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International Diamond Importers, LTD.,
The Engagement Store, Inc.,

and J. Robert Goldstein v.
Singularity Clark, L.P.

Contract—Lease—Landlord-Tenant—Breach—Conversion—Tortious Interference with Contract

No. GD-07-009127. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—June 6, 2011.

STATEMENT IN LIEU OF OPINION
Pursuant to Pennsylvania Rule of Appellate Procedure 1925(a), my MEMORANDUM ORDER of June 6, 2011, copies of which

are attached hereto, and for the reasons set forth therein, shall serve as my Opinion with respect to the Appeal filed by the
Plaintiffs, International Diamond Importers, LTD., The Engagement Store. Inc. and J. Robert Goldstein, to the Superior Court of
Pennsylvania.

BY THE COURT:
/s/O’Reilly, J.

Dated: July 13, 2011
MEMORANDUM ORDER

O’Reilly, J.

I. PRELIMINARY STATEMENT
The matter was tried before a jury which returned a defense verdict on all issues submitted to them. The claims made by

Plaintiff were:

Count I and II. Breach of Contract;

Count III. Conversion;

Count IV. Negligence;

Count V. Tortious Interference with Contractual Relations.

Counts III and IV were combined into one count.

At the close of Plaintiffs case, I granted a non-suit on the breach of contract claim and also on the tortious interference claim.
I let the conversion claim go to the jury which returned a defense verdict.

Plaintiff thereafter filed a 65-paragraph motion for post-trial relief pursuant to Pa.R.C.P. 227.1, requesting the Court reverse its
directed verdict on the Breach of Contract in favor of Defendant and enter a verdict in favor of Plaintiff, or in the alternative order
a new trial; reverse the non-suit granted to Plaintiff on the Tortious Interference claim and order a new trial for liquidation of the
punitive damage aspect of the claim; and vacate the existing jury verdict and enter an Order for a new trial as to the conversion
claim. A brief in support was also filed and Defendant filed an opposing brief.

II. FACTS
The matter before me arises out of a commercial lease of Suites 201A, 204W and 205 on the second floor of the Clark Building.

International Diamond Importers, Ltd., (“IDI”), The Engagement Store, Inc., (“Engagement”) and Robert Goldstein, “(Goldstein”)
known collectively as the Plaintiffs who operated retail jewelry stores until early 2003 when Goldstein held a retirement liquida-
tion sale. Since the retirement liquidation sale Suites 201A, 204W and 205 have remained closed to the public.

In July 2006, Singularity Clark (“Defendant”) purchased The Clark Building from Hoban Realty, L.P. The lease agreement
between Hoban Realty and IDI and Engagement and thereafter between IDI and Engagement and Defendant, provided, that
tenants would be in breach of the lease for 201A if it abandoned or vacated the premises; and in breach of 204W-205 if it failed to
open or keep the premises continuously or uninterruptedly open for business each business day.

Once the Plaintiffs closed the doors in 2003, they remained closed and remained dark until December 2006. The Defendant
entered and removed all personalty in Suites 201A, 204W and 205 as these stores were closed and placed them in another secure
location in the building and advised plaintiff of such relocation.

III. BREACH OF CONTRACT
In the case at hand, the Plaintiffs argue that Defendant breached the terms of the lease agreements when it entered into his

leased space and removed the goods contained within to another location on the fourth floor of the Clark Building.
However, under the terms of the leases, a default occurs when Lessee abandons the lease and fails to open for business on a

daily basis. At the heart of this case is the fact that IDI was being sold and Goldstein was retiring. In fact Goldstein’s final day was
Saturday, January 25, 2003. (T.T. 196-199). All the uncontested evidence and testimony in the case proved Plaintiff held a going out
of business/retirement sale and sold the inventory in IDI and Engagement at the beginning of February 2003 and the suites were
vacated and lights turned off.

Mr. Abe Frost testified that he met with Defendant and talked to him about dry walling the front of Plaintiff ’s stores because
they sat empty and in order to keep customers from becoming wary that the building was going downhill. (T.T. 251-252).

Mr. Michael Kurtz, who has a jewelry business on the second floor of The Clark Building, testified that Plaintiff closed down
IDI, which operated out of 201A, as an operating business around 1999 and that the lights were not on in the store from that time
forward. (T.T. 324). Mr. Kurtz further testified that after the going out of business sale, the lights were turned out in 204W/205, that
no employees worked in the store and that no business was conducted after that point in time (T.T. 327).

Ms. Linda Bucci, who also owns a business on the second floor of the Clark Building, testified that she walked past Plaintiff ’s
leased space approximately five times a day and that at the end of 2003, Plaintiff ’s leasehold was pretty much abandoned with no
lights nor merchandise. The same holds true for both spaces, with 204W/205. (T.T. 435).

Mr. Michael Tarquino, whose company operates and manages the Clark Building for Singularity Clark testified that since he
began managing the Clark building on July 7, 2006, the Plaintiff ’s suites were abandoned. (T.T. 359). Mr. Tarquino further testified
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that when you looked through the windows it was in disarray (T.T. 371).
Article 9 of Plaintiff ’s lease for 201A sets forth that lessee shall neither abandon or vacate the leased premises…and sets forth

in Article 16 that an event of default occurs when Lessee fails to perform any…duty or obligation imposed upon him under this
lease. Once Lessee is in material breach of the contract, Lessor has the right to enter upon the leased premises and…repossess.
Articles 31.1.A of the 204W/205 Lease provide that should the tenant “abandon or vacate premises or fail to open or to keep the
Premises continuously or uninterruptedly open for business each business day,” the tenant is deemed to have defaulted and
breached the lease contract…(1)…empowering the Landlord…to annul the lease at once and renter and remove…property.

Under the leases, SC had the right to enter 201-204-205 and remove any and all possessions contained in the premises which it
did in December 2006.

Pennsylvania has long recognized the established precept of contract law that a material breach of a contract relieves the non-
breaching party from any continuing duty of performance thereunder. LJL Transp., Inc. v. Pilot Air Freight Corp., 962 A.2d 639,
648 (2009).

Pennsylvania law permits the immediate termination of such a contract when there is a material breach of the contract so serious
it goes directly to the heart and essence of the contract, rendering the breach incurable. LJL Transp., Inc., 962 A.2d 641.

The heart of the breach of contract issue is truly the fact that IDI was being sold, Goldstein was retiring and the fact that the
leased premises remained abandoned with no lights nor merchandise and in disarray. I found that Plaintiff materially breached
the leases at issue when the Plaintiff abandoned and vacated the leased premises and failed to maintain a business open to the
public and no opportunity to cure was available given such a fundamental breach.

IV. CONVERSION/NEGLIGENCE
Secondly, the Plaintiff argues that I erred in allowing the defense verdict to stand in the conversion/negligence counts because

the jury was tainted due to questioning about the “Notice of Default” and because I would not permit the introduction of a settle-
ment agreement entered into between Plaintiffs and Hoban Realty. No evidence whatsoever was produced by Plaintiff showing
Defendant had knowledge of this agreement. (T.T. 142).

When deciding whether to grant a motion for a judgment notwithstanding the verdict, the Court must consider the facts in light
most favorable to the non-moving party and accept as true all evidence which supports that party’s contention and reject all
adverse testimony. Hiscott & Robinson v. King, 626 A.2d 1235 (1993).

Goldstein, who testified he maintained a safe deposit box in Pittsburgh where he stored valuables (T.T. 204) and that he left 2000
silver coins in one of the suites he leased from Defendant. (T.T. 209). Goldstein further testified that the coins were worth in excess
of $50,000.00 (T.T. 205) and that they would not fit into any of the three gigantic safes he had on the premises.

At the conclusion of the jury trial, the jury was given interrogatories for the purpose of their deliberation on the claim of
negligence/conversion of the silver coins. The jury found that the Plaintiff was negligent with respect to the silver coins and
furthermore that he was 100% causally negligent.

Plaintiff did not present any evidence as to how the Notice of Default or terms of the Settlement Agreement entered into with
a third party would have changed the verdict.

V. TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONS
Finally, the Plaintiff argues that this Court erred in granting the Defendant a non-suit on Plaintiff ’s claim of Tortious

Interference with Contractual Relations.
Where the facts and circumstances clearly lead to but one conclusion, the absence of liability, the Court may properly issue a

non-suit. Berman Properties, Inc. v. Delaware County Board of Assessment and Appeals, 658, A2d 492, 494 (1995).
In order to establish liability for tortious interference with contractual relations a moving party must successfully plead and

prove the following four elements:

1. The existence of a contractual or prospective contractual relationship between Plaintiff and a third party;

2. Purposeful action on the part of the Defendant, specifically intended to prevent the prospective relationship from
occurring;

3. Absence of privilege or justification on the part of the Defendant; and

4. Actual legal damage as a result of Defendant’s conduct. Pawlowski v. Smorto, 558 A2d 36, 40 (1991).

Here the Plaintiff presents the testimony of one Uri Hakami, an Israeli diamond merchant. Mr. Hakami testified that he and the
Plaintiff merely spoke of the assignment of the leasehold. (T.T. 60-68).

Mr. Hakami testified that for $250,000.00 he was going to get a finished jewelry store and a safe, along with the reputation of
the store and its customers (T.T. 77). Contrary to his belief that he and the Plaintiff had an agreement, Mr. Hakami testified that
he was not familiar with the terms of the leases relative to assignment and that he had not been provided any documents to Plaintiff
in relation to the assignment (T.T. 105-106). Finally, Mr. Hakami testified that discussions with the Plaintiff were, for the most part,
by phone. (T.T. 79).

Mr. Hakami’s testimony clearly indicates that he did not comply with any of the lease requirements, which must be accom-
plished prior to agreeing to any assignment. The lease requirements include that the Lessee must provide to the Lessor references
from three trade creditors, a reference from a bank with whom assignee had a banking relationship, and a copy of the current
financial assignee.

Since the Plaintiff failed to satisfy that there was a contractual relationship between himself and Mr. Hakami, the Plaintiff
cannot make out a case for tortious interference with contractual relations.

VI. THE SETTLEMENT
An issue arose over a settlement that was entered between Plaintiff and the prior owner of the building, Hoban Inc. There had

been an ongoing dispute between the two which culminated in Plaintiff being accorded some “Free rent” in the building.
Settlement Agreement of May 19, 2006 (T.T. 138). Shortly thereafter, however, Hoban sold the building to Defendant and made no
reference to this settlement it had made with Plaintiff. Further nothing in the documents of sale by Hoban imposed this obligation
on Defendant and no “successors and assigns” language appeared in any document. Thus, when Plaintiff attempted to introduce
the settlement or to allude to it, I sustained objections thereto and directed that limited reference be made to it including evidence



january 13 ,  2012 page 3

which showed Hoban had made an additional payment of $37,989.00 to Defendant to compensate it for the “free rent” contemplated
in the settlement agreement (T.T. 157). Beyond that I barred all other reference to the settlement (T.T. 158) and explained the issue
to the jury (N.T. 165).

After the close of the evidence and before I sent the case to the jury, I granted a directed verdict on the lease claim which was
intimately bound up with the settlement (T.T. 488, 489).

To my mind, the abandonment of the space and the fundamental breach of the lease which could not be cured warranted the
directed verdict and the settlement agreement was ancillary to the other egregious breaches by Plaintiff. Hence, my ruling stands.

Finally counsel for Defendant has made a claim for counsel fees based on the language of the lease which provides for such fees
to the prevailing party in any litigation arising under the lease. Plaintiff has resisted such a claim on the basis that it was not sought
in Defendant’s pleading. Since the matter is not yet finally resolved I believe the issue to be premature. However, I am inclined to
entertain such a claim in futuro, regardless of the pleading, since one cannot know if it is the prevailing party until the matter
decided.

As noted above, I do not find the Plaintiff ’s Motion for Post-trial Relief to have merit. It is therefore denied and the verdict in
this case as well as my rulings of a directed verdict and a non-suit are affirmed.

BY THE COURT:
/s/O’Reilly, J.

Dated: June 6, 2011

Matthew E. D’Eramo v.
Allegheny County, PA, and Public Communications Services, Inc.

Miscellaneous—Taxpayer Standing—Municipal Requests for Bids—Adverse Inference—Failure to Produce a Witness to Testify

No. GD 10-022334. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—June 30, 2011.

OPINION
This matter involves the complaint and Motion For Preliminary Injunction filed by Plaintiff Matthew D’Eramo as a taxpayer,

against the award of an inmate phone system for the Allegheny County Jail by Allegheny County to a purveyor determined by it to
be the successful bidder, Public Communications Services, Inc. (DCS). D’Eramo contends that the phone system should not have
been awarded to Public Communications Services, Inc. but rather to Securus and the failure to award the jail phone system to
Securus was in violation of the Allegheny County Administrative Code. Plaintiff and Securus contend that the award process was
flawed and was based on arbitrary and capricious conduct by the County and the individuals assigned to do the evaluation and
make the award were biased against Securus. To that end D’Eramo seeks an injunction terminating the contract awarded to Public
Communications Services Inc. (PCS) and directing that the matter be re-bid and that the status quo be restored which is that the
provider of the phone service prior to the Award herein be returned to the jail until a proper award may be made.

The matter came before me in Motions Court in February 2011 and I heard testimony on 5 half days, February 22, 23, 24,
March 2 and 3, 2011. At the close of the case on March 4, 2011 I heard oral argument from all of the attorneys and afforded them
the opportunity to file briefs, reply briefs and any other documents that they believed germane to my decision-making. I also
requested they file with me a proposed order, which they have all done. The last submission herein was from the County on March
21, 2011. The transcript has been made available to me, but it must be read according to each day and it was not consecutively
numbered.

A. BACKGROUND
This case has a history related to a similar proceeding involving Securus and the County before my colleague the Honorable

Judith L. A. Friedman in 2006, wherein she found that the requirements of the applicable County regulation had not been followed.
In particular she found that one member of the evaluation board, a Lieutenant Thomas Leight from the County Jail was on the
Board and engaged in conduct designed to steer the award away from Securus and to another applicant. The case was Michael
Lemansky vs. Allegheny County, et al, GD 06-3583. As a result Judge Friedman issued an injunction against an award of the
contract to the entity favored by Lt. Leight. The matter was appealed to the Commonwealth Court and Judge Friedman was
affirmed in an unpublished opinion referred to at 926 A.2d 1003 (2007 Commonwealth Court). During the interim Securus
became the contract provider to the County for the jail phone services, but after the Commonwealth Court had rendered its
decision, the County again issued a Request For Proposals (RFP) seeking to change and upgrade the jail phone system.

B. FACTS
There were six applicants that responded to the RFP. One of the applicants was Securus; another was Public Communications

Services, Inc.; a third was Embarq; and a fourth was GTL. Two others had also responded to the RFP but after the first round of
evaluation the Board of Evaluators (Board) appointed by the County reduced the number of applicants to the above-named four.

The individuals appointed to the Board by the County to do the evaluation of the proposals consisted of John Deighen of the
County Procurement Office; Dennis Madoni, a recent employee hired into Procurement; Assistant County Solicitor Alan Opsitnick;
and Captain Thomas Leight from the Jail, the same individual whom Judge Friedman had previously found to be the source of
improperly steering the award away from Securus. Lt. Leight had become a Captain during the interim.

In an effort to avoid the obvious infirmity in the reviewing panel that continued to have Captain Leight on it, the County retained
a consulting Company by the name of Praeses, a computer and software evaluation entity. Its representative to the Board was one
Ann O’Boyle. Such were the circumstances surrounding this RFP which was issued June 19, 2009 and to which Securus and Public
Communications Services, Inc and the others responded on July 29, 2009.

C. JURISDICTION
Initially the defendants raised a question of jurisdiction asserting that this case, and in particular Plaintiff D’Eramo, did not
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have the necessary taxpayer standing to bring this action. Therefore I should dismiss the matter because Securus does not have
standing to bring this injunctive action.

I do not find merit to this contention inasmuch as the prior case (the Friedman case) involving the County, and the award to an
entity other than Securus, and the participation therein by Officer Leight were all ruled on by the Commonwealth Court which
found that the Plaintiff in that case, one Michael Lemansky did indeed have standing. See Lemansky vs. Allegheny County, et al.
(Supra). Thus I think that D’Eramo likewise has standing and I deny the motions made by Defendants to dismiss this matter on
jurisdictional grounds.

D. THE ACTUAL SELECTION
Critical to this case is the role of Captain Leight in the selection process, and his failure to appear and testify in the proceeding

before me. An allegation was made by a co-worker, Correction Officer William Mistick, that Leight had specifically said that the
contract would be steered to a friend of Warden Rustin.

Both Leight and the Warden are no longer employed by the County but no explanation was offered as to why they did not appear.
Under similar circumstances a governing principle of evidence is set forth in Pa. Rule of Evidence 427, to wit, “If a party fails to
call a witness or offer other evidence within his or her control, the fact finder may be permitted to draw an adverse inference.”
Further “... where evidence which would properly be part of a case is within the control of the party whose interest it would
naturally be to produce it, and, without satisfactory explanation he fails to do so, the jury may draw an inference that it would
be unfavorable to him.” See Packel & Poulin, Pennsylvania Evidence.

Here, the failure to call Leight was mentioned only in Argument by counsel for the County at pages 33 through 35 of the
Transcript of Argument on March 4, 2011 and counsel argued his testimony would not be helpful because “...what we will hear
from the other side are allegations that the witness [Leight] has lied before under oath from a witness stand. So what benefit do
the Defendants get from that type of testimony” (pg. 34, lines 15-21). I do not find that to be a satisfactory explanation.
Alternatively, the County argued that Mistick was patently incredible and looking only to protect himself by this testimony from
alleged personnel action being planned against him. Little evidence to support such an allegation was offered and nothing in the
Mistick personnel file, what was introduced into evidence, supports that argument. Further, I did not perceive Mistick as “... a
man who’s not wrapped too tightly” (N.T. March 4, p.30) and I am reluctant to dismiss his testimony out of hand as incredible.
I am particularly reluctant to do so because Leight had a history of doing what Mistick here accuses him. I also think the
appointment of Leight to the evaluation panel was exceedingly unwise given prior court rulings and the fact that in the large
workforce at the jail must surely have had someone who could represent its interests on the Evaluation Board who did not have
Leight’s negative reputation.

As part of the evaluation process, and after the Applicants had been winnowed down to four, a demonstration or “test” of each
system was imposed. To that end, Securus offered its test site and gave the necessary entry codes to the Committee. Testimony was
offered that said codes appeared to be incorrect and some slight delay was caused in attempting to use the Securus test site. Rather
than using the Securus test site, or getting appropriate codes, O’Boyle and Leight took it upon themselves to access a working site
of Securus at a Florida prison and run the test devised by Leight - - the retrieval of 68,000 telephone calls for surveillance of who
the jail inmates were calling. O’Boyle was able to accomplish this because that Florida jail was also a client of hers and she had
the Securus Codes for that site. The testimony was that Securus failed the test because the inquiry “timed- out” on the internet
before all information could be received.

The defense has emphasized that this “test” proved the Securus product to be inferior and thus there is no basis to grant relief.
Their rubric was that “it didn’t work.” What strikes me as unusual is that O’Boyle and Leight, without notice to Securus, took it
upon themselves to access a working installation of Securus at the Florida prison. She then ran the inquiry that Leight directed and
the “timing out” occurred. It does not appear that the “timing out” occurred each time but that one of the three efforts was
successful. In this respect, James LeBoeuf of Securus opined that O’Boyle had the requisite skill and knowledge of the Securus
System to input such information as to cause it to fail.

In contrast, O’Boyle and Leight did a test of the PCS System at a New Mexico prison, which had been advised to expect the test
and which test was successful.

Based on the foregoing the Evaluation Committee, led by Leight, awarded the contract to PCS. While the Defendants, and in
particular Purchasing Agent John Deighen attempted to suggest that the award was by consensus and that Leight did not have
a dominant role in the evaluation, I am not persuaded. I place more weight on the deposition testimony of Attorney Allan
Opsitnick who said that Leight led the evaluation discussion and the others just followed along (N.T. Feb. 22 - P. 137; Feb. 23 -
P. 4547).

In view of Leight’s role in both the testing and the evaluation, I am not inclined to view Mistick as a raving lunatic and believe
there to be merit in what he says about Leight, who both orchestrated the test and led the evaluation. O’Boyle lent her expertise to
the equation by facilitating the test outside the parameters established and without notice to Securus. Finally, it was never
explained why this type of test was necessary or typical of what the system would be used for. Indeed, LeBoeuf testified that a
review of 68,000 phone calls would be a herculean task. He suggested that the typical phone call lasts 10 minutes. Times 68,000
that equals 680,000 minutes or 11,333 hours or 1416 workdays. Even 5 minute phone calls will equal 708 work days. If each call is
to be analyzed, the time necessary escalates geometrically. When reduced to these practical numbers, it does appear to be a
conscious effort to make the system fail.

The selection process involved an initial evaluation of all 6 applicants who received varying scores. The standards on which
they were to be evaluated and the percentage weight to be given were:

1. Financial, Accounting and Billing Compliance - 15%

2. Equipment and Security Features - 20%

3. Service - 15%

4. Local, Regional, State & Client Considerations - 15%

5. Financial Offering - 25%

6. Other - 10%
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The Evaluation Committee assigned numeric scores for each applicant.

The Committee then went to a second round called Best and Final Offer BAFO Round and eliminated 2 of the Applicants, ICS
and DSI. The remaining applicants were Embarq with a score of 25; Global Technology - 62; PCS - 62 and Securus - 65.

But now the standards to be used for BAFO Round were changed by Ann O’Boyle which were not set forth in the RFP. Now, the
committee decided to consider the 4 Finalists to be equal in many of the categories and devised a new evaluation grid consisting
of 3 categories:

1. Compliance with noted exceptions - 25%

2. Updated Financial Proposal - 45%

3. Onsite System Demonstration - 30%

Of these criteria, all were considered equal for compliance with noted exceptions; Securus was 5 points higher than PCS on updated
Financial Proposal but 10 points lower on demonstration. This led to a total of 95 points for PCS and 90 for Securus. According to
defendants, this scoring mandated the award to PCS. According to Plaintiff, the scoring and evaluation was manipulated by Captain
Leight and Ann O’Boyle to produce the 10-point differential in the demonstration category to overcome the superior financial
proposal of Securus. Ancillary to this argument, Plaintiff also contends it was error, to its detriment, to consider all applicants equal
in the first category and for the new standards to be developed which were not in the RFP.

One element of the defense is the assertion that the Securus system “did not work.” If that is the case, why was it accorded 20
points to PCS’s 30. Why not zero? Obviously, at least to me, the Securus failure was in regard to the 68,000 calls but it performed
adequately on all other tasks. This issue was never addressed even though I had asked why not a zero if it didn’t work. The absence
of a satisfactory answer, which Captain Leight might have given, weighs in favor of Securus.

Another argument advanced by Securus was the early elimination of the “video” feature that was part of the new specification
for the phone system. — a feature which the PCS System did not have.

Securus has also argued persuasively that its system provides the greatest financial return to the County and it did get a
superior score on this point.

E. ANALYSIS
The governing law on matters of this type is American Totalisator, Inc. v. Seligman, 414 A.2d 1037 (Pa. Supreme 1980) which

stands for the proposition that a municipal entity when it issues a request for proposals for government services, it must, itself
abide by the award criteria in the RFP. Failure to do so is arbitrary and capricious. A reaffirmation of that proposition most recently
appears in Integrated Biometric Technology, LLC d/b/a L-1 Enrollment Services v. Department of General Services, No. 1052 C.D.
2010, (not yet published).

Here, and as aptly argued by Securus, the Defendant County engaged in many deviations from those standards, the most egre-
gious of which was the imposition of a “test” at the instance of Captain Leight developed to make the system fail while performing
an unreasonable and useless search. I have credited jail employee Mistick in his testimony that Leight was on a course to steer the
award from Securus and the facts support that conclusion. In addition, I am satisfied that Leight led the decision to award 30 points
to PCS and only 20 to Securus. Therein lies the real manipulation of the procedure.

In addition, the shifting standards of what would be accepted from one vendor (Commission swapping by PCS) but not offered
to the other; deleting the video component which PCS did not have while Securus did; all combine with the other facts, including
the role of Captain Leight, to lead me to grant the relief sought.

Therefore a preliminary injunction is issued barring the award to PCS and providing for other relief. I have utilized the
Order proposed by Securus but have deleted from it the last paragraph referencing “lifting an automatic supersedes” which I
do not understand.

I also am satisfied that the well-known criteria for the issue of a preliminary injunction are present here and warrant what I
have done so as to assure proper expenditure of public dollars and under the most advantageous term for the County consistent
with the standards established for such awards. The question surrounding the award to PCS and the looming influence of Captain
Leight warrant my action.

BY THE COURT:
/s/O’Reilly, J.

Dated: June 30, 2011
ORDER OF COURT

AND NOW, this 30th day of June, 2011, having found that all prerequisites to a preliminary injunction have been met, it is hereby
ORDERED that Plaintiff ’s Motion for Preliminary Injunction is GRANTED and it is FURTHER ORDERED that:

1. The Services Agreement (“Services Agreement”) dated August 1m 2010 between Defendants Allegheny County and
Public Communications Services, Inc. (“PCS”) is declared null and void.

2. Within twenty (20) days from the date of this Order and until a final hearing is held, Securus Technologies, Inc. shall
reassume its role as the County’s inmate telephone service provider pursuant to the same contractual terms and utilizing
the same phone equipment utilized at the time the County awarded the Services Agreement to PCS.

3. The County shall within a reasonable time commence a new RFP process for the desired inmate telephone system in
which all potential vendors can participate.

4. In accordance with Pa. R.C.P. 1531 (b) and the case law thereunder, Plaintiff Matthew E. D’Eramo shall post a bond or
other security in the amount of $1.00, with the Department of Court Records, as security for the preliminary injunctive
relief in this order within seven (7) days of the date of this order.

5. Securus Technologies, Inc. shall post a bond or other security in the amount of $250,000 with the Department of Court
Records within seven (7) days of the date of this order.

BY THE COURT:
/s/O’Reilly, J.
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William Merrell v.
Chartiers Valley School District

Miscellaneous—Veteran’s Preference Act—Damages

No. GD 99-11670. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—August 11, 2011.

MEMORANDUM ORDER
DISPOSING OF MOTION FOR POST-TRIAL RELIEF

BACKGROUND
This matter has a long and convoluted history all revolving around the rights guaranteed to a veteran of the U.S. Air Force to

have a preference in hiring into a public position — a social studies teacher in the Chartiers Valley School District (School District).
The veteran Plaintiff William A. Merrell, (Merrell) after retirement from the U.S. Air Force with 20 years of service, applied

for a social studies teaching position with the School District in 1997. He was denied that position and sought recourse under the
Veterans Preference Act, 51 Pa. C.S.A. 7101 et seq (the Act). He filed suit on July 21, 1999. For the next 11 years the case wound
its way through our trial and appellate system, including our Supreme Court, which on August 18, 2004 opined that Merrell had a
right to a hearing to demonstrate his qualifications for the teaching position. It first came before me in Motions in April 2005 on
Amended Preliminary Objections of School District. I overruled them and the School District filed an interlocutory Appeal that
was quashed. Thereafter discovery ensued and the case ended up before me, for trial, on April 19, 2010. The parties agreed to
bifurcate the case between liability and damages.

I heard the liability portion on April 19, 20, 21, 22, 23 and 29, 2010. The transcript of the liability phase appears in 4 volumes.
The first two are numbered consecutively; the third volume dated April 23, 2010 and the fourth volume dated April 29, 2010 are
not. In addition several large loose-leaf binders contain the myriad of exhibits. Some of those binders are blue and identified on
the cover. Others are black. What I found useful was the black binder of Plaintiff ’s exhibits containing documents under Tab 7 and
Tab 8. Tab 7 pertained to Merrell and consisted of Bates numbered pages 000038 to 000077 while Tab 8 pertained to DeBoer and
consisted of Bates numbered pages 000125 to 000287 and 002700 to 002732. After counsel had filed briefs and reply briefs, I ruled
on September 3, 2010 that the School District had indeed violated Merrell’s rights under the Act and rendered a 14 page
Memorandum Order which is incorporated herein and attached as Exhibit A. In that Memorandum Order I misidentified Tab 7 as
applying to both Merrell and DeBoer. That is here corrected and Tab 8 applies to DeBoer. This shows the efficacy of the Bates
numbering system because those numbers do not change no matter whose exhibit it is.

School District on September 23, 2010 filed an interlocutory appeal to that Order which the Commonwealth Court dismissed.
Thereafter I scheduled the damages trial for October 21 and 22, 2010. On Motion of School District I rescheduled it for

December 13, 14 and 15, 2010. In the interim I held a conference with counsel on October 28, 2010 and a transcript of that confer-
ence was also made. The transcript of the damages trial is in 2 volumes numbered consecutively and also has loose-leaf binders
with Exhibits up to Number 121. I thereafter, on February 25, 2011 issued a Supplemental Order, of 13 pages, and found damages
due Merrell for lost earnings and other emoluments including pension rights and benefits and directed he be hired as a social
studies teacher as of September 1997. That Supplemental Order is incorporated herein and attached as Exhibit B.

The School District on March 7, 2011 filed a timely motion for post-trial relief. It also filed an interlocutory appeal which was
again dismissed.

After briefing by counsel f heard Argument on June 9, 2011. The argument by the School District was basically a rehash of its
defense plus several assertions of error and bias by me. A transcript of that Argument was made and is part of the record. To
recapitulate the record consists of 6 volumes of testimony taken in open court, transcript of the conference on October 28, 2010,
a transcript of Argument on June 9, 2011 and a myriad of exhibits.

The original memoranda that I wrote in this case were the result of careful consideration of the law and the evidence and little
needs to be modified in them. However, some other issues will be addressed.

THE STANDARD APPLIED
As a non-jury matter, and considering the years of litigation that had gone on before the facts were heard, I was lenient in the

strict application of the Rules of Evidence and permitted both sides to offer such evidence as they believed relevant. I also took a
broad view of what was relevant since, in the words of our Supreme Court, this was the hearing at which Merrell was to
demonstrate his qualification for the position. Conversely, the School District could demonstrate that those qualifications
were inadequate. Thus, I let into the record many things that I would not have if this were a jury trial.

In this respect, I permitted the School District to call individuals they deemed to be expert; I permitted them to testify and even
to opine as to the ultimate legal issue (See N.T. 120 Transcript of April 23, 2010). Similarly, I permitted what I considered a novel
theory on damages to go forward as an offer of proof so that each party had a complete record of all they wanted a reviewing Court
to look at. I was secure in the knowledge that the case would be appealed, no matter how I ruled. That became a reality when School
District utilizing Rule 227.4(1)(b) filed its Appeal on August 1, 2011.

That I may have permitted testimony and exhibits to be entered in the record does not mean that I am bound by that evidence.
Counsel for the School District has repeatedly referred to “uncontradicted or unrefuted evidence.” I find such argument unavailing.

The standard in a non-jury decision is that “...the trial court, as fact finder, is free to believe all, part or none of the evidence
presented and therefore, assessments of credibility and conflicts in evidence are for the trial court to resolve... Further, the find-
ings of the judge in a non-jury trial are given the same weight and effect as a jury verdict such that the Court’s findings will not
be disturbed on appeal absent an abuse of discretion, error of law, or lack of support in the record.” Turner Media Fuel Inc. v. Toll
Bros., 725 A.2d 836 (Pa.Super 1999). See also the seminal case in this area, and for the same proposition, Borough of Nanty-Glo v.
American Surety Co. of New York, 163 A.2d 523 (Pa. 1932). Further, reviewing Courts do not disturb Findings of Fact simply
because it would have reached a different conclusion but rather determine whether there is competent evidence in the record that
a judicial mind could reasonably have determined to support the finding. John B. Conomos v. Sun Co. Inc., 831 A.2d 696 (Pa. Super
2003); Bethlehem Steel Corp. v. Litton Indus. Inc., 488 A.2d 581, 586 (1985).

THE MOTION FOR POST-TRIAL RELIEF
Motions for Post-trial Relief are governed by Rule of Civil Procedure 227.1 which provides in pertinent part, as follows:
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(b) Except as otherwise provided by PA.R.E. 103(a), post-trial relief may not be granted unless the grounds therefor,

(1) if then available, were raised in pre-trial proceedings or by motion, objection, point for charge, request for find-
ings of fact or conclusions of law, offer of proof or other appropriate method at trial; and

(2) are specified in the motion. The motion shall state how the grounds were asserted in pre-trial proceedings or at trial.
Grounds not specified are deemed waived unless leave is granted upon cause shown to specify additional grounds.

In this case the transcripts of both hearings had been filed of record and were in the possession of counsel prior to their filing their
briefs in the damage case. Obviously they had them when I issued my supplemental order. Nevertheless, the 98 paragraph Motion
which is 22 pages in length, makes no reference to where in the transcript the grounds for the post-trial relief were raised and I am
forced to guess what counsel was talking about and plow through the record and numerous briefs. Indeed this is overwhelming. In
most instances the phrase “in the School District Post-Trial Brief” is offered as the only response to the requirement under the Rule
as to “how the grounds for the motion were asserted.” Nothing more specific is offered. No page reference to the transcript is ever
given in the motion. The problem was not ameliorated by the 49-page brief filed by the School District, and which did little to coordi-
nate the brief with the motion. Indeed, at Argument, when I asked where in the record a matter then being addressed was raised,
counsel could not give it to me. It certainly was not in his brief, and only his assistant, after some searching, gave me a page citation.
See Transcript of Argument on June 9, 2011 at page 46 and at page 49 where Attorney Cerce finds the location.

As noted in Rule 227.1 (b)(2) grounds not specified are deemed waived. See also Kanter et al v. Alan Epstein, et al, 866 A.2d
394 (Pa. Super 2004) for the imposition of appropriate sanctions when counsel attempts to overwhelm the Court and impede the
orderly analysis of the case. There, as here, the party filing the Motion for Post-Trial Relief raised many more issues than could
possibly be considered by a reviewing court.

The plethora of exceptions and the paucity of citation to the record calls to mind the admonition of Judge Ruggero Aldisert of
the U.S. Court of Appeals for the 3d Circuit who has opined:

“...when I read an appellant’s brief that contains ten or twelve points, a presumption arises that there is no merit to any
of them. I do not say that this is an irrebuttable presumption, but it is a presumption nevertheless that reduces the effec-
tiveness of Appellate advocacy.

Aldisert. The Appellate Bar - Professional and Professional Responsibility - A View From The Jaundiced Eye of One
Appellate Judge 11 Cap. U.L. Rev. 445, 458 (1982)

Thus, I find that the School District has failed to follow the requirements of Rule 227.1 and has waived its right to Post-trial
Relief.

However, and in keeping with the leniency granted by me in this trial, I will address what I perceive the issues to be so that
finality in this case can be achieved. However, I will not address the 84 exceptions or, as counsel said at Argument, the 43 issues
distilled into 13 areas. (See Transcript of Argument Pg. 2-3),

THE REAL ISSUES
As I see it, the School District believes that: (1) I should not have made an independent evaluation of Merrell’s qualifications

but should have accepted their rejection of him as being within their discretion as a School District; (2) that I should not have com-
pared Merrell’s qualifications against those of the individual appointed by the School District; (3) that I improperly rejected the
expert opinion of DDI, the entity that created the evaluation process used by School District; (4) that I improperly calculated back
pay for Merrell by using annual earnings for each year between 1997 and 2010 rather than the lifetime earnings theory devised by
the School District and calculated by Dr. James Kenkel; (5) that I improperly evaluated the mitigation issue - I considered
Merrell’s making more money in every year of the pendency of this case save 2004 to be adequate mitigation. The School District
wants to limit mitigation to other teaching jobs which it contends were available and which Merrell did not seek; (6) that I refused
to keep the record open to permit further examination of Social Security Disability Benefits Merrell was receiving in 2010.

As to all of these issues, they were addressed in my original orders and nothing presented by the School District leads me to
modify them. At Argument I explained that I did not view my role as a “Rubber Stamp” for the School District. The Supreme Court
mandate was to provide Merrell “an opportunity to demonstrate his qualifications” and “if he is able, show a flaw in the process
antagonistic to the precepts of the Veterans Preference Act”.

The only avenue to demonstrate those qualifications was in the hearing before me. That’s what he got and in conducting the
hearing I must, perforce, evaluate the individual who did get the job.

That evaluation showed DeBoer to be woefully lacking. I have detailed these in my Memorandum Order on liability. A candidate
who says his prior salesman’s job imposed too much responsibility and then gets a top-rated 5 score for that response clearly shows
ulterior motives were at work to give him the job. How much more antagonistic to the Act or to common fairness can there be.

Further, no special qualification for the Social Studies position were ever set forth and the DDI Formula was merely a stylized
method to interview applicants. I have already indicated that I was not persuaded by a system that is based on 6 teachers and pos-
sibly some administrators setting forth what qualities they believe make a good teacher; synthesizes those qualities into 5 categories;
teaches the teachers who are going to interview how to apply those categories and assign ratings from 1 to 5 to the applicants;
appointments are then made based on those ratings but only after review by the Principal. (See N.T. 660-662)

I noted those criteria are not based on any national standards developed by professional educators. DDI simply opined that
School District had properly followed the system of which DDI is both the developer and purveyor. (N.T. 120, 121 Transcript of
April 23, 2010). I also noted that notwithstanding the DDI structure, the School Principal still stands as the goalkeeper after the
DDI process. In view of these facts, I did not find the DDI product to be very persuasive or very expert.

Testimony revealed that DDI first became involved with School District on August 22, 1995. Part of their program was to
devise a multiple page interview form called an “Interview Guide”. The guides used for Merrell and DeBoer appear in their Tabs
7 and 8 — Merrell at Bates 000038 to 000077 and DeBoer at Bates 000125 to 000287 and Bates 002700 to 002732. In this Exhibit
we see that the Interview Guide for Merrell is dated September 30, 1996 (Bates 000038) and it appears he was interviewed on
June 5, 1997. DeBoer’s Tab contains 2 Interview Guides, one for April 29, 1996 (Bates 000126) and one for September 30, 1996
(Bates 002701). His score of 3W is dated July 2, 1996 (Bates 000125). His second interview is undated but the interview guide is
dated September 30, 1996 (Bates 002701 and 002717). The only date that appears in any of these later pages appears on 002703
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and simply indicates his hiring date of July, 1997. I had questioned Principal Bonacci about this scoring and he offered nothing
to explain the significant rise in DeBoer’s score, (N.T. 112-116). Further, while at Argument counsel attempted to suggest that the
“re-test” was because DeBoer had sought a job previously. There is nothing in this voluminous record to support that. (See
Transcript of Argument Pgs. 15 - 17).

In contrast, the answers for which DeBoer received 4’s and 5’s reflect a predetermined intent to hire him. Thus at Bates 002727,
his being captain of his school football team and participating in the “coin toss” at the National Championship Game was deemed
noteworthy and warranted a “5”. His admitting that a sales job was too much responsibility rates a “4”.

Merrell’s counsel has argued that once he received a 3 rating or higher he was qualified and there is no defense to the School
District when he got a 4W. This may be true, and I do not reject that argument. However, my analysis of the DeBoer interview; the
ratings he got and the feeble information they were based on made it clear to me that DeBoer got preferential treatment and that
Merrell should have the job. Further, his recommendation by the brother of a member of the School board and the focus on his
athletic prowess do demonstrate conduct antagonistic to the Veteran Preference Act. Interestingly, nowhere in the post-trial motion
does School District directly confront this finding.

The School District has also set forth in its Brief at pages 43 through 45 bullet points, unnumbered, but consisting of 19 alleged
instances of my showing bias or interfering in the case. Here he did give transcript references.

Initially, in my role as a judge I have always remembered the encomiums directed at Common Pleas Judge Joseph Weis, now a
3d Circuit Court of Appeals Judge: “He doesn’t sit; he probes”. Thus as the Fact Finder I believe it incumbent upon me to get the
facts I will need in order to make an informed and fair decision. I have never subscribed to the view of some accomplished trial
attorneys that the judge’s role is akin to that of a potted plant in the courtroom.

Here, bullet points 1, 2, 6, 7, 9, 10, 12 are inconsequential, have no impact on the case and reflect no bias. Indeed, in No. 6, I am
simply reciting the law on qualifying experts and then adding the substance of Suggested Standard Jury Instruction 5.30 on the
evaluation of expert testimony.

As to bullet point number 8, counsel is overly dramatic when he says I “attacked” him. Rather he was being advised as to the
impropriety of ex parte communications, hardly an attack or evidence of bias. See page 26 of the October 28, 2010 conference. I
also think an error in the Transcript appears as to the judge talking to him. I have never entertained ex parte communications. I
think a critical “not” is missing from that portion of the Transcript and it should read, “...the judge will not talk to you”, and I so
correct that phrase. See Rule of Appellate Procedure 1926.

Bullet points 9, 10, 13, 14, 15, 16, 17 - all relate to damages. I had earlier advised that I did not think the evidence to be presented
on the School District’s “Macro Earnings” theory was relevant but would permit it all to be presented as an offer of proof. I did so
and all that the School District wanted to offer, it did. I did not follow it because it was not relevant. Indeed, as I found in my
supplemental order, the case law cited by counsel, purportedly to approve this “macro lifetime earnings” theory did not do so at
all. See also our conference on October 28, 2010 (page 7) where I advised I would treat this theory as an offer of proof. When it
became difficult to arrive at a suitable date I questioned counsel.

“When do you want to try this case. I’m going to be dead. If I’d listened to you two, this would be another 13 years, you
know and maybe that’s the strategy here, to wait me out.

Mr. Muscante: No

Ms. Novak: No

Mr. Muscante: We want you to stay.” (N.T. 13 October 28, 2010 Conference).

That would have been an ideal time to raise issue of bias, which the School District did not. Moreover at P. 7, I clearly stated that
my view was the annual basis but I would permit the macro earnings theory as an offer of proof. (N.T. 7 October 28, 2010 con-
ference). (See also page 19-24.) In bullet points 7, 9 and 10, I had simply shared with counsel my experience with various modes
of settling damages if the individual did not want the job. On reading the transcript, I may have been a bit garrulous, but those
comments do not show bias. (N.T. 9 and 36, October 28, 2010 Conference). One also needs to remember that I had already found
the School District to be liable to Merrell for back pay and other emoluments.

As to bullet point #11, counsel attempts to suggest that I prompted counsel to raise the issue of counsel fees to be awarded.
Counsel for Merrell, in a stinging rebuke, pointed out that she had raised the issue of counsel fees in her pre-trial statement even
before trial began (Transcript of Argument pg. 54). Further, the claim for counsel fees first appears in the Complaint, filed in 1999.
Moreover, I did not grant counsel fees - hardly evidence of bias. Finally, as to bullet points 4, 5, 18 and 19, review of the record
shows no objection by counsel to my questioning of Bonacci and what I asked him simply moved the case ahead and gave me infor-
mation necessary to understand what he was saying.

Indeed, having gotten an unfavorable result, counsel has combed the transcript to find scintillae of perceived bias but as counsel
for Merrell said at Argument -”... the District is dissatisfied with the fact that its witnesses and its theory on damages were not
accepted.” (Transcript of Argument pg. 54).

At Argument, counsel raised the “conventional wisdom” that private industry pays better than School Districts and that Merrell
orchestrated this entire matter to earn the higher wage for the past 13 years and now get into the PSERS pension fund. (see
Transcript of Argument pg. 37). The theme of this Argument seems to be that Merrell is getting “too much”. I don’t find this rele-
vant and this is tied into the fact that Merrell sought no other teaching positions. I addressed this in my supplemental order and
found those facts do not militate against mitigation. The School District is here arguing that someone they passed over 4 times
would have been hired by neighboring School Districts. I rejected that then and do so now. Moreover, only $25,879.00 is to be paid
out for lost earnings and $5,785.60 for benefits. These modest sums are due to Merrell’s energy in finding other employment. The
pension payment the School District will have to make is a product of its disregarding the Veteran Preference Act and it must bear
that responsibility. Merrell will also have to pay in the $40,000.00 plus as his contribution.

Further, the “conventional wisdom” cited above is not supported by the facts. Analysis of the Collective Bargaining Agreement
submitted by the School District shows that the salary after 10 years of service is very close to what Merrell was making in industry.
In particular the Collective Bargaining Agreement for this School District, received as Exhibit 133 shows that salaries after 16
years escalate dramatically and after 17 years the salary is $92,812.00 or better. Hardly demonstrative of the “conventional wisdom.”

Finally, issues over social security and keeping the record open are discussed adequately in my Supplemental Order.



january 13 ,  2012 page 9

CONCLUSION
After review and analysis, I find nothing in the Motion for Post-Trial Relief that leads me to alter the findings that I have made

and the Orders that I have entered. The Motion is denied and my Orders Affirmed.

BY THE COURT:
/s/O’Reilly, J.

Date: August 11, 2011

EXHIBIT “A”
MEMORANDUM ORDER

O’Reilly, J.
This matter involves the application of the Pennsylvania Veterans Preference Act 51 Pa. C.S.A. §7101 et seq and §7104 (a) (The

Act) to Plaintiff, William Merrell (Merrell), who claims the Defendant Chartiers Valley School District (School District or SD)
violated that Act by denying to him a position as a High School Social Studies Teacher.

The case has a long history in that Merrell, a veteran of the U.S. Air Force, was denied employment in 1997 and again in 1999.
He instituted suit on July 7, 1999 challenging both denials of employment. My colleague, the Honorable Judith L. A. Friedman
granted the preliminary objections and dismissed the case. Merrell appealed to the Commonwealth Court which reversed the trial
court’s action and remanded the case. Our Supreme Court granted allocatur and issued its opinion on August 18, 2004 which, after
an analysis of the lead case on the Veterans Preference Act, to wit, Brickhouse v. Spring-Ford School District, 656 A.2d 483 (Pa.
1995), found that Merrell was entitled to a hearing where he could demonstrate his qualifications for the position and remanded
the case to Common Pleas Court so that the case may “move forward.”

In April 2005, the remanded case came before me when I was in Motions Court on Amended Preliminary Objections filed by
the School District on February 22, 2005 raising Governmental Tort Immunity and public official immunity. On April 20, 2005 I
overruled those Preliminary Objections. The School District appealed that order by me and I wrote an opinion explaining my
reasoning. The Commonwealth Court, on June 7, 2006, found that the denial of Preliminary Objections was not an appealable order,
quashed the appeal and remanded the matter back to Common Pleas Court.

Thereafter the School District filed its answer, on July 7, 2006, and the parties engaged in extensive discovery after which, on
request of Merrell, I scheduled the hearing contemplated by the Supreme Court for April 20, 2010. Before the start of trial the
parties agreed to bifurcation of the case into liability and damages, and the individual school board members who had originally
been included as defendants, were dropped. I heard the liability phase on April 20, 21, 22, and 25.

I write this Memorandum only in regard to the liability phase of the case.

I. BACKGROUND
While voluminous records have been produced, the case is relatively simple thanks to the professional manner in which counsel

have proceeded. They have also filed able briefs in support of their contending positions. Counsel also provided extensive records
bound in loose-leaf binders, one from Merrell and three from the School District. All utilized various tabs in each binder and the
Bates Numbering System. The Bates Numbering System was used separately by each side so that we have 2 sets of Bates Numbers,
one for each party. This preparation has been of invaluable assistance to me. However, some of those documents are not clearly
dated and others are illegible.

By stipulation and Joint Exhibit 1, it was established that Merrell was a veteran of the U.S. Air Force and retired therefrom in
1995 with the rank of Senior Master Sergeant (Pay Grade E-8 on a scale of 0 to 9 for enlisted personnel). He holds a Bachelors
Degree from the University of Pittsburgh, a Masters Degree in Geography from California State University of Pennsylvania, a
Pennsylvania Teaching Certificate for Social Studies in Secondary School from Duquesne University, has a Masters Degree in
Education from Duquesne University which he received in July, 1997; that he was qualified to teach social studies in the School
District and that he had not been hired in July, 1997 for a position of social studies teacher by the School District which had hired
a non-veteran into that position. Further, that he had not been hired for one of the three social studies teacher positions filled by
the School District in July, 1999 and none of the persons hired into those positions were veterans. Merrell had provided to the
School District documents detailing the “Troops to Teachers” program of the U.S. Defense under which the School District’s hiring
veterans would receive a cash payment for the first five years that such veteran was employed. Merrell Tab 7, Bates Nos. 7 - 10.

The relevant statute governing this matter is the Veterans Preference Act. This teaching position was not the subject of a Civil
Service examination or appointment so the provisions of The Act which apply to non Civil Service Appointments apply here. The
relevant section of The Act appears at §7104 (a) and reads as follows:

“Whenever any soldier possesses the requisite qualifications and is eligible to Appointment to or promotion in a public
position, where no civil service examination is required, the appointing power in making an appointment or promotion to
public position shall give preference to such soldier.” (Emphasis supplied)

In our Supreme Court’s opinion in the Merrell Appeal, it referenced its prior opinion in Brickhouse v. Spring-Ford School
District, 656 A.2d 483 (Pa. 1993) and quoted “public employers are not required to hire preference eligible veterans if they do not
believe the candidate is qualified or possess the requisite experience.” It added that whether the School District has properly
considered the Act and established qualifications meant to circumvent the Act is to be determined on a case-by-case basis.

Such case-by-case consideration is what is before me.

Having done so, I find that Merrell should have been hired into the Social Studies teacher position in 1997 and the School
District’s failure to do so was in violation of the Act. Having made this determination, it is unnecessary for me to examine the denial
in 1999.

II. FACTS

A. THE DDI PROGRAM
In 1996 the School District had or was putting in place an interview process purportedly designed to make hiring more objective.

In fact that process did not do so. It was developed by the Development Dimension International (DDI), an industrial personnel firm
located in the School District and was referred to as the DDI Program. It provided its services to the School District as part of a realty
tax assessment reduction agreement. The School District offered testimony from two representatives of DDI, (Dr. Eric Hanson) and
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(Dr. Doug Reynolds), who explained how it worked and the utilization of their final selection criteria known as Targets selection. Dr.
Reynolds also opined that the School District properly conducted the interviews which “resulted in the identification of those qual-
ified and recommended to the Board.” In short, his opinion was on the ultimate legal issue and that Merrell had no case. It also used
a rating system known as STAR, an acronym for Situation/Task; Action; Result. The program developed by DDI was based on infor-
mation it had gotten from teachers and administrators in the District as to the qualities they thought a good teacher should possess.
DDI then formulated these qualities into 12 categories. An applicant was given a score for each category by 2 interviewers and the
scores were synthesized for a single composite score. Both the School District and the DDI representatives insisted that this com-
posite score was not an average but was the result of the two interviewers comparing notes and scores and together agreeing on this
composite score. In fact, averaging was used. The scores available under the program range from 1 through 5 and are set out below:

5 - Much more than acceptable (significantly exceeds criteria for successful job performance);

4 - More than acceptable (exceeds criteria for successful job performance).

3 - Acceptable (meets criteria for successful job performance);

2 - Less than acceptable (generally does not meet criteria for successful job performance);

1 - Much less than acceptable (significantly below criteria for successful job performance).

Clarifying Ratings:

N. - No opportunity to observe or assess;

W - Weak/want more data (for example 4W, 5H, too high)

The interviews were conducted by teachers or administrators who had taken a 2-day training session held by DDI which explained
the “dimensions”, the “targeted selection” and “stars”. Not all faculty took this training and it appears to have been voluntary.

This program was of DDI’s own creation and utilized no nationally known or recognized standards for teacher selection. The
interview utilized documents prepared DDI captioned Interview Guide, consisting of multiple pages of instructions plus question-
naire sheets for each of the 12 dimensions. Those questions were to be filled out by the interviewer as to their perception of how
the interviewee responded on a tripartite scale of situation/task; action; result - the STAR. These documents for Merrell and
DeBoer were provided but some are undated and written in longhand and not completely legible.

Based on these scores candidates were selected for interview by the Principal Mr. Bonacci or other administrators. This final
interview was not subject to DDI standards and really was the last step wherein the administrator exercised plenary control over
who was to be recommended to the Board of Directors for the School District to be hired. The only DDI input at this stage was that
the prior scores from the interview were used as a filtering mechanism and a minimum DDI score was set as the standard in order
to have an interview with Bonacci.

B. ACTUAL SELECTION PROCESS
The facts show that a recent student teacher at the School District, Matt DeBoer (DeBoer) who had graduated from Washington

& Jefferson College (W&J) in May 1993 with a degree in Business Administration was selected over Merrell, an older, more expe-
rienced veteran whose academic credentials were superior to DeBoer’s and who was about to receive his Masters Degree in
Education in the summer of 1997. A review of DeBoer’s application and grade transcript shows that he received a Bachelor of
Arts in Business Administration in May 1993, ranking 228 in a class of 302. (See Merrell Tab 8, Bates No. 161 - 164). He worked
in medical and surgical supply sales from May 1993 to February 1995. He then returned to W&J to take the necessary courses for
a teaching certificate which he apparently received in May 1996 (Merrell Tab 8, Bates No. 166 - 167). His job application shows
that in 1996 he tutored for one month, did a one-month internship at the School District, and began his student teaching in February
1996. He was still a student teacher when he filed his application in May 1996. Shortly thereafter, in July 1996 DeBoer went through
the School District interview process and received a score of 3w under the DDI Target Selection Program. (Merrell Tab 7, Bates
125, 157). The interview packet was dated April 29, 1996 and his composite score was 3W entered on July 2, 1996. His interviewers
were shown to be Kish and Carr. It appears that Carr was the Director of Human Resources for the School District.

Interestingly this score was based on scores of 3 in 4 categories the scores of 2 in 7 categories and a score of 4 in 1 category,
oral communication. Had a mathematic average been used, his score would have been 2.5. Indeed, Bates Page 125 shows mathe-
matical averaging by the interviewers, but they did it wrong so as to come up with a gross score of 33. Dividing 33 by 12 produces
2.75, still not a 3.

The record is unclear what DeBoer did after July 1996 but it is clear that when a Social Studies Teacher position was determined
to be filled in 1997, DeBoer was given a second chance to be interviewed under the DDI Format in an attempt to improve his score.
That interview was conducted by individuals named Locatorta and Anderson (see Defense Exhibit Tab 20). Their position with the
School District is not disclosed. The date thereof is not provided but the interview guide booklet is dated September 30, 1996. Their
composite score at, Bates No. 2700, is the synthesis of the interview by them and there they utilized an averaging technique coming
up with a precise score of 4.2 as their consensus. This they translated into a 4. Of further interest is that DeBoer is given a 5 in stu-
dent coaching, a 5 in innovation, and a 5 in oral communication. All others have been similarly boosted to 4’s and the only 3 that he
got was in monitoring. The interview guides used by Locatorta and Anderson appear at Defense Tab 21, Bates Nos. 2701 - 2732. At
Bates No. 2710 in Tab 21, DeBoer indicates that the medical equipment sales position was “too much responsibility for him” and he
then got out of it. Under this he is given a 4 for decision-making. In the same vein the interviewer in “problem analysis” notes that
when he was in medical sales the terminology [used] or the job “got over his head”. That same interviewer in professional knowl-
edge noted that apparently DeBoer was going to pursue a History Masters Degree and to improve himself he was going to read
periodicals and watch the news. See Bates No. 2726. Under job fit motivation that interviewer placed great weight on DeBoer’s
having been captain of a high school football team that went to a national championship game in Florida and something in that
regard motivated him to become a teacher. For this he is accorded a 5.

DeBoer, having scored a 4 after his second DDI interview, was interviewed by Bonacci while Merrell with a 4W from his first
DDI interview was not. In addition, one of the School District teachers who had recommended DeBoer (Alex Demster) and who is
also mentioned in the interview sheet by either Locatorta or Anderson) was the brother of a Board Member. Further, the recom-
mendation stated that DeBoer had a strong background in education whereas he had only the bare minimum qualifications to be



january 13 ,  2012 page 11

a teacher. In contrast Merrell had much more education, better credentials and vast experience in the world. Bonacci opined that
DeBoer “brought more to the table” because he had some football prowess and had done some coaching at the School District while
a student teacher.

Analysis of the DDI interview of Merrell which apparently was conducted in September 30, 1996, Merrell Tab 7, Bates Pages
38 - 77, shows that the School District utilized a different DDI form which the applicant himself filled out rather than the inter-
viewer. Moreover from my search of the record, it doesn’t appear that there was any mention made of Merrell’s imminent Master’s
Degree in Education vis-a-vis the notation by the DeBoer interviewers that DeBoer was thinking of a Masters Degree in History
in the future.

In this regard, Teacher Rodriguez testified that he was one of the interviewers of Merrell and, according to the School District’s
brief, “... Rodriguez testified regarding the questions and his notes from the responses of Merrell and explained that although
Merrell’s responses generally made the STAR rubric, they were consistently based upon non-educational experiences” - Defendant
Brief at 14. The Brief does not reference where those Rodriguez notes may be found and I recall Rodriguez testifying that he tried
to give everyone a 3 - which he equated with a C on a normal scholastic scale - so as to get them started. Handwritten notations
on the Merrell Interview Forms appear at Bates No. 114 to 120. They are however, illegible. The interview guide - a multi page
document of instructions for the interviewer - while making some references to teaching situations, the questions seem more
geared to discussing life and work experiences as a whole without compartmentalization. Indeed, the “dimension” for
Teamwork/Collaboration specifically asks the interviewee to discuss things outside the classroom. (Defense Tab 14, Bates No. 114).

Furthermore, this defense brief attempts to suggest that Merrell had teaching experience inferior to DeBoer. Thus at Page 9,
counsel, in his brief, says “... the sum of Merrell’s secondary social studies teaching experience amounts to a brief period of part-time
substitute teaching...” This is of course wrong because Merrell, like DeBoer, had to do student teaching. DeBoer was fortunate to do
it at this School District but this in no way establishes greater experience in DeBoer.

Counsel further on says that a second DDI interview for Merrell in an effort to improve his score was not “necessary”. From
that we can draw the conclusion that a second interview for DeBoer was necessary.

III. ANALYSIS
Initially, I do not believe that Brickhouse requires the veteran to be the best possible candidate in order to be accorded the pref-

erence. Otherwise it would not be much of a preference. Conversely, I do not believe the preference can be defeated by the hiring
agencies’ assertion that it can bypass the veteran to hire the “best possible candidate”. And in any event, I do not find DeBoer to
be superior to Merrell, notwithstanding the high marks given him in the second interview.

As to the first issue, counsel for Merrell has argued persuasively that once the veteran is found acceptable for the job, his pref-
erence must attach. Here Merrell had the 4 W rating which was beyond the 3, which as noted above, is the acceptable rating. A
“4” is defined as “more than acceptable.” Moreover he cannot be denied the preference on an artificial in-house scoring system,
which effectively made Principal Bonacci the goalkeeper to see that only those preferred by the administration would have their
names presented to the School Directors.

I used the term “artificial” advisedly, since the DDI is based on “dimensions” formulated by those who are going to apply them.
There is no objective educational standards from a recognized education source. Rather it is a highly stylized formulation of “this
is what we want our teachers to be”. Further, the two-day training session had no objective standard by which interviewees are to
be judged and can be easily manipulated by interviewers who have preconceived goals. Here the meteoric rise in DeBoer’s score
suggests the desire to retain his athletic skills, and the same flows through the documentation from the second DDI interview.

There is also a desire to hire those who have done student teaching at the School District and DeBoer was a student teacher at
Chartiers Valley and two of the three hired in 1999 had also done their student teaching there - a “we hire from within” - attitude.
This may be laudable teacher’s support for their students, but it cannot supplant the right accorded Merrell as a veteran under the
Act. Further, the comments by Rodriguez that Merrell did not relate his experience to an education situation is strained. What I
find significant is that Rodriguez did not value Merrell’s work during an earthquake in Los Angeles while he was in the Air Force
and was responsible for the overall security in the area because it did not relate to an education circumstance or scenario. This
strikes me as myopic and indicative of a desire to minimize Merrell’s years of experience and command responsibility.

I also find it instructive that while Rodriguez was minimizing Merrell’s experience in the real world, his counterparts - Locatorta
and Anderson - were giving a 5 to DeBoer in “student coaching” for organizing a simulated sea battle by putting textbooks on the
floor. See Defense Tab 21, Bates No. 2709. Similarly at Bates No. 2724 he is given accolades for organizing an “Oregon Trail” game
and reference to “Manifest Destiny”. These types of disparities run through the documents relative to DeBoer and Merrell.

I also cannot overlook the emphasis placed on DeBoer’s athletic involvement, both as a captain of a championship football team,
(Bates No. 2727), and the positive reception to his football involvement. Thus, at Bates No. 2708 DeBoer is accorded a 4 for his
involvement with a student who had lost his starting position with the football team. According to the interviewer, DeBoer inter-
ceded and the child came away realizing “... he was at fault and not parent or coach.” We are not told what effect this had on the
child, but the cohesiveness of the “team” was unimpaired. On that same page, DeBoer talks of his prior job in medical sales, but
no “result” is filled in. While DeBoer is given high marks for his personal insight that his prior job of medical supply sales was a
job “over his head” and in which he had “too much responsibility”, I find this early failure in a relatively non-stressful job to hardly
be a recommendation for secondary school teaching where the teacher is not much older than the students. While he is quoted, at
Bates No. 2710, that he should have gone into teaching right out of college and not worked in the business world, I do not find this
a positive quality, particularly for one who did not excel in the academe at W&J. I am also not persuaded by the “expert opinion”
offered by Dr. Reynolds that Merrell was properly passed over in favor of DeBoer. As a developer and purveyor of the DDI
program, his objectivity is suspect. Thus, I accord no weight to his opinion. Since counsel for Merrell did not object, I let him opine
as to the ultimate legal issue, but I reject that opinion.

In the final analysis I find that DeBoer’s accomplishments were magnified by the interviewers and Merrell’s broader experi-
ence including world travel and command responsibilities were denigrated to achieve a pre-determined end - that a recent student
teacher, with football prowess and recommended by the brother of a School Board member - would be hired.

As a postscript, Bonacci did testify that he evaluated what else the candidate “brought to the table.” In this he ignored the finan-
cial incentive available from the U.S. Government Department of Defense under their “Troops to Teachers” program; which would
have brought cash to the School District had Merrell been hired.

The exaggerated recommendations for DeBoer particularly with respect to his minimal education criteria, his less than stellar



page 12 volume 160  no.  1

performance in education subjects while in college and the strong support for him from a brother of a school district member all
combine to lead me to conclude that Merrell was improperly denied the veteran’s preference.

To recapitulate, Merrell had the veteran’s preference, he was eligible and more than acceptable for the position, DeBoer was
not a superior candidate for the position. Therefore Merrell was not accorded his Veteran’s Preference.

I therefore Order the School District to place Merrell in the position of Social Studies Teacher as of July, 1997 and I further
Order him to be made whole for all lost wages, benefits and any other emoluments of that position. Consistent with the bifurcation
in this case I will conduct a damages proceeding within the next 60 days on Praecipe of Merrell.

BY THE COURT:
/s/O’Reilly, J.

Date: September 3, 2010

EXHIBIT “B”
SUPPLEMENTAL ORDER

O’Reilly, J.
During the month of April 2010, I conducted an extensive bench trial with respect to the claim by Plaintiff William Merrell

(Merrell) that he had been denied rights of employment under the Veterans Preference Act by the Defendant Chartiers Valley
School District (School District). The parties at that time agreed to bifurcate the issues between liability and damage. We then
proceeded to trial on the liability issue in April 2010 and on September 3, 2010 I issued my Memorandum Order wherein I found
that Merrell had been denied his rights under the Pennsylvania Veteran’s Preference Act and ordered him to be employed by the
School District as of July 1997, when he applied, as well as to be made whole for all lost earnings. Specifically, I ordered “... the
School District to place Merrell in the position of Social Studies Teacher as of July 1, 1997 and I further Order him to be made
whole for all lost wages, benefits and any other emoluments of that position.”

I scheduled a trial for December 13, 2010 to make a determination on the damages aspect of the case. Prior thereto, the attor-
neys, at my direction, entered into certain stipulations as to amounts of money that Merrell would have made had he been a
teacher versus the amount of money that he had made in other employment after he was denied the teaching position. These
stipulations were received as Joint Exhibit A. I conducted that hearing on December 13, 14 and 15 and received evidence from
the parties.

I. THE BACK PAY STANDARD
The concepts of being made whole and calculating back wages as damages for discriminatory treatment probably find their

genesis in the National Labor Relations Act, 29 USC § 151-169 and its administration by the National Labor Relations Board.
Under that Act an individual whose right to engage in concerted activity had been violated and who had been terminated by his
employer for that activity, was entitled to be re-instated to his former job without loss of seniority, pension credit, and of course
wages. This was “make whole”.

Debate ensued over the wages portion of “make whole” and back pay proceedings were held where amount of wages, work
available, mitigation and the like were addressed. The NLRB adopted a rule via Isis Plumbing, 138 NLRB 716 which, inter alia,
held that back wages, interim earnings and interest were to be calculated on a quarterly basis. At a conference on October 28, 2010
I gave an encapsulated version of the above to School District counsel who apparently thinks I am applying the quarterly standards
of Isis Plumbing and has wasted a good deal of time and effort on this non-issue. At that conference, I told counsel that I was not
using a calculation by quarters but an annual basis was what I would use. (Transcript October 28, 2010, Pg. 16).

Merrell contended that “make whole” means looking at what he earned each year and comparing it to what he would have made
as a teacher. This information is set forth in the stipulation (Joint Exhibit A) which shows that in 2004 Merrell earned $16,250.10
while the teacher earnings for that year would have been $42,040.00. Subtracting the one from the other, the net loss to Merrell in
that year was $25,789.10. I agree with that method. For all other years to date Merrell earned more than he would have made as a
Schoolteacher. Thus nothing is due him as salary for those years.

With respect to questions of what would Merrell have earned if he had been hired as a teacher, the School District asserts that
he would have come in at, and been paid at the Bachelor’s Degree level. While he had a Masters Degree in Geography from
California University of Pennsylvania (Formerly California State Teachers College), the School District takes the position that this
is not a degree in education and therefore he would come in at the Bachelor Level. This is the thrust of the testimony of Ms. Drudy,
a knowledgeable Human Resources employee. She recited a list of new hires who had non-education Masters Degrees who had to
come in at the Bachelor Level.

Counsel for Merrell directed her attention to the relevant language in the collective bargaining agreement for the school year
1998, Article VI, Compensation. Ms. Drudy acknowledged that this language, although not in the agreement covering September
1997 (the month Merrell would have started working), reflected the policy in place at that time.

That language says nothing that requires an advanced degree be in education, but simply be “in the teacher’s area of certifica-
tion.” I find that Geography is indeed within the certification of a Social Studies teacher and thus the placement of Merrell at the
Master’s Degree Level is appropriate.

It was also developed that Merrell, while working for one of his interim employers, Weekes Marine had fallen and injured his
arm and shoulder. Since his job required climbing railroad cars he was not able to work and was placed on worker’s compensation.
Thereafter, he began to receive short-term disability and then long-term disability from the Weekes Marine insurance carrier
(CIGNA). That carrier has a Social Security offset in its coverage and Merrell was required to sign documents prepared by CIGNA
to seek Social Security Disability. He received those disability benefits and is presently receiving them. Merrell testified however
that he could still teach and wants to teach.

II GROSS EARNINGS
The School District had two theories addressing back pay. On the first theory it contended that the back pay calculation for

Merrell should be done on a gross amount of money earned by Merrell over the past 13 years rather than on an annual basis.
The contention is that in the years where Merrell made more money than he would have made as a teacher, those funds should
be set off against the year in which back pay is due him. Counsel has asserted that the current State of Pennsylvania law is
that the gross amount of earnings should be used. To that end, he cites Pisano v. Dept. of Environmental Resources, 66 A.2d
379 (Pa. Comm, 1995) and Pletz v. Dept. of Environmental Resources, 664 A.2d 1071 (Pa. Courts 1995) as establishing Pa. Law



january 13 ,  2012 page 13

that the total earnings approach is the one to be used. Analysis of those cases shows otherwise. First, neither case even
addresses the dichotomy presented here. Second, neither case involves the extensive period of years that we have here.
Indeed, Pisano involves the period from March 1991 through March 28, 1993 and Pletz covered February 28, 1991 through
March 29, 1993. Third, the dispute for both is with the same employer who improperly furloughed them and 2 years later had
to take them back and pay them what they would have earned if not improperly furloughed less any interim earnings. This is
exactly what we have here. While Pletz spent some time with another Pennsylvania Agency, to wit, the Department of Welfare,
those earnings are factored in and subtracted from the gross that she would have made. Those cases bear a striking resem-
blance to the typical labor arbitration award where seniority has been improperly denied and arbitrator has decided that the
employee is to be granted the appropriate seniority and all else that flows from it. To suggest that these two cases stand for
the proposition asserted by the School District is just incorrect. Specifically Pletz simply involved the deduction from back pay
due her for periods of time in which she was sick. And the Court is specific when it says “the sole issue presented for review
is whether DER should have reimbursed Pletz for the period that she was on sick leave.” That is all that case stands for. Pisano
deals only with what the School District has repeatedly referred to as speculative issues. All that Pisano deals with is the cal-
culation of back pay. The Court said the standard was “her wages and emoluments since her last day of work as an adminis-
trative officer at DER should have deducted from them ....any wages earned and benefits received.” The Court goes on to say
that DER could not subtract wages that Pisano could have received. Here the School District is completely in the realm of
what could have been. However, neither Pisano nor Pletz provide any basis of support for the theory and calculation being
advanced by the School District.

In support of this theory School District called an expert witness, Dr. Professor James Kenkel, an economist from the University
of Pittsburgh. I permitted it to call Dr. Kenkel but I indicated at the outset that I was not sure that his testimony would be relevant
or that I would accept it as the appropriate method for the calculation of back pay or any other aspect of “make whole”. Dr. Kenkel
did indeed testify and in his opinion, Merrell made more money working in private industry than he would have made as a school-
teacher and this was based on a projection from September 1997 to Merrell’s likely work life expectancy to 2016. Dr. Kenkel, used
a “value” standard and projected Merrell’s total “value” as a schoolteacher would be $1,695,118.00 made up of salary ($977,013)
pension ($538,132.00) and Social Security ($313,823.00). Whereas at Weekes Marine (where he was no longer working) his total life
earnings would be $1,720,655.00 made up of $636,718.00 salary, $31,835.00 pension and $468,288.00 Social Security. His conclusion
was that Merrell was due nothing.

While interesting, I do not find these calculations germane since Merrell is no longer in private industry and continues to want
to be a teacher. Further, we are not dealing with “value” as one would in a death case or a permanent disability case - two types of
cases in which Dr. Kenkel has frequently testified before me. Rather, the issue here is compensation to Merrell for what he lost by
not being hired as a teacher. Dr. Kenkel’s opinion seems to be that Merrell should never have applied to be a teacher - an irrele-
vant opinion well beyond his expertise. The School District and Dr. Kenkel sought to maximize these facts and assume that Merrell
was forever removed from the workforce. To that end, Dr. Kenkel offered his legal opinion on this point based on what tie had
gleaned from the Social Security website.

Dr. Kenkel moved easily into the advocates role in advancing his Social Security theory that would render Merrell unemployed
for the rest of his life. Kenkel also referred frequently to Kaczkowski v. Bolusbasz, 421 A.2d 1027 (1980) for his application of what
he called “the total offset method.” In a recent opinion, Helpin v. Trustees of the University of Pennsylvania, 10 A.3d 267 (Pa. 2010),
our Supreme Court has decided the total offset applies in the context of Future inflation rates and Future interest rates and con-
sidered it in the context of Future earnings and Future profits sought by the Plaintiff therein, Dr. Helpin. Here Merrell is not seek-
ing anything for the Future — he seeks what he would have made in the past. This recent case makes no reference to offsetting
good years against bad years to the tort-feasor’s benefit.

I found little of Dr. Kenkel’s testimony to be germane or relevant because (1) Merrell is not seeking back wages for 2010 (2)
he is still under his doctor’s care and is undergoing therapy and has had no definitive medical assessment (3) Dr. Kenkel’s opin-
ion of disabled from any job is beyond the scope of his expertise and findings of disability are routinely evaluated by Social
Security to see if the disability is continuing and (4) under any circumstances, Merrell would be eligible for the generous sick
leave and disability plans available under the current collective bargaining agreement. Thus, I find all of this Social Security
inquiry to be irrelevant and I declined to keep the record open to permit further examination of these issues. The School District’s
arguments are significant only if I accept the “gross value” theory on which the School District and Dr. Kenkel are proceeding,
which I do not.

Ancillary to the theory that the School District is to get the benefit of any income to Merrell from whatever source, it touched
on a business consulting corporation that Merrell’s wife had formed in 2005 and in which Merrell had invested a small amount of
money. The corporation was known as Vesta Construction Services and Merrell’s wife, a hospital administrator used her expertise
to assist other businesses in administering their own enterprise including construction companies. Little income had been received
and none paid out to Merrell. Thus, it served no purpose to hold the record open, as the School District requested to permit fur-
ther inquiry into this corporation. The corporation was not functioning in 2004 — the only year in which back pay is due and if
Merrell got anything, it would be passive income, which is not cognizable in this case.

I had posed a hypothetical to Dr. Kenkel, to wit, assume a female police officer making $20,000.00 a year is denied a promotion
which would have given her an additional $5,000.00 a year; she files discrimination charges and continues to work at the $20,000.00
level. Four years later her rights are vindicated and she is directed to be made whole for the loss, that is the $20,000.00 difference
in pay. However, in the fifth year she had quit the police department and been hired by the state police at $50,000.00 per year. The
question I posed to Dr. Kenkel was should she receive the $20,000.00 for the four years of discriminatory treatment. His reply, after
some hedging was “oh, I understand that point. You could say we owe her for that back money, but in this case, it’s exactly the
opposite” (N.T. 376, 12-14-10). I find that conclusion incredible.

Under these circumstances I find no merit or probative value in what Dr. Kenkel had to say and the better information was
gleaned by me from the stipulation entered by the parties. My calculations above show what is due him as salary.

The second theory advanced by the School District was that Merrell did not attempt to get a Social Studies teaching position at
neighboring school districts, i.e., Mr. Lebanon, Keystone Oaks, Bethel Park, Upper St. Clair and South Fayette and thus failed to
mitigate his damages. To that end I permitted counsel, as an offer of proof, to call a representative from Keystone Oaks School
District to testify that from time to time between 1997 and today some Social Studies positions had been available. The Keystone
Oaks collective bargaining agreement and teacher seniority list was also offered. I also permitted the School District to offer the
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collective bargaining agreements and seniority lists from those other school districts as their offer of proof. I find none of this to
be relevant because (1) Merrell had found work at a greater salary than the teaching positions (2) he had been advised by a
Chartiers Valley School Board to no longer seek a teaching position and (3) practically, I doubt he would have been hired given this
pending lawsuit.

Implicit in this argument is the School District’s belief that one of these other school districts would have hired him even though
he had been passed over 4 times by it in favor of younger candidates who had done their student teaching at Chartiers Valley. This
seems to me to be a contradictory position. While our rules permit pleading in the alternative, at some point the litigant has to
choose its theory. The School District has not.

II. OUT-OF-POCKET PAYMENTS BY MERRELL
In addition, while working in private industry Merrell at times had to pay out of his pocket for various fringe benefits and

insurance that were provided gratis to schoolteachers under their contracts or for very small co-payments. Merrell seeks reim-
bursement for his out-of-pocket payments which I think is appropriate for the net amount. To that end I directed counsel to do a
comparison on a “like to like” basis. Thus, whatever Merrell had to pay for health, dental, vision care or life insurance should be
compared to like services provided by Chartiers Valley to its teachers and whatever they had to pay. The difference between
those, if any, should be paid to Merrell in addition to the above back pay.

I have received submissions from counsel for both parties on the above point. Counsel for Merrell filed a document on
December 22, 2010 using documents introduced into evidence as Exhibits 60 through 89 as well as New Exhibits 122, 123 and 124.
These exhibits reflect what benefits were provided to Merrell by his 2 interim employers and what he had to pay for them. In his
brief filed December 22, 2010 counsel for the School District has objected to the new exhibits and he is correct. However, the
Exhibits filed on December 13, 2010, in what I would call the back pay proceeding, certain exhibits, which were all stipulated to
be authentic, provide a basis for those calculations. Specifically, Merrell Exhibits 59 through 121 were all introduced at the back
pay hearing. Only Exhibits 122 through 126 are new to this case and Exhibit 124 is simply counsel’s tabulation of the out-of-pock-
et expenses incurred by Merrell based on the earlier exhibits. Therefore, I will accept the calculation of $5,785.60 as the amount
due Merrell.

In his Brief filed on December 22, 2010, counsel avers that the amount for out-of-pocket fringe benefits would be “speculative”,
notwithstanding the of-record Exhibits referred to by Merrell which are really quite concrete. As to the rest of the brief, it is a re-
hash of counsel’s desire that I use a back pay calculation method that gives the School District the benefit of Merrell’s industry
and work ethic over the past 13 years.

III. PENSION RIGHTS DUE MERRELL
Obviously Merrell’s rights under the Public School Employee Retirement System (PSERS) are intimately involved in this

case and since that is a contributory fund, Merrell at some point, will have to pay into it the amount of money that he would
have had to pay had he been a school teacher. (See Item 4 in Joint Exhibit A). According to the stipulation that amount is
$57,523.50 up to the time of that stipulation. At the same time the School District must pay into that retirement fund as well
and it is Ordered to do all that is required by PSERS to see that Merrell has all pension rights and entitlement that he would
have had he been hired in July 1997. This is included in the part of my Order that orders he receive all emoluments of that
position.

IV. COUNSEL FEES
Counsel for Plaintiff has also sought counsel fees and presented a compelling and attractive argument. The right vindicated by

Merrell was that under the Veterans’ Preference Act. That Act by its terms does not provide for payment of counsel fees. However
counsel for Merrell argues that the Veterans Preference Act is legislation to prevent employment discrimination. The philosophy
behind such legislation is that the discriminated against employee is entitled to reasonable counsel fees if he or she is successful
in the lawsuit. Counsel for Plaintiff further asserts that this case, which has taken 13 years to come to trial, and in which Merrell’s
rights were vindicated, is clearly one where that philosophy should be applied. She also contends that the equitable powers of the
Court should be brought to bear to award counsel fees. She argues that to do less gives defendants with a deep pocket, like this one
here, a distinct advantage in any litigation against an individual. I am attracted by this argument but feel it is one an appellate
court should decide, and I do so recommend. For the moment, I feel constrained by the American Rule and the absence of language
in the Veterans Preference Act and thus must deny counsel fees.

In conclusion, I reject the total earnings theory advanced by School District and Dr. Kenkel and find that:

1. Merrell is to be placed in the position of Social Studies teacher by the School District as of July 1, 1997 In accordance
with my prior order.

2. He is to be made whole for all lost earnings, wages, benefits and all other emoluments including:

a. Back pay of $25,789.00 plus interest from 2005.

b. Reimbursed for out of pocket fringe benefits of $5,785.60.

c. Enrollment in the Public School Employee Retirement System (PSERS) as of July 1997 and the School District is to
pay all charges imposed by said system for said enrollment covering the period from July 1997 to the time of actual
employment of Merrell by the School District and thereafter.

d. After being hired in accordance with this Order Merrell is to pay into PSERS the amount of $41,220.00 representing
his contribution to the system for the period July 1997 to the date of the stipulation. He is also to pay any additional
amount from that date to the time of his entry into his duties as a Social Studies teacher and to thereafter pay any such
contributions imposed on him by PSERS.

3. Record Costs of this suit.
BY THE COURT:
/s/O’Reilly, J.

Date: February 25, 2011
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State Farm Insurance Company v.
Hartford Casualty Insurance Company

Indemnity—Primary Liability—Secondary Liability

No. GD 11-3693. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—October 19, 2011.

MEMORANDUM
On February 23, 2011, Plaintiff State Farm Insurance Company [“State Farm”] filed a complaint alleging that Defendant

Hartford Casualty Insurance Company [“Hartford”] should indemnify State Farm for litigation costs and settlement of an accident
claim. Hartford has moved for summary judgment.

State Farm insured Adrianna Semione [“Semione”]. Semione was involved in an accident while driving a rental car. State Farm
alleges that Semione was acting within the scope of her employment for Paul C. Rizzo Assoc, Inc. & PCR Holdings [“Rizzo”] at the
time of the accident. Hartford disputes the claim that Semione was acting within the scope of her employment and argues that she
was merely driving to work. Linda Jeannette [“Jeanette”] was injured in that accident. She sued Semione and Rizzo. Hartford
provides Rizzo’s insurance. State Farm avers that Hartford admitted that it would be the primary insurer if Semione was acting
within the scope of its employment but that Hartford refused to provide counsel. State Farm avers that it incurred the costs of
defending Semione and of paying $100,000 toward a settlement reached with Jeanette.

In its motion for summary judgment, Hartford argues that State Farm decided to settle the Jeannette case1 because it had poten-
tial liability for the claims asserted against Semione. Hartford avers that State Farm chose to settle the Jeanette case to avoid an
adverse outcome, and that it cannot now seek to litigate that underlying case to determine its liability. Hartford also argues that to
allow State Farm to pursue this course of action would undermine settlements in general. Hartford asserts that State Farm’s posi-
tion would mean that, while the underlying case may settle, litigation would persist between insurance companies and the same
issues in the underlying case will be litigated (or re-litigated) between the carriers. Hartford further argues that Semione did not
dispute her negligence, and that the only liability issue in the Jeannette case was whether Rizzo was vicariously liable if Semione
was acting within the scope of her employment.

Hartford avers that State Farm could assert a common law indemnity claim only in the event that State Farm was found
secondarily liable. Hartford characterizes State Farm’s theory as novel. Hartford argues that, because Semione was sued
individually, State Farm was primarily liable for Semione’s negligence and would have been secondarily liable only if
Semione was determined to have been acting within the scope of her employment.

Hartford also argues that the issue of scope of employment should have been decided on a motion for summary judgment in the
Jeannette case, but was not because Hartford was not given leave to file such a motion. Hartford maintains that, if Semione was
not acting within the scope of her employment, Rizzo would not be found vicariously liable and State Farm would be the only
applicable insurer. Hartford argues that, under decisional law, because Semione was driving to work at the time of her accident,
she was not acting within the scope of her employment. State Farm replies that Semione was a traveling employee.

This Court could not find any case law that is directly on point. This Court did find a case that addressed a common law theory
of indemnity between two insurance companies. In that case, the owner of a car, Day, was insured by the defendant insurance
company. Gen. Acc. Ins. Co. v. Federal Kemper Ins. Co., 682 A.2d 819, 820 (Pa. Super. 1996). Day lent her car to Fenton so that he
could get a tire fixed on his own car. Id. While using Day’s car, Fenton got into an accident with Yatsko, who was insured by the
plaintiff insurance company. Id. Yatsko sought benefits from the defendant and the defendant denied coverage, claiming that
Fenton was using Day’s car outside the scope of Day’s permission at the time of the accident. Id. Yatsko then sought uninsured
motorist benefits from his insurer, the plaintiff. Id. After arbitration, Yatsko was awarded benefits from the plaintiff and the plain-
tiff then sued the defendant under a theory of common law indemnity. Id. The Superior Court defined common law indemnity as a
fault-shifting mechanism that allows a defendant who is held liable solely by operation of law to recover from a defendant who was
actually responsible for the accident. Id. at 821. The Superior Court identified the issue in the case as whether a secondary insurer
could seek indemnity from a primary insurer for wrongful denial of coverage. Id. Ultimately, the Superior Court held that the
statute regarding bad faith denial did not preclude the secondary insurer from pursuing a claim against the primary insurer under
a common law theory of indemnity. Id. at 823.

In other cases concerning common law indemnification, courts have focused on who has the primary and secondary liability.
The Supreme Court defined indemnification as being based upon the difference between primary and secondary liability, and as
allowing recovery for the person who does not have active fault but who is compelled by legal obligation to pay damages caused
by the negligence of another. Builders Supply Co. v. McCabe, 11 A.2d 368, 370 (Pa. 1951). The Builders Supply Court stated that
the difference between primary and secondary liability depended on the nature of the legal obligations. The Court offered as an
example of secondary liability the scenario in which an employer is held liable under respondeat superior when an employee
commits a tort. Id. A more recent case held that, where the record of the underlying case upon which the indemnity claim is based
provides any basis for finding the party seeking indemnification primarily negligent, there can be no indemnification claim. City
of Wilkes-Barre v. Kaminski Bros., Inc., 804 A.2d 89, 93 (Pa. Commw. 2002).

To prevail, State Farm must show that it was secondarily liable and that Hartford therefore should indemnify State Farm. State
Farm cannot show that here. Semione was the tortfeasor. At most, Rizzo would be vicariously liable if Semione was acting within
the scope of her employment at the time of the accident. Under the Supreme Court’s definition in Builders Supply, that would make
Rizzo, not Semione, secondarily liable.

It is also significant that the cases involving common law indemnity rely upon the record of the underlying case. Here, there is
no record, because the underlying case was settled. That, in and of itself, may be enough to defeat the indemnity claim. It stands
to reason that, if the indemnity claim is based upon the underlying case and there is no record decision determining liability in the
underlying case, there can be no claim for indemnification. If, however, one considers the settlement itself as the record, both
Hartford and State Farm paid as part of the settlement, which would evidence their belief that both parties could have been found
liable. Under Kaminiski Bros., if the record of the underlying case provides any basis for primary negligence, there can be no
indemnification. If State Farm paid as part of the settlement, one can infer that it believed Semione could have been found primarily
negligent.

This appears to be a matter of first impression. State Farm cannot claim that Semione is secondarily liable to Rizzo. Therefore,
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summary judgment is granted.2

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW this 19th day of October, 2011, following arguments on Defendant’s Motion for Summary Judgment, following

consideration of these arguments, the briefs, and the applicable law, and in accordance with the foregoing Memorandum, it is
hereby ORDERED, ADJUDGED and DECREED that the Motion for Summary Judgment is granted.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

1 GD 09-9613.
2 If this Court had needed to reach the issue of whether Semione was acting within the scope of her employment, then this Court
would have denied summary judgment.  Hartford’s argument is that, as a matter of law, Semione could not have been acting within
the scope of her employment and that Rizzo would not be liable for her actions. The determination of whether Semione was acting
within the scope of her employment depends upon the determination of whether Semione falls under the coming and going rule
(that employees are not within the scope of their employment when traveling to and from work) or the traveling employee rule
(that employees without a permanent office are within the scope of their employment when traveling to and from their assigned
work site). This can be a matter of law. However, here, there are conflicting facts. Semione was assigned to the Monroeville office
whenever she was not doing field work. However, in her approximately 1 ½ years with the company, she had only been at the
Monroeville office for a total of a few weeks. Therefore, there is some question as to which rule would apply to Semione. Hartford
must have agreed; otherwise it presumably would not have settled the case. As such, this issue is one upon which reasonable minds
could disagree, and the issue would have had to be resolved by a trier of fact.

Pamela Palmieri v.
Frank R. Zokaites

Contract—Condominium Dispute—Injunction—Abuse of Process

No. GD 11-4410. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wecht, J.—October 26, 2011.

MEMORANDUM
On March 8, 2011, Plaintiff Pamela Palmieri [“Plaintiff”] filed an Action for Declaratory Judgment. Plaintiff avers that this

action was originally a counterclaim in a suit that Defendant Frank R. Zokaites [“Defendant”] brought against Plaintiff and that
the counterclaim was severed, thus permitting Plaintiff to pursue this separate action.

Plaintiff avers that she owns a condominium unit in a building in which Defendant owns the other unit. Plaintiff leases her con-
dominium to a small business. Defendant’s unit houses a restaurant and three other businesses. Plaintiff alleges that Defendant
demanded payment for water bills and repair bills that Plaintiff contends are not allowed under the condominium documents.
Plaintiff alleges that Defendant repeatedly threatened to turn off the water to Plaintiff ’s condominium and that Defendant ulti-
mately did so. Plaintiff further alleges that she had water service restored by having a plumber reconnect the water in a common
usage area, but that Defendant then severed the pipes.

Plaintiff seeks a judgment declaring that the condominium documents govern the rights and duties of the unit owners, that a
condominium board be formed, that Plaintiff be allowed access to utilities and common areas, that Defendant be enjoined from
interfering with utility service or access to common areas, that Defendant be enjoined from posting signs on Plaintiff’s condominium
unit, that Defendant’s actions are in bad faith, and that Defendant be ordered to reimburse Plaintiff for the bills she paid and for
the payments she made to have the water restored. Plaintiff now moves for partial judgment on the pleadings.

Plaintiff ’s argument is based on Plaintiff ’s belief that Defendant made admissions in his answer that allow judgment to be
granted on certain counts of the complaint. Defendant argues that his admissions, if there were any, were conditional and that the
conditions have not been met (e.g., he agreed to be bound by the condominium documents and by-laws once they were reformed). 

Plaintiff requests that judgment be entered in her favor on her first count, which seeks a declaration that the condominium
documents and bylaws govern the rights and duties of the parties. Defendant essentially consented to this requested relief in his
answer and in argument before this Court.

Plaintiff requests that judgment be entered in her favor on her second count, seeking formation of a condominium board.
Defendant essentially consented to this requested relief in his answer as well. 

Plaintiff requests that judgment be entered in her favor on her third count, which seeks to require Defendant to allow Plaintiff
access to common areas and utilities. The condominium documents define common elements to include all central utilities, includ-
ing water lines, pipes, fixtures, meters, and associated equipment. Action for Declaratory Relief, Exhibit A, Sec. 4.3(a)(iii) [here-
inafter referred to as “Ex. A”]. Each unit owner enjoys the right to use these common elements. Ex. A, Sec. 4.14(a). There also is
an easement for all unit owners to use (including access to service, maintain, or replace) all pipes, utility lines and other common
elements. Ex. A, Sec. 4.17(a). The document is sufficiently clear in establishing that each unit owner has the right to use common
elements, including utilities.

Plaintiff seeks judgment on her fourth count, which seeks to enjoin Defendant from interfering with utility access. Plaintiff
seeks an injunction. Plaintiff already has presented three motions for injunctive relief. Each has been denied. Pa.R.C.P. 1531
requires that a hearing be held prior to the issuance of an injunction, unless the court is satisfied that immediate and irreparable
injury will occur prior to a hearing. This Court is not satisfied that immediate and irreparable injury will occur prior to a hearing.
Accordingly, an injunction will not issue absent a hearing.
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Plaintiff also seeks judgment in her favor on the second count of Defendant’s counterclaim. Plaintiff argues that the denial of
her prior motions for preliminary injunction are irrelevant to an abuse of process claim and that Defendant has consented to some
of her requests for relief in this action. However, it appears that Plaintiff has misunderstood Defendant’s claim. An abuse of
process claim must allege: (a) that a party has used the legal process against the other party primarily to accomplish a purpose for
which the legal process was not designed; and (b) that harm has resulted. Shiner v. Moriarty, 706 A.2d 1228, 1236 (Pa. Super. 1998).
The party asserting the claim must show that the other party undertook a definite action or threat not authorized by the process.
Id. Such unauthorized actions include those indicating an intent to harass or cause financial injury. Id. 

In his counterclaim, Defendant has alleged that Plaintiff is using the legal process to force him to buy her condominium unit.
Defendant also has alleged that Plaintiff has threatened to raise the purchase price if he continues litigation. These would be
sufficient allegations of abuse of process. Judgment on the pleadings is not appropriate.

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW this 26th day of October, 2011, following arguments on Plaintiff ’s Motion for Partial Judgment on the Pleadings,

following consideration of these arguments and the applicable law, and in accordance with the foregoing Memorandum, it is hereby
ORDERED, ADJUDGED and DECREED that:

1. The motion is granted in part. Judgment is entered for Plaintiff on Counts I, II and III of the Action for Declaratory
Judgment.

2. Plaintiff and Defendant shall have 30 days to form the Association as specified in the By-Laws. Should the parties be
unable to agree on a third Board member as required in the By-Laws, either party may seek relief before the then-sitting
motions judge.

3. Plaintiff may seek a hearing on her request for injunction by filing an appropriate motion.

4. Any relief requested but not specifically granted herein is denied.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

Gladys C. Auld v.
Township of Hampton

Zoning—Jurisdiction—Legislative Act

No. S.A. 11-000327. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—October 25, 2011.

OPINION
This case arises from the decision of the Appellee Township of Hampton dealing with a 1.89 acre parcel of Property located at

2763 Hampton Lane in Allison Park. The Property is owned by Appellant Gladys C. Auld and is currently zoned Residential B
(“RB”). On or about November 19, 2009, Ms. Auld submitted a petition to change the zoning of the parcel of the Property from RB
to Neighborhood Commercial (“NC”). The Township placed Ms. Auld’s request on the Agenda for the regular scheduled December
2, 2009 public meeting. The Township informed Ms. Auld that her request was denied via a decision letter dated June 24, 2010. On
or about July 26, 2010, Mrs. Auld attempted to electronically appeal but it was not docketed. However, the case was assigned a tem-
porary file number at TMP 160313. After a status conference with this Court, Ms. Auld re-filed the instant appeal. Thereafter, the
Township filed a Motion to Quash and/or Dismiss the Appeal alleging that the Court lacks jurisdiction in the case. 

The Township claims that the Court lacks jurisdiction over all aspects of this appeal. Ms. Auld requests that the Court exercise
jurisdiction and remand the matter back to the Township Council. However, Pennsylvania courts have consistently held that the
governing body of each municipality “is acting in a legislative capacity when considering an amendment to land use ordinances”
and “the consideration and adoption of zoning amendments is a purely legislative act.” Springwood Development Partners, L.P. v.
Board of Supervisors of N. Cornwall Twp, 985 A.2d 298, 304 (Pa. Cmwlth. 2009). In a similar case, City of Johnstown v. Varnish, 567
A.2d 1115 (Pa. Cmwlth. 1989), a property owner petitioned the area Planning Commission to rezone the property. The Planning
Commission recommended that the Council approve the change. Council rejected the recommendation and the property owner
appealed to the Common Pleas Court. The Common Pleas Court reversed Council’s decision and ordered the property be rezoned.
On appeal, the Commonwealth Court reinstated Council’s decision holding that the Common Pleas Court was without authority to
order Council to rezone the property because it was a legislative procedure. Id. at 1116. Section 909 of the Municipalities Planning
Code provides that when dealing with rezoning petitions, “[a]ny action on such petitions shall be deemed legislative acts …” The
Commonwealth Court explained in Baker v. Chartiers Township, 641 A.2d 688, 690 (Pa. Cmwlth. 2004) that “the decision … to grant
or deny an Application for rezoning is a legislative act not subject to direct judicial review.” They again held in 2000 in the E.
Lampeter Twp. v. County of Lancaster, 744 A.2d 359, 364-366 (Pa. Cmwlth. 2000) case that:

The case law with respect to appeals from such legislative actions clearly and consistently holds that, because courts have
no power to interfere with that strictly legislative process, the determination to grant or deny a petition which is solely a
request for rezoning is not subject to direct judicial review.

Ms. Auld contends that the provisions of Article 19 of the Township’s Ordinance require a public hearing. Specifically, she stated
in Paragraph 24 of her Notice of Appeal, that the Township Council “failed and refused to even hold a public hearing on the
Application as required by Section 19.240 of the Zoning Ordinance.” However, the applicable provisions of the Ordinance provide
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the following. Section 19.210 states that:

Upon receipt of a petition for an amendment to this Ordinance or its map, the Planning Commission and the
Environmental Advisory Council shall review the proposal and submit recommendations, with specific reasons in sup-
port of either adopting or rejecting the proposal to the Township Council within sixty (60) days of referral of the petition.

and Section 19.240 states that:

The Township Council shall review the Planning Commission recommendations and shall call a public hearing, pursuant
to public notice, after which the Township Council shall vote approval or disapproval of the proposed amendment within
ninety (90) days of the conclusions of the hearing.

Because the Planning Commission has never reviewed the Application, they were not required to hold a public hearing under
Section 19.240 of the Ordinance.

Therefore, based upon the foregoing, this Court has no jurisdiction because Ms. Auld’s request is legislative in nature.

ORDER OF COURT
AND NOW, this 25th day of October, 2011, based upon the foregoing Opinion, this Court has no jurisdiction because Ms. Auld’s

request is legislative in nature.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Drew Pritchett and Dorian Peterson

Criminal Appeal—Homicide—Sufficiency—Evidence—Identification—Relevancy—Corrupt and Polluted Source Instruction—
Transcript of Taped Statement—Double Jeopardy/Unrecorded Jury Verdict

No. CC 200716115; 200801813; 200716116; 200801812. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.
Cashman, J.—September 6, 2011.

OPINION
On November 4, 2009, the appellants, Dorian Peterson and Drew Pritchett, (hereinafter to as “Peterson” and “Pritchett”), were

convicted by a jury of the crimes of criminal homicide, criminal conspiracy to commit criminal homicide, possession of offensive
weapon, criminal attempt to commit criminal homicide, criminal conspiracy to commit criminal homicide, aggravated assault and
recklessly endangering another person.1 Presentence reports were ordered and sentencing was originally scheduled for February
1, 2010. On that date Peterson was sentenced to the mandatory sentence of life without the possibility of parole for his conviction
of criminal homicide and a consecutive sentence of twenty to forty years for his conviction of the charge of criminal conspiracy.
No further penalty was imposed upon him for his conviction of the possession of offensive weapon. With respect to his second case,
a consecutive sentence of ten to twenty years was imposed upon him for his conviction of criminal attempt to commit criminal
homicide, with no further penalty being imposed upon him for the remaining charges.

Although Pritchett was also to be sentenced on February 1, 2010, he filed a motion for extraordinary relief and Pritchett’s cur-
rent appellate counsel filed a motion to continue his sentencing so as to enable him to provide witnesses at the time of sentencing.
Sentencing was rescheduled for March 1, 2010, at which time Pritchett’s motion for extraordinary relief was denied and Pritchett
was sentenced at 200716115 at count one to life without the possibility of parole and at count two, ten to twenty years consecutive.
Pritchett was sentenced at 200801813 at count three to ten to twenty years consecutive to count 2 of 200716115. Pritchett’s trial
counsel filed post-sentencing motions and then a motion for leave to withdraw as counsel since Pritchett’s current appellate counsel
had now assumed control of his case. Pritchett’s current counsel did not adopt the post-sentencing motions that were previously filed
on Pritchett’s behalf but, rather, filed a direct appeal to the Superior Court.

Both Pritchett and Peterson and were directed to file a concise statement of matters complained of on appeal. In Peterson’s
statement of matters complained of on appeal, he raises four claims of error. Initially, Peterson maintains that the evidence was
insufficient to sustain the verdicts against him since the Commonwealth failed to establish beyond a reasonable doubt that he was
one of the individuals involved in the two drive-by shootings. Peterson also maintains that the evidence was insufficient to demon-
strate that he acted with the specific intent to kill. Peterson next maintains that this Court erred in admitting the testimony of
Detective Amy Mattia, detailing gang activity in the City of Pittsburgh and, finally, that this Court also erred in failing to instruct
the jury on the testimony coming from a corrupt and polluted source.

In Pritchett’s statement of matters complained of on appeal he maintains that this Court erred in not allowing the jury to hear
that an absent witness, Carl Richardson, (hereinafter referred to as “Richardson”), had a pending gun charge at the time of the
trial. Pritchett next maintains that this Court erred when it permitted the jury to receive a transcript of the taped statement given
by Richardson when it did not first ascertain whether or not the jury needed such transcript. Pritchett also suggested that this
Court erred in not admitting a letter written by Peterson to Richardson to prove that they were members of the same gang.
Pritchett, like Peterson, also maintains that this Court erred when it did not give the corrupt and polluted source instruction to the
jury. Finally, Pritchett maintains that this Court erred in sua sponte instructing the jury that they could again deliberate on charges
that he maintains that they had previously decided.

At sometime prior to 9:00 p.m. on September 13, 2007, Richardson and his cousin, Jamal Younger, (hereinafter referred to as
“Younger”), took a jitney to Mandy’s Pizza and Restaurant located on Perrysville Avenue in the Northside Section of the City of
Pittsburgh. After they had finished their meal they attempted to get another jitney ride home but were unsuccessful in doing so.
Richardson then called Pritchett to see if Pritchett could take them home since he knew that Pritchett had a vehicle. When
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Pritchett arrived, Richardson and Younger got in the back seat of the car because there was an individual sitting in the front
passenger seat who was known to them only as “Yuk”. Rather than take Richardson and Younger home, Pritchett drove into the
Northside Section of the City of Pittsburgh to do some “G Shit”. Pritchett and Peterson were both members of the Manchester OGs
(Old Gangsters), and decided to go into an area of the City of Pittsburgh controlled by another gang, the Crips. Their sole purpose
for going into that area was to shoot individuals whom they believed to be Crips.

Pritchett drove down North Charles Street until they reached a point where they saw their first victim, Johnson, standing on
the side of the road talking with several other individuals. Peterson then put a twenty-two caliber sawed-off rifle out the window
and fired twice, the first shot striking Johnson in the chest and the second shot never going off since the gun jammed. Johnson was
able to leave the scene and get to a hospital where he was treated for his gunshot wound, held overnight and released the next day.
After shooting Johnson, they proceeded a short distance when Pritchett turned onto Morrison Street. Pritchett drove slowly down
Morrison Street past their next victim, Monroe, made a U-turn and came back, at which point Peterson once again puts the sawed-
off rifle out the window and shot Monroe twice, killing him.

Pritchett then drove back into the Manchester Section of the City of Pittsburgh and turned onto Columbus Street when a
Pittsburgh patrol car being driven by Officer Holly Murphy, (hereinafter referred to as “Murphy”), pulled in behind them.
Pritchett then stopped his vehicle and the four individuals in that car, Pritchett, Peterson, Richardson and Younger, all got out of
the vehicle and Peterson ran from the scene, into and through a house where Maria Williams and her grandson, Mariyo, lived.
Murphy exited her vehicle, unholstered her weapon and ordered the remaining three individuals to get down onto the ground.
Murphy had been alerted to the two drive-by shooting and a description of the vehicle that was used by the shooters was given as
a silver Dodge Stratus or Intrepid with four black males as occupants. When Murphy saw the silver Dodge being driven by
Pritchett containing four black males, she believed that this might to be vehicle that was used in these drive-by shootings and
radioed that she was in pursuit of that vehicle. Shortly after Pritchett, Younger and Richardson went to the ground, other
Pittsburgh police officers arrived and these individuals were taken into custody so that they could be interviewed by homicide
detectives. The individuals, from the moment they were handcuffed, were separated and were not permitted to speak to each other
at any time prior to or during their interviews with the homicide detectives.

Murphy was able to give a very brief description of the individual who went into Williams’ home as an African-American male
with a white t-shirt. Officers went to Williams’ home and after they gained entry into that residence and told her what their pur-
pose was, she granted them permission to search the house to see if there was another individual there. Her grandson, Mariyo, was
upstairs and he was wearing a white t-shirt. Since Mariyo matched the brief description that was given of the individual who left
the car, he was also taken to homicide headquarters so that he could be interviewed. Williams told the police that her grandson was
in a program in the Hill District and that he had returned sometime after it ended at 9:00 pm. The police, after interviewing
Williams and Mariyo, made the determination that he in fact was nothing more than a resident of that house and was not the
individual whom Murphy had seen going into that house.

Richardson was interviewed by the homicide detectives and gave three different versions of what transpired after he and his
cousin had gone to Mandy’s Pizza. Initially he told the police that when he was picked up by Pritchett that no one was in the front
seat. He then said that he never saw the individual in the front seat; he just knew there was an individual in the front seat. Finally,
he told them that the individual who was in the front passenger seat was an individual who he knew only by the name of “Yuk”.
The Pittsburgh Police maintain a nickname index and in searching that index, they came up with the name of Dorian Peterson for
“Yuk”. A photo array was then put together and showed to Richardson and he identified Peterson as being “Yuk” and the individ-
ual who was the shooter.

Younger was also interviewed by the police and gave a taped statement in which he said that Pritchett had picked them up after
Richardson had called them and taken them into the Manchester Section of the City of Pittsburgh to do some “G-Shit” which he
understood to be shooting. He did not see the individual in the front passenger seat but did know him by his street name of “Yuk”
and that “Yuk” was the individual who fired the shots that ultimately struck Johnson and Monroe. Younger was also given a photo
array and Younger also identified Peterson as the shooter. 

PETERSON
Peterson initially maintains that the evidence was insufficient to sustain the verdicts that were rendered against him since the

Commonwealth failed to establish beyond a reasonable doubt that Peterson was involved in these two drive-by shootings. In sup-
port of this contention, Peterson maintains that the evidence was insufficient to establish Peterson’s physical presence in the
vehicle that was used in these drive-by shootings suggesting that the mere fact that his fingerprint was on the weapon that was
used could not establish that he was in the vehicle at the time that weapon was fired. Peterson further maintains that no indi-
vidual identified him as being at the scene of the crime. Peterson also maintains that the individuals who identified him as the
shooter were not credible witnesses and that their testimony was coerced by the police. In Commonwealth v. Widmer, 560 Pa.
308, 744 A.2d 745, 751 (2000), the Pennsylvania Supreme Court set forth the standard to be used when reviewing a claim that
the evidence was insufficient to support the verdicts and also explained the critical difference between that claim and a claim
that the verdict was against the weight of the evidence.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
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winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

The evidence is sufficient to sustain a conviction for first degree murder when the Commonwealth establishes beyond a reason-
able doubt that: 1) that a human being was killed; 2) that the accused is responsible for that killing; and, 3) that the accused acted
with the specific intent to kill.2 An intentional killing is a “killing by means of poison, lying in wait, or by any other kind of willful,
deliberate, and premeditated killing.”3 It is the Commonwealth’s burden to prove that the individual who did the killing did so with
the specific intent to kill and it was done with premeditation or deliberation. Commonwealth v. Mitchell, 528 Pa. 546, 599 A.2d 624
(1991). The Commonwealth may establish that the defendant intentionally killed the victim wholly through circumstantial evidence
and that specific intent to kill may be inferred by the use of a deadly weapon on a vital part of the victim’s body. Commonwealth
v. Rivera, 565 Pa. 289, 773 A.2d 131 (2001); Commonwealth v. Bond, 539 Pa. 299, 652 A.2d 308 (1995). In determining whether or
not the Commonwealth has met its burden of establishing all of the elements of the crime beyond a reasonable doubt, a jury is enti-
tled to use permissible inferences to help them make that determination. In Commonwealth v. Fletcher, 604 Pa. 493, 986 A.2d 759,
792 (2009), the Court addressed the use of permissible inferences as follows:

This Court discussed permissible inferences in Carson, supra:

A permissive inference is an evidentiary tool that permits a fact-finder to proceed on inferential reasoning, such that a
factfinder may infer an elemental fact from proof of a basic fact. Commonwealth v. MacPherson, 561 Pa. 571, 752 A.2d
384, 389 (2000). When a permissive inference leaves the fact-finder free to accept or reject the inference, a permissive
inference does not affect the burden of proof and it only affects the beyond a reasonable doubt standard when, under the
facts of the case, there is no way the fact-finder could arrive at the conclusion permitted by the inference. County Court
of Ulster County, N.Y. v. Allen, 442 U.S. 140, 157, 99 S.Ct. 2213, 2225, 60 L.Ed.2d 777 (1979); see also Commonwealth v.
[Reginald] Hall, 574 Pa. 233, 830 A.2d 537, 547–48 (2003). We have opined that a “[s]pecific intent to kill can be inferred
from the use of a deadly weapon upon a vital part of the victim’s body.” Commonwealth v. Damon Jones, 530 Pa. 591, 610
A.2d 931, 938 (1992). Carson, 913 A.2d at 260.

All of Peterson’s claims that the evidence was insufficient to establish that he was the individual who was responsible for the
two drive-by shootings are premised upon a lack of identification testimony. The problem with this contention is that the
Commonwealth did establish his identity and the fact that he was the individual who fired this weapon. While Peterson is correct
that the fact that his fingerprint was recovered from the murder weapon does not establish by itself that he was the shooter on the
night of these assaults, it is one piece of additional evidence, which corroborates the other evidence identifying him as the shooter.
With respect to the shooting of Monroe, the Commonwealth produced the testimony of Dominic Ford, (hereinafter referred to as
“Ford”), who said he saw the barrel of a gun shooting from the front seat passenger’s window and that after the shooting of Monroe,
he observed a silver Dodge Intrepid or Stratus speed up and leave the scene.

A description of the vehicle used in the shooting was broadcast and Murphy, who was on routine patrol, came upon a silver
Dodge, which had four individuals in that car. She believed that this might be the vehicle that was used in the shooting since it was
a short distance away from the shootings and she intended to observe that vehicle until such time as backup responded to her call
for assistance. Before backup could arrive, four individuals got out of the vehicle and the front seat passenger ran into a house
located at 1329 Columbus Avenue. She got out of her vehicle and instructed the three remaining individuals to get down on the
street. At this point in time, these individuals were separated and never had a chance to talk about the shootings among themselves.
The individuals who were apprehended were Pritchett, Richardson and Younger. These individuals were taken to homicide head-
quarters and they were lodged in separate interview rooms. Richardson and Younger gave written and taped statements to the
homicide detectives in which they identified Pritchett as being the driver and Peterson as being the shooter. Although they did not
know Peterson’s name, they knew him by his street name of “Yuk” and when they were presented with a photo array, each of them
independently picked out Peterson as the individual who was the shooter. Buttressing the testimony that Peterson was the front
seat passenger was the testimony of Latoya Reed who testified that she rented a vehicle for Pritchett to drive and that on the day
of shooting, the vehicle that Pritchett had was a silver Dodge Intrepid.

The basis of Peterson’s claim that the evidence was insufficient to sustain the verdicts that were rendered against him is really
premised upon his belief that the individuals who identified him as the shooter were not credible. In this regard he maintains that
both Richardson and Younger possibly could have been involved with the shooting and, accordingly, they would have a motive to
lie. In addition, he maintains that the information obtained from both Younger and Richardson was as a result of the use of coer-
cive tactics employed by the police against these two individuals. Younger testified that he was told by the police that he could pos-
sibly be charged with the homicide and faced the possibility of a life sentence and that was the intimidating tactic that was used
to get him to identify Peterson as the shooter. Richardson did not testify since he refused to appear and his testimony was given to
the jury by virtue of his taped and written statements. The jury had the opportunity to listen to both of these individuals and also
to observe Younger in order to make a determination as to whether or not they were credible individuals. It is obvious that the jury
believed that the information that they gave to the police at the time that they were questioned was freely and voluntarily given
and that they were not subject to any coercive tactics.

Finally, Peterson maintains that the verdict of first-degree murder was insufficient since the Commonwealth failed to estab-
lish that Peterson acted with the specific intent to kill. As previous noted, the Commonwealth can prove the elements of the
offense charged by direct and/or circumstantial evidence. In this case the Commonwealth used both types of evidence since
the Commonwealth established that Pritchett and Peterson entered the Manchester Section of the City of Pittsburgh to do “G
Shit”, which Younger explained to the jury that they were going into that Section of the City to kill some Crips. The
Commonwealth also established with respect to both victims, Johnson and Monroe, that Peterson used a deadly weapon to cause
their injuries and he used that weapon on a vital parts of their respective bodies. That evidence was circumstantial evidence of
their intent to kill.

Peterson next maintains that this Court erred in permitting the testimony of Mattia, detailing gang activity in the City of
Pittsburgh. The admission of evidence is committed to the sound discretion of the Trial Court and the Trial Court’s ruling on the
admission of evidence will not be disturbed absent facts that establish a manifestly unreasonable partiality, prejudice, bias, or ill-
will or such lack of support to be clearly erroneous. Commonwealth v. Minich, 4 A.3d 1063 (Pa. Super. 2010). Admissibility of
evidence depends on relevance and probative value. Commonwealth v. Stallworth, 566 Pa. 349, 781 A.2d 110 (2001). Relevant
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evidence tends to establish a material fact in the case, make a fact in the issue more or less probable, or supports reasonable infer-
ences or presumptions regarding a material fact. Commonwealth v. Stallworth, supra., 781 A.2d at 117-118. Additionally, relevant
evidence is only admissible where its probative value outweighs its prejudicial impact. Commonwealth v. Robinson, 554 Pa. 293,
721 A.2d 344 (1998). Gang membership and rituals can be admissible in cases where the evidence is relevant and directly relates
to the issue at hand. Commonwealth v. Brewington, 740 A.2d 247 (Pa. Super. 1999). Evidence of gang membership is admissible to
prove motive in a criminal case. Commonwealth v. Gwaltney, 497 Pa. 505, 442 A.2d 236 (1982).

In using these standards it is clear that the testimony provided by Mattia was obviously helpful and not prejudicial since it
provided the jury with information as to gang activities and how these gangs operate and explained the use of their coded language.
This information was provided to the jury long after the issue of gang activity had been presented to them. The motivation for the
shootings that occurred on September 13, 2007, was clear since the Commonwealth presented testimony that Pritchett and
Peterson went into the Manchester Section to do “G Shit” and that as a result of their gang affiliations, understood that to be that
they were going to kill some Crips who were the enemies of the Manchester Old Gangsters gang to which Peterson, Pritchett,
Younger and Richardson all had an affiliation. During the examination of Younger by Pritchett’s counsel, the jury was informed
that Younger had gang tattoos and that he was affiliated with the Old Gangsters. Mattia’s testimony did nothing more than to
explain the rivalries and the fact that the Old Gangsters and Northside Crips were enemies, that the term “G Shit” meant that they
were going to do some killings, and identified two exhibits which discussed gang affiliations. This information in no way prejudiced
these individuals since the motive for the shooting of both Monroe and Johnson was to accomplish Peterson and Pritchett’s
declared purpose of killing Crips.

PETERSON AND PRITCHETT
Both Peterson and Pritchett maintained that this Court erred when it refused to give the corrupt and polluted source instruc-

tion with respect to the testimony and statements made by Younger and Richardson. The instruction that both Pritchett and
Peterson requested is contained in Section 4.01 of the Pennsylvania Suggested Standard Jury Instructions (Criminal), which pro-
vides as follows:

4.01 (Crim) Accomplice Testimony

Before I begin these instructions, let me define for you the term accomplice. A person is an accomplice of another
person in the commission of a crime if he or she has the intent of promoting or facilitating the commission of the crime
and (1) solicits the other person to commit it, or (2) aids or agrees or attempts to aid such other person in planning or
committing the crime. Put simply, an accomplice is a person who knowingly and voluntarily cooperates with or aids
another person in committing an offense.

1. When a Commonwealth witness is an accomplice, his or her testimony has to be judged by special precautionary
rules. Experience shows that an accomplice, when caught, may often try to place the blame falsely on someone else.
[He or she may testify falsely in the hope of obtaining favorable treatment, or for some corrupt or wicked motive.] On
the other hand, an accomplice may be a perfectly truthful witness. The special rules that I will give you are meant to
help you distinguish between truthful and false accomplice testimony.

2. [In view of the evidence of [name of accomplice]’s criminal involvement, you must regard [him] [her] as an accom-
plice in the crime charged and apply the special rules to [his] [her] testimony.] [You must decide whether [name of
accomplice] was an accomplice in the crime charged. If after considering all the evidence you find that [he] [she] was
an accomplice, then you must apply the special rules to [his] [her] testimony, otherwise ignore those rules. Use this
test to determine whether [name of accomplice] was an accomplice: [Again, an accomplice is a person who knowingly
and voluntarily cooperates with or aids another in the commission of a crime].]

3. These are the special rules that apply to accomplice testimony:

First, you should view the testimony of an accomplice with disfavor because it comes from a corrupt and polluted
source.

Second, you should examine the testimony of an accomplice closely and accept it only with care and caution.

Third, you should consider whether the testimony of an accomplice is supported, in whole or in part, by other evi-
dence. Accomplice testimony is more dependable if supported by independent evidence. [However, even if there is
no independent supporting evidence, you may still find the defendant guilty solely on the basis of an accomplice’s
testimony if, after using the special rules I just told you about, you are satisfied beyond a reasonable doubt that the
accomplice testified truthfully and the defendant is guilty.]

Both Peterson and Pritchett maintain that this instruction should have been given because at the minimum, Richardson and
Younger were at least accomplices, if not co-conspirators in the commission of these particular crimes. Peterson also maintains
that the reason that both Richardson and Younger told the police that he was the shooter was that they were responsible for these
killings either as a co-conspirator or as a principal.

In Commonwealth v. Smith, 17 A.3d 873, 906 (Pa. 2011), the Pennsylvania Supreme Court noted that when someone raises a
claim of error where a Court refuses to give the corrupt and polluted source instructions, that the entire charge must be read in
its whole in light of the facts presented to the jury to make a determination as to whether or not the defendant has been prejudiced
by the failure to give that charge.

We observe that Appellant is correct that the trial court’s jury charge did not include the standard charge for
accomplice testimony, commonly referred to as the corrupt and polluted source charge. As we explained in
Commonwealth v. Chmiel, 536 Pa. 244, 639 A.2d 9, 13 (1994), “in any case where an accomplice implicates the defen-
dant, the judge should tell the jury that the accomplice is a corrupt and polluted source whose testimony should be
viewed with great caution.” See also Commonwealth v. Collins, 598 Pa. 397, 957 A.2d 237 (2008). For an accomplice
charge to be required, the facts need to permit an inference that the witness was an accomplice. Chmiel, 639 A.2d at
13; Commonwealth v. Sisak, 436 Pa. 262, 259 A.2d 428 (1969). “If the evidence is sufficient to present a jury question
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with respect to whether the prosecution’s witness was an accomplice, the defendant is entitled to an instruction as to
the weight to be given to that witness’s testimony.” Chmiel, 639 A.2d at 13; Commonwealth v. Mouzon, 456 Pa. 230, 318
A.2d 703 (1974). . . .

On direct appeal, our review of the jury charge would have required us to review the charge as a whole to deter-
mine whether it is fair or prejudicial. Commonwealth v. Williams, 602 Pa. 360, 980 A.2d 510, 523 (2009);
Commonwealth v. Robinson, 583 Pa. 358, 877 A.2d 433, 444 (2005); Commonwealth v. Hawkins, 567 Pa. 310, 787
A.2d 292, 301 (2001); Zettlemoyer, 454 A.2d at 952. “The trial court has broad discretion in phrasing its instructions,
and may choose its own wording so long as the law is clearly, adequately, and accurately presented to the jury for
its consideration.” Williams, 980 A.2d at 523 (quoting Hawkins, 787 A.2d at 301). There is error only when the trial
court abuses its discretion or inaccurately states the law. Id.; Commonwealth v. Markman, 591 Pa. 249, 916 A.2d
586, 613 (2007).

The “corrupt source” charge in particular is designed specifically to address situations where one accomplice tes-
tifies against the other to obtain favorable treatment. It directs the jury to view the testimony of an accomplice with
disfavor and accept it only with care and caution. Instead of the strong admonition to scrutinize carefully the testimony
of Green and Rucker in accord with Pennsylvania Suggested Standard Jury Instruction (Criminal) (revised October
1981) Section 4.01, the jury was instructed that Green and Rucker were coconspirators allegedly in a conspiracy with
Appellant who testified on behalf of the Commonwealth, and the jury should bear this in mind during their delibera-
tions when assessing these witnesses’ credibility. N.T. 2/1/1985 at 167.

The reason for giving such instruction was explained in Commonwealth v. Hall, 867 A.2d 619, 630 (Pa. Super. 2005), wherein
the Court:

Next, appellant claims that his trial counsel rendered ineffective assistance when counsel failed to “request that the
court instruct the jury to receive Miller’s testimony with caution, as that testimony comes from [a] corrupt polluted
and tainted source.” According to appellant, there was “overwhelming evidence as to Miller’s participation in this
murder.” Appellant’s Brief, at 11.

An “accomplice” is an individual who “knowingly and voluntarily cooperates with or aids another in the commission
of a crime.” Commonwealth v. Carey, 293 Pa.Super. 359, 439 A.2d 151, 158 (1981). Thus, and in following with the prior
statement, a “showing of mere presence at the scene of a crime is insufficient to support a conviction: evidence indi-
cating participation in the crime is required.” Commonwealth v. Keblitis, 500 Pa. 321, 456 A.2d 149, 151 (1983).

As to when a “corrupt source” instruction is necessary, we have previously stated:

It is the rule in Pennsylvania that the testimony of an accomplice of a defendant, given at the latter’s trial, comes from
a corrupt source and is to be carefully scrutinized and accepted with caution; it is clear error for the trial judge to
refuse to give a charge to this effect after being specifically requested to do so. The justification for the instruction is
that an accomplice witness will inculpate others out of a reasonable expectation of leniency. An accomplice charge is
necessitated not only when the evidence requires an inference that the witness was an accomplice, but also when it
permits that inference. Thus if the evidence is sufficient to present a jury question with respect to whether the pros-
ecution’s witness was an accomplice, the defendant is entitled to an instruction as to the weight to be given to that
witness’s testimony. Where, however, there is no evidence that would permit the jury to infer that a Commonwealth
witness was an accomplice, the court may conclude as a matter of law that he was not an accomplice and may refuse
to give the charge. This is so because a trial court is not obliged to instruct a jury upon legal principles which have
no applicability to the presented facts. There must be some relationship between the law upon which an instruction
is required and the evidence presented at trial.

Commonwealth v. Manchas, 430 Pa.Super. 63, 633 A.2d 618, 627 (1993) (citations omitted)(internal quotations
omitted) (internal corrections omitted).

In order to be entitled to the corrupt and polluted source as charged, it must be established that a witness who is testifying is either
an accomplice or co-conspirator of the individual who committed the crime. In Commonwealth v. Collins, 598 Pa. 397, 957 A.2d
237, 262-263 (2008), the Pennsylvania Supreme Court set forth the circumstances that must exist in order to permit the corrupt
and polluted instruction to be given to a jury.

A corrupt source instruction advises the jury that if it finds that a certain witness who testified against the defendant
was an accomplice of the defendant in a crime for which he is being tried, then the jury should deem that witness a
“corrupt and polluted source” whose testimony should be considered with caution. Commonwealth v.(Roy) Williams,
557 Pa. 207, 732 A.2d 1167, 1181 (1999); accord Commonwealth v. Hackett, 534 Pa. 210, 627 A.2d 719, 724 (1993). The
instruction is warranted only in cases in which there is sufficient evidence to present a jury question with respect to
whether the witness is an accomplice. (Roy) Williams, 732 A.2d at 1181; Hackett, 627 A.2d at 724.

Section 306(c) of the Crimes Code defines accomplice liability as follows:

(c) Accomplice defined.—A person is an accomplice of another person in the commission of an offense if:

(1) with the intent of promoting or facilitating the commission of the offense, he:

(i) solicits such other person to commit it; or

(ii) aids or agrees or attempts to aid such other person in planning or committing it; or

(2) his conduct is expressly declared by law to establish his complicity. 18 Pa.C.S. § 306(c). Accordingly, accomplice
liability requires evidence that the person: (1) intended to aid or promote the substantive offense; and (2) actively
participated in that offense by soliciting, aiding, or agreeing to aid the principal. Commonwealth v. Rega, 593 Pa. 659,
933 A.2d 997, 1014 (2007), cert. denied, 552 U.S. 1316, 128 S.Ct. 1879, 170 L.Ed.2d 755 (2008). One merely present at
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the crime scene is not an accomplice, id., nor is one who merely helps an offender try to escape arrest or punishment
an accomplice, Commonwealth v. Spence, 534 Pa. 233, 627 A.2d 1176, 1183 (1993); Hackett, 627 A.2d at 725.

Peterson and Pritchett both maintain that Younger and Richardson were accomplices and possibly principals in the com-
mission of these shootings by virtue of their presence at the scene of the crime and the inculpatory statements that they gave
to the police which they believe Younger recanted at the time that he presented his testimony. The problem with these con-
tentions is that they are nothing more than bald assertions and are unsupported by the record. Both Younger and Richardson
indicated that they had gone to Mandy’s Pizza to get something to eat and when they attempted to call another jitney to take
them home they were unable to get one. It was at that time that they called Pritchett to request that he drive them home. After
they got into the car rather than being taken home, Pritchett drove into the Northside Section of the City of Pittsburgh to do
some “G Shit”. The shots that were fired came from the front passenger seat and Murphy testified that when she came upon
the stopped motor vehicle that she suspected might be involved in the shootings, all four occupants got out of the vehicle and
the front seat passenger ran into a house on Columbus Avenue. The back seat passengers, Richardson and Younger, were taken
into custody and separated so that they had no opportunity to talk about the shootings with each other and prepare a story.
Both individuals indicated that they were only expecting a ride home and not to be witnesses to two shootings. They identified
Peterson as the shooter, picked him out of two separate photo arrays, and had their statements taped. Peterson’s fingerprint
was recovered from gun that was left in the car and it was the gun used in these shootings. The only evidence in the record
that touches upon Richardson and Younger’s involvement in the shootings was the fact that they were present at the scene of
these shootings.

In Commonwealth v. Collins, supra., 957 A.2d at 363, the Court similarly rejected the bald assertion of the involvement of a
witness as an accomplice.

As evidence that Cofer was an accomplice in Graves’ murder, appellant cites the following: (1) Cofer’s testimony
“that the police considered him a suspect in the murder”; (2) Cofer’s claim that detectives told him that they would
arrest him for the murder and that appellant had implicated him in the crime; (3) Cofer’s temporary refusal to con-
tinue testifying at trial; and (4) defense counsel’s argument at trial that Cofer was the shooter. Appellant’s Brief at 56.
Appellant does no more than baldly assert that this “evidence” was sufficient for the jury to reasonably conclude that
Cofer was an accomplice in Graves’ murder; in fact, appellant fails even to mention the definition of an accomplice.

Appellant’s failure to even attempt to show that the requirements of accomplice liability were met by actual evidence
here is not surprising. To begin with, notwithstanding appellant’s contention to the contrary, Cofer himself, in fact,
testified that the detectives told him that they did not believe appellant’s out-of-court accusation that Cofer was the
shooter, N.T., 5/7/93, at 120, and when asked whether Cofer was ever told by detectives that he was a suspect in the
case, Cofer said, “No,” N.T., 5/10/93, at 253. The fact that, during the police investigation, appellant attempted to shift
the blame from himself to Cofer, the only person other than himself and Graves who was present in the Taurus when
Graves was killed, was not evidence either that Cofer intended to aid in Graves’ murder or that Cofer actively partic-
ipated in the crime. Cofer’s sudden refusal to continue testifying at the end of his direct examination when trial
resumed on Monday, May 10, 1993 after a weekend recess reflects, at most, his own subjective fear of prosecution, but
that conduct was not evidence of his participation in the murder. Moreover, appellant cites no evidence to suggest that
such supposed fear was objectively reasonable. In fact, in light of Cofer’s recantation of his preliminary hearing
testimony and his police statement implicating appellant, Cofer’s subjective fear was more likely of retaliation by
appellant, or of prosecution for perjury. See N.T., 5/7/93, at 168–69 (Cofer’s testimony as to his current fear of being
killed in prison); Commonwealth v. (Rodney) Collins, 549 Pa. 593, 702 A.2d 540, 543 (1997) (noting admission at trial
of two letters written by appellant to Cofer “press[ing] Cofer to recant or risk being branded a ‘snitch’ ”). Finally,
defense counsel’s attempt to cast suspicion on Cofer at trial is unhelpful to appellant’s underlying corrupt source
instruction claim, as “it is well-settled that arguments of counsel are not evidence,” Commonwealth v. Puksar, 951
A.2d 267, 280 (Pa.2008). Therefore, appellant has failed to raise a genuine issue of material fact with respect to this
underlying ineffectiveness claim, and the PCRA court did not err in denying a hearing thereon.

Peterson and Pritchett were not entitled to the corrupt and polluted source instruction since the record fails to demonstrate
how either Richardson or Younger’s presence at these shootings could ever implicate them as an accomplice or co-conspirator.
As previously noted, the mere presence at the scene is insufficient to warrant a jury to be instructed as to a corrupt and
polluted source.

PRITCHETT
Pritchett maintains that this Court erred when it did not permit the jury to be told that Richardson had a pending gun charge

at the time that he testified. Although Richardson did not testify at the time of the trial of Pritchett and Peterson, his testimony
taken in November of 2007, was read to the jury in its entirety. At the time that Richardson testified in November of 2007 he had
no pending gun charge as an adult. However, after he gave that testimony he was subsequently arrested and charged with a viola-
tion of Uniform Firearms Act and that information was given to the jury. Pritchett’s counsel, in cross-examining Detective James
McGee, (hereinafter referred to as “McGee”), brought up the question of whether or not Richardson had ever been charged with
a gun charge either as a juvenile or an adult.

A. Yes, sir, he was.

Q. He knew to be here, right?

A. He did.

Q. He didn’t show up; is that right?

A. He did not.

Q. You’ve had that problem with him previously in prior proceedings; is that right?

A. Yes, sir.
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Q. And you, when you do your investigations and you’re questioning people, you do background checks on them to see
what kind of person you are deal with? Is that part of your investigation?

A. Sometimes we do, yes, sir.

Q. Did you know at that point in time that Karl did have a juvenile gun case?

A. I’m not sure if we new that now or that was something that was developed later on down the line, I’m not sure.

Q. Do you know that he currently has in City Court an adult gun case?

A. Yes, I do know that.
(Trial Transcript Volume I, page 221, lines 3-24).
6

The Commonwealth objected to this line of questioning on the basis that it did not establish crimen falsi; however, the defense
position was that it established a motive for Richardson to testify in the manner in which he did, since it would possibly show that
he was seeking leniency for his gun charge in exchange for his testimony against Pritchett. During the course of discussions con-
cerning the merits of this objection, it was determined that the gun charge that was filed against Richardson as an adult occurred
after he testified in November of 2007 and, accordingly, that charge could not form the basis for his motive to testify against
Pritchett. Since Richardson’s testimony occurred prior to the gun charge being filed against him, there was no basis to explore
this inquiry further. Despite the fact that that information was not relevant, it was presented to the jury and the jury knew that
Richardson had gun charges filed against him both as a juvenile and as an adult.

Pritchett next maintains that this Court erred in permitting the jury to have a transcript of the taped statement made by
Richardson when it did not first determine whether there was a need for the jury to have these transcripts. The jury was per-
mitted to hear the taped statement that Richardson gave to the police. At the time that this statement was played for the jury,
the Commonwealth did not have all of its audio equipment available and, in particular, the individual headsets that the jury
would use to listen to this tape. In hopes of aiding the jury understand and hear this tape, the transcript of the tape was made
and each juror was given a copy of that transcript to look at while the tape was being made. Both counsel for Pritchett and
Peterson objected to the use of the transcripts since they did note that there were some discrepancies in the transcript and the
tape-recorded statement. Prior to allowing the jury to have those transcripts, this Court advised the jury that it would be given
a transcript that may have some discrepancies in it and it was being given to them solely for the purpose of aiding it in listening
to the taped statement. The jury further was instructed that the evidence that they would eventually consider could only come
from the taped statement and that the transcript was not evidence it could rely on but, rather, an aid to listening to the taped
statement. These transcripts were never admitted into evidence and once the taped statement was played, the transcripts were
collected from the jury.

In Commonwealth v. Hashem, 363 Pa. Super. 111, 525 A.2d 744, 758 (1987), the Court was confronted with the same claim of
error that is presented by Pritchett and determined that the Trial Court did not abuse its discretion in allowing a transcript of a
taped statement to be given to the jury at the time of the taped statement being played.

In the present case, we are convinced that the trial judge did not abuse his discretion in admitting tape
recordings of appellant’s conversations, and allowing the jury to review transcripts of the tapes while the tapes
were being played at trial. First, the trial court, after listening to the tapes in camera, “found that the recordings
of the intercepted conversations were not too unintelligible to be admitted into evidence, and that the transcripts
were accurate in all material respects.” Trial court opinion of Judge Munley at p. 758. Second, appellant’s attorney
did not object to use of the transcripts at trial until the day of the trial even though the district attorney made the
transcripts available to him well in advance of trial. Third, the transcripts of the recordings were prepared and
used only to aid the jury’s understanding during the playing of the taped conversations. The transcripts were neither
offered into evidence nor made available to the jury during their deliberations. Judge Munley’s trial court opinion
accurately stated:

We also note that Defendant’s argument that he “was prejudiced from said self serving evidence prepared by the
District Attorney”, ... was thoroughly addressed in United States v. Lawson, 347 F.Supp. 144 ( [E.D.Pa.]1972). In
Lawson, the Court ordered the Government to prepare an accurate transcript of relevant taped conversations- with
the speakers identified in accordance with the Government’s contention- for jury use at trial. The transcripts were
used solely as an aid to the jury’s understanding of the taped conversations. As in Lawson, supra., the transcripts in
this case were prepared in a similar format and were not admitted into evidence but were distributed to the jury
immediately prior to the playing of the tapes and were collected after their conclusion. The transcripts were not sent
out with the jury during deliberations. We note that the Defendant was free at all times to point out any transcript
discrepancies through cross-examination of Michele Kulick. And, in fact, the Defendant requested and was permitted
to replay portions of the tapes during cross-examination.

Trial court opinion of Judge Munley at pp. 758-759.

As previously noted, the policy endorsed by the Superior Court in Commonwealth v. Hashem, supra., was the policy that this Court
employed in instructing the jury that the only evidence that they could consider was the taped statement and the transcript of that
statement was to be used by them as only an aid in listening to the taped statement.

Pritchett next maintains that this Court erred when it did not permit the introduction of a letter purportedly written by
Peterson to Richardson that would prove that they were members of the same gang. The problem with this contention of error
is that Pritchett never authenticated the letter or had it identified. What Pritchett’s counsel attempted to do was obtain a stip-
ulation from the Commonwealth that since one of its witnesses had used a letter to describe various dealings between gang
members, that the letter became self-authenticating. The Commonwealth, in presenting the testimony of Mattia, asked her to
review the letter and to explain certain terms contained in that letter to the jury. The substance of the letter was never read
to the jury nor was the author of that letter identified. Pritchett attempted to offer this letter on the basis that the
Commonwealth had used it, although it had never admitted it into evidence, and that it had been personally given to Pritchett’s
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counsel by Pritchett. Since Pritchett failed to authenticate or identify the letter, there was no basis upon which it could have
been admitted. The real problem, however, with this current contention is the fact that the jury was fully advised that
Richardson and Peterson were members of the same gang. Pritchett’s counsel, during his recross-examination of Younger,
asked Younger whether or not Richardson was a “G” and he responded that Richardson was. (Trial Transcript, Volume I, page
325, lines 23-25). Detective Dale Canofari, (hereinafter referred to as “Canofari”), testified as to the statement that Younger
gave him during his initial interview and, in that statement, Younger identified all of the individuals who were in the car as
being members of the Manchester Gs.

The police brought me, Drew, and Karl to the station after the stop. When the front passenger shooter began
shooting the people on the porch, he held the gun with two hands, pointed at people and took two shots. I’m related
to Karl but I’m not sure of his name. I knew Drew to see him. Karl called from the cell for a ride. I did not know
the shooter front passenger. We wanted to get off of Perrysville Avenue because it is not friendly. We went to the
cave on Morrison Street because they are Crips. We’re in the Manchester Gs and don’t get along with Crips on
Morrison or North Charles. We had a fun in the car. There is no other reason to go in the cave other than to shoot
someone. (Emphasis added).

Trial Transcript, Volume I, page 345, lines 4-19.

Although Pritchett could not authenticate the letter that he wished to introduce for the purpose of showing that Peterson and
Richardson were in the Manchester Gs, that information was fully developed and presented to the jury during the course of
this trial.

Pritchett’s final claim of error was premised on his belief that this Court erred in directing that the jury reconsider the ver-
dict on a charge that it had already rendered. In essence, Pritchett is making a claim that by instructing the jury to resume it’s
deliberations after it had reached verdicts on certain charges, that his rights under the double jeopardy provisions of the United
States and Pennsylvania Constitutions had been violated. The Fifth Amendment of the United States Constitution, in prohibiting
reprosecution for the same offense provides as follows:

Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indict-
ment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service
in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for public use, without just
compensation.

Similarly, Article I, Section 10 of the Pennsylvania Constitution provides an individual with protection against double jeopardy and
that provision provides as follows:

Initiation of Criminal Proceedings; Twice in Jeopardy; Eminent Domain Section 10.
Except as hereinafter provided no person shall, for any indictable offense, be proceeded against criminally by
information, except in cases arising in the land or naval forces, or in the militia, when in actual service, in time of
war or public danger, or by leave of the court for oppression or misdemeanor in office. Each of the several courts
of common pleas may, with the approval of the Supreme Court, provide for the initiation of criminal proceedings
therein by information filed in the manner provided by law. No person shall, for the same offense, be twice put in
jeopardy of life or limb; nor shall private property be taken or applied to public use, without authority of law and
without just compensation being first made or secured.

The Pennsylvania Crimes Code has codified an individual’s double jeopardy rights in 18 Pa.C.S.A. §109.4

In Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969), the United States Supreme Court determined that
the Fifth Amendment guarantee against double jeopardy is enforceable against states through the Fourteenth Amendment. That
guarantee consists of three separate constitutional protections, the first of which it protects against is a second prosecution for
the same offense after an acquittal. Second, it protects against a second prosecution for the same offense after conviction and,
third, it protects against multiple punishments for the same offense. In Commonwealth v. Zoller, 507 Pa. 344, 490 A.2d 394,. 396
(1985), the Supreme Court noted:

Double jeopardy has three separate and distinct objectives: protection of integrity of final judgment; prohibition
against multiple prosecutions even where no final determination of guilt has been made; and proscription against
multiple punishment for same offense.

Pritchett maintains that the jury empanelled in this case had reached a verdict on the charge of criminal homicide and found
him not guilty of that charge but found him guilty of criminal conspiracy to commit criminal homicide, when this Court instructed
the jury to resume its deliberations with respect to the charge of criminal homicide that it was violation his rights under the
double jeopardy provision of both the United States and Pennsylvania Constitutions. The problem with Pritchett’s contention is that
the jury had not rendered a verdict of not guilty on the charge of criminal homicide but, rather, the jury had filled out the verdict
slip indicating that he had found Pritchett not guilty of murder in the first degree, guilty of criminal conspiracy to commit crimi-
nal homicide and guilty of possession of an offensive weapon. This verdict slip was shown to this Court and in light of the fact that
the jury had been reinstructed on several occasions on the questions of criminal homicide, criminal conspiracy and accomplice
liability, this Court polled the jury to make a determination as to whether or not they had agreed that Pritchett was guilty of the
crime of criminal conspiracy to commit criminal homicide. Each and every one of the jurors indicated that that was their verdict.
In light of the statements made by these jurors, this Court sent the jury back to complete the verdict slip. At the point in time that
the jury was sent back, no verdicts had ever been recorded.

Since the jury’s verdict had not been recorded, it was subject to alteration or amendment of any mistakes. The Pennsylvania
Supreme Court in Commonwealth v. Brightwell, 492 Pa. 424, 424 A.2d 1263 (1981), has held that an unrecorded jury verdict,
though announced, is of no force and is alterable and amendable. That Court relied on its decision in Commonwealth v. Dzvonick,
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450 Pa. 98, 297 A.2d 912 (1972), where the Court decided that were acceptable methods for molding the verdict before it is recorded.
If the verdict is defective in form only, then the Court may correct it in open Court; however, if the error is substantive of the
judgment, the Court may send the jury back for further deliberations. In Pritchett’s case this Court was presented with an
obvious contradiction in that the jury found that Pritchett was guilty of criminal conspiracy to commit criminal homicide but not
guilty of criminal homicide. The jury was then asked whether or not it had found Pritchett guilty of criminal conspiracy to commit
criminal homicide and each and every one of the jurors agreed that it had. The jury was sent back solely for the purpose of
correcting that error on the verdict slip since it had indicated that it had found Pritchett guilty of criminal conspiracy to commit
criminal homicide.

Cashman, J.

Dated: September 6, 2011

1 Two separate criminal complaints were filed against both Peterson and Pritchett, the first complaint charging each one with the
crimes of criminal homicide, criminal conspiracy and possession of an offense weapon as they related to the death of Terrance
Monroe. The second complaint charges the remaining crimes as they pertain to the victim, Maurice Johnson.
2 18 Pa.C.S.A. §2502.
3 18 Pa.C.S.A. §2502(d).
4 § 109. When prosecution barred by former prosecution for the same offense
When a prosecution is for a violation of the same provision of the statutes and is based upon the same facts as a former prosecu-
tion, it is barred by such former prosecution under the following circumstances:

(1) The former prosecution resulted in an acquittal. There is an acquittal if the prosecution resulted in a finding of not
guilty by the trier of fact or in a determination that there was insufficient evidence to warrant a conviction. A finding
of guilty of a lesser included offense is an acquittal of the greater inclusive offense, although the conviction is subse-
quently set aside.

(2) The former prosecution was terminated, after the indictment had been found, by a final order or judgment for the
defendant, which has not been set aside, reversed, or vacated and which necessarily required a determination incon-
sistent with a fact or a legal proposition that must be established for conviction of the offense.

(3) The former prosecution resulted in a conviction. There is a conviction if the prosecution resulted in a judgment of
conviction which has not been reversed or vacated, a verdict of guilty which has not been set aside and which is capable
of supporting a judgment, or a plea of guilty accepted by the court. In the latter two cases failure to enter judgment
must be for a reason other than a motion of the defendant.

(4) The former prosecution was improperly terminated after the first witness was sworn but before a verdict, or after
a plea of guilty was accepted by the court.

Commonwealth of Pennsylvania v.
Cecil Grow

Criminal Appeal—Probation Violation—Adding Sexual Offender Conditions to a Theft Charge After a Revocation

No. CC 200601213. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—October 31, 2011.

OPINION
The appellant, Cecil Grow, (hereinafter referred to as “Grow”), entered a plea of guilty to the charge of theft of services on

November 14, 2006, at which time he was sentenced to a period of probation and originally was ordered to pay restitution in the
amount of $5,603.00. Grow did not file post-sentencing motions nor did he file a direct appeal to the Superior Court; however, on
October 4, 2007, he filed a pro se petition for post-conviction relief and counsel was appointed for him on October 16, 2007.
Following a hearing on May 13, 2008, his petition for post-conviction relief was denied; however, the amount of restitution that was
ordered to be paid by Grow was reduced to the sum of $4,953.11. Grow filed an appeal to the Superior Court in which he claimed
that the amount of restitution was in error. On July 13, 2009, the Superior Court in a Memorandum Opinion directed that the
amount of restitution be corrected to reflect that Grow owed the sum of $3,703.98. Grow filed a request for allowance to take an
appeal to the Supreme Court, which request was denied on December 21, 2009.

Since Grow’s period of probation was seven years, the Allegheny County Probation Department requested that the
Pennsylvania Board of Probation and Parole, (hereinafter referred to as “Board”), supervise Grow during his period of proba-
tion. On August 31, 2010, a Special Conditions form was submitted to this Court requesting that certain sexual offenders condi-
tions be added to Grow’s probationary period that the Board was supervising. On December 6, 2010, a hearing was held on the
request made by the Board and following that hearing and review of Grow’s record, this Court added the sexual offenders
conditions as a part of his new period of probation of seven years. It is the addition of these new conditions that prompted Grow’s
current appeal. In reviewing the concise statement of matters complained of on appeal, despite the numerous allegations of
error by this Court, they all are predicated upon this Court’s addition of the sexual offenders conditions to his period of
probation.

Section 9754 of the Sentencing Code provides for the ability of a Court to impose a sentence of probation upon a convicted
offender. That Section provides as follows:

9754. Order of probation
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(a) General rule.—In imposing an order of probation the court shall specify at the time of sentencing the length of any
term during which the defendant is to be supervised, which term may not exceed the maximum term for which the
defendant could be confined, and the authority that shall conduct the supervision.

(b) Conditions generally.—The court shall attach such of the reasonable conditions authorized by subsection (c) of this
section as it deems necessary to insure or assist the defendant in leading a law-abiding life.

(c) Specific conditions.—The court may as a condition of its order require the defendant:

(1) To meet his family responsibilities.

(2) To devote himself to a specific occupation or employment.

(2.1) To participate in a public or nonprofit community service program unless the defendant was convicted of
murder, rape, aggravated assault, arson, theft by extortion, terroristic threats, robbery or kidnapping.

(3) To undergo available medical or psychiatric treatment and to enter and remain in a specified institution, when
required for that purpose.

(4) To pursue a prescribed secular course of study or vocational training.

(5) To attend or reside in a facility established for the instruction, recreation, or residence of persons on probation.

(6) To refrain from frequenting unlawful or disreputable places or consorting with disreputable persons.

(7) To have in his possession no firearm or other dangerous weapon unless granted written permission.

(8) To make restitution of the fruits of his crime or to make reparations, in an amount he can afford to pay, for the loss
or damage caused thereby.

(9) To remain within the jurisdiction of the court and to notify the court or the probation officer of any change in his
address or his employment.

(10) To report as directed to the court or the probation officer and to permit the probation officer to visit his home.

(11) To pay such fine as has been imposed.

(12) To participate in drug or alcohol treatment programs.

(13) To satisfy any other conditions reasonably related to the rehabilitation of the defendant and not unduly restric-
tive of his liberty or incompatible with his freedom of conscience.

(14) To remain within the premises of his residence during the hours designated by the court.

(d) Sentence following violation of probation.—The sentence to be imposed in the event of the violation of a condition
shall not be fixed prior to a finding on the record that a violation has occurred.

The Court in imposing conditions to a period of probation has great latitude in selecting what those conditions might be. Cassidy
v. Montgomery County, 306 Pa. Super. 222, 452 A.2d 524 (1982). The conditions that are imposed must be constructive in nature
and directed at the rehabilitation of the defendant through behavioral modification. Commonwealth v. Basinger, 982 A.2d 121 (Pa.
Super. 2009).

When this Court originally imposed the period of probation on Grow, it only required him to pay the restitution that was
alleged at the time of the entry of his plea. This Court did not have a presentence report on Grow since he waived his right to
that report and requested that he be sentenced immediately upon the entry of his plea of guilty to the charge of theft of serv-
ices. As previously mentioned because a seven-year period was imposed to allow Grow the time to pay the ordered restitution,
the Board was requested to supervise Grow during that period. Unbeknownst to this Court, the Board was already supervising
Grow since he had been reparoled from SCI Fayette on October 7, 2007, where he was serving a seven year, nine month to
fifteen year, six month sentence for the crimes of rape, indecent assault and corruption of the morals of a minor. During the
course of the hearing that this Court scheduled in December of 2010, it became aware that the victims of these crimes were
members of Grow’s family. At that hearing, several agents from the Board and a representative from Mercy Behavioral testi-
fied that Grow had violated his period of parole since he had not completed the Sexual Offender’s Program at Mercy
Behavioral and that he had been discharged from that program for being deceptive during a polygraph interview. In particu-
lar, Grow refused to answer certain questions as to whether or not he was involved in a relationship with a female during his
course of treatment. The polygraph examination revealed that the answers that he was giving when these questions were posed
were deceptive and the representative from Mercy Behavioral terminated him from that program. Grow testified that the
reason that he was deceptive is that he did not want people from either Mercy Behavioral or the parole agents to interfere with
his relationship. It was explained by the representative from Mercy Behavioral that the reason that these questions were asked
was to ascertain whether or not the person with whom Grow was having a relationship had any minor children since they wanted
to protect those children from Grow.

This claim that Grow was being deceptive with not only his parole agent but, also, the representative of Mercy Behavioral, also
reflected his pattern of deceit with this Court. As previously mentioned Grow did not file any post-sentencing motions or a direct
appeal yet he filed a petition for post-conviction relief in which he maintained that he told his trial counsel to file a petition for
modification and/or to file an appeal while she denied that he ever made such a request. At the time of the December 6, 2010 hear-
ing, Grow denied that he had ever requested that a petition for post-conviction relief be filed and yet, when confronted with the
fact that his signature was on the original pro se petition form, he could not explain why he denied that he had ever filed one or
asked to have that petition pursued.

In addition to the testimony that was presented at the time of the hearing, this Court had the benefit of a review of Grow’s
file and it appeared that although the restitution had been originally ordered on November 14, 2006, as of the date of his hear-
ing four years later, he had made one, twenty dollar payment, despite the fact that for most of this period of time he had been
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employed. Based upon all of these factors, this Court made the determination that now that it was aware of Grow’s criminal
background and the fact that the victims of his sexual assaults were his own children, for which the Board was already super-
vising him, that it would be in his best interests to have these additional conditions added to his new term of probation. The
purpose of adding those was an attempt to rehabilitate Grow through the behavioral modification changes as envisioned under
the Sentencing Code.

Cashman, J.
Dated: October 31, 2011

Commonwealth of Pennsylvania v.
Christopher Lowry

Criminal Appeal—Sufficiency—Causing an Accident—Introduction of Photos

No. CC 201007177. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 5, 2011.

OPINION
On January 24, 2011, a jury of his peers convicted Appellant, Christopher Lowry, of one Count of Accidents Involving Death or

Personal Injury. Appellant filed a timely Notice of Appeal on May 4, 2011. Appellant then filed a Statement of Errors Complained
of on Appeal on August 3, 2011.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises several issues on appeal. First, Appellant asserts that the evidence was insufficient to establish that he was

involved in a motor vehicle accident, or that he knew or should have known that he was involved a motor vehicle accident.
(Statement of Errors to be Raised on Appeal, p. 1) Next, Appellant asserts that the Court erred in denying Appellant’s Motion for
a View by Jury. Ibid. Lastly, Appellant alleges that the Court erred in admitting photographs of an allegedly inflammatory and highly
prejudicial nature. Ibid.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. Ernest Stevens testified that he was at a gas station on Route 51 in

Jefferson Borough on October 1, 2009 when he observed a white male in a red vehicle pull out of the gas station towards
Route 51 and make a left turn across two lanes onto the highway. (Tr. 31) Appellant stipulated that he was the driver of the
red vehicle. (Tr. 32) Stevens testified that Appellant crossed the path of oncoming traffic and that Stevens was surprised that
Appellant did not hit either of the two oncoming cars. (Tr. 41) Stevens noted that Appellant’s tires spun and smoke came out
of the front tires when Appellant accelerated out of the gas station onto the highway. (Tr. 41-42) Stevens indicated that the
wheels of both oncoming cars “locked up,” and one of them, an SUV, fishtailed, went sideways and spun out of control, strik-
ing a car traveling in the opposite direction. (Tr. 42) Stevens said debris flew everywhere and the collision was very loud.
(Tr. 42-43) 

Joseph Wanielista was the driver of one of the vehicles in the two lanes of traffic crossed by Appellant when executing his left
turn. (Tr. 66) He testified that Appellant pulled out in front of his car and the SUV in the other lane, and did not give him much
room to stop. Ibid. Wanielista immediately hit his brakes and managed to both avoid getting hit and maintain control of his
vehicle. Ibid.

Kevin Poindexter, the driver of the SUV, was not so fortunate. He testified that when Appellant pulled out of the gas station in
front of him, Poindexter slowed down and turned his wheel to the left to avoid going over a curb and into the gas station. (Tr 84-
85) This action caused his wheels to lock and his car to slide across two lanes and strike a car traveling in the opposite direction
of Route 51. (Tr. 85)

Dr. Todd Luckasevic testified that the individual struck by Poindexter’s SUV, Bradley Child, died as a result of the injuries he
sustained in the motor vehicle accident. (Tr. 165)

DISCUSSION
Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the
evidence is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime
beyond a reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992).

Appellant alleges that the evidence was insufficient to establish that he was involved in a motor vehicle accident, and that he knew
or should have known that he was involved in a motor vehicle accident. This case is factually similar to People v. Bammes, (1968,
3rd Dist) 265 Cal App 2d 626, 71 Cal Rptr 415. In Bammes, a defendant motorist made a left-hand turn at a highway intersection
in front of a station wagon, causing it to take evasive action and collide with an oncoming logging truck with sufficient force to kill
five occupants of the station wagon. The court noted that, assuming normal perception on the defendant’s part, which the jury was
entitled to do, the suddenness of the accident and the violence of the collision, coupled with the defendant’s proximity to the point
of impact, and the striking of her car by debris from the collision, would have notified her that she had been in an accident result-
ing in injury or damage. People v. Bammes, (1968, 3rd Dist) 265 Cal App 2d 626, 71 Cal Rptr 415; 26 A.L.R. 5th 1.

While the Bammes case is non-precidential, this Court cites to the analogous facts and adopts the Bammes court’s logic.
Appellant peeled out of a gas station and cut off two cars while making a left turn onto a busy highway. A loud crash followed with
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debris flying everywhere. Under the facts presented at trial, it was reasonable for the jury to conclude that Appellant, a person of
assumed normal perception, knew or should have known that he had caused or been involved in an accident. 

Appellant’s next issue regarding the Motion for a View by Jury is also without merit. The right to a view is not absolute, but
rests within the discretion of the court. Pa.R.Crim.Pro. 219. In the exercise of this discretion, the court may consider the potential
benefit of the view by the jury to its deliberations, as weighed against the difficulty and expense of arranging for such a view.
Higgins v. Jones, 11 A.2d 158 (Pa. 1940). The court may also consider other evidence available to the jury. Ibid.

Appellant videotaped the area of the accident scene. Numerous photographs were taken, introduced and displayed to the jury.
With the aid of the photographs, witnesses consistently described the area as well as the events which transpired. The accident
was not particularly complicated nor was it an unusual scenario. The jury did not need to travel to the scene of the crime to prop-
erly understand what happened. Simply put, the benefit of taking to the jury to the scene was minimal, and the time and expense
of such a view by jury could not be justified.

Lastly, Appellant asserts that the Court erred in admitting photographs of an allegedly inflammatory and prejudicial nature. A
two-part test has been established to determine the admissibility of photographs of this nature. First, the court must determine
whether the photograph is inflammatory. If not, the photograph may be admitted so long as it is relevant. If the photograph is
inflammatory, the court must determine if the photograph is of such essential evidentiary value that the need clearly outweighs the
likelihood of inflaming the passions of the jurors. Commonwealth v. Rush, 646 A.2d 557, 560 (Pa. 1994) (Photographs of the victims
body were admissible despite testimony of the medical examiner.)

This Court reviewed all proffered photographs and selected a limited number representative of the various injuries suffered
by the victim. The photographs were taken while the victim was hospitalized and receiving treatment. They are by nature not
pleasant but also not unduly graphic. They portray the victim while he was alive and after he had been treated. This Court did
not deem them to be inflammatory, but in any event, the evidentiary value outweighed any potential inflammatory effect upon the
jury. “Even where the body’s condition can be described through testimony from a medical examiner, such testimony does not
obviate the admissibility of photographs.” Commonwealth v. Jacobs, 639 A.2d 786, 789 (Pa. 1994). This Court did not err in
admitting the three photographs to which Appellant objects.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Greg Herring

Criminal Appeal—Indemnity—Primary Liability—Secondary Liability

No. CC 200510184. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—October 11, 2011.

OPINION
On April 5, 2006, a hearing on the Omnibus Pre-Trial Motion was held, and after testimony and argument, suppression was

denied by the Trial Court. On April 26, 2006, following a jury trial, the Defendant, Greg Herring, was convicted at CC. No.
200510184 of Criminal Homicide (murder in the second degree), Robbery, and Criminal Conspiracy. On July 14, 2006, the
Defendant was sentenced to the mandatory term of life imprisonment without parole at the conviction for second-degree murder,
and a concurrent term of life imprisonment was sentenced at the conspiracy charge; there was no further penalty at the robbery
conviction. Defendant then filed a Notice of Appeal to the Pennsylvania Superior Court. The Superior Court issued a Memorandum
Opinion affirming the trial court judgment of sentence on October 1, 2007. On September 8, 2008, the Defendant filed a pro se
Petition for Post-Conviction Relief.

Pursuant to Pa.R.A.P. 1925, the Concise Statement of Matters Complained of an Appeal was filed on the Defendant’s behalf from
which the following is taken verbatim:

1. Did the trial court err when it dismissed Defendant’s Petition without an evidentiary hearing on the Defendant’s
claim of after discovered evidence, namely potentially credible evidence provided by an after discovered witness,
Francis Laffey, that a Timothy Bottoms was involved in the shooting death of Mr. Anderson, where the claim was not
patently frivolous, is supported by evidence of record, and where a genuine issue of material fact exists which, if
proven, would entitle Defendant to relief?

2. Did the trial court err when it dismissed Defendant’s Petition without an evidentiary hearing on the Defendant’s
claim that trial counsel was ineffective for failing to cross examine Detective Smith regarding the inconsistencies in
the dates and victim’s name discussed by Ricky Hicks’ taped statement, since the dates testified to by Detective
Smith are inconsistent with those provided by Picky Hicks in his taped statement, and Ricky Hicks’ statement was
a crucial piece of evidence that resulted in Defendant’s conviction, where the claim was not patently frivolous, is
supported by evidence of record, and where a genuine issue of material fact exists which, if proven, would entitle
Defendant to relief?

The facts can be summarized as follows:
On October 9, 2003, three individuals with dark hooded sweatshirts entered a small convenience store that the victim, William

Anderson, operated as a business. Shortly after the three individuals entered the store, three gun shots were heard coming from
the store, immediately followed by the same hooded individuals fleeing from the store. William Anderson was found in the store
lying face down, with an apparent gunshot wound to the back. A .9mm Taurus handgun was found under Anderson’s body, with
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a .9mm casing stuck in its chamber. Anderson was transported to a hospital where he was pronounced dead from gunshot wounds
to the trunk. The bullets recovered from Anderson’s body were .22 caliber, and a gunshot residue test was done on Anderson’s
left palm.

Around the time of the shooting, a witness, Darnell Clark, who is a cousin of Anderson’s son, was in the area. Mr. Clark testi-
fied that around the time of receiving a call from his cousin regarding the shooting, he observed Greg Herring, the Defendant,
walking and loitering the neighborhood. Mr. Clark relayed this information to the police at the scene, who had Mr. Clark show them
the path that the Defendant had been walking and loitering. While tracing the Defendant’s path, various items of clothing were
found in bushes in the area where the Defendant had been seen and retrieved by the police.

Within a few blocks of the shooting, police recovered a black XXX Large zippered hoodie, which contained a black and blue
reversible neoprene mask and a black baseball cap, along with a XX Large gray nylon jacket, which contained a blue 22 channel
two-way radio, tuned to channel 22. Cuttings from the sweatshirt, mask and baseball cap were submitted for DNA testing. A DNA
expert testified that all three sample cuttings had DNA from the Defendant.

Darnell Clark was then taken a short distance from the shooting location to where the Defendant and Victor Starr were being
detained by the police. Mr. Clark identified the Defendant was the individual he had seen earlier. The Defendant was transported
to police headquarters where an atomic absorption kit was used to swab the Defendant’s hands and palms to test for the presence
of gunshot residue. The test revealed substances found on the back of the Defendant’s left hand were at sufficient levels to be
consistent with gunshot residue.

The Commonwealth also introduced evidence that approximately one month prior to the homicide, September 9, 2003, the
Defendant had been involved in a shooting that took place at a gas station, which was approximately two blocks from the con-
venience store. The police were called to the shooting and recovered both .22 caliber and .40 caliber shell casings from the
scene. The Defendant in that instance was a passenger in a vehicle driven by Victor Starr, and the two fled the gas station.
After a short pursuit, both were apprehended, at which point police recovered a clip containing eight .22 caliber rounds on Mr.
Starr. The bullets in the clip from the gas station shooting and the bullets recovered from the victim’s body were fired from
the same firearm.

The final piece of evidence the Commonwealth introduced was a statement made by the Defendant to Richard Peterson. The
Defendant after the convenience store robbery and homicide, ran into Mr. Peterson’s apartment, appeared out of breath and
sweaty, and stated that Victor Starr had just “killed the old head down at the candy store because he would not ‘give it up’.” The
term “old head” is synonymous with “old timer.”

Defendant contends that the Trial Court erred in dismissing the testimony of an after discovered witness, Francis Laffey,
because the evidence was not patently frivolous and presented a genuine issue of material fact. Moreover, the Defendant contends
that the Trial Court erred in dismissing his claim of ineffective counsel, in regards to the counsel’s failure to cross-examine
Detective Smith regarding inconsistencies in the dates and victim’s name discussed on a taped statement.

Defendant first contends in his claim that he is entitled to an evidentiary hearing based on the after discovered evidence
provided by Francis Laffey concerning the victim’s death. Pursuant to Pennsylvania case law, after discovered evidence can be the
basis for a new trial only if it (1) has been discovered after the trial and could not have been obtained at or prior to the conclusion
of the trial by the exercise of reasonable diligence; (2) is not merely corroborative or cumulative; (3) will not be used solely to
impeach the credibility of a witness; and (4) is of such nature and character that a different verdict will likely result if a new trial
is granted. Commonwealth v. Pagan, 597 Pa. 69, 106, 950 A.2d 270, 292 (2008). The test is conjunctive; the defendant must show
by a preponderance of the evidence that each of these factors has been met in order for a new trial to be warranted. Commonwealth
v. Rivera, 939 A.2d 355, 359 (Pa.Super.2007), appeal denied, 598 Pa. 774, 958 A.2d 1047 (2008).

While the Defendant has satisfied the first three requirements of the after discovered evidence test, the analysis of whether a
new trial turns of the fourth requirement, in that the evidence must be of such a nature and character that it would likely, by a
preponderance of evidence, to compel a different verdict. Furthermore, new evidence to support a defendant’s claim of innocence
is less likely to be deemed cumulative if the conviction is based largely on circumstantial evidence. Commonwealth v. McCracken,
540 Pa. 541, 549–50, 659 A.2d 541, 545 (1995). Here, Laffey’s testimony concerns only an alleged encounter involving a man who
he claimed to have seen leaving the convenience store on the day of the shooting. Even if a jury were to find Laffey’s testimony to
be credible, it would not be likely to overturn the ample pieces of circumstantial evidence presented by the Commonwealth
supporting the conviction. Such evidence includes a ski mask, nylon jacket, and baseball cap all found near the scene of the crime
that match the Defendant’s DNA, the testimony of Darnell Clark whom identified the Defendant as being one of the three individ-
uals who fled the convenience store, the gunshot residue found of the Defendant’s left hand, and the .22 caliber bullets found in
the victim’s body that were discharged from the same firearm as the one that fired the .22 caliber bullets recovered from the scene
of a shootout a moth earlier, in which Victor Starr and the Defendant were involved.

This abundant amount of circumstantial evidence was the entire basis of the Commonwealth’s argument, and was the support
for the conviction of second degree murder. Laffey’s testimony does not refute nor discredit any of this circumstantial evidence,
and therefore would be less likely than not to compel a different verdict.

Defendant’s second claim purports that the trial counsel was ineffective for failing to thoroughly cross-examine Detective Smith
on inconsistencies between a taped statement taken from Ricky Hicks and the supplemental report after the interview had con-
cluded. In cases involving the issue of ineffectiveness of counsel, the Defendant must show, by a preponderance of the evidence,
ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-determining process
that no reliable adjudication of guilt or innocence could have taken place. This requires the petitioner to show: (1) that the claim
is of arguable merit; (2) that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the
errors and omissions of counsel, there is a reasonable probability that the outcome of the proceedings would have been different.
Commonwealth v. Chambers, 570 Pa. 3, 807 A.2d 872 (2002). The burden needed to be met to prove an ineffective counsel is
deservedly high, as counsel is always presumed effective. If any of the three prongs of the ineffectiveness of counsel test are not
met by the Defendant, an evidentiary hearing is not necessary. Commonwealth v. Drass, 718 A.2d 816 (Pa. Super. 1998). Here, the
Defendant’s claim fails all three parts of the test presented in Chambers, but most notably the third prong. As previously men-
tioned, the Commonwealth’s argument and support of conviction were both based on the numerous pieces of circumstantial
evidence. The Defendant has done nothing in his petition, nor anywhere else, to present the cross-examination of his counsel
would dispel any of this evidence, nor that there exists a reasonable probability that the outcome of the trial would in any way
become different.
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Based on the foregoing, Defendant’s issues raised as matters complained of on appeal are deemed without merit.

BY THE COURT
/s/Zottola, J.

Commonwealth of Pennsylvania v.
John Paul Fresca

Criminal Appeal—Sufficiency—Criminal Trespass

No. CR 2010-12664. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazarra, J.—October 14, 2011.

OPINION
This is an appeal following a non-jury trial, conducted on April 6, 2011, on the charge of Criminal Trespass under 18 Pa.C.S.A.

§3503(a)(1)(i). The Defendant was found guilty and was sentenced to 24 months probation, with credit for time served. The
Defendant appeals this court’s verdict and sentence, alleging that this court did not have sufficient evidence to convict the
Defendant of Criminal Trespass.

FACTUAL AND PROCEDURAL BACKGROUND
On August 5, 2010, at approximately 3:34 p.m., Officer David Enyon of the City of Pittsburgh Police Department responded to

a burglary call at 1518 Berkshire Avenue. (T.R. 7-8). When Officer Enyon arrived at the scene, neither the victim, Matthew
Whitney, nor the Defendant were present. Both the Victim and the Defendant independently arrived at the scene a short time later.
(T.R. 9).

Both the Defendant and Mr. Whitney testified that they had made an agreement for the sale of turntables and DJ equipment a
few days before the burglary call.1 (T.R. 17, 21, 32). At the time of the agreement, the Defendant received all of the DJ equipment,
with the exception of the turntables. (T.R. 21, 32). The stories of the Victim and the Defendant diverge at this point. The Defendant
testified that, on August 5, 2010, the day of the burglary call, the Defendant went to Mr. Whitney’s apartment to pick up the turn-
tables. (T.R. 32). He knocked on Mr. Whitney’s door, received no answer and let himself into the apartment through an unlocked
front door.2 (T.R. 32). The Defendant took the turntables, helped himself to a glass of Kool Aid, and wrote a note to Mr. Whitney
before leaving the apartment. (T.R. 33). It should be noted that the responding police officer, David Enyon, of the City of Pittsburgh
Police did not find a note in the Victim’s home from the Defendant. (T.R. 14). This would have been corroborated by the testimony
of Officer Watenpool, which was stipulated as being identical to Officer Enyon’s testimony. (T.R. 25).

According to the victim, Mr. Whitney, his girlfriend called him to report that the Defendant was calling her. (T.R. 15, 22). When
Mr. Whitney called the Defendant to ask why the Defendant was calling Mr. Whitney’s girlfriend, the Defendant informed Mr.
Whitney that he was at Mr. Whitney’s home picking up the turntables. (T.R. 16, 22). Mr. Whitney called the police after hanging up
with the Defendant. (T.R. 16). Mr. Whitney was very clear in his testimony that he had no knowledge that the Defendant was going
to be at his house that day (T.R. 17), that he never gave the Defendant permission to be in his house on that date (T.R. 19), and that
his door was not unlocked (T.R. 19, 22).

The Defendant returned to 1518 Berkshire with the turntables in the trunk of a car belonging to Julie Matassa, who had driven
him to Mr. Whitney’s home. (T.R. 11, 34).

DISCUSSION
The Defendant sets forth one (1) allegation of error in his Statement of Matters Complained of on Appeal, namely, that this court

lacked sufficient evidence to find him guilty of criminal trespass. The Defendant asserts that the Commonwealth did not prove
beyond a reasonable doubt the elements of criminal trespass. He further asserts that the Defendant believed that he would have
been allowed to enter the home of the Victim in this case.

The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
evidence, the appellate court must determine whether the evidence admitted at trial and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com.v. Jones, 954 A.2d 1194 (Pa. Super. 2008). An appellate court’s standard of review of a non-
jury trial is to determine whether the findings of the trial court are supported by competent evidence and whether the trial court
committed error in the application of law. Com. v. Decker, 698 A.2d 99, 100 (Pa. Super. 1997).

In reviewing the testimony adduced at trial, an appellate court may not re-weigh the evidence and substitute its judgment for
that of the fact-finder. Id. The weight of the evidence is exclusively for the finder-of-fact, who is free to believe all, part or none of
the evidence and to determine the credibility of the witnesses. When evidence conflicts, it is the sole province of the fact-finder to
determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appel-
late court cannot substitute its judgment for that of the finder-of-fact and may only reverse the lower court’s verdict if it is so
contrary to the evidence as to shock one’s sense of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of
doubt is for the fact-finder unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be
drawn from the combined circumstances. Com. v. Perez, 931 A.2d 703 (Pa. Super. 2007).

In the instant case, the Defendant was charged with one (1) count of Criminal Trespass, pursuant to 18 Pa. C.S.A.
§3503(a)(1)(i). Under this section, a person commits an offense if, knowing that he is not licensed or privileged to do so, he enters,
gains entry by subterfuge or surreptitiously remains in any building or occupied structure or separately secured or occupied
portion thereof. Under Section 3503, the Commonwealth must establish the knowledge that the actor lacked a license or privilege
to enter the building in question. However, the Commonwealth does not need to demonstrate that the actor entered the building
with any specific criminal intent. See Com. v. Goldsborough, 426 A.2d 126 (Pa. Super. 1981). Additionally, under subsection (c)(3)
of the statute, it is a defense to prosecution that the actor reasonably believed that the owner of the premises would have licensed
him to enter or remain.
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The evidence presented at trial was clearly sufficient to support a conviction on the charge of criminal trespass. During
the trial, and while under oath, and on at least two occasions, the Defendant himself admitted that entering the Defendant’s
apartment was “the wrong choice” (T.R. 35), “the wrong thing to do” (T.R. 36), and not a “good idea” (T.R. 36). The Defendant
further admitted in his sworn testimony that he did not have permission to be in the victim’s apartment. (T.R. 36, 37). This
confirms the Victim’s statement that the Defendant did not have permission to be in his home. (T.R. 19). Both the Defendant
and the Victim also testified that the Defendant had entered the Victim’s home. (T.R. 16, 22, 32). Clearly, the evidence pre-
sented through the testimony of the Victim, Matthew Whitney, and the Defendant himself establishes the elements of the
offense of criminal trespass.

The trier-of-fact is free to disbelieve a defendant’s §3503(c)(3) affirmative defense that he reasonably believed that he
would be granted a right to be on the property in question. Com. v. Namack, 663 A.2d 191 (Pa. Super. 1995). The Defendant’s
own testimony led to this court’s determination that he was aware and had knowledge that he was not permitted in the Victim’s
home. He reiterated his lack of permission to be in the home on several occasions, including the following exchange on cross-
examination.

Q: Mr. Fresca, you said you entered but you knew it wasn’t a good idea?

A: Yes, sir.

Q: So it wasn’t a good idea, because you didn’t have permission to be there?

A: No, I didn’t.

(T.R. 136).

The Defendant’s protestations after conviction do not change this court’s finding that the Defendant was well-aware that he had
no permission to be in the Victim’s home. This court did not believe the Defendant’s one (1) assertion made during cross-exami-
nation that he did not believe that the Victim “would have a problem” with him grabbing the turntables and leaving a note. (T.R.
37). Given that there was no note found at the scene, this court did not find the Defendant to be credible on the point the Victim
would have authorized his entry. (T.R. 14, 25).

The evidence set forth at trial established that the Defendant, knowing that he was not licensed or privileged to do so, entered
Mr. Whitney’s home for the purpose of taking stereo equipment on August 5, 2010. Although the Defendant may have had an agree-
ment to purchase the stereo equipment from Mr. Whitney, there was no agreement as to when it would be picked up. Mr. Whitney
was unaware that the Defendant was coming to his home to pick up the turntables and did not give him permission to do so. The
Defendant himself, on several occasions during his testimony, acknowledged that he should not have enterd the Victim’s home and
did not have permission to do so.

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court of Criminal Trespass should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 14, 2011

1 There was conflicting testimony about the sales price and about whether the Defendant gave Mr. Whitney a down-payment on the
equipment. (T.R. 21, 32).
2 Mr. Whitney testified that he was certain that his door was locked at the time. (T.R. 19, 23).

Commonwealth of Pennsylvania v.
Rashad Briscoe

Criminal Appeal—Evidence—Waiver—Redaction of Co-defendant’s Statement

No. CC 200815221. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 24, 2011.

OPINION
PROCEDURAL HISTORY

Rashad Briscoe, Appellant, was charged by Criminal Information (200815221) with Criminal Homicide1, Robbery2, Criminal
Conspiracy3, and Carrying A Firearm Without A License4.

Appellant proceeded to a jury trial with co-defendant Christopher Moore (CC 200815306) on August 31 – September 2, 2009. On
September 2, 2009 Appellant was found guilty of all charges including Second Degree Murder at the Criminal Homicide charge.5

On December 3, 2009 Appellant was sentenced to life without the possibility of parole on the charge of Second Degree Murder,
and consecutive periods of incarceration of seven (7) to fourteen (14) years on the Robbery charge, five (5) to ten (10) years on the
Conspiracy charge, and two (2) to four (4) years on the firearms charge. Thus the aggregate sentence was life plus fourteen (14)
to twenty-eight (28) years.

Appellant’s filed a post sentence motion which was denied. This appeal followed.

Matters Complained of on Appeal

Appellant raises the following issue on appeal:

I. The Trial Court allowed an ineffective redaction of the co-defendant’s statement to be admitted into evidence, which
caused prejudice against the Appellant.
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Facts
In the evening hours of July 6, 2006 Rashad Briscoe (Appellant), Christopher Moore, and Leron Beck were together in the Hill

District section of the City of Pittsburgh, Allegheny County. The three (3) men decided to rob somebody in order to obtain money
to buy drugs. They first stole a vehicle and then began to ride around looking for a victim. Eventually they drove to the
Lawrenceville section of the city where they observed Michael Vaughns (victim) standing at a bus stop on the corner of Butler and
44th streets. (T.T. 53-54, 64-65)6, See recorded statement of Rashad Briscoe and transcript (pages 3-8), Commonwealth trial exhibit
number 25, 26. The victim was with his brother, Eric Vaughns, and a friend, Price Riley. (T.T. 53, 64) They had attended a nearby
street fair, and the victim was waiting for a bus to return to his home. (T.T. 53-54) He was wearing a gold chain with a cross around
his neck. (T.T. 59)

Appellant and his accomplices drove slowly past the victim as he stood with his brother and friend. (T.T. 54, 65) They noticed
the gold chain the victim was wearing, and it was decided that he would be the target of the robbery. The vehicle traveled around
the corner onto 44th Street and then into a nearby alley where they parked. (T.T. 70) Appellant exited the vehicle armed with
co-defendant Moore’s 9-millimeter semi-automatic handgun and returned to Butler Street. (T.T. 98-99) Once there he put the gun
to the victim’s face and demanded victim’s chain. (T.T. 57-58, 68-69)

Appellant did not give the victim a chance to comply, rather he yanked the chain from the victim’s neck and shot him in the
right side of the face. (T.T. 41, 57-58, 68-69, 77) Appellant ran back to the waiting vehicle and they fled the area. (T.T. 70) Appellant,
Moore, and Beck returned to the Hill District where the chain was sold for $200, which in turn was used to buy beer, marijuana
and crack cocaine. See recorded statement of Rashad Briscoe and transcript (page 5), Commonwealth trial exhibit number 25, 26.

The victim was emergently transported and hospitalized, but died from the gunshot wound on July 17, 2006. (T.T. 51) The bullet
traveled through his face and into his neck where it fractured his cervical spine and neural arch. (T.T. 41) These injuries caused
oxygen deprivation to the brain, irreversible brain injury, and death. (T.T. 41, 43) 

The case went unsolved until mid-September 2008 when detectives from the homicide cold case squad noticed that, in review-
ing a crime lab report from a July 15, 2006 shooting which co-defendant Moore was involved in, reference was made that the
weapon used by Moore on July 15, 2006 matched the weapon used in the shooting of Michael Vaughns herein. (T.T. 123) As a result
of that information Moore was formally interviewed on September 25, 2008, and he provided a recorded statement in which he
implicated himself, Appellant Briscoe, and Leron Beck. Based on the information provided by Moore, Appellant was formally inter-
viewed on September 26, 2008 and he also provided a recorded statement in which he admitted to being the shooter in this matter.
Moore and Appellant were arrested and charged as noted hereinabove7.

Discussion
Appellant claims the Trial Court allowed an ineffective redaction of the co-defendant’s statement to be admitted into evidence,

which caused prejudice against Appellant. This claim has been waived. 
Pa.R.E. 103 (RULINGS ON EVIDENCE) provides that, “Error may not be predicated upon a ruling that admits evidence

unless… a timely objection, motion to strike or motion in limine appears of record, stating the specific ground of the objection…”
Pa.R.E. 103 (a), (a)1. Commonwealth v. Clair, 326 A.2d 272, 274 (Pa. 1974) (trial judge must be given the opportunity to rectify
errors at the time they are made.)

On September 25, 2008, co-defendant Moore was interviewed by City of Pittsburgh homicide detectives regarding the homicide
of Michael Vaughns. (T.T. 123, 126) That interview was recorded and resulted in Moore inculpating himself, as well as Appellant
and Leron Beck. Moore’s statement was redacted to omit any reference to Appellant, and it was introduced into evidence and
played for the jury during the testimony of Detective James R. Smith at the joint trial of Appellant and Moore. (T.T. 125-126, 130) 

Appellant did not lodge an objection at that time, nor did he avail himself of the opportunity to file a motion in limine prior to
trial to allow the Trial Court to address any alleged deficiencies in the redacted statement. (T.T. 130-131), Commonwealth v.
Foreman, 797 A.2d 1005, 1015-1016 (Pa. Super. 2002) (in the absence of an appropriate objection made when the evidence is prof-
fered at trial the issue is not preserved for appeal), Pa.R.Crim.P. 578 (Omnibus Pretrial Motion for Relief), Commonwealth v.
Bobin, 916 A.2d 1164, 1166 (Pa. Super. 2007) (a motion in limine is a procedure for obtaining a ruling on the admissibility of
evidence prior to or during trial, but before the evidence has been offered.) Thus this claim has been waived.8

Furthermore, Appellant cannot be heard to complain of error or prejudice in this matter, as his strategy was to use Moore’s
statement to corroborate his own account that the shooting was an accident. (T.T. 156, 170) Counsel for Appellant stated in his
closing argument,

“Now I want you to recall the recordings and the statements of both Christopher Moore and Mr. Briscoe. They were
very consistent with regard to the events that led up to the shooting and also with regard to the shooting itself and the fact
that Mr. Vaughn’s death was accidental, and it was unintentional. Both of the statements say that, and that was confirmed
by Detective Evans on the stand, if you recall.

Now even if the Commonwealth wanted to claim that Mr. Briscoe’s statement to police in 2008 was somehow self-
serving in him claiming it was an accident, they certainly couldn’t make that claim about the statement he made to his
co-defendant Moore back in 2006 before either of them were arrested or questioned about this matter at all.

(T.T. 170-171) 

Consequently Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 24, 2011
1 18 Pa.C.S. § 2502
2 18 Pa.C.S. § 3701
3 18 Pa.C.S. § 903
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4 18 Pa.C.S. § 6106
5 Co-defendant Moore was found guilty of Second-degree Murder, Robbery, and Criminal Conspiracy at the same time. 
6 “ T.T”. refers to Trial Transcript of August 31-September 2, 2009.
7 Leron Beck was never charged in this matter. (T.T. 127-128)
8 Even if the Appellate court was to consider Appellant’s claim on its merits, the claim fails as the redacted statement itself and
the Trial Court’s limiting instruction to the jury comported with well established Pennsylvania law. See recorded statement of
Christopher Moore and transcript, Commonwealth trial exhibit 29, 30, (T.T. 130, 138), Commonwealth v. Johnson, 378 A.2d 859,
860-861 (redaction appropriate if a confession can be edited so that it retains its narrative integrity and yet in no way refers to
other defendant). See also: Commonwealth v. Wharton, 607 A.2d 710, 712 (Pa. 1992); Commonwealth v. Whitaker, 878 A.2d 914,
919-920 (Pa. Super. 2005)
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Commonwealth of Pennsylvania v.
Michael Nixon

Criminal Appeal—DUI—Suppression—Sufficiency—Calibration of Equipment—Confrontation

No. CC 200515919. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 9, 2011.

OPINION
PROCEDURAL HISTORY

On July 10, 2005, Appellant was charged with one count each of: Driving Under the Influence of Alcohol or Controlled
Substance, 75 Pa.C.S.A. §3802(a)(1); Driving Under the Influence of Alcohol or Controlled Substance (.10% to less than .16%), 75
Pa.C.S.A. §3802(b); and summary offenses of violating a General Lighting Requirement (inoperable plate light), 75 Pa.C.S.A.
§4303(b); and Turning Movements and Required Signals (failure to activate turn signal), 75 Pa.C.S.A. §3334(a). Appellant filed a
Motion to Suppress which, after a series of hearings, was denied by the Court on September 29, 2008. On that same date the Court
denied a motion for a jury trial. On January 12, 2009, Appellant proceeded to a non-jury trial where the Court found Appellant
guilty on all four (4) counts. Appellant was sentenced at the first count of the criminal information to a period of five (5) days inter-
mediate punishment as well as six (6) months probation, and a fine of $500.00 and the costs of prosecution. No further penalty was
assessed at the second count. At the summary counts, Appellant was ordered to pay the state mandated fine of $25 each. This timely
appeal followed.

STATEMENT OF ERRORS ON APPEAL
The Appellant alleges the following errors on Appeal:

1. The Trial Court erred as a matter of law in finding that Sgt. Wasniewski had the requisite reasonable suspicion to stop
defendant’s vehicle and also had the requisite probable cause to arrest the defendant for driving under the influence of
alcohol or unsafe driving.

2. The Trial Court erred as a matter of law in permitting the breath test results of defendant reported by the RBT IV Alco-
Sensor to be introduced into evidence by Sgt. Wasniewski when a stipulation of fact indicated the device was certified and
calibrated at temperatures ranging from 20 centigrade to 27 centigrade, when the simulator solution is required to be
tested at 34 centigrade plus or minus .2 centigrade. The Commonwealth also failed to introduce one of the required
certificates of accuracy or calibration before introducing the test results.

3. The Trial Court erred as a matter of law in finding defendant guilty of violating Section 3802(b) when the
Commonwealth failed to call Jerry Richey. This issue was set forth in defendant’s Motion for Exclusion of Plaintiff ’s
Unconstitutional Use of Testimonial Documents in Violation of the Defendant’s Right of Confrontation (U.S. Constitution,
Sixth Amendment) which was filed April 23, 2009. Since the filing of that motion, the United States Supreme Court has
decided in favor of the defendant in a decision on June 25, 2009 in the case of Massachusetts v. Melendez-Diaz, which
supports the defendant’s right to confront crime lab witnesses against him.

4. The Trial Court erred as a matter of law in denying defendant’s right to a jury trial under the Sixth Amendment to the
United States Constitution and the Pennsylvania Constitution. Counsel recognizes the Superior Court decision in
Commonwealth v. Harriott, 919 A.2d 234 (Pa. Super. 2007), appeal denied 594 Pa. 686, 934 A.2d 72 (2007), but the down-
grading of the new DUI law to first offenses as ungraded misdemeanors with a maximum penalty of six months was done
specifically to avoid or eliminate a defendant’s right to a jury trial in a criminal proceeding involving a serious crime.

5. The Trial Court erred as a matter of law in finding that the Commonwealth had met its burden of proof beyond a rea-
sonable doubt that the defendant was incapable of safely driving his motor vehicle. To the contrary, the defendant drove
his vehicle in a safe manner, never leaving his lane of travel on windy, snaky, dark road, and maintaining the posted speed
of 25 m.p.h. while a police car was immediately behind him. The defendant’s testimony that he used his turn signal in
turning left onto Connor Road is supported by the fact that the police officer drove by the road and did not follow the
defendant into the plan of homes on Connor Road. The police officer’s statement on cross-examination during the sup-
pression hearing after defendant had made the alleged left turn onto Connor Road without a turn signal was that “I was
coming back up to Connor Drive because, like I said, it’s a neighborhood with a lot of dead-end streets. Something didn’t
seem right to me.” This statement is merely a hunch or speculation by the police officer and does not rise to the level of
reasonable suspicion or probable cause for the stop.

6. The Trial Court erred as a matter of law in finding that the Commonwealth met its burden of proof beyond a reason-
able doubt in convicting defendant of driving with a blood alcohol level between .10% and .159% when the Commonwealth
failed to introduce any testimony regarding the required documents of certification, including the certificates of accuracy
and calibration and the temperature of the simulator solution at which the machine was tested by Jerry Richey, the
Allegheny County Crime Lab Technician charged with certifying and calibrating the machine in question.

7. The Trial Court erred as a matter of law in denying defendant’s Motion for Judgment of Acquittal for lack of sufficient
evidence to prove either of the DUI counts against the defendant.

8. The Trial Court erred as a matter of law in denying defendant’s renewed Motion for Judgment of Acquittal.

FINDINGS OF FACT
On July 10, 2005, Sergeant Terry Wasniewski, a nine year veteran of the South Park Police Department was on routine patrol

in South Park Township, Allegheny County. (SHT: 4, 10)1. At approximately 3:30 A.M., Sgt. Wasniewski came upon Appellant’s vehicle
which was traveling on Piney Fork Road. (SHT: 5, 6, 10). Sgt. Wasniewski traveled behind Appellant’s vehicle for approximately
two (2) miles until they came to the intersection of Piney Fork Road and Connor Road. (SHT: 4, 15, 18). At this juncture Appellant
made a wide left turn without signaling into a neighborhood of dead end streets. (SHT: 4, 15, 18). Sgt. Wasniewski went further on
Piney Fork Road, turned around and went back towards the intersection where Appellant had turned. (SHT: 5, 16, 18). As he did
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so, Appellant turned back onto Piney Fork Road in front of Sgt. Wasniewski’s vehicle. (SHT: 5, 16, 18).
Sgt. Wasniewski also noticed that the license plate light of Appellant’s vehicle was inoperable. (SHT: 5). Having observed two

(2) violations of the Motor Vehicle Code, Sgt. Wasniewski conducted a traffic stop of Appellant’s vehicle as they turned onto
Triphammer Road. (SHT: 4, 5, 15, 18, 21, 29).

Upon approaching the vehicle and having initial contact with Appellant, Sgt. Wasniewski noted that Appellant’s eyes were
glassy and bloodshot. (SHT: 6, 25). He also detected an odor of alcohol emanating from the Appellant’s breath. (SHT: 6, 25). Upon
engaging in further conversation, Sgt. Wasniewski noted Appellant’s speech was slurred and Appellant admitted to having been
drinking. (SHT: 6, 25). When Appellant stepped out of the vehicle, the sergeant’s partner noted the presence of an open bottle of
beer in the driver’s side door.

Sgt. Wasniewski proceeded to administer field sobriety tests to Appellant. (SHT: 7). Appellant failed the walk and turn, as
well as the one leg stand test. (SHT: 8). During the walk and turn, Appellant was unable to maintain his balance, he missed his
heel toe, stepped off the line, raised his arms and conducted an improper turn by spinning on both feet. (SHT: 8). During the
balancing test, Appellant swayed, used his arms to balance, and put his foot on the ground for balance. (SHT: 8, 28). Based on
the totality of the circumstances, Sgt. Wasniewski concluded that Appellant was under the influence and unfit to operate his
vehicle safely. (SHT: 9).

Sgt. Wasniewski proceeded to transport Appellant to the South Park Police department where he administered a breathalyzer
to the Appellant. (TT: 3, 4)2. The first breathalyzer test read .120 and the second read .118. (TT: 9). Appellant was then formally
arrested and charged as stated hereinabove.

DISCUSSION
I.
Appellant argues that the Trial Court erred as a matter of law in finding that Sgt. Wasniewski had the requisite reasonable

suspicion to stop defendant’s vehicle and also the requisite probable cause to arrest the defendant for driving under the influence
of alcohol or unsafe driving. This claim is without merit.

The officer in this case witnessed two (2) violations of the vehicle code, thus beyond reasonable suspicion, he possessed proba-
ble cause to stop Appellant’s vehicle, and upon further observation he possessed the requisite probable cause to arrest Appellant for
Driving Under the Influence (DUI). (SHT: 4, 5, 15, 18). The determination of whether a vehicle stop is constitutionally permissible
is very fact specific. Until recently, there existed some incongruity among appellate decisions as to whether to apply a reasonable
suspicion or probable cause standard to vehicle code stops. Commonwealth v. Whitmyer, 668 A.2d 1113, 1116 (Pa.1995)(equating 75
Pa.C.S.A. §6308 (b) “articulable and reasonable grounds” with a probable cause standard); See also Commonwealth v. Chase, 960
A.2d 108(Pa. 2008)(Supreme Court approved the Sands’ focus on the investigative nature of a stop based on reasonable suspicion
under section 6308(b)), Commomonwealth v. Gleason, 785 A.2d 983 (Pa. 2001), Commonwealth v. Sands, 887 A.2d 261
(Pa.Super.2005) (upheld the constitutionality of “reasonable suspicion” standard set forth in the 2004 amendment to section 6308(b)
as applied to vehicle stops based upon an officer’s reasonable suspicion of DUI).

However, in the instant case the evolution of case law with regard to vehicle stops needs no lengthy discussion because the Trial
Court found as a fact that Sgt. Wasniewski witnessed a vehicle code violation, left turn without signaling, giving him probable cause
to stop Appellant’s vehicle. (SHT: 4, 15, 18). Sgt. Wasniewski’s testimony was uncontradicted and found to be credible. He was able
to articulate specific facts possessed by him at the time of the stop that provided probable cause to believe that Appellant was in
violation of the vehicle code. (SHT: 4, 15, 18).

Once the officer determined that he witnessed a violation of the vehicle code, he possessed the requisite constitutional authority
to stop Appellant. Gleason, 785 A.2d at 986. Upon stopping Appellant’s vehicle for the violation, Sgt. Wasniewski discovered that
Appellant appeared to be operating his vehicle under the influence of alcohol. Specifically, Sgt. Wasniewski noted that Appellant’s
eyes were glassy and bloodshot. (SHT: 6, 25). He also detected an odor of alcohol emanating from Appellant’s breath. (SHT: 6, 25).
Upon engaging in conversation, Sgt. Wasniewski further noted Appellant’s slurred speech. (SHT: 6, 25). Appellant admitted to
having been drinking and when Appellant stepped out of the vehicle the sergeant’s partner noticed the presence of an open bottle
of beer in the driver’s side door. (SHT: 6). The officers then administered field sobriety tests, which Appellant failed. (SHT: 7-9).
Appellant was transported to the police station where Appellant’s first breathalyzer test result was .120, and the second result was
.118. (TT: 9).

Appellant’s argument lacks merit for two reasons. First, 75 Pa.C.S.A. §6308 (b) of the vehicle code, which has been upheld by
the Pennsylvania Supreme Court, states that an officer only needs to have “reasonable suspicion” that a vehicle code violation has
occurred or is occurring to stop the vehicle. See Commonwealth v. Feczko, 10 A.3d 1285 (Pa.Super. 2010). Secondly, Appellant’s
failure to use his turn signal in violation of 75 Pa.C.S.A. §3334 gave rise to probable cause for the officer to stop the vehicle. See
Commonwealth v. Angel, 946 A.2d 115 (Pa.Super. 2008) (failure to use turn signal was a proper basis to stop a vehicle).

As the Trial Court found that Sgt. Wasniewski possessed probable cause to stop Appellant’s vehicle, any additional information
or observations made by the officer regarding additional violations were legally permissible. When he approached Appellant’s
vehicle to obtain his license and registration information and to inform him of the basis for the stop, he determined that Appellant
appeared to be operating his vehicle while under the influence of alcohol. (SHT: 6, 25). The standard for probable cause to arrest
for DUI has been articulated as follows:

Probable cause exists where the officer has knowledge of sufficient facts and circumstances to warrant a prudent person
to believe that the driver has been driving under the influence of alcohol or a controlled substance. Additionally, probable
cause justifying a warrantless arrest is determined by the totality of the circumstances. Furthermore, probable cause
does not involve certainties, but rather the factual and practical considerations of everyday life on which reasonable and
prudent persons act

Commonwealth v. Angel, 946 A.2d 115, 118 (Pa.Super. 2008). (citations and quotations omitted)
Certainly Sgt. Wasniewski had probable cause/reasonable suspicion to stop Appellant’s vehicle, and under the totality of the

circumstances test, the Trial Court properly found that Sgt. Wasniewski possessed the requisite probable cause to arrest Appellant
for driving under the influence of alcohol. This issue is without merit.

II.
Appellant alleges that the Trial Court erred in permitting the breath test results reported by the RBT IV Alco-Sensor to be intro-
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duced into evidence when a stipulation of fact indicated the device was certified and calibrated at temperatures ranging from 20
centigrade to 27 centigrade, when the simulator solution is required to be tested at 34 centigrade plus or minus .2 centigrade.
Appellant also alleges that the Commonwealth also failed to introduce a required certificate of accuracy or calibration. This issue
is without merit.

There is a legal presumption that when the manufacturer places the simulator solution on the market the manufacturer thereby
certifies that the product will operate as intended. Commonwealth v. Little, 512 A.2d 674, 678 (Pa. Super. 1986); Commonwealth v.
Starr, 739 A.2d 191, 197 (Pa. Super. 1999). In this case, the Alco-Sensor manufacturer indicates that the simulator solution is intended
to be tested at 34 centigrade. (Manual: 5)3. The legal presumption of the accuracy of the temperature of the simulator solution is
further evident in that the device is not designed to provide any written proof of the temperature of the solution at the time of use.
(TT: 14). Sgt. Wasniewski testified that the only indication of the simulator solution temperature is found on a digital display on the
device. (TT: 14).

There is a stipulation of fact that the RBT IV Alco-Sensor was certified and calibrated at temperatures ranging from 20 centi-
grade to 27 centigrade when the simulator solution is required to be tested at 34 centigrade plus or minus .2 centigrade. (Exhibit A);
(TT: 15)4. It is notable that the temperature of the device and the temperature of the simulator solution are two different numbers
with different requirements. (TT: 8). The Alco-Sensor supervisor’s manual requires that the temperature of the device be between
10 centigrade and 40 centigrade. (Manual: 6); (TT: 8, 13, 14). To calibrate the device, the device temperature must be between 23
centigrade and 27 centigrade. (Manual: 10). If the device temperature is not in this range the device will block the calibration pro-
cedure. (Manual: 10); (TT: 10). Here, the record indicates that the device temperature was between 23 centigrade and 27 centigrade
at times of calibration and during all other testing the device was between 20 centigrade and 27 centigrade as stipulated. (Exhibit
A); (Exhibit 2); (TT: 8, 9, 15-21)5. These stipulated temperatures fall within the manufacturer’s required 10-40 centigrade for use
and 23-27 centigrade for calibration. (Manual: 6, 10); (TT: 13, 14, 22).

In addition to the manufacturer mandated device temperature, as set out above, the Alco-Sensor supervisor’s manual further
requires that the temperature of the simulator bath solution be 34 centigrade. (Manual 5); (TT: 14, 22). Here, there is no written
proof of the temperature of the simulator solution at the time of use. Sgt. Wasniewski testified that the temperature of the simulator
solution is not present on any of the printouts. (TT: 14). Rather, the temperature of the simulator solution is verified on a digital
display on the machine at the time of testing. (TT: 14). In addition to the supervisor’s manual explaining the temperature require-
ments, Sgt. Wasniewski testified to the difference between the temperature of the simulator solution and the temperature of the
unit. (Manual: 5, 6, 10); (TT: 8, 14).

With regard to the simulator solution, “the machine need[s] to be placed out of service and re-calibrated only if...the simulation
test exceeded the prescribed deviation during a calibration test” or if it malfunctions during an accuracy inspection test or during
an actual breath test of a suspect. Commonwealth v. Hoopes, 722 A2d. 172, 176 (Pa. Super. 1998); Commonwealth v. Mickley, 846
A.2d 686, 691 (Pa. Super. 2004). In Hoopes, the court judged the accuracy of the simulator solution based on the deviation during
calibration testing. Hoopes at 173-174. It is presumed that the temperature of the simulator solution is accurate unless the
simulation test yields a result outside of the range prescribed by the Pa. Code. Id. Here, the device did not fail any of the tests. In
accordance with the Pa. Code, the technician must perform:

67 Pa. Code § 77.24 (2) One simulator test using a simulator solution designed to give a reading of .10% to be conducted
immediately after the second actual alcohol breath test has been completed….the breath test device will be removed from
service if:

(ii) the simulator test yields a result less than .090% or greater than .109%

67 Pa. Code § 77.25 (1) an average deviation test shall be conducted to determine the accuracy of the instrument in the
following manner:

(i) A total of five simulator tests shall be conducted using a simulator solution which is designed to give a reading of .10%

(2) the breath test equipment shall be removed from service if:

(ii) one or more of the five tests yields a result less than .090% or greater than .109% or the average deviation, derived
from adding the absolute value of the differences between the results of the five tests and the constant value of .100 and
dividing the total of these absolute values by 5 exceeds .005.

67 Pa. Code § 77.26 (1) Calibration testing a breath test device shall consist of conducting three separate series of five
simulator tests. One of the series of tests shall use simulator solution designed to give a reading of .10%. One of the series
of tests shall use simulator solution designed to give a reading of .05%. The last series of tests shall use simulator
solution designed to give a reading above .10% which is a multiple of .05%.

(4) The breath test equipment does not pass the calibration procedure and shall be removed from service if:

(ii) (A) The average deviation derived by adding the absolute value of the differences between the results of the five tests
and the constant value of the reading that the simulator solution is designed to give, and dividing the total of these
absolute values by 5 exceeds .005

(ii) (B) One or more of the five tests yields a reading which is more than .010 below the reading that the simulator solution
is designed to give, or which is more than .009 above the reading that the simulator solution is designed to give.

67 Pa. Code § 77.24 (2); 67 Pa. Code § 77.25 (1); 67 Pa. Code § 77.25 (2); 67 Pa. Code § 77.26 (1); 67 Pa. Code § 77.26 (4).
Here, as in Hoopes, the machine did not fail during any tests. Hoopes at 174. In this case, in accordance with 67 PA. Code

§77.26(b)(1), a .05 solution was tested when the device was operating at 23 centigrade. (TT: 18). A .10 solution was tested at 26
centigrade and a .15 solution was tested at 27 centigrade. (TT: 18, 19).

Additionally, in accordance with 67 Pa. Code § 77.25, an accuracy of inspection test was conducted upon the RBT IV Alco-Sensor
that was used to perform the alcohol breath test on Appellant. Commonwealth Exhibit 1 contains the corresponding certificate of
accuracy as well as the accuracy test results. (TT: 5).

67 Pa. Code § 77.26 requires annual calibration of breath test equipment. The certificates of accuracy and calibration or a log of
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calibration are the presumptive evidence of accuracy as referred to in 75 Pa. C.S.A. § 1547. Defense Exhibit B is a log of calibra-
tions and Defense Exhibit A is a record of accuracy and calibration tests. (TT: 15, 22). Commonwealth Exhibit 1 includes the
record of an average deviation test which passed the required standards and the corresponding certificate of accuracy as well as
a certificate of calibration and a corresponding calibration test which passed the required standards. (TT: 5). Since the device
provided results within the statutory range for the calibration test as well as Appellant’s test, the results are admissible. Mickley,
846 A.2d at 691. Consequently, Appellant’s claim is without merit.

III.
Appellant alleges that the Trial Court erred as a matter of law in finding the defendant guilty of violating 75 Pa.C.S.A. § 3802(b)

when the Commonwealth failed to call Jerry Richey who certified and calibrated the breath testing device. This issue is without
merit.

The Confrontation Clause of the U.S. Constitution protects a criminal defendant’s right to confront witnesses against him.
Crawford v. Washington, 541 U.S. 36 (2004). In Melendez-Diaz, the Court held that lab reports used as evidence of a defendant’s
guilt are considered testimonial statements which are subject to the Confrontation Clause of the United States Constitution.
Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2531-2534, 3539-3542 (2009). Consequently, lab reports are only admissible when
the defendant has the opportunity to cross-examine the lab-analyst at trial. Id., Commonwealth v. Barton-Martin, 5 A.3d 363, 365,
368 (Pa. Super. 2010).

In Melendez-Diaz, the U.S. Supreme Court determined that the defendant had the right to confront the lab-technician respon-
sible for performing forensic analysis of the cocaine seized. Melendez-Diaz at 2532. Similarly, in Barton-Martin the Superior Court
found that the defendant had a right to confront the lab analysts responsible for preparing the lab reports. Barton-Martin at 5 A.3d
at 365, 368. Unlike Barton-Martin where the Commonwealth merely presented testimony from the custodian of records, in this case
the Commonwealth fulfilled their burden under the confrontation clause by summoning to trial Sgt. Wasniewski. Barton-Martin at
5 A.3d at 368. Sgt. Wasniewski administered Appellant’s breathalyzer test and was able to testify to the procedures and protocols
used to test Appellant’s breath. Jerry Richey was not involved in the performance or analysis of Appellant’s breathalyzer test.
Consequently, Appellant does not have a right to confront Jerry Richey. Based upon Sgt. Wasniewski’s testimony and Appellant’s
opportunity to cross-examination Sgt. Wasniewski, the BAC results used to convict Appellant were properly admitted.

To be convicted of 75 Pa.C.S.A. § 3802(b) (high rate of alcohol), the Commonwealth was required to prove, beyond a reasonable
doubt, that Appellant’s BAC within two hours after operating a vehicle was between 0.10 and 0.159%. The Commonwealth was able
to prove this portion of their case by presenting Appellant’s breathalyzer report, as well as the testimony of Sgt. Wasniewski who
administered Appellant’s BAC test. As Appellant had the opportunity to confront the technician responsible for administering his
BAC test, this issue is without merit.

IV.
Appellant alleges that the Trial Court erred as a matter of law in denying his right to a jury trial under the Sixth Amendment

to the United States Constitution and the Pennsylvania Constitution. This issue is without merit.
Recently, the Superior Court of Pennsylvania reiterated that there is no constitutional right to a jury trial for offenses that bear

a maximum incarceration of six months or less. See: Commonwealth v. Harriott, 919 A.2d 237 (Pa. Super. 2007); Commonwealth v.
Kerry, 906 A.2d 1237, 1239, 1240 (Pa. Super. 2006). Similarly, where a defendant is tried for multiple offenses that do not individ-
ually allow for imprisonment exceeding six months, there is no right to a jury trial, even if multiple convictions could yield an
aggregate incarceration above six months. Harriott supra; Kerry supra. To date, appellate courts continue to reiterate that the right
to a jury trial only exists when a defendant faces an individual charge that could lead to imprisonment exceeding six months.
Harriott supra; Kerry supra. Here Appellant was charged with violating 75 Pa.C.S.A. § 3802 (a)(1) and (b), as well as 75 Pa.C.S.A.
§4303(b) and 75 Pa.C.S.A. § 3334(a); none of these carry a penalty of incarceration that exceed six months. Consequently
Appellant’s claim is without merit.

V.
Appellant alleges that the Trial Court erred as a matter of law in finding that the Commonwealth had met its burden of proof

beyond a reasonable doubt that the defendant was incapable of safely driving his motor vehicle. This issue is without merit.
The Pennsylvania Supreme Court in Commonwealth v. Segida, 985 A.2d 871, 879 (Pa. 2009) has held that 75 Pa.C.S.A.

§3802(a)(1) can be proven by the following: the behavior of the defendant; manner of driving and ability to pass field sobriety tests;
demeanor; including that toward the investigating officer; physical appearance, including bloodshot eyes and other physical signs
of intoxication; odor of alcohol; and, slurred speech.

In the instant case, the Trial Court has detailed the evidence presented at trial herein (Findings of Fact), and respectfully incor-
porates that section for present purposes.

Briefly, the Commonwealth established that: (1) Appellant committed a moving violation; (2) there was an odor of alcohol ema-
nating from Appellant’s breath; (3) his eyes were glassy and bloodshot; (4) his speech was slurred; (5) there was an open bottle of
beer in the driver’s side door; (6) Appellant admitted to drinking; (7) Appellant failed two (2) field sobriety tests; (8) Appellant’s
BAC breathalyzer results were .120 and .118; and, (9) Sgt. Wasniewski formed the opinion that Appellant was under the influence
to a degree that rendered him incapable of safely operating a motor vehicle.

The Trial Court concluded that the direct and circumstantial evidence presented by the Commonwealth proved that Appellant
drove a vehicle after imbibing a sufficient amount of alcohol to render him incapable of safely driving beyond a reasonable doubt.
See Commonwealth v. Mobley, 14 A.3d 887 (Pa.Super. 2011) (evidence sufficient under §3802(a)(1) where defendant failed to
stop at a stop sign, failed field sobriety tests, officer observed a strong odor of alcohol emanating from defendant’s vehicle and
defendant had slurred speech).

Appellant’s claim is without merit.

VI.
Appellant alleges that the trial court erred as a matter of law in convicting him of driving with a blood alcohol level between

.10% and .159% when the Commonwealth failed to introduce any testimony regarding the required documents of certification,
including the certificates of accuracy and calibration and the temperature of the simulator solution at which the machine was tested.
This issue is without merit.

As for the certificates, Commonwealth Exhibit 1 includes the record of an average deviation test which passed the required
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standards and the corresponding certificate of accuracy as well as a certificate of calibration and a corresponding calibration
test which passed the required standards. (TT: 5). The certificates of accuracy and calibration or a log of calibration are the
presumptive evidence of accuracy as referred to in 75 Pa. C.S.A. §1547. Furthermore, as the device did not malfunction during
the calibration test which preceded Appellant’s test or during Appellant’s test, the results are presumed accurate and legally
admissible. Mickley, 846 A.2d at 691.

As for the temperature of the simulator solution, Sgt. Wasniewski, in his testimony, differentiated between the temperatures of
the device and simulator solution. The device manual corroborates his testimony. (Manual: 5, 6, 10); (TT: 13, 14, 22). Sgt.
Wasniewski’s testimony regarding the simulator solution and device as well as the certificates and Appellant’s breathalyzer results
are sufficient evidence to convict Appellant. Consequently, Appellant’s claim is without merit.

VII. & VIII.
Appellant alleges that the trial court erred as a matter of law in denying Appellant’s Motion for Judgment of Acquittal for lack

of sufficient evidence to prove either of the DUI counts against Appellant and the Trial Court erred as a matter of law in denying
Appellant’s renewed Motion for Judgment of Acquittal. These issues are without merit.

The standard applied in reviewing the denial of a Motion for a Judgment of Acquittal is whether the evidence if believed by the
fact finder is sufficient to support the verdict. Commonwealth v. McCurdy, 943 A.2d 299, 300-302 (Pa. Super. 2008). In this case,
there was sufficient evidence to convict Appellant.

Here, the Appellant was charged with violating 75 Pa.C.S.A. §3802(a)(1) -“General impairment: 

An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in
actual physical control of the movement of the vehicle.

75 Pa.C.S.A.§ 3802 (a)(1).

Additionally, Appellant was charged with violating 75 Pa.C.S.A. §3802 (b)-High rate of alcohol:

An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a suffi-
cient amount of alcohol such that the alcohol concentration in the individual’s blood or breath is at least 0.10% but less
than 0.16% within two hours after the individual has driven, operated or been in actual physical control of the movement
of the vehicle.

75 Pa.C.S.A. § 3802(b).

As to the latter, to be convicted of 75 Pa.C.S.A. § 3802(b) (high rate of alcohol), the Commonwealth must prove, beyond a rea-
sonable doubt, that Appellant’s BAC within two hours after operating a vehicle was between 0.10 and 0.159%. Commonwealth v.
Duda, 923 A.2d 1138 (Pa. 2007). Here, the Commonwealth was able to prove this portion of their case by presenting the Appellant’s
breathalyzer test results as administered by Sgt. Wasniewski.

To be convicted under the general impairment section of the motor vehicle code, 75 Pa.C.S. § 3802(a)(1), the Commonwealth
must prove beyond a reasonable doubt that Appellant was under the influence of alcohol to a degree that rendered him incapable
of safe operation at the time he was stopped. Commonwealth v. Gruff, 822 A.2d 773 (Pa. Super 2003); Commonwealth v. O’Byron,
820 A.2d 1287 (Pa. Super. 2003). The Commonwealth was able to establish this charge through the testimony of Sgt. Wasniewski
who initiated the traffic stop, observed the effects of alcohol, and administered the field sobriety and BAC tests on Appellant.

The Trial Court has detailed that evidence hereinabove (Findings of Fact) and respectfully incorporates that section for present
purposes.

Briefly stated it was demonstrated that: (1) Appellant committed a moving violation; (2) there was an odor of alcohol emanat-
ing from Appellant’s breath; (3) his eyes were glassy and bloodshot; (4) his speech was slurred; (5) there was an open bottle of beer
in the driver’s side door; (6) Appellant admitted to drinking; (7) Appellant failed two (2) field sobriety tests; (8) Appellant’s BAC
breathalyzer results were .120 and .118; and, (9) Sgt. Wasniewski formed the opinion that Appellant was under the influence to a
degree that rendered him incapable of safely operating a motor vehicle.

Based on that evidence there was certainly sufficient evidence to convict Appellant of the charges. See Commonwealth v.
Sullivan, 864 A.2d 1246 (Pa. Super. 2004) (when determining sufficiency of the evidence claims we must determine whether the
evidence and all reasonable inferences therefrom viewed in the light most favorable to the verdict winner was sufficient to enable
the factfinder to find every element of the crime charged beyond a reasonable doubt).

Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/ Borkowski, J.

Date: September 9, 2011

1 The letters SHT followed by numerals refer to pages of the Suppression Hearing Transcript dated July 28, 2008. The suppression
hearing testimony was incorporated for purposes of the subsequent non-jury trial on January 12, 2009.
2 The letters TT followed by numerals refer to pages of the Non-Jury Trial Transcript of Proceedings dated January 12, 2009.
3 The word “Manual” followed by numerals refers to the Alco-Sensor IV/RBT IV Supervisors Manual dated January 26, 2001.
4 Exhibit A refers to a four page print out of the South Park police department’s RBT IV breath test records of calibration tests and
accuracy tests dated June 3, 2002 - June 20, 2006. The temperatures on this print out refer to the temperature of the hand held
device at the time of testing.
5 Exhibit 2 refers to a one page receipt of Appellant’s breathalyzer test results. The receipt indicates that the temperature of the
device was 20 centigrade at the time of testing and the device was properly tested for accuracy prior to conducting Appellants tests.
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Commonwealth of Pennsylvania v.
Joseph Draxinger

Criminal Appeal—Sentencing (Discretionary Aspects)—Sufficiency—Reap

No. CC 200812608, 201006731. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 14, 2011.

OPINION
PROCEDURAL HISTORY

As to matter presided over by The Honorable Edward J. Borkowski (Trial Court) Appellant was charged by criminal informa-
tion (CC 200812608)1 with: two (2) counts of Aggravated Assault2; one (1) count of Persons Not To Possess A Firearm3; one (1) count
of Resisting Arrest4; two (2) Counts of Recklessly Endangering Another Person5; and, one (1) count of Disorderly Conduct6. The
Persons Not To Carry Firearms charge was severed for purposes of trial and later decided in a non-jury trial.

Appellant proceeded to a jury trial on January 4 – January 6, 2010, and on January 6, 2010 Appellant was found guilty of
Resisting Arrest, Disorderly Conduct, and two (2) counts of Recklessly Endangering Another Person.

Sentencing was scheduled for April 7, 2010 pending preparation of a pre-sentence report.
On April 7, 2010 prior to sentencing Appellant proceeded in a non-jury manner on the severed firearms charge and was found

guilty of that charge.
On that same date Appellant was sentenced to serve a period of incarceration of five (5) to ten (10) years on the Persons Not To

Possess Firearms charge. He was sentenced to serve a consecutive period of incarceration of one (1) to two (2) years on the charge
of Resisting Arrest, and two (2) concurrent, one (1) to two (2) year periods of incarceration on the two (2) Recklessly Endangering
Another Person charges. Thus the aggregate sentence was six (6) to twelve (12) years incarceration.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
On Appeal Appellant complains as follows:

I. This court abused its discretion in imposing an unreasonable and excessive sentence that did not comport with
the Sentencing Code for the reasons set forth in the Motion To Reconsider Sentence. Specifically, the imposition
of the statutory maximum sentence for Person Not To Possess a Firearm, and a consecutive term of 1 to 2 years
for Resisting Arrest, was based on factors already accounted for in the prior record and offense gravity scores, as
well as on allegations against the defendant for which he was not convicted, and the court erred in not giving con-
sideration to the defendant’s efforts to rehabilitate himself and be a godfather and grandfather, his circumstances
at the time of the alleged offenses, including his suicidal mental state, his alcoholism, his history of mental illness,
and his age.

II. The evidence was insufficient to establish the REAP convictions insofar as the Commonwealth failed to prove
beyond a reasonable doubt that the defendant engaged in conduct which placed the police in danger of death or serious
bodily injury. Specifically, the evidence did not establish that the defendant shot at the officers insofar as no physical
evidence in the form of casings or pellets was discovered, and the officers’ testimony and that of the defendant supports
the defendant’s claim that he was trying to shoot himself and no one else.

FINDINGS OF FACT
On April 10, 2008 at approximately 9:14 P.M. Joseph Draxinger (Appellant) assaulted his girlfriend in the Zodiac Bar in the City

of Clairton, Allegheny County. (Trial Transcript, January 4-6, 2010 at pages 29, 30, 147) (hereafter “TT”) Appellant immediately
fled the bar and proceeded to a nearby (50 yards) building which housed his first floor apartment. That building was accessed by
a narrow, dark alley that was adjacent to the bar. (TT: 30, 35, 147) Clairton Police Officers Creely, Zenkovich, and Pugar respond-
ed to the assault call and arrived at the bar at 9:20 P.M. (TT: 30, 147-150) Upon observing Appellant’s girlfriend’s injuries and
interviewing persons present, the officers exited the bar to pursue Appellant. (TT: 30, 37, 147-148) 

Officer Creely was the first to approach the building, and upon reaching the bedroom window of Appellant’s apartment he
observed Appellant pull out a shotgun from underneath a bed. (TT: 37-38, 147) Officer Creely alerted his fellow officers to the pres-
ence of the weapon and the officers took cover as best they could in such a dangerous circumstance. (TT: 39-41, 147-150) 

Officer Creely announced the police presence by banging on the window. (TT: 39-40) Appellant did not immediately respond
but thereafter stated, “Bad things are going to happen. Get the fuck out of here. I’m not coming out. You need to leave.” (TT: 40)
Appellant then discharged the shotgun inside the apartment. (TT: 40) Officer Creely was able to move a short distance from the
window, but he was still within twenty (20) – thirty (30) feet of the window, and in a vulnerable and exposed position because of
the characteristics of the alley. (TT: 40-45)

While those events were unfolding Allegheny County Police Officer Justin Doyle arrived to provide assistance to the Clairton
officers. (TT: 87-89) Officer Doyle managed to find his way safely to Officer Creely, and after a brief exchange with Creely it was
decided that Doyle would pull his unmarked vehicle into the alley. This was designed to provide cover for the officers, and to light
the very dark alley and the window of Appellant’s apartment. (TT: 44-45, 82, 90, 110)

Officer Doyle drove his vehicle into the alley to within eighteen (18) to thirty (30) feet of Appellant’s apartment and rejoined
Officer Creely. (TT: 44-45, 82, 90) Nonetheless both officers remained in a precarious and dangerously exposed position as they
were isolated on the left side of Appellant’s building and within range of Appellant. (TT: 40, 53-55, 90-92, 149-150)

In an effort to neutralize or at least minimize Appellant’s advantage, Officer Doyle, shielding himself with his car door,
attempted to shine the spotlight of his vehicle into the window of the apartment. (TT: 46, 90) Officer Creely was next to Doyle as
he undertook this action. (TT: 55, 91-92, 109)

Appellant then smashed out the window and pointed the shotgun out the window at the two (2) officers who were approximately
(20) feet away. (TT: 45-47, 55, 90-91, 131) Appellant fired two (2) shots at the officers who at that juncture feared for their lives.
(TT: 55, 90-91, 131) Following the shots the officers safely repositioned themselves behind the vehicle which had been impacted
by pellets from the fired shotgun. (TT: 93-98, 127, 179-190)

A two (2) hour standoff ensued whereafter Appellant exited the apartment unarmed and challenged the officers to “come and
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get me”. (TT: 230) Appellant refused to obey commands to get on the ground, and physically and violently engaged the officers
who attempted to place him into custody. (TT: 229-244) Three (3) to four (4) officers were unable to subdue Appellant, and it was
not until he was tasered that the officers were able to control and cuff Appellant. (TT: 229-235)

Upon entry into the apartment the police observed the shotgun, spent cartridges, and multiple live rounds inside. (TT: 157-159)
The weapon was a single barrel 12-gauge shotgun with a magazine capable of holding two (2) cartridges, in addition to one in the
chamber. (TT: 177-179) There was no question as to its potential lethality. (TT: 132-135, 194) Appellant was arrested and charged
as set forth hereinabove.

DISCUSSION
I.
Appellant claims that the Trial Court abused its discretion by imposing an unreasonable and excessive sentence that did not

comport with the sentencing code. This claim is without merit. 
It is well established that:

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion. A sentencing court has broad discretion in choosing the range of permis-
sible confinements which best suits a particular defendant and the circumstances surrounding the crime. However,
the choices must be consistent with the protection of the public, the gravity of the offense, and the rehabilitative needs
of the of the defendant.

Commonwealth v. Devers, 546, A.2d 12, 13 (Pa. 1988)

Further the Pennsylvania Supreme Court has stated that, “An abuse of discretion may not be found merely because an appel-
late court might have reached a different conclusion, but requires a result of manifest unreasonableness, or partiality, prejudice,
bias, or ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth v. Walls, 926 A2d 957, 961 (Pa. 2007)

Here Appellant was sentenced to an aggregate term of six (6) to twelve (12) years incarceration. The period of five (5) to ten
(10) years imposed on the firearms charge was the statutory maximum for a first degree misdemeanor, nonetheless the sentence
was a standard range sentence because of defendant’s prior record score of five (5). Similarly, the consecutive term of one (1) to
two (2) years for the Resisting Arrest charge (second degree misdemeanor) was a statutory maximum sentence that also consti-
tuted a standard range sentence in this circumstance.

Despite Appellant’s claim to the contrary, a review of the entire record will confirm that the Trial Court took into account all
factors mandated by statute and law, and that the Trial Court did not abuse it’s discretion in sentencing Appellant in the manner
that it did. Commonwealth v. Griffin, 804 A.2d 1, 7 (Pa. Super. 2002) (sentencing judge’s decision will not be disturbed absent a
manifest abuse of discretion). The fact that both sentences were standard range sentences and also statutory maximum terms is
not an indication that an abuse of discretion occurred, rather that circumstance is merely a reflection of Appellant’s profound and
enduring history of assaultive behavior. Commonwealth v. Kimbrough, 872 A.2d 1244, 1263-1264 (Pa. Super. 2005) (no error in
imposing the statutory maximum sentence of twenty (20) to forty (40) years which was also in the standard range where the record
supported the conclusion that the trial court was fully informed and fashioned an appropriate sentence consistent with relevant
sentencing factors).

Specifically, the Trial Court recognized and took into consideration: (1) the statutorily mandated factors that characterize
Pennsylvania’s individualized sentencing philosophy pursuant to 42 PA.C.S. § 9721(b); (2) the sentencing guidelines; (3) the pre-
sentence report which detailed the Appellant’s background and extensive criminal history; and, (4) the particular aspects of the
present offenses for which he stood convicted. (Sentencing Transcript, April 7, 2010 Pages 12-13) (Hereafter “ST”) Walls, 926 A.2d
at 966-967 (sentencing court properly took into account applicable factors and thus sentence should not be disturbed by reviewing
court)

Despite Appellant’s claim the record clearly reveals that the Trial Court recognized and correctly applied the fact that much of
Appellant’s criminal history was reflected in his prior record score of five (5). (ST: 13, 17-18) However, as it is directly related to
the statutorily recognized factor of protection of community, the court believed it important to acknowledge and explicitly make
part of the record the fact that Appellant had a significant history of assaulting and/or resisting law enforcement officers which
dated back to 1983. (ST: 13-14, 17-18), Commonwealth v. Tirado, 870 A.2d 362, 367-368 (Pa. Super. 2005) (sentences for burglary,
and assault on a police officer, although outside the guidelines were proper where defendant had an extensive criminal history and
there was a need to protect the community from the defendant). Fairly considered in the context and entirety of the sentencing
record it is clear that the Trial Court did not impermissibly factor into its sentence matters accounted for in Appellant’s prior
record score.

The Trial Court also listened closely and considered the testimony Appellant’s son. (ST: 7-8) Despite its positive and emotional
nature, Appellant’s son acknowledged Appellant’s long-standing history of substance abuse and criminality. This testimony actu-
ally confirmed the Trial Court’s determination that the chronicity of Appellant’s substance abuse and assaultive behavior made the
protection of society and the law enforcement community a predominant and heavily weighted factor in imposition of the sentence.
This was so noted on the record, and consistent with the court’s sentencing obligation and authority. (ST: 13-14, 17-18) Tirado, 810
A.2d at 367-368.

Further the Trial Court, stated and the pre-sentence report confirmed, that attempts to maintain Appellant in the commu-
nity, as well as subjecting him to shorter periods of incarceration, failed to correct or deter his assaultive conduct. (ST: 14-15)
Similarly, rehabilitative efforts in the area of drug, alcohol, and mental health counseling failed to correct or deter his
assaultive conduct or modify his substance abuse. (ST: 14-15) See Commonwealth v. Palmer, 463 A.2d 755, 761-762 (Pa. Super.
1983) (sentencing court properly assessed defendant’s need and potential for rehabilitation, his criminal history, and potential
for violence). 

Thus the Trial Court correctly concluded that Appellant posed a real and present danger to the community, especially police
officers in the community, and that a substantial period of state incarceration was warranted. (ST: 16) Commonwealth v. Burtner,
453 A.2d 10, 11-12 (Pa. Super. 1982) (sentence not found excessive or disturbed on appeal where it did not exceed that statutory
limits and where the sentencing colloquy clearly demonstrated that the sentencing court carefully considered all relevant evidence
relevant to a determination of a proper sentence).

Appellant’s claim is without merit.
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II.
Appellant claims that the evidence was insufficient to establish the Recklessly Endangering Another Person (REAP) convictions.

This claim is without merit.
The Pennsylvania Superior Court has stated that: 

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admit-
ted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder
to find every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the
evidence and substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances
established by the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defen-
dant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of
law no probability of fact may be drawn from the combined circumstances. The Commonwealth may sustain its
burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evi-
dence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually
received must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the
weight of the evidence produced is free to believe all, part, or none of the evidence. Furthermore, when reviewing
a sufficiency claim, our Court is required to give the prosecution the benefit of all reasonable inferences to be
drawn from the evidence.

Commonwealth v. McClendon, 874 A.2d 1223, 1228-1229 (Pa. Super. 2005)

Pursuant to 18 Pa. C.S. § 2705 a person commits the crime of Recklessly Endangering Another Person if he, “Recklessly engages
in conduct which places or may place another person in danger of death or serious bodily injury”. 18 Pa. C.S.§ 2705. The crime
requires: (1) a mens rea - recklessness; (2) an actus reus – some conduct; (3) causation - which places; and (4) the achievement of
a particular result-danger to another person of death or serious bodily injury. Commonwealth v. Trowbridge, 395 A.2d 1337, 1340
(Pa. Super. 1978) (the crime of REAP is a crime of assault that requires the creation of danger – the actual present ability to inflict
harm.)

The Trial Court has set forth a detailed recitation of facts herein (Findings of Fact) and respectfully incorporates that for
purposes of the present discussion.

Here, from a distance of twenty (20) to thirty (30) feet, Appellant leveled a 12-gauge shotgun at two (2) uniformed police officers
and discharged two (2) rounds at them. (TT: 40-47, 53-56, 76-83, 92-108, 127-135, 194) This clearly meets the legal requirements of
REAP. See e.g. Commonwealth v. Hartzell, 988 A.2d 141, 143-144 (Pa. Super. 2009) (it is not difficult to conclude that discharging a
weapon numerous times in the vicinity of others constitutes a sufficient danger to satisfy the REAP statute), citing Commonwealth
v. Reynolds, 835 A.2d 720 (Pa. Super. 2003) (the act of merely pointing a loaded gun at another is sufficient to support a conviction
for REAP). The record here clearly supports the REAP verdict, and Defendant’s claim is without merit. 

Nonetheless, Appellant raises three (3) matters that he claims reflect on the sufficiency of the evidence. These matters as stated
and evaluated either ignore evidence of record, or ignore the plain fact that the matter has been resolved by the fact-finder. Thus
the issues may be dealt with rather summarily as follows hereinbelow. 

First, Appellant claims that no casings were discovered. This notion is belied by a close reading of the record. Officer Keith
Zenkovich testified that upon entry into Appellant’s apartment he saw two (2) spent cartridges on the floor. (TT: 162) The spent
cartridges were not recovered by virtue of an administrative oversight, but their existence was established based on Officer
Zenkovich’s testimony. (TT: 162)

Appellant’s second claim that no discharged pellets were discovered is accurate, nonetheless that perceived shortcoming did
little to erode the compelling testimony of Officers Creely and Doyle. Their testimony as to the actual discharge of the weapon in
their direction was corroborated by the damage to the previously undamaged police vehicle. (TT: 126-132, 181-186) That damage
was attributable to shotgun pellets, and there was a reasonable explanation as to the lack of recovery of spent pellets. (TT: 126-
132, 181-186) 

Finally, Appellant’s claim that he was, “trying to shoot himself and no one else”, is contradicted by overwhelming and com-
pelling evidence. At some point earlier that evening Appellant may have possessed some suicidal ideation. Nonetheless his own
words, “The cops came and interrupted that. It brought me to my senses”, clearly reflected a change of mind and focus. (TT: 325)
His attention then turned toward the police and ensuing assaultive behavior. That behavior was characterized by Appellant firing
two (2) shots at uniformed officers, and violently resisting arrest following a two (2) hour standoff. (TT: 319, 325), Hartzell, 988
A.2d 143-144.

Appellants’ claims as to the sufficiency of the evidence are without merit.

CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/ Borkowski, J.

Date: September 14, 2011

1 The case was originally assigned to the Honorable Randal Todd, who after presiding over several proceedings/matters recused
himself on April 27, 2009.
2 18 Pa.C.S. § 2702(a) 3 and (c)
3 18 Pa.C.S. § 6105(a) 1, (b)
4 18 Pa.C.S. § 5104
5 18 Pa.C.S. § 2705
6 18 Pa.C.S. § 5503
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Commonwealth of Pennsylvania v.
Thomas Taylor

Criminal Appeal—Sufficieny—Sentencing—Presentence Report—Aggravated Assault

No. CC 200915084. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 30, 2011.

OPINION
PROCEDURAL HISTORY

Appellant, Thomas Taylor, was charged by Criminal Information (CC 200915084) with two (2) counts of Aggravated Assault: 18
Pa.C.S. 2702 (a) 1, (caused or attempted to cause serious bodily injury) and, 18 Pa. C.S. § 2702 (a) 4, (caused or attempted to cause
bodily injury with a deadly weapon).

Appellant proceeded to a jury trial on March 9-10, 2010, after which he was found guilty of both charges.
A sentencing hearing was held on June 10, 2010, and Appellant was sentenced to a period of incarceration of seven (7) to fifteen

(15) years on the first count of Aggravated Assault. No further penalty was imposed at the second Aggravated Assault conviction.

This appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth verbatim as Appellant frames them: 

1. The Trial Court erred when it took into consideration at sentencing Appellant’s previous pre-sentence report from
1990 in addition to the pre-sentence report prepared in aid of sentencing for this manner.

2. The evidence in this case was insufficient to sustain the Appellant’s conviction beyond a reasonable doubt for two
(2) counts of Aggravated Assault.

FINDINGS OF FACTS
In September of 2009 Appellant was residing (boarding) with his brother, John Taylor, on Flagler Street in the City of

McKeesport, Allegheny County. (TT: 36-37, 70) Appellant had developed an alcohol and anger problem that at times disrupted that
household. (TT: 33-34)

On the afternoon of September 12, 2009 a third brother, Nathaniel Taylor, visited John Taylor’s home. Nathaniel originally went
there to work on his truck, and afterwards he and John were seated at the dining room table talking and playing cards. (TT: 33-34)
Appellant had been drinking that afternoon and was in an angry and confrontative mood. (TT: 33-35, 66, 69-70) Appellant inter-
jected himself into the conversation between John and Nathaniel, talking about “killing things”, including John’s two (2) German
Shepard dogs. (TT: 35, 70) John and Appellant became involved in a heated verbal exchange that resulted in a physical scuffle
between the two brothers. (TT: 36-37, 70-71) The scuffle was brief and did not result in injury to either brother, and at its conclu-
sion John removed himself to the upstairs of the residence. (TT: 36, 71) Some water had spilled during the scuffle and clean-up
efforts were being made when Helen Taylor, a sister, arrived at the residence. (TT: 62-63) Helen was informed of the altercation
between her brothers and sat down at the dining room table with Nathaniel. (TT: 63) Appellant again interjected himself and began
to argue with Nathaniel about “minding his own business”, and who “won the fight”. (TT: 36-37, 63) When Nathaniel told him that
John won the fight, Appellant left the dining room. He returned shortly thereafter and stood next to Nathaniel, who was still seated
at the dining room table shuffling a deck of cards. (TT: 38, 63) Appellant told Nathaniel to “say something”, to which Nathaniel
said, “what”; whereupon Appellant stabbed him with a knife in the upper right side of the chest. (TT: 38, 63) The knife was approx-
imately twelve (12) inches in length and had been retrieved by Appellant when he left the room. (TT: 37, 63) Appellant ran into the
kitchen, threw the knife in a trashcan and returned to the dining room. (TT: 41, 72, 77) Blood began to ooze from Nathaniel’s chest
wound, and Helen Taylor called 911 and put pressure on the wound until the medics arrived. (TT: 64) Nathaniel was life flighted
to Presbyterian University Hospital. (TT: 42, 65) He was hospitalized for six (6) days for treatment of the stab wound of the chest.
(TT: 43) During the hospitalization and as a result of the treatment he developed a serious infection of the groin and leg for which
he was still being treated at the time of trial. (TT: 43-44) Appellant was arrested and charged with the assault of Nathaniel as noted
hereinabove.

DISCUSSION
I.
Appellant alleges that the Trial Court erred at sentencing when it took into consideration Appellant’s previous presentence

report from 1990 in addition to the presentence report prepared in aid of sentencing for this matter. This issue has no merit.
On March 10, 2010, immediately following the entry of the guilty verdicts in this matter, the Trial Court set sentencing for June

10, 2010, and ordered that a presentence report be prepared by the Allegheny County Department of Probation. (TT: 134)
Pa.R.Crim.P. 702 (Aids in Imposing Sentence)

On June 10, 2010 the Trial Court was in possession of, and had reviewed, two (2) presentence reports. Those reports in fact, by
virtue of their content and information, amounted to one (1) comprehensive presentence report: (1) a presentence report regard-
ing Appellant prepared in 1990 for the Honorable James F. Clark of the Allegheny County Court of Common Pleas, Criminal
Division; and, (2) a supplemental or updated report that covered the period of time from 1990 until June 10, 2010, prepared for the
Trial Court. S.T. at 2-3.1 This is a common and accepted practice in Allegheny County, and did not prejudice Appellant as the Trial
Court took into account the age of the offense and information set forth in the 1990 report, and the Trial Court gave Appellant the
opportunity to make any corrections or additions to the reports. (ST: 3-4, 7-8) 

The comprehensive history as set forth in both reports, and taken into consideration by the Trial Court, is completely consis-
tent with the Trial Court’s sentencing obligation. The Superior Court has mandated that, “when imposing sentence a court is
required to consider the particular circumstances of the offense and the character of the defendant. In considering these factors,
the court should refer to the defendant’s prior criminal record, age, personal characteristics and potential for rehabilitation.”
Commonwealth v. Widmer, 667 A.2d 215, 223 (Pa, Super. 1995) (citations and quotations omitted), see also 42 Pa. C.S. § 9721 (b)
(General standards)

Thus the Trial Court, as required by law, properly inquired into Appellant’s history and background. No error can be ascribed
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to the Trial Court’s use of the earlier presentence report, as its review was consistent with the Trial Court’s sentencing obligation.
This claim is without merit.

II.
Appellant claims that the evidence in this case was insufficient to sustain Appellant’s conviction beyond a reasonable doubt for

two (2) counts of Aggravated Assault. The Superior Court has stated that the applicable Standard of Review as follows:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part, or none of
the evidence. Furthermore, when reviewing a sufficiency claim, our Court is required to give the prosecution the benefit
of all reasonable inferences to be drawn from the evidence.

Commonwealth v. McClendon, 874 A.2d 1223, 1228-1229 (Pa. Super. 2005)

A. Aggravated Assault, 18 Pa.C.S. § 2702 (a) 1
Pursuant to 18 Pa. C.S. § 2701 (a) 1 a person may be convicted of Aggravated Assault if he, “attempts to cause serious bodily

injury to another, or causes such injury intentionally, knowingly, or recklessly under circumstances manifesting extreme indifference
to the value of human life”. 18 Pa.C.S. § 2702 (a) 1. “Serious bodily injury” is defined as “bodily injury which creates a substantial risk
of death or which causes serious permanent disfigurement, or protracted loss or impairment of function of any bodily member or
organ”. 18 Pa.C.S. § 2301.

In this case the Trial Court, in conjunction with this count of the information and its disjunctive nature, submitted an instruc-
tion to the jury to indicate which, if any, type of Aggravated Assault they found Appellant guilty of. (TT: 113-114) Consistent with
that instruction and their evaluation of the evidence, the jury determined that the Appellant was guilty of attempting to cause
serious bodily injury to the victim. (TT: 127). See also Reproduced Record at “Verdict Slip”.

In Commonwealth v. Gruff, 822 A.2d 773, 776 (Pa. Super. 2003) the Superior Court stated that, “for aggravated assault purposes,
an “attempt” is found where the accused, with the required specific intent, acts in a manner which constitutes a substantial step
toward perpetrating a serious bodily injury upon another”. Gruff, 822 A.2d at 776.

The Trial Court has set forth a detailed recitation of facts herein (Findings of Fact) and respectfully incorporates that by ref-
erence for purposes of the present discussion. Briefly stated however, here Appellant was intoxicated, and confrontative that
afternoon. He became agitated with the victim’s “attitude”, and statement that John had won the fight between the two brothers.
Appellant left the dining room where the victim was seated, secured a twelve (12) inch knife, returned to the dining room, and
stabbed the victim in the upper right chest. This conduct clearly evinced the required specific intent to cause serious bodily
injury to the victim. As the Superior Court has stated with presently applicable acumen, 

The intent to cause serious bodily injury – the only element of aggravated assault at issue here – may be proven by
direct or circumstantial evidence. Where one does not verbalize the reasons for his actions, we are forced to look at
the act itself to glean the intentions of the actor, Where the intention of the actor is obvious from the act itself, the finder
of fact is justified in assigning the intention that is suggested by the conduct.

Commonwealth v. Hall, 830 A.2d 537, 542 (Pa. 2003) (citations and quotations omitted) 

Here there was sufficient evidence for the jury to determine that Appellant attempted to cause serious bodily injury to
Nathaniel Taylor. This claim is without merit.

B. Aggravated Assault, 18 Pa.C.S. § 2702(a)(4)
Aggravated Assault, 18 Pa. C.S. § 2702(a)(4) is defined as follows: “A person is guilty of Aggravated Assault if he attempts to

cause or intentionally or knowingly cause bodily injury to another with a deadly weapon”. 18 Pa.C.S. § 2702(a)(4).
Here the jury found Appellant guilty of causing bodily injury to the victim with a deadly weapon. (TT: 127). See also Reproduced

Record at “Verdict Slip”. “Bodily injury” is defined as “impairment of physical condition or substantial pain”. 18 Pa.C.S. § 2301
(Definitions). The victim suffered a stab wound to the chest that required being life flighted to Presbyterian Hospital and hospi-
talization of six (6) days. (TT: 43) Thus it cannot be reasonably questioned that the victim suffered bodily injury, or that the knife,
twelve inches in length, used in this instance was a deadly weapon. 18 Pa.C.S. § 2301 (deadly weapon includes any device or instru-
mentality which in the manner it is used or intended to be used is calculated or likely to produce death or serious bodily injury). 

Finally, in regard to the intent provision, the Superior Court has stated, “with respect to the intent requirement of each section
we examine the defendant’s words and conduct to determine whether the record supports a finding of the requisite intent”. Gruff,
822 A.2d at 779-780

The Trial Court has set forth the Appellant’s conduct hereinabove (Section II-A) and incorporates that by reference for purposes
of the present discussion. Consistent with the jury’s verdict there can be no question as to the Appellant’s intent to cause serious
bodily injury, let alone cause bodily injury to the victim. Consequently, Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed. 

BY THE COURT:
/s/Borkowski, J.

Date: September 30, 2011
1 S.T. refers to the Sentencing Transcript of June 10, 2010
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Commonwealth of Pennsylvania v.
Anton Patterson

Criminal Appeal—Homicide—Hearsay—Waiver—Testimony About Gang Retaliation

No. CC 200812665. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 27, 2011.

OPINION
PROCEDURAL HISTORY

Appellant was charged by Criminal Information (CC 200812665) with one (1) count each of: Criminal Homicide1; Robbery2;
Carrying a Firearm Without A License3; Possession Of A Firearm By A Minor4; and Criminal Conspiracy5.

Appellant proceeded to a jury trial on July 15-17, 2009 whereupon he was found guilty of all charges, including First Degree
Murder at the Criminal Homicide count.

On November 10, 2009 Appellant was sentenced to serve a sentence of life without the possibilty of parole on the charge of First
Degree Murder, and consecutive periods of incarceration of seven (7) to fourteen (14) years on the Robbery charge, four (4) to
eight (8) years on the Conspiracy charge, and two (2) to four (4) years on the Carrying A Firearm Without A License charge. No
further penalty was imposed on the Possession of A Firearm By A Minor.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant states them:

I. The trial court erred in admitting testimony by Shawn Ruffin that a third person – Robert Agurs – told him that “I was
just with your man Tone [the defendant] and he just murked someone.” [pages 219 through 222 of the trial transcript]
the Commonwealth had, prior to trial, filed a motion in limine seeking to admit this testimony and argument was also
made, on the record, during trial about this evidence [see pages 11-12 and 215-218]. Defendant avers that this statement
was devoid of the special rationale that usually accompanies these types of statements, i.e.,” that the rationale for the
exception lies in the special reliability that is furnished when excitement suspends the declarant’s powers of reflection
and fabrication.” Commonwealth v. Blackwell, 494 A.2d 426 (Pa. Super. 1985). In this case, in accordance with the
Commonwealth’s argument for admission of the statement, the declarant was more than just an observer; he was a par-
ticipant and thus his motivation must be questioned and thus the inherent reliability and truthfulness of the statement
questioned. In addition, contrary to the Commonwealth’s argument, this statement was offered to prove the very matter at
issue, i.e. that this Defendant shot the victim. Thus, because of this statement and the very unavailability of the declarant
for cross-examination as a declarant as well as an eyewitness, Defendant was denied his constitutional right to cross-
examine that witness and to confront the witness against him.”

II. The trial court erred in limiting evidence, by granting the Commonwealth’s motion in limine, that the victim, at the
time of his death, possess $197 on his person, as well as an empty black holster and a permit to carry a firearm.

III. The trial court erred in permitting the Commonwealth to question the only eyewitness – Keisha Davis – about her
fears of retaliation from gangs in the neighborhood. [see page 98 of the trial transcript] This evidence was not relevant
in that there was not testimony that this Defendant was in any way connected with any named gangs, nor was there any
evidence of any intimidation or retaliation by or on behalf of the defendant. Even if relevant, the testimony was unduly
prejudicial and any perceived relevance was outweighed by its prejudicial effect.

IV. The verdict was contrary to the evidence and against the weight of the evidence. Keisha Davis testified that the per-
son who shot the victim was standing behind her and she was facing the victim. The physical evidence clearly shows that
the victim was shot from behind. Additionally, the face of the shooter was covered and only his eyes were showing: that
is all that she could see. Her ability to make an identification from that limited observation was all but impossible.

V. On May 17, 2010 [after Defendant had filed this original Concise Statement of Matters Complained of on Appeal] the
United States Supreme Court decided the case of Graham v. Florida, 130 S.Ct. 2011 (2010). In that case, the Supreme
Court held unconstitutional a Florida statute that permitted the imposition of a life sentence without parole on a juvenile
for an offense that was not a homicide offense and went on to hold that the Eighth Amendments proscription against cruel
and unusual punishment does not permit a juvenile offender to be sentenced to life in prison without parole for a non-
homicide crime. In so holding that decision calls into doubt the validity of other state statutes, including the Pennsylvania
statute at 42 Pa.C.S.A. §6355(a); 18 Pa.C.S.A. § 3121(e)(2) and 61 Pa. C.S.A. § 6137(a).

VI. Defendant avers that the evidence on the entire record is insufficient to sustain a conviction for any and/or all of the
offenses of which he was found guilty.

FINDINGS OF FACTS
On August 4, 2008 at 11:30 P.M. Anthony Rivers (victim) telephoned Keisha Davis and asked if he could visit her at her home.

(TT: 66-68)6 The victim and Ms. Davis had met several months earlier and had become friends. (TT: 66-68) Ms. Davis resided in a
townhouse on Columbo Street in the Garfield section of the City of Pittsburgh, Allegheny County. (TT: 67) The victim did not live
in Garfield and traveled by car to Ms. Davis’s residence arriving at 11:53 P.M. (TT: 68) When the victim arrived Ms. Davis came
out of her residence and the two stood and talked on the sidewalk next to the victim’s vehicle. (TT: 68, 72) As they talked Appellant
and another person approached and Appellant demanded a gold chain and cross the victim was wearing. (TT: 72-74, 102) 

The chain and cross hung loosely around the victim’s neck, and the cross was somewhat distinctive because of its large size and
features. (TT: 78-79, 102) Without giving the victim the opportunity to comply, the second actor removed the chain and cross from
around the victim’s neck. (TT: 72-77, 106, 109) Immediately after the second actor removed the chain and cross, Appellant shot the
victim in the head with a .40 caliber Glock semi-automatic pistol. (TT: 77, 170, 233-234) Appellant and the second actor immediately
fled the scene in the direction from where they approached. (TT: 83-84, 117) The projectile traveled through the victim’s head;
entering behind the left ear, fragmenting during its travel, and exiting behind the victim’s right ear. (TT: 55-59) The victim collapsed
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to the ground and despite prompt response from medics he was pronounced dead at the scene at 12:45 A.M. (TT: 58-59) The subse-
quent autopsy confirmed that the victim died from the gunshot wound to the head and associated internal trauma. (TT: 55-59)

Although Appellant was wearing a surgical mask that covered part of his face, Keisha Davis had an opportunity to view
Appellant’s face, his stature, and listen to his voice during this episode. Ms. Davis did not know Appellant’s name, but she rec-
ognized Appellant as a person who lived in the neighborhood and with whom she had had contact with over the years she lived
there. She also knew Appellant from the fact that they had attended the same high school, and Appellant had approached her
on multiple occasions in an attempt to date her. (TT: 75-80, 83-85, 102-103, 126, 138) Ms. Davis provided the aforementioned
information to the police and subsequently identified Appellant from a high school yearbook. (TT: 92-93)

On August 5, 2008 an arrest warrant was issued for Appellant, as well as a search warrant for his residence, which was located
very close to the scene of the shooting. (TT: 208-210, 253, 302) The gold chain and cross worn by the victim was recovered from
a shoebox in Appellant’s bedroom, and Appellant was arrested and charged as noted hereinabove. The second actor was never
apprehended or identified.

DISCUSSION
I.
Appellant alleges that the trial court erred in admitting testimony from Shawn Ruffin that a third person (Robert Agurs) told

him that, “I was just with your man Tone and he just murked someone.” This claim is without merit.
It is well established that the admissibility of evidence is solely within the discretion of the trial court and the trial court’s decision

will be reversed only if the trial court has abused its discretion. Commonwealth v. Seilhamer, 862 A.2d 1263, 1270 (Pa. Super. 2004).
The Trial Court admitted the statement as an excited utterance pursuant to Pa.R.E. 803(2): “A statement relating to startling

event or condition made while the declarant was under the stress of excitement caused by the event or condition.” Pa. R.E. 803(2),
Commonwealth v. Barnes, 456 A.2d 1037 (Pa. Super. 1983).

The Pennsylvania Supreme Court has stated that in order for a statement to admitted under this exception it must be shown
that: (1) the declarant witnessed an event sufficiently startling and so close in point of time as to render the declarant’s reflective
thought processes inoperable; and, (2) the statement was a spontaneous reaction to that startling event. Commonwealth v.
Pronkoske, 383 A.2d, 858, 860 (Pa. 1978).

Instantly there is no question that a startling event – the shooting of an unarmed man as he stood talking to a friend outside her
residence – occurred. Commonwealth v. Washington, 692 A.2d 1018 (Pa. 1997) cert. denied 523 U.S. 1123 (1998) (witnessing a mur-
der is clearly a unexpected and shocking event) The question that confronted the Trial Court was whether the declarant had per-
sonal knowledge of the startling event. See TT at 11-12, 216-218, Commonwealth v. Pronkoske, 383 A.2d at 860 (for declaration
about the event to be admissible it must appear that the declarant perceived the event that he is talking about). 

The Pennsylvania Supreme Court has stated that the circumstances surrounding the event may establish that the declarant was
in a position to observe a defendant’s actions. Commonwealth v. Counterman, 719 A.2d 284, 299 (Pa. 1998), cert. denied 528 U.S.
836 (1999).

In the present case Shawn Ruffin testified that he was in close proximity to the shooting and after hearing the gunshot that killed
the victim he saw Robert Agurs coming from the area of the shooting. (TT: 221, 228) While others were moving toward the scene
of the shooting out of curiosity, Agurs was hastily leaving the scene in its immediate aftermath, and it was then that he made the
statement. (TT: 221-222) According to Ms. Davis there were only four (4) persons in the immediate area when the shooting
occurred: Appellant, an unidentified accomplice, the victim, and Ms. Davis herself. (TT: 73) Despite their best efforts the police
could not locate Agurs in the aftermath of the shooting, nor was he able to be located for purpose of the trial itself. (TT: 12) It was
clear to the Trial Court that Agurs was either: (1) a person in the area who Ms. Davis did not see; or more likely, (2) the second
actor who was as shocked as Ms. Davis that Appellant shot the victim despite the victim’s lack of resistance and the ease with which
the robbery was accomplished.

Given the proximity of time and place, as well as the surrounding circumstances, the Trial Court determined that there was suf-
ficient corroborating evidence that the statement met the requirements of the excited utterance hearsay exception. (TT: 215-217)
Commonwealth v. Counterman, 719 A.2d at 299, Commonwealth v. Hood, 872 A.2d 175, 181-182 (Pa. Super. 2005) (circumstances
indicated sufficient corroborating evidence that two (2) unidentified 911 callers actually witnessed the event and their statements
were admissible as excited utterances). This issue is without merit.

II.
Appellant alleges that the Court erred in granting the Commonwealth’s Motion in Limine regarding items (an empty holster, a

firearms permit, $197.00) that were found on the victim at the time he was shot. This issue is without merit. 
A close reading of the record in this matter clearly indicates that this is not an issue that merits much discussion. The

Commonwealth filed a Motion In Limine regarding the aforementioned items alleging that they were irrelevant. Prior to trial the
Trial Court discussed the issue with both counsel, and initially reserved ruling on the motion but after further discussion granted
the motion to a limited extent. (TT: 9-11) The Trial Court recognized that the evidence might become admissible depending on the
strategy of defense counsel and/or how the evidence in the case developed. (TT: 11) This ruling did not prejudice Appellant as the
Trial Court left that evidentiary door open for either party to pursue. (TT: 11) Pa. R.E. 103 (Rulings on Evidence); see generally
Commonwealth v. Bobin, 916 A.2d 1164, 1166 (Pa. Super. 2007). 

Neither party sought to introduce the evidence during the course of trial, consequently no further discussion is necessary. This
claim is without merit.

III.
Appellant next alleges that, “the trial court erred in permitting the Commonwealth to question the only eyewitness - Keisha

Davis - about her fears of retaliation from gangs in the neighborhood”. This claim is without merit. 
Initially it must be noted that a question was posed and answered as follows: Q: “Are you familiar with the Garfield Bloods? ”;

A: “Yes”., an objection was then lodged by defense counsel and the Trial Court precluded further inquiry into the area. (TT: 97-98)
The Court stated, “You can ask her. I mean, she already stated that she is in fear of retaliation from groups or persons in the neigh-
borhood. Limit it to that”. (TT: 98)

Prior to that question and answer, the victim, in the context of explaining her testimony given at the preliminary hearing,
testified that she was nervous at that time; and that stemmed from her being labeled a “snitch” and being subject to retaliation in
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the neighborhood. (TT: 96) Commonwealth v. Whitfield, 419 A.2d 27, 29 (Pa. Super. 1980) (evidence of witness’s fear of retaliation
from gangs was admissible to explain delay in reporting crime). See also Commonwealth v. Brewington, 740 A.2d 247, 251-252, (Pa.
Super. 1999).

It is clear that the Trial Court prohibited any testimony regarding gang activity or Appellant’s affiliation with the same, and that
the testimony was limited to Ms. Davis explaining her earlier testimony. (TT: 97-98) See Brewington, 740 A.2d at 251. (no error
where defense counsel’s objection was sustained, the witness did not answer and counsel did not request relief at trial) (noting also
that evidence of gangs and gang membership is admissible to explain the conduct of a Commonwealth witness). This issue is with-
out merit.

IV.
Appellant alleges that the verdict was against the weight of the evidence and that the Trial Court abused its discretion by not

granting Appellant’s post-sentence motion for a new trial for that reason. This claim has no merit.
The Pennsylvania Supreme Court has stated as follows:

A claim alleging the verdict was against the weight the evidence is addressed to the discretion of the trial court.
Accordingly, an appellate court reviews the exercise of the trial courts discretion; it does not answer for itself whether the
verdict was against the weight of the evidence. It is well settled that the jury is free to believe all, part, or none of the of
the evidence and to determine the credibility of witnesses, and a new trial based on a weight of the evidence claim is only
warranted where the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice. In determining
whether this standard has been met, appellate review is limited to whether the trial judge’s discretion was properly exer-
cised, and relief will only be granted where the facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011) (citations and quotations omitted).
The Trial Court has set forth a detailed summary of the facts hereinabove (Findings of Facts) and respectfully incorporates that

for purposes of the present discussion. Supra at pp. 5-8 
Briefly stated the fact finder accepted the testimony of eyewitness Keisha Davis. Ms. Davis testified that: (1) she was standing

with the victim when Appellant and a second actor approached and demanded the victim’s gold chain and cross; (2) she recognized
the Appellant’s voice; (3) she recognized the Appellant’s face although it was partially covered by a surgical mask; (4) she recog-
nized Appellant by virtue of his stature; and, (5) her recognition was firmly based on her face-to-face contacts and communication
with him in the community where they both lived and attended the same high school. See supra at pp. 5-7, Commonwealth v. Brown,
23 A. 3d 544, 557-558 (Pa. Super. 2011) (no error in trial court’s determination that the verdict was not against the weight of the
evidence where victim’s identification of defendant was reliable under the totality of the circumstances). See also Commonwealth
v. Baker, 614 A.2d 663 (Pa. Super. 1992) (first-degree murder conviction supported by identification of defendant as participant
and shooter in robbery).

Here it cannot be said that the trial court abused its discretion in denying Appellant’s Motion For a New Trial based on his claim
that the verdict was against the weight of the evidence. Commonwealth v. Widmer, 744 A.2d 745, 753 (Pa. 2000) (because the trial
judge has had the opportunity to hear and see the evidence presented an appellate court will give the gravest consideration to the
findings and reasons advanced by the trial judge when reviewing a trial court’s determination whether a verdict is against the
weight of the evidence).

This claim is without merit.

V.
Appellant claims that the validity of Pennsylvania statutes: 42 Pa. C.S.A. § 6355(a) (Transfer to Criminal Proceedings); 18 Pa.

C.S.A. § 3121(c)(2) (Sentences); and, 61 Pa.C.S.A. § 6137(a) (Parole, General Criteria for Parole), have been called into question by
the United States Supreme Court decision in Graham v. Florida, 130 S. Ct. 2011 (2010) (Florida statute that permitted imposition
of life sentence without parole on juvenile for a non-homicide offense was unconstitutional as violative of Eighth Amendment).

The decision in Graham v. Florida, by its explicit terms and discussion, is limited to application of the United States Constitution
Eighth Amendment’s Cruel and Unusual Punishments Clause to prohibiting a juvenile to be sentenced to life without parole for a
non-homicide crime. Graham, 130 S. Ct. 2021-2034.

Consequently this United States Supreme Court decision has no applicability herein. Appellant’s claim is without merit.

VI.
Appellant attempts to raise issues as to: (1) the sufficiency of evidence; and, (2) sentencing, by incorporation of his post sen-

tence motion in his Concise Statement of Matters Complained Of On Appeal (Concise Statement). These claims have been waived. 
In his Concise Statement Appellant states that, “Defendant incorporates herein the matters raised in the Post Sentence Motion

filed previously as set forth herein”. Concise Statement of Matters Complained Of On Appeal Pursuant To Pa.R.A.P. 1925(b) at page
3. The Superior Court does not accept this practice and has stated, “we do not condone the Commonwealth’s incorporation by
reference of its Motion for Reconsideration. A Rule 1925(b) statement should include a Concise Statement of each issue to be
raised on appeal”. Commonwealth v. Smith, 955 A.2d 393, 395 (Pa. Super. 2008)

Given the manner in which Appellant has framed his sufficiency and sentencing issues the Pennsylvania Superior Court has
commented, and consequently decided this present issue, as follows,

It has been held that when the trial court directs an appellant to file a concise statement of matters complained of on
appeal, any issues that are not raised in such a statement will be waived for appellate review. Similarly, when issues are
too vague for the trial court to identify and address, that is the functional equivalent of no concise statement at all. Rule
1925 is intended to aid trial judges in identifying and focusing upon those issues which the parties plan to raise on
appeal. Thus, Rule 1925 is a crucial component of the appellate process. When the trial court has to guess what issues
an appellant is appealing, that is not enough for meaningful review.

Smith, 955 A.2d at 393 (citations and quotations omitted).

These issues have been waived.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.
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BY THE COURT:
/s/Borkowski, J.

Date: September 30, 2011

1 18 Pa.C.S. § 2501(a)
2 18 Pa.C.S. § 3701(a)(1) i, ii 
3 18 Pa.C.S. § 6106
4 18 Pa.C.S. § 6110.1
5 18 Pa.C.S. § 903
6 “TT” refers to the trial transcript of July 15-17, 2009

Commonwealth of Pennsylvania v.
Cameron Basking

Commonwealth Appeal—Suppression—Defects in Search Warrant/Affidavit

No. CC 201013467. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—November 1, 2011.

OPINION
This is a direct appeal wherein the Commonwealth of Pennsylvania appeals from the order granting suppression of evidence.

The Commonwealth has certified that the Court’s order substantially handicapped the Commonwealth’s ability to proceed in this
case. The issue asserted by the Commonwealth on appeal is whether this Court erred in concluding that a factual omission in
the affidavit of probable cause that the person engaged in drug dealing was not the defendant was a material defect defeating
a finding of probable cause, thereby resulting in the suppression of all evidence obtained as a result of the execution of the
search warrant. Because the general and vague wording in the affidavit was such that a false inference could easily be drawn
that the defendant was one of the persons engaged in drug transactions in an alley outside of the two-unit apartment building
which contained what was believed to be his residence, the omission of the fact that he was not among those engaged in the alleged
drug activity in the alley was significant. However, the order for suppression of the evidence was not limited to that reason. This
Court’s ruling was based on the lack of probable cause in the affidavit attached to the application for the search warrant. The order
granting suppression should be affirmed.

The “Application for Search Warrant and Authorization” presented to the issuing authority in this case set forth the following infor-
mation under the pre-typed sub-heading of “SPECIFIC DESCRIPTION OF PREMISES AND/OR PERSON TO BE SEARCHED:”

1400 Marlboro Avenue (Rear) Pittsburgh PA 15221. This is a two-story, red brick, two-unit structure. There are numer-
ous windows on the front side of the structure as well as two exterior doors. The house numbers are clearly displayed on
the front as well. The rear apartment is accessed by a white exterior door with half moon glass. This door leads into a
vestibule and to another (directly in front) door which is the specific apartment door.
Cameron Baskin[sic] B/M DOB:09/23/1989

Also on the “Application For Search Warrant and Authorization,” under the heading, “NAME OF OWNER, OCCUPANT OR
POSSESSOR OF SAID PREMISES TO BE SEARCHED:” was the following information:

Owner: Darwin Coleman Occupant: Cameron Baskin[sic] B/M 09/23/89

The “Affidavit Of Probable Cause” attached to the “Application For Search Warrant And Authorization” set forth the following
information:

Your affiant is Detective Joseph Lewis is [sic] a member of the Pittsburgh Bureau of Police currently assigned as a
detective in the Narcotics Unit.

Your affiant, Detective Lewis, has been a Pittsburgh Police Officer since January 2000. He has been assigned to the
Narcotics Unit as a Detective since July 2004. Prior to being assigned to Narcotics, Detective Lewis worked in the Zone
2 Station where he worked as a uniformed patrolman and a plainclothes officer. Detective Lewis has made and/or partic-
ipated in several hundred drug arrests, conducted surveillance, and has written several narcotics search warrants. Your
affiant has been involved in undercover purchases of illegal narcotics with your affiant purchasing drugs hand to hand
from drug dealers. In addition to standard state mandated police training, your affiant has received additional training
in narcotics including Top Gun Undercover Narcotics Investigation Course as well as several other courses relating to
narcotics investigations. Your affiant has worked jointly in narcotics investigations with other agencies and was assigned
as a Task Force Officer at the ATF office for four and a half years.

Recently, your affiant was contacted by an informant who had provided information in the past which lead[sic] to an
arrest and seizure of narcotics. This confidential informant (CI) provided new information that a black male named
“CC” was selling illegal narcotics from two separate locations, and has in fact purchased heroin from “CC” from these
locations on several occasions. The one location was in the Northside of Pittsburgh, namely the Perrysville Avenue area.
The other location was in the alley behind the 1400 block of Marlboro Avenue Wilkinsburg, PA 15221. This CI knows
what illegal narcotics are because she/he has purchased, possessed and used the substances on numerous occasions. The
CI stated that when she/he calls “CC” she/he is provided which location to meet with “CC” for the purpose of purchasing
illegal narcotics.
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In the last 48 hours, your affiant meet [sic] with CI and a phone call was placed to (412) 294-3939. This is the phone
number that CI has used to communicate with “CC” in the past. “CC” stated to CI to come to the Wilkinsburg location
(Alley behind 1400 block of Marlboro Street[sic]). After receiving this information, your affiant met with Narcotics
Detectives to formulate plans to conduct a controlled purchase of illegal narcotics. Detectives went to the area to perform
surveillance of the location and the surrounding area.

Your affiant formulate[sic] a plan were[sic] Detective Lewis was to drive an undercover vehicle with the CI riding as
a passenger in the vehicle. The CI was searched for money, contraband and any forms of paraphernalia prior to leav-
ing for the location. Your affiant and CI drove to the location. While in route to the location, surveillance Detectives
observed a dark colored Lincoln arrive at the location and parked[sic]. This vehicle was occupied by two black males
and they exited the vehicle and entered the rear door of 1400 Marlboro Avenue. Approximately two minutes later,
surveillance Detectives observed two additional black males walk up to 1400 Marlboro Avenue and also entered the
rear door.

Surveillance units observed one of the males, who they observed entering the rear of 1400 Marlboro Avenue, exit the
same door and walk to the alley (Copley Way) behind this location. Detectives observed a silver vehicle, driven by a white
female, drive down Copley Way and stop next to this male. The male approached the vehicle and a drug transaction was
observed. A couple minutes later a green vehicle drove down Copley Way and this male performed a drug transaction
with the white male driver of this vehicle. Another silver vehicle drove down Copley Way and this male performed a drug
transaction with the white male driver.

As Detective Lewis and CI were a couple minute[sic] from arriving at the location, surveillance Detectives observed this
same male exit from the rear of 1400 Marlboro Avenue and walk to Copley Way. He crossed over Blenheim Street and he
stood on the side of the road on Copley Way. Detective Lewis and CI arrived at the location where this black male
approached their vehicle. This male held his hand out and Detective Lewis handed him a quantity of US currency and
this male handed Detective Lewis illegal narcotics. Detective Lewis and the CI left the location and traveled to a prede-
termined location were the CI was debriefed and released.

After the transaction was completed with Detective Lewis, surveillance Detectives observed said black male walk directly
to 1400 Marlboro Avenue and again enter the same rear door.

Detective researched the address, vehicle information and persons associated with said sources. Detectives identified
several individuals and retrieved photographs of these individuals and they were shown to CI. CI was able to identify
Cameron Baskin[sic] (DOB 09/23/1989) as the person he knows to be “CC”.

Based on the above information, your affiant respectfully requests a search warrant for 1400 Marlboro Avenue (rear
entering apartment) Wilkinsburg, PA 15221 and the person of Cameron Baskin[sic] (DOB 09/23/1989).

Article I, Section 8 of the Pennsylvania Constitution and the Fourth Amendment of the United States Constitution each require
that search warrants be supported by probable cause. Commonwealth v. Jones, 988 A.2d 644, 655 (Pa. 2010). “The linch-pin that
has been developed to determine whether it is appropriate to issue a search warrant is the test of probable cause.” Commonwealth
v. Edmunds, 526 Pa. 374, 586 A.2d 887, 899 (Pa.1991) (quoting Commonwealth v. Miller, 513 Pa. 118, 518 A.2d 1187, 1191 (Pa.
1986)). “Probable cause exists where the facts and circumstances within the affiant’s knowledge and of which he has reasonably
trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that a search should be
conducted.” Commonwealth v. Thomas, 448 Pa. 42, 292 A.2d 352, 357 (Pa. 1972).

“Before an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information
sufficient to persuade a reasonable person that probable cause exists to conduct a search”. Commonwealth v. Davis, 466 Pa. 102,
351 A.2d 643 (1976). The standard for determining whether the requisite level of probable cause exists for the issuance of a search
warrant is the “totality of circumstances” test set forth in Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983). See
Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921 (1985). Specifically,

A magistrate is to make a ‘practical, common-sense decision whether, given all the circumstances set forth in the affidavit
before him, including the ‘veracity’ and basis of knowledge’ of person supplying hearsay information, there is a fair prob-
ability that contraband or evidence of a crime will be found in a particular place.

Commonwealth v. Jones, 542 Pa. 418, 668 A.2d 114, 117, (1995) citing Gray, 503 A.2d 925, quoting Gates, 462 U.S. at 238-39.
Rule 205 of the Pennsylvania Rules of Criminal Procedure, entitled, “Contents of Search Warrant,” provides, in pertinent part:

Each search warrant shall be signed by the issuing authority and shall:

(1) specify the date and time of issuance;

(2) identify specifically the property to be seized;

(3) name or describe with particularity the person or place to be searched;

****

(7) certify that the issuing authority has found probable cause based upon the facts sworn to or affirmed before the
issuing authority by written affidavit(s) attached to the warrant;

****
(emphasis supplied).

Rule 206 of the Pennsylvania Rules of Criminal Procedure entitled, “Contents of Application for Search Warrant,” provides, in
pertinent part:

Each application for a search warrant shall be supported by written affidavit(s) signed and sworn to or affirmed before
an issuing authority, which affidavit(s) shall:
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(1) state the name and department, agency, or address of the affiant;

(2) identify specifically the items or property to be searched for and seized;

(3) name or describe with particularity the person or place to be searched;

(4) identify the owner, occupant, or possessor of the place to be searched;

(5) specify or describe the crime which has been or is being committed;

(6) set forth specifically the facts and circumstances which form the basis for the affiant’s conclusion that there is prob-
able cause to believe that the items or property identified are evidence or the fruit of a crime, or are contraband, or are
or are expected to be otherwise unlawfully possessed or subject to seizure, and that these items or property are or are
expected to be located on the particular person or at the particular place described;

(emphasis supplied)

The information contained in an affidavit must be viewed “in a common sense, non-technical manner and deference must be
accorded to the issuing magistrate”. Jones, 668 A.2d at 117. The magistrate’s finding of probable cause must be limited to the four
corners of the affidavit. Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141, 141 (1981). “In determining whether a search war-
rant is supported by probable cause, appellate review is confined to the four corners of the affidavit.” Commonwealth v. Galvin,
603 Pa. 625, 985 A.2d 783 (2009) (citation omitted) (emphasis supplied).

There is no information in the affidavit of probable cause that specifically links the defendant to the rear apartment located at
1400 Marlboro Avenue. The rear apartment of 1400 Marlboro Avenue is not even mentioned in the affidavit of probable cause.1 The
only mention of the defendant by name is contained in the second to last paragraph of the affidavit in that the confidential inform-
ant was able to identify Cameron Baskin [sic] as being “C.C.” after looking at a photograph of him. “C.C.” was not specifically
described as being any of the persons engaged in any surveilled drug activity. The identification of “C.C.” was made only after
detectives associated him with “said sources”. The term, “said sources,” is vague and, upon review of the affidavit, this Court was
unable to determine what relationship, if any, the defendant had with the building located at 1400 Marlboro Avenue, let alone a
specific apartment located within that building.2

Indeed, the only information that there are two apartments located at 1400 Marlboro Avenue comes from the application for the
search warrant, not from within the affidavit of probable cause. Ironically, the information on the face of the application provides
an additional basis why there was no probable cause to support the issuance of the warrant. The information on the face of the
application indicates that 1400 Marlboro Avenue is comprised of two apartments and that the entrance door to the rear apartment
is located inside the building, in a vestibule. The exterior door of the rear of the building leads into that vestibule. Therefore, the
information in the affidavit of probable cause that several persons were observed to have entered the rear door only indicates that
persons entered the vestibule. There is no indication that anyone entered either apartment. There is not even any indication that
there was a lock on the exterior door of the building. To put it another way, while the information in the affidavit of probable cause
may have arguably given a basis to search the vestibule of the rear portion of 1400 Marlboro Avenue, nothing in the affidavit of
probable cause supports the issuance of a warrant that would allow for the entering through the rear exterior door of the apart-
ment building and then entering the separate door to the rear apartment for the purpose of conducting a search and seizure. 

The information set forth in the affidavit of probable cause, without reference to the information set forth on the application for
the search warrant, makes no connection whatsoever between the rear apartment of 1400 Marlboro Avenue and the activity occur-
ring in the alley behind 1400 Marlboro Avenue and/or the defendant. The affidavit of probable cause, therefore, does not “set forth
specifically the facts and circumstances which form the basis for the affiant’s conclusion…that [evidence and/or contraband] are
or are expected to be located…at the particular place described,” as required by Rule 206(6) of the Pennsylvania Rules of Criminal
Procedure. Inasmuch as the determination of whether a search warrant is supported by probable cause is confined to the four
corners of the affidavit, the affidavit fails to support the issuance of the warrant. 

In Commonwealth v. Ruey, 586 Pa. 230, 892 A.2d 802 (2006), the Commonwealth conceded that a search warrant application
for medical records of the defendant regarding treatment on a certain date was deficient because the affidavit of probable cause
lacked any information concerning why the trooper who applied for the search warrant believed that the particular hospital iden-
tified on the application for the search warrant (University of Pittsburgh Medical Center) had conducted a BAC test on the defen-
dant or even that the defendant had been transferred to that particular hospital for treatment. The application for the warrant
did identify the specific hospital under the heading “Specific Description of Premises and/or Person to be Searched.” The
Affidavit of Probable Cause attached to the application did not indicate any connection between the hospital and the events
described in the affidavit. After obtaining the medical records pursuant to the admittedly defective warrant application, the
Commonwealth submitted a second application for search warrant. The affidavit of probable cause attached to the second appli-
cation contained the facts missing from the first affidavit. The Commonwealth obtained the same medical records pursuant to the
second search warrant.

Madame Justice Newman wrote the opinion announcing the judgment of the Court in which Justice Baer joined. In her opinion,
Justice Newman found that the magisterial district judge who authorized the first search warrant “could reasonably have inferred
the specific place to be searched and items to be seized from the face of the application of the original warrant identifying the
particular hospital as the place to be searched and which records were to be seized.” Justice Newman concluded that suppression
of evidence was, therefore, not warranted in that case.

Justice (now Chief Justice) Castille filed a concurring opinion which was joined by Justice Saylor and Justice Eakin. Justice
Saylor filed a concurring opinion that was joined by Justice Castille. Justice Saylor wrote that:

The Fourth Amendment requires that the government establish a nexus among the four factors of time, crime, objects,
and place (citation omitted). In the present case, the Commonwealth acknowledges as a ‘glaring flaw’ in the first affidavit
of probable cause the affiant officer’s failure to attest that appellant was ever transported to, or treated at, the University
of Pittsburgh Medical Center, thus, facially omitting the essential connection to place (footnote omitted).

In a footnote in his concurring opinion, Justice Castille (joined by Justice Eakin) indicated: 

I am persuaded by Justice Saylor’s view; it appears that there was ‘a missing link’ in the affidavit on this point.3
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Justice Saylor, Justice Castille and Justice Eakin concurred in the judgment in Ruey, but only because the medical records were
obtained pursuant to the issuance of the second search warrant. Justice Nigro did not participate in the decision of the case and
Justice Cappy filed a dissenting opinion. Accordingly, the opinion announcing the judgment of the Court authored by Justice
Newman in Ruey carries no precedential value. The Pennsylvania Supreme Court’s decision in Calvin, in which the Court again
indicated that appellate review of a search warrant for probable cause is confined to the four corners of the affidavit, was a unan-
imous decision issued three and a half years after the decision in Ruey.

It is this Court’s view that the requirement that probable cause be set forth within the four corners of the affidavit, which is still
the law in Pennsylvania, as has been articulated by the Pennsylvania Supreme Court in the Calvin case in 2009, requires that prob-
able cause exist within the four corners of the affidavit and not outside of it even if the information outside the affidavit is attached
to it on the face sheet of the application.4

The door to what was believed to be the defendant’s home was located on the inside of the vestibule, not the outside of the build-
ing. There was no information contained in the affidavit which identified the rear apartment of 1400 Marlboro Avenue as a place
connected to the alleged illegal conduct occurring in the alley. The defendant was not one of the persons engaging in that conduct.
There existed no probable cause within the four corners of the search warrant affidavit which could justify the search which
occurred in this case.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: November 1, 2011

1 The rear apartment of 1400 Marlboro Avenue is described in the application for the search warrant only.
2 “Said sources” includes “vehicle information” without specifying the vehicle involved or whether the vehicle was registered to
someone whose address was 1400 Marlboro Avenue.
3 The “point” referred to by Justice Castille was whether the averments made to the magisterial district judge in the first affidavit
where sufficient to establish a belief that evidence of a crime would likely be found at University of Pittsburgh Medical Center.
4 With all due respect to former Justice Newman and Justice Baer, this Court believes that allowing the language in Rule 206(6)of
the Pennsylvania Rules of Criminal Procedure to be expanded to include information set forth only on the application for the
search warrant and not within the four corners of the affidavit(s) invites the blurring of clear lines set out in the Rules of Criminal
Procedure and would discourage, rather than encourage, compliance with a rule of procedure which is designed to protect funda-
mental Constitutional rights.

Commonwealth of Pennsylvania v.
Erin Brooks

Commonwealth Appeal—Waiver—Failure to File Timely Rule 1925 Statement

No. CC 200905393. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—September 26, 2011.

OPINION
This opinion addresses a rather unique circumstance: what happens when the government misses the court ordered deadline

to file a Concise Statement of Errors Complained of on Appeal?
First, let’s set the stage. On May 26, 2011, this Court granted the defendant’s Motion to Suppress and excluded from the govern-

ment’s case-in-chief all evidence obtained after Mr. Brooks was patted down.1 On June 23, 2001, the government filed a timely Notice
of Appeal.2 Six days later, the Court issued an order directing the government to file its Concise Statement no later than July 20,
2011. July 20th passed without any filing from the government. Twenty-three (23) days later, on August 12, 2011, the government
filed two documents: Petition for Permission to File Concise Statement of Errors Complained of on Appeal Nunc Pro Tunc; and,
Concise Statement of Errors Complained of on Appeal.3 The Nunc Pro Tunc Petition sets forth the following excuse:

5. For reasons not yet to be determined, the Court’s order was not directed to the attention of your petitioner pursuant
to District Attorney’s Office policy and procedures as related to the Appellate Unit.

6. Ordinarily, once a Commonwealth appeal has been filed, any correspondence or order of court related to the case is
immediately logged into the Appellate unit’s computerized data base, marked with the initials of the attorney assigned to
the case in the upper left hand corner of the document, and placed in that attorney’s mail box.

7. On August 11, 2011, your petitioner received a telephone call from the Court’s staff asking about the status of the
instant case. It was only upon reviewing the file in response that to [sic] inquiry that your petitioner discovered the
Court’s order had been received by the District Attorney’s Office and placed in the file. Notably, the order did not have
the notations and initials of any attorney in the upper left hand corner.

Nunc Pro Tunc Petition, paragraphs 5-7 (August 12, 2011).

On August 18, 2011, this Court issued an order requesting written argument from both parties “regarding the government’s failure
to comply with the Court’s 1925(b) order.” Order, (August 18, 2011). The order also made some observations.

“The Court is aware of Commonwealth v. Grohowski, 980 A.2d 113 (Pa. Super. 2009)(“Therefore, we hold that the rule
enunciated in Burton, permitting the late filing of a 1925(b) statement applies to the Commonwealth as well as to the rep-
resented criminal defendant.”), but is troubled by the majority opinion not even mentioning, let alone not addressing, our
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Supreme Court decisions of Commonwealth v. Lord, 719 A.2d 306 (Pa. 1998) and Commonwealth v. Castillo, 888 A.2d 775
(Pa. 2005)(“[W]e reverse the Superior Court and re-affirm the bright-line rule first set forth in Lord that ‘in order to pre-
serve their claims for appellate review, appellants must comply whenever the trial court orders them to file a Statement
of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925.”). This failure to acknowledge defect is noticed by Judge
Klein’s dissent. Grohowski, 980 A.2d at 116. More recently, our Supreme Court reviewed this area of the law in
Commonwealth v. Hill, 16 A.3d 484 (Pa. 2011). This Court is also aware of changes to Pa.R.A.P.1925(b) in the past few
years. The Court desires discussion from counsel on the topics identified.”

Order, (August 18, 2011). Both lawyers complied by submitting written argument.4

The government’s position follows5. It recognizes the bright line rule from Lord and Castillo but it says the Supreme Court “mod-
ified that rule…when it adopted the amended Rule 1925…on May 10, 2007.” Government Memo, pg. 1 (September 2, 2011). The
amendment, according to the government, gave trial court judges the power to decide when failure to comply with its orders direct-
ing the filing of concise statements waives issues for appeal.” Id., at 3. As for the Grohowski decision, the government disavows
any application. “Notably, Commonwealth v. Grohowski, 980 A.2d 113 (Pa. Super. 2009), has no application to the instant case as
the parties there filed their concise statements late without leave of court…” Id., at 3. “While the majority in Grohowski found that
provision should be read to apply to any ‘appellant’, not just criminal defendants,…the Commonwealth here makes no claim for
relief under that provision. Rather, it is subsection (b)(2) of the Rule that the Commonwealth asserts provides this Honorable Court
with the authority to grant the Commonwealth the” relief it is seeking. Id. The government’s final argument is that its failure is not
jurisdictional and can be extended for good cause shown. In support, it references Pa.R.A.P. 1925(b)(2) and Pa.R.A.P. 902(a).6

Mr. Brooks’ global argument is that the rules are the rules and everybody should play by the same set.7 In particular, he advo-
cates for the brightness of Lord and Castillo to shine upon these facts and declare the government’s suppression issue to have
been waived. Brooks Memo, pg. 2 (September 6, 2011). Brooks’ rebuttal highlights the government’s reliance upon facts outside
of the record as satisfying the extraordinary circumstances envisioned by Rule 1925(b)(2). Brooks Reply Memo, pgs. 1, 2
(September 9, 2011).8

For the reasons set forth below, the Court finds the defense arguments to have a greater level of persuasion.
The government provides a 3 paragraph excuse for not complying with the Court’s due date. The excuse is heavily dependent

upon the internal workings of the District Attorney’s Office of Allegheny County. Obviously, these assertions appear nowhere in the
record as of June 23rd when the NOA was filed. The question then becomes: does a trial court have the power to receive such asser-
tions after its jurisdiction has been divested by the filing of an appeal? The last sentence of Rule 1925(b)(2) provides the answer.
It states : “[i]n extraordinary circumstances, the judge may allow for the filing of a Statement … nunc pro tunc.” Pa.R.A.P.
1925(b)(2). The plain and ordinary import of this provision is that a trial court may allow for a tardy filing when extraordinary
circumstances have been presented.

The Rules of Criminal Procedure provide no definition of “extraordinary circumstances” and case law is equally unhelpful.9 But
this Court does not tackle the issue of whether “extraordinary circumstances” have been presented. Why? Because to do so would
be akin to talking about “the cart, before the horse”.

There is no “Petition” practice in criminal court. At least our Rules of Criminal Procedure do not recognize it. Our Civil Rules
of Procedure speak on the topic. Rule 206.1 allows for “petitions” in specified situations and requires the “material facts” to be set
forth. Pa.R.C.P. 206.1(b). The Comment to the rule states that facts that do not appear of record must be verified. Our Criminal
Rules have a similar provision under Part F titled, MOTION PROCEDURES. Pa.R.Crim.P. 575(A)(2)(g) provides that “[i]f a motion
sets forth facts that do not already appear of record in the case, the motion shall be verified by the sworn affidavit of some person
having knowledge of the facts or by the unsworn written statement of such a person…”. To the extent the government’s pleading
is mislabeled (Petition as opposed to Motion), the Court find Rule 575(A)(2)(g) to have application in this situation.

The government’s request for nunc pro tunc relief is in direct violation of Rule 575(A)(2)(g). As mentioned previously, the
excuse facts consume three paragraphs. The government’s motion, however, does not contain a sworn affidavit or an unsworn state-
ment. Neither of which is a demanding requirement. Commonwealth v. Johnson, 931 A.2d 781,784 (Pa. Comwlth. 2007)(“At a min-
imum, our rules and case law mandate Johnson properly allege, under oath, lawful possession of the currency. Pa.R.Crim.P.
575(A)(2)(g).”)(emphasis in original). The cold, hard record shows no collection of facts upon which this Court can conclude the
government has satisfied its obligation to show extraordinary circumstances. Therefore, the Court finds the “extraordinary
circumstances” contemplated by Pa.R.A.P. 1925(b) has not been met from a legal standpoint based upon the paucity of facts.

Of equal influence to this Court are discussions on this topic from our state Supreme Court. In Berg v. Nationwide Mutual
Insurance Co., 6 A.3d 1002,1003 (Pa. 2010), the Court tackled the issue of “whether an appellant’s failure to personally serve on a
trial judge a court-ordered statement of errors complained of on appeal, in accordance with Pa.R.A.P. 1925, results in waiver of all
issues, where the court’s order itself does not comply with Rule 1925.” In concluding

“that the specific facts of this case compel a departure from the strict application of waiver contemplated by Rule 1925(b),
we note that the case sub judice illustrates the importance of the trial court’s adherence to the requirements set forth in
Pa.R.A.P. 1925(b)(3). Although the amendments to Rule 1925(b) were intended, in part, to address the concerns of the bar
raised by cases in which courts found waiver because a Rule 1925(b) statement was either too vague or so repetitive or
voluminous that it did not enable the judge to focus on the issues likely to be raised on appeal, see Pa.R.A.P. 1925
Comment, compliance by all participants, including the trial court, is required if the amendments and the rule are to
serve their purpose.

Id., at 1012 (emphasis added). In addition to the “compliance by all command”, there is another aspect of Berg which deserves
some attention. The operative facts about serving the trial judge were not, in the eyes of the lead opinion, an issue because “[a]ll
of Appellants’ assertions regarding what occurred at the prothonotary’s office on January 17, 2008 were contained, and sworn and
attested to under penalty of perjury, in Appellants’ Petition to Modify the Record,…”). Id., at 344.10

Acceptance of the underlying facts by the lead opinion in Berg is where this case differs. Here, there are no facts of record to
justify the extraordinary relief the government is seeking. While Lady Justice wears blindfolds, if she were to peek at the record
here, she would see no facts justifying a tardy filing, just a tardy filing. As such, this Court finds Justice Bear’s dissent to be quite
persuasive. Justice Bear reviewed the history of Rule 1925(b), its recent amendments, the bright-line rule of Lord, Butler, Castillo,
and Schofield, and some case law that appears to soften the bright-line rule. After this cogent discussion, he concluded 
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“that, despite the revisions recently made to Rule 1925, the bright-line waiver rule of Lord and its progeny remains
valid and binding upon all litigants, without exception. [ ] To guarantee the proper and uniform administration of
justice throughout the Commonwealth, litigants should follow Rule 1925 to its letter, or be faced with waiver,…”.

Id., at 1020.
In conclusion, the Court finds the rules of appellate and criminal procedure apply with equal force and vigor to both parties.

The government has disregarded an order and a rule of procedure and these two wrongs do not equal a right. The government has
waived any and all issues it intended to raise on appeal to our Superior Court.

All matters that needed resolution have been resolved. The Department of Court Records shall complete the process of prepar-
ing the certified record and forwarding it to the Prothonotary of the Superior Court.

BY THE COURT:
/s/Williams, III, J.

1 The order was accompanied by an 8 page opinion making factual findings and conclusions of law pursuant to Pa.R.Crim.P. 581(I).
2 The government’s NOA contained a certification that the order effectively terminated the prosecution and referenced
Commonwealth v. Dugger, 486 A.2d 382 (Pa. 1985).
3 Given the facts of the matter and the Court’s conclusion, the government’s assertion of error is straightforward : Whether the trial
court erred in suppressing tall evidence obtained following the officer’s stopping of appellee’s vehicle due to the fact that the offi-
cer conducted a Terry frisk of appellant’s person, which was not supported by reasonable suspicion that appellee had a weapon? 
4 Mr. Brooks availed himself of the rebuttal opportunity this Court anticipated by filing a Reply Brief on September 9, 2011. 
5 The Court appreciates the government distinguishing Commonwealth v. Hill, 16 A.2d 484 (Pa. 2011) and agrees with its non-appli-
cation to the present facts. It was only referenced as our Supreme Court’s latest discussion on this topic in a general sense. 
6 The Court disagrees with the government on the applicable standard. The “extraordinary circumstances” applies to nunc pro tunc
filings such as the present matter. The government’s reference to a lower burden of ‘good cause shown” applies to requests to
supplement or amend an already filed Concise Statement. Pa.R.Crim.P. 1925(b)(2).
7 Brooks’ secondary source in support is two-fold : the book, All I Really Need to Know I Learned In Kindergarten written by Robert
Fulghum and first published in 1988; and his unnamed kindergarten teacher from St. Elizabeth Grade School. The Court confesses
to not having read the book, but has memories that match those of Brooks’ counsel from his early days of education in the City of
Pittsburgh public schools. 
8 Brooks’ argument against these outside of the record facts is significant based upon the comments found in the various opinions
issued in Berg v. Nationwide, supra.
9 In the usual case, a party seeks permission to file something after the deadline has passed. That party must show more than “mere
hardship”. Nagy v. Best Home Services, 829 A.2d 1166,1167-1168 (Pa. Super. 2003). It must show that the delay in filing was caused
by “extraordinary circumstances”. Commonwealth v. Stock, 679 A.2d 760,763-64 (Pa. 1996). These “extraordinary circumstances”
were limited, at one time, to situations that arose as a result of “fraud or a breakdown in the court’s operations”. West Penn Power
Co. v. Goddard, 333 A.2d 909,912 (Pa. 1975). Our Supreme Court in Bass v. Commonwealth Bureau of Corrections, et al., 401 A.2d
1133,1135 (Pa. 1979) expanded the limited set of circumstances that would allow a tardy filing to include where “an appellant, an
appellant’s counsel, or an agent of appellant’s counsel had failed to file a notice of appeal on time due to non-negligent circum-
stances.” These “non-negligent circumstances” is meant to apply only in “unique and compelling cases in which appellant has
clearly established that she attempted to file… but unforeseeable and unavoidable events precluded her from actually doing so.”
Criss v. Wise, 781 A.2d 1156,1160 (Pa. 2001).

The Court recognizes the limitations of this case law to our situation. All deal with the jurisdiction piercing act of filing a notice
of appeal.
10 The Court is aware of Justice Castille’s concurring opinion regarding the “facts”. 

“I also have some concern regarding whether the essential facts underlying the issue of service are properly of record, given
that the trial court denied appellants’ Petition to Modify the Record, which would have provided record support for counsel’s cur-
rent averments. Appellants challenged that denial in the Superior Court, the Superior Court did not engage the issue, and appel-
lants did not renew that issue in seeking review here, making the trial court’s decision on the Petition to Modify presumptively
final. Technically, then, counsel’s averments are ‘non-record.’ However, I recognize the practical difficulties in creating a Rule
1925 ‘record’ where the finding of waiver necessarily occurs after the appeal has been taken. In addition, a review of the trial
court’s decision on this issue satisfies me that its denial did not involve a determination that the facts concerning counsel’s inter-
actions with the trial court prothonotary, which were attested to by an officer of the court, were untrue; the court, rather, deemed
them essentially irrelevant to its basis for finding waiver. Again, this is a peculiar case, and I am satisfied to follow the Court in
assuming the accuracy of the ‘non-record’ averments concerning post-appeal circumstances, for purposes of deciding this
appeal.”

Berg, 6 A.3d at 1013. Justice Saylor takes a contrary view.

“I depart from the lead’s acceptance of Appellants’ factual averments contained in their Petition to Modify the Record,
see, e.g., Opinion Announcing the Judgment of the Court, slip op. at 3-4 & n.5, particularly as it appears that at least some
of these representations are inconsistent with the trial judge’s understanding. Accordingly, to the degree it is necessary
to address the facts, I would remand the case for a hearing to develop a factual record and appropriate findings.”

Berg, 6 A.3d at 1014. It is worth nothing that dissenting Justice Bear agrees with the lead opinion on this factual issue. “I also join
the OAJC in crediting the account of the events that occurred in the Berks County Prothonotary’s Office January 17, 2008.”. 6 A.3d
at 1017.
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Commonwealth of Pennsylvania v.
Andrew G. Ashby

Criminal Appeal—Sentencing (Discretionary Aspects)—Waiver—Mandatory Sentence—Taint of Juror—Joinder of Trials

No. CC 201000918, 201004697. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 9, 2011.

OPINION
On December 21, 2010, Appellant, Andrew G. Ashby, was convicted by a jury of his peers of two counts of Robbery—Serious

Bodily Injury and two counts of Criminal Conspiracy. Appellant was sentenced to the mandatory five to ten years of incarceration
on the first robbery count and a mitigated range sentence of three to six years incarceration on the second robbery count consec-
utive. Appellant was sentenced to probation consecutive to his incarceration, with terms of three years for each count, to be served
consecutively. Post sentence motions were denied on July 26, 2011 and Appellant filed a Notice of Appeal on August 9, 2011.
Appellant filed a Statement of Errors Complained of on Appeal on August 23, 2011.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises the following ten issues on appeal:

The trial court erred in denying Appellant’s Post Sentencing Motions since Appellant’s aggregate sentence of 8-16 years
imprisonment was manifestly excessive due to the imposition of consecutive sentences, and the trial court failed to state
adequate reasons on the record for the instant sentences.

The trial court erred in denying Appellant’s Post Sentencing Motions since the trial court abused its discretion in imposing
a mandatory minimum sentence of 5 years at 4697-2010 since the Commonwealth did not establish, by a preponderance
of evidence, that Appellant visibly possessed a firearm.

The trial court erred in denying Appellant’s Post Sentencing Motions since the trial court erred in failing to determine if
the jury had been tainted after the jurors notified the trial court, during deliberations, that a person, who was not a juror,
had influenced jury members regarding the instant trial. Furthermore, trial counsel Jose Hernandez-Cuebas was ineffec-
tive for failing to demand inquiry.

The trial court erred in denying Appellant’s Post Sentencing Motions since the evidence was insufficient to convict
Appellant of the North Side robbery and the Mt. Lebanon robbery.

The trial court erred in denying Appellant’s Post Sentence Motions since Appellant’s convictions of the North Side robbery
and the Mt. Lebanon robbery were against the weight of the evidence.

The trial court erred in denying Appellant’s Post Sentence Motions since Appellant is entitled to time credit from 1/4/10, the date
he was arrested, to 1/21/11, the date he made bond, at 918-2010, and from 3/4/10, the date of arrest, to 1/21/11, at 4697-2010.

The trial court erred in denying Appellant’s Post sentence Motions since the trial court erred in permitting joinder of the
two robbery cases, and trial counsel was ineffective for failing to object to the joinder of the two robbery cases.

The trial court erred in denying Appellant’s Post Sentence Motions since trial counsel was ineffective for presenting
virtually no defense, and for coercing Appellant not to testify at his jury trial.

The trial court erred in denying Appellant’s Post Sentencing Motions since trial counsel was ineffective for failing to
communicate a plea offer.

The trial court erred in denying Appellant’s Post Sentencing Motions since trial counsel was ineffective for failing to
notify Appellant of the Sentences he was facing if convicted of either robbery.

Statement of Errors to be Raised on Appeal, p. 3. 

HISTORY OF THE CASE
The charges against Appellant stem from two separate incidents. The first incident occurred on December 21, 2009, between 6:00

and 6:30 p.m. (TT 43) Justin Schvabenitz testified that he was exiting a convenience store and returning to his car, a Chevy Suburban.
(TT 44) He observed a dark blue or black Chevy Colorado1 with an extended crew cab and dark-tinted windows parked perpendi-
cular behind his car. (TT 45-46) He went to unlock his car and heard an unknown individual whisper to him to turn around. (TT 45)
Schvabenitz turned and looked into the open window of the truck behind him, where he observed a man in the front passenger seat
pointing a gun at him. Ibid. The gunman demanded his wallet and money. Ibid. Schvabenitz gave him the money. Ibid.

The driver of the vehicle exited, grabbed Schvabenitz’s wallet, and threw it into the parking lot. Ibid. The passenger then
demanded his telephone and keys. (TT 50) Schvabenitz gave the telephone to the passenger and the keys to the driver. Ibid. The
driver also threw the keys into the parking lot. The two assailants ordered him to the ground and told him to keep his head down
or they would shoot him. (TT 51) They then retrieved his wallet and keys and drove away, exiting the parking lot at a high rate of
speed. Ibid. Schvabenitz identified Appellant in court as the passenger of the vehicle. (TT 52-53) In addition, Detective Michael
Benner testified that Schvabenitz identified Appellant from a photo array presented to him on January 13, 2010. (TT 982)

The second incident also occurred on December 21, 2009. (TT 118) Daniel Winschel testified that he was walking out of a
friend’s apartment, carrying a guitar and an amplifier. (TT 120) A black pickup truck approached and stopped directly behind him.
Ibid. The driver of the truck told Winschel to give him the keys to his vehicle. (TT 121) Winschel became nervous and fumbled his
keys for approximately ten seconds, while the driver repeatedly told him to give him the keys. (TT 122) Winschel eventually freed
the keys from his belt loop as the driver was stepping out of the truck. (TT 123) Winschel gave the keys to the driver of the truck.
The driver also demanded Winchel’s cell phone, which Winschel gave to him. (TT 124) 

Winschel testified that he saw a gun sticking out of the sleeve of the passenger’s hoodie. (TT 125) The passenger demanded
Winschel’s wallet, and Winschel complied. (TT 126) The driver put Winschel up against his car and rooted through his pockets.
Ibid. The driver took the guitar and amplifier and drove off in what looked like a black Chevy Avalanche. (TT 128-129) Winschel
saw the license plate and said that the number was YVV-5741, although he said he was not sure of the last two numbers. (TT 129,
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131) Winschel identified Appellant in court as the driver. (TT 124)
Officer James Skalican, of the South Park Township Police Department, testified that, shortly after Winschel reported being

robbed, he observed a dark blue, almost black, GMC Canyon truck with darkly tinted windows and bearing a license plate of YVV-
5740. (TT 169-171) The officer observed part of a handgun protruding from the back seat of the vehicle. (TT 171) He ran the license
plate number through County Dispatch and discovered the vehicle was registered to Appellant. Ibid.

DISCUSSION
This Court declines to address the issues raised by Appellant relating to ineffective assistance of counsel as they are more

appropriate to be raised in a petition for collateral relief. Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002); Commonwealth v.
Barnett, 25 A.3d 3716 (Pa.Super. 2011).

Appellant alleges error in permitting joinder of the two robbery cases.3 Joinder is governed by Rule 582 of the Pennsylvania
Rules of Criminal Procedure, which states:

Offenses charged in separate indictments or informations may be tried together if…the evidence of each of the offenses
would be admissible in a separate trial for the other and is capable of separation by the jury so that there is no danger of
confusion; or…the offenses charged are based on the same act or transaction.

Pa.R.Crim.Pro. 582.

While evidence of a prior bad act is not admissible to show bad character or a propensity to commit a criminal act, see Pa.R.E.
404, this general proscription is subject to numerous exceptions if the evidence is relevant for some legitimate evidentiary reason
and not merely to prejudice the defendant. Commonwealth v. Billa, 555 A.2d 835, 838 (Pa. 1989). Exceptions that have been rec-
ognized as legitimate bases for admitting evidence of a defendant’s distinct crimes include, but are not limited to: (1) motive; (2)
intent; (3) absence of mistake or accident; (4) a common scheme, plan or design such that proof of one crime naturally tends to
prove the others; (5) to establish the identity of the accused where there is such a logical connection between the crimes that proof
of one will naturally tend to show that the accused is the person who committed the other; (6) to impeach the credibility of a defen-
dant who testifies in his trial; (7) situations where defendant’s prior criminal history had been used by him to threaten or intimi-
date the victim; (8) situations where the distinct crimes were part of a chain or sequence of events which formed the history of the
case and were part of its natural development (sometimes called “res gestae” exception). Ibid. citing Pa.R.E. 404(b); See also
Commonwealth v. Lark, 543 A.2d 491, 497 (Pa. 1988). This list is by no means exhaustive. See Commonwealth v. Watkins, 843 A.2d
1203, 1215 n. 1 (Pa. 2003). Additional exceptions are recognized when the probative value of the evidence outweighs the potential
prejudice to the trier of fact. Commonwealth v. Claypool, 495 A.2d 176 (Pa. 1985) For example, an additional exception, explain-
ing a delay in reporting a crime, was recognized in Commonwealth v. Dillon, 925 A.2d 131, 139 (Pa. 2007). As this non-exhaustive
list of exceptions illustrates, evidence of prior crimes or acts may be admitted for any legitimate purpose, so long as the evidence
is not offered “merely to prejudice the defendant by showing [her] to be a person of bad character.” Commonwealth v. Horvath,
781 A.2d 1243, 1245 (Pa.Super. 2001)

Evidence regarding these crimes had several legitimate purposes under which each could be admitted in a trial for the other,
including evidence of a common scheme, plan or design. Evidence of a common scheme, plan, or design involving various similar-
ly situated complaints is relevant to bolster the credibility of those complaints. Commonwealth v. Hacker, 959 A.2d 380, 381
(Pa.Super. 2008). The two crimes had a similar plan or design: i.e., on the night in question, to locate and approach a driver who
was alone at his car, from the rear, and at gunpoint demand money, keys and other valuables, and to make a get-a-way in a dark
blue or black pickup truck. Identification in one count tended to establish identification in the other. Since the evidence is admis-
sible and jury confusion is highly unlikely, joinder was appropriate.

Appellant alleges that the evidence was insufficient to convict as to all counts of the information. The vagueness of this statement
makes it difficult for this Court to address this issue.

When a court has to guess what issues an appellant is appealing, that is not enough for meaningful review. When an
appellant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the trial court is
impeded in its preparation of a legal analysis which is pertinent to those issues.

In other words, a Concise Statement which is too vague to allow the court to identify the issue raised on appeal is the
functional equivalent of no Concise Statement at all.

Commonwealth v. Dowling, 778 A.2d 683, 686-87 (Pa.Super 2001). Even if this Court could correctly guess the issues being raised
by Appellant, the vagueness of Appellant’s Concise Statement renders the issues waived. Commonwealth v. Heggins, 809 A.2d 908,
912 (Pa.Super 2002).

Appellant’s next issue, that the verdict was against the weight of the evidence, is also without merit. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to the
sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse of discre-
tion.... The test is not whether the court would have decided the case in the same way but whether the verdict is so contrary
to the evidence as to make the award of a new trial imperative so that right may be given another opportunity to prevail. 

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

The evidence supported a finding that Appellant committed both robberies. The victims identified Appellant as their assailant
both in and out of court. The license plate and description of the vehicle used in the commission of the offenses matched Appellant’s
vehicle. Based on the evidence presented at trial, the verdict does not so shock the conscience as to necessitate a new trial. As such,
Appellant’s claim is without merit.

Next, Appellant asserts that this Court erred in failing to determine if the jury had been tainted. During deliberations, the jury
submitted several questions, all of which were fact-based questions. This Court responded by instructing the jury that the record
was closed and that the Court could not supply additional information to them. (TT 285-286) 

Two of the jury questions suggest that one or more of the jurors may have observed someone connected to the case outside of
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the courtroom. Regarding those questions, the Court proposed the following instruction:

Court: To the extent that there are two questions which appear to suggest that one or more jurors may have observed
somebody outside of the courtroom, either in the hallways or as they were coming or going to the jury room, or outside
of the building while they were coming or going, somebody related to the case may have [behaved] in some way that they
now have an impression of, I would instruct them that, no, they cannot consider anything that they learned or observed
outside the courtroom in coming to their decision, that they must base their decision on the facts and evidence as it was
presented here in the courtroom. (TT 286)

Next the Court inquired as to whether either counsel objected to the jury being so instructed. Both counsel indicated that they
did not have an objection to this instruction. The Court then instructed the jury consistent with that proposed answer. (TT 288)
Having not objected at trial, the issue is waived.

Appellant asserts that the sentence imposed by this Court was manifestly excessive, unreasonable, and an abuse of discretion.
Appellant alleges that the Court erred in sentencing consecutively and in failing to state adequate reasons on the record for the
instant sentences.

Before addressing the alleged sentencing errors, this Court notes that Appellant must first establish that a substantial question
exists that the sentence imposed is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa.Super. 1995). The determination of whether a particular issue constitutes a “substantial question” can only
be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an
appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific
provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.”
Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987). 

Appellant has not established a substantial question for appellate review. The decision to sentence consecutively or concurrently
rests within the discretion of the trial court. Commonwealth v. Pass, 914 A2d 442, 446-7 (Pa.Super. 2006). A decision to enter a
consecutive sentence is neither inconsistent with a specific provision of the sentencing code nor contrary to the fundamental norms
which underlie the sentencing process.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003). 

This Court considered numerous factors in sentencing Appellant, including the sentencing guidelines and the presentence report,
as well as the testimony at the sentencing hearing. Regarding the pre-sentence report, the Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors....
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988). 

On the first Robbery count, this Court sentenced Appellant to a five to ten year sentence which was a mandatory sentence as
he was convicted of visibly possessing a gun during the commission of a crime of violence. The testimony at trial supported that
finding by a preponderance of evidence. (Sentencing Tr. 5) On the second Robbery count, this Court sentenced Appellant to a mit-
igated range sentence of three to six years consecutive. Upon consideration of the Pre-Sentence Report4, and the fact that Appellant
was convicted of robberies involving separate victims, this Court sentenced Appellant consecutively. Since the Court on the record
indicated it had considered the Pre-Sentence Report in sentencing Appellant, the requirement that the Court state its reasons for
imposing sentence is met. Commonwealth v. Brown, 741 A.2d 726, 735 (Pa.Super. 1999). Regardless, considering the totality of the
circumstances, the sentence was not excessive or unreasonable. 

Lastly, Appellant challenges the computation of time credit for both cases. On January 4, 2010, Appellant was charged with rob-
bery based on the incident with the victim Schavabenitz. Appellant made bond on January 15, 2010. Upon making bond, Appellant
was released into the custody of Butler County Jail, where Appellant was serving an unrelated sentence. On March 4, 2010,
Appellant was charged with robbery stemming from the incident involving the victim Winschel. Appellant did not make bond on
this case but was nonetheless discharged from Allegheny County Jail to Butler County Jail on April 11, 2010 to serve the balance
of his sentence in Butler County.

During the pendancy of these cases, Appellant was then transported back and forth between the two facilities. This Court gave
him time credit for the periods of time he spent in Allegheny County Jail in advance of his trial. Specifically, this Court granted
credit on the Schavabenitz robbery case for the following dates: 1/4/10-1/15/10, 5/7/10-5-/17/10, 7/28/10-8/10/10 and 10/8/10-
12/22/10. Likewise, this Court credited Appellant on the Winschel robbery for the periods of 3/4/10-4/11/10 and 10/8/10-12/22/10.
These times reflect the period Appellant spent in Allegheny County jail awaiting his trial. Appellant is not entitled to time credit
for any period spent in Butler County Jail serving an unrelated sentence. To grant time credit for either robbery while Appellant
was serving an unrelated sentence would give Appellant an impermissible volume discount. See Commonwealth ex rel. Bleecher
v. Rundle, 217 A.2d 772 (Pa.Super. 1966).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.

1 The witness testified that he had become familiar with this type of vehicle as he was considering purchasing it at one time. He
testified that it was substantially similar to the less-popular GMC Canyon. The only difference the witness noted between the two
models was the company insignia on the front of the cars. (TT 46-47)
2 The date in the trial court transcript appears to be in error, as it lists the date as 1/13/09, prior to the commission of the offense.
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3 This Court notes that the issue of joinder was argued before the Honorable Jeffrey Manning on December 16, 2010. At that time,
Judge Manning gave the Commonwealth the option to try Appellant and his alleged co-conspirator together on one robbery or to
try both of Appellant’s robbery cases together without the co-conspirator. The Commonwealth choose the latter and the case was
reassigned, following jury selection, to this Court. (TT 4, Transcript of December 10, 2010, J. Manning 49)
4 As this Court noted during sentencing, the Pre-Sentence Report included a history of four Criminal Attempt Burglaries (F-1’s),
as well as several other crimes, including Carrying a Firearm Without a License. (Sentencing Tr. 9)

Commonwealth of Pennsylvania v. Glen King
Criminal Appeal—PCRA—Rule 600—Ineffective Assistance of Counsel—Alibi Witness—Photo Array

No. CC 20021837. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—September 15, 2011.

OPINION
The Defendant has appealed from this Court’s Order of February 28, 2011, which denied his Post Conviction Relief Act Petition

following an evidentiary hearing. A review of the record reveals that the Defendant has failed to raise any meritorious issues and,
therefore, this Court’s Order must be affirmed.

The Defendant was charged with a single count of Robbery1 in connection with an armed purse-snatching which occurred in
the evening hours of October 3, 2002 on Larrimer Avenue in the City of Pittsburgh. Following a non-jury trial before the
Honorable Cheryl Allen, the Defendant was adjudicated guilty and on November 1, 2004, Judge Allen sentenced him to the
mandatory term of imprisonment of five (5) to ten (10) years. Timely Post-Sentence Motions were filed and denied by Judge Allen
on April 6, 2005. 

The Defendant appealed to the Superior Court, which affirmed the judgment of sentence on May 26, 2006. His subsequent
Petition for Allowance of Appeal was denied by the Pennsylvania Supreme Court on September 29, 2006.

No further action was taken until February 22, 2007, when the Defendant filed a pro se Post Conviction Relief Act Petition.
Counsel was appointed and an Amended Petition followed on October 22, 2007.

On January 22, 2008, this Court2 entered an Order dismissing the Defendant’s Amended Petition without a hearing. His subse-
quent Motion for Reconsideration was also denied on August 19, 2008.

On October 10, 2008, the Defendant filed a second pro se PCRA Petition, in which he alleged that this Court’s dismissal of his
previous Petition was improper in that he was not given Notice of this Court’s intent to dismiss it. In light of the Defendant’s aver-
ment, this Court entered an order granting him collateral relief in the form of the vacation of its January 22, 2008 Order of
Dismissal. The appropriate Notice of Intent to Dismiss was then given, and the Amended Petition was eventually dismissed on
February 17, 2009.3 A direct appeal was taken, and on July 6, 2010, the Superior Court vacated this Court’s Order of February 17,
2009 and remanded the case to this Court for an evidentiary hearing on the first PCRA Petition. The mandated hearing was held
on February 28, 2011, after which this Court concluded that there were no meritorious claims and dismissed the Defendant’s PCRA
Petition. This appeal followed.

On appeal, the Defendant raises a number of issues, all of which are couched in terms of the ineffective assistance of counsel.
All are meritless.

It is well-established that in order “to be eligible for relief based on a claim of ineffective assistance of counsel, a PCRA
Petitioner must demonstrate, by a preponderance of the evidence, that: (1) the underlying claim is of arguable merit; (2) no rea-
sonable basis existed for counsel’s action or inaction; and (3) there is a reasonable probability that the result of the proceedings
would have been different absent such error.” Commonwealth v. Gibson, 19 A.3d 512, 525-26 (Pa. 2011). “Counsel can never be
found ineffective for having elected not to raise a meritless claim.” Commonwealth v. Williams, 615 A.2d 716, 721 (Pa. 1992).

1. Rule 600 Claim
The Defendant initially argues that both trial and appellate counsel were ineffective for failing to raise a Rule 600 speedy trial

claim. As this Court noted in its previous opinion, because the Defendant was incarcerated before trial, the Commonwealth had
180 days from the filing of the charges within which to bring him to trial. Pa.R.Crim.Pro. 600(a)(2). Excluded from this time are
delays caused by the defendant’s or his counsel’s unavailability or continuances requested by the defense.

In the instant case, the charges were filed on November 7, 2002, and trial commenced on October 8, 2004, 701 days later. The
record reflects the following delays and continuances:

Beginning Date of Delay End Date of Delay Party Requesting Delay Excludable Days

3/28/03 7/9/03 Defendant 103

4/3/03 7/31/03 Commonwealth 0

7/31/03 11/10/03 Defendant 102

11/7/03 1/14/04 Defendant 68

1/14/04 4/28/04 Defendant 105

4/28/04 8/18/04 Defendant 112

8/18/04 8/24/04 Court 0

8/24/04 10/8/04 Defendant 45

TOTAL 535
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The record reflects that, for various reasons, the Defendant was responsible for a delay of 535 days. Therefore, by this Court’s
calculation, he was brought to trial within 166 days (701 – 535 = 166), which is clearly within the 180 days permitted by Rule 600.
This claim is meritless and, therefore, counsel was not ineffective for failing to raise it. 

2. Cross Examination of Victim
The Defendant also asserts that trial counsel was ineffective in failing to conduct a thorough cross-examination of the victim,

particularly in regard to his height, facial hair and skin color. He asserts that the physical description given by the victim did not
match his physical characteristics, and counsel should have conducted cross-examination into these points. 

At trial, the following occurred during the cross examination of the victim, Lilia Thompkins:

Q. (Mr. Roselli): Let’s talk about the description you gave to police. You told police he was five foot six?

A. (Ms. Thompkins): Five six to five seven.

Q. How tall are you, ma’am?

A. I’m six foot.

Q. You’re six foot?

A. I said he came right here to me, about right like this (indicating), and he had close-cropped hair. He had on a yellow
shirt and black jeans.

Q. So obviously the person who committed this offense was much shorter than you?

A. Not much shorter than me, but shorter than me.

Q. Five to six inches?

A. Yeah.

Q. This is very important. We’re talking about the fact that your description was that the person who committed this crime
was clean-shaven?

A. Yes.

Q. You’re sure of that?

A. Yes.

Q. Are you as sure of that as you are picking him out as a person who committed this crime?

A. Yes.

Q. You had an ample opportunity to view the perpetrator and he did not have facial hair?

A. He did not have it.

Q. You testified that the perpetrator, also, had light skin?

A. Brown skin.

Q. Brown skin?

A. Yeah. I wouldn’t call him dark.

Q. Do you remember your description to police as being light skinned?

A. I don’t know. It’s been two years.

Q. If I show you a copy of the report, would that refresh your recollection?

A. Sure.

(Short pause.)

Q. So you remember telling the police he was a light-skinned male?

A. Uh-huh. Well, you know, light to me is maybe not what is light to you, but I wouldn’t call him a dark-skinned man.
He’s about my complexion. I’m not dark skinned.

Q. Do you call yourself light-skinned?

A. Not dark.

Q. But not light?

A. Brown skin.

Q. At some point you’re contacted by police to go observe a photo array?

A. Yes…

…Q. That’s the photo array right there?

A. Yes.

Q. You would agree with me that everyone in this photo array has facial hair?

A. Uh-huh.
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Q. And you would, also, agree with me that this photo array does not include bodies; just faces?

A. Uh-huh.

Q. It’s impossible to make a determination as to how tall any one of these individuals are or how much they weigh?

A. Uh-huh, yes.

Q. You would, also, agree with me that’s a black and white photo array?

A. Yes.

Q. The black and white photo – does the black and white photo hinder your ability to determine shades of darkness?

A. Or shades of color.

Q. Yeah.

A. Yeah.

Q. You would agree it’s much more difficult to determine light skin versus dark skin through a black and white photo?

A. Yeah.

Q. Would you agree?

A. Yeah.

Q. Thank you.

(Trial Transcript, p. 45-48).
This Court’s review of the record reveals that trial counsel did cross-examine the victim regarding her identification of the per-

petrators height, skin color and facial hair. The Defendant’s apparent dissatisfaction with the outcome of this cross-examination
does not change the fact that Mr. Roselli did conduct cross-examination regarding the victim’s identification of the perpetrator. In
this Court’s view, the cross-examination was adequate and covered all of the important points of the identification. Inasmuch as
appropriate cross-examination was conducted, this claim is meritless.

3. Alibi Witness
The Defendant also argues that trial counsel was ineffective for failing to present the testimony of an alibi witness, and that

appellate counsel was ineffective for failing to present this issue on appeal. Again, this claim is meritless.
Generally, “trial counsel will not be deemed ineffective for failing to call a witness to testify unless the PCRA Petition demon-

strates: (1) the witness existed; (2) the witness was available; (3) counsel knew of, or should have known of the existence of the
witness; (4) the witness was willing to testify for the defense; and (5) the absence of the testimony was so prejudicial to petitioner
to have denied him or her a fair trial.” Commonwealth v. Brown, 18 A.3d 1147, 1160-61 (Pa.Super. 2011). “Ineffectiveness for
failing to call a witness will not be found where a defendant fails to provide affidavits from the alleged witnesses indicating
availability and willingness to cooperate with the defense.” Commonwealth v. O’Bidos, 849 A.2d 243, 249 (Pa.Super. 2004). 

The Defendant now asserts that a woman named Nicole Spratt would have provided an alibi through her testimony that she
talked to the Defendant at 11:40 p.m. – the time of the robbery – when she returned from the hospital following a miscarriage.
(E.H.T. p. 15). Ms. Spratt never appeared at trial or at the evidentiary hearing, nor did she ever provide an affidavit outlining the
substance of any potential alibi testimony. Although Mr. Rosselli had a handwritten note with her name on it in his trial notebook,
both he and Mr. Coffey testified that the Defendant never brought up the potential of an alibi defense or told them that Nicole Spratt
could provide alibi testimony. (E.H.T. p. 9, 26-27). 

Under these circumstances, it is clear that the Defendant has not even approached the requisite elements of this claim of inef-
fective assistance of counsel. The only evidence or testimony in support of this claim is the Defendant’s assertion that Nicole Spratt
would have testified as an alibi witness; there has been no affidavit from Ms. Spratt to this effect, nor has she appeared at any of
the various proceedings. Both trial and appellate counsel testified that they were not notified that there was a potential alibi
defense or that Ms. Spratt was an alibi witness – otherwise, both said they would have presented her testimony. Given the fact that
there is no record that Ms. Spratt was available and willing to testify, that her testimony would have helped the Defendant or that
counsel knew of her potential testimony, there is no basis for a finding of ineffectiveness. This claim must fail.

4. Rule 622 Motion (Speedy Verdict)
Next, the Defendant argues that counsel were ineffective for failing to raise a Rule 622 claim relating to a speedy verdict. Again,

this claim is meritless.
Pursuant to Pa.R.Crim.Pro. 622, “a verdict shall be rendered in all non-jury cases within 7 days after trial.” Pa.R.Crim.Pro. 622(a).

In the instant case, trial concluded on October 8, 2004 and Judge Allen rendered her verdict on October 22, 2004, 14 days later.
At the PCRA Hearing, both trial counsel, Giuseppi Rosselli, Esquire, and appellate counsel, Scott Coffey, Esquire, testified that

they were aware of the Rule 622 violation but did not pursue a claim so as not to anger Judge Allen before she rendered her verdict.
(Evidentiary Hearing Transcript, p. 7, 27). In addition, Mr. Rosselli testified that he received a call from Judge Allen’s staff
acknowledging that the verdict was going to be outside of the seven (7) days and Mr. Roselli replied that the judge should take the
time she needed. (E.H.T. p. 7). Judge Allen did then render her verdict within a week. The Defendant’s time to file post-sentence
motions was not affected, nor did he lose any appellate rights. 

Under these circumstances, the Defendant has not demonstrated the necessary prejudice to sustain a claim of the ineffective
assistance of counsel. This claim is meritless.

5. Motion to Suppress Photo Array
The Defendant also argues that trial counsel was ineffective in failing to file a motion to suppress the photo array. He argues

that the array was unduly suggestive in that it contained pictures of men with braided hair (he did not have braids) and men with
lighter skin color than his. Careful review of the record reveals that a motion to suppress was filed by then-counsel David Hoffman,
Esquire.
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In addition, the issue of the suggestiveness of the photo array was actually raised and adjudicated on direct appeal, where
the Superior Court found that the array was not unduly suggestive and that the trial court did not err in denying the Motion to
Suppress, noting “the individuals portrayed in the array are strikingly similar.” (Superior Court Opinion, May 26, 2006, p. 11).
Inasmuch as this claim has been previously litigated, it is not cognizable at this time. 42 Pa.C.S.A. §9544(a). This claim must
also fail.

6. Failure to Raise Sufficiency Claim
Finally, the Defendant asserts that appellate counsel was ineffective for failing to raise a sufficiency of the evidence claim along

with the weight of the evidence claim on direct appeal.
A sufficiency claim challenges whether the evidence presented – viewed in the light most favorable to the Commonwealth –

“establishes each material element of the crimes charged and the commission thereof by the accused, beyond a reasonable doubt.”
Commonwealth v. DiPanfilo, 993 A.2d 1262, 1264 (Pa.Super. 2010). A weight claim, on the other hand, “concedes that sufficient
evidence exists to sustain the verdict, but questions which evidence is to be believed.” Commonwealth v. Morgan, 913 A.2d 906,
909 (Pa.Super.2006). 

At the evidentiary hearing, attorney Coffey testified that he did not raise the sufficiency claim because this case presented
“strictly a weight of the evidence issue.” (E.H.T. p. 26). Upon review of the record, this Court agrees with Mr. Coffey’s assessment
and notes that the evidence presented at trial was more than sufficient to sustain the guilty verdict; in this regard, any challenge
to the sufficiency of the evidence would have been pointless as the claim was sure to be denied. This claim must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of February 28, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: September 15, 2011
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Ross E. Fazio and Joan L. Fazio v.
The Guardian Life Insurance Company of America,

Luttner Financial Group, Mark C. Donato, and Paul Shovel
Unfair Trade Practices—Life Insurance

No. GD 01-11241. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 2, 2011.

OPINION
I. Introduction

Plaintiffs Ross Fazio and Joan Fazio have appealed to the Superior Court of Pennsylvania from my non-jury verdict in favor of
the Defendants. Pennsylvania Rule of Appellate Procedure No. 1925(a) directs the judge whose order is appealed to “file of record
at least a brief opinion of the reasons for the order,” which is the purpose of this opinion.

In January of 2011, I presided over a nine day non-jury trial in which the Fazios attempted to prove that from 1994 to 1997,
Defendant Mark Donato misled them into purchasing nine Guardian life insurance policies. The Fazios could only claim the
Defendants were liable for “deceptive or unfair” conduct as it is defined in the Pennsylvania Unfair Trade Practice and Consumer
Protection Law (73 P.S. §§ 201-1, et seq.), since the Fazios common law fraud, negligence and breach of fiduciary duty claims were
dismissed for being filed after the applicable statute of limitations had expired. See 11/4/2010 Order. Following the trial, I deter-
mined that the Fazios had not proven their case by a preponderance of the evidence and my verdict was, therefore, that the
Defendants were not liable.

II. Background
Plaintiff Ross Fazio graduated from high school and then obtained an associate degree in technology of refrigeration, heating

and air-conditioning. For the next nine years, Marchase Refrigeration employed Mr. Fazio to service commercial refrigeration
equipment. Then, in 1988, Mr. Fazio started his own refrigeration service business, Fazio Mechanical Services, Incorporated. Mr.
Fazio worked hard and his business succeeded quickly. By 1992, Mr. Fazio’s personal annual income was $544,000 and in 1993 his
business had $2 million in revenue and twenty full time employees. Mr. Fazio was a member of Churchill Valley Country Club.

Defendant Mark Donato, an agent for Defendant Guardian Life Insurance Company of America and Earl Luttner, the manag-
ing general agent for Guardian in the Pittsburgh area, also were members of Churchill Valley Country Club. In December of 1993,
when Mr. Fazio was first introduced to Mr. Donato at the Country Club, Robert Shovel was the President of the Country Club. Fazio
Mechanical Services, Incorporated was renting 88,000 square feet of warehouse space from Mr. Shovel, who was Plaintiff Joan
Fazio’s uncle. Mr. Shovel arranged for Mr. Fazio to be introduced to Mr. Donato by Mr. Shovel’s son, Paul. At trial, Mr. Fazio
explained why Paul Shovel introduced him to Mr. Donato:

Well, we rent from Paul Shovel’s father. Paul Shovel, his father, Robert Shovel, and I would talk frequently and he told me
about the Luttner Financial, what a great organization and a - - whatever they were doing at the time. And that he was
trying to get Paul a job with Luttner, ‘cause Paul was a general laborer around the warehouse at the time. And Mr. Shovel
kind of directed that meeting. Maybe advised Paul to talk to me or whatever.

Trial Transcript, Non-Jury Trial January 11-25, 2011 (“T.” hereinafter), Vol. III, p. 913.
Apparently Robert Shovel was a mentor to Mr. Fazio, and the significance of this relationship will be noted later in this opinion.

Mr. Fazio testified at trial concerning Robert Shovel as follows:

Q. What was your - - what was your thought or opinion about Robert Shovel?

A. Great, great man. I miss him dearly. He’s deceased. And he was my neighbor, also. He’d stop and see the children,
always. He loved my - - my first born, Ross. And then Dominic came; the same.

But we’d just - - I played golf with him. I - - if I had a spare moment in the office where I was renting from, I’d spend 
some time with him. He’s just a first class man.

Q. So would it be fair to say you respected him?

A. I - - very much so, yes.

Q. And so if he recommended something to you, what - - how did you react to the recommendation?

A. I would believe what Uncle Bob told me would be true.

Q. Okay. So did you do something to help out Paul Shovel?

A. Yes.

Q. And what was that?

A. I met with Mark Donato and we had a meeting.

Id., p. 914.

In February of 1994, Mr. Donato met with Mr. Fazio in Mr. Fazio’s home, completed a questionnaire on Mr. Fazio’s assets, debts
and income and showed Mr. Fazio an illustration with $12,000 per year payments into a Guardian whole life insurance policy. Mr.
Fazio purchased a life insurance policy in the face amount of $838,711 that required payments of $12,000 per year over the next
thirty-five years. Mr. Donato had similar meetings with Mr. Fazio in Mr. Fazio’s home during the spring and summer of 1994, 1995,
1996 and 1997 and sold Mr. Fazio two additional Guardian policies insuring his life, three Guardian policies insuring the life of his
wife, Plaintiff Joan Fazio, and three Guardian policies insuring the lives of each of their three children. The total face amount of
the three policies on Mr. Fazio’s life was $3,766,086, the total of the three on Ms. Fazio’s life was $3,562,026 and the face amounts
of the children’s policies were $255,689, $292,804 and $350,944.

During the summer of 1998, Mr. Fazio began meeting with a new investment advisor named Joseph Scarpo. At that time, Mr.
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Fazio’s business was continuing to grow and his annual personal income had increased to over $1 million. It was Mr. Scarpo’s opin-
ion that Mr. Fazio should have less expensive term life insurance and put the funds he could save by eliminating the Guardian
whole life payments into investments such as bonds or mutual funds. Mr. Scarpo referred Mr. Fazio to attorney Gregory Moore. In
1999, Mr. Fazio took attorney Moore’s advice to stop paying Guardian, and attorney Moore wrote a letter to Guardian alleging the
Fazios had been deceived and demanding a refund of all premium payments received from them.

In June of 2001, the Fazios commenced the subject litigation by filing a Praecipe for Writ of Summons. For the next nine and a
half years, the docket indicates that disputes concerning pleadings, discovery and summary judgment motions were primarily han-
dled by the Honorable R. Stanton Wettick, Jr. The Fazios requested a jury trial in January of 2010, but Judge Wettick ruled they
were not entitled to a trial by jury. The case was then assigned to me for the non-jury trial, after which, I rendered a verdict in
favor of the Defendants1.

The Fazios timely filed a Motion for Post Trial Relief. After all parties filed briefs and made oral argument, I denied the Motion
for Post Trial Relief. The Fazios then entered judgment on the verdict and filed a Notice of Appeal to the Superior Court and a
Concise Statement of Matters Complained of on Appeal. With the exception of the Fazios’ entitlement to a jury trial2, the next por-
tion of this opinion addresses each issue raised in the Concise Statement of Matters Complained of on Appeal. The issues, howev-
er, will not be addressed in the same order as they are set forth in the Concise Statement of Matters Complained of on Appeal.

III. Weight of the Evidence at Trial
Along with my Non-Jury Verdict, I filed Findings of Fact and Conclusions of Law. One Finding of Fact is that “I did not find a

preponderance of credible evidence of any violation of the Unfair Trade Practices and Consumer Protection Law (‘UTPCPL’), 73
Pa. C.S. §§201-1, et seq., by any Defendant.” The Fazios contend this finding of fact is “against the weight of the evidence and
Testimony presented at Trial….” Plaintiff ’s Concise Statement of Matters Complained of on Appeal (“Concise Statement” here-
inafter), ¶ No. 3. In this Part III of the Opinion, I will address each factual determination that the Fazios contend is against the
weight of the evidence and testimony presented at Trial.

A. Costs of the Insurance Policies
The Fazios contend “the credible evidence demonstrates that Defendants misrepresented the costs of the products they were sell-

ing to Fazio.” Concise Statement, ¶ No. 3.a. The Fazios argue that conceptual illustrations of annual values of Guardian life insur-
ance policies, such as Plaintiff ’s Exhibit 2, were presented by Mr. Donato in a deceptive manner. See Brief in Support of Motion for
Post Trial Relief, pp. 28-34 and Concise Statement, ¶ No. 3.f. Mr. Donato’s illustrations show Mr. Fazio’s annual outlay is $0 after he
reaches the age of 60 or 65. The illustrations allegedly are deceptive since Mr. Fazio was 34 years old and the policies required pay-
ments for 35 years, or until Mr. Fazio reaches age 69. The illustrations, however, demonstrate the “vanishing premium” concept that
allows Mr. Fazio to stop paying premiums because they will be paid by the value of the policy as increased by dividends. Guardian
allocates dividends to policyholders based on a series of formulas involving its investment results, its expenses, its mortality expe-
rience as well as the policyholder’s contribution to profits. See T., Vol. II, pp. 501-503. Joseph Scarpo, testifying at trial as Mr. Fazio’s
expert, said the illustrations are not “misleading or deceptive. It will only be in how it would be presented that could be misleading
or deceptive.” T., Vol. II, p. 776. While Mr. Fazio testified Mr. Donato did not explain that the premiums from age 60 to 69 were being
paid by the value of the policy, this testimony from Mr. Fazio was not credible. Mr. Donato, on the other hand, credibly testified that
he explained to Mr. Fazio that premiums are required until age 69 but they could be paid out of the value of the policy at age 60 or
65. See T., Vol. I at pp. 152, 1.12-16, 155, 1.17-24, 381, 1.17-25 and 382, 1.1-16. Since the credible evidence establishes that Mr. Donato
explained premiums were due for 35 years, the costs of the insurance policies were not misrepresented.

B. Growth of the Insurance Policies’ Values
The Fazios contend “the credible evidence demonstrates that defendants misrepresented…the amount of growth in the value of

the insurance policies’ cash values as retirement plans.” Concise Statement, ¶ No. 3.b. Specifically, the Fazios allege Mr. Donato
promised returns of the “net cash value” amounts that he provided in illustrations such as Plaintiff ’s Exhibit 2. See T., Vol. III, pp.
924-925 and Brief in Support of Motion for Post Trial Relief, p. 35. These illustrations include columns with Mr. Fazio’s age, the
“GUAR CASH VALUE YR END” and the ‘NET CASH VALUE YR END.” While the “GUAR CASH VALUE” column contains only
values that Guardian guarantees, the “NET CASH VALUE” column is calculated by assuming the most recent dividend amount
paid by Guardian will continue into the future. Utilization of a “current dividend scale” in illustrations often is a requirement of
New York State as well as other state regulations. T., Vol. II, p. 435, Vol. V, pp. 1707 and 1716. While Mr. Donato may not have real-
ized exactly how the dividend amounts in the net cash value were calculated (See T., Vol. I, p. 378), Mr. Donato repeatedly testi-
fied that he explained to Mr. Fazio that those dividend amounts were not guaranteed. See T., Vol. I, p. 158, Vol. IV, p. 1499 and Vol.
V, pp. 1540-41. Mr. Donato also testified Mr. Fazio knew the net cash values were not guaranteed. See T., Vol. V, p. 1541. I do not
find Mr. Fazio’s testimony on this subject credible, while I find the testimony of Mr. Donato to be highly credible. Accordingly, there
was no credible testimony that Mr. Donato promised that Mr. Fazio would receive the net cash values shown in the illustrations.

The Fazios also argue that saying “dividends are not guaranteed” is not a sufficient disclosure. See Brief in Support of Motions
for Post Trial Relief, pp. 43-46. The Fazios cite the case of Szymanski v. Boston Mut. Life Ins. Co., 56 Mass. App. Ct. 367, 778 N.E.
2d 16 (Mass. App. Ct. 2002) as the authority for this argument. However, at least two key factual differences in Szymanski make
comparisons with the subject litigation inappropriate. First, the illustration in Szymanski had the premium vanishing in just nine
years, but after ten years had actually passed, there was not enough accumulated value in Mr. Szymanski’s policy to pay all the
premiums. Plaintiff ’s Exhibit 2, an illustration given to Mr. Fazio, does not show the premium vanishing until the twenty-seventh
year. Unlike Szymanski, it is not known if Mr. Fazio’s accumulated values will be insufficient to pay the premiums, and this is less
likely to happen to Mr. Fazio as his values should increase much more over twenty seven years than over the nine years involved
in Szymanski. Second, the insurance company in Szymanski inflated the current return rate that it used to calculate the nonguar-
anteed values in the illustration, while it is undisputed that Guardian used actual current dividends in its illustrations.

The Fazios also contend that “there was no reasonable basis to believe” the net cash values in Guardian’s Illustrations could
ever be achieved. Concise Statement, ¶ No. 73. However, the trial produced limited testimony as to the amounts of Guardian’s annu-
al dividends between 1995 and 2011, and although four witnesses qualified as experts, none of them opined that by age 60 or 65
the Fazios would not achieve the net cash values shown on the illustrations if they continued to pay the premiums4. Kenneth
Daniels, Esquire, an expert witness for Guardian with impressive credentials, testified credibly that it is possible Mr. Fazio could
achieve the net cash value shown in Plaintiff ’s Exhibit 2 if he paid $12,000 per year until age 60. See T, Vol V, pp. 1709-1710. Hence,
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even if I had found that Mr. Donato promised the net values would be achieved, the Fazios failed to prove by a preponderance of
the evidence that this could not occur or that this is a misrepresentation.

The Fazios also contend “PS&G Worksheet” documents provided by Mr. Donato are deceptive. See Brief in Support of Motion
for Post Trial Relief, pp. 46-52. One of the reasons these documents are claimed to be deceptive is they do not contain the source
of the dollar amounts. However the “Tax Free” dollar amounts that produce the “Hypothetical Output” are taken from the
Guardian illustrations provided to the Fazios, and the dollar amounts of the taxable investments and taxes are contained in the mul-
tiple pages of attachments. See Plaintiff ’s Exhibit 8.

The Fazios also contend that the title in one of the PS&G Worksheet’s charts, “Bottom Line Comparison,” is inherently decep-
tive because this terminology indicates certainty that the dollar amounts would be received by them. See Plaintiff ’s Exhibit 8, p.
6. I do not perceive the Bottom Line Comparison chart this way, but instead view it as a summary of inputs and hypothetical out-
puts shown on the previous worksheets. There was no credible testimony that the dollar amounts on the charts were presented as
certainties. Rather than emphasizing certainty over the receipt of the net cash value, the chart instead focuses on the concept that
life insurance is a tax free investment.

The Fazios last argument concerning the PS&G Worksheet documents is that the Bottom Line Comparison chart deceptively
accounts for taxes and lost opportunity twice. During the trial, Mr. Donato was questioned at length concerning this assertion. See
T., Vol. I, pp. 177-208. I was not convinced by the testimony or the Bottom Line Comparison chart in Plaintiff ’s Exhibit 8 that taxes
and lost opportunity were improperly accounted for twice. These items are taken into account in both Scenario #3 and Scenario #5,
but that is appropriate as Scenario #3 involves a fully taxable investment and Scenario #5 involves a partially taxable investment,
with both situations involving some taxation and resulting lost investment opportunity. In Scenario #3, there is a loss of $3,829,704
in taxes and lost opportunity, while in Scenario #5 the loss is only $1,109,449 and there is a gain of $2,720,255 because the nontax-
able whole life insurance investment “recaptured” much of the taxes and lost opportunity shown in Scenario #3. Since these are two
different investment scenarios, these items are properly accounted for in each scenario without there being any deception.

C. “Vanishing Premium”
The Fazios also contend that “vanishing premium” is a confusing or deceptive term for using the net cash value of a policy to

pay the premiums. See Concise Statement, ¶ No. 3c and Brief in Support of Motion for Post Trial Relief, pp. 52-54. In making this
argument, the Fazios point out that Pennsylvania legislation now prohibits the use of the term “vanishing premium” (See 40 P.S. §
625-8(b)(1)(vii) effective July 1, 1997) and Guardian stopped using the term in the late 1990s after determining “premium offset”
is a better way to communicate the concept. T., Vol. II, p. 500. With the Fazio’s children’s policies not involving the vanishing pre-
mium concept, the last policy with a vanishing premium was issued insuring Joan Fazio in December of 1995. Hence, use of the
term at that time was not prohibited by either Pennsylvania law or Guardian directive. Mr. Donato explained to Mr. Fazio that the
premiums actually are due until age 69 but can be paid by the value of the policy (See T., Vol. I, pp. 152 and 155). Therefore, there
was no deception or confusion with the use of the term in this case.

D. “Deposits”
The Fazios also contend that Mr. Donato misrepresented that Mr. Fazio was making “deposits” when he actually was paying

insurance premiums. See Concise Statement, ¶ No. 3.d. and Brief in Support of Motion for Post Trial Relief, pp. 55-58. Pennsylvania
Insurance Regulations prohibit any reference to any insurance premium as a “deposit” unless it is “in conjunction with the word
premium in such a manner as to indicate clearly the true character of the payment.” 31 Pa. Code §87.28. The Fazios point to trial
testimony by Mr. Donato in which he refers to premium payment as “deposits,” (see T., Vol. I, p. 152, 1.20-25, Vol.), but there also
were many occasions during the trial when he referenced them as “premiums” (See T., Vol. I, pp. 151, 1.23, 154, 1.15, 155, 1.24,
156, 1.21 and 157, 1.1). How many references Mr. Donato made to “deposits” or “premiums” during trial testimony is not nearly
as important as the question of whether there was credible testimony Mr. Donato used the term “deposit” in his 1994-97 meetings
with Fazio. I found no such testimony, but instead found Mr. Fazio repeatedly testifying Mr. Donato referred to life insurance func-
tioning like Mr. Fazio’s “bank.” T., Vol. III, pp. 939 and 1163. However, even Mr. Fazio’s expert witness, Joseph Scarpo, acknowl-
edged that “a whole life policy does have, at least, some features that a bank account would,” and Mr. Fazio testified he understood
the difference between banks such as PNC and First Niagara, and insurance companies. See T. Vol. III, pp. 1001-1002. Thus, there
was no misrepresentation when Mr. Donato said the life insurance could be used like a bank.

E. Universal Life Policies
Before the Fazios met Mr. Donato, they owned four universal life insurance policies issued by Commercial Union Life Insurance

Company and Philadelphia Life Insurance Company. Pursuant to Mr. Donato’s advice, the Fazios stopped paying the $6,000 per
year premiums on the universal life policies and later surrendered them for their cash values. The Fazios contend “the credible
evidence demonstrates that Mr. Donato misrepresented that the whole life policies have features which were not found in Fazio’s
universal life policies.” Concise Statement, ¶ No. 3. e.; See Brief in support of Post Trial Relief, pp.58-61. The Fazios have not ref-
erenced a specific location in the record where there is evidence Mr. Donato made any communication to the Fazios concerning
whole life policy features that were not in their universal life policies, and I have been unable to find this in the record. There is
testimony that Mr. Donato showed Mr. Fazio how the cost of universal life policies “would increase as time would go on” (T., Vol.
I, p. 237), that Mr. Fazio understood the universal life policies had value from which they could be maintained without payments
for some undetermined amount of time (Id., p. 285), and that the insurance companies that issued the universal life policies were
not as highly rated as Guardian (T., Vol. III, pp. 926, 1016, 1155, 1166 and 1177). But, the Fazios have not disputed these facts. Even
if Mr. Donato communicated to the Fazios that the whole life policies have features not found in the universal policies, the credi-
ble testimony of Mr. Daniels, Guardian’s Expert Witness, established this to be true. See T., Vol. V, pp. 1630-1638 and 1736. Hence,
there is no credible evidence of a misrepresentation of universal life policy features.

IV. Errors of Law
The Fazios contend that I made errors of law by finding that the Defendants did not violate the UTPCPL. See Concise Statement,

¶ No. 2. This error, according to the Fazios, was requiring proof that the Defendants’ conduct was “fraudulent,” when the UTPCPL’s
“unfair” or “deceptive” conduct requirement is less burdensome. See Brief in Support of Motion for Post Trial Relief, pp. 16-24.
The Fazios are mistaken, as I did apply the UTPCPL definitions of unfair or deceptive conduct that they requested, to the facts as
I found them. The UTPCPL “catchall” provision was amended in 1997 by expanding it’s coverage to reach deceptive conduct (73
P.S. §201-2(4)(xxi)). Even though much of the conduct in this case occurred before 1997, I applied the amended “catchall” provi-
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sion that defines a violation of the UTPCPL as “[e]ngaging in any other fraudulent or deceptive conduct which creates a likelihood
of confusion or of misunderstanding” to the conduct regardless of when it occurred. However, as described earlier in this opinion,
the credible evidence simply did not show the Defendants conduct violated the catchall provision or any other UTPCPL provision.
Therefore, I made no error of law in finding no violation of the UTPCPL.

V. Justifiable Reliance
The Fazios contend I made an error of law in determining that Mr. Fazio was not justified in relying on the Defendants’ repre-

sentations. See Concise Statement, ¶ No. 5. Unless the Fazios have proven there was deceptive conduct by Mr. Donato, the ques-
tion of whether Mr. Fazio was justified in relying on it need not be answered. Since the Fazios did not prove deceptive conduct, jus-
tifiable reliance is being addressed exclusively for the possibility that the Superior Court disagrees and finds the Fazios did prove
there was deceptive conduct.

Pennsylvania law unambiguously requires the Fazios to prove they justifiably relied on Mr. Donato’s representations. Toy v.
Metropolitan Life Insurance Company, 593 Pa. 20, 928 A.2d 186 (2007)5. Before the analysis should be conducted concerning
whether reliance is justified, there must be an analysis of whether Mr. Fazio even relied on the representations of Mr. Donato in
agreeing to purchase the Guardian life insurance policies. See Silverman v. Bell Savings and Loan Assoc., 367 Pa.Super 464, 533
A.2d 110 at 114 (1987) appeal denied, 518 Pa. 642, 542 A.2d 1371 (1988) citing Restatement (Second) of Torts §537. This is a ques-
tion of fact. Silverman v. Bell Savings & Loan Assoc., supra.

Above I noted that Mr. Fazio was not credible when he testified concerning Mr. Donato’s representations about the number of
years premiums were due and net cash values being guaranteed. Mr. Fazio’s demeanor was different, however, when he testified
about his wife’s uncle, Robert Shovel, and on this topic his testimony was credible. Mr. Fazio said that he deeply respected Robert
Shovel, that he was a great man and a first class man with whom he enjoyed spending time. See T., Vol. III, pp. 914 and 1135. Mr.
Shovel said Luttner Financial was a great organization, and Mr. Fazio therefore accepted this as the truth. Id. at pp. 913-914 and
1091. As the trier of fact, I am certain Mr. Fazio purchased the nine life insurance policies because he trusted Robert Shovel and
as a favor to him. Whether the insurance premiums were payable over twenty-six or thirty-five6 years and whether the values in
the fourth column or the sixth column of the illustrations were guaranteed was irrelevant to Mr. Fazio. He was going to purchase
the policies out of the trust Robert Shovel had earned and to help his son at Luttner Financial Group. In other words, in my eval-
uation of the credibility of witnesses, I found that Mr. Fazio was not relying on the representations of someone he hardly knew, that
is, Mr. Donato, but was relying on the representations of someone he trusted deeply, his wife’s uncle, Robert Shovel. Therefore, Mr.
Fazio did not rely on Mr. Donato’s representations in purchasing the policies, and I made no error of law in this determination.

The Fazios also contend I made an error of law by not considering the application of Pennsylvania’s Reasonable Expectations
Doctrine. See Concise Statement, ¶ No. 5. This doctrine, in recognition of the adhesionary nature of insurance transactions, places
the focus on “the reasonable expectation of the…insurance consumer” arising from the oral representations of the insurance agent,
rather than on insurance company prepared documents containing “language which is obscure to the layman…” Collister v.
Nationwide Life Insurance Co., 479 Pa. 570, 388 A.2d 1346, 1353-54 (1978), cert. denied, 439 U.S. 1089, 99 S. Ct. 871, 59 L. Ed. 2d
55 (1978). In focusing on Mr. Fazio’s reasonable expectations, this doctrine is applicable to the analysis of whether Mr. Fazio’s
reliance was justified. Since I determined that Mr. Fazio did not rely on Mr. Donato’s representations, it was unnecessary to deter-
mine whether the reliance was justified. Therefore, I did not make an error by not applying the Reasonable Expectations Doctrine.

The Fazios further contend I made an error of law by accepting Defendants’ Proposed Conclusions of Law. Concise Statement,
¶ No. 4. I will assume, based on the “Plaintiffs’ Brief in Reply to Defendants’ Opposition to Plaintiff ’s Motion for Post-Trial Relief
“ (see p. 4), this contention refers to Guardian’s position that the parol evidence rule prohibits the Fazios from relying on prior oral
or written representations that contradict the final, integrated insurance policies. See Defendants’ Proposed Findings of Fact and
Conclusions of Law at pp. 22-23. Since my finding that Mr. Fazio did not rely on Mr. Donato’s oral or written representations is not
based on the parol evidence rule, I did not accept the Defendants’ Proposed Conclusions of Law and make an error.

The Fazios further contend I made “an error of law in requiring that Ross Fazio perform an investigation to determine whether
the representations made by the Defendants could be relied upon.” Concise Statement, ¶ No. 6. This contention is a reference to
the Restatement (Second) of Torts §540, “Duty to Investigate,” which states that Mr. Fazio is justified in relying on the truth of Mr.
Donato’s representations without having to make an investigation of them. This rule applies to the part of the analysis that occurs
if there has been a determination that Mr. Fazo relied on Mr. Fazio’s representations. See Restatement (Second) of Torts, §537
Comment b. Since I determined Mr. Fazio thought Mr. Donato’s representations were irrelevant and he did not rely on them, this
rule also is inapplicable and therefore not a rule that was violated.

VI. Testimony of Gregory Moore, Esquire
The Fazios contend that I made errors by not admitting into evidence letters written by Gregory Moore, Esquire and by pro-

hibiting him from testifying as to his opinions and his “observations” about the sales to the Fazios. See Concise Statement, ¶ No. 8.
Joseph Scarpo, the Fazios new investment advisor, referred the Fazios to attorney Moore, and he met with them in December of
1998. As the attorney for the Fazios, Mr. Moore wrote letters to Guardian in July of 1999 and February of 2000 that demanded a
refund of the Fazio’s premium payments and threatened a civil lawsuit.

Five days before the start of the trial, Guardian served the Fazios with a Motion in Limine to Limit or Preclude Certain
Testimony of Gregory Moore. Guardian objected in advance of attorney Moore testifying, to his legal conclusions, his opinions and
information he received from unidentifiable investment advisors. See T., Vol. 1, pp. 53 and 55. While the Fazios argued attorney
Moore should be permitted to testify about why he wrote the letters to Guardian and Luttner, explaining “why” would clearly have
involved attorney Moore providing legal conclusions and opinions. I granted Guardian’s motion because such testimony would be
duplicative of the legal arguments already being made by the Fazios trial counsel. I also granted Guardian’s motion because attor-
ney Moore was not classified as an expert witness in the Fazios’ Pre-Trial Statement (See Pa. R.C.P. No. 212.2(2)(5)), and the Fazios’
counsel presented no explanation for this error.

The Fazios argue attorney Moore was prohibited from testifying “regarding observations he made in 1998 about the sales to the
Fazios…” Concise Statement, ¶ No. 8. However, this use of the word “observations” is inappropriate since it implies attorney
Moore’s eye witness testimony was prohibited. When attorney Moore first met with the Fazios, nearly one year had passed since
the last Guardian policy was purchased, hence all that he could “observe” at that point in time was Guardian’s life insurance poli-
cies, illustrations and other documents. While attorney Moore was permitted to testify at length as a fact witness, I did not permit
him to give legal opinions on Guardian’s documents or explain why he wrote the letters. An exchange between counsel for the
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Fazios and myself limiting admission of one of the letters to a redacted version explains my decision: 

MR. BEHREND: Well, Your Honor, I guess where we are is, if your ruling is none of the opinions he stated in the letter
that he sent to Guardian are relevant or admissible in this case then –

THE COURT: You know –

Mr. BEHREND: —I think—

THE COURT: —they’re probably the same opinions that you’re arguing in your case to me.

MR. BEHREND: Correct.

THE COURT: So, which – that’s fine. I mean, but the witness doesn’t get to put them in.

MR. BEHREND: Okay.

THE COURT: I mean, you know, to the extent you put them on notice of this, this, and this, that’s fine. But to the extent
it’s because “in my opinion” or because “my research is this or that or the other thing,” you can do all that as the lawyer
for the Plaintiffs, but the fact witness can’t.

T., Vol. III, pp. 810-811. Pennsylvania Rule of Evidence No. 702 permits an expert to give an opinion to “assist the trier of fact to
understand the evidence or to determine a fact in issue…” Since the Fazios trial counsel was competent to argue the facts and the
law, it would have been of no assistance to me, the trier of fact, for the Fazios former counsel to argue the same thing. See Browne
v. Commonwealth of Pennsylvania, Department of Transportation, 843 A.2d 429 at 433-434 (Pa. Cmmwlth. 2004), appeal denied
581 Pa. 681, 863 A.2d 1149 (2004) and Commonwealth v. Neal, 421 Pa. Super. 478, 618 A.2d 438 at 439 (1992).

VII. Charging Conference
The final contention of the Fazios that I am addressing is that I “violated the mandates of Rule 1038 and violated the parties

procedural due process and substantive rights by failing to hold a conference, similar to a charging conference, to review the par-
ties proposed conclusions of law.” Concise Statement, ¶ No. 9. In other words, since judges in jury trials typically have oral argu-
ment on the Points for Charge, which is also known as a charging conference, I was required to hold a charging conference by
Pennsylvania Rule of Civil Procedure No. 1038(a)’s directive that a non-jury trial “be conducted as nearly as may be as a trial by
jury is conducted….” However, when the schedule for submitting proposed conclusions of law was being discussed on the record,
counsel for the Fazios never requested oral argument or a conference. See T., Vol. V, pp. 1760-62. The failure to raise this issue in
a timely manner results in a waiver of the argument. See Pennsylvania Rule of Civil Procedure No. 227.1(b)(1). In any event,
Pennsylvania Rule of Civil Procedure No. 226, while describing the process for attorneys to make points for charge part of the
record in a jury trial, does not even refer to a charging conference let alone mandate one. Since there does not appear to be a
requirement for a charging conference in a jury trial, it makes less sense for a charging conference to be required in a non-jury
trial. In addition, the purpose of a charging conference is to give counsel the Judge’s decisions on instructions to the Jury to avoid
counsel making remarks in the summation to the Jury that are inconsistent with the Judge’s instructions. In the case at bar, I decid-
ed there would not be summations. (See Com. Ex rel. Friedman v. Friedman, 223 Pa.Super. 66, 297 A.2d 158 (1972)). Hence, there
would have been no purpose for holding a charging conference.

BY THE COURT:
/s/Hertzberg, J.

1 Defendant Paul Shovel was not included in this verdict as he was never served with original process. The claims against
Defendant Paul Shovel were therefore dismissed, without prejudice, prior to trial.
2 The decision that the Fazios were not entitled to a jury trial was made by the Honorable R. Stanton Wettick, Jr., therefore please
refer to Judge Wettick’s Memorandum filed on September 13, 2011 for an explanation.
3 This argument is not found in that portion of the Concise Statement devoted to findings of fact that are allegedly against the weight
of the evidence and testimony at trial; the Fazios instead classify it as an error that I allegedly made.
4 I sifted through the illustrations and the actual net cash value amounts offered into evidence to attempt a comparison. Four
illustrations were offered into evidence but Mr. Fazio took loans on three of them, which made those three unsuitable for the
comparison since the final page of each illustration states “DIVIDENDS ARE AFFECTED BY POLICY LOANS.” The illustra-
tion involving a life insurance policy without a loan is Plaintiff ’s Exhibit 30, which illustrates a $209,605 policy on the life of
Joan Fazio issued on 8/11/94 as #3772982. The illustration provides for net cash values at the end of year three (8/11/97) of
$4,553, year four (8/11/98) of $7,010 and year five (8/11/99) of $9,604. Since the Fazios stopped paying Guardian premiums in
January of 1999, net cash values after that time would not be suitable for comparison. From the limited evidence that was
offered on actual net cash values, it appears Guardian was reasonably close to the values in the illustrations as the actual net
cash value was $5,710.19 as of 1/16/98 (Exhibit G 128, Bates No. FAZ 825) and $7,988.35 as of 1/99 (Exhibit B1 to Dale
Hagstrom’s Expert Report).
5 At times it appeared the Fazios were claiming the identical deception as that claimed by the Plaintiff in Toy, where Metropolitan
Life agents represented that they were selling the Plaintiff a 50/50 retirement savings plan when it was actually just whole life
insurance. See T., Vol. I, pp. 71 and 74. In the case at bar, Mr. Fazio knew he was buying life insurance. See T., Vol. III, pp. 1002,
1163, 1164 and 1190 and Vol. V, p. 1719. I assume the Fazios have abandoned this theory since it is not set forth in the Concise
Statement. The Fazios appear to have abandoned multiple other theories mentioned in their 16 page Motion for Post Trial Relief
because they are not mentioned in their subsequently filed brief in Support of Motion for Post Trial Relief and/or their Concise
Statement.
6 Mr. Donato testified that Exhibit 2 appears to only have thirty years of premiums but that is due to lines not printing properly
that would illustrate all thirty-five years. T., Vol. I, pp. 151-54 and Vol. III, pp. 890-894. Even if Exhibit 2 incorrectly contained a
thirty year schedule, Mr. Fazio did not rely on such a schedule in purchasing the insurance.
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Craig Smith v. Newman Motors, Inc.
Contract

No. AR 10-11309. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—September 20, 2011.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).

ISSUES PRESENTED
The captioned dispute arises from the sale of a used Jeep Cherokee to Plaintiff by Defendant. Plaintiff claims that the vehicle

was not roadworthy as of the time Defendant sold the vehicle to him and that Defendant knew or should have known this when it
offered the vehicle for sale. Plaintiff says that he knew nothing about cars and that Defendant’s employees, being in the used car
business, were better able to detect problems than a lay person like himself. Plaintiff also claims that a Buyers Guide sticker was
not affixed to the car as required by law. The significance of this, according to Plaintiff, is that the stated term of the sale, “as is,”
does not protect the Defendant from the provisions of the Magnuson-Moss Warranty Act (15 U.S.C. §2301 et seq.) unless the
required sticker was affixed. Plaintiff therefore contends that the implied warranty of merchantability applies under that Act.
Plaintiff also contends that the Unfair Trade Practices and Consumer Protection Law, 73 P.S. §201-1 et seq., (“UTP/CPL”) applies
here and that a violation of the Automotive Industry Trade Practices Regulations, 37 Pa. Code §301.1 et seq., (“Automotive Industry
regulations”) brings the UTP/CPL into play. The alleged violation arises from the provision in the Automotive Industry regulations
that an offer to sell a car constitutes a representation that the car is in roadworthy condition.

Defendant, on the other hand, contends that it was aware of no problems with the car beyond its high mileage, that it had no
basis to suspect any particular problem including those cited by Plaintiff, and that everything connected with the sale shows that
the Plaintiff knowingly bought the car “as is.” Defendant also contends that all the statutory requirements regarding notice to the
buyer of what an as-is sale means were fully complied with. Defendant says the Buyers Guide sticker was indeed on the car when
Plaintiff looked at it, and points out that Plaintiff himself could not say the sticker was not there. Defendant had two of its employ-
ee/owners testify on its behalf, Joe Newman, Sr. (hereinafter, “Mr. Newman Senior”) and his son, Joe Newman, Jr. (hereinafter,
“Mr. Newman Junior”). Defendant also contends that the car was roadworthy at the time of sale.

For the reasons discussed below, we conclude that fraud has not been proven. The Plaintiff ’s burden on that issue is proof by
clear and convincing evidence and that burden has not been met. We find that both Mr. Smith and the Newmans were basically
credible in the sense that none of them seemed to be deliberately untruthful, although Plaintiff and Defendant view the effect of
their testimony differently. What we think probably happened, based on a preponderance of the credible evidence, is set forth in
our Findings of Fact, below.

FINDINGS OF FACT

1. Mr. Newman Senior inspected the car at the Perryopolis Auction and decided it was worth bidding on. He won the bid on June
25, 2010, paid $1,995.00, and the car was delivered to his lot in Pittsburgh the following Monday morning, on June 28, 2010.

2. Mr. Newman Junior was at Defendant’s lot to receive the various cars Defendant had purchased at the auction. He test-
drove the car at issue, following his usual test route and did not notice anything that called for doing an extra portion of
his test drive route nor did he notice any difficulties with the car.

3. A day or so after the car arrived at Defendant’s lot, Plaintiff was driving by and noticed the car. He examined the car
and thought it might fit his needs.

4. On this first visit to Defendant’s lot, Plaintiff discussed the car with Mr. Newman Senior who indicated that, except for
the mileage on it, it was in excellent condition. The car does appear from the photographs to have been in excellent shape
from a cosmetic point of view. It had two prior owners, according to Carfax, the second of whom kept it for more than
nine years. Plaintiff is the third owner of the vehicle.

5. The mileage at the time of sale was in excess of 183,000 miles.

6. The price Mr. Newman Senior set for the car was $4,000, which was to include all related costs of the sale.

7. Plaintiff said he would think about it, and he did. Plaintiff investigated prices for comparable cars and found that all
were being offered at much higher prices than the price set by Defendant. As a result, Plaintiff went back to Defendant
for a test drive. A friend of his with some knowledge of cars accompanied him. The friend, Anthony Ingram, was not
called as a witness and no reason was given.

8. After the test drive, Plaintiff said the car seemed fine to him. Since the price was right, he decided to buy it.

9. The paperwork for the sale was completed that day, with two exceptions:

(a) Plaintiff had not realized he would need his proof of insurance so he did not have it with him. It had been left in
the car Plaintiff had been driving, which was no longer operable. Plaintiff got around using either a taxi cab he leased
(he is a taxi driver) or friends gave him rides.

(b) While Plaintiff and Mr. Newman Junior were dealing with the various forms, Mr. Newman Senior discovered that
the title in Defendant’s name had not yet come back from Harrisburg. He therefore handed his son a blank power of
attorney form for Plaintiff to sign so that when the title in Defendant’s name came back, Defendant would be able to
transfer title to Plaintiff without having to return to Defendant’s lot.

10. Mr. Newman Senior believed that Defendant had 20 days from the date of sale to request the transfer of title to the
buyer, instant Plaintiff. No one suggests that he was incorrect on this point, so we accept it as true.

11. Unfortunately for Plaintiff, the car’s “check engine” light came on after only four hours. Two other lights also came
on, but would not have been indicative of any problems at issue. Plaintiff also had problems with the car starting up on
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July 7, 2010. Plaintiff believes he called Defendant on the day of purchase, July 2, 2010, and spoke to Mr. Newman Junior
about the light. Mr. Newman Junior says the call did not occur until July 5, 2010 and also says that Defendant was closed
at 6 p.m. on July 2, so any phone call made four hours after the sale would not have been answered.

12. We find that the check engine light did go on four hours after the sale and that the actual conversation about it, more
probably than not, did not occur until July 5.

13. Both Plaintiff and Mr. Newman Junior gave the same basic details of their conversation, but each had a different
understanding of what was meant by the words spoken.

14. Plaintiff wanted Defendant to examine the car and find out why the check engine light was on. Mr. Newman Junior
explained that they did not have a mechanic and that Plaintiff would have to go to a dealership for a diagnosis. Mr.
Newman Junior also reminded Plaintiff he had purchased the car “as is.”

15. Mr. Newman Junior also made a comment during the conversation to the effect that the check engine light and what-
ever underlying problem caused it to go on were not Defendant’s problem, probably because of the “as-is” sale, possibly
because Defendant had no mechanic.

16. Plaintiff, understandably, was frustrated by this unhelpful and unsympathetic response. From his point of view he had
been sold a great-looking car that supposedly ran well even though it had a lot of miles on it, but that only lasted four
hours after he bought it.

17. From Defendant’s point of view, Plaintiff was asking them to diagnose the reason the check engine light came on when
they had no ability to do so. In addition, Plaintiff was demanding his money back based on the fact that the check engine
light was on. Since even an incorrectly tightened gas cap can cause that to happen, Defendant was not unreasonable in
telling Plaintiff to go to a mechanic who would be able to make a diagnosis.

18. Based on the credible evidence, Defendant did not “clear the codes,” an illegal practice that Plaintiff ’s counsel
suggests occurred.

19. Plaintiff and his friend took steps to replace a “coil pack” (which seems to be what used to be called a spark plug) in
an effort to correct the problem with starting and Plaintiff was able to drive the car 1,100 miles after the date of sale.

20. Plaintiff had no further contact with anyone at Defendant after the July 5th conversation.

21. As a result of that July 5th conversation, Plaintiff did two things. As we understand the gist of the testimony, Plaintiff
asked State Trooper Dobbins if the car’s check engine light, sentry light, and bald tires should have required Defendant
to return his money or diagnose and correct the problems, or if Defendant otherwise had violated any laws in connection
with the sale to Defendant. Plaintiff also filed a consumer complaint with the Pennsylvania Attorney General, raising
similar issues.

22. Trooper Dobbins visited Defendant on July 15, 2011. He asked for, and was given, Defendant’s file on the sale to
Plaintiff. He took Defendant’s original file with him and returned it shortly before the expiration of the 20-day time limit
Defendant had to submit the title transfer forms to Harrisburg.

23. The file contained the power of attorney form signed in blank by Plaintiff, among other items.

24. Given the date of Trooper Dobbins’ visit, July 15, 2011, and the date of the as-yet-unsent title transfer form, July 6,
2011, we believe Defendant was probably holding onto the title in case Plaintiff contacted them again after having a diag-
nosis made of the reason the check engine light came on.

25. Defendant also received a letter from the Attorney General shortly after Plaintiff had contacted that office.
Apparently, the Attorney General was satisfied with Defendant’s response, because according to Plaintiff, his office had
indicated to Plaintiff that they were not taking any action against Defendant.

26. Trooper Dobbins also informed Plaintiff that he found no violations in connection with the sale.

27. On July 23, 2010, Plaintiff took the car to a dealership, Kelly Chrysler Jeep Dodge (“Kelly Chrysler”), for an evalua-
tion of its condition and an estimate for the repairs that were necessary.

28. The estimate to repair everything Kelly’s mechanic found was roughly $6,400, a huge sum for Plaintiff to invest in a
car that supposedly was functioning well when he bought it a few weeks earlier.

29. Plaintiff could not afford to repair the car and he believed that Defendant would not take the car back, based solely
on the conversation of July 5.

30. Plaintiff therefore parked the car and says he has not driven it since. We accept that as true.

31. The instant action was commenced on December 10, 2010.

32. During the trial, three expert witnesses gave opinions about used car auctions and the condition and value of the car
as of various dates. The crucial date is, of course, the date of sale, July 2, 2010.

33. The car was roadworthy on the date of sale. Of the problems found by Kelly Chrysler 1,100 miles later, only the #5
cylinder problem needed further investigation and only the tie-rod needed immediate repair. The tie-rod problem was not
present or detectable as of July 2, 2010. It would have been obvious to anyone had it existed then.

34. We do not agree with Plaintiff ’s expert that the car was essentially junk with an actual value, even as of September
16, 2010, of less that $500.00.

35. The fair market value of the car as of July 2, 2010, the sale date, was, more probably than not, between $3,500 and
$4,000.
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DISCUSSION
Plaintiff relies on minor discrepancies in tangential facts to support his contention that Defendant and the Newmans are, in

effect, no-good swindlers, preying on innocent consumers. For example, the signing of the power of attorney in blank is put forth
to support Plaintiff ’s contention that he signed all the sale-related forms in blank. We believe Plaintiff is mistaken in his recollec-
tion, probably because he did sign one form, the power of attorney, in blank. We also believe Mr. Newman Senior’s testimony at the
end of the trial regarding how a copy of the power of attorney signed in blank by Plaintiff came to be in the file when Trooper
Dobbins took possession of it. We believe the testimony that, until the first day of trial, Defendant was unaware that the power of
attorney (and the transfer of title to Plaintiff) was an area of alleged fraud, and we also believe that the Newmans therefore did
not look for their copy until after the first day of trial ended. When Defendant’s attorney turned it over the next day, late in the
trial, Plaintiff ’s attorney immediately asked for a mistrial but reconsidered and withdrew the request. During argument regard-
ing the motion for a mistrial, we pointed out that, even if there had been a discovery violation, we failed to see what harm result-
ed that would justify the most extreme relief of a mistrial. We note that we believe that Mr. Newman Senior, who notarized the form
requesting the transfer of title from Defendant to Plaintiff, did indeed see Plaintiff sign the blank power of attorney on July 2, 2011.
We also note that there is no dispute regarding the title itself. Plaintiff bought the car from Defendant and is now the title holder.
We doubt that any violation of the law involving notaries has been violated, but even had there been one, the alleged violation led
to no harm to Plaintiff, has nothing to do with the claims put forth by Plaintiff, and to the extent it is offered as circumstantial evi-
dence of Defendant’s supposedly fraudulent behavior, it is woefully insufficient.

This insufficiency as to fraud is not corrected by Plaintiff ’s arguments regarding the statements on different forms regarding
mileage. The supposed failure of Defendant to supply correct mileage on the sales forms was offered as another piece of circum-
stantial evidence to support Plaintiff ’s contention that Defendant acted fraudulently. Plaintiff had given great weight to the fact
that the same mileage, 183,108, appeared on various documents: the Purchase Order dated July 2, 2010 (Plf. Exh. 1); the Vehicle
Title (Plf. Exh. 5); and the Receipt from Perryopolis Auto Auction dated June 25, 2010 (Plf. Exh. 19). Plaintiff argued that the
mileage on the car at the Auction site could not be the same as the mileage at the dealership, which witnesses guessed was rough-
ly 30 miles away. The arithmetic of that argument is obviously correct. However, all the evidence on this point shows that any dis-
crepancy would be 30 miles or less and that there was no intentional misrepresentation of the mileage.

Plaintiff also argues that either or both Newmans, father and son, knew or should have known that the problems listed on the
Kelly Chrysler Estimate were in existence on July 2, 2010, when they sold the car to Plaintiff. However, the credible evidence was
that the symptoms of those problems would be vibrating, shuddering and loss of power, and would be evident even to a lay person.
Plaintiff testified he thought the car seemed fine. This is consistent with the limited testing that Mr. Newman Senior did prior to
the auction and the post-delivery test drive of four to five miles that Mr. Newman Junior did before putting the car on the lot for
sale. No one was put on notice of any of the problems that Plaintiff says existed at the time of sale. We also note that Plaintiff admit-
tedly did not raise any concerns to Defendant about anything that occurred during the test drive, so there was no opportunity for
Defendant to make express representations of any sort regarding a noise, for example, or anything else Plaintiff might have
observed during his test drive.

Plaintiff also contends the vehicle was not roadworthy. Roadworthiness is covered by regulations known as the Automotive
Industry Trade Practices, 37 Pa. Code §301.2 which state, in pertinent part, “. . . a motor vehicle which is offered for sale is repre-
sented to be roadworthy, and the advertiser or seller shall disclose prior to the sale the following conditions if the advertiser or
seller knows or should know that the conditions exist in the motor vehicle: (i) Frame bent, cracked or twisted. (ii) Engine block or
head cracked. (iii) Vehicle unable to pass State inspection. (iv) Transmission damaged, defective or so deteriorated as to require
replacement. (v) Vehicle flood damaged. (vi) Differential damaged, defective or so deteriorated as to require replacement.”

Despite the above list in the regulations, Plaintiff argues that the Automotive Industry Trade Practices regulations do not define
“roadworthiness” and cites the statutes of Colorado and Kentucky. We conclude, under Pennsylvania law, that the presence, at the
time of sale, of any of the items listed in §301.2 would make a vehicle unroadworthy. In this case, the Plaintiff contends that
Defendant knew or should have known that (1) a cylinder head was cracked, (2) the vehicle would not pass State inspection, and
(3) that the differential required replacement. The credible evidence, however, shows that, as of the date of sale, the vehicle had
an inspection sticker valid until March 2011, that Plaintiff and Defendant believed that Beaver County, where Plaintiff lived, did
not require an emission sticker, and that 1,100 miles after the sale there was a possible crack in the differential would eventually,
not immediately, need repair.

We conclude that there was no way that either Mr. Newman Senior or Mr. Newman Junior could have known or should have
known that the car had the problems that were only discovered 23 days and 1,100 miles after the sale. We also find that they had
no actual knowledge of any defect that may have been brewing. Plaintiff has failed to prove his claims at Count I and Count II.

As to the third count, violation of the Magnuson-Moss Warranty Act, Plaintiff bears the burden of proving by a preponderance
of the evidence that the Buyers Guide sticker was not on the car when he saw it on Defendant’s lot. Plaintiff ’s own testimony is
that he doesn’t recall. Plaintiff ’s offer of the circumstantial evidence of the Defendant’s ad showing several cars without stickers
in the rear driver’s side window was refuted by the credible testimony of Mr. Newman Senior that he liked to have all the cars in
the ad facing the same way and so would reverse some of the photos to achieve that result. There was also one photo of the car
(possibly Plaintiff Exhibit 8) which Defendant contended showed where a sticker had been. We were unable to discern that clear-
ly enough to be comfortable making a definitive finding that the Buyers Guide sticker was in place when Plaintiff looked at it on
the lot. Since we are unable to make a finding either way, we conclude that Plaintiff did not meet his burden of proving, by a pre-
ponderance of the evidence, the Buyers Guide sticker was missing.

We also note that the copy of the signed Buyers Guide sticker placed in evidence is almost entirely illegible. There is no expla-
nation from Defendant of why a clear copy of the signed version does not exist. Furthermore, even though Plaintiff ’s trial counsel
brought this fact out more than once during the trial, Defendant failed to counter it. We therefore conclude that any sticker that
may have been on the car was as illegible as the copy in evidence.

The disclaimer by Defendant of implied warranties is therefore ineffective and we must consider whether Defendant has
breached the implied warranty of merchantability in violation of the Magnuson-Moss Warranty Act. Plaintiff argues that, in
Pennsylvania, that implied warranty “requires that vehicles be substantially free of defects and fit for safe, reliable travel.”
(Plaintiff ’s Trial Brief, 8th unnumbered page.) According to Plaintiff, the damages under the Magnuson-Moss Warranty Act that
he seeks are the diminution in value as well as statutory attorney’s fees.

Here, too, Plaintiff ’s proofs fail. The vehicle at the time of sale appears to have been working well. The fact that the “check
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engine” light came on does not inform us of why it came on. The diagnosis made 1,100 miles later that a cylinder might be cracked
was both tentative and well after the sale. The only other defect on the Kelly Chrysler estimate that would need to be fixed to make
the car safe and reliable for travel, the tie-rod problem, was not present at the time of sale. There was no breach of the implied
warranty of merchantability and, therefore, there is no viable claim under the Magnuson-Moss Warranty Act.

CONCLUSION
There was no fraudulent or deceptive conduct on the part of Defendant. The implied warranty of merchantability does apply

because the Buyers Guide sticker was illegible for the most part. However, Defendant did not breach that implied warranty. We
therefore find in favor of Defendant and against Plaintiff as to all three counts of the Complaint.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: September 20, 2011

Commonwealth of Pennsylvania v.
William Page

Criminal Appeal—Homicide—Severance of Charges—Expert Witness Testimony—Competency of Child Witness—
Admissibility of Defendant’s Statements

No. CC 200702851. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—October 18, 2011.

OPINION
On March 22, 2010, following a jury trial, the appellant, William Lorenzo Page, (hereinafter referred to as “Page”), was convict-

ed of one count of criminal homicide and the jury found that he had committed first degree murder;1 one count of kidnapping;2 one
count of aggravated indecent assault of a child;3 and, one count of making false reports to law enforcement.4 A presentence report
was ordered and sentencing took place on June 22, 2010, at which time Page was sentenced to the mandatory sentence of life
imprisonment without the possibility of parole as a result of his conviction of first degree murder and consecutive sentences of
twenty-one to forty-two years for his remaining convictions.5

Page filed timely post-sentencing motions on July 2, 2010, which were denied by this Court following a hearing on September
30, 2010. Page then filed a timely appeal to the Superior Court and was directed, pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b), to file a concise statement of matters complained of on appeal, with which directive he has complied. Initially,
Page maintained that this Court erred in failing to sever the charge of indecent assault of Xavier Hamilton from the criminal homi-
cide charge, as the victim was Page’s daughter, Nyia Page. Page maintains that this Court erred since it had originally severed those
charges but when the Commonwealth filed a motion to reconsider the joinder of those charges, it granted that motion. Page next
maintains that this Court erred when it allowed Dr. Mary Carrasco to testify as an expert witness since he believes that her testi-
mony was contradicted by the Commonwealth’s own expert and the methodology that she used was not generally accepted by
forensic pathologists and, accordingly, her conclusions were founded on surmise and guesswork. Page further maintains that this
Court erred when it determined that Xavier Hamilton was competent to testify with respect to the indecent assault committed on
him by Page and the facts, as he knew them with respect to the disappearance and ultimate death of Nyia Page. In a supplement
to his statement of matters complained of on appeal, Page also maintains that this Court erred when it permitted the introduction
of the numerous statements that Page made to various law enforcement officials since Page had requested that his counsel be pres-
ent and he was not afforded an opportunity to have counsel during these interrogations. Further, that his statements were obtained
as a result of coercion or duress, they were not knowingly and voluntarily made, and, they were made as a result of promises of
leniency made by the police to him. 

In February of 2007, Page was living with his girlfriend, Darlene Robinson, and her six year old son, Xavier Hampton and their
twenty-three month old daughter, Nyia, at 616 ½ First Street in the Borough of Braddock. Also living in this house was Page’s moth-
er, Mary Ann Page, her boyfriend, Shauntaz, and Page’s brother, James Page. Page and Robinson shared a bedroom on the third
floor and across the hall from them, Xavier Hampton and Nyia Page shared a bedroom. On the second floor, Page’s mother and her
boyfriend shared one bedroom and Page’s brother, James, used the other bedroom. The first floor consisted of the living room,
kitchen and bathroom. One-half of the basement was used for a laundry room and the other half was used for Page’s “dungeon”.
Page had a chair, mattress, television and Play Station games set up in this area and that is where he would go to watch his porno-
graphic movies. 

On February 3, 2007, at approximately 7:00 a.m., Xavier Hampton went into his mother’s bedroom and asked her where Nyia
was. Robinson told him that Nyia was in their bedroom and that he should go back to his room. Xavier told his mother that Nyia
was not there and then Robinson and Page both got up and got dressed and went through the house looking for Nyia but were
unable to locate her. Page went outside, went around the premises and could not locate her and then came back in, dialed 911 on
a portable phone and then gave the phone to Robinson so that she could tell the police that her twenty-three month old daughter
was missing.

James Caterino, (hereinafter referred to as “Caterino”), a part-time Braddock police officer, was the first police officer to arrive
on the scene. Caterino was met by the residents of the house and he noticed that Darlene was hysterical about her missing daugh-
ter and, yet, Page seemed emotionless since he had no expression and he did not appear to be upset. Officer Latisha Cassidy, (here-
inafter referred to as “Cassidy”), of the Rankin Police Department arrived on the scene to assist the Braddock Police and she sat
with Page for an extended period of time and she also noted that he appeared to be emotionless. The Braddock Police Department
contacted the Allegheny County Police Department and asked for assistance since they did not have sufficient manpower to con-
duct an intensive search for this missing child. In addition to contacting the Allegheny County Police, the Braddock Police
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Department put out an Amber Alert for Nyia. 
Detectives Dennis Kozlowski, (hereinafter referred to as “Kozlowski”), and Michael Caruso, (hereinafter referred to as

“Caruso”), from the Allegheny County Police conducted the initial interviews with the residents of Page’s household. In light of the
frantic atmosphere in the house, it was decided that it was best to remove all of these individuals from the house so that an exten-
sive search of the house could be made and also to enable them to conduct more in-depth interviews with each of the residents.
Before the residents were removed from the house, a cursory search of the house was made. In the dungeon area of the basement,
the police found a Steelers’ Terrible Towel soaked through with blood. They found a child’s t-shirt also soaked with blood. In addi-
tion, they found women’s underwear soaked with blood and a mattress cover and sheet that covered a mattress also having blood
stains. While they were collecting this evidence, Page told the police that a non-functioning blue electric blanket was missing from
the basement area. 

From February 3, 2007 through February 7, 2007, the Braddock Police, the Allegheny County Police, and the FBI, which had
been called in as a result of the disappearance of Nyia, repeatedly interviewed Page. The Braddock Police interviewed Page at his
residence shortly after they arrived after receiving the call about Nyia’s disappearance. After all of the residents were removed
from the house, Page was taken to the Braddock Police Department where Caruso initially interviewed him. Page was then trans-
ported to the Allegheny County Police Headquarters where he was interviewed by Detective Edward Adams, (hereinafter referred
to as “Adams”), and later reinterviewed by Detective Edward Fischer, (hereinafter referred to as “Fischer”). All of the other res-
idents of the house were repeatedly interviewed, including Xavier Hampton. Xavier was interviewed by Dr. Beth Silver at a Child’s
Place at Mercy Hospital. Xavier was interviewed because he was the last person to have seen Nyia alive and during the course of
this forensic interview, Xavier told Dr. Silver that Page had touched him inappropriately shortly before Nyia followed Page out of
their bedroom. County Detectives Gregory Matthews, (hereinafter referred to as “Matthews”), and Fischer observed Dr. Silver’s
interview of Xavier through a two-way glass and as a result of this allegation, decided to reinterview Page.

Page was brought to the Allegheny County Police headquarters and initially was interviewed by Adams. Prior to asking Page
any questions, Adams advised him of his Miranda Rights and had Page sign the County Miranda Warnings Form. Matthews and
Fischer then interviewed Page approximately two and one-half hours later and these Detectives advised Page of the claim made
by Xavier, which claim Page denied. The Detectives conducted their interview and at the conclusion of that interview, Page then
said to him that he would check the woods by the railroad track. Page was arrested and then charged with the crime of indecent
assault of a child and was transported to the Allegheny County Jail. While Page was being transported to the Allegheny County
Jail, he was asked if he would be willing to speak to the FBI and Page said he would be.

On February 4, 2007, Page was interviewed by Agent John Kelly, (hereinafter referred to as “Kelly”), of the FBI at the FBI head-
quarters. Kelly did not Mirandize Page since he had been advised that Page had previously been Mirandized. In the course of that
interview, Page told Kelly that he believed that the blue blanket had something to do with Nyia and he did not believe that a
stranger had something to do with this but, rather, he suggested that the FBI should look at friends of his brother or friends of his
mother’s boyfriend. At the conclusion of this interview Page put his head down and began to cry; however, Kelly noticed no tears
and believed that this was an act put on for his benefit. 

While the FBI was interviewing Page, the more than one hundred police officers and volunteers were still canvassing the area
in and around Page’s residence in Braddock. From the command post that had been set up, search teams were dispatched to var-
ious areas and were told to work a grid in searching for Nyia. Allegheny County Police Detective Timothy Stetzer, (hereinafter
referred to as “Stetzer”), was working with five other FBI agents in a grid that had been assigned to him. On the morning of
February 4, they found a diaper on the railroad tracks that traversed this grid. They took this diaper into evidence and when it was
brought to the command site, it was determined that this diaper was similar to the diapers that Page and Robinson had purchased
on February 2, 2007. At approximately 2:00 p.m. on February 4, Stetzer and his team continued their search and as they were walk-
ing the grid area, they came to a hollow or ravine and Stetzer discovered a broken, wooden step and staircase that led to a wood-
ed area and overgrown basketball courts that were no longer used. Stetzer and his team began to walk this area when one of the
FBI agents yelled out that he thought he saw a blue blanket. Because of Stetzer’s location, he was the first individual to arrive at
the blanket and they noticed that it was a blue blanket with electrical wires. Since they had been alerted that a blue blanket might
be with Nyia, they continued to search this area, only to discover the body of Nyia facedown, frozen to the ground. She was clad
only in a maroon-striped sweater. The temperature during the period of February 2 through February 4, was in the single digits
and the wind-chill factor reached minus nine degrees.

Following the discovery of Nyia’s body, Detective Andrew Sherman, (hereinafter referred to as “Sherman”), went to the FBI
headquarters where Page was being interviewed for a second time. Sherman had been advised that Page had been Mirandized
again and then told Page that they had found his daughter and that she was dead. Page reacted by trying to cry, however, he had
no tears. This was noted by all of the individuals who were present in the room with him. Page then told Sherman what happened.
Page said that in the early hours of February 3, he was down in his dungeon when he encountered Nyia on the first floor. He told
her to get back in bed and when she did not, he hit her and she fell to the floor and went unconscious. Page ran to the basement to
get the Steeler Terrible Towel since Nyia had a big gash in her forehead. Not knowing what to do, he wrapped her up in the blue
blanket, took her outside and then put her by the railroad tracks and returned to his residence. At the conclusion of this interview,
Sherman contacted the command post, relayed the information that he had, and he was then advised that Nyia had no gash on her
forehead. Sherman then confronted Page with the fact that Nyia had no gash and Page told him everything that he had just told
Sherman was a lie and that he knew that they did not find her by the railroad tracks. He then said he just wanted to get this over
and that they should sentence him. 

The police continued with their investigation and were able to discover a witness who was a neighbor. Ebony Mitchell told the
police that she was getting ready for work in the early morning hours of February 3 when she looked out her window and saw Page
returning to his house from the direction of the railroad tracks and abandoned playground. In light of Mitchell’s claim that he had
hit Nyia, thereby causing a gash to her forehead, the police went back to his residence and put luminol, a chemical that detects
blood, in the area where Page said Nyia fell and cut her forehead and found no evidence of blood. 

On February 6, 2007, Page was taken from the Allegheny County Jail to Homicide Headquarters where he was interviewed by
Detective Lawrence Carpico, (hereinafter referred to as “Carpico”). Before the interview started, Carpico explained Page’s rights
and had him execute another Miranda rights form. Carpico ended their interview when Page said he wanted to speak to his lawyer.
On February 7, 2007, Detective Robert Opferman, (hereinafter referred to as “Opferman”), arrested Page and charged him with
the crimes of criminal homicide and kidnapping. Page then told the police that he wanted to talk to them and once again he was
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given his Miranda rights and again executed another County Miranda Rights Warnings form. Page gave both a written and taped
statement in which he told the police that he was in the basement of his house at approximately 3:00 a.m. when Nyia came down
the basement steps and took off her diaper and threw it on the floor. He told her to put the diaper back on, she refused to do it, he
put the diaper back on and once again, she took it off. Page then became enraged and kicked her between the legs while he was
wearing a Timberland boot. Nyia then began to bleed and Page got the Terrible Towel in an attempt to stop the bleeding. He got a
t-shirt and women’s underwear and tried to dab the blood that was coming from Nyia. Page then inserted two of his fingers into
her vagina in what he said was an attempt to stop Nyia from bleeding. He then decided to take her outside and he wrapped her in
an electric blanket and he walked to the area of the abandoned basketball courts, which was located in a small ravine and then put
her on the ground and walked a short distance away and watched her for ten minutes. Page then walked home and went back to
bed and went to sleep. 

Nyia’s body was turned over to the medical examiner and an autopsy was done. During the course of that autopsy no signs of
trauma appeared in her vaginal area or on either of her thighs. During the course of the autopsy, swabs were taken. Those swabs
included rectal swabs, oral swabs and vaginal swabs. The test results of those swabs were not received for several months; how-
ever, when they were received it revealed that the vaginal swab was positive for blood. In addition, DNA tests on the articles that
were found in the basement also came back and those test results revealed that the blood that was found in the basement was Nyia’s
blood. During the performance of the autopsy, no injury was noted in Nyia’s vaginal area. Despite this finding, the Commonwealth
presented expert testimony from Dr. Mary Carrasco. Dr. Carrasco, in reviewing the autopsy photographs and DNA tests as a result
of the vaginal swab, offered her opinion that during the course of the autopsy a miniscule cut of Nyia’s vagina was missed. She also
explained the technique by which that cut could have been observed. Finally, the Commonwealth presented the testimony of Dr.
Keith Conover, an emergency room physician, who was an expert in wilderness medicine and emergency medicine, and he offered
the opinion that as a result of the single digit temperatures and the minus nine degree wind-chill factor, that Nyia Page could have
survived in the cold for no more than one hour and a half to four hours.

Page’s initial claim of error is that the Court erred in failing to sever the charges that had been filed against him, in particular,
the indecent assault of a child as it pertained to Xavier Hampton, from the charges of criminal homicide, kidnapping and making
false reports to the police with respect to Nyia. 

Pennsylvania Rule of Criminal Procedure 582 sets forth the standards for the joinder of indictments for the purpose of trial.
That Rule provides:

Rule 582. Joinder—Trial of Separate Indictments or Informations

(A) Standards

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of separation
by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or transaction.

(2) Defendants charged in separate indictments or informations may be tried together if they are alleged to have partic-
ipated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses.

(B) Procedure

(1) Notice that offenses or defendants charged in separate indictments or informations will be tried together shall be in
writing and filed with the clerk of courts. A copy of the notice shall be served on the defendant at or before arraignment.

(2) When notice has not been given under paragraph (B)(1), any party may move to consolidate for trial separate indict-
ments or informations, which motion must ordinarily be included in the omnibus pretrial motion.

A defendant may request severance if he is able to establish that he would be prejudiced by a joint trial. That request would be
made pursuant to Pennsylvania Rule of Criminal Procedure 583, which provides as follows:

Rule 583. Severance of Offenses or Defendants

The court may order separate trials of offenses or defendants, or provide other appropriate relief, if it appears that any
party may be prejudiced by offenses or defendants being tried together.

The standard for reviewing a Trial Court’s denial of a request for severance is circumspect. In Commonwealth v. O’Kicki, 408
Pa. Super. 518, 597 A.2d 152, 157 (1991), the Superior Court made the following observation:

Again, we are circumscribed in our review of the trial court’s decision to a manifest abuse of discretion standard.
Commonwealth v. Morris, 493 Pa. 164, 425 A.2d 715 (1981). As stated by the late Chief Justice Eagen, “As a general propo-
sition it is well established that the grant or denial of severance is a matter of discretion with the trial judge whose con-
clusion will be reversed only for manifest abuse of discretion or prejudice and clear injustice to the defendant.”
Commonwealth v. Peterson, 453 Pa. 187, 193, 307 A.2d 264, 267 (1973).

The most common example of prejudice would be the presentation of antagonistic defenses by co-defendants. In order to be antag-
onistic, the defenses must not be conflicting but, rather, must require a jury to disbelieve one defendant’s potential defense in order
to believe a co-defendant’s defense. It is incumbent upon a defendant who requests severance to not only plead that he has been
prejudiced but, also, to demonstrate what that prejudice is. Page’s claim of prejudice is predicated upon his belief that the jury
would have a problem separating the elements of the two separate sexual offenses from each other and not be able to properly and
independently determine Page’s culpability with respect to these offenses.

In Commonwealth v. Brown, 592 Pa. 378, 925 A.2d 147, 161-162 (2007), the Pennsylvania Supreme Court set forth the standard
to use in reviewing a claim that the Trial Court erred in failing to grant a request for severance.

Severance questions fall within the discretion of the trial judge and an order denying severance will not be over-
turned on appeal absent an abuse of discretion. Commonwealth v. Rivera, 565 Pa. 289, 773 A.2d 131, 137 (2001);
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Commonwealth v. King, 554 Pa. 331, 721 A.2d 763, 771 (1998), cert. denied, 528 U.S. 1119, 120 S.Ct. 942, 145 L.Ed.2d 819
(2000). FN9 When conspiracy is charged, a joint trial generally is advisable. King, 721 A.2d at 771; Commonwealth v.
Chester, 526 Pa. 578, 587 A.2d 1367, 1372 (1991), cert. denied, 502 U.S. 959, 112 S.Ct. 422, 116 L.Ed.2d 442 (1991). In rul-
ing upon a severance request, the trial court should consider the likelihood of antagonistic defenses. Chester, 587 A.2d at
1373; Rivera, 773 A.2d at 137. A claim of mere hostility between defendants, or that one defendant may try to exonerate
himself at the expense of the other, however, is an insufficient basis upon which to grant a motion to sever. Chester, 587
A.2d at 1373. Indeed, this Court has noted that “ ‘the fact that defendants have conflicting versions of what took place, or
the extents to which they participated in it, is a reason for rather than against a joint trial because the truth may be more
easily determined if all are tried together.’ ” King, 721 A.2d at 771 (quoting Chester, 587 A.2d at 1373). Instead, severance
should be granted only where the defenses are so antagonistic that they are irreconcilable- i.e., the jury essentially would
be forced to disbelieve the testimony on behalf of one defendant in order to believe the defense of his co-defendant.
Commonwealth v. Williams, 554 Pa. 1, 720 A.2d 679, 685 (1998), cert. denied, 526 U.S. 1161, 119 S.Ct. 2052, 144 L.Ed.2d
219 (1999); Commonwealth v. Lambert, 529 Pa. 320, 603 A.2d 568, 573 (1992); Chester, 587 A.2d at 1373. Thus, a defen-
dant claiming error on appeal has the burden of demonstrating that he suffered actual, not speculative, prejudice because
of the ruling permitting a joint trial. Rivera, 773 A.2d at 137.

Page has failed to meet his burden of establishing how he would have been prejudiced by the failure to sever these two crimes.
The crimes arose out of the same occurrence and were temporally related. It was important for the jury to understand the factual
sequence with respect to these particular charges since they were so inter-related. The Commonwealth’s theory of presenting its
case was that Page committed these offenses as a result of his sexual frustration. Page acknowledged that he used the basement
area which he referred to as his dungeon, so that he could watch pornographic movies and masturbate. Page also maintained that
in the late evening of February 2, 2007, that he and Robinson engaged in sexual intercourse. Robinson denied this stating that Page
wanted to engage in anal intercourse and that she refused to do so since she was eight months pregnant and she had strained a
muscle in her lower back that made it uncomfortable for her to engage in any type of sexual activity. The Commonwealth proved
that Page left his bedroom to go into the bedroom shared by Xavier and Nyia and that he laid down next to Xavier and then put his
hand on his “balls”, which term Xavier took to mean his penis. After Page had sexually assault Xavier, he then took Nyia to the
basement where he sexually assaulted her and then took her out into the frigid night and left her to freeze to death.

It was important for the jury to understand this timeline and also the possible motivations for Page’s actions. While this Court
initially granted the motion for severance, it did so on a very limited understanding of the facts in Page’s case. At the point in time
that the motion to sever was granted, this Court only had the benefit of the Court file and did not understand the whole scope of
Page’s sexual desires and urges. When the Commonwealth filed it’s reconsideration of the motion to sever, it explained in detail
what it intended to prove and how it intended to do so. Based upon that information, this Court reconsidered its decision, as it
believed that it would be proper to have the two sexual crimes tried together since Page could not establish how he could be prej-
udiced by their joint trial.

Page’s second claim is that this Court erred when it allowed Dr. Carrasco to testify as an expert since the testimony was high-
ly speculative and her opinion was based upon surmise. Dr. Carrasco is the director the Child’s Place at Mercy Hospital and that
unit within the Mercy Health System, focuses upon the evaluation of suspected abuse and neglect of children. She is also a clini-
cal associate professor of pediatrics at the University of Pittsburgh School of Medicine and an assistant professor of behavior and
community health at the Graduate School of Public Health of the University of Pittsburgh. In addition to holding her medical
degree, she also has a master’s in public health. Dr. Carrasco’s specialty is pediatrics and she is a fellow in the American Academy
of Pediatrics. Dr. Carrasco is also a member of the Attorney General’s Medical/Legal Advisory Board and serves on the Allegheny
County Department of Human Services Child Death Review Team. Finally, Dr. Carrasco is board-certified in pediatrics. While Dr.
Carrasco has not performed an autopsy, she has been called on by the Medical Examiner’s Office to assist in autopsies when there
is a suspicion of sexual abuse of a child. 

Page maintains that Dr. Carrasco’s testimony was contradicted by the testimony of Dr. Abdul Rezak Shakir who performed the
autopsy. Dr. Carrasco was able to identify from a photograph the miniscule tear in Nyia’s vagina where Dr. Shakir made no such
finding. Page further maintains that the methodology she used was not generally accepted by pathologists. With respect to this con-
tention, the only part of the record, which remotely touches upon that claim, is that methodology was not supported by Page’s
expert pathologist, an individual who had not performed an autopsy in more than ten years. 

Page also maintains that there was error to allow Dr. Carrasco to be treated as an expert since the pathology she used is not
generally accepted by forensic pathologists. The problem with this contention is that there is no evidence of that fact. Page has
attempted to suggest that Dr. Carrasco’s methodology was not generally accepted since Dr. Shakir, who performed the autopsy, did
not use that methodology. The fundamental problem with that logic is that at the time that Dr. Shakir performed his autopsy, he
was not looking for sexual abuse. There was no evidence presented to him that Nyia had been sexually abused prior to being left
out in the cold to die. Dr. Shakir’s external examination of the body failed to disclose any injuries to her genitalia or to her thighs,
which contradicted Page’s statements that he had kicked Nyia between the legs with his boot. Dr. Shakir in examining her geni-
talia, cut out her vagina and did a visual examination of that area but he did not examine the folds of her vagina. During the course
of his autopsy he also did oral, rectal and vaginal swabs, which were sent out for analysis. Such analysis was completed long after
he had completed his autopsy report. In addition to sending the swabs out, the towel that was in the basement that had bloodstains
was also sent out for DNA testing. The results of the examination of the vaginal swab indicated that there was blood present in
Nyia’s vagina. The results of the DNA testing on the towel indicated that the blood on the towel was Nyia’s. This information when
combined with the autopsy results, which indicated that Nyia did not suffer any cuts or lacerations, lend credence to the conclu-
sion that, she had suffered vaginal bleeding.

Dr. Carrasco indicated that in using a tension method, the folds of the vagina could be stretched out so a visual analysis could
be made to determine if in fact, there were lacerations of the vagina. In reviewing the autopsy slides, Dr. Carrasco saw blood and
the laceration, which would be consistent with digital penetration of her vagina. When Dr. Carrasco’s testimony is viewed in the
light of the testimony of both of the pathologists who testified for the Commonwealth and for Page, it is clear that Dr. Carrasco had
the expertise and knowledge to supplement the autopsy findings after it became apparent that Nyia was the victim of sexual abuse.
Page’s final contention with respect to Dr. Carrasco’s is that her testimony was highly prejudicial. The problem with this contention
is that Page provided a taped statement during which he indicated that in an attempt to stop the bleeding, he digitally penetrated
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Nyia’s vagina. Dr. Carrasco’s testimony substantiates that statement.
Page next maintains that this Court erred in determining that Xavier was competent to testify. In Commonwealth v. Moore, 980

A.2d 647, 649-650 (Pa. Super. 2009), the Court explained the basic rule of competency as it pertains to all witnesses.

10 “In Pennsylvania, the general rule is that every witness is presumed to be competent to be a witness.” Commonwealth
v. Judd, 897 A.2d 1224, 1228 (Pa.Super.2006); see also Pa.R.E. 601(a). Despite the general presumption of competency,
Pennsylvania specifically requires an examination of child witnesses for competency. See Pa.R.E. 601(b); Commonwealth
v. Washington, 554 Pa. 559, 722 A.2d 643, 646 (1998) (stating that “[a] child’s competency to testify is a threshold legal
issue that the trial court must decide, and an appellate court will not disturb its determination absent an abuse of discre-
tion.”). The Supreme Court of Pennsylvania established that when a witness is under the age of fourteen, the trial court
must hold a competency hearing. See Rosche v. McCoy, 397 Pa. 615, 156 A.2d 307, 310 (1959) (holding that “competency
is presumed where the child is more than 14 years of age. Under 14 there must be a judicial inquiry as to mental capac-
ity, which must be more searching in proportion to chronological immaturity.”). The Rosche Court instructed that the fol-
lowing factors must be applied in determining competency:

There must be (1) such capacity to communicate, including as it does both an ability to understand questions and to
frame and express intelligent answers, (2) mental capacity to observe the occurrence itself and the capacity of remem-
bering what it is that [the child] is called to testify about and (3) a consciousness of the duty to speak the truth.

Id.; see also Commonwealth v. Hunzer, 868 A.2d 498, 507–08 (Pa.Super.2005) (concluding that pre-trial competency hear-
ing for child witness to crime was proper).

That Court went on further to discuss the possibility of having a minor’s testimony tainted by outside factors and how the possibil-
ity of it being tainted is significant with respect to claims of sexual abuse:

In Delbridge, the Supreme Court of Pennsylvania expanded the competency hearing to include a determination of
whether a child victim’s testimony was tainted by the inquiries of adults. Delbridge, 855 A.2d at 39–40. In making this
determination, the Court stated the following regarding the issue of taint:

The core belief underlying the theory of taint is that a child’s memory is peculiarly susceptible to suggestibility so that
when called to testify a child may have difficulty distinguishing fact from fantasy. Taint is the implantation of false
memories or the distortion of real memories caused by interview techniques of law enforcement, social service per-
sonnel, and other interested adults, that are so unduly suggestive and coercive as to infect the memory of the child,
rendering that child incompetent to testify.

Id. at 34–35 (internal citations omitted). The Court also explained the effect of taint on the testimonial capacity of imma-
ture witnesses:

The capacity of young children to testify has always been a concern as their immaturity can impact their ability to
meet the minimal legal requirements of competency. Common experience informs us that children are, by their very
essence, fanciful creatures who have difficulty distinguishing fantasy from reality; who when asked a question want
to give the “right” answer, the answer that pleases the interrogator; who are subject to repeat ideas placed in their
heads by others; and who have limited capacity for accurate memory.

A competency hearing concerns itself with the minimal capacity of the witness to communicate, to observe an event
and accurately recall that observation, and to understand the necessity to speak the truth. A competency hearing is
not concerned with credibility. Credibility involves an assessment of whether or not what the witness says is true; this
is a question for the fact finder. An allegation that the witness’s memory of the event has been tainted raises a red flag
regarding competency, not credibility. Where it can be demonstrated that a witness’s memory has been affected so that
their recall of events may not be dependable, Pennsylvania law charges *651 the trial court with the responsibility to
investigate the legitimacy of such an allegation.

Id. at 39–40 (internal citations omitted). The Supreme Court accordingly concluded that an allegation of taint centers on
the second element of the competency test and that the “appropriate venue” for investigation into a taint claim is a com-
petency hearing. Id. at 40 (holding that a competency hearing is centered on the inquiry into “the minimal capacity of the
witness to communicate, to observe an event and accurately recall that observation, and to understand the necessity to
speak the truth.”).

A competency hearing was held to make a determination as to whether or not Xavier met the standards. It should be noted that
Xavier was six years old at the time of the death of his sister and was nine years old at the time he testified. It should also be noted
that Xavier had a speech impediment which often made it difficult for him to be understood and that he was conscious of this
speech impediment. The Deputy District Attorney who tried this case was Mark Tranquilli and it is clear that he allowed Xavier
to call him T-Rex because it was easier for Xavier to call him that than to try to say his name.

Following the competency hearing, it was clear that Xavier had the ability to both understand questions and to intelligently pro-
vide answers to those questions. It was also clear that he had the mental ability to remember the incident that took place in his res-
idence. It was also clear that he understood his obligation to tell the truth. The sole question that remains was whether or not his
testimony became tainted as a result of his meetings with various adults. It is unquestioned that Xavier met with the Deputy
District Attorney who handled this case on numerous occasions since Page’s case was continued on six different occasions, all at
the defense request. These meetings were designed to prepare Xavier for trial and repeated since they were all defense postpone-
ments. Xavier’s meeting with Dr. Silver at Mercy Hospital was viewed by two County Police Detectives and both Detectives indi-
cated that the allegation of sexual abuse that Xavier made against Page was spontaneously made and not in response to any prompt-
ing by Dr. Silver or anyone else. From Dr. Silver’s testimony, when reviewed in light of the testimony of Matthews and Fischer, it
is clear that no one influenced or tainted Xavier’s testimony and that he was competent to testify at the time of trial.

Page’s final claim is that this Court erred when it denied his suppression motion with respect to all of the statements that he
made to the police during the numerous interviews to which he was subjected from February 3, 2007 through February 7, 2007.
Page maintains that he demanded the presence of his attorney and was denied the right to have an attorney during his question-
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ing and further, that the statements that he made were as a result of the coercive and abusive tactics used by the police and that
they were prompted by promises of leniency.

In the period of time from February 3, 2007 through February 7, 2007, Page came in contact with twelve different police offi-
cers that were investigating the disappearance of Page’s daughter. Catrino, Cassidy, Kozlowski and Caruso were part of the initial
investigation and met with Page either at his house or in the Braddock Police Station for the purpose of gaining information as to
the disappearance of Page’s daughter. At the time that they were interviewing Page, they did not know what, if any, crimes had
been committed but, rather, were concerned about locating Page’s daughter. Accordingly, Page could not have been a suspect and
as such was not entitled to any of his Miranda warnings.

Page was interviewed by Evans of the County Police on February 3, 2007, at County Police headquarters and prior to interview-
ing Page, Evans read him his Miranda rights and had Page sign the Miranda form. Later that day Page was interviewed by Fischer
of the County Police. Fischer and Matthews, who earlier in the day had watched Dr. Silver interview Xavier and heard him make
the spontaneous statement that Page, had grabbed his “balls”. Prior to interviewing Page Fischer re-Mirandized him and then, at
the conclusion of the interview, advised Page that he was under arrest for the sexual assault of Xavier. Fischer asked page if he
would speak to the FBI in connection with Nyia’s disappearance and he agreed to do so and met with Agent Kelly on February 4,
2007. Kelly testified that he did not Mirandize Page because he had been informed that he had been Mirandized several times prior
to his interview. It should also be noted at the time that Kelly interviewed Page, the only crime for which Page had been charged
had been the sexual assault of Xavier. Kelly’s interview was limited to the discovery of what facts if any, Page knew about the dis-
appearance of his daughter. His interview was investigatory in nature and not accusatorial. 

On February 4, 2007, Page was again interviewed by the FBI by Special Agent Robert Ambrosini, (hereinafter referred to as
“Ambrosini”). Ambrosini testified that he had re-Mirandized Page prior to conducting his interview, which again was limited to
making a determination as to what facts Page knew about the disappearance of his daughter. During the course of this interview,
Sherman went to the FBI headquarters to provide Page with the knowledge that his daughter had been found and that she was
dead. Sherman had been advised that prior to Page being interviewed by Ambrosini, that he had been Mirandized. No interviews
took place with any law enforcement officers on February 5, 2007. 

On February 6, 2007, Carpico of the Allegheny County Police interviewed Page at the County homicide headquarters and prior
to conducting that interview, he Mirandized Page. At the conclusion of the interview, Page indicated that he wanted his lawyer and
that he did not want to answer any more questions. Page’s testimony in this regard said that he wanted to talk to his lawyer,
Michelle Collins. Ms. Collins is a member of the Allegheny County Public Defender’s Office and the majority of the cases that she
handles are sexual abuse cases. If Page in fact did say that he wanted to speak with Michelle Collins, it is because he had been
interviewed by Patrick Corr of the Public Defender’s Office and told, in all likelihood, that because he had been charged with a
sexual assault on Xavier that the case would be handled by Michelle Collins. There was no information that was put forth that he
had ever met, talked, or discussed his legal problems with Michelle Collins prior to uttering her name to Carpico. Carpico testified
that when Page said he wanted to talk with Michelle Collins, he concluded his interview. Finally, on February 7, 2007, Opferman
arrested Page for criminal homicide and kidnapping and once he was arrested Page told Opferman that he wanted to speak to him
and tell him about Nyia’s death. Before speaking with Page, Opferman re-Mirandized Page. All of the Miranda warning forms
signed by Page were admitted into evidence. 

In Commonwealth v. Spieler, 887 A.2d 1271, 1274-1275 (Pa. Super. 2005), the Superior Court set forth a standard for reviewing
the denial of a motion to suppress as follows:

We review a trial court’s denial of a suppression motion under the following standard:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is limited to deter-
mining whether the factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Since the prosecution prevailed in the suppression court, we may consider only the evidence of the
prosecution and so much of the evidence for the defense as remains uncontradicted when read in the context of the
record as a whole. Where the record supports the factual findings of the trial court, we are bound by those facts and
may reverse only if the legal conclusions drawn therefrom are in error.

Commonwealth v. Minnich, 874 A.2d 1234, 1236 (Pa.Super.2005) (quoting Commonwealth v. Blair, 860 A.2d 567, 571
(Pa.Super.2004)).

In using this standard it is clear that there was no basis to suppress any of the statements that Page made to the police since he
was advised of his Miranda rights and agreed to waive those rights. It was only during the interview by Carpico of the Allegheny
County Police that Page indicated that he wanted to speak to his lawyer and when Carpico heard that statement, he ended his inter-
view with Page. Page testified that he was never advised of his Miranda rights yet knew that he had a right to a lawyer and that
when he demanded to have his lawyer present that any and all questioning of him had to cease. The problem with Page’s contention
that he was never advised of his Miranda rights is the fact that the Commonwealth introduced numerous exhibits, which were
Miranda rights forms with pages that he had signed, and he had no explanation as to how his signature appeared on those forms.
During his testimony, Page further maintained that he told the police what they wanted to hear so that he could see his children.
He also stated that he made up the details of his statements and that he did so to protect Robinson and his mother since he believed
that they might be charged with Nyia’s disappearance. Page also admitted that he made things up so that the police would stop
questioning him. The problem with Page’s current contentions is that the facts that he made up matched the facts of the disappear-
ance and death of Nyia.

When reviewing Page’s interaction with the police, it is clear that the initial interviews that were done of him were investigato-
ry in nature since it was uncertain what, if any crimes had been committed at that time. When the police were interviewing him,
they were attempting to gain information that might aid them in locating his daughter. It was only after Xavier’s interview with Dr.
Silver that Page was arrested for the charge of indecent assault and even before that interview took place; he was advised of his
Miranda rights. The subsequent interviews that took place by the County police detectives and the FBI focused on the disappear-
ance of Nyia and were not related to the allegation that Page had sexually assaulted Xavier. When Carpico interviewed Page, he
Mirandized him and continued his interview until Page said he wanted to speak with a lawyer and when that was made know, the
interview ceased. The last interview that Page had with the police came after he was arrested for the charges of criminal homi-
cide, kidnapping and making false reports to the police. At this point, Page had told the police that he wanted to talk to them and
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explained to them what had happened to Nyia.
Once an individual has invoked his right to counsel under the Fifth Amendment of the United States Constitution, Miranda

v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966), requires that all interrogation must cease. The exercise of one’s Miranda rights
not only prohibit the police from continuing its interrogation but, also, prohibit the police from initiating different types of con-
tact with the defendant for the purpose of eliciting inculpatory statements. Michigan v. Jackson, 475 U.S. 625, 106 S.Ct. 1404,
89 L.Ed.2d 631 (1986). While an individual may exercise his right to counsel and prohibit the police from further interrogating
him that does not mean, however, that the defendant cannot waive that right by instituting conversation with the police that
results in disclosure of inculpatory statements. Commonwealth v. Briggs, 12 A.3d 291 (Pa. 2011). An individual who has been
fully advised of his Miranda rights may waive those rights as long as it has demonstrated that that waiver was freely, voluntar-
ily and intelligently made. In Commonwealth v. DeJesus, 567 Pa. .415, 787 A.2d 394, 402-403 (2001), the Supreme Court
acknowledged that an individual who had been advised of his Miranda rights might waive those rights and answer questions or
make a statement to the police.

A defendant may waive his Miranda rights, and agree to answer questions or make a statement. Miranda, 384 U.S. at
479, 86 S.Ct. 1602. For a waiver to be valid, it must be knowing, voluntary, and intelligent. Id. at 444, 86 S.Ct. 1602. In other
words, the waiver must be “the product of a free and deliberate choice rather than intimidation, coercion, or deception,”
and “must have been made with a full awareness both of the nature of the right being abandoned and the consequences of
the decision to abandon it.” Colorado v. Spring, 479 U.S. 564, 572, 107 S.Ct. 851, 93 L.Ed.2d 954 (1987) (quoting Fare v.
Michael C., 442 U.S. 707, 725, 99 S.Ct. 2560, 61 L.Ed.2d 197 (1979)). Prior experience with Miranda warnings suggests that
a defendant’s waiver was knowing and voluntary. Commonwealth v. Miller, 541 Pa. 531, 664 A.2d 1310, 1322 (1995).

The test for determining the voluntariness of a confession and the validity of a waiver looks to the totality of the cir-
cumstances surrounding the giving of the confession. Commonwealth v. Jones, 546 Pa. 161, 683 A.2d 1181, 1189 (1996).
Some of the factors to be considered include: the duration and means of interrogation; the defendant’s physical and psy-
chological state; the conditions attendant to the detention; the attitude exhibited by the police during the interrogation;
and any other factors which may serve to drain one’s powers of resistance to suggestion and coercion. Id.

Finally, we have determined that a person accused of a crime who has already engaged counsel may, with full knowl-
edge of his rights but in the absence of counsel, effectively waive his right to have counsel present while he is questioned
by the police. Hall, 701 A.2d at 197.

In Commonwealth v. Hall, 509 Pa. 497, 504 A.2d 168, 172 (1986), the Pennsylvania Supreme Court acknowledged that while an indi-
vidual may have exercised his right to counsel, it should prohibit only police-initiated interrogations, it does not prohibit an indi-
vidual from talking to the police. 

The Superior Court’s reliance on Edwards to suppress appellee’s statement is misplaced because, despite that court’s
strong language to the contrary, the record does not establish that appellee “clearly and unequivocally invoked his right
to counsel” so as to trigger Edwards’ prophylactic prohibition against all further police-initiated conversation.FN5 As the
United States Supreme Court recently stated:

FN5. The United States Supreme Court has recently determined that its decision in Edwards v. Arizona is to be
retroactively applied to cases that were on direct appeal in the state courts at the time of that decision on May 18, 1981.
Shea v. Louisiana, 470 U.S. 51, 105 S.Ct. 1065, 84 L.Ed.2d 38 (1985). But cf. Solem v. Stumes, 465 U.S. 638, 104 S.Ct.
1338, 79 L.Ed.2d 579 (1984) ( Edwards is not to be applied retroactively to cases pending collateral review after con-
viction is made final following affirmance on direct appeal).

This “rigid” prophylactic rule [enunciated in Edwards v. Arizona ] embodies two distinct inquiries. First, courts must
determine whether the accused actually invoked his right to counsel. See, e.g., Edwards v. Arizona, supra, 451 U.S., at
484–485, 101 S.Ct., at 1884–1885.... Second, if the accused invoked his right to counsel, courts may admit his responses to
further questioning only on finding that he (a) initiated further discussions with the police, and (b) knowingly and intel-
ligently waived the right he had invoked. Edwards v. Arizona, supra, 451 U.S., at 485, 486, n. 9, 101 S.Ct., at 1885, n. 9.

In relying on Edwards v. Arizona, supra., the Pennsylvania Supreme Court realized that the invocation of someone’s right to coun-
sel, while prohibiting further police interrogation, did not prohibit an individual who had been apprised of his rights from waiving
those rights and initiating contact with the police so as to allow further interrogation. This is precisely what occurred in Page’s
case. Page was arrested for the death of his daughter and advised that he was being charged with criminal homicide, kidnapping
and making false reports to the police. At no point did the police attempt to interrogate him but, rather, Page told the police that
he wanted to tell them what happened to his daughter. By initiating a conversation with the police, Page knowingly and intelligent-
ly waived his rights that had previously been explained to him numerous times.

Page further maintains that the statements that he made to the police were the result of the coercive and abuse tactics engaged
by the police in repeatedly interviewing him and that his statements were given based upon promises made by the police for lenien-
cy. The record in this case is clearly devoid of proof of any of those claims. Page, in his testimony, said that he gave the statements
to the police in an effort to protect Robinson and his mother since he believed that they might be charged in the disappearance of
his daughter and he made up all of the facts. When Page exercised his right to counsel, any police interrogation ceased. All of the
other times he was interviewed by the police dealt with their efforts to locate his daughter since the police were unaware of any
crime that had been committed. It is only when the police discovered Nyia’s body and arrested Page for her death that he freely
and voluntarily confessed to killing his daughter. While Page came in contact with twelve police officers, he was not the only indi-
vidual who was repeatedly interviewed. All of the individuals who resided in Page’s residence were subject to multiple interviews
by the police as they attempted to locate Nyia. Other than Page’s bald assertion of promises made to him by the police, he has failed
to identify what those promises are or who made them. The record in this case clearly indicates that the statements that Page made
to the police were made after he was fully advised of his Miranda rights and that he knowingly, intelligently and voluntarily waived
those rights when he talked to the police.

CASHMAN, J.
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DATED: October 18, 2011

1 18 Pa.C.S.A. §2501(a).
2 18 Pa.C.S.A. §2901(a)(1).
3 18 Pa.C.S.A. §3125.
4 18 Pa.C.S.A. §4906(a). 
5 The Commonwealth certified Page’s case as a capital case and following his conviction on the charge of first degree murder,
the Commonwealth and Page presented their evidence with respect to the penalty phase and the jury, after deliberating on the
question of what the appropriate sentence should be, could not reach a unanimous verdict and, accordingly, Page was sentenced
to the mandatory sentence of life without the possibility of parole.

Commonwealth of Pennsylvania v.
Allen Weber

Criminal Appeal—Sufficiency—Obstruction of a Highway—Disorderly Conduct—G-20 Summit—
5th Amendment Right Not to Incriminate

No. CC 200915122. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—November 4, 2011.

OPINION
On October 29, 2010, the appellant, Allen Weber, (hereinafter referred to as “Weber”), was convicted of one count of obstruc-

tion of a highway, one count of disorderly conduct, both of which were graded as misdemeanors in the third degree. The jury
acquitted Weber of the charge of aggravated assault of a police officer and it was hung with respect to the charge of propulsion of
a missile, which the Commonwealth nolle prossed on November 19, 2010. At Weber’s request, his sentencing was continued twice
and on March 31, 2011 he was sentenced to time served which constituted the eight days he spent in jail following his arrest on
September 24, 2009.

Following Weber’s sentencing, trial counsel was permitted to withdraw and the Office of the Public Defender was appointed to
represent Weber in connection with a timely appeal filed on April 28, 2011. Weber was directed pursuant to Pennsylvania Rule of
Appellate Procedure 1925(b), to file a concise statement of matters complained of on appeal and since Weber’s appellate counsel
had yet to receive the trial transcript, a motion to extend the time for filing that concise statement of matters complained of on
appeal was granted. In his concise statement of matters complained of on appeal, Weber maintains that the evidence was insuffi-
cient to support his conviction for either the charge of obstructing of a highway or disorderly conduct and he further maintains
that this Court erred in overruling his trial counsel’s objection to question asked by the District Attorney about whether or not
Weber had identified himself in response to police questioning. Finally, Weber maintains that this Court also erred in overruling
his objection as to what the normal traffic flow on Forbes Avenue was.

On September 24, 2009, the G20 Summit was being held in Pittsburgh and in addition to the World leaders and their staff that
had arrived in Pittsburgh, several thousand demonstrators had also arrived in Pittsburgh to protest this meeting. Since the possi-
bility for conflict existed, thousands of police officers from across the country came to Pittsburgh to assist the City of Pittsburgh
Police in its efforts to maintain order during this Summit. Weber, who was an unemployed documentary photographer, arrived in
Pittsburgh on the morning of September 24, 2009, by Greyhound bus. Weber hoped to take photographs of the G20 events and sell
them to interested parties. Weber went to a protest march in the Lawrenceville Section of the City of Pittsburgh in the morning of
September 25, 2009 and later joined protesters in the Oakland Section of the City of Pittsburgh near the area where the World lead-
ers were holding a dinner. At approximately 11:00 p.m., Weber, along with several hundred protesters were in the area of the inter-
section of Forbes Avenue and Bigelow Boulevard, when they were told by the police to disperse since they had no lawful permit to
engage in this picketing. In light of the large number of protestors that were at that area, the police at the scene requested back-
up and Detective Brian Nicholas of the Pittsburgh Police Department, who was the team leader of the Pittsburgh SWAT Team and
his team arrived. They were operating on a vehicle known as the Lenco B.E.A.R., which was armed with an LRAD, which stands
for long-range acoustic device. They continued to broadcast a warning that by order of the Chief of Police of the City of Pittsburgh,
the crowd was to disperse from the scene. These warnings were repeated for the next ten to fifteen minutes.

The reason that the SWAT team was called in by the mobile units was that these units were encountering large crowds in addi-
tion to property damage taking place and people in the crowds were throwing objects at the police. When it became apparent that
the crowds were not heeding the warnings that were given to them, a decision was made to toss a smoke bomb. Prior to doing so,
however, the police had barricaded the area where they did not want the crowds to go and left open areas where the crowds could
safely evacuate. The smoke bomb was thrown for several reasons the first of which was to engulf the area with smoke that people
would go away from that area and the second was so that the police could see the drift pattern of the smoke so if it was necessary
to use tear gas cylinders, they would achieve their maximum effect. 

Shortly after the smoke bomb had been thrown into the street and not near any of the protesters, Weber ran from the sidewalk,
picked up the smoke bomb and threw it at the Lenco B.E.A.R. and the officer who was manning the turret on that vehicle. The
smoke bomb did not hit Detective Truesdell but did hit the vehicle. Detective Nicholas identified the individual who picked up the
smoke bomb and threw it at them as being an individual dressed all in black and wearing a black bicycle helmet. He radioed that
information into the mobile units and Detectives Fryberger and Rattigan left their squad car and ran after Weber, who was fleeing
from the scene. Weber was apprehended on Beechwood Boulevard and Detective Nicholas went to the scene so that he could iden-
tify the individual who threw the canister. Detective Nicholas positively identified Weber as the individual who threw the canister
and then had his photograph taken with Weber so that they could use it in any subsequent prosecution. Weber was asked for his
name and address and he refused to identify himself. Accordingly, he was booked under a John Doe alias.

In Weber’s statement of matters complained of on appeal, he has asserted four claims of error. The first two deal with his asser-
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tion that the evidence was insufficient to support the verdicts wherein he was convicted of the charges of obstruction of a highway
and disorderly conduct. The third claim of error is that the Court erred when it overruled the objection made by Weber’s counsel
during the testimony of Detective Nicholas when he stated that Weber refused to identify himself when asked by the police. This
claim is predicated upon Weber’s belief that he had a Fifth Amendment privilege not to incriminate himself by identifying himself
and, as such, the statement made by Detective Nicholas that he refused to answer the police questions was an infringement of his
Fifth Amendment rights. Weber’s final claim of error is that this Court when it overruled his objection to the relevance of testimo-
ny regarding the normal flow of traffic on Forbes Avenue. 

Weber’s first two claims of error were premised upon his belief that the evidence was insufficient to sustain his conviction for
either the crimes of obstruction of a highway or disorderly conduct. In Commonwealth v. Moreno, 14 A.3d 133, 136 (Pa. Super.
2011), the Pennsylvania Superior Court discussed the standard to be used when reviewing a claim that the evidence was insuffi-
cient to support the verdicts.

In reviewing sufficiency of evidence claims, we must determine whether the evidence admitted at trial, as well as all reason-
able inferences drawn therefrom, when viewed in the light most favorable to the verdict winner, are sufficient to support all the
elements of the offense. See Commonwealth v. Bullick, 830 A.2d 998, 1000 (Pa.Super.2003). Additionally, to sustain a conviction,
the facts and circumstances which the Commonwealth must prove, must be such that every essential element of the crime is estab-
lished beyond a reasonable doubt. See Commonwealth v. Hargrave, 745 A.2d 20, 22 (Pa.Super.2000), appeal denied, 563 Pa. 683,
760 A.2d 851 (2000). Admittedly, guilt must be based on facts and conditions proved, and not on suspicion or surmise. See
Commonwealth v. Swerdlow, 431 Pa.Super. 453, 636 A.2d 1173 (1994). Entirely circumstantial evidence is sufficient so long as the
combination of the evidence links the accused to the crime beyond a reasonable doubt. See id.; see also Commonwealth v. Chmiel,
536 Pa. 244, 247, 639 A.2d 9, 11 (1994). Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evi-
dence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances.
See Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa.Super.2001), appeal denied, 569 Pa. 716, 806 A.2d 858 (2002). The fact find-
er is free to believe all, part, or none of the evidence presented at trial. See Commonwealth v. Nicotra, 425 Pa.Super. 600, 625 A.2d
1259, 1261 (1993).

Weber was convicted of the crime of obstructing a highway, which is described in the Crimes Code as follows:

§ 5507. Obstructing highways and other public passages
(a) Obstructing.—A person, who, having no legal privilege to do so, intentionally or recklessly obstructs any highway, rail-
road track or public utility right-of-way, sidewalk, navigable waters, other public passage, whether alone or with others,
commits a summary offense, or, in case he persists after warning by a law officer, a misdemeanor of the third degree. No
person shall be deemed guilty of an offense under this subsection solely because of a gathering of persons to hear him
speak or otherwise communicate, or solely because of being a member of such a gathering.

The Commonwealth was required to prove that the defendant had no legal privilege to do so and either intentionally or recklessly
obstructs a highway whether alone or with others and persists in doing so after repeated warnings by the police. The
Commonwealth presented the testimony of Detective Nicholas who was the head of the SWAT Team that evening who said that all
night in the Oakland Section of the City of Pittsburgh the police were confronted with large, unruly crowds. As they approached
the intersection of Forbes Avenue and Bigelow Boulevard, Detective Nicholas testified that the crowd, which he estimated to be
close to six hundred people, began to engage in property damage to property located in and about the area and that they became
unruly and they refused to respond to police requests to disperse. For more than fifteen minutes crowds were ordered to disperse
based upon an order given by the Chief of Police of the City of Pittsburgh and were given a means of access to exit the area but
they persisted in their disorderly conduct and continued to throw objects at the police and to taunt them. When it became clear
that these individuals were not going to respond to the directives given to them by the police, Detective Nicholas ordered that a
smoke canister be thrown out into the street in the hopes that these individuals would disperse. The size and location of this crowd
which included Weber, made it impossible for a vehicular traffic to travel along Forbes Avenue in its normal pattern since all of
that traffic had been brought to a standstill. This area is in the heart of the University of Pittsburgh Campus and the presence of
this crowd made it difficult, if not impossible, for the students at the University of Pittsburgh to traverse their campus. 

Weber maintains that he was exercising his First Amendment right of free speech when he joined the pickets to protest the G20
Summit. The problem with this contention is that the exercise of free speech had been surpassed by the violence that the group
was doing since they had caused property damage to businesses within the area, they were throwing things at the police, and they
were disrupting the normal traffic patterns in the Oakland area. When the record is reviewed in its entirety, it is clear that the exer-
cise of freedom of speech had been abandoned by this group of people when they decided to wage a course of conduct that exhib-
ited violence toward the police, caused property damage to businesses within the area, became a public inconvenience to the res-
idents of that area in that they were incapable of using streets in this area due to the crowd’s activities.

Weber maintained that with respect to both of his convictions that he was not violating the Pennsylvania Crimes but, rather,
exercising his First Amendment right to freedom of speech. The problem with this contention is that it is contradicted by Weber’s
own testimony. Weber was not here to protest the G20 Summit meetings but rather he was here to take photographs of the meet-
ings surrounding the G20 Summit and ultimately sell those photographs to other individuals. Rather than exercising his right of
free speech, he was exercising his right of free enterprise.

Weber also maintains that the evidence was insufficient to support his conviction for the crime of disorderly conduct. 18
Pa.C.S.A. §5503 defines that crime as follows:

§ 5503. Disorderly conduct

(a) Offense defined.—A person is guilty of disorderly conduct if, with intent to cause public inconvenience, annoyance or
alarm, or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent or tumultuous behavior;

(2) makes unreasonable noise;

(3) uses obscene language, or makes an obscene gesture; or

(4) creates a hazardous or physically offensive condition by any act which serves no legitimate purpose of the actor.
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In the indictment that was filed against Weber, it maintained that he engaged in a course of conduct, which “created a hazardous
or physical offensive condition by an act or acts which served no legitimate purpose”. Based on the indictment that was filed, it
was clear that the activity which the Commonwealth believed constituted disorderly conduct is when Weber, after ignoring repeat-
ed warnings to disperse, ran into the roadway, picked up the smoke canister which had been thrown by the police. Detective
Nicholas as the head of the SWAT Team has received numerous hours of training in dealing with crowd control and the weapons
that were to be employed in trying to quell those potentially dangerous situations. He testified that one of the tactics that they used
was to employ smoke canisters which created only smoke, which was for a two-fold purpose: 1) to attempt to get the people to dis-
perse; and, 2) to give the police further information as to a potential drift pattern in the event it was necessary to employ tear gas.
The canister that was deployed that evening was a smoke canister and was not tear gas, however this smoke canister, since it was
activated, had an internal temperature of 930 degrees. It was obvious that Weber intended to injure the police in this matter since
he threw it directly at the B.E.A.R. tactical unit and, in particular, at Detective Truesdell, who was standing in the turret of this
vehicle observing the scene. 

Weber maintains that he was justified in his actions since he was attempting to protect himself and others, however, it should
be noted that the smoke canister was thrown in such a manner that it was not thrown into the crowd but into an area of the street
where no one was standing. Weber had to leave his position to run out to the street, pick up the canister and then throw it at the
B.E.A.R. vehicle, hitting that vehicle, at which point he raised his arms and was cheered by the crowd for his activity. No one could
reasonable believe that anyone was in danger of any type of injury as a result of the release of this smoke bomb nor was anybody
in any danger of being subjected to tear gas. Weber’s actions solely were designed for him to injure the police while they were act-
ing in a least offensive manner possible in trying to control an unruly and disruptive crowd.

Weber next maintains that this Court erred when it did not sustain his counsel’s objection to the testimony of Detective
Nicholas when he stated that Weber refused to give his name and address when asked at the time of his arrest. Weber maintains
that this was a violation of his Fifth Amendment right against self-incrimination and was an improper comment on that right.
Weber maintains that when the police requested that he identify himself that he was not required to do so because of his right
against self-incrimination under the Fifth Amendment of the United States Constitution and Article I, Section 9 of Pennsylvania
Constitution. 

A request by the police to provide information after one has been arrested, does not automatically implicate a Fifth Amendment
privilege. Illustrative of this is that the providing of a writing exemplar or a voice exemplar are not testimonial in nature, and
accordingly, do not implicate any rights under the Fifth Amendment. Commonwealth v. Moss, 233 Pa. Super. 541, 334 A.2d 777
(1975). Similarly, the taking of a buccal swab for the purpose of DNA analysis also does not implicate any rights under the Fifth
Amendment. El v. Mechling, 848 A.2d 1094 (Pa. Cmwlth. 2004). 

The providing of fingerprints for providing a means of identification is not subject to Fifth Amendment restrictions. U.S. v.
Edge, 444 U.S. 707, 100 S.Ct. 874, 63 L.Ed.2d 141 (1980); Commonwealth v. Young, 524 Pa. 373, 572 A.2d 1217 (1990). Subjecting
somebody to a blood alcohol analysis once they have been detained and/or arrested for the charge of driving under the influence
does not violate the defendant’s right not to incriminate himself since the implied consent law contained within the Pennsylvania
Motor Vehicle Code authorizes it. 75 Pa.C.S.A. 1547(a).1 Field sobriety tests are not testimonial in nature and testimony as their
results do not violate a defendant’s right against self-incrimination. Commonwealth v. Hayes, 544 Pa. 46, 674 A.2d 677 (1996).
Similarly, there is no Fifth Amendment prohibition on commenting on a defendant’s refusal to submit to blood alcohol testing.
Commonwealth v. Muiz, 496 U.S. 582, 110 S.Ct. 2638, 110 L.Ed.2d 528 (1990); Commonwealth v. McConnell, 404 Pa. Super. 439,
591 A.2d 288 (1991).

Recently the Pennsylvania Superior Court had the opportunity to address the issue now being claimed by Weber. In
Commonwealth v. Reed, 19 A.3d 1163 (Pa. Super. 2011), the Superior Court initially noted that there were three types of interac-
tion that existed between the police and the public: the first being a mere encounter and request for information which need not
be supported by any level of suspicion. The second is an investigative detention which must be supported by reasonable suspicion
since it subjects an individual to a stop and a period of detention but does not arise to coercive conditions so as to constitute an
arrest. The final interaction between the police and the public, which is an arrest or a custodial detention, must be supported by
probable cause. Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043 (1995). At the time that Weber was asked for his identification
he was under arrest and the record in this case clearly discloses that there was sufficient probable cause to effectuate that arrest.
In Commonwealth v Reed, Supra. at 1167-1168, the Superior Court addressed Weber’s current claim and found that he did not have
such a Fifth Amendment privilege as to refuse to provide his identification.

Instantly, Appellant relies upon a portion of the Campbell decision wherein the panel stated that “the more difficult
and troubling question involves Fifth Amendment concerns[ ]” because “the disclosure of one’s identity may present self-
incrimination issues.” Campbell, 862 A.2d at 665. In Campbell, this Court noted “the issue of a passenger’s right to not
respond and the implication of Fifth Amendment claims in such circumstances are not before this court for review and
must await another day.” Id. Appellant asserts that the day has come.

Interestingly, and important to the case at hand, the United States Supreme Court also analyzed a constitutional chal-
lenge under the Fifth Amendment in Hiibel. Therein, the Court opined:

[Hiibel] further contends that his conviction violates the Fifth Amendment’s prohibition on compelled self-incrimination.
The Fifth Amendment states that “[n]o person ... shall be compelled in any criminal case to be a witness against himself.” To
qualify for the Fifth Amendment privilege, a communication must be testimonial, incriminating and compelled.

* * *

“[T]o be testimonial, an accused’s communication must itself, explicitly or implicitly, relate to a factual assertion or
disclose information.” Stating one’s name may qualify as an assertion of fact relating to identity. Production of identity
documents may qualify as an assertion of fact relating to identity. As we noted ..., acts of production may yield testimony
establishing “the existence, authenticity, and custody of items [the police seek].” Even if these required actions are tes-
timonial, however, petitioner’s challenge must fail because in this case disclosure of his name presented no reasonable
danger of incrimination.

* * *
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One’s identity is, by definition, unique; yet it is, in another sense, a universal characteristic. Answering a request
to disclose a name is likely to be so insignificant in the scheme of things as to be incriminating only in unusual circum-
stances. In every criminal case, it is known and must be known who has been arrested and who is being tried. Even
witnesses who plan to invoke the Fifth Amendment privilege answer when their names are called to take the stand.
Still, a case may arise where there is a substantial allegation that furnishing identity at the time of a stop would have
given the police a link in the chain of evidence needed to convict the individual of a separate offense. In that case, the
court can then consider whether the privilege applies, and, if the Fifth Amendment has been violated, what remedy
must follow.

Hiibel, 542 U.S. at 190–191, 124 S.Ct. 2451 (citations omitted).

Here, Appellant’s Fifth Amendment rights were not infringed upon. The record reveals that Officer Sandor’s
request for Appellant’s identity did not compel him to be a witness against himself. Officer Sandor did not threaten to
arrest Appellant when he failed to provide his name, or even when Appellant initially provided a false name.
Furnishing his identity to police did not provide a link in the chain of evidence to subject Appellant to a separate
offense. Moreover, Appellant’s response to the request for identification was not testimonial in nature. It was not until
police searched Appellant that a weapon was uncovered and they further determined that Appellant was not permit-
ted to carry a firearm. As we conclude that Appellant’s Fifth Amendment rights were not violated, this aspect of
Appellant’s argument fails.

Similarly, in Commonwealth v. Durr, A.3d , 2011 WL 4822554 (Pa. Super. October 12, 2011), the Court also agreed that no Fifth
Amendment right was implicated when defendant was asked for his name.

In relevant part, the Fifth Amendment states that no person “shall be compelled in any criminal case to be a witness
against himself.” U.S. CONST. amend. V.

The Fifth Amendment not only protects the individual against being involuntarily called as a witness against him-
self in a criminal prosecution but also privileges him not to answer official questions put to him in any other proceed-
ing, civil or criminal, formal or informal, where the answers might incriminate him in future criminal proceedings.
[T]he availability of the [Fifth Amendment] privilege does not turn upon the type of proceeding in which its protection
is invoked, but upon the nature of the statement or admission and the exposure which it invites. The Fifth Amendment
privilege against self-incrimination can be asserted in any proceeding in which the witness reasonably believes that
the information sought, or discoverable as a result of his testimony, could be used in a subsequent state or federal
criminal proceeding.

Commonwealth v. Brown, 2011 PA Super 47, 26 A.3d 485, 493–94 (2011) (citations and quotation marks omitted)
(emphasis added). Thus, the focus of any Fifth Amendment claim must be based on the nature of the compelled statement
in relation to an existing or potential future criminal proceeding. In either case, a claim can only be sustained if the com-
pelled statement is incriminating. “[T]he privilege extends not only to the disclosure of facts which would in themselves
establish guilt, but also to any fact which might constitute an essential link in a chain of evidence by which guilt can be
established.” Commonwealth v. Saranchak, 581 Pa. 490, 866 A.2d 292, 303 (2005) (emphasis added).

In this case, Officer Shields asked Defendant for his name. After ascertaining Defendant’s identity, first by means
of the description and information received over the radio and later by Defendant’s own admission, Officer Shields
arrested Defendant on an outstanding warrant and the Commonwealth charged Defendant with providing false infor-
mation to law enforcement authorities. We shall address whether there was a Fifth Amendment violation under either
circumstance.

In Hiibel v. Sixth Judicial Dist. Court of Nevada, Humboldt County, 542 U.S. 177, 124 S.Ct. 2451, 159 L.Ed.2d 292
(2004), the U.S. Supreme Court discussed the Fifth Amendment implications of requesting that a person identify himself
during an encounter with a law enforcement officer.

Answering a request to disclose a name is likely to be so insignificant in the scheme of things as to be incriminat-
ing only in unusual circumstances. In every criminal case, it is known and must be known who has been arrested and
who is being tried. Even witnesses who plan to invoke the Fifth Amendment privilege answer when their names are
called to take the stand. Still, a case may arise where there is a substantial allegation that furnishing identity at the
time of a stop would have given the police a link in the chain of evidence needed to convict the individual of a separate
offense.

Id. at 191, 124 S.Ct. 2451 (quotation marks omitted). See also Commonwealth v. Reed, 19 A.3d 1163 (Pa.Super.2011).

The request made by the police that Weber identify himself was not testimonial in nature since he could not establish any link
with the facts of the case that led to the charges that were filed against Weber. A request for information concerning Weber’s iden-
tification was not to be used against him in establishing the elements of the offenses charged but, rather, to aid them in the pro-
cessing and prosecuting Weber for these offenses. Weber was neither a resident of the City of Pittsburgh nor a resident of the
Commonwealth of Pennsylvania but rather a resident of the City of New York. Without establishing Weber’s identity, no bond
could ever have been set since the identity of the individual for whom a bond would have been requested was unknown.
Pa.R.Crim.P. 5232 The purpose of a bond in a criminal case is to secure the release of an individual in custody on the condition
that he would appear when required to to proceed to trial. Pa.R.Crim.P. 525.3 Bond allows an individual to be released from cus-
tody based upon his assurance that he will appear at the time of trial. Without knowing the identity of Weber and his address, no
such bond could have ever been set since it would be impossible for the Commonwealth to locate this individual. The elements
of the offenses for which Weber was charged do not require his identification. The Commonwealth had information concerning
the commission of these crimes as a result of the eyewitness testimony of the Pittsburgh Police present on the scene. There was
nothing testimonial in the nature of regarding a name and address and, accordingly, that request did not implicate any rights
under the Fifth Amendment.
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Weber’s final contention of error is that this Court should not have overruled his trial counsel’s objection regarding testimony
about the normal flow of traffic on Forbes Avenue. Weber believes that since the police were engaged in a barricade to prevent
individuals from attempting to disrupt the G20 dinner being held at the Phipps Conservatory, that the normal traffic patterns on
Forbes Avenue had been disrupted. The only purpose that this information was elicited was to show the usual flow of traffic on
Forbes Avenue and that that flow had been impeded by Weber and the other individuals who were at the intersection of Forbes
Avenue and Bigelow Boulevard. Even if this Court were wrong with respect to that ruling, its effect was deminimus.

CASHMAN, J.

DATED: November 4, 2011

1 § 1547. Chemical testing to determine amount of alcohol or controlled substance

(a) General rule.—Any person who drives, operates or is in actual physical control of the movement of a vehicle in this
Commonwealth shall be deemed to have given consent to one or more chemical tests of breath, blood or urine for the purpose of
determining the alcoholic content of blood or the presence of a controlled substance if a police officer has reasonable grounds to
believe the person to have been driving, operating or in actual physical control of the movement of a vehicle:

(1) in violation of section 1543(b)(1.1) (relating to driving while operating privilege is suspended or revoked), 3802 (relating to
driving under influence of alcohol or controlled substance) or 3808(a)(2) (relating to illegally operating a motor vehicle not
equipped with ignition interlock); or

(2) which was involved in an accident in which the operator or passenger of any vehicle involved or a pedestrian required treat-
ment at a medical facility or was killed.
2 That Rule provides:

Rule 523. Release Criteria

(A) To determine whether to release a defendant, and what conditions, if any, to impose, the bail authority shall consider all avail-
able information as that information is relevant to the defendant’s appearance or nonappearance at subsequent proceedings, or
compliance or noncompliance with the conditions of the bail bond, including information about:

(1) the nature of the offense charged and any mitigating or aggravating factors that may bear upon the likelihood of conviction and
possible penalty;

(2) the defendant’s employment status and history, and financial condition;

(3) the nature of the defendant’s family relationships;

(4) the length and nature of the defendant’s residence in the community, and any past residences;

(5) the defendant’s age, character, reputation, mental condition, and whether addicted to alcohol or drugs;

(6) if the defendant has previously been released on bail, whether he or she appeared as required and complied with the condi-
tions of the bail bond;

(7) whether the defendant has any record of flight to avoid arrest or prosecution, or of escape or attempted escape;

(8) the defendant’s prior criminal record;

(9) any use of false identification; and

(10) any other factors relevant to whether the defendant will appear as required and comply with the conditions of the bail bond.

(B) The decision of a defendant not to admit culpability or not to assist in an investigation shall not be a reason to impose additional
or more restrictive conditions of bail on the defendant.
3 That Rule provides:

Rule 525. Bail Bond

(A) A bail bond is a document whereby the defendant agrees that while at liberty after being released on bail, he or she will appear
at all subsequent proceedings as required and comply with all the conditions of the bail bond.

(B) At the time the bail is set, the bail authority shall

(1) have the bail bond prepared; and

(2) sign the bail bond verifying the conditions the bail authority imposed.

(C) If the defendant is unable to post bail at the time bail is set, when the bail authority commits the defendant to jail, he or she
shall send the prepared and verified bail bond and the other necessary paperwork with the defendant to the place of incarceration.

(D) When the defendant is going to be released, the defendant, and, when applicable, one or more sureties, shall sign the bail bond.
The official who releases the defendant also shall sign the bail bond witnessing the defendant’s signature.

(E) The bail bond shall set forth the type or combination of types of release, the conditions of release ordered by the bail authority,
the conditions of the bail bond set forth in Rule 526(A), and the consequences of failing to appear or failing to comply with all the
conditions of the bail bond.

(F) The defendant shall not be released until he or she signs the bail bond.

(G) After the defendant signs the bail bond, a copy of the bail bond shall be given to the defendant, and the original shall be included
in the record.
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Jill Marie Casper v. Patrick John Casper
Equitable Distribution—Alimony—Counsel Fees

1. The parties were married in 1985 and separated in 2008, with their two children already being emancipated. During the
marriage, the husband had been employed in his father’s insurance agency, with his income steadily increasing during the years
prior to separation, but then declining immediately after the separation. The wife had worked part-time at this insurance agency,
leaving after separation at the husband’s father’s request, and taking a position at a different insurance agency.

2. During the marriage, the husband made investments that were controlled by his father and at the time of trial, the parties
stipulated that they had invested $10,000 into this venture. Shortly after the trial court entered its decision regarding equitable
distribution, the husband sent a text message to the wife indicating that she was too dumb to have found out that he had actually
invested $25,000 in this venture. The wife filed a motion for reconsideration that was granted, addressing this inaccuracy.

3. On appeal, the husband complained that the wife had been awarded non-modifiable alimony that was only to cease upon her
remarriage. The trial judge opined that the circumstances whereby an alimony award may be modified are governed by statute
and, therefore, the trial court was free to limit the modification to remarriage and exclude cohabitation.

4. The husband complained as to the valuation given to the marital personal property and vehicles; however, he had offered no
valuation of the personal property himself, indicating only what items he wished to have, with most of these items being awarded
to him. He had also proposed that the parties retained their respective vehicles, thus any complaint as to the discrepancy in
values was considered to have been waived.

5. The husband also complained that the trial court failed to decrease the husband’s alimony pendente lite; however, the trial
court failed to do so as the husband’s decline in income was considered highly suspect as the husband continued to work at his
father’s insurance agency where he and his father were able to manipulate the husband’s income.

6. Finally, the husband complained as to an award of counsel fees to the wife; however, the counsel fees were awarded largely
due to the fact that the husband had intentionally concealed the amount of the investment into the business venture that he had
engaged in with his father, thus necessitating a hearing on the issue of reconsideration of the equitable distribution award. Further,
the counsel fees were less than one-third of the fees that the wife had actually incurred, with the wife providing copies of her
invoices and testifying as to their accuracy.

7. The equitable distribution award was skewed in the wife’s favor due to the length of the parties’ marriage, the greater
opportunity that the husband enjoyed for the acquisition of assets and the earning of income in the future, the wife’s contribu-
tion as a homemaker and mother, and the wife’s foregoing of opportunities to secure lucrative employment for herself during
the marriage.

8. Alimony was also awarded for forty-two months due to these same factors as well as due to the wife’s needs and in spite of
the wife’s marital misconduct. The court opined that the marital misconduct was taken into consideration in denying the wife’s
request for greater alimony.

(Christine Gale)
Stanley B. Lederman for Plaintiff/Wife.
Max Levine for Defendant/Husband.
No. FD 08-004176-001. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Marmo, J.—October 14, 2011

OPINION
Defendant Patrick John Casper (“Husband”) appeals from this Court’s June 6, 2011 Order which resolved the economic issues

between Husband and Jill Marie Casper (“Wife”).
The parties were married on August 16, 1985 in Allegheny County, Pennsylvania. They separated on or about July 1, 2008

and Husband filed for divorce on December 10, 2009. There were two children born of the marriage, both of which are now
emancipated.

Husband attended Robert Morris College and received a two-year business degree in management. Husband is employed as an
independent insurance agent affiliated with his father’s insurance agency, the Patrick B. Casper Insurance Agency, Inc. He has
been employed there since approximately 1985. He has also been employed as a soccer coach and in various other capacities with
a soccer organization called the Pittsburgh Strikers. Husband’s income had continuously risen in the years leading up to the
separation in 2008. According to the parties’ joint tax returns, Husband’s net income before tax from his employment was as
follows: 2005 - $89,008; 2006 - $103,017 and 2007 - $148,246. In 2008, the year of separation, his net income fell to $139,775. In
2009, following separation, his net income fell to $117,303. In 2010, Husband’s net income dropped below $100,000 for the first
time since 2005.

Wife attended Bradford Business School and was also employed at the Patrick B. Casper Insurance Agency for approximately
twenty (20) years. At the time of separation, she worked there part time earning approximately $15,000 per year. Sometime after
separation, she was asked to leave by Husband’s father. She is currently employed full time at Erie Insurance Exchange, with
benefits, making a yearly gross salary of approximately $31,500.

During the marriage, Husband made investments through his father, Patrick B. Casper, along with his other siblings and fami-
ly. The investments are made in the father’s name only with side agreements in place between him and his family members. One
of these investments is with a company called Co-Exprise, Inc., and is particularly relevant to these proceedings. Husband’s father
is the patriarch of the family who controls finances, not only through these investments, but through his insurance agency where
many family members have been employed.

An evidentiary hearing was held on December 1, 2010, at which time this Court received evidence and testimony in support of
the parties’ claims for divorce and equitable distribution of marital property and Wife’s claim for alimony. On February 9, 2011,
this Court entered an Order (i) granting the divorce, (ii) providing for an equitable distribution of the parties’ marital assets, and
(iii) awarding Wife alimony. One of the assets considered by this Court was an investment by the parties with marital funds in Co-
Exprise, Inc. through a side agreement with Husband’s father. The parties stipulated at the hearing that they had invested $10,000
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in Co-Exprise, Inc. and that the Co-Exprise stock had a value of $7,766 for purposes of equitable distribution.
Wife filed a Motion for Reconsideration with this Court on March 9, 2011. The basis of Wife’s request for reconsideration was

a text message she received from Husband shortly after the February 9, 2011 Order of Court was mailed to both parties. Husband’s
text message to Wife indicated, inter alia, that she was too dumb to find out that he had actually invested $25,000 in Co-Exprise,
Inc. and not $10,000 as presented to the Court. Husband also filed a Motion for Reconsideration and a second evidentiary hearing
was held on May 23, 2011.

Following the hearing on the parties’ respective Motions for Reconsideration, this Court entered an Order dated June 6, 2011
denying Husband’s request for reconsideration and granting Wife’s request for reconsideration. This Court’s June 6, 2011 Order
modified the February 9, 2011 Order to: (a) increase the value of the Patrick B. Investment in Co-Exprise, Inc. from $7,766 to
$19,415, (b) reallocate the assets awarded in equitable distribution between Husband and Wife (without changing the percentage
distribution), (c) award Wife additional counsel fees associated with her motion for reconsideration, and (d) clarifying the alimony
pendente lite order and providing for the payment of arrearages.

Husband filed a Notice of Appeal on July 6, 2011 and, in response to an order issued pursuant to Pa.R.App.P. 1925(b), filed a
Concise Statement of Matters Complained of on Appeal, claiming the Court erred for the following reasons: (1) by awarding “non-
modifiable alimony” as such is contrary to Pennsylvania’s Divorce Code, (2) in awarding Wife alimony only to cease upon Wife’s
remarriage or upon the death of either party and not ordering alimony to also cease upon Wife’s cohabitation in accordance with
Pennsylvania’s Divorce Code, (3) by awarding Wife just short of all the marital personalty and the 1997 Grand Prix without assign-
ing an appropriate value for the same and making it part of the equitable distribution calculation, (4) by inferring a lesser value
to the household furnishings when ordering equitable distribution of these furnishings between the parties, (5) by not properly
valuing the marital estate prior to its equitable distribution calculations because it did not include accurate values or any values
at all for the Grand Prix or the household furnishings distributed to Wife, (6) by failing to decrease Husband’s alimony pendente
lite against the weight of the evidence presented at trial, (7) by reassessing and reallocating the value of the “Patrick B. Casper
Investment” in Co-Exprise, Inc. from $7,766 to $19,415, (8) by awarding counsel fees to Wife without proper evidence at trial, (9)
by awarding excessive counsel fees to Wife without proper evidence at trial, (10) by awarding Wife most of the cash in the equi-
table distribution in comparison to the non-liquid assets received by Husband, and (11) by awarding Wife more than 50% of the
marital estate in addition to alimony for 42 months which Husband also asserts is excessive and against the weight of evidence
presented at trial.

Husband’s first two issues on appeal concern the wording of the February 9, 2011 Order of Court. First, Husband argues the
Court erred or abused its discretion by awarding “non-modifiable alimony” as such is contrary to Pennsylvania’s Divorce Code.
Second, Father argues the Court erred or abused its discretion in awarding Wife alimony only to cease upon death or Wife’s remar-
riage and not ordering alimony to also cease upon Wife’s cohabitation. Husband’s arguments are without merit because alimony
awards are governed by statute and provisions such as the bars relating to cohabitation take effect by operation of law. See
Woodings v. Woodings, 601 A.2d 854, 859 (Pa. Super. 1992). This limitation does not have to be specifically provided for in the award
of alimony since it is already covered by the statute. See Gaydos v. Gaydos, 693 A.2d 1368, 1376 (Pa. Super. 1997) (finding no abuse
of discretion by the trial court in not providing specific instructions that alimony ceases in the event of remarriage or death).
Similarly, provisions in the Divorce Code relating to whether and under what circumstances a party may attempt to modify an
alimony award are governed by statute and take effect by operation of law. As such, this Court did not err or abuse its discretion
in failing to specify these provisions in its February 9, 2010 Order of Court.

Husband’s next three issues on appeal all relate to his contention that the Court failed to assign an appropriate value for
the 1997 Grand Prix and the household furnishings distributed to Wife and to make those assets part of the equitable distribu-
tion calculation. Husband fails to acknowledge that the values of the family vehicles were all stipulated to at the time of trial.
See Plaintiff ’s and Defendant’s Joint Exhibit “A”. Furthermore, §3502 of the Divorce Code expressly empowers the Court to
consider each marital asset or group of assets independently. See 23 Pa.C.S. §3502(a). In this case, the Court considered the
vehicles and household furnishings independently from the other marital assets. Wife was awarded the vehicle she drives and
Husband was awarded the vehicle he drives. Wife’s vehicle is fourteen years old and had a stipulated value of $4,160 at the
time of trial. Husband’s vehicle is six years old and had a stipulated value of $14,700 at the time of trial, although his equity
in it was only $2,365. Although Wife’s vehicle is paid off, it is an older vehicle which will likely require more maintenance and
repair, if not replacement, in the near future. Moreover, the distribution of vehicles is consistent with Husband’s request at the
hearing that the cars be distributed in the way they were currently being driven. See December 1, 2010 Hearing Transcript
(H.T.), p. 152.

With respect to the household furnishings, the parties had already divided up most of these items prior to trial. Wife testified
credibly at the trial that the value of the remaining household furnishings was approximately $1,500. In determining the value of
marital property, the court is free to accept all, part, or none of the testimony as to the true and correct value of property. See Aletto
v. Aletto, 537 A.2d 1383 (Pa. Super. 1988). This Court accepted as accurate Wife’s testimony as to the value of the household
furnishings. While Husband did not agree with Wife’s valuation of the personalty, he offered no valuation of his own. In fact,
Husband informed the Court at trial that he was not asking for values to be placed on any of the household furnishings. See
December 1, 2010 H.T., p. 156. Husband indicated at trial the items of personalty in Wife’s possession he wanted and most of those
items were awarded to him: See Trial Aid #4 (Defendant’s Household Property List). With the exception of the items awarded to
Husband, each party was awarded the items in their possession.

Husband next contends that the Court erred by failing to decrease Husband’s alimony pendente lite against the weight of
evidence presented at trial. An award of alimony pendente lite maybe modified or vacated by a change in circumstances. See
Litmans v. Litmans, 673 A.2d 382, 388 (Pa. Super. 1996). It is the burden of the party seeking to modify an order of support to
show by competent evidence that a change of circumstances justifies a modification. Litmans, 673 A.2d. at 388. Although
Husband claims his earnings have taken a nosedive in recent years, Husband continues to work at his father’s insurance agency
where he and his father have the ability to manipulate his income. It is settled law that a party cannot voluntarily reduce his
earnings in an attempt to circumvent his support obligation. See Woskob v. Woskob, 843 A.2d 1247, 1254 (Pa. Super. 2004) (“In
fact, we view any sudden reduction in income with suspicion.”). The Court viewed the downturn Father’s earnings record took
shortly after the parties separated as highly suspect, especially considering his earnings had increased on a yearly basis leading
up thereto. Additionally, Husband’s income did not materially change at the time he requested the modification and the parties’
respective incomes continued to sustain a monthly alimony pendente lite order of $2,000 per month. After reviewing all of the
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evidence presented at trial, this Court concluded that Husband failed to present evidence at the trial which would justify a reduc-
tion in alimony pendente elite.

Husband also contends this Court erred by reassessing and reallocating the value of the “Patrick B. Casper Investment” in
Co-Exprise, Inc. from $7,766 to $19,415. The trial court is free to accept or reject the credibility of both expert and lay wit-
nesses and to believe all, part or none of the evidence. See Nemirovsky v. Nemirovsky, 776 A.2d 988, 993 (Pa. Super. 2001).
Simply put, this Court did not find credible Husband’s explanation as to why he sent Wife the text message where he admit-
ted to investing $25,000 in Co-Exprise, Inc., and not $10,000 as he had led Wife to believe. Husband’s admission to Wife was
further bolstered by the evidence and testimony offered by Wife at the evidentiary hearing held on May 23, 2011. The most
compelling evidence was the check in Husband’s handwriting made payable to Husband’s father in the amount of $15,000 for
which Husband had no credible explanation. Not surprisingly, this is exactly the amount Husband admitted to investing in his
e-mail without Wife’s knowledge.

It is abundantly clear to this Court that Husband invested $25,000 in marital funds in Co-Exprise, Inc. The parties stipulated at
the initial trial that a $10,000 investment in Co-Exprise has a value of $7,766. This Court simply multiplied that figure by two and
one-half times to calculate the value of a $25,000 investment as $19,415 for equitable distribution purposes. The Court had initially
divided the Co-Exprise investment between the parties 57% to Wife, 43% to Husband. After reconsideration, the Court decided it
would be more practical to award Husband the entire Co-Exprise investment since the investment is with Husband’s father and
other family members and to allocate other assets to Wife.

Husband’s next two issues on appeal deal with the award of counsel fees to Wife. Husband claims the Court awarded counsel
fees to Wife without proper evidence at trial, and that the award of counsel fees was excessive. There is no merit to either of these
contentions. Wife submitted copies of her invoices for counsel fees into evidence at both hearings and testified to the accuracy of
the statements. The Court has discretion under §3702 of the Divorce Code to award reasonable counsel fees and expenses to Wife.
See 23 Pa.C.S. §3702. The record reveals that Wife’s counsel fees and court costs through the initial trial were in excess of $13,000.
See Wife’s Exhibit “Q”. After evaluating the financial situation of each party and their respective future earnings, the Court awarded
$3,956 in counsel fees and costs to Wife. This is not an excessive award of counsel fees and the Court did not abuse its discretion
in entering such an award. See Verdile v. Verdile, 536 A.2d 1364, 1369 (Pa. Super. 1988) (finding that a $3,000 award of counsel fees
was reasonable where wife had incurred in excess of $5,000 in counsel fees). After the hearing on the parties’ respective motions
for reconsideration, the Court awarded Wife an additional $3,549.00 in counsel fees. An award of additional counsel fees was jus-
tified in this case because it was Husband’s intentional concealment of facts which led to Wife having to request reconsideration
and the necessity of a second evidentiary hearing in this matter.

Husband next contends that the Court erred by awarding Wife most of the cash in equitable distribution in comparison to
the non-liquid assets received by Husband. When fashioning equitable distribution awards, the trial court must consider the
facts of the individual case, in addition to the factors set forth in §3502 the Divorce Code. See Gaydos, 693 A.2d at 1376. The
Court awarded Wife more of the cash in this case to allow her an opportunity to acquire independent housing as she was living
with her parents at the time of trial. The Court also considered the economic circumstances of the parties and determined that
Husband has shown the consistent ability to earn significantly more income. Wife’s income will likely remain steady, with a hope
of minimal increase over time. Given that Husband remains integrated in the family business, his future prospects are bright,
not only from an income standpoint, but from an asset standpoint as well.

Husband’s last contention is that the Court erred by awarding Wife more than 50% of the marital estate (57% to be exact) in
addition to alimony for 42 months. Upon careful review of the factors set forth in §3502(a) of the Divorce Code, this Court concluded
that an equitable distribution award skewed in favor of Wife was appropriate. The length of the parties’ marriage, 23 years, was
considerable. As stated previously, Husband has a much greater opportunity to acquire assets and income in the future since he
remains employed by his father’s insurance agency. Wife has made long term contributions to the home as a mother and house-
wife. Mother worked in the family business for many years, thus foregoing opportunities to secure outside employment where she
may have been entitled to retirement and other benefits. The standard of living established during the parties’ marriage was
extravagant in comparison to Wife’s present situation living with her parents and driving a 14-year old vehicle. The weight
assigned to each of these factors is at the discretion of the trial court. See Gaydos, 693 A.2d at 1376. As the Court considered the
relevant factors, and its decision is supported by the record, the Court did not abuse its discretion in awarding Wife more than 50%
of the marital estate. See Isralsky v. Isralsky, 824 A.2d 1178, 1192 (Pa. Super. 2003) (upholding an award of 60% of the marital estate
to Wife upon appropriate consideration of the factors set forth in Section 3502(a)).

Husband’s contention that the Court’s award of alimony was excessive is also without merit. This Court determined Wife’s
eligibility for alimony by evaluating the facts in light of the factors set forth in 23 Pa.C.S.A. 3701(b). Those which the Court found
most determinative in this case were: (1) the relative earnings and earning capacities of the parties; (3) the sources of income of
both parties; (4) the expectancies and inheritances of the parties; (5) the duration of the marriage; (6) the contribution by Wife
to the increased earning power of Husband; (8) the standard of living of the parties established during the marriage; (12) the
contribution of Wife as homemaker; (13) the relative needs of the parties; (14) the marital misconduct of Wife during the mar-
riage; and (16) whether the party seeking alimony lacks sufficient property, including, but not limited to, property distributed
through equitable distribution, to provide for the party’s reasonable needs.

With one exception, the factors set forth in Section 3701(b) of the Divorce Code relating to awarding alimony fall squarely
on Wife’ side. The parties were married for over 23 years, and there is a substantial disparity in the current earnings and earn-
ing capacities of the parties. Although the parties are the same age, Wife is unable to earn substantially more income that she
receives presently and her earnings will provide net monthly income far below the standard of living she enjoyed “during the
long marriage. She also made long term contributions as a homemaker and exhibited a willingness to work in the family busi-
ness for many years. The alimony she will receive will also provide the additional income needed to acquire a mortgage to
finance her purchase of a home. Husband has the much greater relative earnings and earning capacity. He also has the greater
source of income and justifiable expectancy as it relates to his interest in the family insurance agency. With regard to her needs,
Wife submitted a budget that established a need for alimony arguably in excess of that awarded by this Court. Wife requested
alimony in the amount of $2,000.00 per month for 60 months. The Court found Wife’s reasonable needs would be met by an
alimony payment of $1,700.00 per month for 42 months, in part because of the other assets awarded Wife in equitable distribu-
tion. See Thomson v. Thomson, 519 A.2d 483, 486 (Pa. Super. 1986) (courts often view equitable distribution and alimony as
related entities, and the amount of property given to a spouse in equitable distribution will sometimes effect the amount and



page 84 volume 160  no.  3

duration of alimony.) The Court also took into consideration Wife’s marital misconduct during the marriage in denying the full
extent of the alimony she requested.

This Court’s decision should not be disturbed as it effectuates economic justice between parties and insures a fair and just
determination and settlement of their property rights. See 23 Pa.C.S. 3102(a)(6). For the reasons set forth above, this court’s Order
of June 6, 2011 should be affirmed.

BY THE COURT:
/s/Marmo, J.

Jamie K. Mackay v. Stuart J. Mackay
Child Support—Earning Capacity

1. The parties were married in 1988, separated in 2005, and divorced in 2006. They are the parents of four children, two of whom
still minors. The father had been a stay-at-home parent while the mother was the primary breadwinner during the marriage. The
father had previously worked as a salesperson specializing in the water treatment area.

2. The father was ordered to pay child support for the parties’ three younger children, with a modification request having been
filed by the father upon the emancipation of the second oldest child. The mother requested continued support for this child because
of the child’s suffering from attention deficit disorder. This request was denied.

3. The mother appealed the determination of the father’s earning capacity. The Hearing Officer found that it was unlikely that
the father would be able to re-enter the work force as a salesperson in the water treatment area and, therefore, his actual earnings
were accepted.

4. The mother’s request for continued support for the second oldest child was denied, in spite of his suffering from attention
deficit disorder, as he was a college student and appeared to be normal and healthy. The mother had not presented any evidence
that indicated that the son’s attention deficit disorder would limit him from finding employment and earning normal wages.

5. A deviation was granted upward due to the father’s lack of custody time and his lack of direct contribution to the children’s
expenses. Various extracurricular and school expenses that the children had incurred were determined to be appropriate expenses
with the father being required to pay his proportionate share. Various discretionary expenditures, however, were not determined
to be appropriate for allocation, these including expenses for the prom, passport fees, graduation announcements, car insurance,
cell phones, and college application fees.

(Christine Gale)
Joanne Ross Wilder for Plaintiff.
Brian C. Vertz for Defendant.
No. FD 05-003738-001. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Marmo, J.—November 10, 2011

OPINION
Plaintiff Jamie K. Mackay (“Mother”) appeals from this Court’s July 1, 2011 Order which sustained in part, and denied in part,

Mother’s exceptions to the Recommendation of Hearing Officer Patricia Miller following a complex support hearing held on
January 10, 2011.

The parties were married on May 14, 1988, separated on April 3, 2005 and divorced by decree dated December 12, 2006.
(January 10, 2011 Hearing Transcript (“H.T”), pp. 92-99). The parties are the parents of four children: Kaitlyn, born February 20,
1990; Adam, born March 25, 1992, Jocelyn, born January 12, 1994; and Kyle, born April 14, 2001. (H.T. pp. 104, 212). The two
younger children reside with Mother at the former marital residence, Kaitlyn lives in an apartment in downtown Pittsburgh where
she attends the Art Institute of Pittsburgh, and Adam resides in a dormitory at Thiel College where he was completing his fresh-
man year of college. (H.T., p. 212).

Stuart Mackay (“Father”) is 56 years old and resides in Pelham, Alabama. (H.T., p. 92). For 13 years prior to separation, Father
was a stay-at-home parent while Mother was employed as an executive with ALCOA. (H.T., pp. 92, 216). Father had previously
worked as a chemical salesperson, specifically in the water treatment area. (H.T., p. 104). Father sacrificed his own career during
this time period to serve domestic duties while Mother’s career advanced. After the parties separated, Father moved into his
parents’ home in Florida. (H.T., p. 92).

On January 22, 2009, an order of court was entered that directed Father to pay Mother child support in the amount of $810 per
month for support of Adam, Jocelyn and Kyle. In February, 2010, Mother filed a petition requesting that child support continue for
Adam after his graduation from high school because of his ADD, which Mother alleges results in a vocational handicap and makes
it impossible the child to be self-supporting. On May 20, 2010, Father filed a petition for modification of child support due to Adam’s
emancipation and a change in Father’s employment.

The parties participated in a complex support hearing on January 10, 2011 before Hearing Officer Patricia Miller. On January
20, 2011, Hearing Officer Miller issued a hearing summary and explanation directing Father to pay Mother child support in the
amount of $536 per month for Jocelyn and Kyle. Hearing Officer Miller denied Mother’s request for continued support for Adam
and denied Mother’s request for inclusion of the children’s extracurricular expenses. Mother filed exceptions to the Hearing
Officer’s recommendation and this Court sustained in part, and denied in part, those exceptions.

Mother filed a Notice of Appeal on July 21, 2011 and, in response to an order issued pursuant to Pa.R.App.P. 1925(b), filed a
Concise Statement of Matters Complained of on Appeal, averring the Court erred as follows: (1) in failing to assign Father an appro-
priate earning capacity, (2) in determining the amount of guideline support, including failing to allocate support for all additional
expenses and failing to grant a greater deviation for Father’s lack of custody time and Mother’s fixed obligations, and (3) in fail-
ing to continue support for Adam because of his vocational handicap.
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Father’s Earning Capacity.
It is clear that this Court may impute an earning capacity to a party in a support action if the Court determines that such party

willfully failed to obtain or maintain appropriate employment. See Pa.R.Civ.P. 1910.16-2(d)(4). The Pennsylvania Superior Court
has defined “earning capacity” to mean “the amount that a person realistically could earn under the circumstances, considering
his age, health, mental and physical condition, training, and earnings history.” Baehr v. Baehr, 889 A.2d 1240, 1244 (Pa. Super.
2005). Similarly, Pennsylvania’s Divorce Code provides that age, education, training, health, work experience, earnings history and
child care responsibilities are factors which shall be considered in determining earning capacity. See Pa.R.Civ.P. 1910.16-2(d)(4).
Hearing Officer Miller properly determined that Father voluntarily quit his job as a store manager with Color Wheel Paints and is
now earning substantially less working with Spradling International as an order picker and quality control operator, thus making
his earning capacity relevant to these proceedings.

There are two prior findings of Father’s earning capacity in this case. After the parties’ divorce trial in June, 2006, Father was
assessed an earning capacity of $50,000 per year, increasing to $63,523 per year on March 27, 2007. (See June 30, 2006 Order of
Court, p. 8). This earning capacity was based upon the testimony of Mother’s expert as to the mean earning capacity for compa-
rable employment in the water treatment systems field. (See April. 13, 2009 Opinion, p. 9). Father did not bring a vocational
expert with him to the divorce trial. (H.T., p. 97). In June, 2008, Father’s monthly net income for support purposes was adjusted
to $3,187, which were his actual earnings at that time. (See 4/13/09 Opinion, p. 9). This decision was affirmed by the Pennsylvania
Superior Court.

Both parties brought vocational experts to the complex support hearing before Hearing Officer Miller. Father’s vocational
expert, Donal Kirwan, opined that Father’s earning capacity was between $37,310 and $43,850 as a retail sales manager. (H.T., p.
26). Mother’s vocational expert, Celia Evans, opined that as a retail sales manager Father’s earning capacity is $40,081 per year.
(H.T., pp. 152, 153, 168). She also opined that his earning capacity would be greater as a sales representative ranging from $52,769
to $77,812 depending on whether technical sales knowledge is involved. (H.T., pp. 153, 169-172). The Hearing Officer considered
the testimony of the parties’ expert witnesses and properly determined that Father’s earning capacity is $3,187 per month. The
Hearing Officer rejected the opinion of Mother’s expert as to Father’s earning capacity as a sales representative and only consid-
ered his earning capacity as a retail sales manager, which was his employment in January, 2009. Hearing Officer Miller found that
the evidence did not support a finding that Father’s earning capacity had increased since the last determination by the Court in
January, 2009, which was affirmed by the Superior Court.

When reviewing the Hearing Officer’s recommendation, and applying the relevant factors, this Court did not find any error on
the part of the Hearing Officer and dismissed Mother’s exceptions in this regard. Father’s education, work history and computer
skills are limited. Father holds a B.A. in Psychology from Westminster College and his last job in water treatment was in 1992 in
the State of Indiana. (H.T. 104-108). For 13 years prior to separation, Father was a stay-at-home parent and he relocated several
times to accommodate Mother’s career. Father’s expert testified that it would be extremely unlikely that Father could obtain
employment in a technical sales field at a wage of an experienced salesperson due the break in his work history and his lack of
networking contacts. (H.T., pp. 15-16). Father is also at a disadvantage because of his age since employers may prefer to hire some-
one younger, almost straight out of school, that would command a lower salary. (H.T., pp. 16-17). Considering these factors and the
history of this case, this Court concluded that Hearing Officer Miller properly set Father’s earning capacity at $3,187 per month
commensurate with that of a retail sales manager.

Extracurricular Expenses and Deviation
Mother’s second point of contention on appeal is that this Court erred in determining the amount of guideline support.

Specifically, Mother claims this Court failed to allocate support for all of the children’s additional expenses and failed to grant a
greater deviation for Father’s lack of custody time and Mother’s fixed obligations. This Court determined the following additional
expenses submitted by Mother were proper for inclusion in support:

Expense Amount

(a) Kyle - Soccer Registration $95

(b) Kyle - Yearbook $16

(c) Jocelyn - Dance $32

(d) Kyle - Doodle Bugz $65

(e) Jocelyn - PASC $18

(f) Jocelyn - National Honor Society $60

(g) Kyle - School Photo $42

(h) Jocelyn - Spark Notes $17

(i) Kyle - Soccer Registration $95

(j) Jocelyn - Yearbook $76

(k) Jocelyn - School Photo $51

(l) Kyle - Violin $192

Total: $759

This Court determined the aforementioned expenses were reasonable and in the children’s best interests. See Pa.R.Civ.P. 1910.16-
6(d). The Court disagreed with Father’s arguments that these expenses were “luxury items” or that the expenses were not proper
for inclusion in support. This Court directed Father to pay 19% of these expenses (or $144) directly to Mother. We declined Mother’s
request to include other discretionary expenditures made by her for the children, such as the prom, passport fees, graduation
announcements, car insurance, mobile phones and college application fees, as well as the non-recurring expenses such as the
$6,389 trip to Australia Mother took with Jocelyn in 2010. This Court concluded these additional expenses were not reasonable;
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and Mother failed to establish that such expenses were in the best interests, or necessary for the well being, of the children.
A court has reasonable discretion to deviate from the guidelines if it appears to be necessary and the record supports the devi-

ation. See Ricco v. Novitski, 874 A.2d 75, 82 (Pa. Super. Ct. 2005). Rule 1910.16-5 sets forth the factors the court shall consider in
deciding whether to deviate from the guidelines. This Court agreed that Mother established a basis for an upward deviation in the
support award for the following reasons: (a) Father’s lack of custody time with the children, (b) Father makes no direct expendi-
tures on behalf of the children, and (c) the unusual needs and fixed obligations Mother incurs on behalf of the parties’ older chil-
dren. Father does not see the children unless he is in Pittsburgh for court proceedings. Father contributes no financial assistance
to the minor children other than the monthly support award; and Mother is responsible for paying all the living and educational
expenses for the parties’ oldest children.

This Court rejected Father’s claim that he does not have the financial resources to see his children, he simply chooses not to do
so. At the time of the hearing, the parties stipulated that Mother’s net monthly income was $13,937. (H.T. 121). This Court already
concluded that Hearing Officer Miller properly set Father’s net earning capacity at $3,187 per month. Considering the disparity in
the parties’ incomes; this Court concluded a modest deviation of ten (10%) percent was appropriate.

Post-18 Support for Adam
Mother also contends that this Court erred in failing to continue support for the parties’ 18-year old son, Adam, because of

his vocational handicap. Adam was diagnosed with Attention Deficit Disorder in or around the second grade. (H.T. 63). He is
currently 19 years old and a student at Thiel College. The Hearing Officer properly concluded that Adam does not qualify for
post-18 support because Mother failed to prove Adam’s Attention Deficit Disorder prevents him from obtaining full-time
employment at a supporting wage.

As a general rule, the duty to support a child ends when the child turns 18 or graduates from high school. See Hanson v. Hanson,
625 A.2d 1212, 1214 (Pa. Super. 1993). However, a parent may be required to support a child who, upon reaching the age of major-
ity, has a mental or physical condition that prevents the child from being self-supporting. Hanson, 625 A.2d at 1214. The test is
“whether the child is physically and mentally able to engage in profitable employment and whether employment is available to
that child at a supporting wage.” Id. The parent or child seeking support bears the burden of proving conditions that make it impos-
sible for the child to be employed. Heitzman-Nolte v. Nolte, 837 A,2d 1182, 1184 (Pa. Super. 2003).

Mother had the evidentiary burden to rebut the presumption of emancipation which arose on June 4, 2010 when Adam, then
age 18, graduated from high school. See Style v. Shaub, 955 A.2d 403, 408-409 (Pa. Super. 2008). Mother would have had to prove
what types of jobs Adam was capable of performing, what was reasonable compensation for such employment, whether such jobs
were available in the local market place and whether Adam could support himself on that compensation. See Style, 955 A.2d at 405.
No such evidence was presented. Instead, Adam appears to be a normal, healthy college student. Adam graduated from Pine
Richland High School in June 2010. He received some special education services while in school, but he was not placed in special
education classes. (H.T. pg. 53). He played three years of high school football. (H.T. p. 53). He was on the honor roll his senior year
in high school (H.T. p. 54).

Adam’s employment history is somewhat limited, working only at McDonalds while he was enrolled in high school and at retail
stores selling clothing during his Thanksgiving and Christmas breaks from college. (H.T. p. 55-59). However, there is no indication
that his Attention Deficit Disorder diagnosis would limit him from finding employment and earning normal wages. Additionally,
Father’s expert testified that there were various treatments available to people with Attention Deficit Disorder, including medica-
tion, psychotherapy, education and training or a combination of those treatments, which can assist them in living normal lives.
(H.T., pp. 66-67).

Contrary to Mother’s arguments, this case is not analogous to Kotzbauer v. Kotzbauer, 937 A.2d 487 (Pa. Super. 2007). In that
case, the emancipated child was diagnosed with epilepsy and underwent brain surgery at age 16. She suffered from seizures,
severe headaches and migraines; and three independent witnesses testified that she could not hold full time employment. Unlike
the Kotzbauer case, Mother failed to satisfy her burden that Adam’s Attention Deficit Disorder prevented him from obtaining
employment at a supporting wage. For the reasons set forth above, the Hearing Officer properly found that the parties’ son, Adam,
does not qualify for post-18 child support due to his Attention Deficit Disorder; and this Court’s Order of July 1, 2011, and the
amended Final Order dated July 21, 2011, should be affirmed.

BY THE COURT:
/s/Marmo, J.
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Commonwealth of Pennsylvania v. Thomas Glenn Rokosky
Criminal Appeal—Waiver—Motion for Return of Property—Untimely

No. CC 200405888; 200406008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 9, 2011.

OPINION
On November 8, 2004, the appellant, Thomas Glenn Rokosky, (hereinafter referred to as “Rokosky”), entered pleas of guilty to

two separate criminal complaints. In his first case, Rokosky plead guilty to one count of burglary, one count of criminal trespass,
one count of a person not to possess a firearm, two counts of terroristic threats and two counts of recklessly endangering another
person. At the second case, Rokosky plead guilty to one count of robbery, one count of theft by unlawful taking, one count of receiv-
ing stolen property, one count of terroristic threats and one count of criminal conspiracy. In exchange for his pleas of guilty to these
two criminal complaints, Rokosky was sentenced to serve a period of incarceration of not less than six and one-half nor more than
thirteen years at each case and those sentences of incarceration were to run concurrently. 

Rokosky did not file any post-sentencing motions nor did he file a direct appeal from the imposition of the sentences upon him.
Rokosky has never filed a petition for post-conviction relief; however, on January 12, 2010, Rokosky filed a motion for return of
property wherein he claimed that $2,554.59, which was seized from him at the time of his arrest for these charges was his person-
al property and should have been returned to him. At the time that he was arrested he was searched by the police and in various
pockets, the police recovered the total amount of $5,497.59. At no time prior to the filing of his motion for return of property in
January of 2010, did Rokosky ever make a claim that any of the monies that were found on him were his personal property. When
Rokosky entered his plea of guilty, the Commonwealth summarized its evidence and indicated that more than $4,200.00 was recov-
ered from Rokosky and Rokosky, when asked if he had any additions or corrections to that summary, said no. It should also be noted
that Rokosky gave both oral and written confessions to the police and at no time did he ever maintain that any of the money that
was found on him was personal property.

Rokosky filed his motion for return of property pursuant to Pennsylvania Rule of Criminal Procedure 588, which provides as
follows:

Rule 588. Motion for Return of Property

(A) A person aggrieved by a search and seizure, whether or not executed pursuant to a warrant, may move for the return
of the property on the ground that he or she is entitled to lawful possession thereof. Such motion shall be filed in the court
of common pleas for the judicial district in which the property was seized.

(B) The judge hearing such motion shall receive evidence on any issue of fact necessary to the decision thereon. If the
motion is granted, the property shall be restored unless the court determines that such property is contraband, in which
case the court may order the property to be forfeited.

(C) A motion to suppress evidence under Rule 581 may be joined with a motion under this rule.

In Commonwealth v. Durham, 9 A.3d 641, 645-646 (Pa. Super. 2010), the Superior Court explained the burden of proof imposed
upon an individual claiming that his property has been unlawfully seized and should be returned to him. While Pennsylvania Rule
of Criminal Procedure 588 requires that a hearing be held on any claim for the return of property, this Court did not conduct such
a hearing since Rokosky’s claim to this money had been waived since it was not timely filed. Although Pennsylvania Rule of
Criminal Procedure 588 does not specify a time limitation for the filing of a motion for return of property that does not mean that
there are no limitations on the filing of this motion.

In Commonwealth v. Setzer, 258 Pa. Super. 236, 392 A.2d 772, 773 (1978), the Court, while acknowledging there was no
specific time limitations for the filing of a motion for return of property noted that that claim can be waived if it is not raised
in a timely manner.

Although Rule 3241 does not provide at what point in time a motion for return of property is to be made, “(i)t is a funda-
mental doctrine in this jurisdiction that where an issue is cognizable in a given proceeding and is not raised it is waived
and will not be considered on a review of that proceeding.” Commonwealth v. Romberger, 474 Pa. 190, 196, 378 A.2d 283,
286 (1977), citing cases. As previously noted, the question of return of the $77.00 was never raised by appellant at the
time of his 1974 trial on the charges which precipitated the confiscation of this money. We perceive no reason why this
issue would not have been cognizable in the lower court at that time [FN4] and, thus, reviewable on appellant’s first
appeal to this Court. Since we would have been precluded from addressing this issue on appellant’s initial appeal because
it was not first raised in the lower court at the time of his trial, we certainly cannot now consider it at this late date.

FN4. It is our view that an issue of this nature is most properly raised in conjunction with post-trial motions or, at the
latest, when sentence is imposed. Indeed, Rule 324(c) contemplates situations when this issue may be joined with a
pre-trial motion to suppress under Rule 323. In any event, we find it clear that practical considerations dictate that
this issue be deemed waived when, as in the instant case, it is not raised until almost two years after disposition of the
charges which gave rise to the confiscation of the property.

As previously noted, Rokosky never filed any post-sentence motions, never filed a directed appeal nor did he file a petition for post-
conviction relief but, rather, raised his claim for the return of his alleged property more than five years after he entered his plea
of guilty. When he entered his plea he never suggested that any parts of the money seized from him was his personal property and
agreed with the facts as stated by the Commonwealth at the time of the acceptance of his plea. Following the entry of his plea, the
monies that were taken from Rokosky were returned to the lawful owner.

In light of the fact that Rokosky’s motion for return of property was untimely filed and, accordingly waived, this Court did not
require a hearing on this matter and denied his petition.

Cashman, J.
Dated: December 9, 2011

1 Now numbered Pa.R.Crim.P. §588.
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Commonwealth of Pennsylvania v.
Christopher Moore

Criminal Appeal—Homicide—Sufficiency—Co-conspirator Liability—Felony Murder

No. CC 200815306. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 31, 2011.

OPINION
PROCEDURAL HISTORY

Christopher Moore, Appellant, was charged by Criminal Information (200815306) with Criminal Homicide1, Robbery2, and
Criminal Conspiracy3. Appellant proceeded to a jury trial with co-defendant Rashad Briscoe (CC 200806221) on August 31 –
September 2, 2009. Appellant was convicted of Second Degree Murder, Robbery, and Criminal Conspiracy.4

On December 3, 2009 Appellant was sentenced to a life sentence on the Second Degree Murder charge, and consecutive periods
of incarceration of seven (7) to fourteen (14) and five (5) to ten (10) years on the Robbery and Conspiracy charges respectively.

Post Sentence motions were filed and denied. This appeal follows.

Matters Complained of on Appeal
Appellant raises the following issue on appeal and they are set forth exactly as Appellant states them: 

I. The evidence produced at jury trial was insufficient to sustain a verdict of guilty on the charge of Murder in the Second
Degree; 

II. The evidence produced at jury trial was insufficient to sustain a verdict of guilty on the charge of Robbery-Serious
Bodily Injury; 

III. The evidence produced at jury trial was insufficient to sustain a verdict of guilty on the charge of Criminal Conspiracy

Facts
In the evening hours of July 6, 2006 Christopher Moore (Appellant), Rashad Briscoe and Leron Beck were together in the Hill

District section of the City of Pittsburgh, Allegheny County. The three men decided to rob somebody in order to obtain money to
buy drugs. They first stole a vehicle and then began to ride around the city looking for a victim. Eventually they drove to the
Lawrenceville section of the city where they observed Michael Vaughns (victim) standing at a bus stop on the corner of Butler and
44th streets. (T.T. 53-54, 64-65) The victim was with his brother, Eric Vaughns, and a friend, Price Riley. (T.T. 53, 64) They had
attended a nearby street fair, and the victim was waiting for a bus to return to his home. (T.T. 53-54) He was wearing a gold chain
with a cross around his neck. (T.T. 59)

Appellant and his accomplices drove slowly past the victim as he stood with his brother and friend. (T.T. 54, 65) They noticed
the gold chain the victim was wearing, and it was decided that he would be the target of the robbery. The vehicle traveled around
the corner onto 44th Street and then into a nearby alley where they parked. (T.T. 70) Appellant and Beck waited in the vehicle while
Briscoe exited the vehicle armed with Appellant’s 9-millimeter semi-automatic handgun and returned to Butler Street. (T.T. 98-99)
Once there Briscoe put the gun to the victim’s face and demanded the victim’s chain. (T.T. 57-58, 68-69)

Briscoe did not give the victim a chance to comply, rather he yanked the chain from the victim’s neck and shot him in the right
side of the face. (T.T. 41, 57-58, 68-69, 77) Briscoe ran back to the waiting vehicle and they fled the area. (T.T. 70) Appellant,
Briscoe, and Beck returned to the Hill District where the chain was sold for $200, which in turn was used to buy beer, marijuana
and crack cocaine.

The victim was emergently transported and hospitalized, but died from the gunshot wound on July 17, 2006. (T.T. 51) The bullet
traveled through his face and into his neck where it fractured his cervical spine and neural arch. (T.T. 41) These injuries caused
oxygen deprivation to the brain, irreversible brain injury, and death. (T.T. 41, 43)

The case went unsolved until mid-September 2008 when detectives from the homicide cold case squad noticed that, in review-
ing a crime lab report from a July 15, 2006 shooting that Appellant was involved in, reference was made that the weapon used by
Appellant on July 15, 2006 matched the weapon used in the shooting of Michael Vaughns herein. (T.T. 123) As a result of that infor-
mation Appellant was formally interviewed on September 25, 2008, and he provided a recorded statement in which he implicated
himself, Briscoe, and Leron Beck. Based on the information provided by Appellant, Briscoe was formally interviewed on
September 26, 2008 and he also provided a recorded statement in which he admitted to being the shooter in this matter. Appellant
and Briscoe were arrested and charged as noted hereinabove5.

Discussion
Appellant raises three (3) sufficiency of evidence issues, each of which is evaluated under the following standard of review: 

To evaluate the sufficiency of the evidence, we must view the evidence in the light most favorable to the Commonwealth
as verdict winner, accept as true all the evidence and all reasonable inferences upon which, if believed, the jury would
properly have based its verdict, and determine whether such evidence and inferences are sufficient in law to prove guilt
beyond a reasonable doubt. Moreover, it is the province of the trier of fact to pass upon the credibility of witnesses and
the weight to be accorded the evidence produced. The fact finder is free to believe all, part or none of the evidence.

Commonwealth v. Tate, 401 A.2d 353, 354 (Pa. 1979) (citation omitted) 

I.
Appellant alleges that the evidence produced at trial was insufficient to sustain a verdict of guilty on the charge of Murder of

the Second Degree. This claim is without merit. 
In Pennsylvania Second Degree Murder (felony murder) is defined as follows, “A Criminal Homicide constitutes Murder of the

Second Degree when it is committed while the defendant was engaged as a principal or an accomplice in the perpetration of a
felony.” 18 Pa. C.S. § 2502 (b). 

Here Appellant’s culpability for Second Degree Murder was premised on co-conspirator liability as a member of a conspiracy
to commit robbery, one of the enumerated felonies in Pennsylvania’s felony murder statute. 18 Pa.C.S. § 2502 (d) (Definitions)
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Co-conspirator liability has been briefly but accurately stated as follows: 

The general rule of law pertaining to the culpability of conspirators is that each individual member of the conspiracy is
criminally responsible for the acts of his co-conspirators committed in furtherance of the conspiracy. The co-conspirator
rule assigns legal culpability equally to all members of the conspiracy. All co-conspirators are responsible for actions
undertaken in furtherance of the conspiracy regardless of their individual knowledge of such actions and regardless of
which member of the conspiracy undertook the action.

Commonwealth v. Galindes, 786 A.2d 1004, 1011 (Pa. Super. 2001) 

While co-defendant Briscoe was the single shooter in the death of the victim, the killing was committed in furtherance of the
crime of robbery which Appellant had agreed to commit with Briscoe and Beck. Commonwealth v. Tate, 401 A.2d at 354-355.
(where criminal object of conspiracy was to commit robbery, defendant, although not the shooter, was criminally responsible
for the natural and probable consequences occurring during the commission of the robbery including murder of victim by
co-defendant).

The Trial Court has set forth a detailed recitation of the facts of this case hereinabove and respectfully incorporates that by ref-
erence for purposes of the present discussion. Supra at pages 3-6. Briefly stated however, Appellant: (1) engaged in a discussion
and formulated a plan with Briscoe and Beck to rob somebody to obtain money to purchase drugs; (2) stole a vehicle with Briscoe
and Beck to facilitate the robbery; (3) rode as front seat passenger in the vehicle as the three men drove around looking for a per-
son to rob; (4) assisted in identifying and agreeing that Michael Vaughns would be the victim because of the gold chain and cross
he was wearing; (5) waited as Briscoe left the vehicle with Appellant’s gun to complete the robbery; (6) fled with Briscoe and Beck
when Briscoe returned with victim’s gold chain; (7) shared the proceeds from the sale of the chain which the three men used to
buy drugs. (T.T. 97-99), see recorded statement of Christopher Moore and transcript (pages 4-10), Commonwealth trial exhibit
number 29, 30.

Based on those facts, which were established by Appellant’s own statement and two (2) eyewitnesses, there can be no question
that Appellant conspired with Briscoe and Beck to commit the crime of robbery. Tate, 401 A.2d at 355. (defendant’s presence in
the car, his agreement to rob somebody and split the proceeds, and his continued association with two (2) co-defendants through-
out the incident including a ride back to the area where agreement was formed was sufficient to support robbery conviction).

It was clearly established that Briscoe completed the jointly planned robbery and in the process of doing so shot and killed the
victim Michael Vaughns. (T.T. 57-58, 68-69, 77) The fact that Appellant waited in the vehicle as the robbery was completed by the
co-defendant is of no consequence as to Appellant’s culpability for Second Degree Murder. As was stated in Commonwealth v.
Lambert, 795 A.2d 1010, 1023 (Pa. Super. 2002),

The statute defining second degree murder does not require that a homicide be foreseeable; rather it is only necessary
that the accused engaged in conduct as a principal or accomplice in the perpetration of a felony. Whether evidence suffi-
ciently indicates that a killing was in furtherance of a predicate felony can be a difficult question. The question of whether
the killing was in furtherance of the conspiracy is a question of proof for the jury to resolve. It does not matter whether
the appellant anticipated that the victim would be killed in furtherance of the conspiracy. Rather, the fact finder
determines whether the appellant knew or should have known that the possibility of death accompanied a dangerous
undertaking.

Lambert, 795 A.2d at 1023. (citations omitted) (once a conspiracy has been proven (burglary) conspirators are liable for acts of
conspirators committed in furtherance of the conspiracy (murder)). See also: Commonwealth v. Laudenberger, 715 A.2d 1156,
1160-1161 (Pa. Super. 1998) (evidence sufficient to support second degree murder conviction where defendant admitted that he
discussed and planned the robbery with codefendants and acted as a lookout while the robbery-homicide occurred);
Commonwealth v. Olds, 469 A.2d 1072, 1075-1076 (Pa. Super. 1984) (although defendant did not directly participate in the robbery
or murder evidence demonstrated that defendant was aware of incipient robbery and performed acts evidencing an agreement to
participate therein) (citing Commonwealth v. Coccioletti, 425 A.2d 387, 390 (Pa. 1981) (the least degree of concert or collision is
sufficient to sustain a finding of responsibility as an accomplice); Commonwealth v. Middleton, 467 A.2d 841, 848 (Pa. Super. 1983)
(it does not matter whether defendant fired the fatal shot or whether he anticipated that the victim would be killed in furtherance
of the conspiracy to rob, the defendant engaged in the discussion regarding the robbery and accompanied the other actors for the
purpose, and thus knew or should have known that the possibility of death accompanied the dangerous undertaking);
Commonwealth v. Holmes, 393 A.2d 397, 399-400 (Pa. 1978) (although defendant waited in vehicle while co-defendants went into
bar to undertake robbery, and during robbery co-defendant shot and killed victim, defendant was aware of and participated in plan-
ning of the robbery to “make some money” and therefore was responsible for killing by co-conspirator).

The facts herein presented a classic application of the felony-murder rule under established Pennsylvania law and the fact finder
did so. Appellant’s claim is without merit. 

II.
Appellant claims that the evidence produced at trial was insufficient to sustain a verdict of guilty on the charge of robbery-

serious bodily injury. This claim is without merit.
The applicable statutory provision provides as follows, “a person is guilty of robbery if in the course of committing a theft he

inflicts serious bodily injury on another… [;] an act shall be deemed ‘in the course of committing a theft’ if it occurs in an attempt
to commit theft or in flight after the attempt or commission.” 18 Pa. C.S. § 3701 (a)(1)(c),(2).

Here after contemplating and planning to commit a robbery to secure money for the purchase of drugs, Appellant, Briscoe and,
Beck scoured various neighborhoods for a victim. See statement of Christopher Moore transcript (pages 4-10), Commonwealth trial
exhibit 28, 30. When they came upon Michael Vaughns and noticed the gold chain and cross he was wearing around his neck, they
decided he would be the victim of the robbery. Id., See Holmes, 393 A.2d at 400-401. (defendant clearly a coconspirator where he
was aware coconspirator had a gun and they rode around casing several bars before deciding on one where robbery occurred).
While Appellant and Beck waited in the vehicle Briscoe confronted the victim with Appellant’s 9 millimeter semi-automatic Ruger
pistol pointing it in the victim’s face and demanding the chain and cross. (T.T. 57-58, 68-69, 97-99), see Commonwealth v. Ferguson,
516 A.2d 1200, 1201 (Pa. Super. 1986) (although defendant waited in vehicle, evidence sufficient to establish defendant’s culpability for
robbery as an accomplice and conspirator where defendant suggested he knew to get some money and drove with two (2) others
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to gas station who went into station and robbed attendant at gunpoint and thereafter drove to home of sister and split the money
with coconspirators).

Before the victim had a chance to comply Briscoe shot the victim in the face, snatched the chain, and fled the area with his co-
conspirators. (T.T. 57-58, 68-69, 77) The bullet traveled through the victim’s face and neck where it fractured his cervical spine and
neural arca eventually causing his death. (T.T. 41, 43)

There were three (3) eyewitnesses to the robbery and shooting; the serious injuries and resulting death were undisputed; and,
Appellant’s role as a conspirator in the planned robbery was established by his own statement. This claim is without merit.

III.
Appellant claims that the evidence produced at trial was insufficient to sustain a verdict of guilty on the charge of Criminal

Conspiracy. This claim is without merit.
The law applicable to this claim has been set forth in Commonwealth v. Lambert, 795 A 2.d at 1016:

A conviction for criminal conspiracy, 18 Pa. C.S. § 903, is sustained where the Commonwealth establishes that the defen-
dant entered an agreement to commit or aid in an unlawful act with another person or persons with a shared criminal
intent and an overt act was done in furtherance of the conspiracy. The essence of a criminal conspiracy is the common
understanding that a particular criminal objective is to be accomplished. Mere association with the perpetrators, mere
presence at the scene, or mere knowledge of the crime is insufficient. Rather, the Commonwealth must prove that the
defendant shared the intent, i.e., that the [defendant] was an active participant in the criminal enterprise and that he had
knowledge of the conspiratorial agreement. The defendant does not need to commit the overt act; a co-conspirator may
commit the overt act… once there is evidence of the presence of a conspiracy, conspirators are liable for acts of co-con-
spirators committed in furtherance of the conspiracy.

Lambert, 795 A.2d at 1016. (citations and quotations omitted)
Hereinabove the Trial Court has detailed the agreement and formation of the conspiracy, as well as the conduct of Appellant,

Briscoe, and Beck that constituted the commission of the robbery and which led to the death of Michael Vaughns. See supra at pp.
4-5, 7-9. The Trial Court respectfully incorporates that discussion for present purposes. See also recorded statement of Christopher
Moore and transcript pp. 2-6, Commonwealth trial exhibit number 29, 30. 

Given that evidence of an explicit agreement between the three men to commit a robbery for drug money, and Appellant’s par-
ticipation in conduct that carried out that agreement, it cannot be said that there was insufficient evidence of a criminal conspir-
acy and Appellant’s membership in that conspiracy. See Commonwealth v. Wayne, 720 A.2d 456, 463-464 (Pa. 1998) cert. denied
528 U.S. 834 (1999) it is the existence of shared criminal intent that is sine qua non of a conspiracy. This claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 31, 2011

1 18 Pa.C.S. § 2502
2 18 Pa.C.S. § 3701
3 18 Pa.C.S. § 903
4 Co-defendant Briscoe was convicted of those same offenses as well as a firearms charge.
5 Leron Beck was never charged in this matter. (T.T. 127-128)

HSBC Bank USA, as Trustee in Trust for CitiGroup Mortgage Loan Trust Inc.,
Asset Backed Pass Through Certificates Series 2003-HE4 v.

Thomas A. Lukasik and Marlene A. Lukasik
Mortgage Foreclosure—Counterclaim—Dismissal Without Prejudice

No. GD 04-6171. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—November 3, 2011.

MEMORANDUM OPINION
The captioned case is a mortgage foreclosure. Defendants have sent a letter request to the undersigned, which is in the nature

of a Motion for Reconsideration of this Court’s Order of October 5, 2011. In that Order, we granted Plaintiff ’s Second Motion for
Summary Judgment and we dismissed Defendants’ Counterclaims. Plaintiffs had requested that we dismiss Defendants’
Counterclaims with prejudice; however, we crossed out the words “with prejudice” in the Order.

The Defendants, Mr. and Mrs. Lukasik, asked us to reconsider the Order because they themselves had not received notice of
the oral argument of the Motion for Summary Judgment. As is the custom in Allegheny County, counsel for Plaintiff had sent notice
to Attorney Valerie Veltri, who had previously represented the Defendants, and whose appearance was never withdrawn. Ms. Veltri
is therefore still the counsel of record for Defendants.

However, even if Defendants themselves or Ms. Veltri had been present for the oral argument on October 5, 2011, we believe
we would have been required to grant the Motion for Summary Judgment, based on the documents in the court record. Regarding
the foreclosure claims in the Complaint, and Defendants’ arguments in their letter Motion for Reconsideration that the mortgage
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had been sold and the payments they attempted to make had been returned to them, that is an explanation for the default but is
not a valid basis for a counterclaim.

Regarding Defendants’ request that we reinstate their Counterclaim, the Counterclaim was properly dismissed because
only very limited counterclaims can be raised in mortgage foreclosure actions. Under Pa. R.C.P. 1148, a defendant may only
plead a counterclaim in a mortgage foreclosure action if it “arises from the same transaction or occurrence or series of trans-
actions or occurrences from which the plaintiff ’s cause of action arose.” The appellate courts in Pennsylvania have narrowly
interpreted this rule to mean that the counterclaim must be “part of or incident to the creation of the mortgage” and not based
on facts which “occurred after the creation of the mortgage.” First Wisconsin Trust Co. v. Strausser, 439 Pa. Super. 192, 205,
653 A.2d 688, 695 (1995). In this case, Defendants’ Counterclaim is in Breach of Contract and is based on the alleged failure
of the assignee of the mortgage to accept Defendants’ payments. This clearly involves facts which occurred after the creation
of the mortgage.

We note that although we dismissed Defendants’ Counterclaim, we did not do so with prejudice. As a matter of procedure,
Defendants are not barred by this dismissal from seeking relief in a separate action. We note, however, that there may be other
factors that affect the viability of the Counterclaim and this Order is not intended to validate that.

As to the contention in their letter request that the original Plaintiff, Liquidation Properties, Inc., was unknown to them, the
docket shows that HSBC Bank USA was substituted as the Plaintiff on September 30, 2005, when Ms. Veltri was actively and undis-
putedly representing them. The issues of the standing of Liquidation Properties, Inc., has been moot for more than six years. No
other matter as to the grant of summary judgment in favor of HSBC Bank USA has been raised.

There being no basis to reconsider the Order of October 5, 2011, the request to do so is Denied.

BY THE COURT:
/s/Friedman, J.

Dated: November 3, 2011
ORDER OF COURT

AND NOW, to-wit, this 3rd day of November 2011, it is hereby ORDERED that Defendants’ letter request, in the nature of a
Motion for Reconsideration of this Court’s Order of October 5, 2011, is DENIED.

Lena Janosevich and Danilo Janosevich v.
John Lee Raines and Makeba Raines, Individually and as Parents and

Natural Guardians of “C.,” a minor, and Thomas Scaff and Beverly Scaff
Animal—Vicious—Duty of Landlord—Off Premises Attack

No. GD 10-18151. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 12, 2011.

OPINION
The Plaintiffs in the captioned action, which involved injuries caused by a dog, have filed a timely notice of appeal of our Order

dated January 24, 2011, which sustained the Preliminary Objections of Defendants Thomas and Beverly Scaff and dismissed the
action against those Defendants only, with prejudice. The action continued as to the remaining Defendants, John and Makeba
Raines, and a verdict in favor of the Plaintiffs was entered by the Honorable Michael A. Della Vecchia on September 16, 2011. As
a result of Judge Della Vecchia’s decision, which no one has appealed, our Order became appealable as of September 28, 2011, the
date of entry of judgment. We had sustained the Scaffs’ objections because the theory against them was that, as the landlord of the
Raines, they permitted a violent and vicious dog to be housed on the premises owned by the Scaffs and could have prevented the
danger the dog presented by not allowing the dog to be on their premises. The attack by the dog was alleged to have occurred off
the premises owned by the Scaffs. It was also alleged that the Rainses’ minor child was walking the dog at the time. (In other words,
there was no allegation that the dog had escaped from the premises or from its owner’s control.)

Plaintiffs have filed a Statement of Matters Complained of on Appeal and have attached thereto a copy of the transcript of the
argument on the Preliminary Objections of the Scaffs. They raise two matters pertinent to the appeal and a third as a precaution
in case the basis for my ruling was a failure to plead that the Scaffs knew of the dog’s “violent and vicious propensities,” which
it was not. We assumed for purposes of argument that the Scaffs knew that a pit bull could be violent. In this Opinion, therefore,
we will deal only with the first two matters raised, which, in turn raise only one issue: Whether “the Court erred in ruling that
the ‘landlord’ Defendants had no duty over [sic] to the Plaintiffs, as the dog-bite incident occurred off the leasehold premises,
even though the ‘landlord’ defendants knew that a pit-bull [sic] with violent and vicious propensities was being housed at the
leasehold premises, in advance of the incident, so as to have been able to act to have prevented the injury to the wife Plaintiff.’
(Emphasis in original.)

The transcript of the argument contains our analysis at the time we sustained the objections. We continue to believe our rea-
soning was correct. We read and discussed the case cited by Plaintiffs’ counsel at argument, Underwood v. Wind, 954 A.2d 1199
(Pa.Super. 2008) and Palermo v. Nails, 483 A.2d 871 (Pa.Super. 1984), and concluded that neither supported the contention that the
Landlord had any duty to any person injured by a dog known to be vicious where the attack occurred off the premises and while
the dog was being walked by the daughter of the owners of the dog. As we indicated at the time, “Palermo says very clearly the
duty is only to the tenant’s invitees when the landlord maintains possession or control of the property. Here we don’t have an invi-
tee being injured, and we don’t have the landlord maintaining possession or control.”

The dismissal of the action against the Scaffs was not in error. The Plaintiffs’ appeal should be denied.

BY THE COURT:
/s/Friedman, J.

Dated: December 12, 2011
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USAA Casualty Insurance Company v.
Michael A. Farnan, Cynthia McGee, Tamara Hughes, Kenneth McGee, Adriana McGee,

and Commonwealth of Pennsylvania,
Department of General Services

Declaratory Judgment—Insurance Coverage—Covered Auto Exclusion

No. GD-10-012458. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—November 4, 2011.

OPINION AND ORDER
This case is before me on 1) Plaintiff ’s (“USAA”) Motion for Judgment on the Pleadings regarding its declaratory judgment

count against Defendant Farnan; 2) Defendant Commonwealth of Pennsylvania, Department of General Services’ (“DGS”)
Preliminary Objections to USAA’s Complaint and Farnan’s Cross-Claim against DGS for Declaratory Judgment; and 3) USAA’s
Motion to Sever its claim against DGS.

It is not disputed that on November 8, 2006, Farnan was driving a Chrysler vehicle owned by DGS, which is self-insured. As
averred in the Complaint filed at GD 08-022091, attached as Exhibit “A” to USAA’s instant Complaint, Farnan rear-ended a vehicle
owned and operated by Defendant Hughes. The McGee Defendants were passengers in the Hughes vehicle.

USAA filed the instant action seeking a declaration it does not have a duty to defend or indemnify Farnan because he was not
driving a covered vehicle under the policy issued by USAA to his wife. Alternatively, USAA seeks a declaration that DGS has the
primary responsibility to defend and indemnify Farnan. In his instant Cross-Claim, Farnan avers DGS wrongfully refused to defend
and indemnify him.

Farnan admits the policy issued to his wife lists three vehicles on the Declarations Page. The Chrysler Farnan was driving at
the time of the accident does not appear on that page. Farnan also admits that at the time of the accident he was an employee of
the Commonwealth of Pennsylvania, Department of Corrections, while driving the Chrysler. He further admits the Chrysler was
furnished to him by DGS and was available for his regular use, to-wit, for official Commonwealth business, commuting between
home and office and for minor amounts of personal travel.

“Your covered auto” is defined in relevant part in the policy as “[a]ny vehicle shown in the Declarations [Page].” Under PART
A - LIABILITY COVERAGE, EXCLUSIONS, B, the policy provides:

We do not provide Liability Coverage for the ownership, maintenance, or use of:

•   •   •
2. Any vehicle, other than your covered auto, that is owned by you, or furnished or available for your regular use.

Exhibit “B” to USAA’s instant Complaint at page 5 of 25, original emphasis.

Farnan’s briefs in opposition to USAA’s Motion for Judgment on the Pleadings argue neither there are material facts in dis-
pute, nor that the policy is ambiguous, nor that the exclusion just cited is inapplicable. He contends the motion is premature
because the pleadings are not closed. USAA’s motion is solely directed to Farnan. Pa.R.C.P. 1034(a) provides that “[a]fter the rel-
evant pleadings are closed ... any party may move for judgment on the pleadings.” Emphasis added. The note to Rule 1034(a)
states “[o]nly the pleadings between the parties to the motion for judgment on the pleadings must be closed prior to filing the
motion.” The docket clearly reflects the pleadings are closed as between USAA and Farnan. The existence of preliminary objec-
tions filed by another party or the pendency of a separate lawsuit does not preclude the granting of a motion for judgment on the
pleadings. Montgomery Hospital v. Medical Professional Liability Catastrophe Loss Fund, 686 A.2d 432 (Pa.Cmwlth. 1996); U.S.
Leasing Corporation v. Stephenson Equipment, Inc., 326 A.2d 472 (Pa.Super. 1974); Currie v. Phillips, 70 Pa. D.& C. 4th
(Lackawanna County 2005). Furthermore, pursuant to Pa.R.C.P. 213, the Court is permitted to order a separate trial on a coun-
terclaim for declaratory judgment. Council of Plymouth Township v. Montogomery County, 531 A.2d 1158 (Pa.Cmwlth. 1987).
USAA’s motion is not premature.

Farnan also appears to argue it is contrary to the letter and policy of the Motor Vehicle Financial Responsibility Law
(MVFRL) to grant USAA’s motion because either USAA or DGS must provide coverage to him, although he cites no authority
to support such proposition. Instead, he cites two sections 1 of the MVFRL relating to a vehicle owner’s responsibility to carry
liability insurance. 

A court may grant a motion for judgment on the pleadings in cases turning upon a written agreement. Erie Insurance Exchange
v. Thal, 2004 WL 5175543 (Allegheny County 2004), affirmed, 881 A.2d 893 (Pa. Super. 2005) (TABLE), appeal denied, 887 A.2d
1241 (Pa. 2005) (TABLE); Gallo v. J.C. Penney Casualty Insurance Company, 476 A.2d 1322 (Pa. Super. 1984). Farnan has admitted
facts which make the above cited policy exclusion applicable. For the above reasons, USAA has no duty to defend or indemnify
Farnan and USAA’s Motion for Judgment on the Pleadings will be granted.

USAA’s request for a declaratory judgment with regard to DGS is conditioned on a finding that USAA had a duty to defend
and/or indemnify Farnan. Since USAA’s motion will be granted, its Complaint as to DGS and its Motion to Sever are moot.

DGS’ Preliminary Objections and briefs, read together, seek transfer of this entire matter to Commonwealth Court. Essentially,
DGS argues as follows: because it is a Commonwealth party, Commonwealth Court has exclusive original jurisdiction over the
claims against it, and because USAA is an indispensible party to Farnan’s claim against DGS, USAA’s claim cannot be heard in this
Court. 2 A party is “indispensible” when its rights are so connected with the claims of the litigants that no decree can be made with-
out impairing said party’s rights. Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495 (Pa. Cmwlth. 2002). Whether USAA owes
Farnan a duty to defend and/or indemnify is unrelated to whether DSG has such a duty. Whether or not a liability carrier owes a
duty stems from the language of its policy. Such a determination is distinct from whether the driver’s employer owes such cover-
age. USAA is not an indispensible party to the dispute between Farnan and DGS.

The sole remaining claim in the instant action is Farnan’s Cross-Claim against DGS for declaratory judgment. As DSG is a
Commonwealth department, I agree Commonwealth Court has exclusive original jurisdiction over the Cross-Claim. 42 Pa.C.S.A.
§761 (a); Commonwealth, Department of Transportation v. Lakeview Motel, Inc., 473 A.2d 262, 263 (Pa. Cmwlth. 1984).

I therefore enter the following:
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ORDER OF COURT
AND NOW, to-wit, this 4th day of November, 2011, upon consideration of the pending motions and objections, it is hereby

ORDERED as follows:

1. Plaintiff ’s Motion for Judgment on the Pleadings is granted and it has no duty to defend or indemnify defendant Farnan
regarding the claims stemming from his automoble accident of November 8, 2006;

2. Plaintiff ’s alternative request for a declaratory judgment as to defendant DGS is dismissed as moot;

3. Plaintiff ’s Motion to Sever is dismissed as moot;

4. Defendant DGS’ Preliminary Objections to USAA’s Complaint are overruled to the extent they assert this Court lacks
jurisdiction to rule on plaintiff ’s Motion for Judgment on the Pleadings.

5. Defendant DGS’ Preliminary Objections to Defendant Farnan’s Cross-Claim are sustained to the extent the Cross-Claim
is transferred to Commonwealth Court.

BY THE COURT:
/s/O’Brien, A.J.

1 75 Pa. C.S.A. §§ 1702 (definition of “Financial Responsibility”) and 1786(f).
2 Farnan joins in this argument.

Anthony Holdings International, Inc. v.
Allegheny County, a political subdivision of the Commonwealth of PA,

and Allegheny County Airport Authority, a PA Municipal Authority
Lease—Lease Termination—Municipal Tort Claim—1983 Claim

No. GD 11-006530. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 21, 2011.

OPINION
This Opinion explains the September 19, 2011 Order of Court, which has been appealed to the Commonwealth Court of

Pennsylvania by Anthony Holdings International, Inc. (“Plaintiff”). On February 28, 1974 Koppers Company, Inc. (“Koppers”)
entered into a lease with Allegheny County, concerning property located at the Allegheny County Airport in West Mifflin,
Pennsylvania (“Lease Agreement”). The Lease Agreement provides that Koppers, as tenant, was permitted to erect a building on
the leased premises, but that any such erection would remain the personal property of the tenant. (¶7, Lease Agreement) The Lease
Agreement also provides that any personal property of the tenant must be removed on or before the expiration of the lease. (¶16,
Lease Agreement). Pursuant to the Lease Agreement, Koppers constructed a hanger on the leased property. On December 31, 1996,
Allegheny County and Beazer East, Inc. (“Beazer,” formerly “Koppers”) executed an Amendment to the Lease Agreement
(“Amendment”). The Amendment extended the term of the Lease Agreement and created a month-to-month tenancy, terminable
by either party upon 30 days written notice. (¶1, Amendment) Simultaneously with the execution of the Amendment, Beazer exe-
cuted an Assignment, granting Anthony Crane Rental, L.P. (“Anthony Crane”) all of Beazer’s interest in the Lease Agreement and
in the hanger constructed on the leased premises. Anthony Crane is the predecessor in interest to Plaintiff. On November 1, 2010,
the Allegheny County Airport Authority (“Defendant Authority”) notified Plaintiff that it was terminating the lease. Plaintiff
alleges that since December 16, 2010, Plaintiff has been denied access to the hanger and that Defendants have taken physical pos-
session and control of the hanger.

On April 7, 2010 Plaintiff filed a Complaint asserting a claim for Violation of Plaintiff ’s Civil Rights and Inverse Condemnation.
Defendants filed Preliminary Objections to Plaintiff ’s complaint pursuant to Pa.R.C.P. 1028 on May 23, 2011. Plaintiff filed an
Amended Complaint pursuant to Pa.R.C.P. 1028(c)(1) on June 13, 2011 raising a claim of Violation of Plaintiff ’s Civil Rights. On
July 5, 2011 Defendants filed Preliminary Objections to Plaintiff ’s Amended Complaint. On July 26, 2011 Plaintiff filed a Second
Amended Complaint pursuant to Pa.R.C.P. 1028(c)(1) raising claims of Conversion and Violation of Plaintiff ’s Civil Rights.
Defendants filed Preliminary Objections to Plaintiff ’s Second Amended Complaint on August 15, 2011. On September 15, 2011 I
presided over Argument on Defendants’ Preliminary Objections to Plaintiff ’s Second Amended Complaint. On September 19, 2011,
I entered an Order of Court sustaining Defendants’ Preliminary Objections number 2 and 4, and dismissing Plaintiff ’s Complaint
with prejudice. On September 23, 2011, Plaintiff filed its Notice of Appeal to the Commonwealth Court of Pennsylvania. On
September 23, 2011, I ordered Plaintiff to file a Concise Statement of Errors Complained of on Appeal (“Concise Statement”). On
October 12, 2011, Plaintiff filed its Concise Statement, asserting three allegations of error.

Plaintiff first alleges that I erred by granting Defendants’ Second Preliminary Objection to Plaintiff ’s Second Amended
Complaint. Defendants’ Second Preliminary Objection argued that Plaintiff ’s claim for conversion is barred by the Political
Subdivision Tort Claims Act. The Political Subdivision Tort Claims Act (“Tort Claims Act”), 42 Pa.C.S.A. §8541 provides that “…no
local agency shall be liable for any damages on account of any injury to a person or property caused by any act of the local
agency….” The purpose of the Tort Claims Act is “to limit the government’s liability for its tortous acts.” Snead v. Society for the
Prevention of Cruelty to Animals of Pennsylvania, 985 A.2d 909 (Pa. 2009) citing Christy v. Cranberry Volunteer Ambulance Corps,
Inc. 856 A.2d 43 (Pa. 2004). Both Defendants are entitled to immunity under the Tort Claims Act. “Local agency” is defined in 42
Pa.C.S.A. §8501 as “[a] government unit other than the Commonwealth government.” Defendant County clearly falls within the
scope of the Tort Claims Act as a “local agency” entitled to governmental immunity, as counties are local agencies. See Simko v.
County of Allegheny, 869 A.2d 571 (Cmwth.Ct. 2005). Defendant Authority is also entitled to immunity as a local agency. The Tort
Claims Act provides immunity for local agencies. By statute, “local agencies” include “government units.” Government units are
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defined as “local authorities” that are “created pursuant to statute.” See Sphere Drake Insurance Company v. Philadelphia Gas
Works, 782 A.2d 510 (Pa. 2001). Defendant Authority was created under the umbrella organization “Finance and Development
Commission” pursuant to Article XXII-A, Section 2201-A et seq. of the Second Class County Code, Act of July 28, 1953, P.L. 723,
No. 230. See www.alleghenycounty.us/boards. Therefore, pursuant to statute, Defendant Authority is a local agency entitled to
immunity under the Tort Claims Act. The Tort Claims Act does provide for exceptions to governmental immunity, enumerated at
42 Pa.C.S. §8542(b), for which civil recovery would be available. However, the Tort Claims Act only allows recovery for acts of neg-
ligence. 42 Pa.C.S. §8542(a)(2) (emphasis added). There is no exception for the intentional tort of conversion. Min v. Morris, 737
F.Supp.2d 332, 340 (E.D.Pa. 2010). Defendants are entitled to immunity pursuant to the Tort Claims Act; therefore, I committed no
error by granting Defendants’ Preliminary Objection No. 2.

Plaintiff next alleges that I erred by granting Defendants’ Fourth Preliminary Objection to Plaintiff ’s Amended Complaint.
Defendants’ Fourth Preliminary Objection argued that Plaintiff ’s 42 U.S.C. §1983 claim did not rise to the level of a Constitutional
deprivation claim. A civil action for deprivation of rights, or a “1983 claim” is based on 42 U.S.C. §1983, which provides for civil
recovery for violations of one’s Constitutional rights. Plaintiff ’s claims stem from a contractual agreement between Plaintiff and
Defendants. Plaintiff attempts to frame its contractual claims as a Constitutional deprivation. However, “[i]t is well established
that “a simple breach of contract does not rise to the level of a constitutional deprivation.”” Dover Elevator Co. v. Arkansas State
University, 64 F.3d 442 (8th Cir. 1995) citing Medical Laundry Serv. v. University of Ala., 840 F.2d 840 (11th Cir. 1988). When a plain-
tiff ’s claim sounds in breach of contract, there is no basis for a 1983 claim. Jones v. Township of Middletown, Slip copy, 2011 WL
3157143, Section B of the Opinion (E.D. Pa. 2011). In this case, Plaintiff ’s claims stem from allegations surrounding Defendant’s
actions relating to the termination of the Lease Agreement and handling of property erected pursuant to the Lease Agreement. The
allegations are based on terms of the Lease Agreement, which makes the Complaint sound in Breach of Contract. I committed no
error by granting Defendants’ Preliminary Objection No. 4.

Finally, Plaintiff alleges that I erred by dismissing Plaintiff ’s Complaint without leave to amend. Plaintiff has had three chances
to draft a valid Complaint. Plaintiff ’s first Complaint made and then withdrew a claim for Inverse Condemnation. Plaintiff ’s
Amended Complaint made a Civil Rights claim, and then Plaintiff ’s Second Amended Complaint added a Conversion Claim to it.
As set forth above, neither of these last two claims are valid. Nothing in Plaintiff ’s Brief in Opposition to Defendant’s Preliminary
Objections suggests that another amendment would produce a different result. Therefore, it is not “evident that the pleading can
be cured by amendment…” Framlau Corp. v. Delaware Co., 223 Pa.Super. 272, 276, 299 A.2d 335, 337 (1972). Successive and con-
tinuous amendments to a complaint should not be permitted to go on indefinitely after a complaint has been properly dismissed.
See Mace v. Senior Adult Activities Center of Montgomery County, 282 Pa.Super. 566 at 569, 423 A.2d 390 at 391 (1980). Plaintiff,
with counsel drafting the Complaint and the two Amended Complaints, has had an adequate opportunity to state a valid claim, but
appears unable to do so. Therefore, dismissing Plaintiff ’s Complaint without granting leave to amend is not an abuse of discretion.

BY THE COURT: 
/s/Hertzberg, J.

Howard Auth, et al. v.
Marco Drilling, Inc., PA for-profit corporation, Marco Drilling Program 1998-1, L.P., a PA

limited partnership, Ron Miller, Jr., Margaret Miller, and Donna Shields
Easement—Use of Private Road Easement—Preliminary Injunction—Additional Burden

No. GD 10-18139. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 22, 2011.

OPINION
Plaintiffs have appealed to the Superior Court of Pennsylvania from my decision to deny their Motion for Preliminary

Injunction. This Opinion provides the reasons for the denial of the Preliminary Injunction. See Pennsylvania Rule of Appellant
Procedure No. 1925(a).

Plaintiffs are forty-six owners of dwellings and/or land along the Indiana Township “private roads” known as Melody Lane and
Large Drive. These private roads provide the Plaintiffs’ sole means for access to a public road, and Plaintiffs have the right to use
these private roads to access the public road. The right to use of the private roads is set forth in the deeds to the owners of prop-
erty along the roads. While the width of the private roads are described in the deeds as twenty feet, the actual width fluctuates, but
is no less than nine feet and no greater than twelve and a half feet at any given location. The surface of the private roads is not
paved, but about every eighteen months the owners spread gravel on them.

In October of 2009, Defendant Marco Drilling, Inc. begin drilling for gas and oil on land along Large Drive that is owned by
Defendants Roy and Margaret Miller. This resulted in a productive oil well. The Millers have the same right to the use of the pri-
vate roads as the Plaintiffs. Marco Drilling’s contractors trucks used the private roads to carry drilling equipment and supplies to
and from the Miller property and to transport the oil that was produced. Marco Drilling also intended to drill for gas and oil on
land along Melody Drive that is owned by Defendant Donna Shields, but in September of 2010 Plaintiffs filed a Motion for
Preliminary Injunction to prevent Marco Drilling from using the private roads. Marco Drilling agreed not to conduct any drilling
on the Shields property pending a decision on the Motion for Preliminary Injunction.

In September of 2011, I presided over the preliminary injunction hearing and received testimony from five witnesses who tes-
tified on behalf of the Plaintiffs and six witnesses who testified on behalf of the Defendants. On September 26, 2011, I signed an
Order of Court that denied the Motion for Preliminary Injunction. Plaintiffs then filed a Notice of Appeal and a Concise Statement
of Errors Complained of on Appeal. Below I will address each error alleged by the Plaintiffs in the same order in which it appears
in the Concise Statement of Errors Complained of on Appeal (“Concise Statement”).

Plaintiffs first contend that I made an error of law by finding that the Defendants’ commercial use and development of the
Plaintiffs’ private residential roads did not create an unreasonable burden upon the Plaintiffs’ land. See Concise Statement, ¶ No.
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3a. To obtain a preliminary injunction, the Plaintiffs must prove they are “likely to prevail on the merits….” Warehime v. Warehime,
580 Pa. 201, 210, 860 A.2d 41, 47 (2004) citing Summit Town Centre, Inc. v. Shoe Show of Rocky Mount, Inc., 573 Pa. 637, 828 A.2d
995, 1002 (2003). To prevail on the merits, the Plaintiffs had to prove Marco Drilling’s use of the private roads is an unreasonable
burden on the Plaintiffs’ use of them. See Leistner v. Borough of Franklin Park, 771 A.2d 69 at 74 (Pa. Cmwlth. 2001).

The testimony during the hearing established that there is a seven to ten day time period when Marco Drilling makes the most
use of the private roads. See transcript of Preliminary Injunction September 20, 21, 22, 2011 (“T.” hereafter), pp. 258-9. During
that time period, one truck no larger than a garbage truck with a drilling rig will use the private roads once to get to the site and
a second time to leave the well site. See T., p. 236. Similarly, trucks carrying piping use the private roads once to get to the site and
a second time to leave the site. See T. p. 239-40. There also may be a backhoe, a bulldozer and a five hundred gallon water tank
brought to and from the well site by flat bed trucks. To complete the well, there is a three hour period when seven trucks of vari-
ous sizes park at the well. See T., p. 144. After this seven to ten day time period, Marco Drilling’s use of the private roads dimin-
ishes, with a well-tender driving a pickup on them five to six times a week and a tanker truck going to and from the well no more
than once a week. See T., pp. 246 and 200-201. Marco Drilling engages in “shallow drilling,” which is different than Marcellus Shale
drilling in that Marcellus Shale drilling is deeper vertically, involves horizontal drilling and hydro-fracking, and therefore requires
a much more extensive use of larger trucks, equipment and roadways. T., p. 225.

Because of the narrow width of Melody Lane and Large Drive, two cars driving in opposite directions do not have room to pass
each other. See T. pp. 81-82. Hence, the burden on the Plaintiffs is not significantly increased when the private roads are used by
trucks, as the Plaintiffs would need to wait for either a car or a truck to get by. Other trucks that regularly use the private roads in
connection with the sixteen or more residences along them include garbage trucks (T. pp. 336 and 344), UPS trucks (T., p. 344),
Chemlawn trucks (T., pp. 110 and 344) and dumptrucks filled with gravel that is spread on the private roads when the gravel gets
depleted (T., pp. 20 and 330). The only difference between these uses and Marco Drillings’ use of the private roads is the more
intensive usage made by Marco Drilling during the initial seven to ten days. But, if there were extensive renovations or an addi-
tion were constructed to one of the sixteen or more residences, or a new residence constructed on one of the vacant lots, the amount
of truck and other additional traffic would be equal or greater than that during the initial well drilling time period. Hence, Marco
Drilling’s use of the private roads imposes no significant burdens on Plaintiffs’ use of them. While Marco Drilling’s use of the pri-
vate roads does impose some additional burden on them, it does not reach an unreasonable burden as illustrated in Leistner v.
Borough of Franklin Park, supra, where a one lane private road used by eight to ten trucks a day going to a landfill was transformed
into a widened highway used by 50-60 cars per hour to get to a major recreation center. Therefore, my finding that Marco Drilling
did not create an unreasonable burden was correct. 

Plaintiffs also contend Marco Drilling’s “development” of the private roads created an unreasonable burden. Concise
Statement, ¶ No. 3a. The only activities by Marco Drilling that can be construed as development of the private roads are replen-
ishment of the gravel surface and widening one corner of a ninety degree turn. Since most of the Plaintiffs were involved in replen-
ishing the gravel surface of the roads before Marco Drilling arrived, they cannot, in any sense, be burdened by the fact that Marco
Drilling has now taken on this responsibility. The owner of the land abutting the ninety degree turn, Janet Byrnes, agreed to Marco
Drilling widening the turn (T., p. 248). Ms. Byrnes could be the only Plaintiff burdened by this, and she has filed a separate civil
lawsuit against Marco Drilling seeking $3,000 because of a drainage problem it allegedly caused. See Exhibit J. Since a prelimi-
nary injunction will not be granted when money damages adequately compensate for the harm (see Warehime supra), widening
the corner of the private roads cannot be considered as a reason to grant the preliminary injunction requested by the Plaintiffs.
Therefore, Marco Drilling’s “development” of the private roads did not create an unreasonable burden on the Plaintiffs that would
justify a preliminary injunction.

Plaintiffs next contend that I made an error of law by finding the private roads uses are not “restricted to the purposes of res-
idential ingress and egress.” Concise Statement, ¶ No. 3b. The right to use the private roads is first described in a 1942 deed as:

With the free and uninterrupted right to the grantees, their heirs and assigns, of ingress, egress and regress, over the
above recited private road to the Rich Hill Road.

T., p. 229 and Hearing Exhibits A, ¶ No. 76 and F. The language in the deed to Defendants Roy and Margaret Miller contains only
this sentence concerning the private roads:

TOGETHER with a right of way in common with other property owners on Melody Lane (20’) feet wide of ingress,
egress and regress.

Hearing Exhibit E. The deeds to Plaintiffs Mark and Doreen Benkoski and Defendant Donna Sheilds also have only one sentence
concerning the private roads with language very similar to that in the deed to the Millers. See Hearing Exhibits A, ¶ No. 67 and D.

The use of a right of way or easement created by an express grant is determined by the words of the grant with reference to the
circumstances at the time of the original grant. See Lease v. Doll, 485 Pa. 615, 403 A.2d 558 (1979). There was no testimony or other
evidence produced at the injunction hearing relative to the circumstances concerning the 1942 original grant of the right to use the
private roads, hence any limitations on its use can only be ascertained from the words of the grant. The 1942 original grant as well
as the grants to the parties in this case are set forth in such general terms that any reasonable use of the private roads is permit-
ted. See Lease v. Doll, 485 Pa. at 624, 403 A.2d at 563. For the same reasons I determined Marco Drilling’s use of the private roads
did not unreasonably burden the Plaintiffs, I find its use of them reasonable. Therefore, my failure to find the uses are restricted
to residential ingress and egress is not an error of law.

Plaintiffs next argue I made an error by finding they did not have “a right to maintain their private residential road and to
restrict its use and development based upon recorded road maintenance agreements….” Concise Statement, ¶ No. 3c. Two main-
tenance agreements involving less than half of the property owners along the private roads were admitted into evidence at the
injunction hearing. See Exhibit A, ¶ No. 82. These agreements are extremely short, with the only significant language in the more
recent agreement being that the parties agree “to maintain and keep in suitable traveling order the above mentioned private road,
the costs of said maintenance to be born by each of the owners…in proportion to the front footage of the respective properties abut-
ting on said private road.” Since Marco Drilling began its activities in October of 2009, it maintained those portions of the private
road that it used by filling pot holes and spreading gravel. T., pp. 316-320. While the Plaintiffs testified Marco Drilling’s mainte-
nance work was of poor quality, the Defendants’ witnesses testified it was of good quality. If the Plaintiffs suffered any harm as a
result of Marco Drilling performing the private road maintenance the Plaintiffs had agreed to do, money damages would adequate-
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ly compensate them. See Warehime supra. Since the agreements do not contain any restrictions on use of the private roads, the
agreements cannot be a basis for Plaintiffs’ restriction argument. Since money damages would adequately compensate the
Plaintiffs and the road maintenance agreements do not restrict the use of the private roads, I did not make an error by refusing to
rely on the maintenance agreements as a basis for granting the preliminary injunction.

Plaintiffs’ final argument is that I made an error of law by finding they did not obtain “a right by prescription to maintain their
private residential road and to restrict its development and use to residential purposes.” Concise Statement, ¶ No. 3d. Plaintiffs
attempt to buttress this argument by pointing out that they had “openly and regularly maintained the road for over 21 years.” Id.
However, Plaintiffs did not obtain rights to the private roads by prescription that arises from open possession for a period of 21
years. See Hash v. Sofinowski 337 Pa. Super. 451, 487 A.2d 32 (1985). They instead obtained rights to the private roads by the
express grants in their deeds that are set forth above. Therefore, Plaintiffs rights are not determined from their use of the road
during a 21 year prescription period, but instead from the terms of the express grant. See Hash v. Sofinowski, 337 Pa. Super. At
454-455, 487 A.2d at 33-34 and Lease v. Doll supra. As explained above, the language granting the right of way is set forth in such
general terms that any reasonable use of the private roads is permitted. See Lease v. Doll, supra. Since Marco Drilling’s use of the
private roads was reasonable, it cannot be prohibited from using them. Therefore, my refusal to rely on a right by prescription as
a basis for granting the preliminary injunction was correct because Plaintiffs obtained their rights via express grants that permit
Marco Drilling’s use of the private roads.

BY THE COURT:
/s/Hertzberg, J.

Terry Kinavey v.
Shauna M. D’Alessandro and Ira Weiss, Esq., t/d/b/a The Law Offices of Ira Weiss

Miscellaneous—Due Process

No. GD 11-012624. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—January 18, 2012.

OPINION
The Plaintiff appeals this Court’s November 1, 2011, Order of Court sustaining preliminary objections to the Plaintiff ’s

Complaint and dismissing the same.
The Plaintiff, Terry Kinavey (hereinafter “Kinavey”), filed a Complaint asserting a cause of action against Defendant Ira Weiss

(hereinafter “Weiss”) for breach of fiduciary duty and a cause of action against both Defendants for civil conspiracy. The
Defendants are Shauna M. D’Alessandro (hereinafter “D’Alessandro”), a member of the board of West Jefferson Hills School
District and Weiss, the solicitor for the school district. Kinavey alleges that Weiss and D’Alessandro conspired to terminate
Kinavey as the superintendent of the school district which conspiracy allegedly constituted a violation of her right to due process;
and in doing so Weiss breached his fiduciary duty to Kinavey.

On September 22, 2009, the Board of Directors of the West Jefferson Hills School District voted to suspend Kinavey with pay
in order to conduct an investigation into allegations that Kinavey misrepresented material facts concerning a hiring decision.
Subsequently, the school district board voted to suspend Kinavey without pay based upon a good faith review of evidence of dis-
honesty, neglect of duty and intemperance. On November 20, 2009, the school district issued 15 charges in support of termination
of Kinavey, following a November 17, 2009 hearing in which both Kinavey and her counsel participated. From January 12, 2010
until June 1, 2010, the board conducted 15 days of hearings following which the board deliberated. In July of 2010, the school dis-
trict board issued findings of fact and conclusions of law in support of the 15 charges. D’Alessandro did not participate in any delib-
erations. Kinavey appealed that ruling to the Court of Common Pleas of Allegheny County claiming that the record before the local
agency was incomplete and that it was necessary for the school district to produce additional documents, to produce D’Alessandro
as a witness, and for voir dire of the board to be conducted, in order to prevent procedural due process errors. On May 2, 2011, the
Honorable Alan Hertzberg ruled that the record be remanded on a limited basis to receive enumerated documents and permit the
questioning of D’Alessandro and to permit, at the discretion of the hearing officer, the receipt of additional evidence.

At the time of the oral arguments on the preliminary objections, the local agency was still presiding over the matter. None of the
additional hearings had been scheduled and no final determination had been issued regarding Kinavey’s claimed right to reinstate-
ment as superintendent. It was anticipated that D’Alessandro would testify in the local agency action once hearings were scheduled.

Count I of the Plaintiff ’s Complaint is directed towards Defendant Weiss and asserts that his conduct constitutes a breach of
fiduciary duty. A breach of fiduciary duty claim arises only in those instances in which the lawyer is disloyal to his or her client
while acting in a fiduciary capacity. Composition Roofers Local 30/30b v. Katz, 581 A.2d 607, 612 (Pa Super 1990). A breach of
fiduciary claim must involve disloyalty by the lawyer toward the client in a way which harms the client. Further, a “breach of
fiduciary duty requires a state of mind of ‘disloyalty or infidelity’, and thus, mere negligence or incompetence is insufficient.”
Third Education Group, Inc. v. Phelps 2009 WL 2150686 (E.D. W.is 2009). In this case, Kinavey has alleged that Weiss provided
confidential information to his client and other members of the school board. Kinavey has not, however, alleged that Weiss has
been disloyal to his client. Importantly, Weiss’s client is neither Kinavey, nor other individual members of the school board, but
rather, the school district itself. The Plaintiff ’s claim appears to be that as superintendent of the school district, Kinavey gave
information to Weiss that he should have withheld from other members of the school board. There is no logical basis under
Pennsylvania law to argue that a lawyer can withhold information from his or her client in the circumstances of this case. In fact,
it is hard to conclude that Weiss did not have a duty to provide that information to his client.

In no respects does Kinavey allege that Weiss acted as counsel to Kinavey individually. For these reasons, the Plaintiff does not
allege a claim of breach of fiduciary duty that can survive the Defendants’ preliminary objections.

With respect to Count II of her Complaint, Kinavey alleges that “D’Alessandro, Weiss and the other board members named
above, pursuant to a common purpose to terminate the Plaintiff, individually worked together, along with others, did conspire, act
and intend to unlawfully deprive the Plaintiff of her procedural due process rights...” Complaint at ¶55. Kinavey does not set forth
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a separate cause of action for violation of her due process rights or any other cognizable claim. Kinavey repeatedly and explicitly
alleges that all acts allegedly taken by D’Alessandro which form the basis of Kinavey’s claims, were done “...in an individual
capacity, outside formal board meetings in the scope of ...her authority, for personal and political reasons, and without any knowl-
edge, direction, or approval of the board, as a whole.” Complaint at ¶56; see also Complaint at ¶18. Kinavey alleges that Weiss
acted “outside of the normal course and scope of his duties as solicitor.” Complaint at ¶57. Plaintiff ’s Complaint in all material
respects asserts that D’Alessandro and Weiss were at all times acting as private individuals and not in their respective capacities
as a member of the school district board and/or as solicitor.

The Fifth and Fourteenth Amendments of the United States Constitution provide for individuals’ rights to due process. They are
directed against state actors and not against wrongs allegedly done by individuals who are not acting under color of state author-
ity. Jackson v. Metropolitan Edison Company, 95 S.Ct. 449, 419 U.S. 345 (1974); see also, Nguyen v. U.S. Catholic Conference, 719
F.2d 52 (3rd Circuit 1983); Pennsylvania Medical Providers Association v. Foster, 582 A.2d 888 (Pa Cmwlth 1990); Com. Ex Rel.
Garrison v. Burke, 101 A.2d 161 Pa. Super 1953).

Inasmuch as an individual non-state actor is legally incapable of violating another individual’s due process rights, an individ-
ual non-state actor is likewise incapable of conspiring to violate another individual’s due process rights. For this reason alone, the
Defendants’ preliminary objections were properly sustained and the Plaintiff ’s Complaint dismissed as to the conspiracy count.

Assuming arguendo that Weiss and/or D’Alessandro could, as a matter of law, civilly conspire to violate Kinavey’s due process
rights, Kinavey’s relief is available elsewhere, specifically the statutory appeal process set forth by the Pennsylvania Legislature.
In fact, Kinavey has properly instituted an appeal to the Court of Common Pleas of Allegheny County challenging her dismissal as
the superintendent under 2 PA CSA §752 (“local agency law”). The procedure mandated by the statute is the exclusive method
under which the Plaintiff can challenge her dismissal and she cannot, through this separate tort claim, otherwise, attack her dis-
missal. The Supreme Court of Pennsylvania has addressed the issue of whether the statutory appeal process is the exclusive
method for attacking a decision of an administrative body and whether a separate procedure is proper and had concluded that a
party is limited to the statutory appeal and cannot collaterally attack the dismissal. Jackson v. Centennial School District, 509 Pa
101, 501 A.2d 218 (Pa 1985); Interstate Travelers Service, Inc. v. Commonwealth, 486 Pa 536, 406 A.2d 1020 (Pa 1979); Eric Human
Relations Commission v. Erie Insurance Exchange, 465 Pa 240, 348 A.2d 742 (Pa 1976).

For these reasons, this Court’s November, 1, 2011 Order should not be disturbed.

BY THE COURT:
/s/Colville, J.

The Pittsburgh Trust for Cultural Resources d/b/a The Pittsburgh Cultural Trust
and Board of Public Education of the School District of Pittsburgh v.

City of Pittsburgh Zoning Board of Adjustment, Albert Bortz, and ALSAB Limited Partnership
Zoning-Special Exception—Expansion of Non-Conforming Use—Expansion to Adjoining Property

No. S.A. 11-000668. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—December 7, 2011.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with two parcels

of contiguous Property connected through interior access points (“Subject Property”) located at 135 9th Street and 901 Penn
Avenue in the City of Pittsburgh’s Golden Triangle, Subdistrict C zoning district. Intervenors, Albert Bortz and the ALSAB Limited
Partnership (“Applicant”) own the Subject Property. Appellants, The Pittsburgh Trust for Cultural Resources d/b/a The Pittsburgh
Cultural Trust and the Board of Public Education of the School District of Pittsburgh own Property located in the vicinity of the
Subject Property. 

The Subject Property has been used as an adult entertainment facility (currently known as Blush Nightclub) since 1964. Adult
entertainment was not a listed use in the 1958 Zoning Ordinance and therefore the Subject Property qualifies as a permitted, pre-
existing nonconforming use. Applicant seeks a special exception to expand that preexisting nonconforming use pursuant to Section
921.02.A.1 of the City of Pittsburgh Zoning Code (“Code”). The Board held a hearing on March 10, 2011. They approved Applicant‘s
request for a special exception with certain conditions. It is from that decision that the Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983). 

The Board correctly granted the Applicant’s special exception request under §922.07.D.1 of the Code. A special exception is a use
that is expressly permitted by the zoning ordinance, absent a showing of a detrimental effect on the community. Manor Healthcare
Corporation v. Lower Moreland Township Zoning Hearing Board, 590 A.2d 65, 70 (Pa. 1991). Once the applicant has demonstrated
that that the proposed use satisfies the objective criteria of the ordinance, it is presumed that the use also satisfies the local concerns
for general health, safety and welfare. Then the burden shifts to the objectors to rebut that presumption and persuade the zoning
board that the proposed use will detrimentally effect the community. Shamah v. Hellam Township Zoning Hearing Board, 648 A.2d
1299, 1304 (Pa. Cmwlth. 1994). Objectors must raise specific issues concerning the proposal’s detrimental effect on the community,
and cannot meet their burden by merely speculating as to possible harm. Objectors must show “by a high degree of probability” that
the use will substantially affect the health and safety of the community. Manor Healthcare, 590 A.2d at 70. 

Section 922.07.D.1 of the Code permits the Board to approve special exceptions only if (1) the proposed use is determined to
comply with all the applicable requirements of this Code and with adopted plans and policies of the City and (2) the following gen-
eral criteria are met. The Board must find that the proposed use will not create detrimental: 
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(i) visual impacts; 

(ii) transportation impacts from vehicular and pedestrian circulation and traffic volume; 

(iii) operational impacts; 

(iv) health and safety impacts; 

(v) future and potential development impacts; and 

(vi) nearby property value impacts. 

§ 922.07.D.1

In the instant case, the Board stated “[w]ith respect to potential detrimental impacts, the Board finds that Applicant has provided
compelling testimony that the proposed expansion will not significantly impact the neighborhood nor impair its integrity.” See
Board’s Decision Conclusion of Law No. 8. The Board also found that the Appellants failed to meet their burden. They concluded
that the Appellants’ primary testimony consisted of speculation as to detrimental impacts and de minimis detrimental impacts. 

The Board correctly concluded that the Applicant’s proposed expansion of the nonconforming use is less than or equal to twen-
ty-five percent of the square footage of the existing nonconforming use and within the requirements of §921.02.A.1. 

Section 921.02.A.1(a)(1) of the Code sets forth the limitations on enlarging a nonconforming use. It provides that:

A nonconforming use may not be enlarged, expanded or extended or occupy parts of another structure or portions of
a site that it did not occupy on the date that it became nonconforming, unless approved by the Zoning Board of
Adjustment as a special exception, pursuant to the procedures of Sec. 922.07 and subject to the following limits. The
Applicant must establish that the proposed expansion is equal to or less than twenty-five (25) percent of the currently
existing total floor area of the nonconforming use. 

§ 921.02.A.1(a)(1)

The Board concluded that the current nonconforming use occupies 12,763 square feet of floor area of the existing property on
9th Street. The Applicant proposes to expand an additional 3,190 square feet on the same zoning lot. The Board found that expand-
ing 3,193 square feet is equal to the permitted twenty-five percent increase. The Board found the testimony of the Applicant and
the Applicant’s architect to be credible. They testified that prior to 1999, the first, second, third and basement floors of the 9th
Street property were used as an entertainment facility space occupying 12,763 square feet. However, the Appellants presented
testimony from building inspector Anthony Bucciero and appraiser Brian Kelly. Mr. Bucciero testified that the basement, first
floor and portions of the second floor were being utilized. However, he failed to inspect the entire facility and the Board found
his testimony not credible. Mr. Kelly reported that only the first floor of the 9th Street Property was being utilized as part of the
entertainment industry. Because the Board could not reconcile Mr. Kelly’s report with Mr. Bucciero’s testimony, they found
Applicant’s testimony to be more credible than the Appellants’ testimony. Therefore, the Board correctly determined that a 3,190
square foot expansion is within the 25% allowance on the lot as set forth in § 921.02.A.1.

The Board incorrectly determined that the Applicant was entitled to expand its nonconforming use onto and into the newly
acquired adjacent building. Section 921.02.A.1.(a)(2) prohibits the merger of a lot containing a nonconforming use with an adjacent
lot for the purpose of creating a single larger zoning lot and further forbids a nonconforming use from being situated on this single
larger zoning lot. The Board relied on Markey v. Zoning Board of Adjustment, 187 A.2d 175 (Pa. 1963) to support their conclusion.
The property owner in the Markey case planned to build a convalescent home and accessory parking on 3.5 acres of undeveloped
land that it owned. The portion of the property to house the building was known as Lot No. 1 and the portion that would house the
parking was known as Lot. No. 2. This was for “ease in geographic description”. Id. at 176. In the instant case, relying on Markey,
the Board stated that, “[t]wo jointly held adjacent lots are deemed to be one for zoning purposes, even though the two lots had been
separately designated in the past and separate zoning certificates had been issued.” See Board’s Decision Conclusion of Law No. 23.
However, Markey is distinguishable. There was only one lot in the Markey case and the convalescent home was a permitted use and
the parking lot was a permitted accessory use. There was no issue of the expansion of a nonconforming use. Residents in the Markey
case objected that the convalescent home on Lot No. 1 exceed the maximum lot coverage requirement. The Supreme Court recog-
nized that “[t]he reference to the individualized parcels as Lots No. 1 and 2 was obviously one of convenience and was not attended
with such legal significance as to … bar the logical, visible and palpable conclusion that we are here dealing with only one plot of
land.” Id. at 176-77. Therefore, the treatment of “lots” in the Markey case does not apply to the instant case regarding expansion of
a nonconforming use. The Board also relied on Magistro v. Zoning Board, Pittsburgh Legal Journal, Jan. 1999 at 29. In that case, the
Mattress Factory museum acquired an adjacent residential property to be used as an office. The museum operated as a permitted
use but the proposed office use on the other property was permitted as an accessory use. The museum sought a variance to convert
the adjacent home into offices. However, rather than address the request as a variance, the Board considered the two lots as a
single lot and granted the museum’s request as a permitted accessory use. The Court of Common Pleas held that the “Board’s
approval will fail unless the two contiguous lots can be merged” for zoning purposes. They relied on Markey adding that the museum’s
two lots could be treated as a single zoning lot so the offices were a permitted accessory use. However, Markey is distinguishable, too,
because it does not deal with the expansion of a nonconforming use. The Code does not permit the merging of lots to create a larger
area for computing total nonconforming use. The Board’s interpretation of § 921.02.A.1(a)(2) permits a property owner to expand a
nonconforming use into an adjacent property and “merge” the two together, and renders it meaningless.

Therefore, based upon the foregoing Opinion, the Board’s decision is affirmed as to the granting of the special exception request
and as to the Applicant’s proposed 3,193 square foot expansion. The Board’s decision permitting the Applicant to merge its non-
conforming use onto and into the newly acquired adjacent building, is reversed as it renders § 921.02.A.1(a)(2) meaningless. 

ORDER OF COURT
AND NOW, this 7th day of December, 2011, based upon the foregoing Opinion, the decision of the City of Pittsburgh Zoning

Board of Adjustment is affirmed in part but reversed as to any expansion into the building known as 901 Penn Avenue.

BY THE COURT:
/s/James, J.
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April Zeolla Barnes v.
John C.R. Kelly Realty, Inc.

Employment—Discrimination—Pregnancy—Back Pay—Attorney Fees

No. GD 08-2467. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—February 11, 2011.

OPINION
I. BACKGROUND

Defendant John C.R. Kelly Realty, Inc. (“Kelly Realty”) has appealed to the Superior Court of Pennsylvania from my finding
that it discriminated against Plaintiff April Zeolla Barnes (“Ms. Barnes”) on the basis of her gender, and from my awards of $11,250
in damages and $21,834 in attorney fees. This Opinion gives my reasons for these decisions, which I am required to do by
Pennsylvania Rule of Appellate Procedure No. 1925(a).

Kelly Realty manages over one thousand units of residential realty. Late in October of 2005, Kelly Realty hired Ms. Barnes to
be a property manager. About four weeks after beginning this employment, Ms. Barnes determined she was pregnant. Ms. Barnes
promptly informed her Supervisor at Kelly Realty. A few days later the Supervisor told Ms. Barnes that Kelly Realty could no
longer employ her since her due date in July is during Kelly Realty’s busiest season.

Early in May of 2006, Ms. Barnes filed a Complaint with the Pennsylvania Human Relations Commission (“PHRC”) that alleged
Kelly Realty had illegally discriminated against her. Approximately one year later, the PHRC sent notice to Ms. Barnes that she
had the right to file suit in the Court of Common Pleas. See 43 P.S.§962(c)(1). Ms. Barnes then filed the lawsuit that initiated this
litigation in February of 2008. On May 28, 2010, I presided over the non-jury trial.

On June 7, 2010, I rendered a verdict in favor of Ms. Barnes and awarded her $11,250 in back pay and scheduled a hearing to
determine the amount of attorney fees and costs to be awarded to her under 43 P.S.§962(c.1). Kelly Realty timely filed a Motion for
Post Trial Relief, which I denied. I conducted hearings on the issue of the attorney fees and costs award on three separate days
before awarding Ms. Barnes an additional $21,834. Kelly Realty timely filed a Supplemental Motion for Post Trial Relief relative
to the attorney fees award, which I also denied. Ms. Barnes entered Judgment on the verdict and attorney fees award, and Kelly
Realty timely appealed to the Superior Court.

Kelly Realty filed a Statement of Errors Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b) (“Concise Statement”) describ-
ing twenty-two errors I allegedly made during the course of the trial, the hearings, the verdict and the attorney fees award. All
twenty-two alleged errors are addressed below, but they are not addressed in the exact sequence as they appear in the Concise
Statement. Instead, each alleged error is grouped together in this Opinion with other alleged errors concerning the same or a sim-
ilar topic. In any event, as will be explained in detail below, all of the allegations of error lack merit.

II. DAMAGES
Kelly Realty’s first alleges that I should not have allowed evidence of damages for back pay or awarded Ms. Barnes back pay

damages when the Complaint contained only a claim for emotional distress damages. Concise Statement, ¶ No. 8a. This allegation
by Kelly Realty is premised on a distorted reading of the Complaint. In the “Factual Background” portion of the Complaint, Ms.
Barnes describes how Kelly Realty terminated her employment because of her pregnancy. Then, in the “wherefore” clause that
follows Count I, Ms. Barnes requests to be made “whole for lost money damages….” The earnings Ms. Barnes has lost because
Kelly Realty terminated her employment (also known as “back pay”) clearly could be contemplated as lost money damages under
the circumstances described in the Complaint. In addition, the Complaint references the Pennsylvania Human Relations Act, 43
P.S. §§951, et. seq. (“PHRA”) in three places, and 43 P.S.§962 (c)(3) mentions “granting of back pay” as a remedy for unlawful
discrimination under the PHRA.

Within the “Factual Background” portion of the Complaint, paragraph no. 23 states “Plaintiff suffered emotional distress due
to Defendant’s unscrupulous termination of her employment, thus rendering her unable to pursue other employment.” Emotional
distress is not mentioned in any other place in the Complaint. Hence, rather than requesting damages for emotional distress, Ms.
Barnes simply explained that this was the reason she was unable to pursue other employment.

I believe the Complaint was specific enough for Kelly Realty to know the damages requested could include lost earnings, but
I also believe Ms. Barnes should have specified the elements and amounts of damages to fully comply with the Pennsylvania
Rules of Civil Procedure. See, e.g., Pa.R.C.P. No. 1019 entitled “Contents of Pleadings. General and Specific Averments.” Kelly
Realty cannot, in any event, claim surprise because much discovery focused on the various jobs and earnings received by Ms.
Barnes and the issue of whether she had mitigated her damages. Transcript of Nonjury Trial 5/28/2010 (“T. 5/28” hereafter),
pp. 8-22.

If Kelly Realty believed the Complaint was deficient, the appropriate way to attack the Complaint is to file preliminary objec-
tions. Especially when back pay was the focus of much discovery, waiting until trial to try to surprise Ms. Barnes by arguing that
a drafting oversite precluded her damages claim was improper.

In the case of Morin v. Brassington (2005 PA Super 107, 871 A.2d 844), the Superior Court of Pennsylvania examined a situa-
tion that was remarkably similar to the case at bar. The trial court in Morin v. Brassington refused to award the Plaintiff liquidat-
ed damages and attorney fees under the Pennsylvania Wage Payment and Collection Law (43 P.S. §§260.1-260.12) because the only
reference made to these claims in the Complaint was a request for “statutory penalties” in the wherefore clause. The Superior
Court reversed the trial court because preliminary objections were not filed requesting a more specific pleading. The Superior
Court found any lack of specificity in the complaint was waived because preliminary objections raising the issue were not filed.
Kelly Realty’s situation is identical to what is described in the complaint in Morin v. Brassington. Hence, Kelly Realty waived any
claim that the Complaint lacked specificity by failure to file any preliminary objections.

At trial, counsel for Kelly Realty made the puzzling argument that Morin v. Brassington supports its position. T. 5/28, p. 22.
However, the holding in Morin v. Brassington, as set forth above, instead defeats Kelly Realty’s argument.

Kelly Realty next alleges that, because Ms. Barnes did not obtain a Real Estate Sales License, she was never qualified for the
property manager job and therefore could not be awarded damages. Concise Statement, ¶ no. 8b. The employment contract (see
Exhibit 1 from Nonjury Trial 5/28/2010) begins on November 1, 2005 and requires Ms. Barnes to obtain the license within ninety
days. To prepare for the test that must be passed to obtain a license, Ms. Barnes attended real estate classes three days a week
until she completed the course. Then, before Ms. Barnes had time to take the test, Kelly Realty terminated her employment.
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One element a Plaintiff must establish in a PHRA employment discrimination case is that the Plaintiff was qualified for the job
she/he was discharged from. General Electric Corp. v. Pennsylvania Human Relations Commission, 469 Pa. 292 at 304-306, 365
A.2d 649 at 655-666. Kelly Realty argues that Fairfield Township Volunteer Fire Co. v. Commonwealth (530 Pa. 441, 609 A.2d 804
(1992)) requires Ms. Barnes have a real estate sales license to establish the qualified-for-the-job element of her discrimination
claim. See Brief in Support of Motion for Post Trial Relief, Part II. However, that case involves a female with heart and back
problems who admitted being physically unable to perform some of the functions of a firefighter at the time she applied for the
position. Ms. Barnes, on the other hand, was not required to have a real estate sales license either at the time she applied for
the position or at the time she was terminated. Under the terms of the employment contract, Ms. Barnes had ninety days from
the date she began employment and over sixty remaining after Kelly Realty terminated her employment to obtain the license.
Unlike the firefighter applicant in Fairfield Township Volunteer Fire Co., Ms. Barnes was qualified for the property manager
position when she applied for it, and also when Kelly Realty terminated her. In fact, Candace O’Keefe, the Kelly Realty super-
visor who hired Ms. Barnes, testified to hiring Ms. Barnes because she liked Ms. Barnes, she thought Ms. Barnes would “be so
good for the, you know, in the position….she was just so hard-working” and Ms. Barnes’ “personality would be a good fit at Kelly
Realty….” T. 5/28, pp. 137-138, 145.

Kelly Realty also maintains that its argument is consistent with Kroptavich v. Pennsylvania Power and Light Company (2002
PA Super 87; 795 A.2d 1048). However, the relevant issue in that case is whether a Pennsylvania Power and Light Company man-
ager who accepted a cash gift in violation of Company policy possessed the integrity required of Company managers at the time
he was terminated from his job. 705 A.2d at 1058. That case also is factually dissimilar from the case at bar because it is undisputed
that Ms. Barnes was qualified for her job at the time Kelly Realty terminated her employment.

Kelly Realty really is not arguing that Ms. Barnes was not qualified for the job when she was hired or when she was terminated.
It is arguing that in cases of employees in training or apprenticeship programs, employers should be permitted to discriminate based
on gender until such time as the employee has qualified for the permanent position. Exempting such employees from PHRA cover-
age violates the PHRA policy “to foster the employment of all individuals in accordance with their fullest capacities regardless of
their…sex…and to safeguard their right to obtain and hold employment without discrimination.” 43 P.S.§952(b). With the PHRA to
“be construed liberally for the accomplishment of” these policies (43 P.S.§962(a)), Kelly Realty’s argument clearly lacks substance.

Kelly Realty next alleges I made an error by awarding damages since Ms. Barnes failed to mitigate her damages. Concise
Statement, ¶ Nos. 8c and 8e. Clearly, there is a duty imposed upon an employee who is discharged based on discrimination to mit-
igate damages by using reasonable diligence to seek comparable or equivalent employment. Stultz v. Reese Brothers, Inc., 2003 PA
Super 408, 835 A.2d 754 at 764. But, after being discharged from Kelly Realty, Ms. Barnes never took the real estate licensing exam
and did not apply for any real estate related jobs, even though they were available. Instead, she went to work as a waitress at King’s
Family Restaurant, which was her employment immediately before she accepted the property manager job at Kelly Realty.
Because of this failure to mitigate damages, Kelly Realty argues Ms. Barnes should not have been awarded any damages, or that
her damages should have stopped on January 31, the deadline under the employment contract for Ms. Barnes to obtain a real estate
sales license.

When there is a finding of discrimination, the PHRA mandates that the court order some “affirmative action which may include,
but is not limited to, reinstatement or hiring of employees, granting of back pay, or any other legal or equitable relief as the court
deems appropriate.” 43 P.S.§962(c)(3). “[B]ack pay should always be awarded absent the existence of exceedingly rare special
circumstances.” Woolridge v. Marlene Industries Corp., 875 F.2d 540, 549 (6th Cir. 1989). Hence, where Ms. Barnes is requesting
back pay, Kelly Realty’s argument that she should receive none because of failure to mitigate damages has no merit. While the
mitigation of damages issue must not be ignored, the damages that are awarded under the PHRA must serve “the dual purpose
of discouraging discrimination and of restoring the injured party to his or her pre-injury status.” Hoy v. Angelone, 554 Pa. 134,
146, 720 A.2d 745, 751 (1998), citing Williamsburg Community School District v. Pennsylvania Human Relations Commission, 99
Pa. Cmwlth. 206, 212, 512 A.2d 1339, 1342 (1986).

A back pay award may be calculated from the date employment is terminated until the date judgment is entered on the verdict.
In Gallo v. John Powell Chevrolet, Inc., 779 F. Supp. 804 (M.D. Pa. 1991), the Court determined Ms. Gallo was terminated from her
position as an automobile salesperson due to her gender and pregnancy and awarded her back pay for the three years from termi-
nation until judgment as well as reinstatement to her automobile salesperson position. With Ms. Barnes being terminated in late
November of 2005 and judgment on the verdict being entered in late November of 2010, her potential back pay calculation period
is five years. I reduced the period to six months because Ms. Barnes did not mitigate her damages.

Ms. Barnes was justifiably distraught and upset when she lost her job because she was pregnant, and she cried after receiving
this news. T. 5/28, pp. 56, 57, 84. “Reasonable diligence” does not mean Ms. Barnes had to awake the next day and begin search-
ing for another job as a property manager. Reasonable diligence permits a period of time for her to get over feelings of rejection
and for her to obtain legal advice as to the impropriety of her discharge. Even if Ms. Barnes had somehow been able to get herself
to start applying for property manager jobs immediately after her discharge, the fact that she just was terminated by Kelly Realty
would be held against her by other potential employers making it difficult for her to actually get hired. See testimony of Candace
O’Keefe, T. 5/28, pp. 158-159. These are the factors relative to restoration that I considered in limiting Ms. Barnes’ back pay to a
period of six months because of her failure to mitigate damages. I also considered what amount of damages served the purpose of
discouraging discrimination and believe anything less than six months of back pay would not do so.

As to Kelly Realty’s argument that Ms. Barnes’ back pay should end on January 31 when she failed to obtain her real estate
license by the contractual deadline, Ms. Barnes’ explanation makes sense:

…I was fired from my job, so I did not need a real estate license. So why would I pay to take a test that I
didn’t need? I was fired from the job that I was supposed — that I needed a license for, so I don’t understand why I would
go get my license.

T. 5/28, p. 71. The proper analysis, unlike that proposed by Kelly Realty, is to restore Ms. Barnes “so far as possible…to a position
where [she] would have been were it not for the discrimination.” City of Pittsburgh Commission on Human Relations v. U.S. Steel
Corporation, 562 A.2d 940, 950 (Pa. Cmwlth. 1989) citing Ford Motor Co. v. Equal Employment Opportunity Commission, 458 U.S.
219, 230, 102 S. Ct. 3057, 3064, 73 L. Ed. 2d 721 (1982). The question then becomes, had Ms. Barnes not been discharged due to her
pregnancy, would she have passed the real estate examination? Ms. Barnes completed the course of study to prepare for the exam-
ination that was recommended by Kelly Realty. There was no evidence produced by Kelly Realty that suggested Ms. Barnes would
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fail the examination, and “uncertainties are resolved against the discriminating employer.” Gallo supra. at 812. Hence, as I am
entitled to do, I find, but for the discrimination by Kelly Realty, Ms. Barnes would have passed the examination and received her
real estate license.

Kelly Realty also alleges I made an error in awarding damages because there was insufficient evidence of what Ms. Barnes
“would have or could have earned had she applied for a real estate related job.” Concise Statement, ¶ No. 8j. Ms. Barnes, consis-
tent with the caselaw cited above (City of Pittsburgh Commission on Human Relations v. U.S. Steel, supra.), produced more than
sufficient evidence of what she would have earned but for Kelly Realty’s discrimination. Exhibit 1, the written employment con-
tract offered into evidence by Ms. Barnes, states that her base salary starting December 1, 2005 is $1,500 per month, pus $50 per
lease unit. The written employment contract also specifies that Ms. Barnes maintains an average of at least 100 rental units per
year. Monthly, this comes to approximately eight rental units (one hundred divided by twelve) and additional monthly compensa-
tion of $400 (eight times $50) for a total of $1,900 compensation per month.

Ms. Barnes also offered into evidence a portion of Kelly Realty’s Answers to Interrogatories concerning other employees.
See Exhibit 6 from Nonjury Trial 5/28/2010. One of Kelly Realty’s other employees in the property manager position for one
year is listed with a wage rate of $30,000 per year (or $2,500 per month). Kelly Realty appears to argue that Ms. Barnes needed
to produce evidence of what property managers with other employers earn. However, there is abundant caselaw that authorizes
Ms. Barnes to utilize the pay of a co-worker to prove her lost wages. “Back pay is awardable even if plaintiff ’s lost wages are
not susceptible of an exact dollar calculation….In such cases, the courts have typically projected plaintiff ’s lost earnings by
tracking the career of a similarly situated co-worker who was not subjected to discrimination and adjusting for distinctions
between the situation of the co-worker and that of plaintiff.” Gallo v. John Powell Chevrolet, Inc., supra, p. 812, citing Gunby v.
Pennsylvania Electric Co., 840 F. 2d 1108, 1119-20 (3d Cir. 1988), cert denied, 492 U.S. 905, 109 S. Ct. 3213, 106 L. Ed. 2d 564
(1989) and Ross v. Buckeye Cellulose Corp., 764 F. Supp. 1543, 1547-51 (M.D. Ga. 1991). Therefore, there was sufficient evi-
dence provided by Ms. Barnes for me to determine that she lost wages of $1,875 per month.

III. ADMINISTRATIVE REMEDIES
Kelly Realty also argues that I should have granted its motion for a compulsory nonsuit because Ms. Barnes did not prove

compliance with all PHRC administrative prerequisites. Concise Statement, ¶ No. 8d; T. 5/28, pp. 92-94. During the trial, after
Ms. Barnes concluded the presentation of her case-in-chief, counsel for Kelly Realty made the following argument:

In cases under the Pennsylvania Human Relations Commission, it is incumbent on the Plaintiff to show compliance
with all administrative prerequisites; including but not limited to a timely filing with the Pennsylvania Human
Relations Commission. In this case, the Plaintiff presented no evidence that a timely filing was made with the
Human Relations Commission. And as such, and in accordance with Paragraph 47 of my New Matter, I move for a
compulsory nonsuit.

T. 5/28, p. 92. I then took a moment to review the official court file and found that Kelly Realty’s Answer averred that Ms. Barnes’
PHRC complaint was filed on May 8, 2006 and admitted that she received a “Right to Sue” letter from the PHRC on June 8, 2007.
T. 5/28, pp. 93-94. Since I was then convinced that the filing with the PHRC was timely (within one hundred eighty days after the
discriminatory act, per 43 P.S. §959(h)) and that the PHRC had notified Ms. Barnes she was permitted to sue in the Court of
Common Pleas, I denied Kelly Realty’s motion for a compulsory nonsuit.

Kelly Realty contends that, because of an averment in its New Matter that “Plaintiff has failed to satisfy all of the administra-
tive prerequisites necessary for her to state a claim under the Pennsylvania Human Relations Act,” Ms. Barnes was required to
offer the Right to Sue letter in evidence in her case-in-chief or suffer a compulsory nonsuit. Kelly Realty and its counsel have mis-
stated the effect of their decision to place the failure to exhaust administrative remedies defense under New Matter. All affirma-
tive defenses shall be raised in a responsive pleading under the heading “New Matter”, and the party raising the affirmative
defense has the burden of proving it. See Pa. R.C.P. No. 1030(a); Birdsboro Municipal Authority v. Reading Company and
Wilmington & Northern Railroad, 2000 PA Super 231, 758 A.2d 222 at 225-226; and Cooper v. Franko, 1996 WL 614640 (Pa. Com.
Pl.), 28 Pa. D & C. 4th 44 at 77-78. Therefore, completely contrary to Kelly Realty’s argument, Ms. Barnes did not have to prove
she exhausted the administrative remedies. Instead, Kelly Realty had the burden to prove she did not exhaust them. In any event,
Ms. Barnes did testify at trial that she filed a complaint with the PHRC, she appeared at a fact-finding conference and Candace
O’Keefe and Robert Kelly (the owner of Kelly Realty) also appeared there. T. 5/28, p. 64. Kelly Realty failed to provide even a tiny
bit of evidence on the issue, thus failing to sustain its burden of proof.

Kelly Realty cited cases in its Brief in Support of Motion for Post Trial Relief that it claims are authority for the proposition
that Ms. Barnes was required to prove at trial that she exhausted the administrative remedies. None of the cited cases stand for
that proposition; unlike the case at bar, each cited case involved either an acknowledgment that no complaint was filed with the
PHRC1 or acknowledgment that administrative remedies were exhausted2 and did not involve a dispute at trial over whether
administrative remedies were exhausted. The cited cases primarily stand for the proposition that claims made under the PHRA
must be initiated with the PHRC, which then has exclusive jurisdiction for one year for the purpose of utilizing its expertise to
investigate and conciliate them. 43 P.S. §§959 (c) and 962(c)(1).

By admitting in its Answer that Ms. Barnes received a Right to Sue letter from the PHRC, Kelly Realty acknowledged she had
exhausted this administrative remedy.3 However, Kelly Realty and its counsel argue that these matters that were admitted in the
pleadings could not be considered as evidence by me unless Ms. Barnes formally offered the pleadings into evidence during the
trial. T. 5/28, p. 94; Brief in Support of Motion for Post Trial Relief, Part V. This argument is defeated by the concept of Judicial
Notice, which “is intended to avoid the formal introduction of evidence in limited circumstances where the fact sought to be proved
is so well known that evidence in support thereof is unnecessary, but should not be used to deprive an adverse party of the oppor-
tunity to disprove the fact.” Floors, Inc. v. Altig, 2009 PA Super 2, 963 A.2d 912, 918 (permitting judicial notice of a Stipulation of
Waiver of Liens filed in a different court file than the subject case court file), citing 220 Partnership v. Philadelphia Electric
Company, 437 Pa.Super. 650, 650 A.2d 1094, 1096 (1994).

Kelly Realty certainly had the opportunity to disprove that Ms. Barnes failed to exhaust the PHRC remedy, but it failed to do
so. In fact, from the benefit of testimony I heard during the attorney fees phase of the litigation (See Transcript of Post-Trial
Motions 8/17/2010 (“T. 8/17” hereafter), pp. 49-50), I believe counsel for Kelly Realty was certain Ms. Barnes had satisfied all the
administrative prerequisites necessary under the PHRA when he signed the New Matter averring that she had not.
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IV. PRIMA FACIE CASE/McDONNELL DOUGLAS
Kelly Realty next complains that I made an error because Ms. Barnes failed to prove a prima facie case of sexual discrimina-

tion. Concise Statement, ¶ No. 8f. “The prima facie test for discriminatory discharge requires plaintiff to demonstrate the existence
of four elements: (1) she is a member of a protected class, (2) she was qualified for the position, (3) she was discharged, and (4)
after plaintiff ’s termination, the employer had a continued need for someone to perform the same work.” Solomen v. Redwood
Advisory Company, 183 F. Supp. 2d 748, 752 (E.D. Pa. 2002). In cases of gender discrimination involving pregnancy4, the plaintiff
must also prove the employer knew of the pregnancy. Id. at 753. In Kelly Realty’s Motion for Post Trial Relief, the only one of these
elements mentioned was whether Ms. Barnes was qualified for the position (this issue is addressed above). As a result, any claims
of an error by me with respect to the other components of a prima facie case are waived for appeal purposes. Siculietano v. K&B
Amusements Corp. 2006 PA Super 380, 915 A.2d 130 at 132-133.

Assuming Ms. Barnes met her burden to establish a prima facie case of gender discrimination, Kelly Realty contends Ms.
Barnes offered no evidence to rebut its “legitimate nondiscriminatory reason for not promoting 5 her.” Concise Statement, ¶ Nos.
8g, 8h and 8i. This contention is premised on the “McDonnell Douglas” analysis that is used in PHRA discrimination cases.
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973); General Electric Corp. v. Pennsylvania
Human Relations Commission, 469 Pa. 292, 365 A.2d 649 (1976). Once the plaintiff has established a prima facie case, the
McDonnell Douglas analysis has a presumption of discrimination arising, “and the burden of production shifts to the employer to
articulate a legitimate, nondiscriminatory reason for the challenged employment decision.” Kroptavich, supra., p. 1055. The
employer’s burden is one of production, not persuasion, and involves no credibility determination. If the employer articulates a
legitimate, nondiscriminatory reason, the presumption of discrimination “drops from the case.” Allegheny Housing Rehabilitation
Corp. v. Pennsylvania Human Relations Commission, 516 Pa. 124, 131, 532 A.2d 315, 319 (1987). The final part of the analysis
allows the Plaintiff to show that the legitimate reasons proffered by the employer were really pretexts for discrimination.
Kroptavich, supra. at p. 1055.

In the case at bar, the reasons proferred by Kelly Realty for Ms. Barnes’ discharge were that she was not at the rental apart-
ment office three or four times when she was supposed to be there and one evening the office and apartments were found unlocked
with some lights left on. T. 5/28, pp. 104-105. Ms. Barnes had already testified during her case-in-chief that she only left the apart-
ments when she had permission from Ms. O’Keefe and she followed a procedure of locking the office at the end of the day, and
Kelly Realty stipulated that it never gave Ms. Barnes any written or verbal warnings about any of this alleged behavior it claims
formed the basis for its adverse employment decision. T. 5/28, pp. 44-51.

By arguing that Ms. Barnes did not rebut its legitimate nondiscriminatory reasons, Kelly Realty appears to argue Ms. Barnes
was obligated by the McDonnell Douglas analysis to offer rebuttal testimony. There was no reason for Ms. Barnes to take the stand
as a rebuttal witness and provide the same testimony she provided during her case-in-chief. Once Kelly Realty offered a legitimate
nondiscriminatory reason, whether credible or not, the McDonnell Douglas analysis simply says that the presumption of discrim-
ination drops from the case. Then,

…the entire body of evidence produced by each side stands before the tribunal to be evaluated according to the pre-
ponderance standard: Has the plaintiff proven discrimination by a preponderance of the evidence? Stated otherwise,
once the defendant offers evidence from which the trier of fact could rationally conclude that the decision was not
discriminatorily motivated, the trier of fact must then “decide which party’s explanation of the employer’s motivation
it believes.”

Allegheny Housing, supra, 516 Pa. at 131, 532 A.2d a 319. For reasons that I will elaborate upon below, I did not believe the employer’s
explanation, while I did believe the explanation provided by Ms. Barnes.

In any event, I believe there is direct evidence of gender discrimination against Ms. Barnes, which means the McDonnell
Douglas analysis is inapplicable. Tingley-Kelly v. Trustees of the University of Pennsylvania, 677 F. Supp. 2d 764 at 780 (E.D. Pa.
2010); Brillhart v. Sharp, 208 WL 2857713 (M.D. Pa. 2008). In direct evidence cases, the plaintiff need not show that the employer’s
reasons are a pretext.

V. EVIDENCE OF DISCRIMINATION
Kelly Realty next argues that when Ms. Barnes was discharged the word “pregnant” was not mentioned and her pregnancy was

not discussed. Concise Statement, ¶ No. 8i. Ms. Barnes testified on direct examination that she was told in late November by a doc-
tor that she was pregnant. On a Saturday that was two or three days later, she told Ms. O’Keefe of her pregnancy. T. 5/28, p. 54.
Two days later, Ms. O’Keefe asked Ms. Barnes to meet. When asked what happened at that meeting with Ms. O’Keefe, Ms. Barnes
answered:

…She said that Robert Kelly was no longer able to employ me because it didn’t make sense for him to keep—to, hire
someone else to be employed for the short time that I would be gone because of my expected due date was in July, and
that was their busiest season.

T. 5/28, p. 56. Thus, while “pregnancy” was not uttered, “due date” was, and there can be no doubt that Ms. O’Keefe used the term
“due date” to mean the date the child Ms. Barnes was pregnant with was due to be born. This date when Ms. Barnes was expected
to deliver her baby was not convenient to her employer. Clearly, Ms. Barnes was terminated because she was pregnant, regardless
of whether that precise word was mentioned while her employer informed her of her discharge.

Kelly Realty attempted to persuade me that the adverse action it took against Ms. Barnes was due to poor on-the-job perform-
ance. Kelly Realty first had owner Robert Kelly testify that he told Ms. O’Keefe he did not think Ms. Barnes was “going to work
out” (T. 5/28, pp. 106, 129 and 130) because he observed her not at the rental apartments when she was supposed to be there. Then,
Kelly Realty had Ms. O’Keefe testify that she conveyed Mr. Kelly’s observations to Ms. Barnes, and that she informed Ms. Barnes
she could not be a property manager but could continue as a part time employee at the rental apartments. According to Ms.
O’Keefe, Ms. Barnes then chose to quit working in any capacity for Kelly Realty. T. 5/28, pp. 139-141.

Ms. Barnes testified Ms. O’Keefe never told her Mr. Kelly said she was absent from the rental apartments or made any other
allegation of poor job performance T. 5/28, pp. 49-51.

I closely watched and listened as each of these witnesses testified, and I made a credibility determination. I believe Ms. Barnes’
description of how her termination occurred; I do not believe that of Kelly Realty. It appears that after Kelly Realty realized it made
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a mistake by discharging Ms. Barnes because of her inconvenient due date, it invented a version that would absolve it of liability for
gender based discrimination. I cannot believe that an experienced business owner and real estate broker would make an adverse
employment decision without the employee even receiving an advanced verbal warning or notice. It also is interesting that Ms.
O’Keefe did not tell the story about lights being left on and doors being left unlocked that Mr. Kelly told. Ms. Barnes struck me as
a reliable and dependable person who had a great employment opportunity fall into her lap; I cannot believe she would have done
anything on the job other than what she was supposed to do.

Kelly Realty also argues Ms. Barnes never asked for maternity leave. Concise Statement, ¶ No. 8i. Clearly, however, Ms. O’Keefe
justifiably assumed Ms. Barnes would be unavailable to work for a “short time” that was Kelly Realty’s busiest time. Ms. Barnes
has never disputed that she would need time off from work in connection with giving birth. It is hard to understand what Kelly
Realty believes would have been accomplished if Ms. Barnes asked for maternity leave when Ms. O’Keefe just informed her such
a leave was too inconvenient for Kelly Realty to continue to employ her. There is no caselaw I know of that imposes a duty on an
employee who has just been discharged to engage the employer in a discussion or debate instead of accepting the employer’s deci-
sion at face value, whether right or wrong. I am reluctant to impose such a duty as emotions often will be charged and an escala-
tion of the conflict would be more likely.

Kelly Realty also argues Ms. Barnes “did not introduce any evidence of discrimination.” Concise Statement, ¶ No. 8i. As
explained above, I believe Ms. Barnes told the truth about why she was told she was terminated from employment with Kelly
Realty. While described by many courts as a rarity (See, e.g., Geraci v. Moody-Tottrup, International, Inc., 82 F. 3d 578 at 581 (3rd
Circ. 1996)), there actually is direct evidence that Ms. Barnes’ discharge was motivated solely by discrimination. Discrimination
on the basis of pregnancy or childbirth is the same as discrimination based on gender. Solomen, supra at 751-752. Since Ms. Barnes
was discharged because her due date was during her employer’s busiest season, not only is there “evidence of discrimination,” but
the rare situation where it is direct evidence of discrimination.

VI. ATTORNEY FEES
Kelly Realty contends that I made a variety of different errors in ordering it to pay $21,834 of Ms. Barnes’ attorney fees

and costs.
First, Kelly Realty argues that I awarded attorney fees for time spent in trial preparation by attorneys “who did not participate

in the trial.” Concise Statement, ¶ No. 8k. However, there is no factual basis for this argument. My October 22, 2010 Order of Court
contained copies of the itemized attorney invoices with items highlighted that I had excluded. I, in fact, excluded all trial prepara-
tion time spent by any attorney except trial counsel, Tara Fertelmes, Esquire.

Next, Kelly Realty argues attorney fees should not have been awarded because Ms. Barnes did not prove she exhausted the
PHRA administrative remedies, did not plead damages, did not prove damages and did not prove a prima facie case of discrimi-
nation. Concise Statement, ¶ No. 8l. I interpret this as an argument that, for the same theories Ms. Barnes should not have been
awarded damages, she also should not have been awarded attorney fees. Above I explain why each theory has no merit relative to
the damages award. These same explanations are equally applicable in demonstrating these theories also have no merit relative to
the attorney fees award.

Kelly Realty next contends I awarded attorney fees for time spent by Ms. Barnes’ attorneys to prepare a Wrongful
Discharge Count to the Complaint (Count II) and to prepare for a jury trial, when the Wrongful Discharge Count and the jury
trial demand were withdrawn by Ms. Barnes before trial. Concise Statement, ¶ No. 8m. Charles Steele, Esquire, another of Ms.
Barnes’ attorneys, provided persuasive and credible testimony on this subject. His testimony essentially was that no addition-
al time was spent either preparing Count II or preparing for a jury trial. T. 8/17, pp. 55-60, 74-75 and 87-88. Although there
was time expended researching these topics, even Kelly Realty’s expert concluded the research should have been done.
Transcript, Fee Petition Hearing 9/1/2010 (“T. 9/1” hereafter), pp. 142-143. The expert opined that the research should have
been done sooner, but that means the time spent doing research should still be included in the award. There is no evidence
that Ms. Barnes’ counsel spent time preparing to proceed under the type of claims in which she must bear her own attorney
fees. Cf. Neal v. Bavarian Motors, Inc., 2005 PA Super 305, 882 A.2d 1022 at 1031-1032 (where plaintiff opted not to withdraw
any of five counts not brought under the Unfair Trade Practices and Consumer Protection Law and jury awarded damages
under each of six counts, the trial court erroneously awarded plaintiff the full amount of her attorney fees claimed). Therefore,
there was no error.

Kelly Realty next contends the attorney fees award includes “time spent by secretarial staff in the preparation of enclosure let-
ters, the preparation of pleadings for filings, the ordering of transcripts and their own secretarial work.” Concise Statement, ¶ No.
8n. This argument was not made during the hearings on the attorney fees petition held on three separate occasions, therefore it is
waived. Pa. R.C.P. No. 227.1(b)(1); Diamond Reo Truck Company v. Mid-Pacific Industries, Inc., 2002 PA Super 272, 806 A.2d 423
at 429. In addition, each employee named in the attorney fee invoices was identified during the hearings as either an attorney, a
paralegal or a law clerk. Accordingly, there was no evidence the attorney fees award included time spent by secretarial staff. If
Kelly Realty is complaining about paralegal or law clerk billings being included for work that either a lawyer, a paralegal or a law
clerk is competent to perform, the paralegal’s or law clerk’s lower hourly rate actually benefited Kelly Realty.

Kelly Realty next argues I made an error “[i]n awarding Plaintiff attorney’s fees for research, preparation and a presentation
of motions that Plaintiff lost.” Concise Statement, ¶ No. 8o. Kelly Realty cites no authority for a blanket rule prohibiting compen-
sation to attorneys in discrimination cases for motions they lose, and I am unaware of any attorneys in private practice with a
policy prohibiting the billing of clients for services related to motions they lose. Attorneys representing plaintiffs in discrimina-
tion cases should, like all attorneys, represent their clients zealously. If attorney fee awards are reduced by time spent on motions
that are lost, plaintiff ’s attorneys may become reluctant to make meritorious motions out of concern they might lose and not be
compensated. The test is not whether Ms. Barnes won or lost a motion, which sometimes is not easy to determine. The test is
“whether the hours set out were reasonably expended for each of the particular purposes described….” Public Interest Research
Group of N.J., Inc. v. Windall 51 F. 3d 1179, 1188 (3rd. Cir. 1995). With respect to the motions identified below, this is the test that
I utilized.

Kelly Realty identifies the Motion to Excuse Appearance of Plaintiff April Barnes as a motion Ms. Barnes lost but attorney fees
were awarded. Concise Statement, ¶ No. 8s. Kelly Realty served Ms. Barnes with a Notice to Attend the second attorney fee peti-
tion hearing and bring with her the attorney fee agreement. The time spent on the Motion to Excuse Ms. Barnes from attending
the hearing was reasonable. A previous order stated that the purpose of the hearing “shall be testimony from an expert witness for
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the Defendant and an expert witness for the Plaintiff….” Order of Court dated August 18, 2010, ¶ No. 2. Therefore, having Ms.
Barnes testify clearly was not envisioned. Also, the fee agreement has limited relevance, as Pennsylvania uses the lodestar
approach (number of hours reasonably expended multiplied by a reasonable hourly rate) to determine counsel fees in fee-shifting
cases, with any contingency percentage in the fee agreement not functioning as a ceiling. Krebs v. United Refining Company of
Pennsylvania, 2006 PA Super 31, 893 A.2d 776 at 790. In addition, Ms. Barnes offered to produce the attorney fee agreement via
an affidavit rather than an appearance. I believe it would have easily been within my discretion to grant the motion, but I denied
it in an effort to ensure that Kelly Realty could not complain about an inability to cross examine Ms. Barnes. In hindsight, Ms.
Barnes’ testimony at the hearing was unnecessary as she remembered very little about the fee agreement. What she did remem-
ber, that her attorneys would only be paid via court award, is consistent with the written fee agreement. T. 9/1, pp. 9 and 15; Exhibit
A1, ¶ No. 3, “Fee Shifting Cases,” Fee Petition Hearing, 9/1/2010.

Kelly Realty also identifies the Motion to Exclude Expert Report and Testimony of Harry Ruprecht, Esquire as a motion Ms.
Barnes lost but attorney fees were awarded. Concise Statement, ¶ No. 8s. However, there is no factual basis for this argument as
I excluded the time spent on this Motion from the attorney fees award. See highlighted invoices attached to October 22, 2010
Order of Court. In any event, Ms. Barnes did not lose the Motion. I denied it without prejudice to Ms. Barnes raising the Report’s
inadequacies at the hearing. I deducted the attorney fees only because there were portions of the Report that were relevant and
properly supported, which meant the Report and Testimony could not be completely excluded.

Kelly Realty next argues that I abused my discretion by “awarding in excess of $21,000 of attorney’s fees for a non-jury trial
that took, with arguments, less than three hours.” Concise Statement, ¶ No. 8p. This argument is an attempt to shift responsibil-
ity for the amount of the attorney fees award away from where it belongs, which is on Kelly Realty and its counsel, John
Linkosky, Esquire. The litigation has been ongoing for nearly five years. It began with the PHRC and included a PHRC fact-
finding conference. The litigation then shifted to this Court of Common Pleas, and Ms. Barnes responded to discovery from
Kelly Realty, but Kelly Realty did not respond to Ms. Barnes’ discovery until after her counsel wrote attorney Linkosky three
letters and attached a Motion to Compel to the third letter. See Exhibit 3-1, Fee Petition Hearing, 9/1/2010. The trial was the
only portion of the litigation kept brief. Kelly Realty’s Motion for Post Trial Relief relating to the $11,250 verdict contained
twenty two paragraphs, and responses had to be supplied to each by Ms. Barnes’ attorneys. While Ms. Barnes’ attorneys pre-
ferred no hearing on the attorney fees petition (T. 8/17, p. 17), attorney Linkosky insisted on hearings (T. 8/17, pp. 14-15 and T.
9/1, p. 152) that included lengthy cross examination of attorney Steele, compelled testimony from Ms. Barnes, testimony from
Kelly Realty’s expert, and, in response, testimony from Ms. Barnes’ expert. In fact, I had to deny attorney Linkosky’s request
to have a fourth day of hearings to cross examine Mr. Steele on his final bill. Transcript of Hearing on Petition for Attorneys
Fees, 9/24/2010, pp. 32-34.

Pursuant to Public Interest Research Group of N.J., Inc., supra., my job is to review the time charged by Ms. Barnes’ attor-
neys, “decide whether the hours set out were reasonably expended for each of the particular purposes described and then exclude
those that are excessive, redundant, or otherwise unnecessary.” The total attorney fees and costs requested by Ms. Barnes’ attor-
neys came to $31,012.65. Hence, I excluded nearly $10,000 from the amount requested in setting the award at $21,834. I also did
not utilize any multiplier to adjust the attorney fees, although this may have been appropriate. Cf. Signora v. Liberty Travel, Inc.,
2005 PA Super 366, 886 A.2d 284 at 292-293 (multiplier of 1.5 approved based upon contingencies, quality of work and
endurance).

The main reason the award amounted to $21,834 was the “shotgun” litigation strategy utilized by attorney Linkosky during the
six months of proceedings before me. This “shotgun” litigation strategy meant attorney Linkosky raised every defense imaginable
(similar to how a shotgun blast strikes a far wider area than a bullet) during the trial, the attorney fees petition hearings and the
post-trial motions. Ms. Barnes’ attorneys “reasonably expended” the amount of time that was needed to respond, which would have
been much less had attorney Linkosky adopted a different strategy (e.g., “pick your battles”).

Kelly Realty next argues I made an error by “awarding attorney’s fees for 40 hours of attorney preparation time for a non-jury
trial which took less than three hours, with arguments.” Concise Statement, ¶ No. 8q. There is no factual basis for this argument.
It appears this argument, as has been the case with other attorney fees arguments, is made without reference to the October 22,
2010 Order of Court. In that Order, I excluded fourteen hours of attorney preparation time. Therefore, I awarded attorney fees for
twenty-six hours of trial preparation. Tara Fertelmes, Esquire, not out of law school for a full year, needed more time to prepare
than would an attorney with experience litigating discrimination cases, such as Charles Steele, Esquire. However, the award would
probably have been similar if the work were performed in less time by attorney Steele, as attorney Fertelmes was awarded $140
per hour while attorney Steele was awarded $250 per hour.

Kelly Realty next argues I made an error by awarding attorney fees for work caused by Ms. Barnes’ attorneys improperly
pleading damages, failing to prove compliance with administrative prerequisites and failing to mitigate damages. Concise
Statement, ¶ Nos. 8r and 8s. The work Ms. Barnes’ attorneys did on the pleading of damages issue was caused by Kelly Realty.
Had Kelly Realty properly raised this issue by filing preliminary objections (See pages 3-4 above), it would have been resolved
with minimal work by the filing of an amended complaint. Instead, Ms. Barnes’ attorneys had to do research to defend a motion
in limine that requested dismissal of the case and then place the arguments in a formal written brief in response to the issue being
raised again in Kelly Realty’s Motion for Post Trial Relief. 

The argument that Ms. Barnes’ attorneys were the cause of the work they performed on the exhaustion of administrative reme-
dies issue is absolutely preposterous. This is an issue raised in Kelly Realty’s New Matter in bad faith. Kelly Realty admitted the
PHRC complaint was filed on May 8, 2006. Charles Steele, Esquire credibly testified that attorney Linkosky was at the PHRC
fact-finding conference and informed Mr. Steele “under no circumstances would [Kelly Realty] ever pay a dime and if [Ms.
Barnes] ever brought a case to court [Kelly Realty] would win and [Ms. Barnes] would get nothing.” T. 8/17, pp. 49-50. Kelly
Realty also admitted the Right to Sue letter was issued on June 8, 2007. Hence, attorney Linkosky knew when he signed the New
Matter, averring Ms. Barnes failed to exhaust PHRA administrative remedies, that this averment was untrue. He also knew this
when he argued otherwise during the trial and in the Motion for Post Trial Relief. Therefore, the reason work was done by Ms.
Barnes’ attorneys on this issue was that Kelly Realty raised it in bad faith.

The argument that Ms. Barnes’ attorneys caused her to fail to mitigate damages is incomprehensible. Ms. Barnes may have
failed to mitigate her damages, but there was no evidence her attorneys caused this. This was a fact that they were unable to
change. Perhaps if Ms. Barnes were the type of person to immediately run to an attorney after being fired, and the attorney were
the type to give her advise to get a real estate license whether or not she needed or wanted one, the facts could have been differ-
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ent. But that did not happen, and there is no evidence Ms. Barnes’ attorneys were the cause of her not getting the license. Ms.
Barnes did not get the license because getting the license after being fired from the job that required the license made no sense to
Ms. Barnes (see p. 9 above).

Kelly Realty next argues it is unreasonable to award attorney’s fees caused by Plaintiff ’s counsel’s refusal to produce Plaintiff
in response to a notice to appear and their failure to produce their fee agreement with the Plaintiff. Concise Statement, ¶ No. 8s.
This argument is factually inaccurate as Ms. Barnes complied with the Notice to appear and the fee agreement was produced.
Above I addressed why the time was reasonably expended on the Motion to Excuse Ms. Barnes.

Kelly Realty also argues the award is unreasonable for including attorney fees caused by Ms. Barnes’ attorneys “refusal to
accept Defense Counsel’s stipulations as to their hourly rates.” Concise Statement, ¶ No. 8s. Ms. Barnes’ attorneys prepared an affi-
davit signed by their expert witness concerning the reasonableness of their hourly rates. However, it was attorney Linkosky who
objected to the affidavit on hearsay grounds. Attorney Linkosky offered to stipulate to portions of the affidavit, but would not agree
to admission of the entire document. When attorney Steele asked attorney Linkosky to specify what he objected to in the affidavit,
Mr. Linkosy did not do so, saying that he would prefer the expert come to the hearing and testify. T. 9/1, pp. 152-159. Ms. Barnes’
attorneys were not responsible for the time expended on the appearance of their expert as they offered an affidavit in lieu of his
appearance. It was Mr. Linkosky’s refusal to permit this affidavit to be admitted into evidence that caused time to be expended
relative to the expert’s appearance in court.

Kelly Realty next argues I made an error in awarding counsel fees for time expended by Ms. Barnes’ attorneys in relation
to their fee petition. Concise Statement, ¶ No. 8t. Even though Ms. Barnes’ attorneys succeeded in obtaining a successful ver-
dict for their client, Kelly Realty argues they should not be compensated for work that must be done when the opposition dis-
putes their fees. Such a rule would invite lengthy disputes by fee petition opponents which would force attorneys for prevailing
parties to spend so much uncompensated time defending their fee petition that the case could turn into a financial loss for them.
In any event, the Superior Court recently ruled that the prevailing party in a Wage Payment and Collection Law case is entitled
to the attorneys fees generated in litigating the fee-dispute. Ambrose v. Citizens National Bank of Evans City, 2010 PA Super
172, 5 A.3d 413 at 424. There is no reason the result should be any different for attorney fees generated in litigating a fee-dis-
pute under the PHRA.

Kelly Realty also argues the amount awarded to Ms. Barnes’ attorneys for the time expended litigating their fee petition bears
“no reasonable relationship to the underlying case or to the verdict.” Concise Statement, ¶ No. 8t. With this argument, Kelly Realty
again attempts to shift responsibility from where it belongs, which is on Kelly Realty. Ms. Barnes’ attorneys were hoping to sub-
mit their fee petition without a hearing, but it was attorney Linkosky who insisted on hearing after hearing until I denied his last
request for a hearing. Ms. Barnes’ attorneys time expended litigating their fee petition was reasonable to respond to Mr. Linkosky’s
opposition, and Pennsylvania law permits attorney fee awards with no relationship or proportionality to the underlying verdict.
Logan v. Marks, 704 A.2d 671 at 674 (Pa. Super. 1997); Krebs v. United Refining Company of Pennsylvania, 2006 PA Super 31, 893
A.2d 776 at 789.

Kelly Realty next contends it was an error to award attorney fees when Ms. Barnes “unequivocally testified that she did not
owe any attorney fees.” Concise Statement, ¶ No. 8u. It is correct that Ms. Barnes does not owe her attorneys any fees for repre-
senting her because her attorneys agreed to be paid exclusively by court-awarded counsel fees provided by the PHRA. See
Exhibit A1, ¶ No. 3, “Fee Shifting Cases,” Fee Petition Hearing, 9/1/2010. Kelly Realty’s argument that this means it was an error
to award fees to the attorneys who represented Ms. Barnes flies in the face of numerous Pennsylvania appellate decisions. One
of the purposes of fee-shifting legislative provisions (such as the one in the PHRA) is to allow individuals who are unable to afford
to hire an attorney to seek vindication of important rights. Krebs, supra, 893 A.2d at 788; Krassnoski v. Rosey, 454 Pa. Super. 78,
684 A.2d 635 at 638. Another purpose of fee-shifting legislative provisions is to deter violations of protected rights by imposing
additional financial burdens on violators. Id. The agreement that Ms. Barnes’ attorneys made with her is precisely the type envi-
sioned by fee-shifting legislative provisions as it allows her to hire attorneys at no cost and imposes their fees upon those who it
is determined have violated her rights. “Quite simply, the form of fee arrangement between the prevailing party and counsel will
generally have little or nothing to do with whether the purposes of the statute are served in the decision to award fees and costs.”
Krebs, supra. p. 792.

Kelly Realty’s last argument is that I made an error by “awarding attorney’s fees to Tara Fertelemes, Esquire for 5.5 hours on
May 27, 2010 for preparation of trial binders with exhibits when no trial binders for the exhibits were used at trial and for copy-
ing case law for trial as that is clearly secretarial work.” Concise Statement, ¶ No. 8v. This argument was not made during any of
the hearings on the attorney fees petition, therefore it is waived. Pa. R.C.P. No. 227.1 (b)(1); Diamond Reo Truck Company, supra.
In any event, not only were the binders utilized frequently at trial by attorney Fertelmes, but also on occasion by attorney Linkosky.
See Plaintiff ’s Response to Defendant’s Supplemental Motion for Post-Trial Relief, ¶ No. 18.

BY THE COURT:
/s/Hertzberg, J.

1 The cases cited that fall into that category are Clay v. Advanced Computer Applications, Inc., 522 Pa. 86, 559 A.2d 917 (1989);
Carlson v. Community Ambulance Services, 824 A.2d 1228 (Pa.Super. 2003); and, Marriott Corp. v. Alexander, 799 A.2d 205
(Pa.Cmwlth. 2002).
2 The case cited that falls into that category is Griffiths v. Cigna Corp., 857 F.Supp. 399 (E.D. Pa 1994).
3 In its Pretrial Statement, Kelly Realty also acknowledged that Ms. Barnes filed a discrimination claim with the PHRC and filed
this litigation after receiving a right to sue letter.
4 Although Kelly Realty could not be sued under the federal Pregnancy Discrimination Act because Kelly Realty had less than
fifteen employees (See Exhibit 6 from Nonjury Trial 5/28/2010 and 42 U.S.C. §2000e(b)), a PHRA claim is analyzed in an identical
manner. Solomen, supra. at 751.
5 Part of Kelly Realty’s side of the story, as more fully detailed below, is that Ms. Barnes was not discharged but was instead offered
a part-time position. Hence, Kelly Realty refers to Ms. Barnes not being promoted. Since I do not believe Kelly Realty’s version, I
refer to it as a discharge, termination or the like.
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Sean W. McFeely v.
Thomas and Sandra Usher Camp

Contract—Indemnification—Defamation

No. GD 09-23069. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—October 17, 2011.

OPINION
INTRODUCTION

Defendant (hereinafter, “the Camp”) appeals from a total of four Orders entered in this matter. Two are dated July 15, 2011,
one of which sustained Plaintiff ’s “Objections to Opinion Testimony and Legal Argument Set Forth in the Affidavit of Roy J. Roscoe
in Opposition to the Plaintiff ’s Application of Fee Award and Supplement Thereto,” which we regarded as being in the nature of a
motion to strike; the other order of July 15, 2011 entered judgment in the amount of $103,153.52. That entry of judgment was based
on the grant of partial summary judgment in the third Order appealed from, which was dated February 11, 2011. The February
Order also denied the Camp’s Motion for Judgment on the Pleadings, and this aspect of the Order has also been appealed. The
fourth Order appealed from is dated May 24, 2011 and is a discretionary order permitting Plaintiff (hereinafter, “McFeely”) to
respond to an third affidavit filed unexpectedly by the Camp.

FACTUAL BACKGROUND
Ancillary to his Motion for Partial Summary Judgment filed on December 30, 2010, McFeely filed a “Statement of Material

Facts as to Which There Is No Dispute In Support of Plaintiff ’s Motion for Partial Summary Judgment,” which cites to the Camp’s
pleadings for most of the undisputed facts and to correspondence from or on behalf of the Camp for virtually all other undisputed
or undisputable facts. The Camp filed a Response to Plaintiff ’s Motion for Partial Summary Judgment on February 7, 2011, in
which it contests the conclusions of law mandated by the undisputed facts set forth by McFeely, but does not actually dispute any
material fact listed by McFeely. That list, the above-referenced “Statement of Material Facts as to Which There is No Dispute,”
is hereby incorporated by reference and will be hereinafter referred to as “Statement of Undisputed Material Facts.”

Those facts may be summarized as follows. McFeely is a former employee and officer of the Camp. After he was fired and
removed from his office, he was brought into a construction arbitration proceeding between the Camp and a Contractor that had
done work for the Camp. The Contractor had filed the arbitration claim against the Camp after it had been barred from the job and
denied payment by the Camp. At first McFeely was only a witness in the arbitration case; however, several months after the
Contractor filed its arbitration claim, the Camp brought a separate arbitration claim against McFeely for alleged violations of a
contract with the Camp. The arbitrator granted the Camp’s motion to consolidate both claims, apparently because the Camp’s arbi-
tration claim against McFeely asserted that he had breached either an alleged severance agreement or his original employment
contract by allegedly conspiring with the Contractor to defraud the Camp. (The Camp previously had fired McFeely based on
issues related to the performance of the construction contract.) 

Shortly after the Camp brought its separate arbitration claim against McFeely, two officers of the Camp, Roy J. Roscoe, Esq.
(“Roscoe”) and Thomas J. Usher (“Usher”), as individuals, sued McFeely in this Court of Common Pleas, at docket number GD
09-4900. This underlying action ultimately led to the filing of the instant action for indemnification. The underlying action had been
preceded by a letter demand dated February 9, 2009, and sent to McFeely, and was commenced on March 12, 2009 by filing a Writ
rather than a Complaint. On September 15, 2009, McFeely ruled Roscoe and Usher to file a Complaint. Only Roscoe did so, on
October 19, 2009. Roscoe then filed an Amended Complaint on November 25, 2009, as of right after Mr. McFeely filed preliminary
objections to the original Complaint. The Amended Complaint sought damages for one count of Libel and Slander and one count of
Breach of Contract, the alleged contract being an alleged severance agreement proposed by the Camp but not signed by McFeely.
The alleged breach was the disparagement of Roscoe. Usher, wisely, declined to proceed further personally in that action, and a
judgment of non pros was eventually entered against him in the underlying action by the Honorable R. Stanton Wettick, Jr., also of
this Court.

Neither the arbitration claim filed against McFeely nor the underlying action was fully litigated. Both matters were eventually
settled, favorably to McFeely, on January 25, 2010. The instant indemnification action (for fees incurred in the underlying libel and
breach of contract action initiated by Usher and Roscoe as well as for fees in the instant action) was excepted from the settlement.
The instant action, which had been filed prior to the settlement, remained active in order to resolve that last remaining dispute
between the parties. The fees incurred by McFeely in connection with the two arbitration claims are not part of McFeely’s instant
indemnification action. He seeks only his fees for defending himself in the underlying action and for prosecuting the instant action.

ISSUES RAISED ON APPEAL
In response to our Order pursuant to Pa. R.A.P. 1925(b), dated August 18, 2011, the Camp has filed a short but very general and

largely uninformative Statement of Matters Complained of on Appeal. With regard to the Camp’s liability, established by the for-
merly interlocutory and now final Order dated February 11, 2011, the Camp complains generally of “[t]he legal and factual basis
for: a) granting plaintiff ’s motion for partial summary judgment [as to the Camp’s liability to McFeely]; and b) denying defendant’s
motion for judgment on the pleadings.” As to the two Orders of July 15, 2011, the Camp also complains generally of “[t]he legal
and factual basis for awarding nearly all of McFeely’s requested legal fees and expenses of $103,153.52 as fair and reasonable” and
of “[t]he legal and factual basis for striking [Section III, only, of] Defendant’s first affidavit entitled ‘Affidavit of Roy J. Roscoe in
Support of Defendant’s Opposition to the Amount of Plaintiff ’s Claim of $90,905.20 for Attorney’s Fees and Costs of Litigation’”
(“the First Roscoe Affidavit”). Pa. R.A.P. 1925(b) requires that the matters complained of be stated clearly and concisely. Here,
there is no clarity at all regarding what legal or factual matters the Camp has in mind, even though we also had filed a detailed
Memorandum with the July 15 Order explaining why the amount of counsel fees claimed was indeed fair and reasonable in the
circumstances.

We believe the general statements complaining of “the legal and factual” bases for our rulings do not satisfy the requirements
of Pa. R.A.P. 1925(b). In any case, we cannot address those general statements without knowing (1) what “legal basis” the Camp
feels was erroneous as to each Order and (2) what “factual basis” the Camp feels was either not material to each Order or was not
undisputed. We suggest that these generally asserted matters have been waived on appeal.

The Camp’s Statement of Matters raises only two matters clearly, as required by Rule 1925(b),
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(1) that we “failed to find” that Mr. Roscoe’s personal lawsuit against McFeely was based on an e-mail that had no
connection with McFeely’s employment with the Camp and that was sent “for personal retaliatory reasons” after the
Camp fired him, and 

(2) that we made a “finding” that the e-mail was sent “in the performance of employment responsibilities.”

We note that we made no “findings” as such, since the liability aspect was decided on undisputed material facts. We did, however,
conclude, based on the undisputed material facts, that the alleged motive of McFeely in sending the supposedly defamatory email
that was one of the subjects of the underlying action was irrelevant in this indemnification action, since it was undisputable that
McFeely prevailed in the underlying action. We also concluded, based on undisputed material facts, that the right to indemnifica-
tion arose even though the e-mail had not been sent “in the performance of employment responsibilities.”

As we understand the more specific part of its Statement of Matters related to our grant of partial summary judgment on the
issue of liability, the Camp complains on appeal that McFeely is not entitled to indemnification for his costs in defending himself
in Roscoe’s personal libel and breach of contract action against him, because he was no longer an employee of the Camp at the
time the underlying action was filed and because Roscoe’s claims against him in the underlying lawsuit were not based on any-
thing covered by the indemnification agreement between the Camp and McFeely.

We believe the issues properly before the Court on appeal are as follows:

1. Whether (a) the Court’s grant of partial summary judgment on the issue of liability was based on undisputed material
facts, and (b) whether the indemnification agreement applied only to events occurring during the time that McFeely was
actually an employee of the Camp.

2. Whether Section III of the First Roscoe Affidavit was properly stricken because it did not relate to the issue it was
supposed to address, the reasonable amount of counsel fees incurred by McFeely.

3. Whether the scheduling order of May 24, 2011 is appealable at all, and if so, whether it was an abuse of discretion to
issue it.

All other issues appear to have been waived, including the issue of McFeely’s right to indemnification for fees and expenses
incurred in the instant case, the reasonableness of the amount of counsel fees awarded, and whether this award somehow jeopard-
izes the Camp’s tax exempt status.

Although we will discuss herein those issues we believe to have been waived on appeal, we must point out that our discussion
does not represent all we might have had to say about them if a “clear” statement of each issue had been filed. We are basing our
limited comments on what we guess the Camp might have had in mind, if, indeed, it intends those issues to be included in the broad
phrase “legal and factual basis.” Since the general statement by the Camp is so vague, we cannot be sure our comments will cover
whatever the Camp may later wish to argue to the appellate courts. The waived issue involving jeopardizing the Camp’s tax-exempt
status is briefly discussed in connection with issue #1. The other waived issues are discussed as #4 (the reasonableness of the
amount awarded) and #5 (McFeely’s right to fees incurred in presenting the instant action).

DISCUSSION
1. The indemnification agreement between McFeely and the Camp was not limited to lawsuits that were filed during the period
when McFeely was an actual employee of the Camp. The undisputed material facts require the Camp to indemnify McFeely for
the fees and expenses of counsel in both the underlying action and the instant litigation.

The indemnification agreement at issue is found at Section 4.2 of the Corporate Bylaws. See Undisputed Material Fact No. 76.
The pertinent language raised by the Camp’s appeal is as follows, with the most critical language in italics:

Section 4.2. Indemnification

(a) Right to Indemnification.

(1) As used herein, the word “Action” shall mean any action, suit or proceeding, administrative, investigative or
other, (i) to which such person is a party (other than an action by the Corporation) or (ii) in connection with which such
person is not a party but is a witness, subject to investigation or otherwise involved, in either case by reason of such
person being or having been a director or officer of the Corporation.

(2) Unless in a particular case indemnification would jeopardize the Corporation’s tax exempt status under Section
501(a) of the Code or result in the Corporation’s failure to be described in Section 501(c)(3) of the Code, and except as
prohibited by law, each Director and officer of the Corporation shall be entitled as of right to be indemnified by the
Corporation against expenses and any liability paid or incurred by such person (i) in defense of any Action to which such
person is a party or (ii) in connection with any other Action.

. . .

(4) As used in this Section, “indemnitee” shall include each Director and each officer of the Corporation and each
other person designated by the Board as entitled to the benefits of this Section; “liability” shall include amounts of judg-
ments, excise taxes, fines, penalties and amounts paid in settlement; and “expenses” shall include fees and expenses of
counsel incurred by the indemnitee only (i) if the Corporation has not at its expense assumed the defense of the Action
on behalf of the indemnitee with reputable and experienced counsel selected by the Corporation, or (ii) if it shall have
been determined pursuant to Section (c) hereof that the indemnitee was entitled to indemnification for expenses in
respect of an action brought under that Section.

Section 4.2(c) of the Camp’s Bylaws provides that there are only two defenses available to the Camp in the instant action:

(c) Right of Indemnitee to Initiate Action; Defenses.

(1) If a written claim under paragraph (a) or paragraph (b) of this Section is not paid in full by the Corporation within
thirty days after such claim has been received by the Corporation, the indemnitee may at any time thereafter initiate an
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action to recover the unpaid amount of the claim and, if successful in whole or in part, the indemnitee shall also be enti-
tled to be paid the expense of prosecuting such action.

(2) The only defenses to an action to recover a claim for indemnification otherwise properly asserted under para-
graph (a) shall be (i) that the indemnitee’s conduct was such that under applicable law the Corporation is prohibited from
indemnifying the indemnitee for the amount claimed, or (ii) that indemnification would jeopardize the Corporation’s tax
exempt status under Section 501(a) of the Code or result in the Corporation’s failure to be described in Section 501(c)(3)
of the Code, but the burden of proving any such defense shall be on the Corporation.

These provision of the Camp’s Bylaws are consistent with applicable Pennsylvania law, 15 Pa. C.S. §5741 and §5743, which
provide as follows:

§5741. Third-party actions

Unless otherwise restricted in its bylaws, a nonprofit corporation shall have power to indemnify any person who was or
is a party or is threatened to be made a party to any threatened, pending or completed action or proceeding, whether civil,
criminal, administrative or investigative (other than an action by or in the right of the corporation), by reason of the fact
that he is or was a representative of the corporation, or is or was serving at the request of the corporation as a represen-
tative or another domestic or foreign corporation for profit or not-for-profit, partnership, joint venture, trust or other
enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and
reasonable incurred by him in connection with the action or proceeding if he acted in good faith and in a manner he rea-
sonably believed to be in, or not opposed to, the best interests of the corporation and, with respect to any criminal pro-
ceeding, had no reasonable cause to believe his conduct was unlawful. The termination of any action or proceeding by
judgment, order, settlement or conviction or upon a plea of nolo contendere or its equivalent shall not of itself create a
presumption that the person did not act in good faith and in a manner that he reasonable believed to be in, or not opposed
to, the best interests of the corporation and, with respect to any criminal proceeding, had reasonable cause to believe that
his conduct was unlawful.

§5743. Mandatory indemnification

(a) General rule.—To the extent that a representative of a nonprofit corporation has been successful on the merits or
otherwise in defense of any action or proceeding referred to in section 5741 (relating to third-party actions) or 5742
(relating to derivative and corporate actions) or in defense of any claim, issue or matter therein, he shall be indemnified
against expenses (including attorney fees) actually and reasonably incurred by him in connection therewith.

Roscoe’s underlying suit was brought against McFeely “by reason of the fact that McFeely . . . was a representative of the [non-
profit] corporation [, the Camp].” 15 Pa. C.S. §5741, above. See Statement of Undisputed Material Facts, Nos. 55-61, and especially
No. 60, which cites to Roscoe’s Amended Complaint in the underlying action to show how Roscoe, an individual, accused McFeely
of malfeasance while McFeely was an officer of the Camp and complained that McFeely criticized Roscoe’s performance on behalf
of the Camp. Roscoe also had claimed to be a third-party beneficiary of an alleged “exit agreement” between the Camp and
McFeely, containing a supposed non-disparagement clause.

Since the facts pled by Roscoe demonstrate the requisite nexus between McFeely’s having been an officer and employee of the
Camp and the underlying action, McFeely was entitled to be indemnified under the Bylaws and under 15 Pa. C.S. §5743.

The “exit agreement’ was never signed by McFeely and no benefit under that contract was extended to McFeely nor accepted
by him. Roscoe’s lawsuit, the underlying action, had no merit whatsoever, and was settled, with Roscoe paying McFeely $2,500.00.
Therefore, under the Camp’s Bylaws 4.2.(c), the first of the only two available defenses (that the Camp is “prohibited” by law from
indemnifying McFeely) is not made out: McFeely was “successful on the merits or otherwise in defense of [Roscoe’s] action” and
the applicable Pennsylvania statute makes indemnification for expenses including attorney fees mandatory. 15 Pa. C.S. §5743,
above. The “applicable law” does not “prohibit” indemnification.

That leaves only the second available defense under the Bylaws, that indemnifying McFeely would “jeopardize” the Camp’s tax-
exempt status or cause the Camp to be removed from the IRS’s list of Section 501(c)(3) tax-exempt entities. There has been no con-
tention that the Camp has actually lost its tax-exempt status, so the only question as to this defense is whether payment of
McFeely’s claim for indemnification would “jeopardize” that status. Although we believe the Camp has waived this issue on appeal,
we will discuss briefly why there is no basis, given the undisputed material facts, for a conclusion that indemnifying McFeely for
having to defend himself against Roscoe’s lawsuit would “jeopardize” the Camp’s tax-exempt status. The Camp contended, in
effect, that the IRS could conceivably decide not to honor both the judgment of this Court and the law of Pennsylvania (15 Pa. C.S.
§5743) and that it would then make its own determination that McFeely is not entitled to indemnification and would then withdraw
the Camp’s tax exempt status.

This is so far-fetched that it boggles the mind. The reference to “jeopardiz[ing] the camp’s tax exempt status” cannot extend
to bizarre and improbable actions by the IRS. As a general rule, a state court order on the merits of who owes whom a sum of
money would be final for IRS purposes when evaluating the conduct of a tax exempt entity such as the Camp. Furthermore, under
its own Bylaws, the Camp had the burden of adducing evidence, such as specific IRS regulations, specific prior IRS rulings or
case law. It came forward with nothing except the contorted reasoning summarized above. The Camp’s sole remaining defense
was not made out.

The appeal on the issue of the Camp’s liability to McFeely is without merit and should be denied.

2. Section III of the First Roscoe Affidavit was properly stricken as it had no bearing on the issue then at hand, the reasonable
amount of counsel fees McFeely incurred to defend himself in the underlying litigation and to prosecute the instant action.

As to striking Section III of the First Roscoe Affidavit, filed by the Camp in opposition to McFeely’s claimed amount, one basis
for the objection by McFeely was that Roscoe improperly included legal opinion and argument. A reading of Section III of the First
Roscoe Affidavit (which was the only part stricken) reveals that it dealt only with the issue of the Camp’s liability for indemnify-
ing McFeely and had nothing to do with the issue then at hand, the amount that would indemnify McFeely. Section III of the First
Roscoe Affidavit was properly stricken. Plaintiff ’s other objections were deemed moot and were not ruled upon.
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Although the settlement made the merits of the underlying action moot, Section III of the First Roscoe Affidavit filed in con-
nection with the determination of the reasonableness of the fees claimed dwelt solely on those merits. On appeal, the Camp has
cited to no portion of Section III that relates to the time spent or rates charged, nor to any other factor related to the proper amount
of fees. The Order striking that portion of his affidavit was proper. The appeal of this Order is without merit and should be denied.

3. The Order of May 24, 2011 is a simple scheduling order and is not of a type that is ordinarily appealed.

The Order of May 24, 2011 states, “the court having unexpectedly received today a copy of a Second Supplemental Affidavit of
Roy J. Roscoe, it is hereby ORDERED as follows:

1. Plaintiff may file, if he wishes, and no later than noon on June 3, 2011, an affidavit countering any averments made by
Mr. Roscoe in any of his three affidavits.

2. Neither party is to file anything more in this matter without prior leave of the undersigned, and then only in the most
exceptional circumstances.”

After the Order was issued, the Camp objected by letter to its third affidavit being described as “unexpected” and requested that
we allow no response. The Camp’s letter objection and our reply have been made part of the record by Order dated October 14,
2011. There is no basis for the appeal of the Order dated May 24, 2011, and it merits no further discussion.

4. Although the issue of the amount of the award of counsel fees and the amount of McFeely’s own expenses has been waived, if
the issue were to be considered on appeal, it is without merit. The amount was reasonable in the circumstances created by
Roscoe in the underlying action and by the Camp in the instant action.

As indicated earlier herein, we believe the issue of the reasonable amount of fees has been waived because it is complained of
only generally and is not “clearly” set forth as required by Pa. R.A.P. 1925(b). However, we discuss it herein for the convenience
of Superior Court in the event waiver is not found.

There were substantial legal fees and expenses incurred by McFeely for defending himself in the underlying litigation and even
more were incurred in prosecuting his instant indemnification claim. The total claim is $103,153.52. The Camp’s attack on the fees
has been circular, centered on their being too high because the Camp should not have to pay them. The question before the trial
court, however, was what portion of those fees was reasonable in the circumstances and what portion, if any, might have been
excessive. There was no contention by the Camp that the hourly rates charged by McFeely’s Pittsburgh counsel were too high. In
fact the Camp conceded they were not. Rather, it was the amount of time spent by Pittsburgh counsel and by what type of legal
worker (lawyer vs. paralegal) that was said by the Camp to have been unreasonable. As for the fees charged by Kellogg, Huber,
Hansen, Todd, Evans & Figel, P.L.L.C. (“the DC firm”), the Camp regarded those fees to be excessive on both scores, hourly rate
as well as the amount of time that was reasonably spent in connection with the underlying litigation.1

We were able to glean ten basic points from the Roscoe Affidavits in opposition to the fees and expenses claimed. We listed those
points, with our comments, in our Memorandum in Support of the July 15, 2011 Order entering the judgment now under appeal.
That Memorandum is incorporated herein by reference. As discussed in that Memorandum, there was virtually no valid objection
in the Roscoe Affidavits to the amount of time put in by McFeely’s lawyers. One of the Camp’s objections was based on Roscoe’s
assertion that paralegals, rather than an attorney, could have done a good portion of the work for McFeely. While we recognized
the usefulness of paralegals and did not wish to underestimate their abilities at all, we did not accept the notion that they can
replace an attorney in giving counsel to a client as the Camp, through Roscoe, had asserted. In fact, we considered such a delega-
tion of an attorney’s own duties a possible ethical violation, if not actual malpractice in the event the paralegal made a statement
that was later found to constitute incorrect advice. Furthermore, we found that Roscoe’s opinion of what a paralegal could have
done was based on hindsight and noted that he, as the principal actor for the Camp, could hardly be considered disinterested. We
concluded that his personal opinion on the use of a paralegal rather than an attorney was of no value to the Court.

Other objections suggested that McFeely could have expended less on counsel fees if he had not bothered to file preliminary
objections to Roscoe’s Complaint and that since the value of the underlying case was small, McFeely could just have paid Roscoe
to settle the case. (It must be noted that Roscoe paid McFeely $2,500.00 as part of the settlement of the underlying litigation. Roscoe
and Usher had initially demanded $50,000 in compensation.) Another type of objection was that McFeely should have mentioned
his indemnification claim for the underlying litigation sooner, even though a similar claim had been made by letter dated March
4, 2009, when McFeely was a witness in the AAA claim by the contractor against the Camp. The demand for indemnification for
the underlying litigation was made on October 26, 2009, one week after Roscoe filed his Complaint. See Statement of Undisputed
Material Facts No. 66. It was certainly not delayed.

After receiving no assistance for our review from the Roscoe Affidavits, we made our own assessment of the reasonableness of
McFeely’s own expenses and of the fees claimed by McFeely’s attorneys. After a thorough review of the affidavits filed by McFeely
and his attorneys, and the supporting billing statements as well as the pleadings and other filings by the Camp in the underlying
action, we concluded the amount claimed was quite reasonable in the circumstances. The claim consists of three parts, Mr.
Georgiades’ fees, the fees of a DC law firm, and McFeely’s own expenses related mainly to the underlying litigation.

We first considered the fees charged by McFeely’s Pittsburgh counsel, Mr. Georgiades’ firm, Greystone Legal Associates, PC.
As previously indicated, there was no objection to the hourly rates charged, and we also noted that those rates were on the low end
of the reasonable range in the Pittsburgh legal community, especially given the high quality of the representation and the much
higher rates charged by lawyers of comparable ability. Our review of the time spent by Mr. Georgiades and his staff revealed noth-
ing that seemed unreasonable or excessive or unwarranted, especially given the prolixity of Roscoe’s filings in the underlying case
and the Camp’s in the instant case. The Roscoe Affidavits related to the fee amount were also exceptionally lengthy and required
a good deal of time for us to review, and would surely have required even more time for opposing counsel to review and analyze.

We properly found the charges of roughly $17,000 for Mr. Georgiades’ defense of McFeely in the underlying litigation at
GD 09-4900, to be extremely reasonable in the circumstances. His charges for the instant litigation, which we also had ruled were
recoverable under the applicable indemnification provisions and also under Pennsylvania law,2 while large (roughly $67,000), are
not at all outrageous in the circumstances. As we observed in our Memorandum previously incorporated herein, the conduct of the
Camp in defending against the instant action with dilatory, obdurate and vexatious pleadings and the prolix Roscoe Affidavits
generated the need for McFeely’s counsel to spend all that time.
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We also note that the conduct of McFeely’s counsel has been of the highest caliber, ethically and professionally. Judges in our
Court’s Civil Division see all too often the unhappy results of inadequate analysis, sloppy investigation and lack of preparation by
attorneys with less ability or perseverance than counsel for McFeely. We are often compelled to rule against civil litigants simply
because their attorney failed to be as diligent as retrospect showed was necessary. Here, we would penalize counsel of the highest
caliber were we to adopt Roscoe’s view of how counsel fees should be determined.

We noted in our Memorandum and reiterate now, that the Camp’s filings in this action and Roscoe’s filings in the underlying
litigation flouted the Rules of Court by their prolix, irrelevant and vituperative comments. We properly concluded that the fees
charged by Mr. Georgiades’ firm (but not McFeely’s own expenses) could also have been awarded under 42 Pa. C.S.A. §2503(7).
In summary, if the issue of the correct amount of Mr. Georgiades’ fees is found not to have been waived on appeal, it still is with-
out merit.

As for the fees in the adjusted amount of $14,927.99, charged by the DC firm, after a review we found that they were reason-
able, too, in the circumstances. The DC firm initially had helped McFeely comply with subpoenas when he was simply a witness
in the construction arbitration case, but those fees, as well as those related to the separate arbitration claim the Camp filed against
McFeely personally, were waived as part of the overall settlement and are not claimed in this case. However, once Roscoe and
Usher had their attorney send McFeely the letter of February 9, 2009, prior to instituting the underlying case, the DC firm was con-
sulted on that matter as well and responded. After the writ had been filed, the DC firm helped McFeely find Pennsylvania counsel
and then spent time bringing Mr. Georgiades up to speed and gathering pertinent documents for him. It is those fees of the DC firm
that McFeely seeks indemnification for. As we stated in our Memorandum, DC counsel’s hourly rates are at the higher end of rea-
sonable for Pittsburgh and are believed to be in the high middle range for the larger metropolitan areas such as New York and
Chicago (with which we are also familiar). However, most of the time spent was by a paralegal at much lower rates, to gather and
organize documents. There is nothing unreasonable about either the hourly rates or the amount of time spent. As a result, we prop-
erly concluded that the DC firm’s fees related to the underlying action were also payable in full.

As to McFeely’s own expenses in the underlying litigation, the amount he claimed was also adjusted slightly based on some of
the Camp’s objections. The remaining amount of under $2,000 appears warranted given that he no longer lives in the state of
Pennsylvania and had to travel from California on occasion to deal with the underlying action.

4. Another issue waived is whether fees incurred by McFeely in this action are also awardable.

Because of the waiver we are unsure about what our discussion should cover. As far as we recall, there was little or no argu-
ment by the Camp on February 11, 2011 that the fees for prosecuting the instant action were not also recoverable. The Camp’s
defense to indemnification has consistently been that McFeely was not covered by Section 4.2 of the Bylaws because he was no
longer an employee when Roscoe and Usher sued him and that Roscoe’s suit was based on McFeely’s remarks that were motivat-
ed by McFeely’s personal hostility to Roscoe and Usher and were unrelated to McFeely’s “having been . . . an officer of the
[Camp].” The Camp seems to have conceded that the fees incurred in this action are indeed awardable. Any waiver may have been
intentional, since Sections 4.2(c)(1) of the Camp’s own Bylaws mandates payment of “the expense of prosecuting [this] action.”

CONCLUSION
McFeely is entitled to be indemnified for the full amount of counsel fees incurred in the underlying action and in the instant

action. He would also appear to be entitled to additional fees incurred for the instant appeal3, although that issue may not yet be
ripe. The Camp’s appeal is without merit and should be denied.

BY THE COURT:
/s/Friedman, J.

Dated: October 17, 2011

1 A few of the items Roscoe pointed out as inappropriate were conceded by counsel for McFeely and the demand was modified
accordingly. However, they were small reductions, $530.00 from the Greystone bill, $397.51 from the DC firm’s bill, and $336.83
from McFeely’s personal expenses. See Exhibit B to affidavit of Dawn Heuser dated May 31, 2011 in Support of Claim for Award
of Attorney Fees and Costs of Litigation.
2 15 Pa. C.S. §§5741 and 5743, quoted in full earlier.
3 See, for example, Ambrose v. Citizens National Bank of Evans City, 5 A.3rd 412 (Pa.Super. 2010). Ambrose involved the mandatory
award of counsel fees under the Wage Payment and Collection Law, 43 P.S. §260.1 et seq., in which the Superior Court adopted
the position of cases from other jurisdictions “that support the sensible proposition that prevailing claimants who are statutorily
entitled to recover attorneys’ fees at the trial level are also authorized to collect attorneys’ fees incurred on appeal.”

Polly J. Townsend, et al. v.
Buchanan Ingersoll & Rooney PC, et al.

William McKee, et al. v. 
Buchanan Ingersoll & Rooney PC, et al.

General Jurisdiction—Continuous Business Activity—Legal Services

No. GD-09-013427, GD-09-012746. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—October 26, 2011.

OPINION AND ORDER OF COURT
In this Opinion, I address the issue of whether the Pennsylvania courts may exercise jurisdiction over the Proskauer Rose
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LLP (“Proskauer”) law firm because of its activities within Pennsylvania unrelated to the transaction that is the subject of this
litigation (i.e., the exercise of general jurisdiction).1

I.
For purposes of deciding whether this court may exercise general jurisdiction over the Proskauer law firm, I accept as true the

following facts set forth in Defendant Proskauer Rose LLP’s Brief in Further Support of Its Preliminary Objections Related to
General Jurisdiction at 2-4:

FACTS
Proskauer is a law firm organized under the laws of the State of New York, with its headquarters and principal office in New

York. It maintains no office in Pennsylvania, and has never had an office in Pennsylvania. It is not registered to conduct business
in Pennsylvania, does not hold itself out as doing business in Pennsylvania, and pays no taxes in Pennsylvania.

Proskauer does not own or lease real property in Pennsylvania, and neither owned nor leased real property in Pennsylvania
during the four-year period relevant to this case (the “Relevant Period”).2 It has no agents, employees, or bank accounts in
Pennsylvania. During the Relevant Period, only six of Proskauer’s more than 700 attorneys–less than one percent–were active
members of the Pennsylvania Bar, and no Proskauer partner resided in Pennsylvania. Proskauer did not institute any action in
Pennsylvania on its own behalf during the Relevant Period, and was not sued in any Pennsylvania forum in that period except for
a local tax-enforcement action commenced by the City of Philadelphia that was promptly withdrawn. The only piece of property
Proskauer owns in Pennsylvania is a backup computer server that stores data solely for the purposes of disaster recovery, which
was purchased between 2006 and 2009 for approximately $670,000 and happens to be located outside Philadelphia.

Proskauer did not place advertisements in publications targeted to Pennsylvania residents during the Relevant Period, and has
not specifically targeted Pennsylvania residents with marketing or advertising activities. Nor has Proskauer specifically targeted
Pennsylvania residents with promotional emails, letters, newsletters, client alerts, or similar literature. Proskauer recruits at one
Pennsylvania school: the University of Pennsylvania Law School. Proskauer’s recruiting efforts there consist of one on-campus
interview visit per year and occasional other visits.

Proskauer maintains a website that provides basic information about the firm, its attorneys, and its practice areas. Proskauer’s
website can be accessed from any computer or mobile device connected to the Internet, from any location. It cannot be used to
order products, transact business, enter contracts, or pay bills, and is not targeted toward residents of Pennsylvania. The only
Pennsylvania-specific content on Proskauer’s website is a recruiting page that informs University of Pennsylvania Law School
students of recruiting events.

In each of the four years of the Relevant Period, no more than 1.56% of Proskauer’s clients had a mailing address in
Pennsylvania. Proskauer derived no more than 1.88% of its revenue from clients with a Pennsylvania address during that period.
A review of billing and expense records from fifty randomly selected Proskauer clients with Pennsylvania mailing addresses
revealed, for these clients, a total of seventeen trips to Pennsylvania made by Proskauer on behalf of clients, 888 telephone calls
to Pennsylvania made by Proskauer, and no pro hac vice admissions in Pennsylvania by Proskauer attorneys.

FURTHER FACTS SUPPORTED BY THE RECORD
Proskauer markets itself as an international law firm providing a wide variety of legal services to clients worldwide

(www.proskauer.com/about/). In each of four years of the divided relevant periods from November 1, 2001 until October 31, 2002
and again from September 1, 2006 through August 31, 2009, Proskauer provided legal services to 75, 66, 72, and 73 clients, respec-
tively, with Pennsylvania addresses.3 Proskauer App., Ex. 1 at 9. During this four-year period, these clients paid Proskauer over
$29 million for the legal services Proskauer provided these clients. Proskauer App., Ex. 1 at 11. From November 1, 2001 through
October 31, 2002, 1.56% (75) of Proskauer’s clients had a Pennsylvania mailing address; from September 1, 2006 through August
31, 2007, 1.16% (66) of Proskauer’s clients had a Pennsylvania mailing address; from September 1, 2007 through August 31, 2008,
1.18% (72) of Proskauer’s clients had a Pennsylvania mailing address; and from September 1, 2008 through August 31, 2009, 1.18%
(73) of Proskauer’s clients had a Pennsylvania mailing address. Proskauer App., Ex. 1 at 9.

During this divided four-year period, revenue from clients with Pennsylvania addresses constituted 1.88% of Proskauer’s
revenue from November 1, 2001 through October 31, 2002; 1.58% of Proskauer’s revenue from September 1, 2006 through August
31, 2007; 1.12% of Proskauer’s revenue from September 1, 2007 through August 31, 2008; and 1.15% of Proskauer’s revenue from
September 1, 2008 through August 31, 2009. Proskauer App., Ex. 1 at 11.

II.
Under Pennsylvania’s Long-Arm Act, courts of the Commonwealth may exercise general personal jurisdiction over a foreign

corporation that is carrying on a “continuous and systematic” part of its general business within the Commonwealth. See 42 Pa.C.S.
§5301(a)(2)(iii).4

This provision of the Long-Arm Act must be construed so as not to reach any foreign corporations that have insufficient mini-
mum contacts such that the exercise of jurisdiction would offend the Due Process Clause. Burger King Corp. v. Rudzewicz, 105
S.Ct. 2174 (1985), is the controlling opinion of the United States Supreme Court as to when a state court may exercise jurisdiction
over a foreign corporation. Kubik v. Letteri, 614 A.2d 1110 (Pa. 1992), is the last word from the Pennsylvania Supreme Court as to
how the courts of Pennsylvania shall construe and apply Burger King.

The Kubik opinion offers the following guidance as to when a Pennsylvania court may exercise jurisdiction over a foreign cor-
poration: The Due Process Clause protects an individual’s liberty interest by not allowing him to be subject to the jurisdiction of a
foreign forum with which he has not established meaningful contacts, ties, or relations. In order for a state to exercise in person-
am jurisdiction over a non-resident defendant, due process requires the defendant to have certain minimum contacts with the
forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. Id. at 1113.

The standard which must be met by a state in asserting jurisdiction over a nonresident defendant is clear: (1) the nonresident
defendant must have sufficient minimum contacts with the forum state and (2) the assertion of in personam jurisdiction must
comport with fair play and substantial justice. Id. at 1114.

The exercise of in personam jurisdiction shall be based on a finding that the defendant’s contacts with the forum state are such
that he should reasonably anticipate being haled into the court there. Critical to the analysis is a determination that the defendant
purposefully directed his activities to residents of the forum state and personally availed himself of the privilege of conducting
activities within the forum state, thus invoking the benefits and protections of its laws. Contacts that are random, fortuitous, or
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attenuating are insufficient. Notwithstanding the determination that a nonresident defendant purposefully established minimum
contacts with the forum state, in personam jurisdiction may only be asserted over a nonresident defendant when the nature and
quality of that defendant’s activities are such as to make it reasonable and fair to require him to conduct his defense in the state.

The Kubik opinion stated that a state may exercise in personam jurisdiction over a nonresident defendant based either upon the
specific acts of the defendant which gave rise to the cause of action or upon the defendant’s general activity within the state. When
a state exercises personal jurisdiction over a nonresident defendant in a suit based on specific acts, the state is exercising specific
jurisdiction. Id. at 1113. The Court at footnote 5 stated that the state is exercising general jurisdiction when it exercises personal
jurisdiction over a defendant in a suit not arising out of or related to the defendant’s contacts with the forum. “In such a case, due
process is satisfied if the nature of the defendant’s contacts with the forum are ‘continuous and systematic.’” Id. at 1114 n.5
(citation omitted).5

As one would anticipate, both plaintiffs and the Proskauer law firm find language within Kubik that supports their respective
positions.

Also, it is clear from the parties’ briefs that there is very little Pennsylvania appellate court case law which offers guidance
as to whether the services furnished by the Proskauer law firm to clients with Pennsylvania addresses are sufficient for this court
to find that the Proskauer law firm was at relevant times carrying on a continuous and systematic part of its general business
within the Commonwealth.

I initially consider, and reject, Proskauer’s contention that its contacts within Pennsylvania made on behalf of clients are not
relevant to general jurisdiction. Proskauer relies on Ziarno v. Gardner, Carton & Douglas, LLP, No. 03-CV-03880, 2004 WL 838131
(E.D. Pa. Apr. 8, 2004). In that case, the defendant’s lawyers had represented clients in federal courts in Pennsylvania in a few
cases. In each case, the represented clients were not Pennsylvania residents, but were instead brought into court in Pennsylvania
based on their own contacts with the forum. Through the following two sentences (and without any additional explanation), the
Court concluded that these contacts should not be considered:

Nor were the Defendant’s attorneys purposefully availing themselves of the forum, rather they utilized the forum on
behalf of their clients. This sort of involuntary activity was not what the Supreme Court had in mind when it allowed states
to exercise personal jurisdiction over non-residents, because it lacks the voluntary and purposeful intent described as a
prerequisite to such jurisdiction. Id. at *2.

While I agree with the ruling that general jurisdiction cannot be exercised based on a law firm’s representing clients a few times
in Pennsylvania, I find no merit to the argument that it is Proskauer’s clients who purposefully availed themselves of the privilege
of conducting business in Pennsylvania. The business of Proskauer is to provide legal representation, and it was Proskauer that
made the decision that its attorneys would provide legal representation to clients with Pennsylvania addresses.

Also, our appellate courts are not pursuing the path which the Ziarno court followed. If the activity of attorneys on behalf of
clients should not be considered, the Pennsylvania Superior Court would have reached a different result in Zampana-Barry v.
Donaghue, 921 A.2d 500 (Pa. Super. 2007). See discussion, infra at 14.

I now consider the case law addressing the exercise of general jurisdiction relied on by the parties. Plaintiffs rely on Gulentz
v. Fosdick, 466 A.2d 1049 (Pa. Super. 1983). In that case, the estate of a passenger who died as a result of an accident that occurred
on the Ohio Turnpike sued in the Pennsylvania state courts. One of the defendants (the owner of a trailer involved in the accident)
filed preliminary objections raising a question of jurisdiction based on its status as a Minnesota corporation that has no offices in
Pennsylvania.

The plaintiffs contended that general jurisdiction could be exercised because this defendant carried on a continuous and
systematic part of its general business within the Commonwealth. Through discovery, it was established that for the relevant year
$735,000 of this defendant’s gross receipts were attributable to trucking activities in Pennsylvania, this representing 3.7% of this
defendant’s gross receipts. It was also established that this defendant company leased and owned at least 174 tractors and 300
trailers, and that during the relevant year these tractors and trailers traveled about 2.6 million miles on the Pennsylvania high-
ways and approximately 56,000 gallons of fuel were purchased in Pennsylvania, resulting in a payment of $63,000 in fuel taxes.

The Superior Court ruled that these business activities supported a finding that this corporation was carrying on a continuous
and systematic part of its general business within the Commonwealth. The Court stated that it did not matter that the activities
accounted for only 3.7% of the total revenues–its activities were systematic and continuous notwithstanding that they represented
only a small fraction of its total business.

This case is good law for the proposition that the exercise of general jurisdiction does not turn on whether or not the foreign
corporation’s activities in Pennsylvania represented a small fraction of its total business; the issue is whether the activities were
systematic and continuous.

This case, however, does not give a great deal of guidance with respect to whether in the present case the Pennsylvania courts
may exercise general jurisdiction over the Proskauer law firm. Since the defendant’s tractors and trailers traveled in one year
about 2.6 million miles on the Pennsylvania highways, the plain meanings of the words continuous and systematic describe the
trucking company’s activities within Pennsylvania.

Because of its fact situation, Provident National Bank v. California Federal Savings & Loan, 819 F.2d 434 (3d Cir. 1987), is cited
by plaintiffs. In that case, a Pennsylvania bank sued a California savings and loan in Pennsylvania. California Federal had numer-
ous branches outside of Pennsylvania; it had no branches within Pennsylvania. Id. at 435-36. During the relevant times, 700 to 1,000
of California Federal’s depositors, who had made deposits in California Federal branches outside of Pennsylvania, resided in
Pennsylvania. This represented less than 1% of its depositors; less than 1% of its total deposits; and less than 1% of its loans. Id. at
436. The Court, citing only federal law, stated that the plaintiff must show that the contacts are continuous and substantial. The
Court cited Gulentz for the proposition that the total size or percentage of total business represented by Pennsylvania contacts is
generally irrelevant. Id. at 437. The Court found jurisdiction because the borrowing and lending of money were the core of
California Federal’s daily business. Id. at 438.

Also see McCrory Corp. v. Girard Rubber Corp., 327 A.2d 8, 9-10 (Pa. 1974), where the Court held that a New York corporation
which had no place of business within Pennsylvania was doing business in Pennsylvania under the applicable business corporation
law because 5% of its gross sales (approximately $41,000 per year) were transacted with Pennsylvania customers, and those orders
were shipped into Pennsylvania by truck. Thus, the plaintiff could pursue a breach of contract claim against the defendant that had
no relationship to any activities that the defendant conducted within Pennsylvania. Id. at 10.
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The Proskauer law firm relies on Moyer v. Teledyne Continental Motors, Inc., 979 A.2d 336 (Pa. Super. 2009), in which the Court
considered the question of whether Pennsylvania may exercise general jurisdiction over an Oklahoma corporation with its only
facility in Tulsa, Oklahoma. This Oklahoma corporation (“DivCo”) was in the business of repairing and replacing crankcases within
engines of aircraft. DivCo never performed any aircraft maintenance, repairs, or overhauls within Pennsylvania. It never adver-
tised in any Pennsylvania publications. For the years 2003-2004, the percentages of its sales in Pennsylvania were 1.4% and 1.16%
respectively.6 Its number of Pennsylvania customers was 20 in 2003 and 18 in 2004. Id. at 349.

The Court in one sentence, without citing any case law, stated: “Such contacts are hardly ‘systematic and continuous.’” 7 Id.
Moyer is not controlling because in the present case there is far more activity in Pennsylvania.
Defendants also rely on opinions rendered by the Common Pleas Court of Philadelphia in DLM Mechanical, Inc. v. Flamm,

Boroff & Bacine, P.C., 2008 WL 4176756 (C.P. Phila. Aug. 25, 2008), and Crown Cork & Seal Co., Inc. v. Montgomery, McCracken,
Walker & Rhods, LLP, 2004 WL 1088752 (C.P. Phila. Apr. 26, 2004). In these cases, the contacts with Pennsylvania were almost non-
existent.

In DLM, the court ruled that general jurisdiction could not be exercised over a Connecticut law firm where the sole basis for
asserting general jurisdiction was the law firm’s passive website and the law firm’s having represented five Pennsylvania corpo-
rations in matters in Connecticut that applied Connecticut law. None of the representations took place in Pennsylvania. The Court
ruled that the representations that took place in Connecticut were not sufficiently systematic and continuous to subject the law
firm to general jurisdiction in Pennsylvania. DLM, supra, 2008 WL 4176756 at *1.

In Crown Cork & Seal, supra, 2004 WL 108875 at *2, the plaintiffs brought a legal malpractice action in Pennsylvania against
the Loeb & Loeb law firm which had offices in Los Angeles, Chicago, Nashville, and New York. The law firm earned $208,569 from
work performed in Pennsylvania between February 1997 and August 2003 (0.033% of total billings). The Court ruled that such a
minimal amount of fees generated in Pennsylvania is not sufficient to confer general jurisdiction over the law firm.

I next consider the opposing positions of the parties as to whether I should, in deciding whether this court may exercise general
jurisdiction over the Proskauer law firm, consider Pennsylvania case law addressing challenges to venue in suits arising out of non-
forum related activity of a Pennsylvania corporation that does not have offices in the county where it is being sued.

Under the corporate venue rule, Pa.R.C.P. No. 2179(a)(2), suits for non-forum related activity may be brought in any county in
which the corporation (or similar entity) “regularly conducts business.”8 It is the position of the Proskauer law firm that any case
law addressing the scope of Rule 2179(a)(2) should not be considered in deciding whether jurisdiction for non-forum related activ-
ity may be exercised over a foreign corporation because §5301 of Pennsylvania’s Long Arm Act uses a different standard–“[t]he
carrying on of a continuous and systematic part of its general business.”

I disagree with the position of the Proskauer law firm that the venue case law should not be considered. While §5301 uses
different language, the standard created by this language does not appear to require a showing of more activity than would be
required to meet the venue requirement of “regularly conducts business.”

When I consider the plain meaning of the words, at a minimum, a showing that a corporation regularly conducts business in a
county would require a showing of a continuous and systematic presence.9 Furthermore, there is nothing in the case law applying
Rule 2179(a)(2) which suggests that there is a higher standard for exercising general jurisdiction over a foreign corporation than
for the exercise of venue under Rule 2179(a).

To the contrary, there is case law suggesting that facts which support the exercise of venue will support the exercise of general
jurisdiction.

See Shambe v. Delaware & H.R. Co., 135 A. 755, 757 (Pa. 1927), where the Court stated: “The essential elements which consti-
tute ‘doing business’ as required by other laws, are the same as those necessary under the due-process clause of the federal
Constitution” and Law v. Atlantic Coast Line R. Co., 79 A.2d 252, 255 (Pa. 1951), where the Court, citing Shambe, stated that the
requisites to establish doing business as required by the law of Pennsylvania are the same as those necessary under the Due
Process Laws of the federal Constitution.

In footnote 1 of a 1990 opinion in Purcell v. Bryn Mawr Hospital, 579 A.2d 1282, 1283 n.1 (Pa. 1990) (citations omitted), the
Pennsylvania Supreme Court suggested that the same test applies for general jurisdiction and for venue under Rule 2179(a)(2):

1Pa.R.C.P. 1006(b) directs that venue for personal actions against corporations be controlled by rule 2179. Although venue
and jurisdiction are different legal concepts, we have applied the same procedural tests in order to determine when both
exist. Venue is the place in which a particular action is to be brought and determined; it is a matter for the convenience
of the litigants. Jurisdiction refers to the competency of a court to determine controversies of the general class to which
the case belongs and to bind the parties by its decision. Once preliminary objections are filed to venue, the issue is treated
as a jurisdictional matter and subject to Rule 2179. The term “doing business,” therefore, has a dual meaning: it is essen-
tial to the exercise of jurisdiction and it is essential in determining venue.

Also see the unpublished opinion of Judge Herron of the Common Pleas Court of Philadelphia in Acme Markets, Inc. v. Dunkirk
Ice Cream Co., 2000 WL 33711046, *3 (C.P. Phila. Sept. 18, 2000) (footnote omitted), where he observed that:

The leap from an analysis of corporate jurisdiction in Simmers to an analysis of corporate venue under rule 2179(a)(2) is
not as great as it might first appear. Such a leap is suggested by the Pennsylvania Supreme Court’s analysis of the venue
rule in Purcell v. Bryn Mawr Hosp., 525 Pa. 237, 579 A.2d 1282 (1990).

I now consider the case law considering whether there is venue under Rule 2179(a)(2) over a corporation that has no place of
business in the county where it was sued and conducts only a small portion of its business in this county.

In Monaco v. Montgomery Cab Co., 208 A.2d 252 (Pa. 1965), the accident occurred in Montgomery County and suit was filed in
Philadelphia. The defendant, which operated a cab company in Montgomery County, was permitted to transport customers picked
up in Montgomery County into Philadelphia. Five to ten percent of its fares were from customers driven to Philadelphia. The Court,
reversing the courts below, held that there was venue in the Philadelphia Common Pleas Court under Rule 2179(a)(2). It found
that the acts of driving customers into Philadelphia were of sufficient quality because these were acts directly essential and in
furtherance of corporate objects. It found that the acts were performed habitually and therefore were of sufficient quantity–“A
corporation may perform acts ‘regularly’ even though these acts make up a small part of its total activities.” Id. at 256.

In Canter v. American Honda Motor Corp., 231 A.2d 140 (Pa. 1967), the dealer, a third-party defendant, was engaged in the busi-
ness of selling and servicing automobiles and motorcycles. It never had a business location in Philadelphia. Its gross sales was $3.7
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million in 1964 and $4.1 million in 1965. A small portion of the business, such as 1-2%, was consummated in the City of Philadelphia.
Id. at 141. The Court, reversing the rulings of the courts below, stated that a corporation may perform acts regularly even though
the acts make up a small part of its total activities and ruled that the 1-2% of total business was sufficient to satisfy the test set forth
in Monaco. Id. at 142-43.

In Zampana-Barry, supra, 921 A.2d at 501, a former client sued its former law firm in the Common Pleas Court of Philadelphia.
The former client premised venue on the ground that the law firm regularly conducted business in Philadelphia. Id. at 502.

In Zampana-Barry, the plaintiff resided in Delaware County and the legal services were provided within Delaware County. Id.
at 503. The parties agreed that the law firm’s only place of business was within Delaware County and that approximately 3-5% of
the law firm’s income was derived from cases filed in Philadelphia County. Id. at 504.

In response to the argument that incidental acts in Philadelphia are insufficient to meet the quality aspect of the test for deter-
mining whether a corporation regularly conducts business, the Court said that the acts within Philadelphia were not incidental acts
because representing clients is essential to the law firm’s business. The Court rejected the law firm’s contention that its purpose
is to provide legal services to clients in Delaware County, stating that this does not defeat the fact that the law firm entered
Philadelphia County in direct furtherance of its business purpose, thus allowing for venue in Philadelphia County. The Court said,
“The law firm entered Philadelphia County in furtherance of its only business objective, which was to provide legal services to
clients.” Id. at 506. Thus, the acts were of sufficient quality to confer venue in Philadelphia.

As to the quantity requirement, the Court said that a corporation or partnership “‘may perform acts “regularly” even though
these acts make up a small part of its total activities.’” Id. (quoting Monaco, supra, 208 A.2d at 256).10

In Lugo v. Farmers Pride, Inc., 967 A.2d 963 (Pa. Super. 2009), the defendant operated a chicken processing plant in Lebanon
County. Suit was brought in Philadelphia County seeking unpaid wages; the plaintiffs based venue on Rule 2179(a)(2). The trial
court sustained the preliminary objections to venue; the Superior Court reversed. Id. at 971.

In its brief, the defendant admitted that it sold products to brokers in Philadelphia; the amount constituted less than 0.5% of its
total premium chicken sales and approximately 1.9% of its total B-Grade product sales. Id. The Court in Lugo, citing Monaco,
supra, 208 A.2d 252, stated that the business engaged in within Philadelphia must be sufficient in quantity and quality. Quality of
acts means those directly furthering essential to corporate objects; quantity of acts means those that are so continuous and suffi-
cient to be termed general or habitual. Since the defendants’ Philadelphia sales in Lugo approximated those amounts in
Philadelphia County in Canter, supra, 231 A.2d 140, the Court found that the defendant regularly conducted business in
Philadelphia County. Lugo, 967 A.2d at 971.

III.
I now consider the merits of the Proskauer law firm’s preliminary objections opposing the exercise of general jurisdiction.
The case law governing jurisdiction and venue clearly provides that the percent of total revenues attributable to the state or

county is not a significant fact. Activities can be systematic and continuous or constitute regularly conducting business notwith-
standing that they represent only a small fraction of the total business.

While the venue case law explicitly looks to the quality of the acts in the county, I believe that the quality of the acts will also
be considered in deciding, for purposes of general jurisdiction, whether a foreign corporation is carrying on a continuous and sys-
tematic part of its business within Pennsylvania. In other words, I anticipate that the carrying on of a part of the general business
will not include acts that are only ancillary.

How ancillary acts are treated, however, does not matter in this case as I have considered none in rendering my decision. The
business of a law firm is to provide legal services to its clients. Consequently, because the rendering of such services is not con-
tested, the quality requirement is met.

I next consider whether the Proskauer law firm provides legal services to clients with Pennsylvania addresses continuously and
systematically.

In this case, the annual revenue received from clients with Pennsylvania addresses exceeds $7 million. Generally, lawyers are
paid by the hour. If I assume that the average hourly rate which the client paid was $700, this means that lawyers in the Proskauer
law firm spent 10,000 hours per year (about the equivalent of five attorneys working full time) providing legal services to clients
with Pennsylvania addresses. Furthermore, since the Proskauer law firm was serving approximately 70 different clients within
each calendar year, these services would have been provided continuously.

If five attorneys in a twenty-lawyer law firm devoted all of their time to serving clients with Pennsylvania addresses,
Pennsylvania would exercise general jurisdiction over this law firm because the legal services were continuously provided. The
only difference between the twenty-attorney law firm and the Proskauer law firm is that the percent of revenue received from the
clients with Pennsylvania addresses compared to total revenue is far less for the Proskauer law firm. The case law clearly provides
that what controls is the amount of activity within the state that furthers the essential purpose of the corporation, and what does
not control is the percent of total revenue from activities within the forum state.

For these reasons, I enter the following Order of Court.

ORDER OF COURT
On this 26th day of October, 2011, it is ORDERED that the preliminary objections of Proskauer Rose LLP raising the defense

of a lack of jurisdiction over the person are overruled.

BY THE COURT:
/s/Wettick, J.

1 I have already ruled that specific jurisdiction cannot be exercised over the Proskauer law firm.
2 The four-year Relevant Period includes a one-year period from November 1, 2001 to October 31, 2002 (during which Proskauer’s
involvement in the events described in Plaintiffs’ Complaint both began and ended) and a three-year period from September 1,
2006 to August 31, 2009 (which immediately preceded the commencement of this action). See Defendant Proskauer Rose LLP’s
Appendix to Proposed Finding of Facts, Ex. 1 at 9.
3 In discovery responses, the Proskauer law firm furnished information only for this divided four-year period. Plaintiffs did not
object.
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4 An identical provision governs partnerships, limited partnerships, and similar entities. See 42 Pa.C.S. §5301(a)(3)(iii).
5 In Kubik, the issue was whether the Court could exercise specific jurisdiction.
6 The opinion did not set forth the amounts of these sales.
7 Most of the opinion addressed whether Internet presence alone was sufficient to establish either general or specific jurisdiction.
The Court ruled that DivCo’s website which described general information regarding the company’s inventory for customers in
need of a new crankcase and the status of a crankcase that has been sent for repairs was insufficient for jurisdiction. Moyer, 979
A.2d at 351.
8 Under the venue rules for partnerships, Pa.R.C.P. No. 2130, “an action against a partnership may be brought in and only in a county
where the partnership regularly conducts business.” See Zampana-Berry, supra, 921 A.2d at 502.
9 The American Heritage Dictionary of the English Language 1823 (3d ed. 1992) defines systematic as “purposefully regular.”
10 The opinion did not set forth the total dollar amount of fees collected from representing clients in Philadelphia.

Officer William Barrett, Officer Benjamin Dripps v.
Ross Township Civil, Service Commission

Employment—Civil Service

No. SA 11-000346, SA 11-000348. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McCarthy, J.—November 9, 2011.

OPINION
By Order of Court dated August 19, 2011 this Court granted the statutory appeals of Ross Township Police Sergeants William

Barrett (“Barrett”) and Benjamin Dripps (“Dripps”) taken from a Ross Township Civil Service Commission determination that
those officers were ineligible to participate in a promotional examination for the position of police lieutenant. The Commission has
taken an appeal as to the determination made as to each officer. By earlier Order, dated April 4, 2011, this Court had granted an
“Emergency Motion for Injunctive Relief” that had been presented on behalf of Barrett and Dripps. This opinion replicates much
of the opinion issued by this Court in that earlier matter.

At the time of events giving rise to this case, Barrett and Dripps had been employed as Ross Township police officers for
approximately twenty-four years and fourteen years respectively. Both officers had been barred from sitting for an examination
for promotion to the rank of lieutenant pursuant to a Civil Service rule that renders ineligible for such examination any person who
has received a formal written reprimand within one year of the deadline for submitting applications for the promotion. The rules
of the Civil Service Commission for Ross Township1 provide in part, at §4.4(b):

Any formal written reprimand or suspension to which the applicant has timely appealed pursuant to a grievance pro-
cedure or these Rules and Regulations shall be disregarded unless the appeal is resolved prior to the creation of the
Eligibility List.

The application deadline for the lieutenant position sought by Barrett and Dripps was February 7, 2011. 
It is not disputed that sometime in May 2010, then-acting Ross Township Police Chief Ralph Freedman (“Freedman”) indicated

that he had not been satisfied with Dripps’ performance during a recent investigation and that he intended to place a letter to that
effect in Dripps’ personnel file. When Dripps answered that he would challenge any such action through the grievance arbitration
procedures of the police collective bargaining agreement, Freedman assured Dripps that the letter was not a written reprimand, that
it would be removed from the file in six to eight months and that the letter would not preclude Dripps from taking any exam for pro-
motion. Dripps alleges that, based on those assurances, he did not initiate a formal grievance. The Freedman letter was removed
from Dripps’ personnel file in December 2010.

Sergeant Barrett received a letter of discipline from Freedman in August 2010. That letter concerned, in part, behavior that had
occurred in 2003 and 2004 and private polygraph work. The Ross Township Police Department Manual of Policies, Rules and
Regulations, at 101(B)(4) defines a “written reprimand” as “a written disciplinary action outlining the misconduct of a member”.
Only the Chief of Police is authorized to issue a written reprimand. Once issued, a written reprimand shall “remain active in the
official township personnel files for at least one year”. The Ross Township Police Department Manual does not contain any sepa-
rate definition of a formal written reprimand.

Barrett challenged his discipline through the contractual grievance procedure. Purportedly, the Township and Barrett’s repre-
sentative union negotiated a resolution of the grievance by which it was understood that, in the absence of any further infraction
by Barrett, the August 2010 letter would be eradicated from the sergeant’s personnel file within six (6) months. Because the reso-
lution reduced the active term of the letter — assuming no further offending conduct by Barrett — the letter would not constitute
a written reprimand as defined by the Ross Township Police Department Manual. Sergeant Barrett concluded that, consequently,
the letter would not render him ineligible for any examination for promotion.2 The Township removed the August 2010 letter from
Barrett’s personnel file in late December 2010 or early January 2011.

Notwithstanding the removal of the letters from the files of Barrett and Dripps in advance of submission of their respective
applications for the lieutenant examination, each applicant checked “Yes” in the box on the application that asked: “Have you
received a formal written reprimand within one year prior to January 20, 2011?” Both officers appended letters of explanation
regarding the modification of the letters they had received. Each application also contained a statement from the Township solic-
itor’s office opining that the Freedman letters did not constitute “formal written reprimands” of the type to disqualify the officers
from an application for promotion.

Based upon the response contained in their applications, both Barrett and Dripps were deemed unqualified by the Commission
to sit for the lieutenant examination. Both officers timely appealed that determination and requested a hearing before the
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Commission. The Commission scheduled and conducted a joint hearing as to those appeals. In advance of that March 15, 2011 hear-
ing, the Commission Solicitor contacted the office of the Township Solicitor to obtain a copy of the August 2010 letter issued by
Chief Freedman regarding Sergeant Barrett. At the scheduled hearing, counsel for Barrett objected to the admissibility of the letter,
which was to have been expunged from Barrett’s record. The May 2010 letter regarding Sergeant Dripps was also produced.

Each officer testified that he had understood and had been assured that the final disposition of the letter issued by Chief
Freedman was specifically that the letter would not be regarded as a written reprimand. Counsel for the Township of Ross also tes-
tified and confirmed that the Township had concurred that the Barrett letter did not constitute a written reprimand and that
Barrett then elected not to proceed with his grievance. The solicitor stated that the understanding of all parties was that the final
discipline did not constitute a disqualifying formal letter of reprimand and would be removed from Barrett’s file. (Appeal Hearing,
Ross Township Civil Service Commission, N.T., 34-35). An assistant counsel in the solicitor’s office also testified, confirming the
testimony provided by the solicitor as to Barrett. The assistant counsel further stated that, following discussion with Dripps and
Freedman, she had concluded that the letter issued to Dripps had never been intended as a formal written reprimand and had
shared that finding with Freedman and Dripps. (N.T., 47, 49-51). There was no contrary testimony.

At the hearing, Officer Dripps proffered a text message purportedly received from Chief Freedman on or about December 29,
2010 confirming that the May 2010 letter had been removed from Dripps’ personnel file. A hard copy of that text had been attached
to Dripps’ appeal. (N.T., at 58). The solicitor for Commission indicated at the hearing that it would not be necessary to enter the
text into evidence.

The Commission ultimately concluded that the letters issued by Freedman constituted disqualifying formal written reprimands.
Timely statutory appeals by both Dripps and Barrett followed. The matter went forward on the record certified to the Court. At
the time of oral argument before this Court, the Commission set forth three arguments in response to the appeals taken by Barrett
and Dripps to the Commission’s determination that they could not sit for the lieutenancy exam: (1) that the officers have no right
to appeal the action of the Commission; (2) that the officers have no cognizable personal or property interest at stake in this mat-
ter; and (3) the trial court lacks subject matter jurisdiction to hear the appeals of the officers inasmuch as the First Class Township
Code does not expressly provide a right of appeal from eligibility determinations made by Civil Service Commissions. (Brief of
Ross Township Civil Service Commission in Opposition to Appeal, at pp. 3-6)

On August 19, 2011, following oral argument and the submission of briefs by the parties, this Court issued an order granting the
respective statutory appeals of Dripps and Barrett, reversing the decision by the Commission that the officers were not eligible to
sit for the lieutenant’s examination. The present appeals by the Commission followed. The Commission submitted separate but
essentially identical “Statements of Matters Complained of on Appeal” as to the Barrett and Dripps holdings.

The Commission first asserts that the officers have no right to appeal from an adverse decision by the Commission regarding
an application for a promotional examination. In making that assertion, the Commission relies solely upon 53 P.S. §55637(b), which
indicates that the decision of a commission on such matters shall be final:

(b) If any applicant or person is aggrieved by refusal of the commission to examine or certify the applicant as eligi-
ble after examination, the commission shall, at the request of the applicant, within ten (10) days appoint a time and
place for a public hearing, with or without counsel, at which time the commission shall take testimony and review its
refusal to provide examination or certification. The decision of the commission shall be final.

The Commission submits that the decision of a civil service commission is final and not subject to appeal. That position seems
contradicted by 2 Pa.C.S.A. §752, which provides:

Any person aggrieved by an adjudication of a local agency who has a direct interest in such adjudication shall have
the right to appeal therefrom to the court vested with jurisdiction of such appeals by or pursuant to Title 42.

Indeed, the effect of the particular language of 53 P.S. §55637(b) that is relied upon by the Commission – that is, that “[t]he deci-
sion of the commission shall be final” - is exactly contrary to the effect urged by the Commission. Because parties may not prema-
turely advance nonfinal decisions of a local agency for review by common pleas courts, the explicit declaration in 53 P.S. §55637(b)
that the decision of the commission shall be final confirms that such decisions are subject to immediate appeal. See, Lamb v. City
of Pittsburgh, 99 Pa Cmwlth 424, 512 A.2d 1361, (1986), appeal den. 515 Pa 586, 527 A 2d 546 (1987)

To the extent that the Commission premises its argument that Barrett and Dripps have no right to appeal upon the contention
that those officers have no cognizable personal or property interest at stake, the Commission’s position is, again, at odds with set-
tled law. A property interest is present whenever an individual possesses a legitimate claim of entitlement or expectation arising
from an independent source, such as state law or contract. See, Adler v. Montefiore Hospital Association, 453 Pa 60, 311 A 2d 634
(1973), cert den., 414 U.S. 1131, 94 S. Ct. 870, 38 L. Ed 2d 755 (1974) But for the disputed Freedman letters, Barrett and Dripps
were adequately credentialed to sit for the lieutenancy examination and to compete for any vacancy at that level.

Of course, an enforceable property interest requires more than a merely unilateral expectation of receiving a benefit. See,
Basile v. Elizabethtown Area School District, 61 F. Supp. 2d 392 (1999). There is little indication, however, that either Barrett or
Dripps proceeded with his application for the exam according to merely imagined or insubstantial assurances of eligibility. On the
contrary, the record indicates that the Township, through its representatives and agents, shared the view that Barrett and Dripps
did not have discipline of record that disqualified them from sitting for the lieutenancy exam. Because it not only was not contested
by the Township, but was explicitly concurred in by the Township and was, indeed, confirmed by the removal of the disciplinary
notices from the personnel files, that the officers were not disqualified by any disciplinary action for sitting for the examination,
and because there was no other impediment to sitting for the examination, a substantial, not a merely unilateral or illusory, expec-
tation interest was apparent.

While it is true that neither officer could compel the Township to declare and fill a vacant lieutenant position, placement on any
list for promotion that was generated following the examination would provide an officer with a legitimate expectation interest in
promotion. See, Pennsylvania Game Commission v. Sate Civil Service Commission, 789 A.2d 839, 845 (Pa Cmwlth Ct., 2002);
Trotsky, supra. In fact, the circumstances of this case would appear to conform to circumstances that our Commonwealth Court
has indicated may give rise to an enforceable expectation interest. The case of In re Appeal of Walter R. Carlson, 152 Pa Cmwlth.
285, 618 A.2d 1206 (1992) considered the matter of an applicant for employment with the North Huntingdon Township Police
Department. Carlson had previously been removed from other police departments for poor work performance. Additionally, while
previously employed as a part-time officer with North Huntingdon Township, Carlson had lied to his superiors. The North



March 9 ,  2012 page 117

Huntingdon commissioners asked the Civil Service Commission to remove Carlson’s name from the list of applicants for hire. The
Civil Service did so. Carlson appealed that action to the Civil Service, which, following a hearing, upheld the decision to remove
Carlson from the applicant pool. Carlson appealed to the Westmoreland County Court of Common Pleas and, thereafter, to the
Commonwealth Court, insisting that his due process rights had been violated when the Civil Service Commission removed his name
from the eligibility list before conducting a hearing. The Commonwealth Court reasoned that a hearing subsequent to removal from
the list fully served Carlson’s due process entitlement because no property interest would have been created until the township
had approved – or not objected to – Carlson’s placement on the list of candidates eligible to be hired. The opposite circumstance
is, of course, present in this matter; Ross Township had, to all appearances, acted to remove any obstructions to the placement of
Barrett and Dripps on the list of candidates to be tested, had negotiated and given explicit assurances to the effect that the respec-
tive disciplines of Barrett and Dripps would not be deemed written reprimands within the understanding of the progressive disci-
plinary program administered by the Township and had additionally caused or permitted the Township solicitor’s office to endorse
the officers’ applications to that effect. By virtue of the explicit assurance that they had no written reprimands of record and that
the Township would not oppose their placement on the list of officers eligible to sit for the lieutenancy examination, Barrett and
Dripps had acquired a legitimate expectation that they would sit for that examination.

As the Township solicitor explained during her testimony before the Commission regarding the eligibility of Sergeant Barrett:

A. …And I can tell you that the intent of everyone in that room and what the intent of the Board of
Commissioners was, that that letter, regardless of what it state and whatever Chief Freedman’s intention was when he
wrote it, at the end of the resolution and when the grievance was settled, it was not to be considered a written repri-
mand.

Q. Was the grievance over a written reprimand?

A. It was regarding a discipline. I don’t know that the term “written reprimand” was ever included. I don’t
know that.

N.T. 44 (45, passim)

In evaluating a local agency adjudication, where a complete record is made before the agency, a reviewing court shall hear the
appeal on the record supplied, and shall affirm the local agency’s adjudication unless it violates constitutional rights, is not in
accordance with law, violates the statutory provisions governing practice and procedure before local agencies, or contains neces-
sary findings that are not supported by substantial evidence. See, In re Rainmaker Capital of Chestnuthill, LLC, 23 A 3d 1117 Pa
Cmwlth 2011. If the court determines that the adjudication of the agency should not be affirmed, the court may set the agency’s
ruling aside or modify that ruling, in whole, or in part, or may remand the proceeding to the local agency for further disposition in
accordance with the order of the court. 2 Pa.C.S.A. Administrative Law and Procedure, § 754.

It is difficult in this matter to conclude that the evidence adduced during the course of the Ross Township Civil Service
Commission hearing supports the conclusion of the Commission. Notwithstanding that every witness represented to the Commission
that from the perspective of the Township and of the police officers and, indeed, from the perspective of the former Chief of Police
who had issued the discipline, the letters were not intended as and did not constitute written reprimands, the Commission arrived
at a contrary conclusion. The Commission rests that conclusion in significant part upon the extraordinary finding that the Township
solicitor presented deliberately false testimony to the Commission. Indeed, the Commission insinuates that all witnesses had con-
spired to exclude the former Chief from the proceeding and to advance a fraudulent version of events to the Commission.3

The Commission determined that the absence Chief Freedman as a witness permitted an adverse inference against the account
of events described by Dripps and Barrett. That determination by the Commission contradicts the guarded application afforded
the “missing witness” adverse inference rule in Pennsylvania. It is simply not the case that parties who elect not to produce every
available witness to material events in their case risk a sua sponte determination that the absent witnesses, if called, would have
contradicted testimony that was presented to the fact finder on behalf of that party:

When a potential witness is available to only one of the parties to a trial, and it appears this witness has special infor-
mation material to the issue, and this person’s testimony would not merely be cumulative, then if such party does not
produce the testimony of this witness, the jury may draw an inference that it would have been unfavorable.

Commonwealth v. Jones, 455 Pa 488, 495; 317A.2d 233, 237 (1974) [Emphasis added]

If it appears that the testimony of a further witness would be merely cumulative or if there is a satisfactory explanation as to
why a particular witness has not been called, then reliance upon an adverse inference based upon a purported failure to call that
witness is reversible error. See, generally, Commonwealth v. Evans, 444 Pa. Super.545, 553 664 A.2d 570, 573-574 (1995). Without
first eliciting the officers’ explanation for not calling Chief Freedman as a witness, the Commission concluded that that Freedman
was not called because he would have contradicted the testimony of all witnesses who were called to testify. The Commission
should have inquired as to the availability of Chief Freedman or the reason he was not called to testify before presuming that his
account of events would be fatally inconsistent with the officers’ account.

A fair review of the record indicates that counsel for the officers determined that testimony from the Chief would have
been merely cumulative to that of all other witnesses and to the evidence that had been provided to the Commission and,
therefore, would have been unnecessary. In fact, among the exhibits presented in advance to the Commission was a copy of
the telephone text message from the Chief confirming that he had removed the letter from Sergeant Dripps’ personnel file.
Sergeant Dripps proffered the original during the hearing. The solicitor for the Commission not only made no objection to
that exhibit but, quite to the contrary, indicated that Dripps should not be concerned with the authenticity and sufficiency of
that confirming exhibit:

Q. Do you have a text message with –

A. I have it on my phone as well as a hard copy that I believe I’ve given to you.

Q. Could you show the Commission your actual text message?

A. You can see it on my phone. Sure.



page 118 volume 160  no.  5

Mr. Sherman: If that’s your assertion, I don’t see any reason why we need to —

(N.T. 58)

Moreover, and perhaps more fundamentally, to the extent that any negative inference may be drawn from a party’s election not
to call a witness who is exclusively within control of that party, that inference may be drawn only as to controverted matters upon
which that witness is “best informed” in comparison to other witnesses. See, e.g., Raffaele v. Andrews, 197 Pa Super 368, 178 A 2d
847 (1962). In this case, the particular matter in controversy had been whether the discipline issued to Barrett and Dripps com-
prised “formal written reprimands”. Counsel for Barrett and Dripps had determined that Chief Freedman was not competent to
testify to that distinction, and elected to instead present the testimony of the solicitor. The position taken by Barrett and Dripps
was that, definitionally, the letters did not comprise letters of discipline:

So look to personnel policies. Personnel policies developed by the township, not this Commission, they’re reviewed;
and they’re defined by the township and the township solicitor. And what do we find?

We find not a formal written reprimand, but a written reprimand. So I question that maybe a formal written repri-
mand that the Civil service Commission is dealing with might be something even more than a written reprimand.

But we know the written reprimand under the personnel policies is defined. It has to be in someone’s file for at least
a year. And we know that the township solicitor, who opines on legal matters for the township on things involving the
township and the personnel policies of the township are within the purview of the township solicitor [who] said “This
isn’t a written reprimand.”

…

I heard Mr. Sherman asking the question, well, when this letter was submitted by the chief, it said “written repri-
mand” on it. Well, the chief doesn’t decide if it’s a written reprimand. That’s what the township solicitor is for.

(N.T. 63-64)

The testimony of the Chief would have been, at best, cumulative to other evidence presented on behalf of the officers. Having
determined that the testimony of the Chief, if competent on the point at all, would nonetheless be cumulative to and inferior to the
testimony elicited from the Township solicitor regarding the effect of the letters, counsel for Barrett and Dripps could reasonably
forego testimony from the Chief. As noted by counsel for Barrett and Dripps: “It was not necessary nor would it have been practi-
cal to call six rather than four witnesses to give the same testimony”. (Brief in Support of Statutory Appeal”, at. p. 9) 

Given that the record manifests a rationale for the election to forego testimony from Chief Freedman, the Commission erred in
drawing a negative inference from counsels’ election not to present the Chief as a witness.

The Commission asserts that “[o]nly the Township, after a proper vote, can lower discipline”. The Commission charges that
the Township solicitor falsely testified that the Township Commissioners took such a vote. (Commission Brief, at p. 16). That
conclusion by the Commission is predicated upon its post-hearing acquisition and review of the minutes of a Township meeting
conducted in September 2010. Those minutes do not reference a vote regarding police discipline.

The Commission’s analysis misstates the testimony of the Township solicitor. The solicitor testified that the matter was dis-
cussed and resolved in executive session, “as we are entitled to do under the Sunshine Act, because it is a personnel matter; and
that’s how it was agreed to.” (N.T., 35). The solicitor did not aver that a vote was taken on the record at an open meeting. 

Further, the solicitor did not testify that the Township commissioners consented to a modification of discipline. On the contrary,
the solicitor stated that discussions held during the September 2010 executive session clarified the understanding that the action
taken by Chief Freedman toward Barrett would not be regarded by the Township as a written reprimand. The Township solicitor
resisted efforts by the solicitor for the Commission to characterize the action taken toward Sergeant Barrett as a written repri-
mand. Counsel for the officers objected repeatedly to such characterizations by the solicitor for the Commission. (See, e.g., N.T.,
42, 45).

The Sunshine Act is not violated by discussions held during an executive session relating to labor relations and arbitration when
such discussions do not yield an official act. 65 Pa. C.S.A. §708. If, as described in testimony provided to the Commission, the sub-
stance of the discussions in executive session was merely that the Township concurred with the Union position that the Freedman
letters did not comprise letters of reprimand, the triggering event of an “official act” that might compel a vote at an open meeting
did not occur.

More fundamentally, the question of whether Dripps and Barrett each arrived at an enforceable settlement or grievance reso-
lution sufficient to expunge the letters that the Commission deems to be disqualifying formal letters of reprimand is a matter prop-
erly deferred to the courts, and is beyond the peculiar expertise of the Commission. The Commission relies upon Finnegan v. Com.,
Public School Emp. Retirement System, 126 Pa Cmwlth 524, 560 A.2d 848 (1989) aff ’d 527 Pa. 362, 591 A.2d 1053, 68 Ed. Law Rep.
412 (1991) for the proposition that the Commission is not bound by representations made to Dripps and Barrett by employees or
agents of the Township that the officers would qualify to sit for the lieutenant exam. Finnegan involved a teacher’s effort to enforce
assurances given by retirement system employee that teacher could “purchase” 15 years of service in order to retire at the annu-
ity level she desired. The controlling statute prohibited purchase of more than 12 years. Finnegan, accepting the mistaken advice
of the retirement system employee, believed she qualified for an early retirement window and irrevocably elected early retirement
only to subsequently discover she had not qualified and that her anticipated monthly annuity payment would be markedly reduced.
Our Commonwealth Court held that, notwithstanding the representations made to and reasonably acted upon by Finnegan, the
retirement board could not be estopped from asserting a statutory provision; “[t]o decide otherwise would be tantamount to
giving employee errors the effect of amending the substance of a statute”. 126 Pa.Cmwlth. at 590

It is true that neither Chief Freedman nor the Township solicitor or the Ross Township Board of Commissioners could provide
enforceable assurances that Barrett and Dripps would qualify to sit for the lieutenant exam. It was well within the authority of
those individuals, however – in fact, it was within the scope of their authority and not within the capacity of the Civil Service
Commission – to arrive at a final determination of the discipline assessed to Barrett and Dripps. Unlike the circumstance in
Finnegan in which the employee relied upon the representations of individuals who lacked any discretion in their administration
of the Public School Employees’ Retirement Code, the Township representatives in this case enjoy significant discretion in the
administration of their own disciplinary policy.
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A public employee who is a member of a bargaining unit and who is confronted with the possibility that the memorialization of
an informal disciplinary event has improperly been placed in or will remain in his personnel file contrary to representations earli-
er made to him by the employer may elect to remedy that perceived wrong through the grievance – arbitration machinery of the col-
lective bargaining agreement. Successful prosecution of a grievance can result in full expungement of the record of the warning or
discipline. Typically, a grievance – arbitration dispute resolution process is a multi-tiered procedure that is initiated by an informal,
oral workplace appeal and may eventually advance to a written grievance and, ultimately, to binding arbitration. At any point, the
parties may arrive at a resolution that abates the discipline, and the parties may do so with a view toward mitigating consequences
that the parties are persuaded were unintended or unjustified at the time discipline was issued. According to the record, both Dripps
and Barrett considered filing a grievance in response to the letters issued by Chief Freedman and Barrett ultimately carried through
with a formal grievance. Dripps accepted assurances that the letter would be removed from his file and, in consideration of those
assurances and subsequent confirmation that the letter had been removed, did not pursue a grievance4. Barrett and his representa-
tive Union did not advance his grievance, relying upon the Township’s representations that it shared the view that the letter did not
constitute a disqualifying letter of reprimand. As counsel for Dripps and Barrett both asserted to the Commission, a determination
of the binding effect of those informal resolutions between the Township and the officers is beyond the purview of the Commission.
The Commission may consider the collateral consequences of a settlement reached between the Township and its employees, but an
examination of whether the parties have complied with the requisites of the grievance-arbitration process and have otherwise, in
fact, resolved disputed discipline between themselves is not a determination entrusted to the Commission. The Commission can
exercise only the administrative authority conferred upon it by specific legislative enactment. See generally, Pennsylvania Human
Relations Commission v. Zamantakis, 478 Pa 454, 387 A2d 70 (1978). The matter of the adequacy of the procedures by which the
Township and its officers arrived at settlement under the alternate dispute resolution procedures of the police collective bargaining
agreement is not within the Commission’s scope of review. The appropriate forum for the resolution of that matter would be griev-
ance arbitration or, if the matter were considered as a question of general contract law, the courts.

Assuming the Commission could properly adjudicate whether the Township had given binding assurances that the discipline of
Barrett and Dripps did not constitute written reprimands, the Commission would be required to determine the enforceability of
settlement agreements according to principles of contract law. Mazzella v. Koken, 559 Pa 216, 739 A 2d 531 (1999) Generally, in
the absence of fraud, duress or mutual mistake that would abrogate mutual intent, a court cannot disregard terms of settlement
presented to it by the parties. Century Inn, Inc. v. Century Inn Realty, 358 Pa Super 53, 516 A 2d 765 (1986). Accordingly, in
Pennsylvania, a settlement agreement will be enforced if the parties themselves have mutually accepted all material terms,
notwithstanding that the parties have not fully agreed upon the language of that agreement or have yet to formalize their agree-
ment. Mazzella, supra. In the case at hand, if indeed the Sunshine Act did require the Township to confirm its position by means
of a vote taken during an open meeting, the Commission’s finding should have been only that the enforceability of the settlement
remained subject to confirmation by open vote. The condition of full compliance with the Sunshine Act could have been accom-
plished at any point. A “curing” vote held during a subsequently held open meeting, where citizens can voice their opinions, has
been sanctioned under the Sunshine Act. See, Belitskus v. Stratton 830 A.2d 610 (Pa. Cmwlth., 2003); Moore v. Township of
Raccoon, 155 Pa.Cmwlth.529, 625 A.2d 737 (1993).

The Commission insists, however, that, because Chief Freedman did not testify, the evidence before it constituted unreliable
hearsay. Asserting that a finding of fact based solely on hearsay cannot stand, the Commission maintains that it properly denied
the appeals of Barrett and Dripps. (Commission Brief, at 17). Contrary to the Commission’s contention, administrative agencies
may accept and rely upon hearsay that is stipulated to by the parties or otherwise possesses a strong indicia of reliability. See,
Webster by Webster for Lisa v. W.C.A.B., 92 Pa Cmwlth. 412, 499 A 2d 1117 (1985). The criteria of reliability would seem to be
met by the stipulation of all parties that the actions taken by Chief Freedman did not constitute written reprimands.
Furthermore, in an administrative hearing, among the indispensable elements of procedural due process are notice of the alle-
gations to be considered and an adequate opportunity to provide an informed response. See, Goslin v. State Board of Medicine,
949 A 2d 372 (Pa Cmwlth., 2008). If the Commission regarded the stipulations of the parties as unreliable or, as it appears, sus-
pected a conspiracy of lies from the parties and intended to prosecute the matter as such, then notice of that intent should have
been provided to the Dripps and Barrett. It was expressed to the Commission very early in the March 15, 2011 hearing that the
parties were surprised by the production of the letters of reprimand that were to have been expunged and were not prepared
to go forward if the legitimacy of the expungements was a matter in dispute. (N.T., 24, passim). Although the solicitor for the
Commission disclaimed any intention to function as an investigator and prosecutor, as well as the ultimate adjudicator, Barrett
and Dripps compellingly argue that the solicitor improperly assumed that combined role, to their surprise and detriment. The
hearing should have been adjourned and continued to another date, permitting the parties adequate opportunity to respond to
the allegations of the solicitor.

The Court determined that the findings of the Commission were not supported by substantial evidence and that the officers had
been denied due process. Given the lack of substantial evidence, the finding by the Commission was set aside.

BY THE COURT:
/s/McCarthy, J.

Date: November 9, 2011

1 Rules of the Civil Service Commission, Township of Ross, §4.4(b)
2 February 28, 2011 correspondence from Union counsel to counsel for the Civil Service Commission requesting a hearing on the
Commission’s determination of the officers’ ineligibility for the examination; Decision of the Ross Township Civil Service
Commission, April 6, 2011, at pp. 4-5.
3 Brief of Ross Township Civil Service Commission in Opposition to Appeal, at p. 13, 15-17. Although the Commission might urge
that credibility determinations are not reviewable, the determination by the Commission that the absence of Chief Freedman
permits an adverse inference to be drawn against the officers is an evidentiary determination that is not within the ambit of
credibility assessments immune to review.
4 Had Sergeant Dripps not received a confirmation that the letter had been removed from his file, he could then have instituted a
grievance.
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PPG Architectural Finishes, PPG v.
N. Siperstein Rt 22E Union Plant Corporation, et al.

Contract—Joint and Several Liability

No. GD-09-10348. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McCarthy, J.—October 13, 2011.

OPINION
PPG, PPG Architectural Finishes, Inc., (“PPG”) commenced an action alleging breach of contract for the sale of goods against

various corporate defendants as well as against Defendant Lawrence Katz individually. During discovery and for purposes of trial,
the separate corporate Defendants admitted to the amounts owed to PPG. However, the corporate defendants disputed any collec-
tive liability. Defendant Katz denied any personal liability for any unpaid purchase order.

The matter proceeded to non-jury trial. Following the conclusion of the plaintiff ’s case in chief, the Court granted a compulsory
non-suit in favor of the individual defendant, Lawrence Katz. At the conclusion of the trial, a verdict in the amount of $652,340.73
was entered for the PPG and against all Defendants, jointly and severally, with the exception of Defendant Lawrence Katz, who
had previously been dismissed from the case, and Siperstein Bergenfield Paint and Wallpaper Co., Inc., As to Defendant Siperstein
Bergenfield Paint and Wallpaper Co., Inc., solely, a verdict was entered for PPG and against that individual Defendant in the
amount of $36,034.80. Both parties timely filed motions for post-trial relief. The Court denied the motions. Defendants have
appealed and Plaintiff PPG has filed a cross-appeal.

Defendants’ Concise Statement of Errors Complained of on Appeal sets forth two issues for appeal to be addressed by the trial
Court: (1) PPG failed to make out a case sufficient to support a finding of joint and several liability against the various corporate
defendants and (2) the Court committed reversible error when it permitted PPG to present evidence, over objection, of an unin-
corporated association or to find joint and several liability, even though, according to Defendants, PPG failed to allege any such
theory in the complaint filed in this matter. A third assignment of error, regarding preliminary objections pertaining to personal
jurisdiction, concerns a matter not decided by this judge and is not addressed in this Opinion. 

In its cross-appeal, PPG also asserts three errors: that the Court erred in excluding the Long Branch location from the
“Siperstein chain”; that the Court erred in excluding the Bricktown location from the “Siperstein chain”; and that the Court erred
in granting a compulsory non-suit in favor of Defendant Lawrence Katz.

By Order dated September 28, 2011, the Superior Court consolidated the appeals.

Joint and Several Liability
The claim against the corporate defendants, who are engaged in the business of operating retail stores that sell paints, paint colors,

wall coverings, window treatments and related accessories, arose from PPG’s assertion that the various defendants failed to make
timely payment upon goods delivered in response to purchase orders. Beginning in the early 1980s, PPG supplied the defendants with
paints and other products pursuant to purchase orders submitted to PPG. In or around 2007, the defendants became consistently
delinquent in payment and, according to PPG, had become the largest past due account by September 2007. PPG stopped shipments
to the defendants in 2008.

PPG supplied goods to the Siperstein stores on open account; that is, PPG filled product orders as those orders were placed.
There was no written contract. In addition to receiving orders that supplied individual stores, PPG filled orders for larger buys.
Larger buys could involve several truckloads of paint with each truckload ranging from 2,000 to 3,600 gallons of paint. Larger buys
were negotiated as a single purchase on behalf of multiple Siperstein stores.

All PPG invoices were delivered to a Jersey City, New Jersey, address, which PPG purportedly understood to be Siperstein’s
“main office”. All checkbooks for the various Siperstein store locations were kept at that Jersey City site. Additionally, payments
to PPG were sometimes made from a consolidated account known as the Sipersteins’ Consolidated Bank Account.1 Notwithstanding
that each corporate defendant had been separately incorporated and maintained a discrete principal place of business, PPG states
that, based upon its experience, it reasonably regarded the individual stores as components of a single account under the corpo-
rate aegis of “Siperstein”.

In or around the year 2000, Defendant Siperstein Bergenfield Paint & Wallpaper Company elected not to participate in consol-
idated purchases or act through the Jersey City site, but instead established a separate account with PPG. In late 2007, the chief
financial officer for Siperstein requested that PPG begin invoicing each store location as an individual account. PPG responded
with an informational request and, receiving an inadequate response, did not parcel the master account. That financial officer, Mr.
Cozewith, is a principal of all the Siperstein paint stores with the exception of the Bergenfield store and one other. PPG asserted
that, at least until the time that PPG ceased doing business with Siperstein, the Siperstein account remained “essentially one big
account for all of the stores except Bergenfield”. (N.T. 38).

Defendants responded that, although each individual corporate defendant has acknowledged its particular indebtedness to
PPG, any collective liability is disputed. Each corporate defendant denies that any compensation is due from it to PPG for prod-
ucts sold to any store not owned by that individual defendant.

Following a review of the record, any contention that the individual Defendants have no shared liability to PPG fails. The
Defendants functioned as members of an unincorporated group for whom Mr. Cozewith appeared to act as agent. Defendants,
whether intentionally or carelessly, caused PPG to believe that Cozewith acted with the authority of the “chain”, and induced PPG
to set prices and terms of sale upon the belief that each transaction would be supported by the chain rather than merely by an indi-
vidual store. Cozewith acted as a director, owner or officer of virtually all the stores that comprised what PPG perceived to be a
Siperstein “chain of stores”.2 Defendants’ insistence that Cozewith was not, in fact, vested with authority as to all stores does not
assist it on the matter of the individual stores’ liability. The manifestation regularly made to PPG throughout its course of dealings
was that Cozewith spoke on behalf of the group of Siperstein stores. In the absence of explicit direction sufficient to disabuse PPG
of any reasonable conclusion that each Defendant and all Defendants were bound by a transaction, that manifestation of authority
was sufficient to bind the members of the group on each transaction.

Bergenstein withdrew itself from the practice of common negotiations, thereby insulating itself from any common liability on
future transactions. At a much later point, an effort was made by other individual stores to also separate their individual accounts
from the main account. That effort to singularize accounts failed due, in part, to the refusal to satisfy PPG’s demand for a personal
guarantee on the debt individually incurred by any Siperstein store.3 PPG had foregone personal guarantees due, in part, to a justi-
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fiable belief that transactions negotiated on behalf of the “chain” would be backed by the credit of the full group. PPG’s perception
that recourse could be taken against the Siperstein chain in the event of nonpayment had induced it previously to forego additional
assurances such as personal guarantees upon the debt of each store. 

Until such time as the individual stores took reasonable steps to notify PPG that they would order and pay independently of the
other stores, each store shared liability for default on items billed to the parent account. The apparent co-mutuality of the stores,
unmitigated by any correcting information to PPG, required a finding of shared liability. Even though an individual store might
not otherwise have been liable as a party to a transaction, and, indeed, did not explicitly authorize a representation that it would
share responsibility for goods delivered to but not paid for by another store, PPG could rely upon the appearance of authority con-
ferred upon Cozewith to bind the entire chain of stores for which he negotiated with PPG. PPG entered into transactions with the
Siperstein stores upon a justifiable belief that the network of stores afforded a failsafe as to any individual default:

A person who has not made a manifestation that an actor has authority as an agent and who is not otherwise liable as a
party to a transaction purportedly done by the actor on that person’s account is subject to liability to a third party who, if

(1) the person intentionally or carelessly caused such belief, or

(2) having notice of such belief and that it might induce others to change their positions, the person did not take reason-
able steps to notify them of the facts.4

Defendants’ insistence that they operated independently from one another and, therefore, did not provide any basis for con-
cluding that Cozewith may bind all of them on any individual purchase is further contradicted by the conduct of the group as
individual stores began to fail. Product, fixtures and inventory, including inventory supplied by PPG, was shared among the
stores. Testimony addressing the closing of the N. Siperstein Route 22 East Union Paint Corporation is instructive: 

Q. And when that store closed, there was product that had been shipped to that store for which PPG hadn’t been paid;
isn’t that a fact?

A. Yes.

Q. Now, when that store closed there was still some inventory and fixtures in that store; isn’t that right?

A. Yes.

Q. Now, the inventory presumably included PPG paint. Isn’t that a fact?

A. Yes.

Q. I don’t know what the inventory was at the end of the closing of the store.

…….

Q. Whatever inventory was in there, went somewhere else is that right?

A. Correct.

Q. It went to another Siperstein store, isn’t that right?

A. That’s very possible.

Q. Do you know which Siperstein store it went to?

A. It might have gone to various stores.

…

Q. But, in any event, the value of that inventory that went to this other store, that money wasn’t paid to PPG, was it?

A. No.

Q. That’s why that particular corporation still owes money to PPG?

A. Correct.

Q. But under your theory, PPG will never get to see a dime of that money, because you closed the store down; and there
is nothing left. Is that pretty much accurate?

A. That’s what happens sometimes.

N.T. 190-191

When an individual acting for an unincorporated group acts or appears to act as an agent as to the members of that group and
when those members not only individually enjoy the bargaining advantages of that collective negotiation, but also ultimately share
the product delivered by the vendor, those member would certainly appear not only to have conferred authority upon the individ-
ual but to have functioned as an unincorporated association. When, additionally, the group functions in a manner that would defeat
the vendor’s collection efforts against individual members, the group is estopped to deny that the agent acted for the group. An
unincorporated association is “a body of individuals acting together for the prosecution of a common enterprise” See, Selected
Risks Insurance Co. v. Thompson, 520 Pa 130, 137, 552 A. 2d 1382, 1385 (1989). An unincorporated association may, therefore, oper-
ate as a principal in a principal-agent relationship. Thousand Dollar Club v. Kripinsky 47 D&C 4th 393, 2000 WL 33239956.
Defendants, by virtue of their apparent common operation as a network of stores through Cozewith at the time that purchases were
bargained and also by their subsequent acts and, indeed, by their conduct as collection efforts were made, must be found to share
the liability of the debts incurred to PPG.

Adequacy of the Pleadings by PPG
Contrary to the contention that PPG failed to allege any theory of joint and several liability in the Complaint, a review of the
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complaint discloses specific allegations, for example, that the various locations “collectively operate as and … were known to PPG
as “Siperstein Paints”; “Siperstein Paints would send payments from its central office in Jersey City, New Jersey…”; and that “a
valid, enforceable agreement existed between PPG and Siperstein Paints”. (Complaint, at ¶¶19, 23, 40). Defendants did not prelim-
inarily object to that aspect of the complaint. Defendants’ Answer denied that Siperstein Paints was either an entity or a party to
the action filed by PPG. (See, Answer and New Matter at ¶23). It would seem that by setting forth that conclusion of law in the
Answer, Defendants recognized that the Complaint set forth an intention by PPG to proceed on a theory of collective liability.
Defendants’ election not to demand a more specific pleading would seem to foreclose its current contention that PPG failed to
adequately allege any theory of joint and several liability in advance of trial.

Exclusion of the Longbranch and Bricktown Locations
PPG demanded $859,599.01, insisting that that is the aggregate balance owed by the Siperstein chain of stores. That figure

included, however, amounts allegedly owed by two locations, Longbranch ($165,783.10) and Bricktown ($41,475.18), not shown to
be part of a Siperstein “chain”. Indeed, neither those names, nor their complete corporate names (N. Siperstein West End Paint
Company, Inc., and Siperstein Bricktown Paint Corp) appear on the Complaint. Accordingly, the figure is adjusted to $652,340.73,
together with interest. Accordingly, with the exception of Defendant Lawrence Katz, who had previously been dismissed from the
case, and Siperstein Bergenfield Paint and Wallpaper Co., Inc., a verdict was entered for the PPG and against all Defendants, jointly
and severally, in the amount of $652,340.73. As to Defendant Siperstein Bergenfield Paint and Wallpaper Co., Inc., solely, a verdict was
entered for PPG and against that individual Defendant in the amount of $36,034.80.

Personal Guarantee by Lawrence Katz
The practice of the parties had been to obtain the signature of Defendant Lawrence Katz on any personal guarantee (Videotape

Deposition of Lisa Gorman, at p. 48-49, passim). The allegation of more extensive personal guarantees is predicated upon an
“impression” that Mr. Katz occasional oral remarks such as “I’m in it for the long haul”, “I’m a man of my word”, and “I will make
sure PPG gets paid”. Any conclusion by PPG that such remarks provided an enforceable personal guarantee is not only contradicted
by the practice of securing Mr. Katz’ signature on a promissory note as to any guarantee but also rendered unreasonable by the
lack of any specificity to the purported promises. PPG, in effect, alleges an oral modification to an unwritten agreement that effec-
tively attaches a personal guarantee to the entire scope of the original contract. Where a party seeks to enforce a disputed oral
agreement, it is incumbent upon the party purporting such an agreement to establish the essential terms and conditions assented
to by the parties. See, Mackay v. MacKay, 984 A 2d 529 (Pa Super., 2009). The evidence of Mr. Katz proffering a guarantee of pay-
ment to PPG is far too vague to permit a verdict against him.

BY THE COURT:
/s/McCarthy, J.

Date: October 13, 2011

1 Checks received by PPG from the consolidated account had been stamped, however, with a particular store location.
2 Discovery responses by Defendants additionally established that Bruce Cozewith was a director of every corporate defendant
with the exception of the Bergenfield store and was a shareholder of every corporate defendant with the exception of the Siperstein
Rte 22 West and Bergenfield stores.
3 N.T., 125
4 See, Restatement of Agency, 3d, §2.05, Estoppel to Deny Existence of Agency Relationship

Terence J. Nypaver and Dolores Nypaver v.
Duquesne Light Company

Condemnation—Eminent Domain

No. GD 10-21592. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McCarthy, J.—December 6, 2011.

OPINION
The recent history of this dispute originates with the consolidated administrative law proceedings of Mark R. Janosko, et al v.

Duquesne Light Company and Raymond Jacobs v. Duquesne Light Company before the Pennsylvania Public Utility Commission.
At issue in those proceedings was a March 2005 application submitted to the Commission by Duquesne Light Company regarding
the siting and construction of an approximate 4.1 mile, 138 kilovolt (kV) electric transmission line in Hampton, McCandless and
Ross Townships in Allegheny County. At the time of the application, existing subtransmission lines in the area operated at 23 kV.
By means of new construction, Duquesne Light hoped to alleviate an overload on existing distribution substations that serviced the
Hampton and McCandless areas as well as neighboring townships. Following consultation with a team consisting of ecologists,
engineers and transmission system planners, Duquesne Light identified seven possible routes for an enhanced transmission line.
Most of those routes travelled through residential areas and rights-of-way across privately owned parcels. Among the possible
routes was one designated as “Route E”, which primarily followed a right-of-way owned by Duquesne Light that traversed private
property, including property that is owned by Terence and Dolores Nypaver, the plaintiffs in this matter.

Copies of the March 2005 application were made available for public examination in accordance with 52 Pa Code §57.74(d) and,
not unpredictably, the published application drew protests. Of the protests, those filed separately on behalf of Raymond Jacobs and
Mark Janosko were denominated as formal complaints and were eventually processed to a hearing before the Commission. At that
hearing, the various parties addressed factors that Pennsylvania Code Title 52, §57 mandates must be considered when examining
any application for the siting and construction of a high-voltage transmission line or any portion of such a transmission line. 

At the conclusion of the hearing, the Administrative Law Judge ultimately concurred with the recommendation of the consultant
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team retained by Duquesne Light that Route E, rather than any other available proposed route, should be employed for construc-
tion of the new transmission line. The Janosko and Jacobs complaints were dismissed. In arriving at that decision, the
Administrative Law Judge opined:

Because the selected route (Route E) is located primarily on ROWs currently owned by Duquesne Light, that route is
superior to all the other routes when it comes to constructability. The company will have clear legal right to construct and
maintain the line. The company’s ROW1 agreements allow it to transmit electric power along the selected route. It is
already doing so at a voltage of 23kV and, as an easement holder, it has the right to reasonably expand its use of the ROW,
as long as the expansion is within the scope of the original easement and remains within the bounds of the ROW. See Hoch
v. Philadelphia Electric Company, 429 A 2d 27 (Pa. Super. 1985)

Commission, Initial Decision, at p.33

The Public Utility Commission granted Duquesne Light the regulatory authority to expand its transmission line from 23kV to
138kV. No timely exceptions or requests for review were filed following the publication of the Initial Decision and Order of the
Administrative Law Judge. Accordingly, that Order became final on February 5, 2007. 

The right-of-way mentioned by the Commission was created in 1931 by means of a conveyance from George Wittmer, Jr. and
Josephine Wittmer to Duquesne Light Company of a “Permit for the Erection of Pole Line Upon Private Property”. That permit
stated that the Wittmers:

do hereby give and grant unto the said Duquesne Light its successors and assigns: for transmitting electric current for
any and all purposes, the right, privilege and authority to erect, use, maintain, renew and finally remove five (5) poles,
together with the cross arms, cables, wires, anchors, guys, brace poles and other fixtures and apparatus thereto belonging,
upon, over and across our land…with the right to trim or remove any trees or shrubbery which, at any time, may interfere
or threaten to interfere with the construction, maintenance, repair, renewal, use or operation of an electric distribution or
transmission line, and with the further right to permit others to use said poles and apparatus. Poles to be placed as shown
on blue print hereto attached.

Pursuant to that explicit right-of-way, Duquesne Light had erected standard utility poles, which supported 23kV transmission
lines. It is not disputed that, periodically, Duquesne Light caused an area approximately twenty-five (25) feet in width along the
path of the poles and the transmission lines to be cleared of vegetation. (Petition for Appointment of a Board of Viewers, at ¶6;
Preliminary Objections to Petition for Appointment of a Board of Viewers, at ¶6). 

Terence Nypaver and Dolores Nypaver, husband and wife, are the owners of and reside upon a parcel of real estate on a sub-
urban, residential street known as Shady Oak Circle in the Town of McCandless, Allegheny County, Pennsylvania, and were the
owners of that parcel in advance of any effort initiated by Duquesne Light to enhance the capacity of electric transmission lines
across the right-of-way conveyed by the Wittmers. The Nypaver parcel is subject to the right-of-way. One of the five poles that
the easement explicitly mentions was erected on the property once owned by the Wittmers and now owned by the Nypavers. At
the time of the 2005 petition to the Public Utility Commission, only one pole was on the Nypaver property and the clearing of
vegetation on the Nypaver property by Duquesne Light to that point had been approximately twenty-five feet in width and had
not previously ever exceeded that width.

In February 2009, approximately two years after receipt of regulatory approval to expand its transmission line along the
Wittmer Right-of-Way to 138kv, Duquesne Light expanded the ground area that it would clear of vegetation on the Nypaver prop-
erty from twenty-five (25) feet in width to one hundred (100) feet in width along the path of the transmission line. Duquesne Light
cut down approximately thirty-five (35) mature trees on the property to stump level (Petition for Appointment of a Board of
Viewers, at ¶8; Preliminary Objections to Petition for Appointment of a Board of Viewers, at ¶8)2 The Nypavers assert that, by
broadening the cleared area to approximately 100 feet and cutting 35 mature trees to accommodate the expansion of its transmis-
sion system, Duquesne Light engaged in a de facto taking of a significant portion of the Nypaver property. Accordingly, the
Nypavers petitioned for the appointment of a Board of Viewers to ascertain compensation due them by reason of the de facto acqui-
sition and taking of a portion of the Nypaver property alleged to have resulted from the expansion of the electrical transmission
system. (Petition for Appointment of a Board of Viewers, at ¶14). By Order dated January 11, 2011, the Honorable Judith Friedman
designated a Board of Viewers to view the property.

Duquesne Light filed preliminary objections to the Nypaver petition. Incorporated within those preliminary objections was an
answer to the Nypaver petition.3 In that filing, Duquesne Light asserted that its broadened use of the property had been within the
scope of the rights acquired under the March 1931 permit conveyed by the Wittmers. Duquesne Light further asserted that,
because its actions were in furtherance of a reasonable and necessary use of an electrical transmission or distribution system,
those actions did not substantially deprive the Nypavers of the expected use or enjoyment of their property and the Nypavers, con-
sequently, did not suffer any cognizable harm. Alternatively, and to the extent that any of its actions may be found to have exceeded
the scope of the existing permit, Duquesne Light asserted that the sole avenue of redress available to the Nypavers would be an
action in trespass for damages.

The parties presented the matter as an interpretation of contract language. No factual dispute has been raised. See, Shaner v.
Perry Township, 775 A. 2d 887, (Pa. Cmwlth 2001). The question presented was whether the conduct alleged by the Nypavers and
acknowledged by Duquesne Light to have occurred was within the scope of the existing right of way. This Court, determining that
the averments, on their face, established that the scope of that right-of-way had been exceeded and that a de facto taking had
occurred, overruled the preliminary objections of Duquesne Light and directed that the matter proceed in a manner consistent
with the Order of Court of January 11, 2011, which had established a Board of Viewers to view the property, assess damages and
file a report. An appeal by Duquesne Light followed.

Duquesne Light timely filed and served a “Statement of Matters Complained of on Appeal”. In that Statement, Duquesne Light
asserted that the Court erred in the following particulars: (1) in concluding that the clearing by Duquesne Light of additional areas
within its right of way constituted a de facto taking; (2) in concluding that the Permit for the Erection of Pole Line Upon Private
Property did not grant Duquesne Light a general easement of undefined width; (3) in concluding that the clearing of additional
areas by Duquesne Light exceeded the scope of the Permit for the Erection of Pole Line Upon Private Property; (4) in concluding
that the actions of Duquesne Light deprived the Nypavers of the use and enjoyment of their property; and (5) in concluding that
an action in trespass was not the sole redress available to the Nypavers for any damages allegedly sustained as a consequence of
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Duquesne Light’s expanded clearing and use of the Nypaver property.
A de facto taking of real property is not a physical seizure of property. It is, instead, an interference by an entity with eminent

domain powers with the beneficial use and ownership of property. To prevail in an action that alleges a de facto condemnation, an
owner must undertake and satisfy the difficult evidentiary burden of demonstrating that he has been substantially deprived of the
beneficial use and enjoyment of his property and that such deprivation has come about by actions that exceed any privileges that
may have been conceded pursuant to another under a right-of-way agreement. Williams v. Borough of Blakely, 25 A. 3d 458 (Pa.
Cmwlth. 2011) The beneficial use of real property includes not only its present use, but also all potential uses, including the high-
est and best use of that property. See, Visco v. Department of Transportation, 92 Pa. Cmwlth. 102, 498 A 2d 984 (1985). 

Unlike the circumstances presented in many cases in which a property owner alleges a de facto taking, the claim of condem-
nation in this instance is not premised upon the mere conjecture that deprivation of an owner’s beneficial use and enjoyment of
his property might occur. See, In re Land for L.R. 1062 and 1068 (Routes 202 and 611 Bypasses), 422 Pa. 72, 221 A.2d 289 (1966);
Helms v. Chester Redevelopment Authority, 32 Pa. Cmwlth. 377, 379 A 2d. 660 (1977). On the contrary, there has indisputably
been a gross alteration of the Nypaver property. That fact is implicit in Duquesne Light’s own responses to the Nypaver petition,
which acknowledge that expanded clear-cutting occurred precisely in the manner and to the approximate degree alleged by the
Nypavers. Duquesne Light does not represent that the expanded clearing has been de minimis. It insists, rather, that while its
actions constitute a broadened use of property, that use is still permissible as it is within the boundaries of an existing right-of-
way. Alternatively, Duquesne Light argues that, to the extent the scope of the right-of-way may have been exceeded, the matter
of any consequent diminution of the Nypavers’ enjoyment of their property would be appropriately addressed not as a taking but
as an action in trespass.

Either approach urged by Duquesne Light concedes a material, enduring change to the property. The controversy between these
parties is not a dispute over the hypothetical consequences of an action that has yet, if ever, to occur. The controversy arises from
a change that has already occurred and which has an acknowledged dimension.

The 2009 clearing of additional areas by Duquesne Light presumed that the 1931 right-of-way for installation and maintenance
of five poles for electrical transmission lines, together with the right to trim or remove any trees or shrubbery which may “inter-
fere or threaten to interfere with the construction, maintenance repair renewal use or operation” of the line, contemplated sub-
stantially greater dedication of the Nypaver property to the function of transmitting electrical power than any actual prior use of
that right-of-way had ever indicated. Duquesne Light asserts, nonetheless, that the expansion from the original installation in or
around 1931 of poles along a 25-foot wide path to the substitution of a larger, taller pole, and an expansion of the cleared area by
75 feet, resulting in a 100-foot wide cleared swath, is well within the original intention and understanding of the parties. 

Duquesne Light identifies Zettlemoyer v. Transcontinental Gas Pipeline Corporation, 540 Pa. 337, 657 A. 2d 920 (1995) as a
leading case in the matter of construing existing easements. Zettlemoyer held that, where an easement is ambiguous, the grantee
shall have “reasonable and necessary use of the right-of-way within the purpose of the easement and the original intentions of
the parties”. 540 Pa. 350, 657 A. 2d 926. In arriving at that holding, Zettlemoyer explicitly rejected the proposition that a grantee’s
use and acquiescence subsequent to the grant of an easement defines the exact use and dimension of the easement as a matter of
law. Zettlemoyer instructed that it is the understanding of the parties as expressed at their creation of the easement, rather than
any subsequent pattern of restricted use, that determines the intended scope of the easement. Where, however, the instrument
that creates the easement fails to specify the width of the easement or is ambiguous on another aspect, a determination must be
made as to whether an asserted use is “a reasonable and necessary use in relation to the original purpose of the grant and with-
in the intention of the original parties to the grant”. 540 Pa 345, 657 A.2d 924 

Duquesne Light contends that the intent evident from the Wittmer permit was to create a right-of-way for the distribution and
transmission of electricity. Because the general demand for electricity has increased over time, Duquesne Light submits that the
reasonable and necessary access contemplated by the parties at the time of creating the easement requires a necessary accommo-
dation to present demand. Just as the easement holder in Zettlemoyer was found to be within its rights when it cleared additional
space to lay additional pipeline, Duquesne Light contends that its actions in this matter were within the intended scope of an ease-
ment that was silent as to width and the extent of future use.

The Wittmer permit does not contain language that as compellingly supports an argument for reasonable and necessary expanded
use as the terms contained in the agreement presented in Zettlemoyer. Parties to the Zettlemoyer agreement stated expressly that
the easement holder would lay “one or more additional [pipelines] approximately parallel with the first pipeline laid by the
Grantee”. Thus, the first pipeline did not establish the breadth of the easement, but, as expressed by the parties, merely “consti-
tute[d] the selection of the route” across which the first and any subsequent pipelines would travel. Further, the Zettlemoyer ease-
ment described in detail the mechanism for calculating additional compensation in the event the expansion of the initial clearance
occurred. In those aspects, the Zettlemoyer document openly contemplated the possibility of adjacent additional lines and conse-
quent expansion. Similarly, in Bowers v. Texas Eastern Transmission, 148 Pa. Cmwlth. 500, 611 A 2d 1350 (1992), our
Commonwealth Court found that the parties to the easement included terms that obviously anticipated and accepted future expan-
sion of the initial use of a pipeline easement. The easement in that case explicitly conferred upon the grantee, Texas Eastern
Transmission, the right to lay, operate, maintain and alter the original pipeline and, similarly, the right to lay, operate, maintain
and alter a second pipeline. Additionally and, again, similar to the Zettlemoyer easement document, the conveyance to Texas
Eastern Transmission explicitly directed that the grantee would “pay any and all damages to stock, crops, fences, timber and land
which may be suffered” by reason of any alteration.

Even the easement document in Pennsylvania Water and Power Company v. Reigart, 127 Pa Super 600, 193 A. 31(1937), which
similarly involved electrical transmission lines, authorized in plain, explicit terms, construction of “such additional transmission,
telephone and telegraph lines as [grantees] may wish and determine” and obligated the grantee to pay all consequent damages.
That easement document did not precisely fix the location or limits of the right-of-way. To resolve the ambiguity it deemed to have
been brought about by the parties’ failure to utilize metes and bounds or some other means to set the borders of the easement, the
Reigart Court considered the utility company’s twelve (12) year history of uneventful use of the right-of-way. The Reigart court
disallowed any expansion “which will extend beyond the limits of the right of way as established by [that subsequent] use”. To the
extent that Reigart holds that subsequent use and acquiescence alone can modify the terms of a written easement and set the width
where such width is unspecified in the written easement itself, Zettlemoyer renders Reigart bad law. 

In West Penn Power Company v. Bruni, 36 Pa Cmwlth Ct. 116, 387 A. 2d 1316 (1978), a case relied upon by Duquesne Light, the
grant of a power-line easement provided for the installation of “additional wires, cables and fixtures, upon, over under, along
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across and through [the] land of the [grantor]”. The Commonwealth Court found that explicit grant of a right to install additional
wiring to be sufficient contractual authority for West Penn Power to add lines that transmitted a greater voltage, although the geo-
graphic dimension of the easement did not change. What is to be discerned from Bruni and Zettlemoyer is that, where the parties
at the time of entering an easement agreement openly provide either for future expansion of the acreage of an easement or for
increased use within the boundaries of the original use, the benefit of that explicit reservation of rights to the easement holder is
not forfeited by a subsequent period of less than full use of the easement.

There is no similar manifest anticipation of expansion in the Wittmer permit. On the contrary, markedly absent from the enumer-
ation of rights, privileges and authority explicitly conveyed by the Wittmer permit to Duquesne Light is any mention of alteration
or expansion. Nor is there any mechanism in the Wittmer permit that provides compensation to the grantor for any future alteration
or expansion. Those exclusions distinguish the matter at hand from the line of cases relied upon by Duquesne Light. The original
parties to the easement omitted common terms that would suggest a shared understanding that the grantee, Duquesne Light, had
negotiated and obtained the right to vary materially from the dimensions of the land utilized for the original construction. The par-
ties thereafter followed a course of conduct that did not vary from that understanding. Neither the wording of the easement nor any
experience over the course of more than seventy (70) years subsequent to the grant of the easement suggests any understanding that
Wittmer had assented to Duquesne Light appropriating a broadened clearance and, moreover, doing so without compensation to the
servient estate. 

Duquesne Light might argue that this case involves a “center line” easement, and, for that reason, the possibility of a signif-
icant expansion of the clearances on either side would likely have been within the contemplation of the parties at the time of
creating the easement. On the contrary, the permit restricts itself to a grant of the right “to erect, use, maintain, renew and final-
ly remove five (5) poles”. It is difficult to discern such an understanding from the language of the document, and improper to
speculate as to unexpressed intent. The purpose of the easement must be accomplished within the confines of the language the
parties chose.

Nor can Duquesne Light assert with confidence that the original document was silent on the matter of the width of an easement.
The Wittmer permit explicitly references and incorporates a blueprint. Duquesne Light has not located that blueprint and, because
the easement was not recorded, there is no public record of the original easement. It may be that the blueprint fixed the dimen-
sions of the easement precisely.4 Even if that were not so, the development and incorporation of a blueprint that, at least, estab-
lished the precise placement of the poles, indicates that the parties mutually understood and intended that certain aspects, if not,
indeed, every original dimension of the easement, should be permanent and immutable. 

Moreover, to the extent that there is an ambiguity that must be resolved, it remains fundamental that an easement may not be
construed in a manner that unreasonably burdens the servient estate. Duquesne Light’s construction of the Wittmer easement vio-
lates that tenet. The easement holder in Zettlemoyer broadened a one-hundred foot right-of-way through undeveloped timberland
acreage by only thirty feet. In this case, we have the dimensional inverse. Duquesne Light broadened a twenty-five foot swath to
one hundred feet, quadrupling the defoliated area of a residential lot. The reasonableness of an agreement is determined accord-
ing to circumstances that obtained at the time the parties adopted that agreement. The more reasonable construction of a utility
easement over a residential area, as opposed to undeveloped areas such as those in Zettlemoyer and Bowers, is that the parties
would intend to inhibit expansion beyond the initial use.

Duquesne Light argues, however, that reasonableness is not static, but situational. For instance, a right-of-way easement that
had originally, before common use of automobiles, been a footpath to a residence, could later reasonably be construed as a permit-
ting access by automobile. See, e.g., Lease v, Doll, 485 Pa. 615, 403 A.2d 558 (1979). In fact, our courts have indicated that advances
in technology are presumed to be contemplated by the parties at the inception of an easement. Hash v. Sofinowski, 337 Pa. Super.
451, 487 A.2d 32 (1985). Rights-of-way, particularly commercial rights-of-way, may be deemed to evolve to accommodate changes
in technology. 

This matter does not involve an adjustment to advances in technology so much as simply a response to a demand for more power
in an area in which that enhanced delivery could have been accomplished along other existing delivery routes. The Nypaver prop-
erty was affected only because the Public Utility Commission believed that an existing right-of-way that traversed that property
might be the most convenient of the routes available to Duquesne Light; the route presents no technological advantage. (Public
Utility Commission Initial Decision, at p.33). Duquesne Light requires a larger pathway to deliver more power; that is less a dilem-
ma of technological advancement than it is increased product. Moreover, given that alternative routes of delivery were available,
Duquesne Light cannot as persuasively argue that the use of the easement that crossed the Nypaver property was a “reasonable
and necessary use of the right of way within the purpose of the easement and the original intentions of the parties”. 

In any event, an easement is constrained by its own terms. There is nothing to support that contention that in 1931 Duquesne
Light negotiated for and acquired the right to use more land than it in fact has for the past 70 years or more. In McNaughton
Properties, LP v. Barr, 981 A.2d 222 (Pa.Super., 2009), in or around 2008, the McNaughtons, owners of the servient estate, a par-
cel of approximately 142 acres of farmland subject to a “two-lane” access road easement, sought to relocate the access road in
order to develop their property into residential lots. The 1954 easement, referred to as the Barr easement, did not delineate pre-
cise metes and bounds, but included a sketch of the two lanes. The Superior Court strictly construed the written easement and
rejected the McNaughton argument that, in order to accommodate an enhanced use of the servient estate, the easement road
should be relocated:

In Zettlemoyer, the Supreme Court made clear that the scope of an express easement must be determined in strict con-
formity with the intentions of the original parties as set forth in the grant of the easement. Id.; see also Lease v. Doll, 485
Pa. 615, 621, 403 A.2d 558, 561 (1979); Piper v. Mowris, 466 Pa. 89, 95, 351 A.2d 635, 638 (1976). Applying this principle
to the present case, we disagree with McNaughton that Pennsylvania law permits a trial court to order the relocation of
an express easement in order to permit the owner of the servient estate to develop its property. The trial court must inter-
pret the Barrs’ easement rights in accordance with the terms of the original grant of the easement (i.e., in the 1954 deed),
and no language in that 1954 deed suggests that the easement over the Two Lanes may be relocated to another area to
permit development. The intent of the parties to the original grant of the easement must govern, and the subsequent con-
duct of the parties, including McNaughton’s decision to develop its property, is irrelevant in this regard.

There is no language in the Wittmer permit that suggests that the easement obtained by Duquesne Light authorized it to con-
sume substantially more of the servient estate than it did upon its initial use.
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Duquesne Light lastly argues that, even assuming that it did exceed the scope of the Wittmer permit, the circumstances war-
ranted, at most, an action for damages in trespass. That would be accurate if this action were limited merely to the assessment of
a temporally restricted intrusion by Duquesne Light. That is not the case. Rather, Duquesne Light asserts a right into perpetuity
to enter, clear and use the property. In those circumstances, the Nypavers may assert a de facto taking of a significant portion of
their property. 

Accordingly, the preliminary objections filed on behalf of Duquesne Light were overruled.

BY THE COURT:
/s/ McCarthy, J.

December 6, 2011

1 Right-of-Way
2 Duquesne Light denies Nypavers’ further averment that the number of poles on the property was increased. The Court’s finding
is based only on the uncontested facts that the trees have been cut and the ground clearance increased to 100 feet. 
3 In a condemnation dispute, as in other disputes, preliminary objections admit as true all facts that are well and clearly pleaded,
but do not necessarily admit any conclusions of law that the opposing party has included in the pleadings. See, In re Crosstown
Expressway, 3 Pa.Cmwlth. 1, 281 A.2d 909 (1971). In this matter, however, Duquesne Light has additionally answered that the mate-
rial facts alleged by the Nypavers are true. 
4 If the blueprint set the width of the easement, then use of the easement would be restricted to that width even if it were insuffi-
cient for the current purposes of Duquesne Light. See, Zettlemoyer at 540 Pa. 344, 657 A.2d 924



VOL.  160  NO.  6 March 23 ,  2012

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Commonwealth of Pennsylvania v.
Morris Dwayne Haley, McDaniel, P.J. ....................................Page 127
Criminal Appeal—PCRA—
Ineffective Assistance of Counsel—
Prosecutorial Misconduct—
Prior Convictions

Commonwealth of Pennsylvania v.
Frank Pruitt, McDaniel, P.J. ....................................................Page 131
Criminal Appeal—PCRA—Supplemental Opinion—
Failure to Preserve Sentencing Claim—
Statutory Maximum Sentence

Commonwealth of Pennsylvania v.
Shawn Daniels, McDaniel, P.J. ................................................Page 132
Criminal Appeal—Probation Revocation—
Previous PFA—Sentencing

Commonwealth of Pennsylvania v.
Glenn Franklin Hicks, McDaniel, P.J. ....................................Page 133
Criminal Appeal—SVP—Sufficiency

Commonwealth of Pennsylvania v.
Deaondre Maurice Williams, Mariani, J. ................................Page 135
Criminal Appeal—Homicide—Weight of the Evidence—
Sufficiency—Sentencing (Discretionary Aspects)—
Murder of Unborn Child—3rd Degree Murder

Commonwealth of Pennsylvania v.
Michael McMillan, Mariani, J. ................................................Page 140
Criminal Appeal—PCRA—Homicide—Ineffective Assistance of
Counsel—Decertification—Juvenile Sentenced to Life Imprisonment

Commonwealth of Pennsylvania v.
Willie Maurice Harris, Cashman, J. ........................................Page 142
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—
After Discovered Evidence—Recantation Testimony—
Availability of Witnesses

Commonwealth of Pennsylvania v.
Aaron McClelland, Rangos, J. ..................................................Page 145
Criminal Appeal—Homicide—Weight of the Evidence—
Sufficiency—Merger of Sentences



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2012
Circulation 6,367

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor Stone........................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a spe-
cific practice area. An opinion may also be published upon
the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. All opinions submitted to the PLJ are
printed as they are received and will only be disqualified or
altered by Order of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
Cecilia Dickson
Austin Henry
Harry Kunselman

Dennis Kusturiss
Bethann Lloyd
Bryan Neft

Civil Litigation: Scott Leah
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Mark Reardon
Real Property: Ken Yarsky

Criminal litigation opinions committee
Marc Daffner Patrick Nightingale
Mark Fiorilli James Paulick
Deputy D.A. Dan Fitzsimmons Melissa Shenkel
Bill Kaczynski Dan Spanovich
Anne Marie Mancuso Victoria Vidt

family law opinions committee
Reid B. Roberts, Chair Sophia P. Paul
Mark Alberts David S. Pollock
Christine Gale Sharon M. Profeta
Mark Greenblatt Hilary A. Spatz
Margaret P. Joy Mike Steger
Patricia G. Miller William L. Steiner
Sally R. Miller



March 23 ,  2012 page 127

Commonwealth of Pennsylvania v.
Morris Dwayne Haley

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Prosecutorial Misconduct—Prior Convictions

No. CC 200608842, 200701416. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—November 29, 2011.

OPINION
The Defendant has appealed from this Court’s Order of June 21, 2011, which dismissed his Post Conviction Relief Act Petition

following an evidentiary hearing. A review of the record reveals that the Defendant has failed to present any meritorious issues on
appeal and, therefore, this Court’s Order should be affirmed.

The Defendant was charged with Rape,1 Involuntary Deviate Sexual Intercourse,2 Aggravated Indecent Assault,3 Incest,4

Statutory Sexual Assault,5 Rape of a Child,6 Indecent Assault of a Person under 13,7 Endangering the Welfare of a Child8 and
Corruption of Minors.9 Prior to trial, the Aggravated Indecent Assault counts at CC 200608842 were withdrawn, and at the conclu-
sion of trial, the Defendant’s Motion for Judgment of Acquittal was granted as to the IDSI counts at CC 200608842. The jury
returned verdicts of guilty at all remaining charges.

The Defendant appeared before this Court on May 13, 2008, at which time he was sentenced to an aggregate term of
imprisonment of 32 ½ - 64 years. A timely Post-Sentence Motion was filed and was denied by this Court on June 11, 2008. His
Motion to Reconsider was denied on June 21, 2008. A direct appeal was filed with Superior Court, but before briefs could be
filed, the Defendant expressed unhappiness with his attorney and requested a Grazier hearing in order to proceed pro se on
appeal. Following the hearing, this Court entered an Order dismissing the Defendant’s current counsel, Erica Kreisman,
Esquire, but appointing new counsel, Scott Coffey, Esquire. Attorney Coffey subsequently discontinued the direct appeal and
immediately filed a counseled PCRA Petition. This Court held an evidentiary hearing on the Petition and conducted its own
extensive review of the Petition and the record. On June 21, 2011, this Court dismissed the Defendant’s PCRA Petition. This
appeal followed.

The evidence presented at trial established that the Defendant sexually assaulted his daughter, Mina, over the course of approx-
imately one (1) year, beginning when she was 10 years old. The assaults occurred at his house, at her mother’s house, at his work-
place and at various motels in the area and included touching, oral sex and sexual intercourse.

On appeal, the Defendant now raises a number of claims directed to the ineffective assistance of counsel. In order to
establish his claims, he “must show that: there is merit to the underlying claim; that counsel had no reasonable basis for their
course of conduct; and that there is a reasonable probability that but for the act or omission in question, the outcome of the
proceeding would have been different… The burden of proving ineffectiveness rests with [the defendant]… To sustain a
claim of ineffectiveness, [the defendant] must prove that the strategy employed by trial counsel ‘was so unreasonable that no
competent lawyer would have chosen that course of conduct’… Trial counsel will not be deemed ineffective for failing to pur-
sue a meritless claim.” Commonwealth v. Rega, 933 A.2d 1007, 1018-1019 (Pa. 2007), internal citations omitted. “‘[W]here
matters of strategy and tactics are concerned, counsel’s assistance is deemed constitutionally effective if he chose a partic-
ular course that had some reasonable basis designed to effectuate his clients interests’… A claim of ineffectiveness cannot
succeed through comparing, in hindsight, the trial strategy employed with alternatives not pursued…” Commonwealth v.
Puskar, 951 A.2d 267, 277 (Pa. 2008).

1. Prior Convictions
The Defendant initially argues that counsel was ineffective for soliciting testimony from him on direct examination regarding

his prior convictions for crimen falsi offenses that were stale and would otherwise have been inadmissible.
During Mr. Haley’s direct examination, the following occurred:

Q. (Ms. Phillips): Mr. Haley, on May 23, 1994, did you plead guilty to the charges of theft and forgery?

A. (The Defendant): Yes.

Q. And on October 4, 1994, did you plead guilty to charges of burglary?

A. Yes.

(Trial Transcript, p. 168).

The admission of prior crimen falsi convictions is governed by Rule 609 of the Pennsylvania Rules of Evidence, which states in
relevant part:

Rule 609. Impeachment by evidence of conviction of crime

(a) General rule. For the purpose of attacking the credibility of any witness, evidence that the witness has been con-
victed of a crime, whether by verdict or by plea of guilty or nolo contender, shall be admitted if it involved dishonesty
or false statement.

(b) Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has
elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that con-
viction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value
of the conviction substantially outweighs its prejudicial effect. However, evidence of a conviction more than ten
years old as calculated herein is not admissible unless the proponent gives to the adverse party sufficient advance
written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use
of such evidence.

Pa.R.Evid. 609.

At the time of the trial, in February, 2008, the convictions discussed above were approximately 13-14 years old, and thus inad-
missible. However, at the evidentiary hearing, Ms. Phillips admitted that she mis-calculated the years, but that she introduced the
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convictions because they had been specifically brought to her attention by the prosecutor and she introduced the convictions as a
matter of strategy:

Q. (Mr. Coffey): Do you recall at the beginning of the trial – not at the beginning of the trial but when you put him on
the stand, you almost immediately introduced two crimen falsi convictions into evidence?

A. (Ms. Phillips): Yes.

Q. And this trial occurred on 2-25-08, correct?

A. That sounds right.

Q. And, if you recall, one of the convictions was from 5-23-94 for forgery and theft and the other was from 10-4-94 for
burglary?

A. That sounds correct, yes.

Q. These were well beyond ten years before the trial, is that correct, when these sentences were over for the two crimes?

A. Yes.

Q. Why would you introduce these crimes into evidence?

A. My normal strategy when I believe that the Commonwealth would introduce crimes of crimen falsi is to introduce
them myself to show the jury my client is not hiding anything from them. I must have missed on the calculations. My
understanding of the law is that the ten-year period starts from the date the sentence ended and ends on the date of the
alleged offense. I must have made a mistake in the calculations.

Q. Okay. Because these sentence would have ended in 1994. Both sentences would have ended in 1994, correct?

A. I don’t recall the exact sentences, Mr. Coffey, but I believe I did make a mistake.

Q. And you had no indication that the DA was going to use these cases?

A. I did believe the DA was going to use them because she brought them to my attention.

Q. She actually told you I’m going to use these or I’m going to ask the judge for permission to use these?

A. I don’t recall exactly what she said but she brought these particular convictions to my attention.

(Evidentiary Hearing Transcript, p. 5-6). Ms. DiGiovanni did not testify at the evidentiary hearing and so the record remains
unclear as to whether or not she also miscalculated the applicable time period, whether or not she knew the convictions were
stale and what her intent was in bringing the convictions to Ms. Phillips’ attention. There having been no previous claim of
prosecutorial misconduct in this regard, this Court can only assume Ms. Phillips was not the only one who erred in her
calculations.

Regardless, because Ms. Phillips has admitted her error, this Court will move immediately to the prejudice prong of the inef-
fectiveness claim. Despite Ms. Phillips’ admission of error, the Defendant is only entitled to relief if he can demonstrate that Ms.
Phillips’ error was the cause of his conviction, in other words that but for her error, he would have been acquitted. This he has
not done.

The evidence at trial, as described above, was very strong. Mina’s testimony was specific, corroborated and compelling
and it well-supported the guilty verdict. After a thorough review of the record, this Court can state with certainty that this
was not a case that was “on the line” so to speak, where consideration of a defendant’s prior convictions or credibility
problems might have pushed the verdict one way or another. As such, the Defendant has failed to establish his claim of
ineffectiveness.

2. Saliva Evidence
Next, the Defendant argues that counsel was ineffective in several respects relative to two (2) pairs of the victim’s panties and

serology tests thereon. Again, his claim is meritless.

Near the conclusion of crime scene tech Mandy Tinkey’s testimony, the Commonwealth read a stipulation regarding the victim’s
panties:

MS. DIGIOVANNI: The clothing worn by the victim was likewise tested, and that would be in particular Item 15, one
pair of pink colored Fruit of the Loom brand underpants. The underpants were examined particular to the crotch liner
of the underpants. Nine samples were collected and tested for the presumptive presence of seminal material with
negative results.

The samples were also tested for the presence of alpha-amylase. That is a protein found in elevated levels in saliva.
Low levels of alpha-amylase were observed in three samples…

(Counsel confer.)

The other stains, Your Honor, from the nine samples from the pink Fruit of the Loom underpants, the DNA results for
that would be that they match the profile of Mina Haley. And that was not a DNA mixture. It matched only Mina Haley,
excluding Morris Haley for the DNA on stains.

MS. PHILLIPS: So stipulated, Your Honor.

(Trial Transcript, p. 122-123).

Attached to the Defendant’s PCRA Petition was the Forensic Laboratory Evidence Return Receipt which lists two pairs of pink
panties – Fruit of the Loom and Hanes Her Way – as having been collected. Both pairs of panties were negative for semen. The
receipt also notes that the Hanes Her Way panties were negative for alpha amylase while the Fruit of the Loom panties had low
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levels of alpha-amylase.
During the forensic evidence stipulation above, the Commonwealth introduced only the test results relating to the Fruit of the

Loom panties and correctly indicated that the panties were negative for semen and positive for saliva, but that the DNA in the saliva
sample did not match the Defendant.

At its base, the stipulation was that there was no physical evidence matching or implicating the Defendant.
Although the Defendant takes issue with the wording of the stipulation, it was, in fact, a correct statement of the evidence.

Neither pair of panties contained semen or any DNA belonging to the Defendant so the fact that the stipulation only mentioned one
pair of the negative-result panties and not both is a distinction without a difference. This is not a situation where one pair of the
panties was positive and one was negative and the stipulation only mentioned the positive one. In this case, both panties were neg-
ative, and so mentioning both pairs would have made no difference in the substantive evidence introduced. The Defendant’s argu-
ment further fails to take into consideration that there is nothing in the stipulation that could not have been admitted through the
testimony of a serology technician.

The Defendant also avers that Ms. DiGiovanni improperly used the stipulation during her closing argument. Again, this claim
is meritless.

During closing arguments, Ms. DiGiovanni stated:

But we stipulated to the Crime Lab results here. You have the results from the DNA section. You have the results from
the serology section. They were both read in before. But you have the two stains from Mina Haley’s underwear, which
match Mina Haley and only her. The defendant is excluded. Absolutely true.

But what does the serology section say? Three of the samples tested positive for the presence of alpha-amylase, which
is a protein found in elevated levels in saliva. Three of the samples tested positive for alpha-amylase. Two of them
were tested for DNA, and they came back to Mina Haley. But three of them tested positive for this protein that’s found
in elevated levels in saliva.

And I think, ladies and gentlemen, that this is powerful evidence that corroborates what Mina Haley said happened
that day because you’re looking for evidence of saliva. You have evidence of saliva.

(Trial Transcript, p. 260).

The implication of the statement is that only two of the three saliva samples were tested and that the third saliva sample
belonged to the Defendant, even though we were told in the stipulation that all of the samples were tested and none of them
matched the Defendant. This Court is unable to say with certainty if the Defendants arguments are correct – this Court does not
have a complete copy of the serology report. Although defense counsel attached the report as an exhibit to the PCRA Petition, he
attached only pages one (1) and four (4) of the five (5) page report, and neither this Court’s own file or the file maintained by the
Clerk of Courts contains a complete copy of that report. However, this Court feels, following its own extensive review of the record,
that while the statement may have been slightly misleading, it was not a deliberately false statement and did not rise to the level
of prosecutorial misconduct.

“A prosecutor’s arguments to the jury are [generally] not a basis for the granting of a new trial unless the unavoidable
effect of such statements would be to prejudice the jury, forming in their minds fixed bias and hostility towards the
accused which would prevent them from properly weighing the evidence and rendering a true verdict.” Commonwealth v.
Solomon, 25 A.3d 380, 383 (Pa.Super. 2011). Notwithstanding the factual issues discussed above, the Defendant has not
demonstrated the prejudice necessary to establish his claim for prosecutorial misconduct and, therefore, this claim must
also fail.

3. Victim’s Medical Records
Next, the Defendant argues that counsel was ineffective for “failing to insist upon redaction of prior crimes evidence contained

in M.H.’s medical records”. Again, this claim is meritless.
At trial, the parties stipulated to the introduction of Mina’s medical records from Saint Clair Hospital, where she was seen in

the Emergency Room, and from Mercy Hospital, where the subsequent forensic interview was conducted. See T.T., p. 48. The
report is a narrative of an interview conducted by Mercy Hospital Social Worker Sarah Mohler and contains a summary of the
reason for the interview, a brief medical and educational history and a description of the interview conducted. On page four (4)10

of the report, it states:

The interviewer inquired as to whether this incident occurred more than once, and [REDACTED] said, “I think
twice.” The interviewer inquired as to what happened after the incident and [REDACTED] said she did not know. In
[REDACTED]’s response to inquiry about where her brother was during the incident, she said “The same spot as he
was on the furnace.” [REDACTED] told the interviewer that she could not remember what he was doing. The inter-
viewer inquired as to whether he touched her with anything else and [REDACTED] said “His finger. He would move
it around in my vagina and play with my vagina.” [REDACTED] told the interviewer that she could not remember the
last time it occurred and she said it occurred “more than once.” The interviewer inquired as to whether he touched
any place else with his penis and [REDACTED] said no. In [REDACTED]’s response to inquiry about whether there
has been anyone else who has touched her in a sexually inappropriate manner, she said no. The interviewer inquired
as to where the incidents occurred and [REDACTED] said, “It happened at his house, sometimes the kids were there,
but he does it away from them. Sometimes it was me and my brother and sometimes it was me and him. It happened
at my mom’s house and nobody was there. At a hotel. Nobody was there. At his work, it was just me and him.”
[REDACTED] told the interviewer that her dad works at a place that “takes films, picks them up, drops them off and
takes them to the airport.” The interviewer inquired as whether she has ever seen him touch anyone else in a sexually
inappropriate manner and [REDACTED] said, “No, but he said he did it to my friend, [REDACTED].

(Forensic Interview Report, 5/23/06, p. 4). The Defendant now takes issue with the last sentence of the above paragraph, wherein
Mina said that the Defendant admitted to touching another of her friends inappropriately. He argues that this statement was so
prejudicial that the Defendant is entitled to a new trial.
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The Defendant has characterized the sentence in question as a prior bad act which, he contends, is inadmissible. “Generally,
evidence of prior bad acts or unrelated criminal activity is inadmissible to show that a defendant acted in conformity with those
past acts or to show criminal propensity. Pa.R.Evid. 401(b)(1). However, evidence of prior bad acts may be admissible when offered
to prove some other relevant fact such as motive, opportunity, intent, preparation, plan, knowledge, identity and absence of mis-
take or accident. Pa.R.Evid. 401(b)(2). In determining whether evidence of other prior bad acts is admissible, the trial court is
obliged to balance the probative value of such evidence against its prejudicial impact.” Commonwealth v. Aikens, 990 A.2d 1181,
1185 (Pa.Super. 2010).

Although the Commonwealth did not specifically seek to introduce the prior bad acts in question, the statement was part of the
medical records which were stipulated into evidence, thus triggering the prejudice analysis. Again, having reviewed the record
thoroughly, this Court can say with certainty that the one (1) sentence in question was not the cause or basis of the Defendant’s
conviction and did not result in any prejudice. The evidence presented by the Commonwealth was solid, and Mina’s testimony was
specific and corroborated by other evidence. There was no question as to the Defendant’s guilt, and this one (1) sentence in the
record did not cause the guilty verdict.

At the PCRA hearing, Ms. Phillips testified that she did not recall why she did not have that portion of the record redacted
before it was introduced into evidence. See PCRA Hearing Transcript, p. 11-12. However, her recollection is beside the point, this
Court having already found that the statement did not cause prejudice, since counsel will never be deemed ineffective for failing
to raise a meritless claim. See Rega, supra. This claim must fail.

4. Motel Check-Outs
Finally, the Defendant argues that counsel was ineffective in failing to object to Detective Kelley’s testimony and the

Commonwealth’s subsequent closing argument regarding motel check-out times. These claims are meritless.
At trial, Detective Sean Kelley introduced several motel receipts in the Defendant’s name which corroborated Mina’s testimo-

ny regarding several of the incidents which took place in motel rooms. On cross-examination, Ms. Phillips elicited testimony
regarding the specific check-in times and check-out times listed on the receipts. The Defendant, however, has framed his issue in
terms of defense counsel’s failure to object to the testimony, which implies that the testimony was elicited by the Commonwealth
on direct examination. This is incorrect. The Commonwealth simply introduced the motel receipts which corroborated Mina’s
testimony and it was defense counsel who elicited the testimony regarding the check-in and check-out times, ostensibly to argue
that the receipts showed the check-out as occurring the following day and therefore could not have been for the brief incidents
Mina described.

At the evidentiary hearing, PCRA counsel conducted a lengthy examination of trial counsel regarding why she solicited this
testimony in light of the fact that Detective Kelley had not been qualified as an expert with regard to hotel check-out policies. At
the conclusion of the hearing, this Court stated:

THE COURT: For the record, first of all, as to point four, I find that any person has knowledge of checking in and out
of hotels and since I believe that the Edison Hotel is now defunct, isn’t that correct – not that I have personal knowl-
edge. I think that everybody knows that you can’t rent rooms by the hour in Allegheny County.

(E.H.T. p. 28).

During his testimony, the Defendant testified that the hotel receipts were for his extra-marital liaisons with his girl-
friend, Natasha Murphy. There was no testimony either on direct or cross about whether he stayed overnight or as to the
time he checked out. To the extent that the Defendant is now attempting to argue that the check-out times listed on the
receipts are the actual times he checked out, he had every opportunity to testify to this during his direct examination. For
him to argue that Detective Kelly’s testimony was prejudicial when he had not testified to the contrary is both improper and
unpersuasive.

The Defendant also argues that Lisa Phillips should have objected to the Commonwealth’s closing argument In her closing argu-
ment, Jen DiGiovanni argued that Mina’s identification of the Knights Inn and subsequent discovery of a receipt in the Defendant’s
name at that hotel lent credibility to her testimony. She argued that the Defendant’s explanation that he was having an affair was
not plausible or credible.

After reviewing the record, it is obvious to this Court that Ms. DiGiovanni’s arguments were a fair statement of the evidence
and were not objectionable. The statements were not prejudicial and were not the cause of the guilty verdict. This claim must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of June 21, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: November 29, 2011

1 18 Pa.C.S.A. §3121
2 18 Pa.C.S.A. §3123 and §3123(a)(1) at CC 200608842 and §3123(b) at 200701416
3 18 Pa.C.S.A. §3125 – 2 counts at CC 200608842 and 1 count at CC 200701416
4 18 Pa.C.S.A. §4302 – 1 count each at CC 200608842 and CC 200701416
5 18 Pa.C.S.A. §3122.1
6 18 Pa.C.S.A. §3121(c)
7 18 Pa.C.S.A. §3126(a)(7)
8 18 Pa.C.S.A. §4304
9 18 Pa.C.S.A. §6301(a)(1)
10 Defense counsel has only attached the first four (4) pages of the forensic interview report to his PCRA petition; This Court does
not have a complete report and does not know how many pages it totals.
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Commonwealth of Pennsylvania v. Frank Pruitt
Criminal Appeal—PCRA—Supplemental Opinion—Failure to Preserve Sentencing Claim—Statutory Maximum Sentence

No. CC 200402640, 200408223, 200805388. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—December 5, 2011.

OPINION
This case is currently on appeal from this Court’s Order of February 28, 2011, which dismissed his Post Conviction Relief Act

Petition without a hearing. This Court originally prepared an Opinion on July 21, 2011, however the Superior Court has remanded
the case for this Court’s preparation of a supplemental Opinion regarding an additional issue.

The Superior Court has agreed with this Court’s previous conclusion that appellate counsel was not ineffective for failing to
raise an excessive sentence claim, since that claim was not properly preserved at the Post-Sentence Motions stage. The Superior
Court has now asked that this Court address trial counsel’s ineffectiveness for failing to properly preserve the claim.

At the heart of the Superior Court’s inquiry is an analysis of the length of the sentence itself; if the sentence was not excessive,
trial counsel would not have been ineffective in failing to raise the issue, since counsel will never be deemed ineffective for fail-
ing to raise a meritless claim. See Commonwealth v. Rega, 933 A.2d 1007, 1019 (Pa. 2007).

“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal
absent an abuse of discretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appel-
lant must establish, by reference to the record, that the sentencing court ignored or misapplied the law, abused its judgment for
reasons of partiality, prejudice bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze, 952 A.2d
1263, 1278 (Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing judge must
state the reasons for the sentence in open court.” Commonwealth v. McVay, 849 A.2d 270, 275 (Pa. Super. 2004), internal citations
omitted. A sentencing court may sentence outside the guidelines, so long as she demonstrates an awareness of the guideline ranges
and places her reasons for the deviation on the record. Commonwealth v. Hartle, 8984 A.2d 800, 808 (Pa.Super. 2006). In addition,
the decision to impose consecutive or concurrent sentences is also within the sentencing court’s discretion and will not be
disturbed absent an abuse of discretion. Commonwealth v. Ligo, 878 A.2d 867, 873 (Pa.Super. 2005).

The Defendant was convicted of two (2) counts of Rape,1 three (3) counts of Rape of a Child2 and one (1) count each of
Endangering the Welfare of a Child,3 Involuntary Deviate Sexual Intercourse with a Child,4 Indecent Assaults5 and Corruption of
Minors.6 He was sentenced to four (4) consecutive terms of ten (10) to twenty (20) years at the rape and rape of a child charges,
which was outside the guidelines but which was the statutory maximum sentence.

At the sentencing hearing, this Court noted that it had ordered, read and considered a Pre-Sentence Investigation Report, then
placed its reasons for imposing sentence on the record. This Court stated:

THE COURT: I will point out the seriousness of these offenses. The fact that the defendant has been arrested a num-
ber of times and acquitted does carry weight with this Court, as does the time that he was convicted of corruption of
minors and indecent assault. The Court would point out that in that case the victim was an eight-year-old girl who was
also a neighbor of Mr. Pruitt’s, therefore, establishing quite a pattern.

The victims in these three cases were 7, 8 and 9 years of age. I cannot imagine the impact of your actions on these
victims and the fact that these events happened over a course of several years. You violated a position of trust. These
children trusted you, even though - and you violated that position.

I would note that you have been known to prey on young and vulnerable girls, girls that are 7, 8 and 9 years old,
girls that tend to trust their elders. I can’t think of anybody that defines a danger to our society and a danger to the
young ladies in our society more than you. You are a danger to our society and I hope that you are never in a posi-
tion to re-offend.

(Sentencing Hearing Transcript, p. 8-9).

As reference to the above record demonstrates, this Court placed appropriate reasons on the record to support its imposition of
the statutory maximum sentences as well as its decision to run them consecutively. As required, this Court had already demon-
strated its understanding of the guidelines and noted its review and consideration of a Presentence Investigation Report. The
lengthy sentence imposed is unfortunate for the Defendant, but appropriate given the circumstances of this case. The Defendant’s
unhappiness with the length of his sentence does not render it “excessive”, especially when this Court could have sentenced at a
number of additional charges but chose not to do so.

A review of the record reveals that the sentences imposed were supported by appropriate reasons given the facts of this case
and were not excessive. As such, any challenge to the length of the sentence on direct appeal would have been meritless, therefore
trial counsel was not ineffective for failing to preserve the issue at the Post-Sentence Motions stage.

For the above reasons of fact and law, as well as those contained in this Court’s previous Opinion of July 21, 2011, this Court’s
Order of February 28, 2011, which dismissed his Post Conviction Relief Act Petition without a hearing, must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: November 29, 2011
1 18 Pa.C.S.A. §3121(a)
2 18 Pa.C.S.A. §3121(c)
3 18 Pa.C.S.A. §4304
4 18 Pa.C.S.A. §3123(b)
5 18 Pa.C.S.A. §3126(a)(1)
6 18 Pa.C.S.A. §6301(a)(1)
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Commonwealth of Pennsylvania v. Shawn Daniels
Criminal Appeal—Probation Revocation—Previous PFA—Sentencing

No. CC 20021837. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—November 22, 2011.

OPINION
The Defendant has appealed from the judgment of sentence entered on April 12, 2011, following a probation revocation hear-

ing. A review of the record reveals that the Defendant has failed to present any meritorious issues and, therefore, the judgment of
sentence should be affirmed.

The Defendant was charged with Terroristic Threats1 and Resisting Arrest2 in relation to a death threat he made against his
girlfriend while he was being served with a PFA Order. On January 1, 2011, he appeared before this Court and plead guilty to both
charges. He was sentenced to a term of probation of two (2) years, ordered to have no violent contact with the victim and ordered
to complete the Men’s Program.

By January 21, 2011, the Defendant had been arrested and lodged in the Allegheny County Jail for a PFA violation. During a
review of the incident, the Defendant’s girlfriend indicated that on January 13, 2011, the Defendant assaulted her by forcibly
shoving her onto a bed when she was nine months pregnant.

A probation violation hearing was held before this Court on April 12, 2011, at which time the Defendant’s probation was revoked
and he was sentenced to a term of imprisonment of one (1) to two (2) years. This appeal followed.

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation
is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). The Defendant challenges both on the basis that his violation offense was “de minimis.” His
claims are meritless.

The revocation of probation is governed by 42 Pa.C.S.A. §9771, which states, in relevant part:

§9771. Modification or revocation of order of probation

(b) Revocation. – The court may revoke an order of probation upon proof of the violation of specified conditions
of the probation. Upon revocation the sentencing alternatives available to the court shall be the same as were
available at the time of initial sentencing, due consideration being given to the time spent serving the order of
probation.

(c) Limitation on sentence of total confinement. – The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) the defendant has been convicted of another crime; or

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or

(3) such a sentence is essential to vindicate the authority of the court.

42 Pa.C.S.A. §9771.

“The Commonwealth establishes a probation violation meriting revocation when it shows, by a preponderance of the evidence,
that the probationer’s conduct violated the terms and conditions of his probation and that probation has proven an ineffective
rehabilitative tool incapable of deterring probationer from future antisocial conduct.” Commonwealth v. Ahmad, 961 A.2d 884, 888
(Pa.Super. 2008).

At the revocation hearing, it was noted that the Defendant violated an existing PFA and this Court’s no-violent-contact condi-
tion by “forcibly shoving [the victim] to the bed” when she was nine (9) months pregnant. (Probation Violation Hearing Transcript,
p. 3). It was also noted that the Defendant had not made any effort to begin compliance with this Court’s condition of attending and
completing the men’s group counseling sessions and to pay court costs. (P.V.H.T., p. 3-4). Finally, it was noted that since the impo-
sition of probation, the Defendant was found guilty of indirect criminal contempt by Judge Rangos at FD09-01988 and sentenced
to a term of imprisonment of six (6) months. (P.V.H.T. p. 4).

Contrary to the Defendant’s argument, these violations are not de minimis. The original charges in this case stemmed from the
Defendant’s death threat against the victim and assault on an officer while being served with a PFA. Just a week after he pled guilty
and was given probation, he assaulted the same victim, who was then in the late stages of pregnancy, by forcibly shoving her onto
a bed. And while this Court recognizes that he could not have completed the men’s group counseling program in the week before
he assaulted the victim and was re-arrested, he had not made an effort to begin attending the classes. Our courts have held that
the failure to complete a required treatment program is, in itself, a sufficient basis for the withdrawal of probation. See
Commonwealth v. A.R., 990 A.2d 1, 5 (Pa.Super. 2010).

The Defendant’s behavior demonstrates that he is not capable of going for any length of time without assaulting his girlfriend.
PFAs have proved ineffective. Probation has not acted as a deterrent to additional violent behavior. Under these circumstances,
this Court was well within its discretion in revoking the Defendant’s term of probation.

As to the Defendant’s sentencing claim, “the imposition of sentence following the revocation of probation ‘is vested within the
sound discretion of the trial court which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v.
Coolbaugh, 770 A.2d 788, 792 (Pa.Super. 2001). As noted above, the sentencing alternatives upon revocation are the same as were
available at the time of the original sentence. Further, the trial court is free to impose any sentence permitted by the Sentencing
Code and is not restricted by the bounds of a negotiated plea agreement between a defendant and prosecutor.” Commonwealth v.
Wallace, 870 A.2d 838, 843 (Pa. 2005).

At the time of the plea, this Court noted that the maximum sentences for the crimes charged were five (5) years for Terroristic
Threats charge and two (2) years for the Resisting Arrest charge. (Plea Hearing Transcript, p. 3). Thus, at the time of the plea, the
maximum available sentence was seven (7) years. At the revocation hearing, this Court imposed a term of imprisonment of one (1)
to two (2) years, which sentences was clearly within the maximum sentencing guidelines.

Additionally, at the revocation hearing, this Court also placed its reasons for imposing the sentence on the record. It stated:
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THE COURT: When I first had you and you pled guilty to two simple assaults – well, one terroristic threat and simple
assault against this young lady, you were already classified as a repeat felon. One of these assaults occurred when you
were served with a PFA. What’s most important here is that the victim was pregnant during all of these assaults. One
week later you assaulted her again by shoving her on the bed. Now, if she shoved you first, she didn’t have – you could
have walked away, you could have done a million things.

THE DEFENDANT: No – 

THE COURT: Uh, uh, uh. I listened to you, you have to listen to me.

THE DEFENDANT: I’m listening to you.

THE COURT: You didn’t do anything right technically on probation. You didn’t go to the men’s group.

MS. KEARNEY: Your Honor, if I may interrupt you, he was only on probation 10 days.

THE COURT: Okay.

MS. KEARNEY: So we really can’t justify that.

THE COURT: All right. Anyhow, you seem to be a danger to our community because of your extensive prior record
and because you seem to think it’s okay to continue to assault this person. I have no indication from anything that
you’ve said today or anything that you’ve done that you are a candidate for rehabilitation.

(Revocation Hearing Transcript, p. 17-19). It is clear that this Court placed appropriate reasons on the record to justify the
sentence imposed. The sentence was appropriate to the circumstances of the case and was necessary to serve the interests of
justice and the needs of the community. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on April 12, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §2706(a)(1)
2 18 Pa.C.S.A. §5104

Commonwealth of Pennsylvania v. Glenn Franklin Hicks
Criminal Appeal—SVP—Sufficiency

No. CC 200906075. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—November 29, 2011.

OPINION
The Defendant has appealed from this Court’s Order of July 7, 2011, which declared him to be a Sexually Violent Predator (SVP)

pursuant to Pennsylvania’s Megan’s Law III, 42 Pa.C.S.A. §9795.4, et seq. A review of the record reveals that the Commonwealth
established, by clear and convincing evidence, that the Defendant met the statutory criteria for classification as a SVP and, there-
fore, this Court’s Order must be affirmed.

The Defendant was charged with Involuntary Deviate Sexual Intercourse with a Child,1 Aggravated Indecent Assault of a Child,2

Endangering the Welfare of a Child,3 Indecent Assault of a Person under 13 Years of Age,4 Indecent Exposure5 and Corruption of
Minors6 in relation to a series of incidents that occurred with his girlfriend’s granddaughter, then age 9. On January 24, 2011, the
Defendant appeared before this Court and, pursuant to a plea agreement with the Commonwealth, pled guilty to one (1) count of
IDSI with a Child, Aggravated Indecent Assault, Endangering the Welfare of a Child and Corruption of Minors. Pursuant to the
agreement the remaining charges were withdrawn and an agreement for sentence was reached, to be imposed following a Sexually
Violent Predator evaluation.

On April 11, 2011, the Sexual Offenders Assessment Board returned its evaluation in which it indicated that the Defendant
met the criteria of a Sexually Violent Predator. The Commonwealth then petitioned for a Sexually Violent Predator Hearing
which was held before this Court on June 30, 2011 and continued on July 7, 2011. At the conclusion of that hearing, this Court
made findings of fact on the record, determined that the Defendant was a SVP and entered an Order to that effect. This Court
then sentenced the Defendant to a term of imprisonment of five (5) to twenty (20) years, pursuant to his plea agreement. This
appeal followed.

On appeal, the Defendant challenges the sufficiency of the evidence to support his classification as an SVP. This claim is
meritless.

A SVP is defined by statute as

a person who has been convicted of a sexually violent offense…and who is determined to be a sexually violent preda-
tor under section 9795.4 (relating to assessments) due to a mental abnormality or personality disorder that makes the
person likely to engage in predatory sexually violent offenses.

42 Pa.C.S.A. §9792. The assessment criteria include:

1. Facts of the current offense, including:

i. Whether the offense involved multiple victims.

ii. Whether the individual exceeded the means necessary to achieve the offense.

iii. The nature of the sexual contact with the victim.
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iv. Relationship of the individual to the victim.

v. Age of the victim.

vi. Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

vii. The mental capacity of the victim.

2. Prior offense history, including:

i. The individual’s prior criminal record;

ii. Whether the individual completed any prior sentences.

iii. Whether the individual participated in available programs for sexual offenders.

3. Characteristics of the individual, including:

i. Age of the individual.

ii. Use of illegal drugs by the individual.

iii. Any mental illness, mental disability or mental abnormality.

iv. Behavioral characteristics that contribute to the individual’s conduct.

4. Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa.C.S.A. §9795.4(B). The Commonwealth bears the burden of establishing SVP status by clear and convincing evidence.
Commonwealth v. Feucht, 955 A.2d 377, 382 (Pa.Super. 2008).

“In reviewing the sufficiency of the evidence regarding the determination of SVP status, [the appellate court] will reverse the
trial court only if the Commonwealth has not presented clear and convincing evidence sufficient to enable the trial court to deter-
mine that each element required by the statute has been satisfied.” Commonwealth v. Moody, 843 A.2d 402, 408 (Pa.Super. 2004),
internal citations omitted. To do so, the appellate court “will determine whether the record supports the findings of fact made by
the trial court and then review the legal conclusions made from them.” Id.

At the SVP hearing, Dr. Cathy Clover testified that, in her medical opinion, the Defendant had a diagnostic classification of
“pedophilia nonexclusive type” and that his actions met the statutory definition of “predatory behavior.” (SVP Hearing Transcript,
6/30/11, p. 13, 15-16). She then concluded:

Q. (Mr. Hoffman): Miss Clover, were you able to evaluate the defendant, consider the prongs, the two prongs set up
under the statutory guidelines, and reach a determination as whether or not Mr. Hicks is a sexually violent predator?

A. (Dr. Clover): I was.

Q. And your opinion again is?

A. My opinion is that he meets the criteria of the statute for sexually violent predatory, and I make that determination
with a reasonable degree of psychological certainty.

(SVP Hearing Transcript, 6/30/11, p. 16).

At the conclusion of the hearing, this Court made the following findings:

THE COURT: Okay. IT is clear to this Court that the Commonwealth has met its burden of proving that Mr. Hicks suf-
fers from pedophilia. A lot of Dr. Wettstein’s – and I worked with Dr. Wettstein for years, so this is said with all due
respect to his opinion – was according to the victim, according to the victim. But I would point out for the record that
the defendant not only admitted these acts but pled guilty before this Court. The issue then is whether or not the defen-
dant’s actions were predatory. I would point out that one of the things in an incestuous or incestuous-like relationship
that Dr. Wettstein pointed out was whether or not he arranged to be alone with the victim, which, of course, the defen-
dant did do. But I am most concerned with the defendant’s admission to the police that they did have inappropriate
sexual contact and that he wanted – he did so because he wanted to teach the victim the right way to do it and he insti-
gated this entire relationship so he could continue to have sex with the victim. I have no clue whether the defendant
was using alcohol during the course of these offenses, but I do find that he was grooming the victim, that the things
that he said to the victim, that the way he nurtured their relationship so that he could continue having sex with her
was a grooming act which is a signal that he is predatory. I don’t know whether or not the defendant is likely to recidi-
vate. I do know that regular criminal behavior diminishes at the age of fifty, which is not true with sexual behavior.
But I do find that the Commonwealth has met its burden of proving the defendant to be a sexually violent predator.

(SVP Hearing Transcript, 7/7/2011, p. 18-19).

In light of the circumstances of the offense, the medical expert reports and testimony from the SVP Hearing, the
Commonwealth certainly established that the Defendant was a sexually violent predator by clear and convincing evidence. This
Court’s findings of fact were supported by the record and led to a clear finding that the Defendant is a sexually violent predator.
This Court did not abuse its discretion in so finding, and, therefore, this Court’s Order must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §3123(b) – 2 counts
2 18 Pa.C.S.A. §3125(b)
3 18 Pa.C.S.A. §4304(a)
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4 18 Pa.C.S.A. §3126(a)(7)
5 18 Pa.C.S.A. §3127(a)
6 18 Pa.C.S.A. §6301(a)(1)

Commonwealth of Pennsylvania v. Deaondre Maurice Williams
Criminal Appeal—Homicide—Weight of the Evidence—Sufficiency—Sentencing (Discretionary Aspects)—
Murder of Unborn Child—3rd Degree Murder

No. CC 19364-2008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 20, 2011.

OPINION
This is a direct appeal wherein the defendant, Deaondre Maurice Wallace, appeals from the judgment of sentence of February

2, 2011. After a non-jury trial, the defendant was convicted of two counts of Third Degree Murder (one involving an unborn child)
and one count of violating the Uniform Firearms Act. This Court imposed a term of imprisonment of not less than 20 nor more than
40 years relative to the conviction of Third Degree Murder of Shaleen Graham. He received a consecutive term of not less than 10
years nor more than 20 years relative to the conviction of Third Degree Murder of an unborn child. He was sentenced to consec-
utive a term of imprisonment of not less than 3.5 years or more than 7 years at the remaining count. The defendant filed a timely
Notice of Appeal.

The facts underlying the instant appeal are as follows:
At approximately 3:13 a.m. on November 29, 2008, Pittsburgh Police Officers from the Zone 2 station were dispatched to 233

Burrows Street, Apartment F, in the city of Pittsburgh for a report of a woman being shot. Officers Korey, Laepple, Slatcoff, Payne
and Perry were the first responders to the scene. As the officers approached the residence, they encountered Sharaya Kent, who
identified herself and directed them to the correct location of the shooting. The officers knocked on the door of the apartment. They
received no response. They attempted to open the door but found the door locked by virtue of a deadbolt. The officers then attempted
to force entry to the apartment. As they began to force their way into the apartment, they heard a voice inside the apartment telling
them to “Chill, chill, hold on a minute.” Officer Payne kicked the door in. The defendant was standing in the foyer and the door
struck the defendant. Something, later identified as a 9 millimeter black semiautomatic handgun, fell from the defendant onto the
floor behind the door.

One of the officers immediately detained the defendant while the other officers went to the second floor apartment. As the offi-
cers travelled up the stairs, they noticed blood on the stairs and the walls. At the top of the stairs the officers found the victim,
Shalaya Graham, lying face down on the floor. She was unresponsive and lying in a large pool of blood. Paramedics were called to
the scene. The officers searched the remainder of the apartment and found nobody else inside. A 9mm shell casing was found in
the hallway just outside of the victim’s bedroom. A substantial amount of blood was found in the victim’s bedroom. The victim was
pronounced dead at the scene.

The apartment was secured. City of Pittsburgh Homicide and Night Felony Detectives were called to the scene. The defendant
was transported to Pittsburgh Police Headquarters. After being Mirandized, the defendant was interviewed. Detectives advised
the defendant that they wanted to speak with him concerning the death of the victim, who was his cousin. The defendant told the
detectives that he didn’t know his cousin was dead. The detectives wondered aloud to him how that could be since he had to pass
her lying at the top of the stairs when he answered the door. He responded by telling them that he didn’t remember seeing her
because he was asleep. He claimed that someone in the apartment told him to answer the door. Detectives confronted him with the
fact that he and the victim were the only two persons in the apartment. He told them that he doesn’t remember who told him to
answer the door. When asked about the evening preceding the shooting, the defendant told them that he arrived at the apartment
around 5:00 p.m. Later that evening Mr. Harrison and others arrived. He said the party continued until around midnight. He
claimed that he went to the hallway near the bedrooms, listened to music and fell asleep. He never heard gunshots, he did not see
blood, nor did he see the victim.

Detectives asked him who owned the gun that was found behind the front door. The defendant denied owning that gun. He told
the detectives that he didn’t know anything about a gun and that he doesn’t “play” or “mess” with guns. He told the detectives that
the gun they found belonged to Mr. Harrison. He told the detectives that he held it during the party and that he had fired it out-
side the apartment during the party. The defendant became agitated and told the detectives than he was nowhere near his cousin’s
body. He began to take off his sweatshirt. The detectives notice his blood-stained shirts and collected them for testing. His pants
had visible blood spatter and stains on the front and back. Laboratory testing confirmed that the blood on the defendant’s clothes
was the blood of the victim. The defendant, however, denied having any contact with the victim.

During the course of the investigation, detectives interviewed three people who had been in the apartment at the time of the
shooting. Isaac Harrison testified that he had been in the apartment since approximately 10:00 p.m. on the night preceding the
shooting. He had been at the party with Jalauna Hawkins and Sharaya Kent. He explained that at one point that evening there were
between 10-15 people in the apartment. He testified that he and Jalauna Hawkins went to bed early in one of the bedrooms. Mr.
Harrison said that when he went to bed, the defendant was still at the apartment lying on the couch. Mr. Harrison testified that he
was awakened in the early morning hours by Sharaya Kent beating on the bedroom door. According to Mr. Harrison, Ms. Kent was
shaken up and stuttering. Mr. Harrison looked out the bedroom door and saw the victim lying face down. He also observed blood
on the walls. Mr. Harrison believed the victim to be dead. Fearful, he fled the apartment along with Ms. Hawkins and Ms. Kent.
They left the apartment by walking down the steps past the victim lying on the floor. He did not see the defendant as he fled the
apartment.

Sharaya Kent also testified. She explained that she stayed up later than Mr. Harrison and Ms. Hawkins. She testified that the
only persons remaining in the apartment when she went to sleep were the defendant, the victim, Mr. Harrison, Ms. Hawkins and
herself. She fell asleep on the couch. When she went to sleep, the victim was sleeping in her bedroom. The defendant was in the
bathroom on his phone trying to find a ride home. Ms. Kent was awakened by the sound of a gunshot. She opened her eyes and just
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laid on the couch. She heard movement near the victim’s bedroom. She then heard what she described as someone stumbling and
falling. She went to the area of the fall and saw the victim lying on the floor near the top of the stairs. After she saw the victim lying
there, she went to the bedroom occupied by Mr. Harrison and Ms. Dawkins to get their help. She testified that she was scared. She
called 911. She didn’t see anyone else in the apartment. She also testified that she knew the defendant because she used to date
him and they have a child together. She testified that the defendant had a black handgun in his waistband earlier that day. She also
testified that he appeared drunk before she went to sleep.

According to Allegheny County Medical Examiner, Karl Williams, M.D., the victim died of a gunshot wound to the cheek that
hit the main artery in her neck. The 9 millimeter bullet was recovered during an autopsy. He further testified that the victim was
8-10 weeks pregnant when she died. The medical examiner testified that the manner of death was homicide.

Raymond Everett, a firearms expert, testified. He testified that the 9mm casing and 9mm bullet which were recovered in this
case both came from the firearm found on the floor behind the front door. He also testified that 8.5 pounds of pressure were
required to pull the trigger on the 9mm handgun. He explained that it would take a “pretty significant amount of force to be fired”.

Daniel Wolfe, an employee in the Medical Examiner’s office in the trace evidence section, testified that gunshot residue tests
were performed on the defendant, the victim, Mr. Harrison and Ms. Kent. All of the tests were inconclusive as to whether any of
them fired a weapon.

Janine Yelonsky, a manager in the forensic biology unit of the Allegheny County Medical Examiner’s Office testified about
blood serology in this case. She testified that the blood on the defendant’s shirts was the blood of the victim. She testified that
neither the victim nor the defendant could be excluded as being the contributor of blood found on the 9mm handgun and the
magazine of that gun. She further explained that a blood sample taken from the defendant’s thumb contained blood from both
the victim and the defendant.

Scott Evans, a City of Pittsburgh homicide detective, testified about blood spatter evidence. He testified that there was a large
pool of blood on the victim’s pillow. There was also a blood trail across the comforter on the victim’s bed. According to Detective
Evans, the evidence suggested that the victim was shot while lying in bed. After being shot, she got up and walked toward the hall-
way, leaving a trail of blood behind. The fact that the victim was shot in a neck artery was consistent with a pattern of blood shoot-
ing across the room and hitting the base of the wall. Smears of blood were located near a light switch on the wall near the closet.
According to Detective Evans, this was consistent with her stumbling across the room before she died. At the conclusion of the
trial, the defendant was convicted as set forth above.

On appeal, the defendant raises three issues:

The Murder Three conviction regarding victim Shaleen Graham, the Murder Three conviction of her unborn child and
carrying a firearm without a license (“VUFA”) conviction were against the weight of the evidence, especially since no one
witnessed appellant shoot Shaleen, the gun belonged to Harrison, Kent was the only one who possessed characteristic
particles of gunshot residue, no DNA testing was done on Harrison or Hawkins, the trio fled the apartment, consistent
with guilt, while appellant, who didn’t know there had been a shooting, stayed in the apartment (if he had committed the
murders, he would have fled before anyone else). Moreover, the fetus could have died from alcohol poisoning, or any num-
ber of causes, long before its mother, who had no compunction about drinking heavily with a baby in her body, was shot,
and there was no indication or evidence that the fetus was alive before Shaleen was shot.

The evidence was insufficient to sustain appellant’s Murder 3 conviction since the evidence did not establish anything more
than an accidental shooting of Shaleen Graham, and there was no evidence directly linking appellant to that shooting.

The evidence was insufficient to sustain appellant’s Murder 3 of an unborn child conviction since there was no direct
causal connection between any actions by appellant and the death of the fetus, especially since victim Shaleen Graham
voluntarily consumed enough alcohol to have a blood alcohol content of .139, thought nothing of drinking heavily while
pregnant and likely did so more often than the night she was killed, and there was absolutely no evidence that the 8-10
week old fetus was alive prior to the shooting of Shaleen.

The evidence was insufficient to sustain appellant’s Murder 3 of an unborn child conviction (18 Pa.C.S. 2603) since appel-
lant possessed no knowledge that victim Shaleen Graham was pregnant (and therefore could not have intentionally, know-
ingly, recklessly or negligently caused the death of the 8-10 week old fetus) and appellant inflicted no trauma upon her
abdominal area.

The trial court’s individual murder Three (20-40 years), Murder 3 of an unborn child (10-20 years) and VUFA (3.5-7
years-above the aggravated range) sentences were manifestly excessive, and the running of the sentences consecutively
also created a manifestly excessive sentence. Additionally, there were no adequate reasons of record for imposing a
VUFA sentence above the aggravated range of the sentencing guidelines. Moreover, the trial court fails to consider
defendant’s lack of prior violent criminal history, his extensive family support, his personal circumstances and his reha-
bilitative needs.

This Court will consider the sufficiency claims first, the weight claims second and the sentencing issues last. Relative to the
defendant’s first claim of error, the standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe
all, part or none of the evidence.
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Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

“Third degree murder occurs when a person commits a killing which is neither intentional nor committed during the perpetra-
tion of a felony, but contains the requisite malice.” Commonwealth v. Kling, 731 A.2d 145, 147 (Pa. Super. 1999), appeal denied, 560
Pa. 722, 745 A.2d 1219 (1999) (citing 18 Pa.C.S.A. § 2502(c)). “Malice exists where there is a wickedness of disposition, hardness
of heart, cruelty, recklessness of consequences, and a mind regardless of social duty, although a particular person may not be
intended to be injured.” Id., at 147-148 (citation and quotation marks omitted). Commonwealth v. Tielsch, 934 A.2d 81, 94,
(Pa.Super.2007).

As set forth in Commonwealth v. Thomas, 594 A.2d 300, 301-302 (Pa. 1991):

[m]alice was defined in Commonwealth v. Drum, 58 Pa. 9, 15 (1868), as follows:

The distinguishing criterion of murder is malice aforethought. But it is not malice in its ordinary understanding alone, a
particular ill will, spite or a grudge. Malice is a legal term, implying much more. It comprehends not only a particular ill
will, but every case where there is wickedness of disposition, hardness of heart, cruelty, recklessness of consequences,
and a mind regardless of social duty, although a particular person may not be intended to be injured. Murder, therefore,
at common law embraces cases where no intent to kill existed, but where the state or frame of mind termed malice, in its
legal sense, prevailed.

The crime of third degree murder under the Crimes Code incorporates the common law definition of malice.
Commonwealth v. Hinchcliffe, 479 Pa. 551, 556, 388 A.2d 1068, 1070, cert. denied, 439 U.S. 989, 99 S.Ct. 588, 58 L.Ed.2d
663 (1978). The question is whether the evidence in this case supports a finding of wickedness of disposition, hardness of
heart, cruelty, recklessness of consequences, and a mind regardless of social duty sufficient to constitute legal malice.

Malice has been deemed present where a defendant only intended only to “scare” a victim by shooting at the victim when the
conduct nevertheless unjustifiably creates an extremely high degree of risk, thereby evincing a wanton and reckless disregard for
human life. Intentionally aiming a gun at another “exhibit[s] that type of cruel and wanton conduct of which legal malice is made.”
Commonwealth v. Young, 494 Pa. 224, 228-229, 431 A.2d 230, 232 (1981). Evidence showing that a defendant acted with “reckless-
ness of the consequences”, had “a mind with no regard for social duty”, and that a defendant “consciously disregarded an unjus-
tified and extremely high risk that his actions might cause serious bodily injury” is sufficient to establish malice. Commonwealth
v. DiStefano, 2001 PA Super 238, 782 A.2d 574, 582 (Pa. Super. 2001). Furthermore, the Commonwealth may prove third-degree
murder by reasonable inferences drawn from the circumstances of the killing, and malice may also be inferred from the use of a
deadly weapon upon a vital part of the body. Commonwealth v. Cruz-Centeno, 668 A.2d 536, 540 (Pa.Super. 1995), appeal denied,
676 A.2d 1195 (Pa. 1996).

This Court believes that the circumstantial evidence was sufficient to prove third degree murder. This Court was free to make
credibility determinations concerning the trial evidence in this case. This Court believed the testimony of Ms. Kent and Mr.
Harrison. This Court believes the credible evidence, both direct and circumstantial, evidence established that the defendant shot
and killed the victim in this case. The trial record reveals that, other than the victim, there were four people inside the victim’s
residence at the time of the shooting. One of those people was the defendant. The trial evidence established that upon hearing a
gunshot in the apartment, three of them, Ms. Kent, Mr. Harrison and Ms. Hawkins, were awakened from their slumber. While flee-
ing the apartment, they saw the victim lying on the floor at the top of the steps in a pool of blood. After they were safely outside
the apartment, Ms. Kent phoned the police. Trial evidence demonstrated that the victim immediately died of a gunshot wound. The
bullet traveled through her cheek to the main artery in her neck. At the time of her death, she was 8-10 weeks pregnant. A 9
millimeter bullet was recovered during an autopsy of the victim and that bullet was proven to have been discharged by the gun
found near the defendant on the floor of the entrance to the apartment. A shell casing from the same type of bullet was recovered
outside the bedroom where the victim was shot.

The evidence established that when the police responded to the residence where the shooting occurred, the defendant tried to
delay their entering the apartment. Force was required to make entry. Despite the defendant’s denials to the contrary, the evidence
at trial established that the defendant had carried the black, semi-automatic 9 millimeter handgun in his waistband earlier that
night. The defendant was directly behind the door when the police made entry. The gun fell to the floor when the entry door struck
the defendant. There was blood on the walls and stairs of the apartment near the area where the victim was found. A substantial
amount of blood was found in the victim’s bedroom and the defendant was virtually covered in the victim’s blood. The defendant
denied having any knowledge that the victim was shot or that he had been anywhere near the victim’s body. This Court believes
that the defendant lied to the police about his involvement.

This Court believes that, other than the three witnesses who testified at trial and the defendant was the only people in the
apartment at the time of the shooting. The defendant possessed the 9-millimeter handgun the evening before the shooting. He
was covered in the victim’s blood and he lied to the police about having any contact with the victim after she was shot and about
possessing the handgun. The defendant tried to delay the police from entering the apartment; he tried to hide the handgun behind
the door of the apartment. As she lay on her bed, the victim was shot in the head, a vital part of her body, and died almost imme-
diately after being shot. Moreover, there was credible trial testimony that a substantial amount of force was necessary to pull the
trigger on the handgun. This fact belies an accidental shooting. The circumstances of this case demonstrate that the defendant
acted with a hardness of heart, a wicked disposition, a mind regardless of social duty and he was clearly reckless with respect to
the consequences of his actions. The Court believes this evidence was sufficient to prove that the defendant was guilty of Third
Degree Murder of Shaleen Graham.

The defendant next argues that the evidence was insufficient to prove murder of the unborn child. Title 18, Pa.C.S.A. §2603 provides:

Criminal homicide of unborn child.

(a) Offense defined. —An individual commits criminal homicide of an unborn child if the individual intentionally, know-
ingly, recklessly or negligently causes the death of an unborn child in violation of section 2604 (relating to murder of
unborn child) or 2605 (relating to voluntary manslaughter of unborn child).
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(b) Classification. —Criminal homicide of an unborn child shall be classified as murder of an unborn child or voluntary
manslaughter of an unborn child.

Third Degree Murder of an unborn child is identical to the same offense for a human being. Title 18 Pa.C.S.A. § 2604 provides:

Murder of unborn child.

(a) First degree murder of unborn child.

(1) A criminal homicide of an unborn child constitutes first-degree murder of an unborn child when it is committed by
an intentional killing.

(2) The penalty for first-degree murder of an unborn child shall be imposed in accordance with section 1102(a)(2) (relating
to sentence for murder and murder of an unborn child).

(b) Second degree murder of unborn child.

(1) A criminal homicide of an unborn child constitutes second-degree murder of an unborn child when it is committed
while the defendant was engaged as a principal or an accomplice in the perpetration of a felony.

(2) The penalty for second-degree murder of an unborn child shall be the same as for murder of the second degree.

(c) Third degree murder of unborn child.

(1) All other kinds of murder of an unborn child shall be third degree murder of an unborn child.

(2) The penalty for third degree murder of an unborn child is the same as the penalty for murder of the third degree.

Title 18 Pa.C.S.A. §3203 provides that an unborn child “is an individual organism of the species homo sapiens from fertilization
until live birth.” As set forth in Commonwealth v. Bullock, 913 A.2d 207, 213 (Pa. 2006) “viability outside of the womb is immate-
rial to the question of whether the defendant’s actions have caused a cessation of the biological life of the fetus. . .” Accordingly,
an 8-10 week fetus is clearly an unborn child.

As explained above, Third Degree Murder is an unintentional killing with malice. Although the evidence in this case did not
demonstrate that the defendant intended to kill the unborn child, malice is present in an individual case where there “is a wicked-
ness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind regardless of social duty, although a
particular person may not be intended to be injured.” Id., at 147-148 (emphasis supplied)(citation and quotation marks omitted).
Tielsch, 934 A.2d at 94.

As set forth above, this Court believes that the circumstances of this case demonstrate that the defendant acted with a hardness
of heart, a wicked disposition, a mind regardless of social duty and he was clearly reckless with respect to the consequences of his
actions. Although he may not have intended to injure the unborn child and may not have even known the victim was pregnant, his
killing of the victim denied an 8-10 week old unborn child the ability to remain a living thing. The unborn child derived its entire
ability to develop from its mother, who was murdered by the defendant. It is patently obvious that the death of the mother of an
8-10 week old unborn child would result in the death of the unborn child. To the extent, if at all, that the Court must formally take
judicial notice of this fact, such notice was taken in arriving at the verdict in this case. The Court does believe this evidence is
sufficient to convict the defendant of the third degree murder of an unborn child.

The defendant next claims that this Court’s verdict was contrary to the weight of the evidence. As forth in Criswell v. King, 834
A.2d 505; 512. (Pa. 2003)

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances,
i.e., when the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating
a claim that the jury’s verdict was contrary to the weight of the evidence claim is the trial judge — decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)). Although Criswell spoke in terms of a jury verdict, there is no distinction relative to a non-jury verdict.

The initial determination regarding the weight of the evidence is for the fact-finder, in this case, the trial judge. Commonwealth
v. Jarowecki, 923 A.2d 425, 433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. A review-
ing court is not permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa.
1999). A verdict should only be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s
sense of justice. Id. See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new
trial on the grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give
them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)).

The defendant alleges a number of reasons that the weight of the evidence mandates that the verdict should be overturned.
Essentially, the defendant alleges that the trial court should have considered a number of factual issues that were presented on the
defendant’s behalf during trial. He argues that nobody saw the defendant shoot the victim. He claims that the 9-millimeter hand-
gun belonged to Mr. Harrison and not the defendant. He claims that the fact that Ms. Kent tested positive for gunpowder residue
and that no DNA testing was done on Mr. Harrison and Ms. Hawkins undermines the verdict. He further claims that the fact that
the three witnesses fled the apartment after the shooting supports the defendant’s innocence. He also claims that there was no evi-
dence at trial that the unborn child was alive prior to the shooting. He posits that the victim’s own conduct could have killed the
unborn child. As set forth above, there was sufficient credible evidence to convict the defendant of Third Degree Murder. The
claims made by the defendant, in this Court’s view, are just credibility attacks on the evidence in this case. This Court has reviewed
the trial record and believes that the verdict does not shock any rational sense of justice. As set forth above, after considering and
weighing all the evidence, the Court concluded that the Commonwealth’s witnesses at trial were credible and truthful concerning
all essential material facts. The Commonwealth’s evidence supported the verdict. Inasmuch as the defendant asserts that this Court



March 23 ,  2012 page 139

should have given credence to the defendant’s post-trial account of what transpired, this Court does not endorse such arguments.
The verdict was not against the weight of the evidence.

Defendant next claims that his sentence was manifestly excessive. He claims that both the individual sentence and the imposi-
tion of consecutive sentences were manifestly excessive. A sentencing judge is given a great deal of discretion in the determina-
tion of a sentence, and that sentence will not be disturbed on appeal unless the sentencing court manifestly abused its discretion.”
Commonwealth v. Boyer, 856 A.2d 149, 153 (Pa. Super. 2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001)
appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it
involves bias, partiality, prejudice, ill-will, or manifest unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525
(Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076 (Pa. 2002).

The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.
Challenges to the exercise of this discretion ordinarily do not raise a substantial question. Commonwealth v. Pass, 914 A.2d 442,
446-47 (Pa.Super. 2006). Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240
(2005) (citing Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court
discretion to impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences
already imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367,
1373 (1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should
run consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005),
quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002). As the Superior Court has stated in Commonwealth v.
Mastromarino, 2 A.3d 581, 587 (Pa.Super. 2010), “[t]hus, in our view, the key to resolving the preliminary substantial question
inquiry is whether the decision to sentence consecutively raises the aggregate sentence to, what appears upon its face to be, an
excessive level in light of the criminal conduct at issue in the case.”

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . ” Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.

§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by indi-
cating that he or she has been informed by the presentence report; thus properly considering and weighing all relevant factors.
Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).

The record in this case supports the sentence imposed by this Court. The sentencing record reflects that this Court considered
the presentence report, the testimony presented at sentencing and all other relevant factors. The defendant did not object to the
substance of the information contained in the presentence report. The sentencing record reflects that in imposing the sentence for
the third degree murder of Ms. Graham, this Court stated

The Court finds the sentence to be appropriate because Mr. Williams killed a woman who offered him nothing but
help and kindness and he left her there to die after he shot her. He did nothing to help her. He has taken no responsibility
for his conduct whether he can or cannot. He was carrying a firearm that he had no right to carry at the time and he did
this which I find another aggravating circumstance and I think that sentence is appropriate.

Relative to the sentence for the third degree murder of an unborn child, the Court specifically noted:

There was no specific evidence in this case that the defendant had any particular animus with regard to the unborn
child and for that reason, only that reason, the Court is not sentencing him to the maximum.

As to the sentence for carrying a firearm without a license, the Court stated that it imposed the sentence because the 

[t]he Court finds defendant was an unlicensed person carrying an unlicensed firearm, used it, and that, indeed, was
the aggravating circumstance with regard to that count used in the commission of homicide and deserves the maximum
penalty on that count as well.

With respect to running the sentences consecutive, the Court explained

I don’t’ think we can do any justice to Ms. Graham’s unborn child by sentencing concurrently. We also ignore the common
value of our society in Pennsylvania by ignoring the fact that our legislature that speaks for us has placed a separate
punishment for the killing of an unborn child.

The circumstances of the offenses of conviction, as summarized at sentencing and set forth at trial, warranted the sentence
imposed by this Court. The record reflects the reasoning for the individual sentences and the decision to impose consecutive sen-
tences should not be disturbed.

For the foregoing reasons, the judgment of sentence should be affirmed.
BY THE COURT:
/s/Mariani, J.

Date: December 20, 2011
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Commonwealth of Pennsylvania v. Michael McMillan
Criminal Appeal—PCRA—Homicide—Ineffective Assistance of Counsel—Decertification—Juvenile Sentenced to Life Imprisonment

No. CC 6690-2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 20, 2011.

OPINION
This is an appeal of a denial of Petitioner, Michael McMillan’s petition pursuant to the Post-Conviction Relief Act (hereinafter

referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. In this case, the Petitioner was charged with criminal homicide, criminal attempted
homicide, aggravated assault, possession of a firearm by a minor and robbery. The facts of this case have been recounted by the
Superior Court in its opinion filed at 141 WDA 2009. After a jury trial, the Petitioner was convicted of all charges except the crim-
inal attempted homicide. The jury returned a verdict of second degree murder relative to the charge of criminal homicide. At the
second degree murder conviction, the Petitioner was sentenced to a mandatory term of prison of life without parole. This Court
imposed a sentence of not less than 10 years nor more than 20 years imprisonment at the aggravated assault conviction and at the
robbery conviction. Relative to the conviction of possession of a firearm by a minor, this Court imposed a sentence of not less than
2 ½ nor more than 5 years imprisonment. This court ordered that the robbery and aggravated assault sentences be served concur-
rently to each other but consecutively to the second degree murder sentence. This Court ordered that the firearm sentence be
served consecutively to the robbery sentence.

Petitioner filed a timely Notice of Appeal. He originally filed a pro se PCRA petition but counsel was subsequently appointed
and he filed an amended PCRA petition. Petitioner filed a timely Concise Statement Of Matters Complained Of On Appeal raising
a number of issues. The issues are addressed below.

Petitioner’s first claim is that this Court erred in denying his PCRA petition because a sentence of life imprisonment without
the possibility of parole was inappropriate pursuant to the United States Supreme Court’s decision in Graham vs. Florida, ___ U.S.
___, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010), According to the Petitioner, this information qualifies as “after-discovered evidence”.
This position is without merit and can be easily dismissed.

It is patently clear that the sentencing of a juvenile to life imprisonment without the possibility of parole after a conviction for
murder is not unconstitutional. In Graham, the United States Supreme Court specifically held that the Eighth Amendment’s Cruel
and Unusual Punishment’s Clause does not permit a juvenile offender to be sentenced to life in prison without parole for a non-
homicide crime. It did not apply the bar to a juvenile convicted of homicide. Recently, citing Graham, the Pennsylvania Superior
Court, in Commonwealth v. Ortiz, 17 A.3d 417, 422 fn. 7; (Pa.Super. 2011), addressed an identical claim by the defendant in that
case and stated “[t]herefore, unless and until the U.S. Supreme Court, the Pennsylvania Supreme Court, or the Pennsylvania
Legislature concludes otherwise, we are bound by existing law holding that the imposition of a life sentence without the possibility
of parole upon a juvenile convicted of a homicide offense is not cruel and unusual punishment. Like the defendant in Ortiz, the
Petitioner was criminally convicted of second degree murder, a conviction that carried a mandatory sentence of life imprisonment
without the possibility of parole. 18 Pa. C.S.A. §1102(b). There was no error denying the PCRA petition on this basis.

Petitioner’s next claim is that trial counsel rendered ineffective assistance of counsel, under both state and federal standards, for
failing to attempt to decertify Petitioner’s case to juvenile court. He also claims that post-sentencing counsel and appellate counsel
were ineffective for failing to raise trial counsel’s ineffectiveness on direct appeal. The issue as to each counsel’s ineffectiveness
ultimately turns whether each counsel rendered ineffective assistance of counsel for failing to seek decertification to juvenile court.1

It is well established that counsel is presumed effective and the petitioner bears the burden of proving ineffectiveness.
Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). Under the federal constitution, to obtain relief on a claim of
ineffective assistance of counsel, a petitioner must rebut that presumption and demonstrate that counsel’s performance was defi-
cient, and that such performance prejudiced him. Strickland v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). As set forth in Commonwealth v. Dennis, 17 A.2d 297, 301 (Pa.Super. 2011),

[i]n our Commonwealth, we have rearticulated the Strickland Court’s performance and prejudice inquiry as a three-
prong test. Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudice such that there is a reasonable probability
that the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa. 186, 786
A.2d 203, 213 (Pa. 2001).

The standard remains the same for claims under Pennsylvania and federal law. A claim of ineffectiveness will be denied if the
petitioner’s evidence fails to meet any of these prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court
hearing a PCRA petition are binding on higher courts where the record supports such credibility assessments. Commonwealth v.
R. Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has for-
gone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa. Super.
560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim. Commonwealth
v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

This Court believes that a reasonable basis existed for counsel’s decision not to attempt to decertify this case to juvenile court.
The defendant was charged in adult court with criminal homicide. Trial counsel provided an Attorney Certificate appended to the
amended PCRA petition explaining that she had considered the option of seeking a decertification of this case to juvenile court but
she ultimately determined that seeking such relief was not a viable course of action. Trial counsel specifically noted that the case
involved a double shooting involving a robbery and the use of a firearm by someone who was not permitted to possess it. Trial counsel
also noted that the Petitioner was very close to turning age 18. Trial counsel also believed that Petitioner had a criminal record and
there were no obvious reasons that would have supported a transfer to juvenile court. Trial counsel noted that extreme circumstances
must exist to succeed on efforts to decertify homicide cases and her opinion was that no circumstances existed that would warrant
decertification. Trial counsel explained that Petitioner asserted his innocence and she discussed both options with Petitioner and the
option of proceeding in criminal court was agreed to by Petitioner. This Court believes that the decision by trial counsel not to seek a
decertification of this case to juvenile court was reasonable.

Assuming, however, but certainly not conceding that trial counsel erred in failing to seek decertification to juvenile court, the
Petitioner cannot demonstrate prejudice such that there is a reasonable probability that the Petitioner’s case would have been
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transferred to juvenile court had she attempted to transfer the case to that forum.
In this case, the Petitioner was charged with criminal homicide, a specific offense excluded from the definition of a “delinquent

act”. The law requires that this case proceed in adult court unless the defendant can demonstrate, by a preponderance of the
evidence, that proceeding in juvenile court serves the public interest. See 42 Pa.C.S. §6322(a). As set forth in that statute “[i]n
determining whether the child has so established that the transfer will serve the public interest, the court shall consider the factors
contained in section 6355(a)(4)(iii)(relating to transfer to criminal proceedings).”

In this case, the petitioner would not have been able to demonstrate by a preponderance of evidence that transferring this case
to juvenile court would serve the public interest. In determining whether the public interest can be served by transferring a case
to juvenile court, section 6355(a)(4)(iii) of the Juvenile Act mandates courts to consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following
factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts
by the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors . . . .

42 Pa.C.S. § 6355(a)(4)(iii).

The Superior Court recounted the nature and circumstances of the offense committed by the Petitioner in its direct appeal opinion:

The charges in this case arose from an incident in April of 2007 in which Will Smoot was shot in the back of his head
and killed, and James Maurice “Reese” Jones was shot in the back. At trial, Will’s mother, Rachel LaRue testified that
she was at her home when she learned that Appellant was there too, in Will’s room with Will and Reese. Rachel requested
that Appellant leave, escorted him partly out the house, and returned to her bedroom. Rachel then heard four or five gun-
shots and the sound of scuffling, and smelled what she termed “gun smoke.” As she moved toward the upstairs room, she
saw Appellant running down the stairs carrying what appeared to be a gray 9 millimeter handgun. When Rachel saw her
son, Will, with a gunshot wound lying on the floor, she chased Appellant but could not catch him.

Will’s girlfriend, Jessica Stewart Logan, testified that she was in the house at the time of the shooting. She heard what
sounded like several chairs being moved around upstairs and then “what she believed to be five or six gun shots coming
from the direction of Will’s room.” (Trial Ct. Op. at 2-3). Jessica then saw Appellant run down the stairs with a gun in his
hand. Jessica, along with Rachel, ran upstairs to tend to Will, and Jessica saw Reese had also been shot.

Krystal Hall, Rachel’s neighbor, testified that she saw Appellant running down her street “like he was scared” and
enter a residence. (Id. at 3). Krystal entered her home, and shortly thereafter Appellant, wearing different clothes, “came
to her residence and asked if he could stay there for a short time.” (Id.). Krystal testified that Appellant appeared very
nervous. She asked him why he was nervous and he responded that he had tried to “come up off of some niggas.” [Krystal]
testified that the phrase was street slang for trying to rob somebody. [Appellant] then told [Krystal] that he shot [Will]
in the head and shot [Reese] in the arm. When [Krystal] went outside to observe police helicopters hovering over the
residence, [Appellant] locked her out of her house.

(Id.).

The first officer to respond to the scene of the shooting testified that furniture and approximately $1,400 cash were scat-
tered around the room, and that there were shell casings on the floor. Other detectives searched the house which
Appellant entered just after the shooting. “There they found boots with blood stains, blue jeans, cell phones and a hair
brush.” (Id. at 4). Forensic testing revealed that Will’s DNA was found on Appellant’s boots and pants.

Jamal Jacobs, who first met Appellant in the spring of 2006 and later shared a prison cell with Appellant, also testi-
fied to the following. While they were cellmates, Appellant told Jamal that on the day of the shooting, he was in Rachel’s
living room when he saw her, and knew that he was not permitted in the house. (Id. at 258). At that moment, Appellant
decided to rob Will and Reese and “burn a bridge” with them, that is, he would no longer “be cool” with them. (Appellant’s
Brief at 10) (citing N.T. Trial, Vol. I, at 258, 260). Appellant returned to the attic and sat behind them so as to prevent them
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from leaving the room, and the three men smoked marijuana. (N.T. Trial, Vol. I, at 260-62). Appellant then stated, ‘You
know what this is,” and brandished a gun. (Id. at 261). Will attempted to run, but, as Appellant told Jamal, Appellant “axed
his melon,” meaning he shot Will in the head. (Id. at 262). Appellant stated that he also shot Reese twice in the back of
the head. (Id. at 261). Appellant did not take any money, but put the gun in his sweatshirt and went downstairs; he saw
Rachel and Will’s sister but kept walking.

In his Amended PCRA petition, Petitioner claims he would have been amenable to treatment in the juvenile justice system
because he claimed that the shooting was not intentional and/or it was done in self-defense and he only had one prior criminal
conviction, a juvenile adjudication for robbery and conspiracy. The factual record before this Court (and the Superior Court on
direct appeal) belies the Petitioner’s claims that he acted in self-defense and that the shooting was accidental. Moreover, the facts
underlying this case demonstrate that the considerations of the impact of the offense on the victim or victims, the impact of the
offense on the community, the threat to the safety of the public or any individual posed by the child and the nature and circum-
stances of the offense committed by the child and the degree of the child’s culpability all would have weighed heavily in favor of
keeping Petitioner’s case in adult criminal court. Petitioner does not argue otherwise in his amended PCRA petition. Petitioner
cites to no other facts that would have established that he would have been amenable to treatment, supervision or rehabilitation as
a juvenile. Accordingly, this Court properly denied the amended PCRA petition.

For the foregoing reasons, the judgment of sentence should be affirmed.
BY THE COURT:
/s/Mariani, J.

Date: December 20, 2011
1 This Court is mindful that on July 25, 2011, the Superior Court issued its opinion in Commonwealth v. Barnett, 25 A.3d 371 (Pa.
2011) in which it stated unequivocally that, absent waiver of the right to pursue claims under the Post-Conviction Relief Act, claims
of ineffective assistance of counsel will no longer be considered on direct appeal. Based this recent precedent from the Superior
Court, the Petitioner’s claim that post-sentencing and appellate counsel rendered ineffective assistance of counsel for failing to
challenge trial counsel’s performance would likely not have been permitted on direct appeal.

Commonwealth of Pennsylvania v. Willie Maurice Harris
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—After Discovered Evidence—
Recantation Testimony—Availability of Witnesses

No. CC 9703121. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 12, 2011.

OPINION
The appellant, Willie Maurice Harris, (hereinafter referred to as “Harris”), has filed the instant appeal as a result of the denial

of his petition for post-conviction relief, following a hearing on that petition. In his concise statement of matters complained of on
appeal, Harris maintains that this Court erred in denying his petition since the testimony offered by Juantez Tennyson established
that the victim had a gun at the time of the shooting and that testimony would have contradicted the testimony of the
Commonwealth’s eyewitness, Shawn Featherstone. Harris further maintains that this Court erred in denying his petition when it
did not accept the testimony of Andre Fulton, who maintains that he had a conversation with the Commonwealth’s witness, Shawn
Featherstone, and Featherstone told him that he lied when he gave testimony at the time of trial in order to get revenge for the
killing of his friend.

The facts of Harris’ case have previously been set forth in this Court’s original Opinion filed in connection with his direct appeal
from the imposition of the judgment of sentence and are as follows:

On August 9, 1996, the victim, Roderick McMahon, (hereinafter referred to as “McMahon”), who was known by his street name
of Rebel, was drinking beer with his friend, Shawn Featherstone, (hereinafter referred to as “Featherstone”), in an area near 7320
Fleury Way. McMahon, Featherstone, and several other individuals, continued to drink beer into the early morning hours of August
10, 1996. Shortly after midnight on August 10, 1996, Susie Venson, (hereinafter referred to as “Venson”), who lived at 7320 Fleury
Way came out of her house and engaged McMahon in a discussion. Initially, the discussion appeared to be friendly; however, it
ultimately led to an argument, which caused Venson to go back into her house where she had a conversation with Harris. As a result
of that conversation, Harris then left Venson’s residence and went out into the street calling for Rebel to identify himself. When
McMahon approached Harris an argument ensued between them and Harris produced a gun and pointed it at McMahon. During
their discussion, a second gun was produced thereby preventing Harris from carrying out the threats that he was making. Harris
then turned and left and returned to Venson’s apartment. It is at this point that the testimony presented by the Commonwealth and
the defense differs.

The Commonwealth maintains that once Harris returned to Venson’s residence, he went out the back door of her residence and
went into an alleyway, hiding himself from view of McMahon and his friends and then fired several shots at McMahon, one of which
struck him in the abdomen and ultimately led to his death. The defense offered testimony that Harris expressed fear for his safety
when he returned to Venson’s apartment and that he called a jitney and he was going to leave the area. He went out the back door
and he was going to run across the backyard when he was fired upon and he returned that fire in self-defense when he was stand-
ing at the back of the alley, which abutted Venson’s building. The physical facts found at the scene of the accident including the
casings from Harris’ gun contradicted Harris’ testimony since all of the casings were found in the front of the alley near Fleury
Way and not at the rear of Venson’s building where Harris said he was fired upon.

Harris was charged generally with the crime of criminal homicide and a jury trial was held on August 4, 1997 through August
7, 1997, when the jury convicted Harris for the crime of first-degree murder. On September 4, 1997, Harris was sentenced to the
mandatory sentence of life without the possibility of parole. Harris filed timely post-sentence motions in which he alleged that his
trial counsel was ineffective for failing to call two witnesses. A hearing was held on those motions and after that hearing, his post-
sentence motions were denied. Harris filed a timely notice of appeal to the Superior Court and after this Court filed its Opinion,
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Harris’ appeal was dismissed for failure of his appellate counsel to file a brief. In dismissing Harris’ appeal, the Superior Court
acknowledged that it was without prejudice with respect to Harris’ rights to raise the claims asserted in that appeal in any subse-
quent post-conviction relief petition.

On October 1, 2001, Harris filed a petition for post-conviction relief seeking the reinstatement of his appellate rights. Following
the answer submitted by the Commonwealth and an argument on that motion, Harris’ appellate rights were reinstated on March
26, 2002. Harris filed a timely appeal and was directed to file his concise statement of matters complained of on appeal. Harris
requested several continuances to file that statement and on March 18, 2003, he filed a concise statement of matters complained
of on appeal to which he attached an alleged affidavit from Shawn Featherstone, the Commonwealth’s eyewitness at the time of
Harris’ trial, in which he allegedly recanted his testimony.

On August 6, 2004, the Superior Court affirmed the judgment of sentence and after determining that while post-conviction pro-
ceedings were timely filed and dismissed without prejudice, the claims of the ineffectiveness of Harris’ counsel could be raised in
a subsequent petition for post-conviction relief. Harris filed a petition for allowance of appeal to the Supreme Court, which peti-
tion was granted on February 11, 2005, however, on February 20, 2007, that appeal was dismissed as being improvidently granted. 

On October 1, 2007, Harris filed a pro se petition for post-conviction relief setting forth four claims of the ineffectiveness of his
trial counsel and three claims of after-discovered evidence which provided the basis for his claim that he was entitled to have his
judgment of sentence vacated and be granted a new trial. Following a hearing on this petition for post-conviction relief, his peti-
tion was denied and he has filed the instant appeal in which he raises just two claims of error, the first being that this Court erred
in denying his petition when he presented testimony from Juantez Tennyson that he saw a weapon near the body of the victim,
Roderick McMahon, which contradicted the testimony of Shawn Featherstone and that this information could not have been
discovered at any point in time earlier than when it was presented by Harris. In addition, Harris maintains that the testimony of
Andre Colton discredited the trial testimony of Shawn Featherstone since Featherstone admitted to him that he lied at the time he
testified at trial. In essence, Harris maintains that the testimony of these individuals would have established the claims of self-
defense or imperfect self-defense with respect to the homicide that occurred on August 10, 1996.

In order to be entitled to relief under the Post-Conviction Relief Act, one must meet the eligibility requirements set forth in 42
Pa.C.S.A. §9543, which provides as follows:

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

In reviewing these requirements in light of the somewhat tortured procedural history of Harris’ appeal, it is clear that his current
petition for post-conviction relief was timely filed. It was filed prior to May 21, 2008, which was in the one-year limitation period
from the time that his conviction had become final and within the period in which an individual has a right to file a petition for writ
of certiorari with the United States Supreme Court. United States Supreme Court Rule 13.1.

For the purpose of determining whether or not Harris is entitled to a hearing, this Court treated the current petition for post-
conviction relief as though it were his first petition since the initial petition was to reinstate his appellate rights since they were
lost when his initial appellate counsel did not file a brief. Based upon a review of Harris’ petition and Pennsylvania Rule of
Criminal Procedure 908(a)(2)1, this Court determined that Harris was entitled to a hearing at which time he could put forth the
claims of the ineffectiveness of his counsel and the testimony of his witnesses who he claimed constituted after-discovered
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evidence. At the time of the hearing on Harris’ petition for post-conviction relief, the only claims that were pursued were the claims
of the after-discovered evidence that pertained to a second gun being involved in this homicide and the purported recantation of
the testimony of Shawn Featherstone.

As noted in Commonwealth v. D’Amato, 579 Pa. 490, 856 A.2d 806 (2004), while recantation testimony is notoriously unreliable,
the post-conviction relief Court must assess the credibility and significance of this recantation testimony in light of the evidence
as a whole even if that recantation testimony appears to be dubious. The recantation “testimony” that Harris sought to introduce
was the purported affidavit by Shawn Featherstone in which he indicated that he lied at the time of trial to get revenge for the death
of his friend and the testimony of Andre Colton that Featherstone admitted to him that he had lied at the time of trial. The prob-
lem with these two pieces of evidence is that Harris was unable to authenticate the affidavit since when Featherstone was called
to trial, he invoked a Fifth Amendment privilege and refused to testify. Accordingly, there was no recantation by Featherstone since
his affidavit could not be identified nor could it be authenticated.

In an effort to undermine the testimony that Featherstone presented at the time of trial, Harris presented the testimony of Andre
Colton who testified that sometime either during the summer of either 1996 or 1997, Colton indicated that it could have been either
one of these years because he did not recall, he stated that Featherstone said to him that he lied and he lied at the time that he tes-
tified in Court but he could not provide any specific details with respect to the statements that Featherstone made.2 The problem
with Colton’s testimony is that Featherstone admitted to him that he lied at the time of trial when he testified and that occurred
sometime during the summer of 1996 or 1997 and yet this trial did not take place until August of 1997. Based upon his inability to
relate the substance of Featherstone’s statements to him and the time when this conversation occurred which Colton thought was
more than likely in 1996 rather than 1997, this Court believed that that testimony was totally incredible and, accordingly, did not
support Harris’ claim of the recantation testimony.

With respect to Harris’ other claim of error, he maintains that the testimony of Juantez Tennyson would have provided infor-
mation to the jury, which might have bolstered his claim of the defense of justification or imperfect self-defense since Tennyson
saw a second gun near Roderick McMahon’s body. The problem with this claim is also that Tennyson’s testimony was incredible.
Tennyson maintained that he was in a car with three females when he came down Fleury Way and saw Featherstone and McMahon
talking, he pulled up and tried to engage them in conversation but was getting short and cryptic answers. He then pulled up to an
alleyway off of Fleury Way and made the turn so that he could make a turn onto Collier Street when he heard several gunshots.
Tennyson looped around the block, came back onto Fleury Way and saw McMahon lying in the street. He asked Featherstone what
had happened and Featherstone told him that McMahon had been shot. At this point he asked Featherstone to help him get
McMahon into his car so that he could take him to the hospital and Featherstone told him no, an ambulance was on the way.
Tennyson noted that there was a black, semi-automatic handgun lying up by the top of McMahon’s head. The women in the car
demanded that he leave the scene and Tennyson drove in to an area by the Crescent School District which is approximately one-
half a mile to one mile from the scene of the shooting. He dropped these females off and returned to the scene of the shooting and
there was no one there. There were no paramedics, no police, and neither McMahon nor Featherstone were there.

Harris maintained that when Tennyson observed the handgun by McMahon’s head, that if this information had been presented
to a jury, it would have supported his claim of self-defense. Harris further maintains that he was deprived of the opportunity to
present any information that there was a second gun involved in this particular shooting, however, that claim is not supported by
the record in the trial of this case or the hearing on his petition for post-conviction relief. At the time of his original trial, the
Commonwealth presented evidence that ten shell casings were recovered from the shooting scene. All of the shell casings were for
a forty-five caliber semi-automatic handgun, however, seven of the shell casings had the head stamp of Speer and three of them
had the head stamp of Federal. Based upon the examination of these shell casings, Michelle Kuehner of the Allegheny County
Crime Lab made a determination that these shell casings had not come from the same gun but, rather, came from two different
forty-five caliber semi-automatics. At the time of the PCRA hearing, Harris’ counsel contradicted the statement made by the
Assistant District Attorney about a mysterious gun seen next to McMahon’s body never being found when he said that the gun was
actually found and linked to other shootings.3

The problem with Tennyson’s testimony is that he never saw McMahon with a gun either prior to or after McMahon was shot. The
witness on the scene never saw a gun anywhere near McMahon’s body. The gunshot residue kit that was done on McMahon’s hands
indicated that there were insufficient levels of lead, antimony or barium to establish that McMahon had fired a weapon. Tennyson’s
testimony at the time of the PCRA Hearing was incredible in light of the time line that he put together for his involvement in this case.
Tennyson maintained that he was speaking with the victim shortly before the victim was shot and that after he had turned into an
alleyway off of Fleury Way, he heard numerous gunshots which caused him to loop around the area, come back to Fleury Way and
then see McMahon’s body on the street. After an extremely short conversation with Featherstone in which Tennyson maintained that
he wanted to put McMahon into his car to take him to the hospital, Tennyson pulled away and drove to the Crescent School area where
he allowed his three female passengers to exit his vehicle and then he immediately turned around and went back to the shooting scene
to find nobody there. The testimony at the time of trial indicated that the Mobile Crime Scene Unit was there, the paramedics were
there, homicide detectives were there and they were there for a number of hours processing that scene.

Tennyson’s testimony with respect to his involvement and the purported gun was incredible and did not provide any additional
information for a jury to consider since a jury already knew that shell casings that had been found at the crime scene came from
two different guns. From the incredible nature of the testimony of the witnesses who were put forward by Harris, it was clear that
they did not form a basis for his claims for relief under the Post-Conviction Relief Act and, accordingly, his petition was dismissed.

Cashman, J.
Dated: December 12, 2011
1 (2) when the petition for post-conviction relief or the Commonwealth’s answer, if any, raises material issues of fact. However, the
judge may deny a hearing on a specific issue of fact when a full and fair evidentiary hearing upon that issue was held at trial or at
any proceeding before or after trial.

The judge shall schedule the hearing for a time that will afford the parties a reasonable opportunity for investigation and prepa-
ration, and shall enter such interim orders as may be necessary in the interests of justice.
2 Trial Transcript, lines 10-25, page 25.
3 PCRA Transcript, page 47, lines 1-8.
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Commonwealth of Pennsylvania v. Aaron McClelland
Criminal Appeal—Homicide—Weight of the Evidence—Sufficiency—Merger of Sentences

No. CC 201012748. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—December 16, 2011.

OPINION
On March 18, 2011, following a bench trial, this Court convicted Appellant, Aaron McClelland, of Criminal Attempt (Homicide),

Criminal Conspiracy, Robbery and Aggravated Assault. Appellant was sentenced to two hundred forty to four hundred eighty
months of incarceration on the Criminal Attempt (Homicide) count, ninety to one hundred eighty months concurrent on the
Aggravated Assault, a consecutive sentence of sixty to two hundred forty months incarceration on the Robbery count and another
ninety to one hundred eighty months on the Conspiracy concurrent to the sentence imposed on the Robbery. Post sentence motions
were denied on August 16, 2011 and Appellant filed a Notice of Appeal on August 29, 2011. Appellant filed a Statement of Errors
Complained of on Appeal on October 31, 2011.

MATTERS COMPLAINED OF ON APPEAL
Appellant, through his Concise Statement of Errors, asserts that the verdict was against the weight of the evidence. (Concise

Statement of Errors at 1) Appellant asserts the Court erred in failing to merge sentences for the crimes of aggravated assault and
criminal attempt homicide. Ibid. Next, Appellant alleges the evidence was insufficient to support the verdict. Ibid. Finally,
Appellant asserts that “it was error for this Honorable Court to dismiss the defendant’s claim that communication between the
court and trial counsel may improperly effected [sic] the defendant’s right to a jury trial.” Id. at 2.

HISTORY OF THE CASE
The charges against Appellant stem from an incident that occurred on July 11, 2010, at approximately 12:40 p.m. (TT 31, 39)

A woman called Pizza Bellagio and placed an order to be delivered to an address in the Hill District of Pittsburgh. (TT 38) The
delivery driver, Zamir Khudoykulov, left to deliver the order. (TT 42) He returned approximately 45 to 50 minutes later, bleeding
profusely and saying that he had been shot. (TT 42) The pizza shop did not receive a call from anyone inquiring why their food
had not been delivered. (TT 41)

During the course of his investigation, Detective Matthew Gray determined that the telephone number used to call the pizza
shop belonged to Chaquishia Pack. (TT 63) Eventually, Pack admitted to Detective Alisha Duncan that she called the pizza shop
and placed the order. (TT 74)

Pack, who is mother to Appellant’s child, testified that she initially told police that she let “Boo,” a man she knew from the neigh-
borhood, and another man into her apartment to use her phone to call a jitney. Later she said that she lent her phone to “Boo” who
took it to the apartment across the hall for ten to fifteen minutes. Pack testified that both times the deliveryman called, she spoke
with him. She said she told him she hadn’t ordered any food and took the phone outside her apartment to find “Boo.” Again she
claimed that “Boo” had the phone for ten to fifteen minutes before returning it. Telephone records indicated that the two calls from
the driver to Pack were slightly over a minute in duration, and approximately four minutes apart.1

On two different occasions, the victim was shown a photo array, each containing a suspect identified by the investigating
officers. On the first array, which did not contain Appellant’s photo, the victim failed to identify his assailant. On the second
array, the victim without hesitation or doubt identified Appellant as his assailant. (TT 81-84)

The victim, Khudoykulov, testified that upon arrival to the address he was given, no one was outside to receive the delivery.
(TT 150) He rang the bell and a woman answered and told him that she did not order any food. (TT 147) Khudoykulov called the
number from which the order had been placed.2 Ibid. A woman answered but quickly handed the phone to a man. The man said
that he was at the apartment building on the other side of the street. (TT 148)

Khudoykulov went across the street to the apartment complex located there and called out, “I’m here. Where are you at? So get
the food.” (TT 149) When nobody responded, he again called the number from which the order had been placed. A woman
answered and again immediately gave the phone to the man who had just told him he was in the apartment building. This time, the
man said “I’m flagging you. You see me?” to Khudoykulov. Khudoykulov looked up and saw at an upstairs window a man waving
what appeared to be a bandana. (TT 149)

Khudoykulov waited for the customer to come out, but he did not. (TT 150) Khudoykulov then entered the building and went to
the second floor, where he encountered a man with a bandana covering his mouth and half of his nose. (TT 151) At gunpoint, the
man took Khudoykulov’s wallet and approximately fifteen dollars in cash. (TT 151) Khudoykulov mistakenly thought the gun was
a fake, and attempted to wrestle it from the man. (TT 154) The assailant fired one shot. (TT 155) Wounded, Khudoykulov sat down
and said “Okay, don’t shoot, take anything,” but the man fired several more shots at Khudoykulov before running upstairs. Ibid. In
court, Khudoykulov identified Appellant as his assailant. (TT 161)

DISCUSSION
Appellant first asserts that the verdict was against the weight of the evidence. The standard for a “weight of the evidence” claim

is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to
the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse
of discretion.... The test is not whether the court would have decided the case in the same way but whether the verdict is
so contrary to the evidence as to make the award of a new trial imperative so that right may be given another opportunity
to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant claims the element not established beyond a reasonable doubt is the identification of Appellant as the perpetrator.
Appellant claims the victim’s identification of Appellant was so lacking in factual basis and so inconsistent that the conviction
should shock the conscience of the court. Respectfully, this Court disagrees.

The victim was shown a photo array on two occasions. On the first occasion, he failed to identify his assailant. Appellant’s
picture was not in the first array. On the second occasion, the array did contain Appellant’s photograph and the victim immediately
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identified Appellant as his assailant. After focusing his attention on what he saw as Appellant’s most distinguishing feature, his
eyes, Khudoykulov was convinced that Appellant was his assailant. His testimony as to identification is as follows:

When I saw the picture, I feel something. When I put my hands on his face and just paid attention on the eyes, I was
totally sure that it was the same eyes that I had seen before.

(TT 180-181) This Court found the testimony of the witness to be credible. Based on the identification by the victim, along with all
other corroborating evidence, Appellant’s conviction does not so shock the conscience as to require a new trial.

Appellant next asserts the Court erred in failing to merge sentences for the crimes of aggravated assault and criminal attempt
homicide. This issue is waived.3 Issues not raised at their earliest possible opportunity shall be deemed waived. Commonwealth v.
Seachrist, 444 A.2d 709 (Pa.Super 1982). As Appellant failed to object at sentencing or raise the issue in his post-sentence motion,
the issue is waived.

Next, Appellant alleges that “the evidence at trial was insufficient to support the verdict in that it was based on speculation
rather than any direct evidence which would amount to proof beyond a reasonable doubt.” (Statement of Errors Complained of 1-2)
Again, this Court respectfully disagrees.

The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the [factfinder] could reasonably have determined all elements of the crime
to have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the evidence
is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992).

The evidence in this case was not in the least bit speculative. The victim identified Appellant out of a photo array, stating that
he was “totally sure” that it was Appellant who had attacked him. The victim also identified Appellant in court. Based on the
testimony of the victim, along with all other corroborating evidence, it was reasonable for the Court to determine that each of
the elements of the offenses were established beyond a reasonable doubt.

Lastly, Appellant alleges it was error to dismiss his claim that communication between the Court and trial counsel may have
improperly impinged upon Appellant’s right to a trial by jury. This claim is completely without merit. Not only does Appellant fail
to state with any degree of specificity what was allegedly said by this Court which may have affected Appellant’s decision to waive
his right to a jury trial, Appellant’s own statements under oath belie his argument.

This Court held a lengthy and detailed colloquy with Appellant regarding his right to a trial by jury. Appellant stated under
oath that his counsel discussed with him his right to a trial by jury. (TT 135) He stated that he was completely satisfied with the
services his counsel provided, and that he voluntarily waived his right to a jury trial. (TT 139-140) Most importantly, Appellant
indicated that no one forced or attempted to force him to waive his right to a trial by jury, and that no one had promised him
anything in exchange for waiving his right to a jury trial. (TT 140)

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 At a subsequent hearing on Post-Sentence Motions, Pack indicated that she was fully aware of Appellant’s plan to steal from the
delivery man but that she testified falsely because she was afraid of Appellant.
2 Pack provided a different number when she placed the order. That number was no longer in service (TT 75), but the pizza shop
automated order system printed the number that appeared on the caller ID on the order ticket. (TT 32-35)
3 Had this issue not been waived, Appellant would not be entitled to relief. Had Appellant fired a single shot at the victim, the
crimes of Criminal Attempt (Homicide) and Aggravated Assault would merge for sentencing purposes. Commonwealth v.
Anderson, 650 A.2d 20 (Pa. 1994). However, as multiple shots were fired even after the victim had been wounded and surrendered,
each decision to fire was independently made and subjected Appellant to criminal liability on either a Criminal Attempt or
Aggravated Assault analysis. Furthermore, the Aggravated Assault sentence was imposed concurrent to the Criminal Attempt sen-
tence and any error would not affect the validity of the sentence at the Criminal Attempt count or at either of the other two counts.
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Commonwealth of Pennsylvania v.
Todd Schutzeus

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Legality of Sentence—
Time Credit for Period of Probation

No. CC 199911106, 199903679, 199910556. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—November 16, 2011.

OPINION
Defendant, Todd E. Schutzeus, was charged at CC: 100011106, 199903679, 199910556 - Count 1 - Rape (18 Pa.C.S. §3121); Counts

2 and 3 - Involuntary Deviate Sexual Intercourse (18 Pa.C.S. §3123); Count 4 - Aggravated Indecent Assault (18 Pa.C.S. §3125);
Count 5 - Indecent Assault (18 Pa.C.S. §3126); Count 6 - Endangering Welfare of Children (18 Pa.C.S. §4304); and Count 7 -
Corruption of Minors (18 Pa.C.S. §6301). Counts 3, 4, and 5 were dismissed. On October 9, 2001, this court sentenced defendant on
the remaining counts to three and one half (3 1/2) years to seven (7) years plus seven (7) years probation. Among the terms of
probation was the requirement that defendant have no contact with minors. On May 1, 2007, this court found that defendant had
violated his probation by having contact with minors. This court revoked probation and sentenced defendant to ten (10) to twenty
(20) years at Count 1, ten (10) to twenty (20) years at Count 2, two and one half (2 1/2) to five (5) years at Count 6, and two and one
half (2 1/2) to five (5) years at Count 7 with each sentence to run consecutively. Defendant filed a timely appeal to the Superior
Court at number 526 WDA 2010 and the Superior Court remanded the matter for re-sentencing on Count 1 and vacated the
sentences on Counts 2, 6, and 7. In accordance with the remand order, this court held a sentencing hearing on June 28, 2011, at
which time the trial court sentenced the defendant to 6 1/2 years to 13 years incarceration with no probation and specifically gave
the defendant credit for time served when he was incarcerated pending the outcome of the initial appeal and resentencing. The
Sentencing Order has a commencement date of January 13, 2007. Defendant filed a timely appeal from the sentencing order of
June 28, 2011.

In his statement of errors complained of on appeal, defendant raises two issues. The first issue claimed is:

[T]he Court erred when, in sentencing Appellant to serve a term of 6 1/2 -to-13 years of imprisonment, it expressly
refused to grant him confinement credit for the seven years that Appellant spent in custody prior to and through August
12, 2006, (the Court’s award of confinement credit consisting only of an award of confinement time accumulated between
January 31, 2007, and the June 28, 2011, re-sentencing date).

The standard of review is well settled. Sentencing is a matter vested within the discretion of the trial court and will not be
disturbed absent a manifest abuse of discretion. Commonwealth v. Johnson, 967 A.2d 1001 (Pa.Super. 2009). An abuse of discre-
tion requires the trial court to have acted with manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack
of support so as to be clearly erroneous. Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957 (2007). It is also now accepted that in
an appeal following the revocation of probation, it is within the scope of review of the appellate court to consider challenges to both
the legality of the final sentence and the discretionary aspects of an appellant’s sentence. Commonwealth v. Ferguson, 893 A.2d
735, 737 (Pa.Super.2006).

Recently, in Com. v. Crump, 995 A.2d 1280, 1281-85 (Pa. Super. Ct. 2010) appeal denied, 608 Pa. 661 (2010), the Superior Court
addressed a similar issue. In that matter, the Court opined as follows:

When imposing a sentence of total confinement after a probation revocation, the sentencing court is to consider the
factors set forth in 42 Pa. C.S. § 9771. Commonwealth v. Ferguson, supra. Under 42 Pa. C.S. § 9771(c), a court may
sentence a defendant to total confinement subsequent to revocation of probation if any of the following conditions exist:

1. the defendant has been convicted of another crime; or

2. the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or

3. such a sentence is essential to vindicate the authority of this court. See also Commonwealth v. Coolbaugh, 770 A.2d 788
(Pa.Super.2001).

A sentencing court need not undertake a lengthy discourse for its reasons for imposing a sentence or specifically refer-
ence the statute in question, but the record as a whole must reflect the sentencing court’s consideration of the facts of the
crime and character of the offender. Commonwealth v. Malovich, 903 A.2d 1247 (Pa.Super.2006).

Com. v. Crump, 995 A.2d 1280, 1281-85 (Pa. Super. Ct. 2010)
appeal denied, 608 Pa. 661 (2010)

In this matter, defendant was originally given a split sentence, a term of incarceration of 3 1/2 to 7 years followed by a consec-
utive 7 years of probation. The court’s sentence after probation revocation was 6 1/2 to 13 years incarceration. The question
becomes whether the original split sentence of incarceration and probation are to be factored into determining the legality of the
new sentence imposed after the revocation of probation.

In Com. v Crump, the Superior Court held that the original probation sentence is not to be considered in determining the legality
of Appellant’s subsequent sentence.

When determining the lawful maximum allowable on a split sentence, the time originally imposed cannot exceed the
statutory maximum. See 42 Pa.C.S. § 9754; 42 Pa.C.S. § 9756; Commonwealth v. Nickens, 259 Pa.Super. 143, 393 A.2d 758,
759 (1978); Commonwealth v. Perkins, 302 Pa.Super. 12, 448 A.2d 70 (1982). Thus, where the maximum is ten years, a
defendant cannot receive a term of incarceration of three to six years followed by five years probation. However, in a
situation where probation is revoked on a split sentence, as in the case sub judice, a defendant is not entitled to credit for
time spent on probation. 42 Pa.C.S. § 9771(b); see also 42 Pa.C.S. § 9760 (credit for time served). Nor is a defendant auto-
matically granted credit for time served while incarcerated on the original sentence unless the court imposes a new
sentence that would result in the defendant serving time in prison in excess of the statutory maximum. Commonwealth
v. Yakell, 876 A.2d 1040 (Pa.Super.2005); Commonwealth v. Williams, 443 Pa.Super. 479, 662 A.2d 658 (1995).
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Pursuant to 42 Pa.C.S. § 9771(b), when a defendant is found in violation of his probation, “upon revocation the sentencing
alternatives available to the court shall be the same as were available at the time of initial sentencing, due consideration
being given to the time spent serving the order of probation.” Therefore, the sentencing court at the time of re-sentencing
must give “due consideration” to the time the defendant spent serving probation, but need not credit the defendant with
any time spent on probation.

Additionally, Section 9754 of the Sentencing Code only mandates that a sentencing court keep a term of probation under
the maximum term a defendant could be confined. Section 9754 states:

General rule.-In imposing an order of probation the court shall specify at the time of sentencing the length of any term
during which the defendant is to be supervised, which term may not exceed the maximum term for which the defendant
could be confined, and the authority that shall conduct the supervision.

42 Pa.C.S. § 9754

Thus, a defendant cannot be given a term of probation which exceeds the statutory maximum. We have found no case law
nor has Appellant supplied any authority that would command a sentencing court to give credit for the amount of proba-
tionary time a person is originally given in determining the legality of a subsequent sentence for violation of probation.

Moreover, Section 9760 compels credit toward a sentence only for time served while incarcerated. Section 9760 reads in
relevant part:
(1) Credit against the maximum term and any minimum term shall be given to the defendant for all time spent in custody
as a result of the criminal charge for which a prison sentence is imposed or as a result of the conduct on which such a
charge is based. Credit shall include credit for time spent in custody prior to trial, during trial, pending sentence, and
pending the resolution of an appeal.

42 Pa.C.S. § 9760(1)

The statutory language is clear that a person is entitled to credit toward his or her sentence if time is spent in custody.
The statute does not address credit in relation to a probationary sentence. Also, while the language of Section 9760 does
not discuss an illegal sentence or the situation where a person receives a new sentence as a result of a probation viola-
tion, our case law analyzing the statute has outlined the necessary considerations we must make in determining whether
a sentence is illegal.

In Commonwealth v. Williams, the Superior Court concluded that a defendant who had previously served time on a split
sentence and was subsequently sentenced to the maximum term after revocation of his probation was entitled to credit
for time served for his original period of incarceration. Our reasoning in Williams centered on the fact that the failure to
award credit for the original time spent imprisoned would result in the defendant serving more time incarcerated than
the lawful maximum.

This Court also held in Commonwealth v. Bowser, 783 A.2d 348 (Pa.Super.2001), that a defendant is not entitled to credit
for time served following revocation of probation if the new sentence of incarceration does not reach the statutory
maximum. See also Yakell, supra.

Com. v. Crump, 995 A.2d 1280, 1281-85 (Pa. Super. Ct. 2010)
appeal denied, 608 Pa. 661 (2010)

The new sentence of 6 1/2 to 13 years imprisonment does not exceed the statutory maximum of twenty years. The total amount
of time defendant would spend incarcerated, including previous periods of incarceration, would total a maximum of 20 years. Since
defendant is not entitled to the inclusion of his original probation sentence in determining the legality of his revocation sentence
under the facts of this case, and his revocation sentence does not exceed 13 years, the sentence is not illegal and the sentence
should be affirmed.

Defendant’s second issue claims that “[T]he Court erred when it imposed upon Appellant an unduly harsh and manifestly
excessive 6 1/2 to 13 year term of confinement for having violated the terms of his probation.”

“The court may revoke an order of probation upon proof of the violation of specified conditions of the probation. Upon
revocation the sentencing alternatives available to the court shall be the same as were available at the time of initial
sentencing, due consideration being given to the time spent serving the order of probation”

42 Pa. C.S.A. § 9771(f)

Pursuant to §9771(f), this court was proper in revoking probation upon defendant’s violation of his probation. The Pennsylvania
Commission on Sentencing supplied guidelines during the initial trial, which this court used to sentence defendant upon violation.
The sentence, while in the aggravated range, was within the statutory limits as proscribed by the Commission’s guideline with 84
months as a minimum and 240 months as the statutory maximum.

If a sentence is within the statutory guidelines, a substantial question can be raised as to excessiveness only if the sentence is
“so manifestly excessive as to constitute too severe a punishment.” Commonwealth v. Mouzon, 1812 A.2d 617 (Pa. 2002). Similarly,
a substantial question is generally not presented by challenges to consecutive sentences or by claims that the trial court improp-
erly discounted mitigating factors. Commonwealth v. Johnson, 873 A.2d 704 (Pa. Super. 2005); Commonwealth v. Lopez, 627 A.2d
1229 (Pa. Super. 1993).

However, if the appellate court finds a substantial question has been raised, the standard for review is well-settled. In
Pennsylvania, “sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed
on appeal absent a manifest abuse of discretion.” Commonwealth v. Johnson, 446 Pa.Super. 192, 666 A.2d 690 (1995). “To consti-
tute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be manifestly excessive.”
Commonwealth v. Gaddis, 432 Pa.Super. 523, 639 A.2d 462, 469 (1994) (citations omitted). In this context, an abuse of discretion is
not shown merely by an error in judgment. Commonwealth v. Kocher, 529 Pa. 303, 602 A.2d 1308 (1992). Rather, the appellant must
establish, by reference to the record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons
of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision. Commonwealth v. Rodda, 723 A.2d 212
(Pa.Super. 1999). In further discussion of this issue and as quoted in Com. v. Mouzon, 828 A.2d 1126, 1128-1129 (Pa.Super. 2003),
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In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the sentencing
court’s discretion, as he or she is in the best position to measure factors such as the nature of the crime, the defendant’s
character, and the defendant’s display of remorse, defiance, or indifference. Commonwealth v. Ellis, 700 A.2d 948, 958
(Pa.Super. 1997). Where an excessiveness claim is based on a court’s sentencing outside the guideline ranges, we look, at
a minimum, for an indication on the record that the sentencing court understood the 7 suggested sentencing range. 42
Pa.C.S.A. § 9721(b); Rodda, 723 A.2d at 214. When the court so indicates, it may deviate from the guidelines, if necessary,
to fashion a sentence which takes into account the protection of the public, the rehabilitative needs of the defendant, and
the gravity of the particular offenses as it relates to the impact on the life of the victim and the community, so long as the
court also states of record “the factual basis and specific reasons which compelled him to deviate from the guideline
range.” Commonwealth v. Cunningham, 805 A.2d 566, 575 (Pa.Super.2002) (quoting Commonwealth v. Burkholder, 719
A.2d 346, 350 (Pa.Super. 1998)).

In the present case, this court sentenced defendant within the aggravated range and specified its reason on the record
(Probation Violation Hearing, June 28, 2011, pp. 20 - 22). Based upon the trial court’s evaluation of the defendant’s record as a
whole, the nature of the crime, the nature of the violation and the defendant’s demeanor, and the court used its discretion to
sentence the defendant to the maximum allowed which is a total of 20 years including the seven years previously served and the
credit allowed for the time he was in custody awaiting disposition of his appeals, etc. The sentence imposed by the trial court was
not manifestly excessive and, as such, the defendant’s claim is without merit.

Date: November 16, 2011

Commonwealth of Pennsylvania v.
Barry John Schumacher

Criminal Appeal—Sentencing (Discretionary Aspects)—Ineffective Assistance of Counsel—Involuntary Guilty Plea

No. CC 201003409, 201002630, 201001805, 201002655. In the Court of Common Pleas of Allegheny County, PA, Criminal Division.
Machen, J.—December 15, 2011.

OPINION
Defendant was charged at CC: 201003409 with five (5) counts of Burglary, 18 Pa.C.S. §3502; at CC: 201002630 with five (5)

counts of Burglary, 18 Pa.C.S. §3502, and four (4) counts of Theft by Unlawful Taking or Disposition Movable Property, 18 Pa.C.S.
§3921(a); at CC: 201001805 one (1) count of Burglary, 18 Pa.C.S. §3502, and one (1) count of Theft by Unlawful Taking or Disposition
Movable Property, 18 Pa.C.S. §3921(a); and at CC: 201002655 with two (2) counts of Access Device Fraud, 18 Pa.C.S. §4106(a)(1).
The defendant was represented by the Public Defenders Office and on February 2, 2011, entered a general plea of guilty as
follows: CC: 201003409, count one Burglary; CC: 201002630, count one, two and three Burglary; CC: 201001805, count one Burglary,
and, CC: 201002655, one count of Access Device Fraud.

A pre-sentence investigation was requested and sentencing was scheduled for April 25, 2011. At the sentencing, there was
testimony from family members of the defendant and several victims. Defendant was sentenced as follows:

- CC: 201002630, Counts One, Two, Three - Burglary, five (5) to ten (10 years each, plus five years Probation at Counts
One and Two, all consecutive to each other. All other counts were No Further Penalty;

- CC: 201001805, Count One - Burglary, five (5) to ten (10) years, consecutive to Count Three at CC: 201002630.

- CC: 201003409, Count One Burglary - five (5) to ten (10) years, consecutive to CC: 201001805. All other counts were No
Further Penalty.

- CC: 201002655, Count One - Access Device Fraud, one (1) year probation, consecutive to probation at CC: 201002630
Count Two. Count Two was No Further Penalty.

Defendant, through his counsel, filed Post Sentence Motions and on May 5, 2011, the court appointed Attorney Scott Coffey to
represent defendant with regard to his post sentencing rights. On August 17 2011, the court denied defendant’s Post Sentencing
Motions and this timely appeal was filed.

In his Statement of Matters Complained of on Appeal, defendant raises 5 issues.

Defendant’s first issues claims:

THE TRIAL COURT ERRED IN DENYING APPELLANT’S POST SENTENCING MOTIONS SINCE APPELLANT’S
AGGREGATE SENTENCE OF 25-50 YEARS IMPRISONMENT IS MANIFESTLY EXCESSIVE DUE TO THE IMPOSI-
TION OF CONSECUTIVE SENTENCES, AND THE TRIAL COURT FAILED TO STATE ADEQUATE REASONS ON THE
RECORD FOR THE INSTANT SENTENCES.

It is well settled in Pennsylvania that “sentencing is a matter vested in the sound discretion of the sentencing judge, and a
sentence will not be disturbed on appeal absent a manifest abuse of discretion.” Commonwealth v. Johnson, 666 A.2d 690 (Pa.
Super. 1995). “To constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be mani-
festly excessive.” Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 1994) (citations omitted). In this context, an abuse of
discretion is not shown merely by an error in judgment. Commonwealth v. Kocher, 602 A.2d 1308 (Pa. Super. 1992). Rather, the
appellant must establish, by reference to the record, that the sentencing court ignored or misapplied the law, exercised its judg-
ment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision. Commonwealth v.
Rodda, 723 A.2d 212 (Pa.Super. 1999). In further discussion of this issue and as quoted in Com. v. Mouzon, 828 A.2d 1126, 1128
-1129 (Pa.Super. 2003),
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In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the sentencing
court’s discretion, as he or she is in the best position to measure factors such as the nature of the crime, the defendant’s
character, and the defendant’s display of remorse, defiance, or indifference. Commonwealth v. Ellis, 700 A.2d 948, 958
(Pa.Super.1997). Where an excessiveness claim is based on a court’s sentencing outside the guideline ranges, we look, at
a minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. 42
Pa.C.S.A. § 9721(b); Rodda, 723 A.2d at 214. When the court so indicates, it may deviate from the guidelines, if necessary,
to fashion a sentence which takes into account the protection of the public, the rehabilitative needs of the defendant, and
the gravity of the particular offenses as it relates to the impact on the life of the victim and the community, so long as the
court also states of record “the factual basis and specific reasons which compelled him to deviate from the guideline
range.” Commonwealth v. Cunningham, 805 A.2d 566, 575 (Pa.Super.2002) (quoting Commonwealth v. Burkholder, 719
A.2d 346, 350 (Pa.Super.1998)).

In the present case, this court did not deviate from the guidelines so the only question to be reviewed is if the sentence was man-
ifestly excessive. Based upon this sentencing court’s evaluation of pre-sentence report, the Behavior Clinic Report, the testimony
from several victims at sentencing (Mr. Murphy, Ms. Elson, Ms. Manders and Mr. McCague), the nature of the crimes, defendant’s
history of prior burglaries, compliance, remorse, and demeanor, the court used its discretion to sentence the defendant to each
count to run consecutively. “Our Supreme Court has determined that where the trial court is informed by a pre-sentence report, it
is presumed that the court is aware of all appropriate sentencing factors and considerations, and that where the court has been so
informed, its discretion should not be disturbed.” Com. v. Ventura, 975 A.2d 1128, 1135 (2009) (citing Com. v. Devers, 546 A.2d 12
(1988)). “Generally speaking, the court’s exercise of discretion in imposing consecutive as opposed to concurrent sentences is not
viewed as raising a substantial question that would allow the granting of allowance of appeal.” Commonwealth v. Gonzalez-
Dejusus, 994 A.2d 595 (Pa. Super. 2010)

Therefore, based on the testimony given and the facts articulated in the Pre-Sentence Report, the trial court did not abuse its
discretion, nor act unreasonably, in sentencing defendant to a minimum sentence within the standard range of the Pennsylvania
sentencing guidelines on several counts and then running the sentences consecutively. The sentence imposed by the sentencing
court was not manifestly excessive. As such, the defendant’s claim is without merit.

Defendant’s remaining issues (2 through 5) assert either that the defendant’s plea was involuntary and/or his counsel was ineffective.

Issue 2 specifically claims:

THE TRIAL COURT ERRED IN DENYING APPELLANT’S POST SENTENCING MOTIONS SINCE APPELLANT’S
PLEA WAS INVOLUNTARY SINCE IT WAS TENDERED TO AVOID THE IMPOSITION OF A POSSIBLE 25-50 YEAR,
OR 25 TO LIFE SENTENCE FOR A THIRD STRIKE, YET THERE WAS NO EVIDENCE INTRODUCED OR TEN-
DERED TO DEMONSTRATE THAT APPELLANT POSSESSED TWO PRIOR STRIKES (BURGLARIES INVOLVING
OCCUPANTS PRESENT DURING THE BURGLARIES).

Issue 4 specifically claims:

THE TRIAL COURT ERRED IN DENYING APPELLANT’S POST SENTENCING MOTIONS SINCE APPELLANT’S
PLEA WAS INVOLUNTARY SINCE HE WAS PROMISED BY PITTSBURGH POLICE DETECTIVES MARKS AND
GRILL, DURING A 2/1/10 INTERROGATION AT THE ALLEGHENY COUNTY JAIL, THAT DEPUTY DISTRICT
ATTORNEY AVETTA HAD APPROVED A SENTENCE OF 5-10 YEARS FOR ALL OF THE INSTANT CRIMES, AND
APPELLANT TOLD TRIAL COUNSEL ON 8/3/10 OF THE PROMISED DEAL.

In Com. v Rush, the Superior Court stated:

“Our law is clear that, to be valid, a guilty plea must be knowingly, voluntarily and intelligently entered.” Commonwealth
v. Pollard, 832 A.2d 517, 522 (Pa.Super. 2003).

In Commonwealth v. Fluharty, 429 Pa.Super. 213, 632 A.2d 312 (1993), we set forth guidelines to determine the validity of
a guilty plea:

In order for a guilty plea to be constitutionally valid, the guilty plea colloquy must affirmatively show that the defendant
understood what the plea connoted and its consequences. This determination is to be made by examining the totality of
the circumstances surrounding the entry of the plea. [A] plea of guilty will not be deemed invalid if the circumstances
surrounding the entry of the plea disclose that the defendant had a full understanding of the nature and consequences of
his plea and that he knowingly and voluntarily decided to enter the plea. Id. at 314 (quotation marks and citations omit-
ted). “Our law presumes that a defendant who enters a guilty plea was aware of what he was doing. He bears the burden
of proving otherwise.” Pollard, 832 A.2d at 523 (citations omitted). “[W]here the record clearly demonstrates that a guilty
plea colloquy was conducted, during which it became evident that the defendant understood the nature of the charges
against him, the voluntariness of the plea is established.” Commonwealth v. McCauley, 797 A.2d 920, 922 (Pa.Super.2001).
Thus, [a] court accepting a defendant’s guilty plea is required to conduct an on-the-record inquiry during the plea colloquy.
The colloquy must inquire into the following areas:

(1) Does the defendant understand the nature of the charges to which he or she is pleading guilty or nolo contendere?

(2) Is there a factual basis for the plea?

(3) Does the defendant understand that he or she has the right to trial by jury?

(4) Does the defendant understand that he or she is presumed innocent until found guilty?

(5) Is the defendant aware of the permissible range of sentences and/or fines for the offenses charged?

(6) Is the defendant aware that the judge is not bound by the terms of any plea agreement tendered unless the judge
accepts such agreement? Pollard, 832 A.2d at 522-23 (citations omitted).

Com. v. Rush, 909 A.2d 805 (Pa. Super. 2006)
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Here, the record belies defendant’s assertion that his plea was entered involuntarily. First, defendant signed a Guilty Plea
Explanation of Defendant’s Rights. At the hearing, Mr. Tutera stated on the record, “...these will all be general pleas. As far as any
agreement goes, the Commonwealth, this will be a third strike for the defendant. In exchange of his plea of guilty, generally, to all
the charges, Mr. Dugan and I have come to an agreement that we’ll not be invoking the mandatory third strike. However, we’ll be
arguing for a significant sentence at the time for sentencing.” (Sentencing Transcript, hereinafter “ST”, p. 2-3).

The court then asked the defendant, “So is that your understanding of the whatever agreement there is?” To which the defen-
dant responded, “Yes.” (ST, p.3). The court then recited the CC numbers, the counts, the specific charges, the classification and the
maximum sentence and fines. (ST, pp.3-5). Next, the court asked defendant if he had discussed with his attorney what would be
needed to find him guilty of all charges beyond a reasonable doubt at trial to which the defendant answered in the affirmative. (ST,
pp.5-6). The Commonwealth then summarized the facts that would have been presented at trial (ST, pp. 6-18). The court asked
defendant if he had any questions, if he had reviewed the Guilty Plea Explanation of Defendant’s rights form; if defendant had
signed the last page of the form and finally asked the defendant why he was pleading guilty. (ST, pp.18-19).

The record supports a finding that the defendant’s plea was knowingly, voluntarily and intelligently entered and, as such, defen-
dant’s claims are without merit.

The remaining issues claim that trial counsel was ineffective for a myriad of reasons. A claim of ineffective assistance of counsel
must be raised in accordance with the Pennsylvania Post-Conviction Relief Act (“PCRA.”). In Commonwealth v. Grant, 813 A.2d
726 (Pa. 2002), the Supreme Court held:

...as a general rule, a petitioner should wait to raise claims of ineffective assistance of trial counsel until collateral review.
Thus any ineffectiveness claim will be waived only after a petitioner has had the opportunity to raise that claim on
collateral review and has failed to avail himself of that opportunity.

In agreement with the State Supreme Court’s ruling, the defendant’s claim of ineffectiveness of counsel is estopped until
collateral review under the P.C.R.A. and this court will not address said issues until such a time as it is properly raised.

Based upon the foregoing, defendant’s appeal should be denied.

December 15, 2010

Commonwealth of Pennsylvania v.
John Farnan

Criminal Appeal—Suppression—DUI—Reasonable Suspicion for Stop—Knowledge of License Suspension

No. CR 2010-15727. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—December 2, 2011.

OPINION
This is an appeal following a suppression hearing conducted on July 14, 2011 and a stipulated non-jury trial, conducted on

August 18, 2011, on the charges of Driving Under the Influence pursuant to 75 Pa.C.S.A. §3802(c), 75 Pa.C.S.A. §3802(a)(1) (gen-
eral impairment), Driving while Operating Privilege was Suspended/Revoked pursuant to 75 Pa. C.S.A. §1543(b)(1), and Driving
without a License pursuant to 75 Pa. C.S.A. §1501(a). The Defendant was found guilty on all charges. He was sentenced to ninety
(90) days Restrictive Intermediate Punishment, eighteen (18) months probation, payment of a $1500 fine, court costs, and other
statutory requirements.

FACTUAL AND PROCEDURAL BACKGROUND
On September 21, 2010, Sergeant David Mazza of the Sewickley Borough Police Department responded to a call received at

approximately 4:40 p.m. (T.R. 5, 7)1. The call involved a potential problem involving a custody dispute. (T.R. 7). Ms. Katherine
Longwell requested police assistance at her home on Bank Street. (T.R. 7). Ms. Longwell informed Sergeant Mazza that John
Farnan, the Defendant, was on his way to pick up the couple’s children, contrary to their custody order. (T.R. 9). She indicated to
Sergeant Mazza that she thought that there was going to be a problem between she and the Defendant, which was why she called
the police. (T.R. 9). Sergeant Mazza was familiar with both Ms. Longwell and the Defendant, having been involved in past incidents
between the two. (T.R. 8).

Sergeant Mazza was one of three (3) officers in two (2) marked cars who arrived at the scene. At the time of his arrival, the
Defendant was not present at Ms. Longwell’s home. (T.R. 9). While the officers were speaking with Ms. Longwell, she pointed to a
vehicle that was traveling along Bank Street and said, “Here he comes.” (T.R. 9). A vehicle approached Ms. Longwell’s house and
then proceeded down the street without stopping. (T.R. 9-10). Sergeant Mazza was able to identify the Defendant as the driver of
the vehicle, as well. (T.R. 10).

Sergeant Mazza testified that, within thirty (30) days before this incident, Ms. Longwell had informed him that the Defendant
was driving with a suspended license. (T.R. 10). Upon receiving the information, Sergeant Mazza had confirmed that the
Defendant’s license was suspended for a DUI-related matter. (T.R. 10, 16). The Defendant drove past the Longwell house after look-
ing at the officers and Ms. Longwell standing outside. (T.R. 13-14). Sergeant Mazza then got into his police car and followed the
Defendant. (T.R. 13). After approximately 20 seconds, Sergeant Mazza activated his lights and pulled over the Defendant. (T.R. 13).
Sergeant Mazza testified that he pulled over the Defendant for three (3) reasons: (1) the suspended license; (2) the suspicious
behavior in driving past the Longwell house due to the presence of police vehicles and personnel; and (3) the need to investigate
Ms. Longwell’s complaint. (T.R. 18, 23).

Sergeant Mazza was the sole witness who testified at the suppression hearing. This court denied the Defendant’s Suppression
Motion pursuant to an Order dated July 19, 2011. The Defendant proceeded to a stipulated non-jury trial on August 18, 2011 and
was found guilty on all counts. This court sentenced the Defendant to ninety (90) days Restrictive Intermediate Punishment,
eighteen (18) months probation, payment of a $1500 in fine, court costs, and other statutory requirements.
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DISCUSSION
The Defendant sets forth two (2) allegations of error in his Statement of Matters Complained of on Appeal, which can be sum-

marized in one assertion, namely, that this court erred in failing to suppress the evidence obtained by a traffic stop that this court
found to be legal and valid.

When a Motion to Suppress has been filed, the Commonwealth has the burden to establish by a preponderance of the evidence
that the challenged evidence is admissible. Pa.R.Crim.P. 323(h); Com. v. Powell, 994 A.2d 1096, 1101 (Pa. Super. 2010). The appel-
late court will then determine whether the factual findings made by the trial court in deciding the suppression motion are supported
by the record. Id. If the factual findings are supported by the record, then the reviewing appellate court is bound by those findings.
Id. An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Com. v. Decker, 698 A.2d
99, 100 (Pa. Super. 1997). The weight of the evidence is exclusively for the finder-of-fact, who is free to believe all, part or none of
the evidence and to determine the credibility of the witnesses. When evidence conflicts, it is the sole province of the fact-finder to
determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003).

Pursuant to 75 Pa. C.S.A. §6308(b), a police officer may stop a vehicle anytime the officer possesses reasonable suspicion of a
motor vehicle violation. Com. v. Hilliar, 943 A.2d 984 (Pa. Super. 2008). In order to establish reasonable suspicion, an officer must
be able to point to specific and articulable facts which led him to reasonably suspect a violation of the Motor Vehicle Code. Com.
v. Holmes, 14 A.3d 89, 96 (Pa. 2011). In determining whether a police officer had reasonable suspicion, the totality of the circum-
stances must be considered. Com. v. Rogers, 849 A.2d 1185, 1189 (Pa. 2004). Reasonable suspicion to stop a motorist must be viewed
from the standpoint of an objectively reasonable police officer. Com. v. Chase, 960 A.2d 108, 120 (Pa. 2008).

The evidence presented at the suppression hearing supported this court’s denial of the Defendant’s pretrial motion. Sergeant
Mazza testified credibly that he had knowledge that the Defendant had been driving with a suspended license, and he actually
viewed him driving past Ms. Longwell’s house. At this point, based on his knowledge of the Defendant’s license suspension that he
had confirmed within thirty (30) days, he observed what he believed to be a violation of the Motor Vehicle Code.

Sergeant Mazza testified credibly that his stop of the Defendant was three (3)-fold: he wanted to investigate the domestic matter
to which he had responded; he believed that the Defendant was acting suspiciously in not stopping at her children’s house despite
indicating that he would, upon seeing police vehicles; and he had personal knowledge that the Defendant’s driver’s license had
been suspended as recently as thirty (30) days prior to this incident. This court considered the totality of the circumstances that
were presented to Sergeant Mazza that evening. Any of these reasons individually would have been sufficient for Sergeant Mazza
to have lawfully stopped the Defendant. See Com. v. Hilliar, 943 A.2d at 990 (but for violation of MPJA, traffic stop due to officer’s
knowledge that defendant had suspended license would have been “entirely legal”). Sergeant Mazza had prior encounters with the
Defendant and Ms. Longwell and was responding to a domestic dispute involving a custody exchange between them. He had
personal, first-hand knowledge that the Defendant’s driver’s license had been suspended due to a DUI2 and that the suspension
was still in effect as recently as thirty (30) days previously. He also had the suspicious behavior of the Defendant, as well described
by Sergeant Mazza in his testimony. (T.R. 23). Although arguably any one of these reasons alone would be sufficient to support the
stop, there is no doubt that the totality of these circumstances was more than sufficient to justify the stop.

Sergeant Mazza’s testimony demonstrated to the court that his stop was based on reasonable and articulable facts that the
Defendant was driving with a suspended license when he was pulled over. This court did not believe that Sergeant Mazza used this
as a pretense to stop the Defendant for any reason other than to investigate the suspended license and question him about the
custody matter. Furthermore, his information that formed the basis of the stop was acquired first-hand in a relatively short period
of time prior to the stop.3

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court under Sections 3802(c) and 3802(a) should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: December 2, 2011

1 “T.R.” denotes the trial record for the suppression hearing dated 7/14/11.
2 Although Defendant tried to get Sergeant Mazza to testify that he had stopped the Defendant solely because of the suspended
license (T.R. 18-24), this court found Sergeant Mazza’s testimony to be credible that it was based on the totality of the circumstances.
3 While the Defendant argued during the suppression hearing that he was eligible for getting his license back on June of 2010 (T.R.
24), prior to his stop, evidence later revealed that he actually got his license back on November 19, 2010 (T.R. 27).

Commonwealth of Pennsylvania v.
Robert Dick

Criminal Appeal—Sufficiency—Aggravated Assault—Mens Rea—Failure to Terminate Encounter—Terroristic Threats

No. CP-02-CR-09165-2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—December 28, 2011.

OPINION
A non-jury trial led to Robert Dick’s conviction of three crimes on February 17, 2011. Sentencing was held on May 10, 2011. The

Court imposed a 2 to 4 year jail sentence followed by 15 years of probation on the aggravated assault conviction. No penalty was
imposed on the terroristic threats and disorderly conduct convictions.

His trial and sentencing lawyer (David Eckle) moved to withdraw on May 18th. His request was denied on May 25th. On June 6th,
new counsel (Erika Kreisman) entered her appearance and filed a motion for a new trial and a motion to modify the sentence. In a
memorandum opinion dated June 7th, this Court denied the post-sentence motions as being untimely under our rules of procedure.1
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On June 15th, this Court granted Attorney Kreisman’s request to withdraw and simultaneously appointed the Law Office of the
Allegheny County Public Defender as counsel for Mr. Dick.

On August 29, 2011, current counsel filed his Concise Statement. He raises a sufficiency argument to the aggravated assault
and terroristic threats crimes of which he was convicted.

Aggravated Assault - 2702(a)(1)

Dick makes 4 arguments against the aggravated assault conviction. First, he claims the Commonwealth failed to show he “acted
with the requisite mens rea or criminal state of mind.” Concise Statement, 12(I). Second, he claims the victim, Joseph Burney, “did
not suffer ‘serious bodily injury’.” Id. 12(I)(a). Springing from this second argument is Dick’s third. He argues the government did
not show Dick acted with the specific intent to cause serious bodily injury. His 4th argument is somewhat an alternative argument.
If “serious bodily injury” was shown, the government failed to demonstrate Dick “acted recklessly under circumstances manifesting
an extreme indifference to the value of human life.” Concise Statement, 12(I)(c), (Aug. 27, 2011).

These arguments must be synthesized through the facts as they unfolded before this Court in a non-jury setting. A large, drunken
adult is laughed at by some teenagers as they are hanging out at a baseball field. Dick, the adult, did not like being the brunt of
their laughter. He had some choice words for them. TT, 22, 35. But, that was not enough for Dick. He began to approach 16 year
old Joseph Burkey. Burkey did not like the way this was going. “He’s coming at me.” TT, 10. He pulls out a box cutter, maybe 4 to
5 inches long, from his belt. His hope is “to scare [Dick] away a little bit.” TT, 23. Almost immediately after exposing the blade, he
has second thoughts and discards the weapon by the bleachers that he just left. TT, 11. Dick retrieves the weapon. TT, 11. Dick
swings the box cutter, with its exposed blade, in the direction of Burkey’s midsection. He misses and Burkey runs away. TT, 12.
Something causes Burkey to stop and look back. He now sees Dick approaching his friend, Bandon Quick, and making the same
swinging motion with the box cutter. TT, 12, 27. Burkey runs back and pushes Dick almost tackling him to the ground. TT, 13, 27,
28. Burkey sees Dick pick up a cement block. Burkey pivots and begins to run. He is 2 maybe 3 feet from Dick. Dick throws the
cement block. It hits Burkey in the head. TT, 13. There is blood. Lots of it. TT,15. Burkey stops some distance from the scene. He
ties his shirt around his head to stop the bleeding. TT, 30. He eventually gets to a hospital. It took 9 staples to close the wound. He
has a scar. The scar is visible some 8 months after the incident. It appears on the back of Burkey’s head. It begins above the mid-
line between his ears and runs south towards the collar of his shirt. It is not pretty despite being covered by some hair.

Mr. Dick was convicted of aggravated assault under Section 2702(a)(1) of Title 18. “A person is guilty of aggravated assault if
he...attempts to cause serious bodily injury to another, or causes such injury intentionally, knowingly or recklessly under circum-
stances manifesting extreme indifference to the value of human life.” 18 Pa.C.S.A. Section 2702(a)(1). There are two traditional
means in which to obtain an aggravated assault conviction. The fork in the road, so to speak, is the presence or absence of “seri-
ous bodily injury”. If “serious bodily injury” is present, the government must also show the accused acted intentionally, knowingly
or recklessly under circumstances manifesting extreme indifference to the value of human life. Pa. SSJI (Crim) 15.2702B;
Commonwealth v. Bruce, 916 A.2d 657,661 (Pa. Super. 2007), appeal denied, 2007 Pa. LEXIS 1915. “Where the injury actually
inflicted did not constitute serious bodily injury, the charge of aggravated assault can be supported only if the evidence supports
a finding that the blow delivered was accompanied by the intent to inflict serious bodily injury.” Commonwealth v. Alexander, 383
A.2d 887,889 (Pa. 1978). The facts support both theories of prosecution – serious bodily injury caused and attempt to do SBI.

Our Legislature has defined “serious bodily injury” as “bodily injury which creates a substantial risk of death or which causes seri-
ous, permanent disfigurement or protracted loss or impairment of the function of any bodily member or organ.” 18 Pa. C.S.A. Section
2301. Mr. Burkey sustained serious bodily injury. He is scarred for life. The back of his head carries a constant reminder of this inci-
dent. The approximate 4 inch scar, running in a north-south direction from just above the midline between his ears, is permanent. His
head is now disfigured. If he were to join the ranks of most American males, the cue ball look would not be one he would enjoy. The
back of his head would resemble the work of a makeup artist from a low budget horror film. To say the least, it is not pretty.

When “serious bodily injury” is present, the government must also show that the accused acted with a specific level of intent.
Reckless conduct will suffice. It is defined in the following way.

A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and
unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and
degree that, considering the nature and intent of the actor’s conduct and the circumstances known to him, its disregard
involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation.

18 Pa.C.S.A. § 302(b)(3). Our precedent expounds upon this definition. To sustain an aggravated assault conviction a heightened
degree of recklessness is needed. Commonwealth v. Kling, 731 A.2d 145,147-48 (Pa. Super. 1999); see also, Commonwealth v. Smith,
956 A.2d 1029,1036-37 (Pa. Super. 2008)(en banc). That heightened level of conduct must rise to the level of malice. Id.

“Malice exists where there is a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and
a mind regardless of social duty, although a particular person may not be intended to be injured. Where malice is based
on a reckless disregard of consequences, it is not sufficient to show mere recklessness; rather, it must be shown the defen-
dant consciously disregarded an unjustified and extremely high risk that his actions might cause death or serious bodily
injury. See Commonwealth v. Scales, 437 Pa. Super. 14, 648 A.2d 1205, 1207 (Pa. Super. 1994), appeal denied, 540 Pa. 640,
659 A.2d 559 (1995) (regarding third degree murder). A defendant must display a conscious disregard for almost certain
death or injury such that it is tantamount to an actual desire to injure or kill; at the very least, the conduct must be such
that one could reasonably anticipate death or serious bodily injury would likely and logically result. See [Commonwealth
v.] O’Hanlon, 653 A.2d [616] at 618 [(1995)] (regarding aggravated assault).

Smith, 956 A.2d at 1036-37.

Our facts show the requisite level of reckless conduct was engaged in by Mr. Dick. A grown man, at least 100 pounds and sev-
eral inches taller than the teenage victim, has a box cutter and has taken a swipe at a friend of the victim. The teenage victim comes
to his friend’s rescue by pushing and almost tackling Mr. Dick. The young victim is beginning his escape. He is maybe 2 or 3 feet
from Mr. Dick. Instead of Mr. Dick thinking – game over, I’m done – he grabs a nearby cement block and throws it at the young
man. It hits the most vital part of the human body – his head. At the moment Mr. Dick throws that cement block he has no care in
the world about the consequences. His only thought is retribution. He did not like being laughed at and he surely did not like being
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shoved to the ground by a young kid half his size. Mr. Dick had plenty of chances to diffuse the situation. When Mr. Burkey initially
discarded the weapon, Mr. Dick retrieved it. When Mr. Burkey ran away, Mr. Dick could have continued on his drunken sojourn.
His push to the ground was another chance to end the matter. Three chances.

Three strikes. The choices Mr. Dick made that day, undoubtedly influenced by his alcohol consumption, were unjustified and
created a very high risk that serious bodily injury would follow his actions.

The prosecution’s other theory is that Mr. Dick attempted to do serious bodily injury. “An attempt under Section 2702(a),
requires a showing of a substantial step toward causing serious bodily injury to another, accompanied by an intent to inflict seri-
ous bodily injury. 18 Pa.C.S.A. Section 901(a); Commonwealth v. Matthew, 909 A.2d 1254, 1257 (Pa. 2006).

The substantial step requirement does not detain the Court very long. A cement block was thrown by a large, adult male in the
direction of a teenager’s head as he was 2 to 3 feet away. This was a substantial step toward causing serious bodily injury.

The corresponding “intent” element requires some more analysis. “A person acts intentionally with respect to a material aspect
of an offense when … it is his conscious object to engage in conduct of that nature or to cause such a result.” 18 Pa.C.S.A. Section
302(b)(1)(i). Because “intent” is a subjective frame of mind direct proof is difficult to gather. Commonwealth v. Matthew, 909 A.2d
1254,1257 (Pa. 2006). “The intent to cause serious bodily injury may be proven by direct or circumstantial evidence.” Id.

“In Commonwealth v. Alexander, 477 Pa. 190, 383 A.2d 887 (Pa. 1978), the Pennsylvania Supreme Court articulated a
totality of the circumstances test for determining whether a defendant, who was charged under the attempt provision of
the aggravated assault statute, possessed the intent to inflict serious bodily injury. The test the Court provided consisted
of a non-exhaustive list of factors to be considered on a case-by-case basis. The list included evidence of a significant
difference in size or strength between the defendant and the victim, any restraint on the defendant preventing him from
escalating the attack, the defendant’s use of a weapon or other implement to aid his attack, and statements or actions that
might indicate his intent to inflict injury. Id. at 889. Recently, in Matthew, the Supreme Court re-affirmed the totality of
the circumstances test announced in Alexander, and held that the test should be used to decide whether there is suffi-
cient evidence to convict a defendant charged with aggravated assault for attempting to inflict serious bodily injury upon
another. Matthew, 909 A.2d at 1259.

Commonwealth v. Jackson, 955 A.2d 441 (Pa. Super. 2008), appeal denied, 2009 Pa. LEXIS 451.

Mr. Dick had plenty of opportunities to terminate the encounter. Instead, he choose to escalate the matter. Him picking up the
box cutter, him not walking away when presumably his opposition is now weaponless, and his picking up the cinder block and
throwing it are part of a nucleus of facts and reasonable inferences therefrom that support the verdict. Mr. Dick’s actions and
inactions demonstrate circumstantially that he possessed the requisite intent to cause serious bodily injury.

Terroristic Threats - 2706(a)(1)

Dick’s argument to undermine the sanctity of the terroristic threats conviction is two-fold. First, he complains the
Commonwealth did not provide evidence that he “made any threat whatsoever to commit a crime of violence.” Concise Statement,
12(II), (Aug. 29, 2011). Second, he claims the evidence did not show he acted “with the intent to terrorize another or with reckless
disregard for the risk of causing terror.” Concise Statement, 12(III), (Aug. 29, 2011).

A person is guilty of terroristic threats if he “threatens to commit any crime of violence with intent to terrorize another or to cause
evacuation of a building, place of assembly, or facility of public transportation, or otherwise to cause serious public inconvenience, or
in reckless disregard of the risk of causing such terror or inconvenience.” 18 Pa. C.S.A. Section 2706. “Accordingly, the Commonwealth
must prove that 1) the defendant made a threat to commit a crime of violence, and 2) the threat was communicated with the intent to
terrorize another or with reckless disregard for the risk of causing terror. Commonwealth v. Kelley, 444 Pa. Super. 377, 664 A.2d 123,
127-128 (Pa. Super. 1995), appeal denied, 544 Pa. 603, 674 A.2d 1068 (1996).” In Re: B.R., 732 A.2d 633,636 (Pa. Super. 1999).

With this body of law as our guide, the facts can be reviewed. This critique shows the Commonwealth failed to present evidence
of any threat, let alone a threat to commit a crime of violence. The government presented the testimony of three witnesses: the
victim, Joseph Burkey; a witness, Brandon Quick; and, a Pitcairn police officer, Michael Morency.

Mr. Burkey, the young man who was injured, testified that he really couldn’t make out what the defendant was saying. Trial
Transcript (“TT”), pg. 10.2 Later he attributed to Mr. Dick the comment that, “oh, you want to sit there and try to start stuff.” TT,10.
Later in his testimony, Burkey said Mr. Dick was still saying something, TT,11, but he was not able to provide any more specificity.
On cross-examination, Burkey said Mr. Dick said something about kids laughing and uttering a couple of swear words. TT, 23. The
government’s evidence was not bolstered by witness Brandon Quick. He recalled Mr. Dick yelling, being belligerent and scream-
ing stuff. TT, 35. Later, Quick said Mr. Dick was just saying stuff. Id., 36. Just like with victim Burkey, specifics about what Mr. Dick
said did not come from witness Quick. The closest the Commonwealth gets to evidence of a threat comes from police officer
Michael Morency. Officer Morency interviewed Mr. Dick after he, Mr. Dick, summoned police. During this interview, the officer
asked Mr. Dick what was the reason for the attack. TT, 52. Dick replied, in an excited fashion, “you know, they jumped me and, you
know, I’m going to kill them, that kind of stuff.” Id. Was the phrase - I’m going to kill them - uttered by Dick or was it said by the
boys involved in the scuffle and Dick was just relaying that to the officer? The next question and answer attempted to bring clarity
to the matter. It failed to do so.

Q: Did he tell you he made any statements to the juveniles?

A: He said that he —other than trying to give me the description. He said he knew one of them, but didn’t know his name,
because he knew his father. When I asked him who’s the father, he was reluctant to tell me. For some reason he didn’t
want to tell me the name, but he gave me a description of him.

T.T., pg. 52. It is fair to say the Commonwealth’s question was not answered. The record also shows there was no follow up ques-
tioning on the topic of what, if anything, Dick said during this incident.

The lack of precision carried through during the defense’s presentation of evidence. Mr. Dick testified on his behalf. Dick said
he yelled something back to the teenagers. TT, 70. He also said he was the one threatened. TT, 72. On cross-examination, Mr. Dick
testified that he told the teenagers to leave him alone. TT, 77. Later, he said he asked them to leave him alone. Mr. Shane Mains,
one of the teenagers present at the ball field, told the Court Mr. Dick was screaming at us; TT, 86, 87, 88, and telling us to get out
of his ball field. TT, 86. Mains recalled Mr. Dick telling them it was his ball field and they had to leave. Id.
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The Court recognizes the Commonwealth gets all favorable inferences, but, even when one grants it this amount of deference,
the facts do not establish that Mr. Dick made a threat. The conviction for terroristic threats should be reversed.

The Court imposed no penalty on the terroristic threats conviction. The Court’s sentencing scheme would not be upset by the
Superior Court affirming this conclusion of insufficient evidence.

BY THE COURT:
/s/Williams, J.

1 The next set of events explains why there are two Superior Court docket numbers associated with this matter. On June 8th, at
10:42a.m., Attorney Kreisman filed a Notice of Appeal. This appeal received a docket number of 928 WDA 2011. Later that same
day, Attorney Eckle also filed a Notice of Appeal. The Eckle filed NOA was docketed with our Superior Court at 929 WDA 2011.
2 The trial transcript was filed on August 10, 2011 and has a tracking number of T11-1540.

Commonwealth of Pennsylvania v.
Jason Weathers

Criminal Appeal—Sufficiency—Weight of the Evidence—Simple Assault—Resisting Arrest—Intent

No. CC 2007-10561. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 30, 2011.

OPINION
PROCEDURAL HISTORY

James Weathers (Appellant) was charged by Criminal Information (CC 200710561) with one (1) count of Simple Assault1 and
one (1) count of Resisting Arrest2. Appellant proceeded to a jury trial on July 6-7, 2007, and was found guilty of both charges on
July 7, 2007.

On October 4, 2010 Appellant was sentenced to serve a period of probation of 18 months and to pay the costs of prosecution.

This appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal which are set forth exactly as he states them:

I. The verdict was against the weight of the evidence as to the 18 Pa.C.S. 2701 simple Assault charge.
Specifically, the testimony of Tamara Dolby was contradicted by Ms. Dolby’s own statements to the police.

II. There was insufficient evidence as to the 18 Pa.C.S. 2701 Simple Assault charge. Specifically, there was no
evidence of the element of intent.

III. The verdict was against the weight of the evidence as to the 18 Pa.C.S. 5104, Resisting Arrest charge.
Specifically, the evidence was that the Defendant in fact cooperated with the police. N.T., pp 94 and 105.

IV. There was insufficient evidence as to the 18 Pa.C.S. 5104, Resisting Arrest charge. Specifically, there was
no evidence of the element that the Defendant created a substantial risk of bodily injury and no evidence of the element
that the Defendant’s alleged conduct required substantial force to overcome the Defendant’s alleged resistance.

V. The Defendant’s right to due process of law under the fifth and Fourteenth Amendments to the United
States Constitution and Article 1, Section 9 of the Pennsylvania Constitution were violated by the surprise testimony of
an alleged second simple assault. Specifically, the discovery provided to the Defendant provided notice only of an alleged
simple assault on Tamara Dolby. At trial, surprise testimony was presented that the Defendant allegedly committed a
second simple assault on Mark Bell. N.T. 66, 67.

VI. The verdict was against the weight of the evidence as to the second, surprise 18 Pa.C.S. 2701 Simple Assault
charge. Specifically, the testimony of Mark Bell was unsupported by Mr. Bell’s own statements to the police.

VII. There was insufficient evidence as to the second, surprise 18 Pa.C.S. 2701 Simple Assault charge.
Specifically, there was no evidence of the element of intent.

VIII. The evidence presented required a jury instruction as to justification based on self-defense. Specifically,
words can constitute conduct rather than mere speech. Words can be an instrument of violent conduct and/or incite
violent conduct. In the instant case, the evidence was that, in a crowded tavern, Tamara Dolby repeatedly, loudly accused
the Defendant of pedophilia. N.T. 49-50. Many persons in the tavern were able to hear the accusations of pedophilia. N.T.
50. Tamara Dolby’s conduct in loudly making these accusations incited the potential for deadly violence against the
Defendant. The Defendant was justified in the exercise of reasonable self-defense. In the alternative, the Defendant was
justified in the mistaken belief that the Defendant was justified in the exercise of reasonable self-defense. Despite the
evidence requiring a jury instruction as to justification based on self-defense, this Honorable Court gave no instruction
of justification based on self-defense.

FINDINGS OF FACT
On July 12, 2007 Tamara Dolby was working as a barmaid in Roesing’s Bar which was located on Frankstown Avenue in the

Homewood section of the City of Pittsburgh, Allegheny County. (T.T. 26)3 In the early evening hours Ms. Dolby’s daughter, Destiny
(age 13), came into the bar to retrieve the keys to their home. Destiny was accompanied by her friend, Tahze Johnson (age 9). (T.T.
26-27, 40-41) Ms. Dolby gave the keys to her daughter, and Destiny and Tahze made their way to the front entrance of the bar where
Appellant was seated at a table near the front door with several other patrons. (T.T. 28, 47-48) As the two (2) girls were attempting
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to leave the bar Appellant said something of an offensive and inappropriate nature to one or both of them which caused the girls
to return to Ms. Dolby and report the remark to her. (T.T. 31, 45, 77)

Ms. Dolby instructed the girls to leave and she confronted Appellant about the remarks, calling him a “pedophile” because of
the content of the remarks. (T.T. 32, 49) Appellant responded in a vulgar and profane manner, repeatedly ordering Ms. Dolby to
leave him “the f*** alone”. (T.T. 32, 50-52) When Ms. Dolby persisted in confronting Appellant about the nature of his conduct,
Appellant reached into a book bag he had with him and pulled out a loaded 25 caliber semi automatic pistol. (T.T. 34-35, 42)
Appellant pointed the weapon at Ms. Dolby’s face and told her to “leave me the f*** alone, get away from me”. (T.T. 35, 45) Patrons
began to scream “he has a gun, he has a gun”, and Ms. Dolby and the patrons ran to the back of the bar. Appellant immediately left
the bar and began to walk quickly along Frankstown Avenue. (T.T. 35, 63) The police were called and the manager of the bar, Mark
Bell (Bell), followed Appellant as he attempted to leave the area. (T.T. 64) Appellant was known by name to Bell as a regular
customer of the bar, and Bell called out to Appellant to stop. (T.T. 60, 64) Bell caught up with Appellant a short distance away at
the intersection of Frankstown and Homewood Avenues. He confronted Appellant about brandishing a weapon in the crowded bar,
and in response Appellant again pulled the gun from the book bag and pointed it at Bell, telling him not to come any closer. (T.T.
66-67) Bell ceased his contact with Appellant and returned to the bar. Appellant boarded a bus that serviced Frankstown Avenue
and left the area. (T.T. 73, 83)

The police, who had been summoned at the time of the original incident, spoke with Bell as well as Ms. Dolby, and based on the
information received, three Pittsburgh Police Officers (Baker, Sisak, Gromer) began to patrol for the bus. Very shortly thereafter
the officers observed and began to follow the bus that they believed was transporting the Appellant. (T.T. 37-40, 53, 73-74, 92-93)
When the bus stopped, Appellant got off the bus in front of the officer’s vehicle. (T.T. 93) The officers immediately noted that
Appellant matched the description of the actor involved at Roesing’s Bar and with Bell. (T.T. 93) The officers ordered Appellant to
put his hands on the hood of their police vehicle in order to pat him down for weapons. (T.T. 93) Appellant initially complied but
when Officer Baker began to pat Appellant down Appellant pushed off the vehicle, began yelling at the officers, and struck Officer
Baker in the chest knocking him backwards. (T.T. 93-93) A struggle ensued in which Appellant repeatedly refused to comply with
officers’ orders. (T.T. 95-96) One of the officers had to punch Appellant in the face, and it took all three (3) officers to subdue, hand-
cuff and arrest Appellant. (T.T. 90-94) During the struggle Officer Baker felt a hard object in the right pocket of Appellant’s pants
which turned out to be the loaded 25 caliber pistol brandished in the bar at Ms. Dolby. (T.T. 96-98) Ms. Dolby was brought to the
scene and identified Appellant as the person who pointed the pistol at her in the bar. (T.T. 99) Appellant was formally arrested and
charged as noted hereinabove.

DISCUSSION

I.
Appellant alleges that the verdict as to Simple Assault of Ms. Dolby was against the weight of the evidence, specifically that Ms.

Dolby’s trial testimony was contradicted by her statements to the police. This claim is without merit.
Claims as to the weight of the evidence is evaluated as the following standard,

A claim alleging the verdict was against the weight of the evidence is addressed to the discretion of the trial court.
Accordingly, an appellate court reviews the exercise of the trial court’s discretion; it does not answer for itself whether the
verdict was against the weight of the evidence. It is well settled that the jury is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses, and a new trial based on the weight of the evidence claim is only
warranted where the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice. In determining
whether this standard has been met, appellate review is limited to whether the trial judge’s discretion was properly exer-
cised, and relief will only be granted where the facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Houser, 18 A.3d 1128, 1137 (Pa. 2011) (citations and quotations omitted).
As the basis of his claim, Appellant argues that Ms. Dolby’s testimony was contradicted by her own statements to the police and

thus the verdict is against the weight of the evidence.
Here the cross examination of Ms. Dolby fully explored the alleged contradictions, and the jury was properly instructed on

determining credibility of the witnesses, including that of Ms. Dolby. (T.T. 40-53, 220-224) Commonwealth v. Simmons, 662 A.2d
621, 630 (Pa. 1995) Appellant’s assertion that inconsistencies in witness’s testimony rendered witness not credible have no merit
because: (1) the alleged inconsistencies were minor and credibility was solely for the jury to determine, and, (2) regardless of the
inconsistencies, the jury by virtue of their verdict, believed the victim’s account regarding the essence of the crime - that Appellant
pointed a loaded pistol at her face with the intent to put the victim in fear of serious bodily injury. (T.T. 34-35, 42) Commonwealth
v. Johnson, 668 A.2d 97, 101 (Pa. 1995) (the weight of the evidence is exclusively for the finder of fact, who is free to believe all,
part, or none of the evidence, and to access the credibility of witnesses).

Evaluating Appellant’s claim on the entirety of the record in this matter, it is clear that the jury’s verdict in this instance is not
so contrary to the evidence that it shocks one sense of justice, and Appellant’s claim is without merit.

II.
Appellant claims that there was insufficient evidence to support the verdict as to the Simple Assault charge, specifically aver-

ring that there was no evidence of the intent element. This claim is without merit.
The standard of review regarding sufficiency of evidence claims has been fully set forth as follows:

[t]he standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of
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the evidence. Furthermore, when reviewing a sufficiency claim, our Court is required to give the prosecution the benefit
of all reasonable inferences to be drawn from the evidence.

However, the inferences must flow from facts and circumstances proven in the record, and must be of such volume and
quality as to overcome the presumption of innocence and satisfy the jury of an accused’s guilt beyond a reasonable doubt.
The trier of fact cannot base a conviction on conjecture and speculation and a verdict which is premised on suspicion will
fail even under the limited scrutiny of appellate review.

Commonwealth v. Coleman, 19 A.3d 1111, 1117-1118 (Pa. Super. 2011) (citations and quotations omitted).

Here Appellant was charged and convicted of Simple Assault by Physical Menace as to Ms. Dolby. That crime is defined as
follows: “A person is guilty of assault if he . . . attempts by physical menace to put another in fear of imminent serious bodily
injury”. 18 Pa. C.S § 2701(a)(3).

The Superior Court has clearly stated that, as intent is a subjective frame of mind, it is of necessity difficult of direct proof, and
that it can be proven by direct or circumstantial evidence; and it may be inferred from a defendant’s acts, conduct or attendant
circumstances. Commonwealth v. Little, 614 A.2d 1146, 1148 (Pa. Super. 1992) (defendant’s carrying of shotgun while shouting and
advancing toward a deputy sheriff constituted simple assault by physical menace).

Here the victim, Ms. Dolby, verbally confronted Appellant regarding the lewd and offensive remark he made to two (2) young
girls. In response to those remarks, Appellant removed a loaded 25 caliber semi-automatic pistol from his book bag and pointed in
Ms. Dolby’s face telling her to leave him the f*** alone. (T.T. 33-35) This caused Ms. Dolby, as well as many other patrons of the
bar, to flee the immediate area and retreat to the rear of the bar. (T.T. 34-35)

This conduct is sufficient under Pennsylvania law to sustain a conviction for Simple Assault by Physical Menace. Commonwealth
v. Repko, 817 A.2d 549, 554 (pointing a gun at a person with the intent to put another in fear of serious bodily injury constitutes
simple assault by physical menace) (discussing Commonwealth v. Little, 614 A.2d at 1146). See also Commonwealth v. Savage, 418
A.2d 629, 632 (Pa. Super. 1980) (pointing a gun at victim in a threat to cause serious bodily injury could constitute simple assault by
physical menace but not aggravated assault). See also Commonwealth v. Matthews, 870 A.2d 924, 929 (Pa. Super. 2005)

Appellant’s claim is without merit.

III.
Appellant claims that the verdict was against the weight of the evidence as to the Resisting Arrest charge, averring that the

evidence was that Appellant cooperated with the police. This claim is without merit.
The standard of review in evaluating Appellant’s claim has been stated hereinabove and is respectfully incorporated by refer-

ence for present purposes. Commonwealth v. Houser, 18 A.3d at 1137, supra at p. 8.
Further the trial court has set forth a detailed recitation of the facts hereinabove and incorporates that by references. See supra

at pages 5-7.
Briefly stated for present purposes, while there was evidence that Appellant initially complied with the officer’s request to put

his hands on the police vehicle so that a pat-down could be conducted, as soon as the pat-down began Appellant pushed off the
vehicle striking the officer. Appellant then began yelling, screaming and struggling with the officers. (T.T. 93-96) It is clear that
the record as a whole absolutely repudiates Appellant’s assertion that the verdict was against the weight of the evidence. See
Commonwealth v. Miller, 450 A.2d 40, 42 (Pa. Super. 1982) (verdict not against the weight of the evidence where Defendant bolted
from motel room and it took two (2) parole officers to restrain him and take him into custody).

Appellant’s claim is without merit.

IV.
Appellant claims that there was insufficient evidence to sustain his conviction for resisting arrest alleging that there was no

evidence that Appellant created a substantial risk of bodily injury to any officer and that there was no evidence that Appellant’s
conduct (resistance) required substantial force to overcome. This claim is without merit.

The trial court has set forth the applicable standard of review hereinabove and respectfully incorporates that by reference for
present purposes. Supra at pages 10-11, Commonwealth v. Coleman, 19 A.3d at 1117-1118. (collecting cases where evidence was
sufficient to support conviction for resisting arrest)

A person is guilty of resisting arrest if he “with the intent of preventing a public servant from effectuating a lawful arrest or
discharging any other duty, the person creates a substantial risk of bodily injury to the public servant or anyone else, or employs
means justifying or requiring substantial force to overcome the resistance”. 18 Pa C.S.A. §5104

Here Appellant stuck Officer Baker who was attempting to pat-down Appellant. That conduct, as well as his ensuing actions of
yelling, screaming and struggling with the officers, caused one (1) of the officers to punch Appellant in the face, and it took the
concerted effort of three (3) officers to control and handcuff Appellant. The evidence was sufficient to sustain a conviction under
either prong of the resisting arrest statute. Commonwealth v. McDonald, 17 A.3d 1282, 1285-1286 (Pa. Super. 2011) (resisting arrest
statute does not require aggressive use of force such as striking or kicking of the officer and even a defendant’s passive resistance
that required police to use substantial force to arrest can be sufficient to sustain a conviction resisting arrest).

Appellant’s claim is without merit.

V.
Appellant next alleges that surprise testimony was presented that Appellant allegedly committed a second Simple Assault on

Mark Bell and such testimony violated Appellant’s right to due process under the Fifth and Fourteenth Amendments of the United
States Constitution and Article I Section 9 of the Pennsylvania Constitution because the substance of that testimony was not
provided in discovery by the Commonwealth. This claim is without merit.

Here the witness, Mark Bell, testified that after the incident in the bar he pursued Appellant to confront him and Appellant
pulled out his gun and pointed at Bell ordering him to back up. (T.T. 66-67) Appellant’s contention is that Bell’s trial testimony,
“pulled and pointed”, was so different than the previously provided “pulled and ordered him to stay back”, that it amounted to
surprise and prejudice of a second uncharged Simple Assault. While there was no clear indication as to how far in advance of trial
that Appellant was aware of the information that Bell stated that Appellant pulled a gun on him, there is no question that it was
well in advance of the trial. (T.T. 67-72)

The record clearly indicates that Appellant was aware of the proposed testimony, and there was no surprise as to the nature of
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Bell’s testimony - in common parlance and consistent with common sense - pulling a weapon on someone engenders the notion of
pointing it at that person. See Commonwealth v. Burke, 701 A.2d 1136, 1145 (Pa. 2001) (no discovery violation where undisclosed
evidence did not differ in quality from information already made available to defendant).

Appellant’s claim is without merit.

VI.
Appellant alleges that the verdict was against the weight of the evidence as to the second Simple Assault charge. There was no

second Simple Assault charge, consequently this claim has no basis.

VII.
Appellant claims that there was insufficient evidence as to the second Simple Assault charge. There was no second Simple

Assault charge, consequently this claim has no basis.

VIII.
Appellant claims that the evidence presented required an instruction on self-defense. This claim has been waived as Appellant

never requested an instruction as to self defense. Pa. R.A.P. 302(a) (providing that issues that are not raised before the trial court
are waived and may not be raised for the first time on appeal), Commonwealth v. Watson, 835 A.2d 786, 791 (Pa. Super. 2003). See
also Commonwealth v. Bailey, 471 A.2d 551, 553 (Pa. Super. 1984) (a jury charge on self defense must be given upon request where
the jury would have a possible basis for finding self defense) (emphasis supplied).

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 30, 2011.

1 18 Pa.C.S. §2701(a)(3)
2 18 Pa.C.S. §5104
3 “T.T.” refers to the trial transcript of July 6-7, 2010.

Commonwealth of Pennsylvania v. James Laney
Criminal Appeal—Possession/PWID—Sentencing (Mandatory)—Notice of Intent to Seek Mandatory Sentence—
Necessity of Written Notice

No. CC 200907637. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 30, 2011.

OPINION
PROCEDURAL HISTORY

James Laney (Appellant) was charged by Criminal Information (CC200907637) with one (1) count each of: Possession With
Intent to Deliver;1 Possession Of A Controlled Substance;2 and Prohibited Offensive Weapon.3

On March 25, 2010, the Trial Court entertained and denied an oral motion to suppress. On that same date Appellant proceeded
to a jury trial. On March 26, 2010, was found guilty of the Possession charge and not guilty of the weapons charge. The jury was
hung on the Intent To Deliver charge, and the Trial Court declared a mistrial at that count.

On April 23, 1010 a second jury was empanelled, who in turn convicted Appellant of the Intent to Deliver charge on that same date.
By virtue of the total weight of the controlled substance (heroin), Appellant was subject to a mandatory minimum period of

incarceration of two (2) years. On June 22, 2010, Appellant was sentenced to serve a period of incarceration of two (2) to four (4)
years and also pay the mandatory fine of five thousand ($5,000) dollars.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raised the following issue on appeal, and it is set forth exactly as Appellant states it:

“The Commonwealth did not provide “reasonable notice” of its intention to proceed under 18 Pa.C.S.A. §7508 by merely
making a oral statement on the record and not filing any written notice.”

FACTS
In the evening hours of November 14, 2008, City of Pittsburgh Police Detective Will Jeffries was working a drug suppression

detail in the Brighton Heights section of the City. (T.T. 31)4 Detective Jeffries was a twenty (20) year veteran of the police force,
fifteen (15) of which were spent in the area of narcotics investigation and enforcement. (T.T. 28-30) That evening, Detective Jeffries
was in an unmarked vehicle watching a particular house on Plough Street for drug activity. As he sat in his parked vehicle, a Nissan
vehicle drove up and parked in front of his vehicle. (T.T. 31-32) James Laney (Appellant) was seated in the front passenger seat
of that vehicle, in which there were two (2) other occupants, a male driver and a female backseat passenger. (T.T. 36, 49) A few
minutes after the Nissan parked, a male walked past Detective Jeffries’ vehicle and approached the passenger side of the Nissan
vehicle. (T.T. 32) The male was carrying a plastic baggie with multiple stamp bags of heroin inside. (T.T. 32-33, 51, 55) He gave
that baggie to Appellant in exchange for an underdetermined amount of currency. (T.T. 32, 35, 45)

The vehicle drove away and Detective Jeffries notified marked units in the area of the drug transaction, and he followed the
vehicle as it left the area. (T.T. 37-38) A marked police vehicle got behind the vehicle, and stopped the vehicle shortly thereafter.
(T.T. 38, 62) Detective Jeffries pulled alongside the vehicle and as he did so he observed Appellant turn and hand the baggie of
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heroin to the female seated in the back seat of the vehicle. (T.T. 38) The female then stuffed the baggie into her pants. (T.T. 39, 49,
76) Other police units arrived, and the female was removed from the vehicle, whereupon she voluntarily relinquished the baggie
when confronted by one of the officers assisting in the stop. (T.T. 50, 57) The baggie contained forty-one (41) stamp bags of hero-
in with a street value of 7-15 dollars per bag and a total weight of 8.21 grams. (T.T. 42, 55) Appellant admitted at the scene that the
narcotics were his, and that he purchased the heroin for personal use and for resale in Beaver County where he resided. (T.T. 54,
94) Appellant was arrested and charged as noted hereinabove.

DISCUSSION
Appellant claims that the Commonwealth did not provide “reasonable notice” of its intention to proceed under 18 Pa.C.S.A.

§7508 (Drug trafficking sentence and penalties) by making an oral statement on the record and not filing any written notice. This
claim is without merit.

The applicable statutory provision, 18 Pa.C.S.A. §7508 provides in pertinent part as follows: “Notice of the applicability of this
section to the defendant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s intention to pro-
ceed under this section shall be provided after conviction and before sentencing.” 18 Pa.C.S.A. § 7508(b)

The Pennsylvania Superior Court has explained the notice provision of section 7508(b) as follows:

The Commonwealth has the sole discretion to invoke the mandatory minimum sentencing provisions for drug traffick-
ing offenses. By its own terms, the statute does not oblige the Commonwealth to provide a defendant with any partic-
ular form of notice. It only requires that notice which is reasonable under the circumstances of a specific case shall
be afforded after conviction and before sentencing.

Commonwealth v. Daniels, 656 A.2d 539, 542 (Pa. Super. 1995) (quoting 18 Pa.C.S.A. §7508(b)) (citation and quotations omitted).
See also Commonwealth v. Glass, 718 A.2d 804, 815 (Pa. Super. 1998).

At the conclusion of Defendant’s second trial (April 23, 2010), the Commonwealth clearly indicated its intention to seek application of
the mandatory minimum sentence: “I [Assistant District Attorney Sachs] would also point out that the Commonwealth is seeking under
Title 18, Section 7508, a two year mandatory minimum sentence.” (T.T. 157). At the time of sentencing on June 22, 2010, Defendant
acknowledged his prior awareness of the applicability of the two (2) year mandatory wherein the following exchange took place:

The Court: All right this is the matter of James Laney at CC200907637. He’s present in court with trial counsel, Mr.
William Stanislaw. Mr. Lawrence Sachs is here on behalf of the Commonwealth. He was originally charged
at that information with possession with intent to deliver heroin, possession of the same and prohibitive
offense weapon.

Mr. Sachs: Actually, your Honor, he was convicted of the possession charge and they were hung on the delivery charge,
possession.

The Court: Correct. I’m sorry he was convicted of the possession charge and they were hung on the delivery charge,
possession with intent to deliver. The Commonwealth, as its prerogative, chose to retry Mr. Laney on the
most serious charge, of course, and he subsequently convicted in a second jury trial of that charge. We are
here for sentencing in that regard.

Mr. Stanislaw of course, has had the opportunity to review the pre-sentence report with Mr. Laney, as well
as the guidelines, and he is certainly aware by virtue of that review that the pre-sentence report and the
guidelines as well as the prior proceedings, which it was certainly discussed in some small measure, at least
that he faces a mandatory minimum of two years in jail; correct?

Mr. Sachs: That’s correct, your Honor.

The Court: Is the $5,000 fine mandatory also?

Mr. Sachs: It is, your Honor.

The Court: So we’re at that juncture. And Mr. Stanislaw, is there anything you wish to present on behalf of Mr. Laney?

Mr. Stanislaw: Your Honor, with respect to the fine, I think the Court has to consider the defendant’s ability to pay. Mr.
Laney is, of course aware of the mandatory minimum which we most recently discussed after his review of
the pre-sentence report today here in the courtroom. We had previously discussed that matter with respect
to the fine. I would ask that you consider his realistic ability to pay such a fine.

Sentencing transcript of June 22, 1010 at page 2-5.
Consequently, the record clearly reveals that the Appellant was on notice of the two (2) year mandatory minimum sentence

immediately upon conviction and well in advance of sentencing. Glass, 718 A2d at 815 (no error where Defendant clearly not sur-
prised at sentencing of Commonwealth’s intention to seek mandatory sentence).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 30, 2011.

1 35 Pa.C.S.A. 780-113(a)(16)
2 35 Pa.C.S.A. 780-113(a)(30)
3 18 Pa.C.S. §908
4 “T.T.” refers to Trial Transcript of April 23, 2008
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The Friendship Preservation Group, Inc., and AZ, Inc. d/b/a Cafe Sam v.
Zoning Board of Adjustment of the City of Pittsburgh,

City of Pittsburgh, and UPMC Shadyside
Zoning—Special Exception—Off-site Parking—Burden of Proof

No. S.A. 10-1194, 11-0053, 11-0052. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—December 22, 2011.

OPINION
This appeal arises from three decisions of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

Properties located at 5150 Centre Avenue in Shadyside and 5320 Centre Avenue in Bloomfield. Both Properties are located in EMI
(Educational/Medical Institution) Districts in the City of Pittsburgh and are owned by UPMC Shadyside Hospital (“UPMC”).
These three land use appeals were filed by the Appellants, the Friendship Preservation Group and AZ, Inc. d/b/a Cafe Sam.
Appellants are challenging the Board’s decisions dealing with parking lots utilized by UPMC. The three appeals have been consol-
idated at SA 10-001194. SA 10-001194 challenges the legality of three off-site parking lots and SA 11-000052 and SA 11-000053
challenge the Board’s approval of UPMC’s use of the Towerview parking garage for off-site parking.

On September 16, 2010, the Board correctly approved UPMC’s special exception requests to utilize the Towerview parking
garage for 309 off-site parking spaces. The Board also properly concluded that UPMC met the off-site parking criteria set forth in
Code Section 914.07.G.2(a) and appropriately granted a waiver of the distance requirement in Section 914.07.G.2(a)(1). It is from
that decision that the Appellants appeal.

A special exception is a conditionally permitted use that is legislatively allowed, as long as a zoning board finds that the stan-
dards and conditions set forth in the ordinance are met. Bray v. Zoning Board of Adjustment, 410 A.2d 909, 911 (Pa. Cmwlth. 1980).
A special exception is a use that is expressly permitted by the zoning ordinance, absent a showing of a detrimental effect on the
community. Manor Healthcare Corporation v. Lower Moreland Township Zoning Hearing Board, 590 A.2d 65, 70 (Pa. 1991). Once
the applicant has demonstrated that the proposed use satisfies the objective criteria of the ordinance, it is presumed that the use
also satisfies the local concerns for general health, safety and welfare. Then the burden shifts to the objectors to rebut that
presumption and persuade the zoning board that the proposed use will detrimentally effect the community. Shamah v. Hellam
Township Zoning Hearing Board, 648 A.2d 1299, 1304 (Pa. Cmwlth. 1994). Objectors must raise specific issues concerning the
proposal’s detrimental effect on the community, and cannot meet their burden by merely speculating as to possible harm. Objectors
must show “by a high degree of probability” that the use will substantially affect the health and safety of the community. Manor
Healthcare, 590 A.2d at 70.

UPMC applied for two special exceptions. Pursuant to Section 914.07.G.2(a) of the Code, they sought a special exception to use
309 off-site parking spaces at the Towerview parking garage. They also sought waivers of the 1,000 foot distance requirement set
forth in Section 914.07.G.2 of the Code. That Section provides:

(a) Off-Site Parking

The Zoning Board of Adjustment shall be authorized, in accordance with the Special Exception provisions of Sec.
922.07, to permit all or a portion of the required off-street parking spaces to be located on a remote and separate lot
from the lot on which the primary use is located, subjected to the following standards:

(1) Location
No off-site parking space shall be located more than one thousand (1,000) feet from the primary entrance of the use
served, measured along the shortest legal, practical walking route. This distance limitation may be waived by the
Zoning Board of Adjustment if adequate assurances are offered that van or shuttle services will be operated between
the shared lot and the primary use.

(2) Zoning Classification
Off-site parking space shall be considered accessory uses of primary uses that the parking spaces are intended to
serve. Off-site parking areas shall require the same or a less restrictive zoning classification than that required for the
sue served.

(3) Report from Planning Director
The Zoning Board of Adjustment shall request a report and recommendation from the Planning Director on the plan-
ning aspects of the proposed shared parking use.

(4) Off-Site Parking Agreement
In the event that an off-site parking area is not under the same ownership as the primary use served, a written agree-
ment among the owners of record shall be required...

§ 914.07.G.2

UPMC Shadyside established that it has satisfied all applicable criteria for use of the Towerview parking garage for 309 off-
site parking spaces. First, the Code states that off-site parking shall not be located more than 1,000 feet from the primary
entrance of the use to be served unless the distance limitation is waived by the Board, provided adequate assurances are offered
that van or shuttle services will be operated between the shared lot and the primary use. UPMC Shadyside utilizes a shuttle
service to transport its employees to and from the Towerview parking garage. Therefore, the Board properly waived the 1,000
feet distance limitation. Second, the off-site parking area must be located in the same or less restrictive zoning classification
than that required for the primary property served. Both the Towerview parking garage and UPMC are located in the same EMI
zoning district. The Board also correctly determined that the third and fourth criteria have been met. In its decision, the Board
stated that they had “received a favorable report from the Planning Director in this regard.” The final requirement is not appli-
cable to this case because the parcel in question is owned by UPMC. Therefore, the Board correctly determined that UPMC met
the off-site parking criteria set forth in Section 914.07.G.2(a) to utilize 309 off-street parking spaces in the Towerview parking
garage.
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The Board also correctly concluded that UPMC met the general special exception criteria set forth in Section 922.07.D.1. That
Section permits the Board to approve special exceptions only if (1) the proposed use is determined to comply with all the applicable
requirements of this Code and with adopted plans and policies of the City and (2) the following general criteria are met. The Board
must find that the proposed use will not create detrimental:

(i) visual impacts;
(ii) transportation impacts from vehicular and pedestrian circulation and traffic volume;
(iii) operational impacts;
(iv) health and safety impacts;
(v) future and potential development impacts; and
(vi) nearby property value impacts.

§ 922.07.D.1

In this case, the Appellants failed to meet their burden of proving with a high degree of probability that the proposed use would
substantially affect the health, safety and welfare of the community to a greater extent than what is normally expected for that type
of use. The Board correctly found no visual impacts because the Towerview parking garage already exists and there will be no
changes to the existing building. They concluded that there will be no transportation impacts because the 18 shuttle trips per hour
and a half are insignificant compared to the large number of vehicles that already use those roads. Additionally, they found no
detrimental operational impacts from any on-site operations because there is sufficient space for the shuttles to load and unload
at both locations. The Board also concluded that there will not be any detrimental health and safety impacts or any detrimental
impacts on property values in the vicinity. UPMC properly satisfied its burden that the off-street parking and shuttle service met
all the objective requirements for a special exception. The burden then shifted to the Appellants to prove that there is a high degree
of probability that the propose use will adversely affect the welfare of the community. Shamah 648 A.2d at 1304. They presented
concerns that allocating parking in Oakland for UPMC may limit the potential growth at UPMC Presbyterian and will increase
traffic in Oakland. They also argued that employees will disregard the directive to park in Towerview and will instead park in the
residential areas. The Board determined that Appellant’s testimony and evidence amounted to mere possibilities and speculation.
Objectors must raise specific issues concerning the proposal’s detrimental effect on the community, and cannot meet their burden
by merely speculating as to possible harm. This mere speculation does not satisfy the “high degree of probability” standard. Manor
Healthcare, 590 A.2d at 70.

Therefore, based upon the following, the Board did not err in approving special exceptions for the use of 309 parking spaces at
the Towerview parking garage for UPMC employees. The Board’s decisions are affirmed.

ORDER OF COURT
AND NOW, this 21st day of December, 2011, based upon the foregoing Opinion, the Board’s decisions are affirmed.

BY THE COURT:
/s/James, J.

Pennsylvania National Mutual Casualty Insurance Company v.
Michael Blumer t/a Blumer Contracting,

Steven Carver and Jennifer Carver
Insurance—Bad Faith—Duty to Defend

No. GD 10-12027. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—January 4, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Plaintiff, Pennsylvania National Mutual Casualty Insurance Company (hereinafter, “Penn National”), has filed an Amended

Motion for Judgment on the Pleadings seeking a declaration that it had no duty to defend Defendant Michael Blumer t/a Blumer
Contracting, its insured (hereinafter, “Blumer”) until the Carvers, Plaintiffs in the underlying suit, filed their Second Amended
Complaint. (As soon as it was aware of the Second Amended Complaint, which added a very significant fact not previously pled,
Penn National proceeded to defend Blumer and eventually paid to settle the Carvers’ claim against him.) Blumer has filed a
Counterclaim against Penn National based on its alleged bad faith refusal to provide a defense earlier in the underlying pro-
ceedings. Blumer argues that Penn National was aware as early as August 15, 2008 that some of the harm claimed by the Carvers
was caused by Blumer’s defective work on an abutting parcel owned by people named Rosen. However, the earlier Complaints
by the Carvers make no mention of Blumer’s work on the Rosens’ property as being the source of any of the Carvers’ harm.
Blumer’s claim is for the attorney’s fees he had to pay in his own defense prior to the filing of the Carvers’ Second Amended
Complaint.

Both parties cite Kvaerner Metals v. Commercial Union Insurance Co., 589 Pa. 317, 908 A.2d 888 (2006), which held that an
insurer’s duty to defend is governed by the four corners of the complaint filed against its insured and facts outside of that plead-
ing are not to be considered.

Blumer argues that the facts known to the insurer, even though not pled in the underlying Complaint, mandate a different
result here, where the issue of bad faith is involved. In support of this position, Blumer cites Zimmerman v. Harleysville Mutual
Insurance Co., 860 A.2d 167 (Pa.Super. 2004), Brown v. Progressive Insurance Co., 860 A.2d 493 (Pa.Super. 2004), and O’Donnell
v. Allstate Insurance Co., 734 A.2d 901 (Pa.Super. 1999). Those cases deal with other instances of bad faith, not a refusal to
defend. Zimmerman involved the insured’s own claim for property damage. Brown involved an underinsured motorist claim,
again based on injury to the insured, not as here, on the injured’s alleged liability to a third party. O’Donnell involved an
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insured’s claim for a burglary loss. Kvaerner still controls where the bad faith is said to have occurred when the insurer chose
not even to defend its insured from a claim by a third party. Under Kvaerner, facts that may actually be known to the insurer but
which are not included in the underlying Complaint are not to be considered when determining whether or not there is a duty
to defend the insured.

CONCLUSION
Since the Carvers never mentioned Blumer’s actions on the Rosen property as a source of their harm until their Second Amended

Complaint, there was no duty to defend Blumer against the Carvers’ claim earlier in those proceedings. Penn National’s Amended
Motion for Judgment on the Pleadings as to Defendant Blumer’s Counterclaim must be granted. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: January 4, 2012

ORDER OF COURT
AND NOW, to-wit, this 4th day of January 2012, after consideration of the briefs and arguments of counsel, and for the reasons

set forth in the accompanying Memorandum in Support of Order, Plaintiff ’s Amended Motion for Judgment on the Pleadings is
hereby GRANTED, and the Counterclaim of Defendant Michael Blumer t/a Blumer Contracting is hereby DISMISSED, with
prejudice, the Plaintiff having been justified under the law of Pennsylvania in refusing to defend or indemnify Blumer prior to
the filing of the Second Amended Complaint filed by the Carvers in the underlying action at GD 08-22773.

BY THE COURT:
/s/Friedman, J.

F. Zacherl, Inc. v.
Flaherty Mechanical Contractors, LLC,

West Allegheny School District,
and International Fidelity Insurance Company

Contract—Bad Faith—Failure to Pay

No. GD 10-7031. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—January 5, 2012.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
Most of the issues in the captioned matter were decided by Order dated September 9, 2011. There remained two outstanding

issues, (1) whether the School District acted in bad faith when it refused to pay Plaintiff for work done after October 26, 2009 so
as to warrant an award of interest and counsel fees in favor of Plaintiff under the Prompt Payment Act of the Procurement Code,
62 Pa. C.S.A. §3935, and (2) whether the amount of counsel fees claimed by Plaintiff was reasonable (without regard to whether or
not they are awardable). The amounts previously found to be owing is $113,246.49, as described in Stipulation No. 27.

The parties later agreed that the amount of counsel fees was reasonable, leaving only the bad faith issue for trial, which was
held on November 16, 2011.

Based on the credible evidence adduced at trial we conclude that the School District’s refusal was made in bad faith for the
reasons set forth below.

The undisputed facts and the stipulations previously of record will not be reiterated herein, except to note that it has already
been determined that the contract now at issue, directly between Plaintiff and the School District, was a new contract orally agreed
to and covering the same work Plaintiff was to perform under its sub-contract with the general contractor Flaherty Mechanical
Contractors, LLC (“Flaherty”). The School District had terminated Flaherty’s contract for reasons unrelated to Plaintiff ’s perform-
ance. When Flaherty’s contract was terminated, so was Plaintiff ’s sub-contract. However, the School District still needed comple-
tion of the work Zacherl had begun. This led to the instant contract directly between Plaintiff and the School District.

The evidence at trial related solely to the issue of the School District’s conduct regarding its non-payment of Plaintiff under that
direct contract. The School District’s stated reasons were (1) that it had paid Flaherty and (2) that Flaherty’s bonding company
had instructed it not to pay Plaintiff.1 There was no evidence suggesting any deficiency in Plaintiff ’s work. Furthermore, the
amounts in dispute here are for work done by Plaintiff after the School District no longer had a contract with Flaherty. The monies
withheld were not paid to Flaherty.

Section 3935 states

An amount shall be deemed to have been withheld in bad faith to the extent that the withholding was arbitrary or
vexatious. An amount shall not be deemed to have been withheld in bad faith to the extent it was withheld pursuant
to section 3934 (relating to withholding of payment for good faith claims).

We conclude that the evidence presented demonstrates that the withholding of payment here was “arbitrary.” The mere fact that
the School District was afraid it would not be reimbursed under the bond furnished by Flaherty does not convert its unjustified
refusal to pay Plaintiff into good faith conduct.

The Procurement Code minimally requires a reason related to Plaintiff itself and Plaintiff ’s performance under the relevant
contract. Here, the reasons proffered have nothing to do with Plaintiff or its performance and, ipso facto, cannot be in good faith.
The absence of good faith equates to bad faith regardless of whether or not there was actual malice directed towards Plaintiff.

Under §3935, the School District is liable for interest at 1% per month on $113,246.29 from April 23, 20102 to the date of this
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Decision, as well as for payment of Plaintiff ’s counsel fees and costs in the amount of $41,130.31. The full amount of the award to
Plaintiff is $177,365.60.

Pursuant to the Rules of Court cited above, this Decision constitutes the verdict of this Court; there will be no separate verdict
slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: January 5, 2012

1 We note that the liability of the bonding company to the School District is the subject of a separate action under a different type
of bond.
2 We chose this date (from the last invoice) as a compromise and for ease of calculation. Some payments were due earlier. Each
was due within 30 days of the invoice date.

Kenneth S. Thompson and Andrea Fox, husband and wife v.
BMW of North America, LLC, and P&W Foreign Car Services, Inc.,

and Bavarian Motor Works AG, and TRW Automotive
Miscellaneous—Service of Process—Intent to Sue

No. GD 09-012141. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—January 18, 2012.

OPINION
The subject of this Opinion and Order is Plaintiffs’ request to amend the caption to change the identification of Defendant “TRW

Automotive” to “TRW Automotive Safety Systems GmbH”.

I.
In their complaint, Plaintiffs allege: that on August 8, 2007, Plaintiff Kenneth Thompson was involved in a low speed collision

while driving his 2006 BMW, and that the airbags deployed causing his right thumb to be partially amputated. Comp. ¶¶ 8, 11, 12;
Am. Comp. ¶¶ 9, 12, 13. Plaintiffs filed a timely complaint naming as Defendants the vehicle manufacturer (BMW of North America,
LLC) and the vehicle seller (P & W Foreign Car Service, Inc.).

As is relevant for the current motion before me, on August 8, 2011 (exactly four years after the incident), Plaintiffs filed an
amended complaint, adding a claim for breach of warranty against a new defendant, an entity Plaintiffs identified in the Amended
Complaint as “TRW Automotive.” Am. Comp. ¶¶ 1, 44. Plaintiffs alleged that “Defendant TRW Automotive (hereafter “TRW”) is a
worldwide automotive supplier with its World Headquarters located in Livonia, Michigan.” Am. Comp. ¶ 5.

Plaintiffs further alleged in the amended complaint that:

45. Defendant TRW designed, developed, manufactured, assembled and/or sold the airbag module system involved in
this incident.

46. Defendant TRW, in selling the airbag module breached implied warranties of merchantability and fitness; these
breaches were factual causes in the injuries sustained by Plaintiff.

Am. Comp. ¶¶ 45, 46.
It appears that Plaintiffs attempted to serve Defendant TRW Automotive in Livonia, Michigan. There is some confusion and

disagreement however, between the parties regarding whether any entity was served with the Amended Complaint there. The only
party to appear in court in response to the attempted service on TRW Automotive in Livonia, Michigan was an entity that filed
preliminary objections, identifying itself as “Named Defendant TRW Automotive.” In those preliminary objections, at ¶ 30, Named
Defendant TRW Automotive averred that neither it nor any corporation was served with the Amended Complaint in Livonia,
Michigan:

Plaintiffs did not serve, by mail or otherwise, a manager, clerk, or any other person for the time being in charge of a
corporation because TRW Automotive is not a corporation, and does not have in its employ a manager, clerk, or any
other person.

“Because plaintiffs have failed to serve a legal entity capable of being sued, Count 5 against non entity TRW Automotive is a
nullity and should be dismissed.” See Br. in Supp. of Named Def. TRW Automotive’s Prelim. Objections ¶ 33.

At oral argument on the pending motion before this Court, Named Defendant TRW Automotive seemed to suggest that, on
second thought, perhaps a corporation was served with the Amended Complaint in Livonia, Michigan, but it does not know whether
that corporation is “TRW Automotive Holdings, Corp.” or “TRW Automotive Inc.” See Pls.’ Supplemental Br. in Supp. of Pls’ Mot.
to Correct the Name of a Def 3.

At any rate, the parties seem to agree that none of the following entities have entered an appearance in this case in response to
the attempted service in Livonia, Michigan: TRW Automotive Safety Systems GmbH, TRW Automotive Holdings, Corp. or TRW
Automotive Inc. Thus, none of these corporations are currently before the Court.

On or about October 31, 2011, Plaintiffs next presented to this Court a “Motion to Effect Service.” In the proposed order to that
motion, Plaintiffs sought “permission to effect service [of the Amended Complaint] upon the newly-added Defendants [including
Defendant TRW Automotive] pursuant to the Hague Service Convention.” Plaintiffs argued in that motion that the newly-added
Defendants (including newly-added Defendant, TRW Automotive), “may be German corporations.” Mot. to Effect Service ¶ 3.

Accordingly, on October 31, 2011 I entered an Order of Court permitting Plaintiffs to attempt to serve the Amended Complaint
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on Defendant TRW Automotive in Germany, pursuant to the Hague Convention.
Despite “Plaintiffs’ Motion to Effect Service on Defendant TRW Automotive Pursuant to the Hague Convention”, and my Order

of October 31, 2011 granting that relief, it appears that Plaintiffs have not yet attempted to serve TRW Automotive in Germany.
Instead, on November 28, 2011, approximately one month after my Order of October 31, 2011, Plaintiffs appeared before me to
present “Plaintiffs’ Motion for Leave to Correct the Name of a Defendant.” Again, that motion is pending before me, and is the
subject of this Opinion.

In “Plaintiffs’ Motion for Leave to Correct the Name of a Defendant”, Plaintiffs state that they now have information that the
entity which supplied the airbag module system is a German corporation by the name of TRW Automotive Safety Systems GmbH.
See Mot. to Correct ¶¶ 7-13.

Plaintiffs argue that by changing the name of the defendant in the Amended Complaint from TRW Automotive to TRW
Automotive Safety Systems GmbH they would not be substituting a new and distinct party, but would simply be correcting the
name of a defendant who is already a party to this case. See Mot. to Correct ¶¶ 16, 22.

II.
It is apparently undisputed that the four-year statute of limitations on Plaintiffs’ breach of warranty claim for the subject BMW

has now run. Pennsylvania law is well-settled that, where the applicable statute of limitations has run: Plaintiffs may not amend to
add a new party. However, an amendment to correctly identify an existing party to the action is permitted. See e.g. Thomas v.
Duquesne Light Co., 376 Pa. Super. Ct. 1, 545 A.2d 289 (1988).

So, the question becomes: is the German corporation, TRW Automotive Systems GmbH, already an existing party to the
present lawsuit by virtue of the Amended Complaint and the service of the Amended Complaint?

It is difficult to see how the German corporation could be said to be an existing party to this suit at this procedural posture.
First, the Amended Complaint does not name it as such. The Amended Complaint identified the entity being sued as follows:
“Defendant TRW Automotive, (hereafter “TRW”) is a worldwide automotive supplier with its World Headquarters located in
Livonia, Michigan.” Am. Comp. ¶ 5.

Second, and perhaps more important, our appellate courts have determined that a central factor in evaluating whether an entity
is already an existing party to the suit is to look to whether that entity was already in court as a result of service of process. So, for
example, in Saracina v. Cotoia, 417 Pa. 80, 208 A.2d 764 (1965), plaintiff was injured when struck by an automobile driven by
Robert Cotoia, a minor. The vehicle was owned by Robert’s father, Anthony Cotoia. The complaint alleged that the vehicle was
owned and operated by Anthony Cotoia and service was made on Anthony Cotoia. After the statute of limitations had run, plain-
tiffs sought to amend the complaint to name Robert Cotoia as defendant and to identify him as the operator of the vehicle. The
Pennsylvania Supreme Court denied the amendment on the ground that the amendment would introduce a new party after the
statute of limitations had run. The Court said that it would permit the amendment “[i]f the right party was in court as the result of
service of process and it was merely his or its designation which was sought to be changed.” Id. at 84, 208 A.2d at 766. (emphasis
in original). However, the Court did not permit the amendment because it found that service was made on Anthony Cotoia so he
was the only party before the Court. “The return in no way indicates that Robert Catoia was properly served and is now before the
Court.” Id. Even though Plaintiff always intended to sue the driver, the driver was not served with process and therefore was never
before the Court.

Similarly, in our case, there is no question that the German corporation TRW Automotive Safety Systems GmbH has not yet
been served, and is not presently before this Court. There is no return of service indicating that TRW Automotive Safety Systems
GmbH has yet to be served.

Plaintiffs seem to suggest that because they always intended to sue the airbag manufacturer in their Amended Complaint, and
because it now turns out the German corporation is the airbag manufacturer, that therefore Plaintiffs have in fact already sued the
German Corporation. Plaintiffs argue that this is so even though they did not name the German corporation in the Amended
Complaint and even though they have never served the German corporation with process or otherwise brought the German corpo-
ration into court.

In a case before the Honorable Stanton R. Wettick, III, of the Court of Common Pleas of Allegheny County, where the right party
was served and brought into court (American La France, division of Figgie International) even though that party was incorrectly
designated in the praecipe for writ of summons as “American LaFrance Sales and Service Inc.,” the Court allowed the caption to
be amended after the expiration of the statute of limitations. Russell v. American LaFrance Sales and Service Inc., 2 Pa.D. & C. 4th
185 (Com. Pls. Allegheny 1989), 1989 WL 205720 (Pa. Com. Pl.) The Court stated that “[t]he only party that was served and, there-
fore, the only defendant before the court” was [American LaFrance, division of Figgie]” i.e. the new party. Id. at 190. On that basis,
Judge Wettick concluded that “plaintiffs are seeking only to correct the identity of the party that is already before the court and,
thus, we will permit the amendment.” Id.

In the case before me, however, the German corporation has not yet been served; the German corporation is not yet before the
Court. Plaintiffs suggest that they may yet serve the Amended Complaint on the German corporation, TRW Automotive Safety
Systems GmbH. Plaintiffs argue that they still have an opportunity to make timely service of the Amended Complaint on the
German corporation through the Hague Service Convention.

But, having the opportunity to make timely service and actually making timely service are two different things. At this point,
TRW Safety Systems GmbH is not “a party that is already before the Court”. Simply put, no case cited by Plaintiffs stands for the
proposition that an entity is already before the Court under such circumstances. Therefore, at the present procedural posture I
must deny “Plaintiffs’ Motion to Amend the Caption to Identify the Defendant as TRW Automotive Safety Systems GmbH.”

ORDER OF COURT
AND NOW, this 18th day of January, 2012, upon consideration of “Plaintiffs’ Motion for Leave to Correct the Name of a

Defendant”, filed on behalf of Plaintiffs, it is hereby ORDERED, ADJUDGED and DECREED as follows:
At this procedural posture, “Plaintiffs’ Motion for Leave to Correct the Name of a Defendant” is DENIED.

BY THE COURT:
/s/Folino, J.
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BNY Mellon, National Association and The Bank of New York Mellon v.
Occupy Pittsburgh, an unincorporated association,

Jane Does (1-50), and John Does (1-50)
Miscellaneous—Occupy Pittsburgh—Injunction

No. GD 11-025549. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—February 2, 2012.

MEMORANDUM OPINION
The Occupy Pittsburgh movement, in conjunction with Occupy Wall Street and other movements across the country, has effec-

tively communicated their message of wealth disparity and corporate greed through the expressive technique of encampment at
selected locations. Nonetheless, despite the diversity and populist nature of the Occupiers’ message,1 the notion of a permanent
encampment on either public or private property to the exclusion of other members of the public or a private owner is untenable
and has been rejected by every court which has ruled upon it.

Defendants make an interesting argument that privately owned Mellon Green may be considered to be a public forum in the
months in which the Green is open to the public. However, even if Mellon Green were considered to be a public forum in the spring,
summer and fall, it is not controverted that Mellon/BNY Mellon has always closed the Green in the winter during which time it
could not be argued that it is or ever has been a public forum. Therefore, at least in the winter months, Mellon Green is simply
private property. There is no zoning, constitutional, statutory or common law ground that permits a group of people to take over
someone else’s private property as Defendants have taken over BNY Mellon’s property here, and effectively prevent the owner
from closing its property.

Defendants argue that even if they may not ultimately prevail on the merits, in their view, they do not present immediate
irreparable harm to BNY Mellon or the public warranting a preliminary injunction. Therefore, Defendants contend, they should
be permitted to continue occupying BNY Mellon property, at least until the final hearing. For the reasons more fully stated below,
this Court does not agree with Defendants’ contention and, therefore, grants Plaintiffs’ Motion for Preliminary Injunction.

LEGAL STANDARD
The Court applies the same preliminary injunction standard delineated by the Supreme Court of Pennsylvania in Warehime v.

Warehime, 580 Pa. 201, 860 A.2d 41 (2004) (citing Summit Towne Ctr., Inc. v. Shoe Show of Rocky Mount, Inc., 573 Pa. 637, 647, 828
A.2d 995, 1001 (2003)), which set forth the six essential elements that a party must establish prior to obtaining preliminary injunc-
tive relief:

The party must show: 1) that the injunction is necessary to prevent immediate and irreparable harm that cannot be
adequately compensated by damages; 2) that greater injury would result from refusing an injunction than from
granting it, and, concomitantly, that issuance of an injunction will not substantially harm other interested parties in
the proceedings; 3) that a preliminary injunction will properly restore the parties to their status as it existed imme-
diately prior to the alleged wrongful conduct; 4) that the activity it seeks to restrain is actionable, that its right to
relief is clear, and that the wrong is manifest, or, in other words, must show that it is likely to prevail on the merits;
5) that the injunction it seeks is reasonably suited to abate the offending activity; and, 6) that a preliminary injunc-
tion will not adversely affect the public interest.

Id., 860 A.2d at 46-47 (citation omitted).

DISCUSSION
I. Injunction is Necessary to Prevent Irreparable Harm

A. Continuing Trespass and Seizure Creates Irreparable Harm
Defendants’ continuing occupation is causing BNY Mellon immediate and irreparable harm that cannot be adequately

redressed through damages, and entry of a preliminary injunction is needed to end this harm. Furthermore, the immediate and
irreparable harm from BNY Mellon’s dispossession is increasing and unlikely to abate without injunctive relief.2 Instead of com-
plying with the Notices, Defendants tore them down and then publicly claimed to have seized BNY Mellon Green and renamed it
“The People’s Park.” Defendants’ stated intentions are to remain on BNY Mellon Green continuously and indefinitely.

It is a longstanding principle of Pennsylvania law that the continuous wrongful taking of someone else’s property constitutes
irreparable harm. Stuart v. Gimbel Bros., Inc., 131 A. 728 (Pa. 1926). In Stuart v. Gimbel, Gimbel wanted to build a department store
in Philadelphia, and wished to construct tunnels above and below ground for entry into the store. The streets above which the tun-
nels were to be constructed belonged to a private landowner (in easement), so Gimbel persuaded the City to adopt an ordinance
allowing them to construct on the landowner’s land and the landowner requested an injunction to restore his use of his land. Gimbel
argued that there was no irreparable harm, as the landowner had an alternative remedy-payment for the value of his property. The
Supreme Court of Pennsylvania held that Gimbel had no right to the landowner’s private property, explaining that:

The argument that there is no ‘irreparable damage’ would not be so often used by wrongdoers, if they would take the
trouble to observe that the word ‘irreparable’ is a very unhappily chosen one, used in expressing the rule that an
injunction may issue to prevent wrongs of a repeated and continuing character, or which occasion damages which are
estimable only by conjecture and not by any accurate standard.

Id. at 730 (citations omitted). See also, Jones v. Wagner, 624 A.2d 166, 169 (Pa. Super. Ct. 1993) (“[I]n an action for trespass...the harm
is not to the physical wellbeing of the land, but to the landowner’s right to peaceably enjoy full, exclusive use of his property.”).

This is primarily a dispute about who controls a piece of property. The Occupiers’ conduct here greatly interferes with BNY
Mellon’s right to exclusive use of its property, including its ability to close the Green in the winter months as it has always done.
Just because the Occupiers are not blocking access to the building, or restricting use of the sidewalks, it does not mean that there
is not a clear interference with BNY Mellon’s property rights. There is no disputing the fact that the Occupiers, by setting up a
permanent campsite on Mellon Green, deny Plaintiffs access to the parts of the Green that give the Green its name. The Green
has been usurped for the sole purpose of the Occupiers’ movement, and has been damaged and changed through the means of
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protest employed.
In essence, Defendants’ continuing trespass and seizure of property constitutes irreparable harm.

B. Additionally, The Harm To People Or Property Or A Risk Of Liability To BNY Mellon Caused By The Continuing Trespass
And Seizure Creates Immediate And Irreparable Harm

Moreover, the harm to people or property or a risk of liability to BNY Mellon caused by the continuing trespass and seizure is
further evidence supporting a finding of irreparable harm. The occupation, by forcing the park to remain open during the winter
months, when BNY Mellon does not perform snow and ice removal, creates liability exposure for BNY Mellon. In this case, there
is exposure not only to the trespassers, but also to the public that is using the sidewalks. While the Occupiers claim that they will
remove the snow and ice and protect themselves from hypothermia, BNY Mellon need not believe or rely on these representations,
but may make the reasonable business decision that it has made every winter and close the Green.

The need for immediate relief is supported by evidence of a danger to people or property or a risk of liability. “To subject those
who claim title to property with those hazards present to liability exposure for injuries to alleged trespassers creates the potential
for irreparable harm.” White v. Foley, 54 Pa. D. & C. 4th 145, 2001 WL 1842492 (Butler Ct. Com. Pl. 2001) (preliminarily enjoining
trespassing neighbors from maintaining play equipment on plaintiff ’s property and allowing their children to play on the property
because of the risk of “significant liability for potential injuries”), aff ’d without opinion, 804 A.2d 71 (Pa. Super. Ct. 2002). In White
v. Foley, the risk to children of playground equipment alone warranted entry of a preliminary injunction. As serious as the risks
were in White v. Foley, here, the risks caused by the occupation, to the Occupiers, to BNY Mellon employees and to the public at
large, including non-adults, are even greater.3

Indeed, Pennsylvania appellate courts have routinely affirmed preliminary injunctions granted by Pennsylvania trial courts to
prevent immediate and irreparable harm to property interests in land as well as threats to health and safety arising from condi-
tions on land caused by an apparent trespass or nuisance. See e.g., North Penn Gas Co. v. Mahosky, 378 A.2d 980 (Pa. Super. Ct.
1977) (affirming a preliminary injunction enjoining trespassing neighbors from constructing a home that would encroach upon a
right of way); The Woods at Wayne Homeowners Ass’n v. Gambone Bros. Constr. Co., Inc., 893 A.2d 196, 206-07 (Pa. Commw. Ct.
2006) (affirming a preliminary injunction requiring a developer to remedy a nuisance before weather conditions changed and
increased risks to health and safety and further property damage).

Here, the record shows evidence of present dangers and potential risks created by trespass and nuisance. As long as the occu-
pation is allowed to continue, BNY Mellon remains unable to manage the risk of serious harms to people using its property.

Defendants argue that they have corrected any dangerous conditions in their encampment and, therefore, there is no irrepara-
ble harm to BNY Mellon. However, this Court concludes that liability exposure in and of itself coupled with BNY Mellon’s inability
to be aware of or manage that risk is irreparable harm. No property owner should be forced to wait until some liability producing
event or other harm happens on its property in order to obtain injunctive relief. Despite its efforts to resolve this ongoing trespass
without confrontation by asking Defendants to leave the property, BNY Mellon is now seeking to secure a court order that can be
enforced and that Defendants have said they will peacefully resist.

C. Finally, BNY Mellon Has Suffered And Will Continue to Suffer Immediate and Irreparable That Cannot Be Adequately
Compensated By Monetary Damages

The Green itself has been damaged by the occupation and restoring it could cost BNY Mellon an estimated $70,000 to $100,000.
Additionally, BNY Mellon beefed up its security to the tune of $24,400 per week because of the ongoing presence of the encamp-
ment and its occupants. As of January 11, 2012, Occupy Pittsburgh’s bank account had a balance of only about $4,200. Here,
Plaintiffs are sustaining significant ongoing damages, which they will never be able to fully recover from the Occupy Pittsburgh
movement. Therefore, an injunction is necessary to prevent immediate and irreparable harm that cannot be adequately compen-
sated by money damages. See, The Woods, 893 A.2d at 204; Summit Towne Ctr., 828 A.2d at 1001.

II. Balance Of The Harms Favors Granting Injunction
This Court finds that, pursuant to the holding in Stuart v. Gimbel, a continuing trespass constitutes irreparable harm. As such,

this Court is not required to balance the harms as it would be required to do in the absence of a clear irreparable harm. However,
even if this Court was required to balance the harms, this Court is convinced that a refusal to grant the preliminary injunction
would result in greater harm to BNY Mellon than the granting of the preliminary injunction causes the Occupiers.4 Indeed, BNY
Mellon’s eviction of the encampment will certainly draw publicity and may even assist in communicating the Occupiers’ message.

III. Injunction Will Restore The Status Quo
The preliminary injunction restores the parties to the status quo as it existed before the occupation. Prior to Defendants’

occupation, the Green was used by BNY Mellon, its tenants, employees, and guests during non-winter months and was closed
routinely during the winter months without objection from the City of Pittsburgh or anyone else since 2001. Therefore, the status
quo during the winter is, and has always been, closure. Granting a preliminary injunction that would permit BNY Mellon to close
the Green would restore the status quo that existed before Defendants’ occupation.

IV. There Is A Likelihood Of Success On The Merits
A. BNY Mellon Has A Clear Right To Preliminary Injunctive Relief Because It Is Likely To Prevail On Its Trespass And

Private Nuisance Claims
It is well established in Pennsylvania law that private property rights in real estate are protectable by equitable relief. Dodson

v. Brown, 70 Pa. Super. 359, 360 (1918) (“If damages may be substituted for the land, it will amount to an open invitation to those
so inclined to follow a similar course and thus secure valuable property rights.”). In seeking a preliminary injunction, a “party’s
right to relief is clear if the party seeking the preliminary injunction is likely to prevail on the merits of the permanent injunction.”
The Woods, 893 A.2d at 204. To establish a clear right to relief, the party seeking an injunction need not prove the merits of the
underlying claim, but need only to show that it will likely prevail on the merits on one of its underlying claims. Summit Towne Ctr.,
828 A.2d at 1001. Here, BNY Mellon is likely to prevail on the merits of its claim for trespass. Additionally, BNY Mellon is likely
to prevail on the merits of its claim for private nuisance.

1. BNY Mellon Is Likely To Prevail On Its Trespass Claim Because All The Elements Of Trespass Are Satisfied
Pennsylvania law defines a trespass as an unprivileged, intentional intrusion upon land in possession of another. Rawlings v.

Bucks County Water & Sewer Auth., 702 A.2d 583, 586 (Pa. Commw. Ct. 1997) (citing Restatement (Second) of Torts (Rest. 2d Torts)
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§ 158). Here, the Occupiers do not have a right to be on BNY Mellon’s private property and yet, have intentionally remained there.
As such, BNY Mellon is likely to succeed on the merits of its claim that the Occupiers are trespassing on Mellon Green.

a. BNY Mellon Owns BNY Mellon Green And Possessed It Prior To Defendants’ Occupation
There is no dispute that BNY Mellon owns BNY Mellon Green. In fact, Defendants readily admit that BNY Mellon Green is

“privately owned” by BNY Mellon. (Def. Br. in Opp. to Prelim. Inj. at p. 5). BNY Mellon holds both the fee simple and leasehold
rights in BNY Mellon Green and possessed it prior to Defendants’ occupation. As such, it is clear that BNY Mellon has met the
threshold showing of both ownership and possession.

b. BNY Mellon Does Not Consent To Defendants’ Continuing Occupation Of BNY Mellon Green
By its Notice posted on December 9, 2011 BNY Mellon made it explicitly clear that it does not consent to the continuing occu-

pation of BNY Mellon. The Occupiers, however, have refused to comply with the Notice, torn it down, and claimed to have seized
and renamed BNY Mellon Green. Pennsylvania law makes it clear that such actions are not within the rights of the Occupiers.
Ochroch v. Kia-Noury, 497 A.2d 1354, 1355-56 (Pa. Super. Ct. 1985) (trespassers “have no right at law or in equity to occupy or
appropriate land that does not belong to them.”). Absent BNY Mellon’s consent, the Occupiers have no legal right to continue their
occupation of BNY Mellon Green.

c. The Green Is Not Urban Open Space And Any Zoning Violation Existing With BNY Mellon’s Urban Open Space
Does Not Convert The Green Into Urban Open Space

The 1988 Zoning Code, which controls any land-use issues pertaining to BNY Mellon Green: (1) defines Open Space simply to
be that “portion of a lot which is not occupied by buildings, parking areas, driveways, streets, or loading areas;” (2) requires that
every Project Development Plan approved by the Planning Commission designate and provide a certain amount of land as Urban
Open Space (a term defined separately from Open Space subject to separate requirements); and (3) requires that Open Space “in
excess of” required Urban Open Space be “located and developed in a manner that does not disrupt or diminish the functioning
or public utilization of the required [U]rban [O]pen [S]pace.” 

The history of the Project shows BNY Mellon Green was: (1) provided separate from, and in excess of, the Urban Open Space
requirement for the Project; (2) intended to be reserved for future commercial development as a subsequent phase of BNY Mellon
Client Service Center development; and (3) intended to be used temporarily as Open Space, pending future development. Thus,
BNY Mellon Green is, and always has been, privately held, commercially developable Open Space owned exclusively by BNY
Mellon.

Under Pennsylvania law, when a private property owner grants members of the public a right to use its land for limited purposes,
this right does not become all-inclusive. There is no right for an individual or group given limited access to private property to
occupy and possess that property continuously and indefinitely, to the exclusion of the property owner and the general public.
46 S. 52nd St. Corp. v. Manlin, 157 A.2d 381, 387 (Pa. 1960) (“no individual has a right to make special or exceptional use” of the
private property of another simply because it is subject to a limited right of public access).

The Occupiers contend that because, under the zoning code, Urban Open Space must be handicap accessible that the Green
must be part of Urban Open Space. However, the non-accessibility of the Urban Open Space does not convert Mellon Green into
Urban Open Space. The issue of the possible zoning code violation regarding the handicap accessibility of the designated Urban
Open Space is not before this Court. Neither the Occupiers nor the Amicus Curiae, City of Pittsburgh/Allegheny County Task Force
on Disabilities, have filed a claim against BNY Mellon for violation of the Zoning Codes.

2. Additionally, BNY Mellon Is Likely To Prevail On The Merits Of Its Claim For Private Nuisance Because All The
Elements Of A Private Nuisance Are Satisfied

Under Pennsylvania law, a defendant may be held liable for a private nuisance and the nuisance may be preliminarily enjoined
if the defendant’s conduct invades the plaintiff ’s interest in the “private use and enjoyment” of his land and the invasion is “inten-
tional and unreasonable.” Hughes v. Emerald Mines Corp., 450 A.2d 1, 4 (Pa. Super. Ct. 1982) (quoting Rest. 2d Torts § 822); Chase,
902 A.2d at 993-94 (affirming a preliminary injunction to abate a private nuisance). Here, the Occupiers are interfering with BNY
Mellon’s “private use and enjoyment” of Mellon Green. This invasion is both intentional and unreasonable for the following reasons:

First, the occupation is an invasion of BNY Mellon’s right to possess Mellon Green and close it for the winter months as it has
normally done. BNY Mellon is, therefore, deprived of its normally derived interests in the private use and enjoyment of the land.
Rest. 2d Torts § 821D cmt. b (defining “interest in the use and enjoyment of land” to include a person’s interests in the use of land,
in keeping the land free from physical damage, and in “the pleasure, comfort and enjoyment that a person normally derives from
the occupancy of land”).

Second, the continued occupation is undoubtedly “intentional.” Hughes, 450 A.2d at 4-5 (an invasion is intentional “if the actor
(a) acts for the purpose of causing it, or (b) knows that it is resulting or is substantially certain to result from his con-
duct”)(quoting Rest. 2d Torts § 825). The Occupiers have made it clear that the continued occupation of Mellon Green is both
their intention, and a part of their message. Were it not, they would likely have moved to another location upon the knowledge
that they were unwelcome.

Third, the continued occupation is an “unreasonable” invasion. An invasion becomes unreasonable if, inter alia, “the gravity
of the harm outweighs the utility of the actor’s conduct.” Hughes, 450 A.2d at 5 (quoting Rest. 2d Torts § 826). In this case, BNY
Mellon has been virtually stripped of its rights to BNY Mellon Green by conduct that is neither typical for Open Space in the
middle of a major city nor sanctioned by the Zoning Codes. The permanent invasion of BNY Mellon’s private property is clearly
unreasonable.

Therefore, BNY Mellon is likely prevail on its claim for private nuisance, which provides sufficient independent grounds for
granting the preliminary injunction.

B. BNY Mellon Did Not Grant Defendants An Irrevocable License To Use And Occupy Mellon Green
Defendants allege that BNY Mellon granted them an irrevocable license to occupy Mellon Green, nullifying any trespass or

ejectment claims that BNY Mellon might otherwise validly assert. At the same time, Defendants contend that Occupy Pittsburgh’s
occupation is a “critical symbolic component” of their political message, and that Occupy Pittsburgh has, at no time, sought BNY
Mellon’s consent to their occupation of Mellon Green. These appear to be antithetical contentions, and, in any event, BNY Mellon
did not grant Occupy Pittsburgh an irrevocable license.
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“A license is a personal and initially revocable privilege to perform an act or series of acts on the land of another.” Hennebont
v. Kroger Company, 289 A.2d 229 (Pa. Super. Ct. 1972). A license need not be in writing; an oral agreement can form a license.
Kovach v. Gen. Tel Co. of Pennsylvania, 489 A.2d 883 (Pa. Super. Ct. 1985). A license can also be implied, where one party to the
action knows of and acquiesces to the action without orally consenting or consenting in writing. Pa. Game Comm’n v. Bowman, 474
A.2d 383 (Pa. Commw. Ct. 1984). “A license to use another’s land will become irrevocable where the licensee, in reliance upon it,
treats his land in a way he would not have treated it, except for the license, that is, by spending money for such changes as would
prevent him from being restored to his original position.” Bieber v. Zellner, 220 A.2d 17 (Pa. 1966).

Defendants argue that BNY Mellon granted them a license to occupy Mellon Green shortly after the occupation began when
BNY Mellon told the media and the police that they would allow Occupy Pittsburgh to stay on their property as long as they did
not damage it. Defendants further argue that BNY Mellon granted a license to the Occupiers on November 1, 2011, when they
issued the “Park Use Guidelines,” requiring the Defendants to refrain from certain activities while they were occupying the Green.
Defendants finally argue that, based on these so-called licenses granted by BNY Mellon, the Occupiers spent substantial sums of
money and hours of labor preparing to winterize their camp, resulting in the purchase of a winter-weather mess tent and several
sleeping bags made to withstand extreme temperatures. Defendants’ contention that it relied on the licenses granted by BNY
Mellon, and that these licenses became irrevocable because the reliance was detrimental, falls prey to similar logical inconsisten-
cies analyzed in the Pennsylvania Superior Court case, Buffington v. Buffington, 568 A.2d 194 (Pa. Super. Ct 1989).

In Buffington, two landowners owned separate land attached to a common road. Both landowners used the road to access their
respective properties. One landowner constructed a stream along the road that emptied out onto both properties. The other
landowner did not object to the construction of the stream until after the project was complete and even helped out a little in the
construction of the stream, seemingly giving his tacit consent to the construction of the stream. The Court of Common Pleas found
for the objecting landowner, noting that the implied license formed by the objecting landowners tacit consent was revocable. On
appeal, the Pennsylvania Superior Court affirmed, boiling the inquiry into whether a license is revocable down to four questions:

Did appellants acquire a license?

Did appellants justifiably rely on the license extended them by appellees?

Did appellants treat their land in a way they would not have otherwise?

Did they do so to the extent that appellants cannot be restored to their original position?

Id. at 199. The Superior Court, in its analysis of these questions, found insufficient evidence of reliance on the implied license, as
it was unclear at what point during the construction of the stream the failure to object became an implied license, and, at what
point during the implied license, the landowner constructing the stream began to rely on the implied license:

the record is devoid of any testimony or other evidence concerning (1) the duration of the construction effort, in hours or
days, since appellant husband testified that he performed all the labor, (2) the complexity of that effort, since appellant
indicated only that he used a backhoe, (3) the precise dollar cost of the effort, (4) at what stage of the construction
appellees first observed the construction, (5) through what stage appellees observed the construction, and (6) at what
point appellants concluded the permission from appellees was complete.

Id. at 200. Additionally, the court found insufficient evidence that the landowner constructing the stream would not have done so
absent an implied license (“the record is devoid of evidence concerning the manner in which appellants treated their land in a way
they would not have otherwise.”). Id. at 201. Finally, the Buffington court found insufficient evidence that the reliance asserted by
the landowner constructing the stream was actually detrimental, as the landowner received a large benefit from the stream’s con-
struction, in the form of water flow onto his property. On this point, the court noted that “it merits mention that our courts have
declined to weigh the element of detrimental reliance when a licensee has derived more value in benefits from use of the license
than he has expended in reliance on the license.” Id. at 201 (citing as an example Baldwin v. Taylor, et al, 166 Pa. 507, 512, 31 A.
250, 252 (1895)).

Occupy Pittsburgh’s contention that they relied on the license from BNY Mellon to occupy Mellon Green suffers from similar
evidentiary weaknesses. As in Buffington, it is unclear at what specific point Occupy Pittsburgh began to rely on the implied license
to occupy Mellon Green. This point is particularly salient when one asks himself or herself whether Occupy Pittsburgh would have
occupied Mellon Green in the absence of any such license, the answer of which is provided in Occupy’s own statement that they
never sought consent from BNY Mellon to Occupy. They occupied, nonetheless. Their occupation, and the symbolic expression
within it, was a large part of their purpose and was expressive of their message. As such, this Court finds little merit in any
contention that the occupation was in response to a granted license to occupy.

Similarly, Occupy Pittsburgh has offered little support for the contention that they detrimentally relied on the license. They
allege that they expended money on winterizing their camp, but do not explain how these costs are unique to their specific occu-
pation of Mellon Green, or contend that these costs would not have been incurred were they to occupy a different plot of land, a
true public forum, for instance, during the winter. Additionally, Occupy Pittsburgh does not explain how these costs are both
“significant” and “permanent,” preventing the Occupiers from being restored to their original position. See, Bieber, supra. See
also, Pa. Game Comm’n v. Bowman, 474 A.2d 383 (Pa. Commw. Ct. 1984) (court found that the placing of a trailer and a lean-to
on various pieces of property did not constitute the type of permanent, non-recoupable expense necessary to make a license
irrevocable). The purchases made in preparation for winter weather are not permanent fixtures. They are not purchases unique
to conditions present on BNY Mellon Green. They are purchases that can be transported to the site of the next occupation,
should there be one, and used to shield the Occupiers from winter weather conditions, should they occur.

Finally, it bears noting that Occupy Pittsburgh has benefited greatly from their time occupying BNY Mellon Green. They have
been able to spread their message - the message of the 99% - to people walking past and sometimes entering their encampment.
They have benefited from the expressive conduct of occupying the land, a protest symbol, which has undoubtedly impressed
certain messages upon passersby. They have received continuous press coverage, highlighting not only their message, but also
their legal fight to remain on Mellon Green. They have staged an effective, and mostly peaceful form of civil disobedience, occu-
pying a private property to form a community focusing on discourse and inclusion to effectuate change. This Court is certain that
these benefits have stemmed from the occupation itself, not from a reliance on a license to occupy Mellon Green indefinitely.
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C. There Was No Dedication of Mellon Green As A Public Asset
This Court is not persuaded by the Occupiers’ argument that the Green was dedicated as a public asset because it was built in

part using tax increment financing. Tax increment financing does not somehow strip BNY Mellon of its exclusive ownership of the
property it purchased. Any public use of BNY Mellon Green is left up to the discretion of BNY Mellon, who has the right to restrict
the use of its property to particular purposes (such as passing through or eating lunch) and for particular seasons (such as warm
weather months) and to disallow the public from overnight camping or indefinite occupation. In order for private property to
become dedicated as a public asset, there must be clear and convincing evidence that the property was offered to and accepted by
the City as a public asset. Coffin v. Old Orchard Dev. Corp., 186 A.2d 906, 910 (Pa. 1962). Here, the evidence shows that Mellon
Green was never offered to, or accepted by, the City as a public asset in order to establish a public dedication.

D. BNY Mellon Does Not Have Unclean Hands
Defendants argue that, if BNY Mellon Green is closed, the “Sidewalk” (which is the BNY Mellon property adjacent to and not

part of the Green) might not comply with the Americans with Disabilities Act or Code requirements. Yet, other fully accessible,
public sidewalks border the Sidewalk and the streets around the BNY Mellon Complex. The Sidewalk’s features do not give
Defendants a right to hold the Green indefinitely. Indeed, BNY Mellon has closed the Green each winter for a decade without
complaint from the City of Pittsburgh. Cf. McTernan v. City of York, 577 F.3d 521, 527-28 (3d Cir. 2009) (handicapped entrance ramp
to clinic built in part on government-controlled right-of-way was not considered to be a traditional public forum for purposes of
free speech and assembly).

E. Defendants Would Have No Constitutional Right To Camp Indefinitely On BNY Mellon Green, As They Are, Even If
It Were A Government-Owned Public Forum

Defendants contend that BNY Mellon Green is a public forum for constitutional purposes, thus negating the traditional First
Amendment requirements of government interference or government ownership of the land. First of all, during the winter months,
this Court finds that BNY Mellon Green is not, and has never been a public forum. For the last ten years, BNY Mellon Green has
been closed during the winter months, and BNY Mellon has placed a chain across the entrance to the Green, restricting access.
The purpose of this restriction is to protect BNY Mellon from liability for injuries on its property, and to protect the public from
getting injured on the property. This historic control over its private property clearly demonstrates to this Court that Mellon Green
is not held out to the public during the winter months as a place for the sharing of ideas, or even as a place for the enjoyment of
lunch or respite. The restricted access during the winter months provides a clear indication that Mellon Green is a separate
enclave, a distinguished, non-public place.

The issue of whether BNY Mellon Green is a public forum during the non-winter months is a closer question, which need not
be decided at this juncture. When Mellon Green is open to the public, namely during the non-winter months, it does contain some
of the classic indicia of a public forum. The sidewalks contained in Mellon Green are non-distinguishable from any other public
sidewalks and are used as a public thoroughfare for people crossing between Ross Street and Grant Street. United Church of Christ
v. Gateway Center, 383 F.3d 449, 452 (6th Cir. 2004) (court held that a private sidewalk around a sports arena was a public forum
as it was used as a public thoroughfare). Additionally, there is no barrier between the public city streets and Mellon Green, indi-
cating the Mellon Green is a separate, private entity. United States v. Grace, 461 U.S. 171, 180 (1983) (a sidewalk bordering a
building was a public forum because “there [was] no separation, no fence, and no indication whatsoever to persons stepping from
the street to the curb and sidewalks that they have entered some special type of enclave.”). Further, Mellon Green appears to be
held out to the public as a place in which anyone is welcome. In Coatesville Development Company v. United Food and Commercial
Workers, the Pennsylvania Superior Court, in affirming the denial of a preliminary injunction against a labor union picketing on a
private sidewalk and parking lot, held that:

...where a private property owner holds his property open for public use and invites the public onto the property, the
property owner is not entitled to an injunction against peaceful informational picketing...in the absence of an estab-
lished policy specifically and unambiguously prohibiting such picketing...and in the absence of a publication of the
policy prohibiting such activity where those conducting the prohibited activity can reasonably be expected to be aware
of the publication of the policy.

542 A.2d 1380, 1385 (en banc 1988); Accord, Commonwealth v. Tate, 432 A.2d 1382, 1386 (1981) (private college could not arbitrar-
ily deny a permit for leafleting where it had a post office and federal book depository on campus, held itself out as a community
center, and permitted organizations to use facilities for public speeches). BNY Mellon itself agrees that Mellon Green has tradi-
tionally been used an open space for employees and members of the general public to come and eat their lunch, read a book, or get
a respite from a busy day. For these reasons, a legitimate issue exists as to whether Mellon Green may be a public forum for
constitutional purposes during the non-winter months.

At the same time, the United States Supreme Court and other federal and state courts have explicitly stated that private prop-
erty, which is opened to the public, does not necessarily become a public forum. Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 159 & n.8
(1978) (Court discussed specific facts in a prior case needed to designate a privately-owned park as a public forum, including trans-
fer of the property from the government to a private party and government involvement in the management and care of the prop-
erty). See also, United Church of Christ v. Gateway Econ. Dev. Corp., 383 F.3d 449 (6th Cir. 2004) (court held that a Commons area
outside of a sports arena was likely not a public forum, even though it was open to the public, as the private property owner has
restricted its use to exclude demonstrations and solicitations). Additionally, the Court has consistently held that any property which
is to be designated as a public forum must be a place that has been “devoted to assembly and debate by long tradition or govern-
ment fiat.” United States v. Kokinda, 497 U.S. 720, 728-30 (1990). Thus far, there is little persuasive evidence that BNY Mellon
Green has been held out to the public as a place set aside for welcoming of public discourse, or that BNY Mellon Green has taken
on a symbolic role as a state actor for purposes of constitutional analysis.

Even if BNY Mellon could be considered to be a state actor during the months in which it is open to the public, it is unlikely
that Defendants’ constitutional claims could succeed. While this Court agrees that Occupy Pittsburgh’s protest and message are
constitutionally protected symbolic expression, there is simply no history of protection under either the United States or the
Pennsylvania Constitution for the indefinite occupation of property, even property that is government-owned and designated as a
public forum. The government has always been allowed to impose reasonable time, place, and manner restrictions on the use of
its property. See e.g., Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 294-95 (1984) (Court held that a public park regula-
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tion prohibiting camping was constitutional, even when applied to protestors wishing to sleep in the park overnight to dramatize
the plight of the homeless.) Further, courts issuing “Occupy” decisions have consistently held that it is reasonable for the govern-
ment to issue regulations prohibiting indefinite occupation of property owned by the government. See e.g., Occupy Columbia v.
Haley, No. 3:11-cv-03253-CMC, 2011 WL 6698990 (D. South Carolina Dec. 22, 2011); Occupy Boston v. City of Boston, No. 11-4152-
G (Mass. Sup. Ct. Dec. 7, 2011); Davidovich v. City of San Diego, No. 11CV2675 WQH-NLS, 2011 WL 6013010 (S.D. Cal. Dec. 1,
2011); Occupy Minneapolis v. County of Hennepin, No. CIV. 11-3412 RHK/TNL, 2011 WL 5878359 (D. Minn. Nov. 23, 2011); Occupy
Fort Myers v. City of Fort Myers, No. 2:11-CV-00608-FTM-29, 2011 WL 5554034 (M.D. Fla. Nov. 15, 2011); Occupy Sacramento v.
City of Sacramento, No. 2:11-cv-02873-MCE-GGH, 2011 WL 5374748 (E.D. Cal. Nov. 4, 2011).

Here, BNY Mellon’s Notice puts all on notice of similarly reasonable time, place, and manner restrictions for the use of BNY
Mellon Green.5 As previously noted, BNY Mellon has traditionally closed the Green every winter for ten years. These closures have
been clearly visible to all persons viewing the Green and no exceptions to these closures have been made for any persons or groups.
BNY Mellon has a clear right to close the park to the public during the winter months and evict Defendants for the purpose of such
closure. Finally, the nature of the Green itself creates implicit reasonable time, place and manner restrictions prohibiting its use
as a campsite or living quarters.6

V. Injunction Is Reasonably Suited To Abate The Offending Activity
The preliminary injunction is appropriately and narrowly tailored to abate the offending activity. Here, BNY Mellon narrowly

tailored its requested relief to a preliminary injunction only to the extent necessary to enforce BNY Mellon’s property rights,
promote health and safety, and return BNY Mellon Green to its normal winter use.

VI. Injunction Will Not Adversely Affect The Public Interest
The preliminary injunction will serve, not adversely affect, the public interest. The public interest here is in protecting BNY

Mellon’s rights as a property owner and in protecting the health, safety, and welfare of people on or near BNY Mellon Green.
Defendants have no right of access to BNY Mellon Green and, even if they did, their occupation would far exceed any such right
of access. Preliminary injunctive relief enforcing BNY Mellon’s reasonable prohibitions on erecting or maintaining tents and other
structures, storing camping equipment or personal items, and camping continuously and indefinitely on BNY Mellon Green will
serve, not adversely affect, the public interest.

CONCLUSION
All of the elements necessary to obtain preliminary injunctive relief have been met. Accordingly, an appropriate Order of Court

granting the Motion for Preliminary Injunction hereby follows.

BY THE COURT:
/s/Ward, J.

Dated: February 2, 2012
ORDER OF COURT

AND NOW, this 2nd day of February, 2012, upon consideration of Plaintiffs’ Motion for Preliminary Injunction, following the
two-day hearing held on January 10 and 11, 2012 thereon, along with the proposed Findings of Fact and Conclusions of Law
submitted by the parties, and the entire record in this case, it is hereby ORDERED, ADJUDGED and DECREED that said motion
is GRANTED. A Preliminary Injunction is hereby entered as follows:

Defendants Occupy Pittsburgh, Defendants Jane Does (1-50) and John Does (1-50), and all unnamed persons (including but not
limited to Defendants’ officials, officers, members, and agents), firms, or corporations who are in active concert or participation
with any Defendants, are hereby ORDERED to:

(1) within three (3) days remove from BNY Mellon Green all tents and other structures, camping equipment, and stored
personal items;

(2) cease and desist and refrain from camping on BNY Mellon Green or bringing any tents and other structures, camp-
ing equipment, or stored personal items to BNY Mellon Green;

(3) abide by any notice posted by BNY Mellon on the BNY Mellon Green property that BNY Mellon Green is closed.

This ORDER OF COURT shall become effective upon Plaintiffs filing a bond with the Court in the amount of ten thousand
($10,000.00) dollars naming the Commonwealth of Pennsylvania as obligee in accordance with Pa.R.Civ.P. 1531(b), which Plaintiffs
shall do forthwith. Upon posting of the bond, Plaintiffs shall post this ORDER OF COURT conspicuously at BNY Mellon Green for
a period of three (3) days and thereafter as Plaintiffs deem appropriate.

BY THE COURT:
/s/Ward, J.

1 This Court acknowledges the testimonies in support of the Occupy encampment from labor leaders, Jack Shea, Fred Redmond,
and Neal Bisno, along with that from Pittsburgh City Councilman, Doug Shields, civil rights/human rights activist, Celeste Taylor
and member of the City of Pittsburgh/Allegheny County Taskforce on Disabilities, Paul O’Hanlon, Attorney. It is understandable
that these groups would admire and support the pluck and resiliency of this hardy band of souls willing to freeze their tails off to
demonstrate the plight of the disadvantaged in the shadow of edifices that they believe represent corporate greed and excess.
2 On December 9, 2011, BNY Mellon posted at all four (4) entranceways to BNY Mellon Green a notice (the “Notice”) that required
the Occupiers to remove “all tents and other structures as well as camping equipment and other stored personal items from BNY
Mellon Green by no later than noon on Sunday, December 11, 2011.” The Notice also states that “[a]fter that date, overnight camping
and the presence of any structures, camping equipment, and stored personal items will be prohibited and considered an unlawful tres-
pass, which we [BNY Mellon] will seek to remedy by filing for injunctive relief with the court on Monday [December 12, 2011].”
3 This Court reserved decision on the admissibility of Plaintiffs’ Exhibits 36 and 37, which BNY Mellon had offered into evidence
through Emergency Motions presented in court on January 30, 2012. Plaintiffs’ Exhibit 36 contains video excerpts from Occupy
Pittsburgh’s Day 103 General Assembly held on January 25, 2012 and a transcription of the video excerpts that had been posted
on the Occupy Pittsburgh website. Plaintiffs’ Exhibit 37 is a certified record of the Police Criminal Complaint against Robert L.
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Foltz, Jr. filed January 27, 2012. Both Exhibits are admissible under established exceptions to the hearsay rule. The General
Assembly Video is admissible as an admission of a party opponent, an adoptive admission and as a business record. The Police
Criminal Complaint is admissible as a certified public record. However, this Court does not need to rely on any objected to
evidence to reach the conclusion of law that a preliminary injunction is necessary to prevent immediate and irreparable harm
considering the plethora of non-objected to evidence that supports arriving at the same conclusion.
4 The Occupiers have made it explicitly clear that occupation itself is a part of their message, and have, therefore argued that the
granting of an injunction forcing their removal would restrict their constitutional rights to free speech and expression. It is impor-
tant to note, however, that the Occupiers have no right to possess Mellon Green. There are other public forums available to them,
and other ways for them to spread their legitimate message. Seizure of the specific property owned by BNY Mellon is not neces-
sary in pursuit of their goals. Indeed, the Occupiers may engage in a wide variety of conduct on public or private property, in
accordance with applicable laws or the consent of private property owners. This Court is certain that the Occupy movement will
continue and find alternative events and venues to protest despite the issuance of this preliminary injunction.
5 If BNY Mellon’s Notice to Occupy Pittsburgh is not sufficient as such a reasonable time, place or manner restriction or regula-
tion, BNY Mellon could certainly promulgate a restriction in short order.
6 The nature of the Green itself as a small green space in the heart of downtown should make apparent to all that it is not a space
appropriate for camping, such as a state park could be. Similarly, it is implicitly clear that it would not be permissible to put a sign
expressing a message on the side of a car or an RV and drive it onto the Green and park.

Deborah A. Weaver v.
Living Independence for the Elderly–Pittsburgh, Inc. d/b/a Life Pittsburgh, Inc.

Discovery—HIPPA

No. GD-10-003507. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—December 13, 2011.

OPINION
Plaintiff, Deborah Weaver, seeks to compel the production of medical records of residents of defendant, LIFE Pittsburgh, Inc.,

relevant to her whistleblower retaliation action under 43 P.S. § 1421 et seq. against LIFE Pittsburgh (plaintiff ’s former employer).
LIFE Pittsburgh opposes the production of such records on two grounds: (1) the records are irrelevant and (2) the federal Health
Insurance Portability and Accountability Act of 1996 (“HIPAA”), P.L. 104-191, 110 Stat. 2033 (1996), precludes the disclosure of
identifiable patient medical information by a covered entity such as LIFE Pittsburgh.

I find no merit to the claim that the records and other information which plaintiff seeks are not relevant. Thus, the issue that
I address in this Opinion and Order of Court is whether federal legislation bars this court from requiring LIFE Pittsburgh to
produce records containing health information of present and former LIFE Pittsburgh residents that are relevant to this
whistleblower litigation.

HIPAA, codified primarily in titles 18, 29 and 42 of the United States Code, provides for administrative simplification in the
healthcare sector. Furthermore, Congress, recognizing the need for strict patient privacy protections, authorized the Department
of Health and Human Services to promulgate regulations providing privacy protections, which are at 45 C.F.R. §§ 160 and 164,
collectively termed the “Privacy Rule.” See generally Association of Am. Physicians & Surgeons, Inc. v. U.S. Dept of Health &
Human Servs., 224 F.Supp.2d 1115, 1120 (S.D.Tex. 2002), aff ’d without opinion, 67 Fed.Appx. 253 (5th Cir. 2003).

Defendant asserts the Privacy Rule prevents LIFE Pittsburgh from disclosing any information about a resident’s physical or
mental health to plaintiff without the resident’s authorization. See 45 C.F.R. § 164.508(a) (a covered entity may not use or disclose
protected health information without a valid authorization). Plaintiff raises essentially two responses to this objection. First, plain-
tiff claims that a “whistleblower exception” to the general non-disclosure directive of HIPAA, found in the privacy regulations at
45 C.F.R. § 164.502(j), entitles plaintiff to the medical records which she requests. Second, plaintiff refers to the Federal Patient
Safety And Quality Improvement Act of 2005 (“Patient Safety Act”), P.L. 109-41, 119 Stat. 424 (2005), codified at 42 U.S.C. § 299b-
21 et seq., which abrogates the patient safety work product privilege provided under that Act to the extent that disclosure is
required to permit equitable relief to a whistleblower.

As I will discuss in Sections I and II of this Opinion, these exceptions are irrelevant to plaintiff ’s discovery request. However,
as I will discuss in Section III, neither HIPAA nor the regulations promulgated thereunder establish any evidentiary privilege
which would shield LIFE Pittsburgh from production.

I.
THE HIPAA “WHISTLEBLOWER EXCEPTION,” 45 C.F.R. § 164.502(j)

Plaintiff relies on a so-called “whistleblower exception” to HIPAA’s stringent Privacy Rule, which states in pertinent part:
(1) Disclosures by whistleblowers. A covered entity is not considered to have violated the requirements of this subpart if a

member of its workforce or a business associate discloses protected health information, provided that:

(i) The workforce member or business associate believes in good faith that the covered entity has engaged in conduct that
is unlawful or otherwise violates professional or clinical standards, or that the care, services, or conditions provided by
the covered entity potentially endangers one or more patients, workers or the public; and

(ii) The disclosure is to:

(A) A health oversight agency or public health authority authorized by law to investigate or otherwise oversee the
relevant conduct or conditions of the covered entity or to an appropriate health care accreditation organization for the
purpose of reporting the allegation of failure to meet professional standards or misconduct by the covered entity; or
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(B) An attorney retained by or on behalf of the workforce member or business associate for the purpose of deter-
mining the legal options of the workforce member or business associate with respect to the conduct described in
paragraph (1)(i) of this section.

45 C.F.R. § 164.502(j).

Plaintiff ’s reliance on this provision is misplaced. The clear language of this Regulation only protects a covered entity from
HIPAA liability in the event that one of its employees discloses protected information to a third party while acting in the capacity
of a whistleblower. Under this provision, the exception would protect LIFE Pittsburgh from liability only if an employee of LIFE
Pittsburgh had disclosed protected information to either his or her own attorney to obtain legal advice prior to reporting miscon-
duct or to an appropriate regulatory agency. In this case, plaintiff has not transmitted any records but rather is requesting that
LIFE Pittsburgh turn protected information over to her.

The three cases cited by plaintiff are inapposite: Martir v. City of New York, 2009 WL 2869760, No. 07-cv-7922 (S.D.N.Y. Jul. 29,
2009) (covered entity denied motion to preliminarily enjoin employee’s disclosing, copying, or transmitting protected documents
surreptitiously obtained by employee prior to alleged retaliatory termination); Kuhn v. LaPorte County Comprehensive Mental
Health Council, 2008 WL 4099883, No. 06-cv-317 (N.D.Ind. Sep. 4, 2008) (on suspicion of improper accounting, employee’s reten-
tion of records and transmission of same to a private attorney to obtain legal advice did not violate the Privacy Rule); Westlake
Surgical L.P. v. Turner, 2009 WL 2410276, No. 03-08-00122-cv (Tex. App. Aug. 7, 2009) (employee who took files supportive of
employer’s participation in Medicare fraud scheme and other misconduct was within her rights as a whistleblower; employer’s
injunction demanding the return of the files was denied; a covered entity cannot shield itself from liability for misconduct by claim-
ing that the inculpatory records are confidential).

Because § 164.502(j) does not apply to the present case, the “whistleblower exception” contained therein is of no assistance to
plaintiff. See, e.g., Vaughn v. Epworth Villa, 537 F.3d 1147, 1153 n. 4 (10th Cir. 2008) (concluding that the plaintiff who transmitted
protected health information to the EEOC subsequent to alleged retaliation and in furtherance of her claim was not protected
by the “whistleblower exception” because the EEOC was neither a health oversight agency, a public health authority nor the
employee’s attorney).

II.
THE PATIENT SAFETY AND QUALITY IMPROVEMENT ACT OF 2005, WHISTLEBLOWER EXCEPTION, 45 C.F.R. 5 3.206

Plaintiff argues that the disclosure is permitted under the Patient Safety Act, supra, and the regulations promulgated thereun-
der. Plaintiff relies on the following regulatory provision:

(b) Exceptions to confidentiality: The confidentiality provisions shall not apply to (and shall not be construed to prohibit)
one or more of the following disclosures:
. . .

(2) Disclosure to permit equitable relief for reporters. Disclosure of patient safety work product to the extent required
to permit equitable relief under section 922(f)(4)(A) of the Public Health Service Act, provided the court or adminis-
trative tribunal has issued a protective order to protect the confidentiality of the patient safety work product in the
course of the proceeding.

42 C.F.R. § 3.206(b)(2).

The Patient Safety Act and its accompanying regulations provide for the collection, management and analysis of aggregated
patient safety work product data for reporting to or by a patient safety organization in an effort to improve overall patient safety.
In essence, the Act provides for medical peer review whereby healthcare providers may voluntarily report information to patient
safety organizations for aggregation and analysis. See Final Rule, Dep’t of Health & Human Servs., Patient Safety and Quality
Improvement, 73 Fed. Reg. 70,732 (Nov. 21, 2008) (effective Jan. 19, 2009). Recognizing that some of the data may contain individ-
ually identifiable medical information, Congress established certain protocols to protect patient confidentiality when private infor-
mation is reported to a patient safety organization. See 42 U.S.C. § 299b-22. The statute makes explicit, at 42 U.S.C. § 299b-22(g)(3),
“nothing in this section shall be construed ... to alter or affect the implementation of any provision of the HIPAA confidentiality
regulations ....”

The “whistleblower” regulation upon which plaintiff relies establishes a narrow exception to the general confidentiality restric-
tions placed on “patient safety work product” developed by or for a “patient safety organization.” Specifically, 42 C.F.R.
§3.206(b)(2) permits the disclosure of protected information to obtain relief under 42 U.S.C. § 299b-22(f)(4)(A), which in turn pro-
vides individuals who have been the subject of retaliation under § 299b-22(e) with a cause of action for, inter alia, reinstatement
and back pay. Thus, when an individual is the victim of a retaliatory termination premised on that individual’s good faith disclo-
sure of patient safety work product to a patient safety organization, § 3.206(b)(2) permits the disclosure of such information in
order to obtain equitable redress for the unlawful termination.

In this case, plaintiff has not reported information to any patient safety organization and does not claim retaliation based on
such a report. Indeed, no privilege would likely apply under the Patient Safety Act absent the actual reporting of work product to
a patient safety organization. See e.g., Charles M. Key, The Role of PSQIA Privilege in Medical Error Reduction, 21 HEALTH
LAWYER 24, 24 (Oct. 2008). Because the Patient Safety Act and its privacy regulations are limited to the reporting of patient
safety work product to patient safety organizations, neither of which is at issue in this case, it follows that any exception to the
blanket confidentiality of such information is likewise irrelevant.

III.
DISCLOSURES PERMITTED IN THE COURSE OF JUDICIAL PROCEEDINGS UNDER HIPAA REGULATION, 45 C.F.R.
§164.512(e)

Notwithstanding the foregoing, the privacy regulations promulgated under HIPAA at § 164.512(e), explicitly permit the
disclosure of protected, non-party, medical records without patient authorization pursuant to judicial proceedings. Indeed the
regulations prescribe a detailed procedure by which a covered entity will avoid liability for such disclosure as follows:

(1) Permitted disclosures. A covered entity may disclose protected health information in the course of any judicial or adminis-
trative proceeding:
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(i) In response to an order of a court or administrative tribunal, provided that the covered entity discloses only the
protected health information expressly authorized by such order; or

(ii) In response to a subpoena, discovery request, or other lawful process, that is not accompanied by an order of a court
or administrative tribunal, if:

(A) The covered entity receives satisfactory assurance, as described in paragraph (e)(1)(iii) of this section, from the
party seeking the information that reasonable efforts have been made by such party to ensure that the individual who
is the subject of the protected health information that has been requested has been given notice of the request; or

(B) The covered entity receives satisfactory assurance, as described in paragraph (e)(1)(iv) of this section, from the
party seeking the information that reasonable efforts have been made by such party to secure a qualified protective
order that meets the requirements of paragraph (e)(1)(v) of this section.

(iii) For the purposes of paragraph (e)(1)(ii)(A) of this section, a covered entity receives satisfactory assurances from a
party seeking protected health information if the covered entity receives from such party a written statement and accom-
panying documentation demonstrating that:

(A) The party requesting such information has made a good faith attempt to provide written notice to the individual
(or, if the individual’s location is unknown, to mail a notice to the individual’s last known address);

(B) The notice included sufficient information about the litigation or proceeding in which the protected health infor-
mation is requested to permit the individual to raise an objection to the court or administrative tribunal; and

(C) The time for the individual to raise objections to the court or administrative tribunal has elapsed, and:

(1) No objections were filed; or

(2) All objections filed by the individual have been resolved by the court or the administrative tribunal and 
the disclosures being sought are consistent with such resolution.

(iv) For the purposes of paragraph (e)(1)(ii)(B) of this section, a covered entity receives satisfactory assurances from a
party seeking protected health information, if the covered entity receives from such party a written statement and accom-
panying documentation demonstrating that:

(A) The parties to the dispute giving rise to the request for information have agreed to a qualified protective order and
have presented it to the court or administrative tribunal with jurisdiction over the dispute; or

(B) The party seeking the protected health information has requested a qualified protective order from such court or
administrative tribunal.

(v) For purposes of paragraph (e)(1) of this section, a qualified protective order means, with respect to protected health
information requested under paragraph (e)(1)(ii) of this section, an order of a court or of an administrative tribunal or a
stipulation by the parties to the litigation or administrative proceeding that:

(A) Prohibits the parties from using or disclosing the protected health information for any purpose other than the
litigation or proceeding for which such information was requested; and

(B) Requires the return to the covered entity or destruction of the protected health information (including all copies
made) at the end of the litigation or proceeding.

(vi) Notwithstanding paragraph (e)(1)(ii) of this section, a covered entity may disclose protected health information in
response to lawful process described in paragraph (e)(1)(ii) of this section without receiving satisfactory assurance under
paragraph (e)(1)(ii)(A) or (B) of this section, if the covered entity makes reasonable efforts to provide notice to the indi-
vidual sufficient to meet the requirements of paragraph (e)(1)(iii) of this section or to seek a qualified protective order
sufficient to meet the requirements of paragraph (e)(1)(iv) of this section.

45 C.F.R. § 164.512(e)(1).

Under this regulation, a covered entity may disclose patient records while avoiding liability under HIPAA in any of several
ways, including: (1) pursuant to an order of court; (2) pursuant to a subpoena whereby either the requester has unilaterally sought
or both parties have agreed to a qualified protective order from the court; (3) pursuant to a subpoena whereby the requestor has
made a good faith effort to provide sufficiently detailed notice to the non-party whose files are sought, and that party has either
not filed objections or objections which the party filed have been resolved by the court, or; (4) notwithstanding the actions of the
requestor, the covered entity has provided such notice to the non-party or sought its own qualified protective order. For purposes
of this discussion, a “qualified protective order,” is one which includes terms restricting the use of the information to the litigation
for which it was requested and requires that the information and all copies be returned to the covered entity or destroyed at the
conclusion of the litigation. 45 C.F.R. § 164.512(e)(1)(v).

While HIPAA protects patient privacy by imposing restrictions on a covered entity’s ability to disclose sensitive information,
HIPAA’s privacy rules are not the basis for a new evidentiary privilege. In T.M. v. Elwyn, Inc., 950 A.2d 1050, 1059-60 (Pa. Super.
2008), the Superior Court explicitly declined to recognize an evidentiary privilege based on HIPAA, noting that the release of
protected information is permitted without patient authorization in judicial proceedings as long as the trial court thoughtfully
considers the provisions of § 164.512(e), supra, in fashioning a discovery order to ensure the inclusion of “appropriate safe-
guards.” More recently the Court of Common Pleas of Philadelphia County, in an unpublished trial court order, determined that
such safeguards were met when accompanied by a “qualified protective order,” defined at 45 C.F.R. § 164.512(e)(1)(v). Heart v.
Virtua Health, Inc., 2011 WL 1689788, No. 0903 (C.P. Phila. Apr. 14, 2011) (unpublished trial court order). See also Howard v.
Rustin, 2007 WL 2811828, *2-*3, No. 06-cv-200 (W.D.Pa., Sep. 24, 2007) (unpublished memorandum order) (concluding the produc-
tion of protected information was not barred by the Privacy Rule, but, “in keeping with the spirit and purpose of HIPAA,” the
District Court sua sponte subjected the information to a qualified protective order, despite recognizing that the regulations impose
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no such mandatory requirement when disclosure is made pursuant to an order of court).
In summary, the relevant HIPAA regulation (45 C.F.R. § 164.512(e)(1)(i)) permits a covered entity to disclose health informa-

tion in response to a court order provided the covered entity discloses only information expressly authorized by the court order.
The remaining provisions of § 164.512(e), at pages 7-9 of this Opinion, cover disclosures that are not made pursuant to a court order.
Thus, LIFE Pittsburgh avoids any potential liability stemming from disclosure by providing protected health information in
compliance with any court order issued by this court.1

ORDER OF COURT
On this 13th day of December, 2011, upon consideration of plaintiff ’s motion to compel production of protected health informa-

tion, it is ORDERED that:

(1) within twenty (20) days, defendant shall make a good faith effort to provide written notice to each individual who is
the subject of the protected health information that has been requested;

(2) the notice shall include the information provided for in § 164.512(e)(1)(iii)(B);

(3) if no individual who is the subject of the protected health information has filed an objection within fifty (50) days of
this Order of Court, defendant shall provide the protected health information that is the subject of plaintiff ’s motion; and

(4) any party receiving protected health information shall not use or disclose this protected health information for any
purpose other than the instant litigation for which such information was requested and shall return the protected health
information (including copies) to the entity that provided the information at the end of the litigation.

BY THE COURT:
/s/Wettick, J.

1 The order should include appropriate safeguards. T.M. v. Elwyn, Inc., supra; Howard v. Rustin, supra. However, the covered
entity avoids any potential liability if it discloses information as provided for in any court order regardless of whether the order
includes appropriate safeguards.

Lisa Jo Malone, Personal Representative
of the Estate of Clyde G. Pinkerton Sr., Deceased v.

Koppers, Inc., et al.

Santiago Hinistroza and Mary Morales Hinistroza, his wife v.
Koppers, Inc., et al.

Product Liability—Conflicts of Law

No. GD-04-011291, GD-06-029366. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—December 15, 2011.

OPINION and ORDER OF COURT
Through strict liability and negligence claims, plaintiffs seek recovery from defendants based on allegations that they contracted

diseases (Santiago Hinistroza–bladder cancer and Clyde G. Pinkerton, Sr., deceased–leukemia) as a result of their exposure to coal
tar pitch volatiles within products which defendants manufactured and supplied to plaintiffs’ employer (Alcoa).1

I.
Under the case law of Pennsylvania, of Texas, and probably of every other jurisdiction, there can be no recovery against a party

that manufactured or supplied a product without a showing that a plaintiff ’s exposure to the product was a substantial factor in
causing his or her disease.

Plaintiffs and defendants appear to agree that (1) not all persons who are exposed to coal tar pitch contract bladder cancer/
leukemia; (2) sufficient exposure to coal tar pitch can cause bladder cancer/leukemia;2 and (3) persons who have never been
exposed to coal tar pitch will contract bladder cancer/leukemia. Consequently, in this case–and in almost all toxic tort cases in
which it is shown that exposure to a product that can cause the disease–no expert can say with absolute certainty either that the
exposure was the cause of the disease or that the exposure was not the cause of the disease.

Obviously, if exposure is not established, a plaintiff ’s case will be dismissed. But when exposure is established, the issue with
which the various jurisdictions grapple is whether the exposure that the plaintiff can show is sufficient to support a finding, based
on expert testimony, that this exposure was a substantial factor in causing the disease.

The different jurisdictions will not have difficulty deciding whether the evidence is sufficient to establish causation where (1)
the plaintiff was exposed to the defendant’s product each workday for twenty years and (2) the disease which the plaintiff contracted
is seldom seen (one in one hundred thousand) in the general population and is frequently seen (one in sixty) in persons working in
the vicinity of the defendant’s product: this will be seen as evidence that will support the requirement that the plaintiff establish that
the exposure was a substantial factor.

Nor will courts have difficulty where, for example, the plaintiff, a heavy smoker who has contracted a disease frequently found
in smokers, is seeking recovery based on his exposure to defendant’s product (present on the back of light switches) over a three-
year period from turning on and off the light switch in his office. Courts will rule that as a matter of law this evidence is insuffi-
cient for the plaintiff to meet his or her burden of establishing that the exposure was a substantial factor.

The harder cases involve levels of exposure between these two hypotheticals. For example, the plaintiff has sued D1, D2, and
D3, each of which supplied essentially the same product to the plaintiff ’s employer over a twelve-year period in which the plain-
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tiff worked with products of D1, D2, or D3 on a daily basis. (D1 from 1991-1994; D2 from 1995-1998; and D3 from 1999-2002).
Although these hypothetical defendants might not challenge the testimony that the total exposure between 1991 and 2002 was a
substantial factor in causing the plaintiff ’s disease, each defendant may contend that the plaintiff cannot show that the four-year
exposure to his product was a substantial factor in causing the disease.

Or, assume the plaintiff in the above hypothetical sued only D3 based on daily exposure between 1999-2002, and assume that
the study upon which the plaintiff ’s expert relies is based on persons who were exposed to the product for ten years.

In most cases in which exposure to a product can cause a disease, the most significant issue will be whether the evidence offered
by the plaintiff regarding exposure to the product is sufficient for the plaintiff to meet his or her burden of establishing that the
exposure was a substantial factor in causing the disease. This will be so for the coal tar pitch cases pending in this court.3

II.
I have previously ruled that Texas substantive law governs plaintiffs’ claims. January v. Koppers, Inc., No. GD-04-006970,

Memorandum and Order of Court, at 1 (Jul. 21, 2009). The issue which the parties have briefed and have asked me to decide
at this time is whether I should apply Pennsylvania case law or Texas case law in deciding in each individual case whether the
evidence the plaintiff will be offering, when construed most favorably to the plaintiff, is sufficient for the plaintiff to meet his or
her burden of proving a causal connection between exposure and the disease.

Under settled Pennsylvania case law, the forum will apply its own law for matters of procedure. Furthermore, the following
cases establish that questions as to the burden of proof and sufficiency of the evidence are procedural and governed by the law of
Pennsylvania:

In Foley v. Pittsburgh-Des Moines Co., 68 A.2d 517 (Pa. 1949), the accident occurred in Ohio. A verdict was entered in favor of
the executrix of the estate of the worker who died in the accident. The trial judge set aside the verdict and granted the defendant’s
motion for judgment n.o.v.

On appeal, the Pennsylvania Supreme Court said that the question of whether the defendants are legally liable to the plaintiffs
for the consequences of the accident involves the consideration of several subordinate questions, including by the law of which
state will it be determined (1) whether the evidence was sufficient to establish negligence on the part of the defendants, and
(2) whether the evidence was sufficient to warrant a conclusion that such negligence was a cause of the injury? Id. at 521.

The Pennsylvania Supreme Court applied Pennsylvania law to answer these questions relating to the sufficiency of the evidence.
It did so because it concluded that while Ohio law determines whether a right of action exists, the law of the forum governs ques-
tions as to the burden of proof and the sufficiency of the evidence to establish proximate causation. In its opinion, the Court stated:

1. By the law of what State is defendants’ liability to be determined?
[1][2] To this question there can be but one answer,-an answer as to which all parties are in accord. The law of the

place where the injury was sustained-the lex loci delicti-determines whether a right of action exists. Restatement,
Conflict of Laws, §§ 378, 383, 391; Rosenzweig, Administratrix v. Heller, 302 Pa. 279, 153 A. 346; Dickinson,
Administratrix v. Jones, 309 Pa. 256, 163 A. 516, 85 A.L.R. 1226; Mackey v. Robertson, 328 Pa. 504, 195 A. 870; Sudol
v. Gorga, 346 Pa. 463, 31 A.2d 119. It is that law which prescribes the standard of care that the person charged with
the commission of the tort must observe; on the other hand, the law of the forum-the lex fori-governs the application
of such standard to the facts in accordance with its own rules of evidence and the inferences to be drawn therefrom.
Restatement, Conflict of Laws, §§ 380(1); 383, comment b; 595 and *10 comment b; Tobin v. Pennsylvania R. Co., 69
App.D.C. 262, 100 F.2d 435, 436. The law of the forum also controls all questions as to burden of proof and whether
there is sufficient evidence of negligence and proximate causation to entitle the plaintiff to have the case submitted
to the jury. Restatement, Conflict of Laws, § 595, comments a and b; Singer, Administratrix v. Messina, 312 Pa. 129,
167 A. 583, 89 A.L.R. 1271; Sudol v. Gorga, 346 Pa. 463 465, 466, 31 A.2d 119, 120; O’Hagan v. Byron. 153 Pa.Super. 372,
33 A.2d 779; Carroll v. Godding, 155 Pa.Super. 490, 38 A.2d 720; **522Tobin v. Pennsylvania R. Co., 69 App.D.C. 262,
100 F.2d 435, 436.

68 A.2d at 521-22.

In Sudol v. Gorga, 31 A.2d 119 (Pa. 1943), the accident took place in Maryland. The issue before the Court was whether the trial
court erred in entering a nonsuit in a suit brought by the passenger (deceased) against the driver of the automobile which the
passenger occupied. The trial judge ruled that the testimony did not disclose any negligence on the part of the driver. The
Pennsylvania Supreme Court reversed. In its opinion, the Court stated:

The law of the forum determines whether there is sufficient evidence on an issue of fact to warrant its submission to
a jury.

Id. at 120 (citations omitted).

In Crawford v. The Manhattan Life Insurance Co. of New York, 221 A.2d 877 (Pa. Super. 1966), the beneficiary sued for the face
amount of the life insurance policy. The insurance company denied payment on the ground that the insured misrepresented his
medical conditions and medical treatment. The insured was a West Virginia resident. The policy was solicited in West Virginia and
delivered in West Virginia. The beneficiary was a resident of West Virginia. Consequently, the Court applied West Virginia substan-
tive law. Id. at 881-82.

In response to the defense that the insured made misrepresentations of material fact, the beneficiary sought to prove that the
insured attempted to answer the questions correctly, but his answers were improperly recorded by the agent, and the agent also
added answers after the insured signed the amendment. Id. at 883.

Under Pennsylvania law, it is the beneficiary’s burden to produce clear and satisfactory evidence that the insured’s answers
were improperly recorded by the agent. Under West Virginia law, the misrepresentations of material facts were sufficient in them-
selves to prevent recovery. In deciding what evidence was required to avoid the effect of the misstatements, the Court applied
Pennsylvania law, stating at footnote 2: “The questions of presumption and burden of proof in this regard are, of course, procedural
and to be determined by the law of the forum.” Id. at 884 n.2 (citations omitted).

The beneficiary also claimed that the insurance company should be estopped from claiming reliance on the misrepresentations
because of information already known to the insurance company or which could have been ascertained through a reasonable, inde-
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pendent inquiry. The Court applied Pennsylvania law stating at footnote 3: “The question of estoppel is governed by the law of the
forum.” Id. at 884 n.3 (citations omitted).

Federal Courts situated in Pennsylvania have reached the same conclusion. See Melville v. American Home Assurance Co., 584
F.2d 1306, 1310 (3d Cir. 1978) (“[U]nder Pennsylvania choice of law rules, matters of burden of proof, presumptions, and sufficiency
of evidence to submit the case to the jury are determined by the law of the forum . . . .”); Ryan v. Adam Scheidt Brewing Co., 197
F.2d 614, 615 (3d Cir. 1952) (“[T]he issue as to the quantum of proof necessary to take the case to the jury is procedural rather than
substantive, and therefore must be decided in accordance with the law of the forum.”); Frankel v. Johns-Manville Corp., 134
F.Supp. 108, 109 (E.D. Pa. 1955) (“The question of the quantum of proof necessary to take the case to the jury is procedural and is
to be determined by the law of the forum.”).

Pennsylvania courts are in line with other state courts which have consistently ruled that questions concerning the burden of
proof are decided in accordance with the law of the forum. See, e.g., Everett v. Bucky Warren, Inc., 380 N.E.2d 653, 656 n.2 (Mass.
1978) (“[T]he law of Rhode Island controls the substantive issues in this case. We look to the law of this Commonwealth, however,
for the standard to be used in judging the sufficiency of the evidence to support a verdict.”); Carroll v. MBNA America Bank, 220
P.3d 1080, 1087 (Idaho 2009) (“[F]orms of action, burdens of proof, and competency and sufficiency of evidence are matters that
are governed by the law of the forum.”); Taylor v. Abernethy, 620 S.E.2d 242, 249, 250 (N.C. App. 2005) (“The question of what is
procedure and what is substance is determined by the law of the forum state” and “the quantum of proofs necessary to make out
a prima facie case are matters of procedure governed by the law of the place of trial.”); Moore v. Bi-State Dev. Agency, 87 S.W.3d
279, 285 (Mo. Ct. App. 2002) (applying the law of the forum to determine whether sufficient evidence existed to overcome a motion
for summary judgment, despite that the action was governed by another state’s substantive tort law); Mohammad v. Toyota Motor
Sales, U.S.A., Inc., 947 A.2d 598, 602 (Md. App. 2008) (“[Forum] law . . . controls as to the inferences to be drawn from the
evidence, the sufficiency of the evidence, the inferences from it to go to the jury and other procedural matters.” (quoting Vernon
v. Aubinoe, 269 A.2d 620 (Md. 1970)); Hoeper v. Air Wis. Airlines Corp., 232 P.3d 230, 237 (Colo. App. 2009) (“[T]he allocation of
decision-making between judge and jury is a procedural question to be governed by [the forum state’s] law, not the substantive law
of [the other state]”); Boersma v. Amoco Oil Co., 658 N.E.2d 1173, 1180-81 (III. App. 1995) (the law of the forum applied to deter-
mine whether sufficient circumstantial evidence existed in order to invoke the res ipsa loquitur doctrine); and Hystro Prods. Inc.
v. MNP Corp., 18 F.3d 1384, 1388 (7th Cir. 1994) (applying the law of the state in which the district court sits to an appeal from a
judgment n.o.v., noting that the forum state court would apply its own standard to questions of sufficiency of evidence, despite that
the substantive laws of a different state controlled the merits of the action).

Under settled case law, the law of the forum governs the issue of whether a matter is substantive or procedural. In Penny v.
Powell, 347 S.W.2d 601, 602 (Tex. 1961) (citation omitted), the Texas Supreme Court would not enforce the Direct Action Statute
of Louisiana in litigation brought in Texas because this statute was procedural. The Court “recognize[d] ... the well-settled law that
matters of procedure are governed by the law of the forum, and further that the courts of each state may determine the matter of
a foreign enactment by application of its own rules of construction.” Also see Owens-Corning Fiberglass Corp, v. Martin, 942 S.W.2d
712, 721 (Tex. App. 1997), where the Court did not apply Alabama’s unanimous verdict rule because “matters of remedy and
procedure, however, are governed by the law of the forum where the suit is maintained” and that “to determine whether a statute
is procedural or substantive, we apply Texas rules of construction” (citations omitted).

Both parties cite Sections 135 and 133 of the Restatement (Second) of Conflicts which address sufficiency of evidence and
burden of proof. These Sections read as follows:

§ 135. Sufficiency of Evidence

The local law of the forum determines whether a party has introduced sufficient evidence to warrant a finding in his
favor on an issue of fact, except as stated in §§ 133-134.

§ 133. Burden of Proof

The forum will apply its own local law in determining which party has the burden of persuading the trier of fact on a
particular issue unless the primary purpose of the relevant rule of the state of the otherwise applicable law is to affect
decision of the issue rather than to regulate the conduct of the trial. In that event, the rule of the state of the other-
wise applicable law will be applied.

Any case law addressing burdens of proof and sufficiency of evidence is based on public policy. Thus, the provision that the
state will not apply its local law if “the primary purpose of the relevant rule of the [other state] . . . is to affect decision of the issue
rather than to regulate the conduct of the trial” must be read in the context of the entire Section. Otherwise, the exception will be
the rule. See Comment (b) which provides this exception applies only where “a rule . . . singles out a relatively narrow issue from
the general norm and gives it peculiar treatment .... A rule of this sort is usually set forth in a statute.”4

Also, as I will discuss in Section III of this Opinion, Texas does not have any rules regarding the burden of proof in toxic tort
litigation. It simply has case law that may in some situations support a ruling that the evidence upon which the plaintiff relies is
too speculative to permit a jury to find causation where this same evidence may be sufficient in the Pennsylvania state courts for
the plaintiff to meet his or her burden of proving causation.

Both Pennsylvania and Texas permit negligence and strict liability claims to be pursued against manufacturers and distribu-
tors of products. For recovery, both states require (1) a showing, through expert testimony, that exposure to the product can cause
the disease which the plaintiff contracted; (2) a showing that the plaintiff was exposed to the product; (3) a showing through expert
testimony that the exposure was a substantial cause of the disease; and (4) the use of epidemiological studies to establish substan-
tial cause. While there may be differences between Pennsylvania and Texas case law as to what evidence is sufficient to permit a
jury to consider causation, the issue is one of evidentiary sufficiency, and it is the settled law of Pennsylvania and of most other
states that the law of the forum is applied to determine the sufficiency of evidence. See pages 3-8 of this Opinion.

III.
Defendants appear to contend that the strict liability and negligence causes of action that may be pursued in toxic tort litigation

in Pennsylvania and those that may be pursued in Texas are so different from each other that more is involved than differences
between the evidence required for the plaintiff to meet his or her burden of proving causation.

At page 12 of the Memorandum in Support of Certain Defendants’ Joint Motion for Summary Judgment, defendants state that
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in Pennsylvania “the law simply requires regularity, frequency and proximity” and that in Texas, a plaintiff is also required “to
provide a quantitative evaluation of that exposure.”

As my discussion of Pennsylvania and Texas case law will show, defendants have not accurately described Pennsylvania or
Texas case law. Pennsylvania case law requires more than a showing of regularity, frequency, and proximity. Under Texas case law,
a plaintiff may rely on any evidence that supports a finding, based on recognized studies, that the extent and intensity of exposure
which the plaintiff has established is sufficient to establish causation.

Furthermore, even if the differences between Pennsylvania and Texas case law were as described by defendants, these differences
only involve the quantum of evidence required to establish causation, and issues as to sufficiency of the evidence are procedural
matters that are governed by the law of the forum. In other words, in both jurisdictions, the question is whether the evidence
offered by a plaintiff adequately demonstrates that the exposure to coal tar pitch caused the plaintiff ’s disease; under settled case
law, the adequacy of the plaintiff ’s evidence is governed by the law of the forum.

The 2007 Opinion of the Texas Supreme Court in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, is the controlling case in Texas.
Gregg v. V-J Auto Parts Co., 943 A.2d 216 (Pa. 2007) (construing Eckenrod v. GAF Corp., 544 A.2d 50 (Pa. Super. 1988)), is the
controlling case in Pennsylvania.

In Flores, an asbestosis case, the Texas Supreme Court considered claims of a retired brake mechanic who had worked in
the automotive department of a Sears store for more than thirty years. While there, he handled several brands of brake pads,
including those manufactured by defendant, Borg-Warner, from 1972-1975. 232 S.W.3d at 766.

The jury found that the negligence of Borg-Warner and three other settling defendants caused plaintiff ’s asbestos-related
disease and apportioned 37% of the causation to Borg-Warner and 21% to each of the three settling defendants. Id. at 768.

In its appeal to the Texas Supreme Court, Borg-Warner contended that the plaintiff ’s evidence failed to establish causation. It
sought reversal of the rulings of the trial court and the Court of Appeals both of which had concluded that the testimony of the
plaintiff ’s expert–that the plaintiff could have been exposed to some respirable fibers, and that every exposure contributes to
asbestosis–was sufficient to establish causation. The Texas Supreme Court reversed the rulings and entered judgment for the
defendant. Id. at 771.

The Flores opinion began by considering the frequency, regularity, proximity test established in Lohrmann v. Pittsburgh Corning
Corp., 782 F.2d 1156 (4th Cir. 1986), which it described as “[p]erhaps the most widely cited standard for proving causation in
asbestos cases.” Flores, 232 S.W.3d at 769.5 The Flores Court characterized the Lohrmann frequency, regularity, proximity test as
a de minimis rule which requires the plaintiff to prove more than a casual or minimum contact with the product. The Flores opinion
recognized that Lohrmann did not restrict its analysis to the frequency, regularity and proximity test because the Lohrmann Court
agreed that §431 of the Restatement (Second) of Torts requires that the exposure be a “substantial factor” in causing the disease.
While Flores concluded that a frequency, regularity and proximity test should be applied, it stated, prior to discussing Lohrmann’s
recognition of the “substantial factor” requirement, that the terms of the test “do not, in themselves, capture the emphasis our
jurisprudence has placed on causation as an essential predicate to liability.” Id. at 770.

In its discussion of the adequacy of the plaintiff ’s evidence, the Flores Court relied on accepted studies of the development of
asbestosis rather than the expert testimony offered by the plaintiff:

Dr. Castleman testified that, despite the heat generated by braking, “some asbestos,” in the form of respirable fibers,
remained in the brake pads, and that brake mechanics could be exposed to those fibers when grinding the pads or
blowing out the housings. Flores testified that grinding the pads generated dust, which he inhaled. Dr. Bukowski
testified that every asbestos exposure contributes to asbestosis. There is no question, on this record, that mechanics
in the braking industry could be exposed to respirable asbestos fibers. But without more, this testimony is insufficient
to establish that the Borg-Warner brake pads were a substantial factor in causing Flores’s disease. Asbestosis appears
to be dose-related, “so that the more one is exposed, the more likely the disease is to occur, and the higher the
exposure the more severe the disease is likely to be.” See 3 DAVID L. FAIGMAN ET AL., MODERN SCIENTIFIC
EVIDENCE: THE LAW AND SCIENCE OF EXPERT TESTIMONY § 28:22, at 447 (2007); cf. id. § 28:5, at 416 (noting
that “it is generally accepted that one may develop mesothelioma from low levels of asbestos exposure”). While
“[s]evere cases [of asbestosis] are usually the result of long-term, high-level exposure to asbestos, ... ‘[e]vidence of
asbestosis has been found many years after relatively brief but extremely heavy exposure.’” STEPHEN J. CARROLL
ET AL., RAND INSTITUTE FOR CIVIL JUSTICE, ASBESTOS LITIGATION 13 (2005) (citing American Thoracic
Society, The Diagnosis of Nonmalignant Diseases Related to Asbestos: 1996 Update: Official Statement of the
American Thoracic Society, 134 AM. REV. RESPIRATORY DISEASE 363, 363-68 (1996)). One text notes that:

There is general agreement from epidemiologic studies that the development of asbestosis requires heavy exposure
to asbestos ... in the range of 25 to 100 fibers per cubic centimeter-year. Accordingly, asbestosis is usually observed in
individuals who have had many years of high-level exposure, typically asbestos miners and millers, asbestos textile
workers, and asbestos insulators.

Andrew Churg, Nonneoplastic Disease Caused by Asbestos, in PATHOLOGY OF OCCUPATIONAL LUNG DISEASE
277, 313 (Andrew Churg & Francis H.Y. Green eds., Williams & Wilkins 1998) (1988).

Id. at 771.

The Court held the evidence offered by the plaintiff to be insufficient to support an asbestosis claim:

This record, however, reveals nothing about how much asbestos Flores might have inhaled. He performed about
fifteen to twenty brake jobs a week for over thirty years, and was therefore exposed to “some asbestos” on a fairly
regular basis for an extended period of time. Nevertheless, absent any evidence of dose, the jury could not evaluate
the quantity of respirable asbestos to which Flores might have been *772 exposed or whether those amounts were
sufficient to cause asbestosis. Nor did Flores introduce evidence regarding what percentage of that indeterminate
amount may have originated in Borg-Warner products. We do not know the asbestos content of other brands of brake
pads or how much of Flores’s exposure came from grinding new pads as opposed to blowing out old ones.FN 12

Id. at 771-72 (footnote omitted).
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The Court said that under Lohrmann, more evidence is required to support an asbestosis claim:

Thus, a literal application of Lohrmann leaves questions unanswered in cases like this. The evidence showed that
Flores worked in a small room, grinding brake pads composed partially of embedded asbestos fibers, five to seven
times per week over a four year period—seemingly satisfying Lohrmann’s frequency-regularity-proximity test.
Implicit in that test, however, must be a requirement that asbestos fibers were released in an amount sufficient to
cause Flores’s asbestosis, or the de minimis standard Lohrmann purported to establish would be eliminated, and the
Union Pump causation standard would not be met. In a case like this, proof of mere frequency, regularity, and
proximity is necessary but not sufficient, as it provides none of the quantitative information necessary to support
causation under Texas law.

. . .

In analyzing the legal sufficiency of Flores’s negligence claim, then, the court of appeals erred in holding that “[i]n
the context of asbestos-related claims, if there is sufficient evidence that the defendant supplied any of the asbestos
to which the plaintiff was exposed, then the plaintiff has met the burden of proof.” 153 S.W.3d at 213 (emphasis added).
This analysis is much like that rejected by the Lohrmann court as “contrary to the Maryland law of substantial
causation”: “that if the plaintiff can present any evidence that a company’s asbestos-containing product was at the
workplace while the plaintiff was at the workplace, a jury question has been established as to whether that product”
proximately caused the plaintiffs disease. Lohrmann, 782 F.2d at 1162. Instead, as outlined above, a plaintiff must
prove that the defendant’s product was a substantial factor in causing the alleged harm. Union Pump, 898 S.W.2d
at 775.

Id. at 772-73.

Finally, the Court recognized that disputes as to proof of causation cannot be resolved through a one-size-fits-all approach:

We note too, that proof of causation may differ depending on the product at issue; “[i]n some products, the asbestos
is embedded and fibers are not likely to become loose or airborne, [while] [i]n other products, the asbestos is friable.”
In re Ethyl Corp., 975 S.W.2d 606, 617 (Tex. 1998); see also Gideon v. Johns-Manville Sales Corp., 761 F.2d 1129, 1145
(5th Cir. 1985) (noting that “all asbestos products cannot be lumped together in determining their dangerousness”);
Hardy v. Johns-Manville Sales Corp., 681 F.2d 334, 347 (5th Cir. 1982) (distinguishing between “airborne asbestos dust
and fibers from thermal insulation” and other “products containing asbestos—in whatever quantity or however encap-
sulated”); In re R.O.C. Pretrial, 131 S.W.3d 129, 136-37 (Tex.App.-San Antonio 2004, no pet.) (noting that “the type of
asbestos that causes asbestosis is ‘friable’ asbestos,” and that the claimants “had the initial burden to show *774 that
they were exposed to asbestos ... in a form that is capable of causing injury from appellee’s products”). We have rec-
ognized that “[t]his, of course, bears on the extent and intensity of exposure to asbestos,” Ethyl Corp., 975 S.W.2d at
617, two factors central to causation. We have described situations in which workers were “so covered with asbestos
as to be dubbed ‘the snowmen of Grand Central.’” Temple-Inland, 993 S.W.2d at 95. That is not the situation here,
where the asbestos at issue was embedded in the brake pads. Dr. Castleman testified that brake mechanics could be
exposed to “some” respirable fibers when grinding pads or blowing out housings, and Flores testified that the grind-
ing generated dust.FN 14 Without more, we do not know the contents of that dust, including the approximate quantum of
fibers to which Flores was exposed, and in keeping with the de minimis rule espoused in Lohrmann and required by
our precedent, we conclude the evidence of causation in this case was legally insufficient. Lohrmann, 782 F.2d at 1162;
Union Pump, 898 S.W.2d at 775.

Id. at 773-74 (footnote omitted).

I now consider Pennsylvania case law. Gregg, like Flores, involved a claim of a plaintiff who had been exposed to a product
that can cause the disease which the plaintiff contracted. The issue that the Pennsylvania Supreme Court addressed was “the
appropriate application of the ‘frequency, regularity, proximity’ criteria in asbestos product liability litigation.” Gregg, supra, 943
A.2d at 217.

John I. Gregg, Jr. (“Mr. Gregg”) had been exposed to asbestos throughout a forty-year history of employment. Through this
exposure, he contracted mesothelioma. As a result of settlements and dismissals, V-J Auto Parts was the only remaining defendant.
The plaintiff ’s claims against this defendant arose out of Mr. Gregg’s personal automotive maintenance activities, namely his
installation and removal of brake linings and clutches. The ruling addressed in Gregg was the Pennsylvania Superior Court’s rever-
sal of the trial court’s dismissal of V-J Auto Parts pursuant to a motion for summary judgment on the ground that the plaintiff could
not prove exposure to products supplied by V-J Auto Parts with sufficient frequency and regularity to meet the test in Eckenrod,
supra, 544 A.2d at 50.

In Gregg, the Pennsylvania Supreme Court considered whether the use of the frequency, regularity, proximity criteria to prove
that the exposure to a product was a substantial factor in causing the plaintiff ’s disease bars recovery as a matter of law if the
plaintiff can show only a de minimis exposure to the product. Id. at 225. The Court looked to Tragarz v. Keene Corp., 980 F.2d 411
(7th Cir. 1992), a later case similar to Lohrmann, as providing helpful guidance concerning the application of the frequency, regu-
larity, proximity factors:

Tragarz explains that these criteria do not establish a rigid standard with an absolute threshold necessary to support
liability. See id. at 420. Rather, they are to be applied in an evaluative fashion as an aid in distinguishing cases in which
the plaintiff can adduce evidence that there is a sufficiently significant likelihood that the defendant’s product caused
his harm, from those in which such likelihood is absent on account of only casual or minimal exposure to the defen-
dant’s product. See id. Further, Tragarz suggests that the application of the test should be tailored to the facts and
circumstances of the case, such that, for example, its application should become “somewhat less critical” where the
plaintiff puts forth specific evidence of exposure to a defendant’s product. See Tragarz, 980 F.2d at 421. Similarly,
under Tragarz, the frequency and regularity prongs become “somewhat less cumbersome” in cases involving
diseases that the plaintiffs competent medical evidence indicates can develop after only minor exposures to asbestos
fibers. See id. at 420.
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We agree with the Tragarz court’s approach and adopt it here. Further, we find that the bright-line distinction that
Appellee seeks to draw between direct and circumstantial evidence cases is not warranted, because this distinction is
unrelated to the strength of the evidence and is too difficult to apply, since most cases involve some combination of
direct and circumstantial evidence.FN7

Gregg, supra, 943 A.2d at 225-26 (footnote omitted).

In Gregg, the Court also discussed the relationship between expert testimony and the de minimis requirement:

We recognize that it is common for plaintiffs to submit expert affidavits attesting that any exposure to asbestos,
no matter how minimal, is a substantial contributing factor in asbestos disease. However, we share Judge Klein’s
perspective, as expressed in the Summers decision, that such generalized opinions do not suffice to create a jury
question in a case where exposure to the defendant’s product is de minimus, particularly in the absence of evidence
excluding other possible sources of exposure (or in the face of evidence of substantial exposure from other
sources). See Summers, 886 A.2d at 244; accord Lindstrom, 424 F.3d at 493 (reasoning that, if such an opinion were
permitted to control, the substantial factor test would be rendered meaningless). As Judge Klein explained, one of
the difficulties courts face in the mass tort cases arises on account of a willingness on the part of some experts to
offer opinions that are not fairly grounded in a reasonable belief concerning the underlying facts and/or opinions
that are not couched within accepted scientific methodology.

. . .

We appreciate the difficulties facing plaintiffs in this and similar settings, where they have unquestionably suffered
harm on account of a disease having a long latency period and must bear a burden of proving specific causation under
prevailing *292 Pennsylvania law which may be insurmountable. Other jurisdictions have considered alternate theo-
ries of liability to alleviate the burden. See, e.g., Menne v. Celotez Corp., 861 F.2d 1453, 1464-70 (10th Cir. 1988). See
generally Comment, The Threshold Level of Proof of Asbestos Causation: The “Frequency, Regularity and Proximity
Test” and a Modified Summers v. Tice Theory of Burden-Shifting, 24 CAP. U.L.REV.. 735 (1995). FN8 Such theories are
not at issue in this case, however, and we do not believe that it is a viable solution to indulge in a fiction that each and
every exposure to asbestos, no **227 matter how minimal in relation to other exposures, implicates a fact issue con-
cerning substantial-factor causation in every “direct-evidence” case. The result, in our view, is to subject defendants
to full joint-and-several liability for injuries and fatalities in the absence of any reasonably developed scientific
reasoning that would support the conclusion that the product sold by the defendant was a substantial factor in
causing the harm.

Gregg, supra, 943 A.2d at 226-27 (footnote omitted.)

In summary, the case law of both Pennsylvania and Texas requires proof of specific causation. See Gregg, Id., where the Court
said that the burden of proving specific causation under prevailing Pennsylvania law may be insurmountable but the Court did not
believe it to be a viable solution to create alternative theories of liability to alleviate the burden.

The case law of both Pennsylvania and Texas also requires a court to “make a reasoned assessment concerning whether, in light
of the evidence concerning frequency, regularity, and proximity of a plaintiff ’s/decedent’s asserted exposure, a jury would be enti-
tled to make the necessary inference of a sufficient causal connection between the defendant’s product and the asserted injury.”
Id. at 227.

Defendants’ contention that there can be no recovery in Texas unless exposure has been quantified is an incorrect descrip-
tion of Texas case law. What Texas case law requires is evidence of exposure that would support the conclusions of an expert,
based on recognized studies, that the exposure which the plaintiff has established contributed to the disease. For example, the
courts of Texas would permit a verdict in favor of the plaintiff to be based on testimony that would support a finding that the
plaintiff worked next to a furnace within the steel mill of Sharon Steel almost daily for eleven years coupled with expert testi-
mony, based on a comprehensive study finding that persons working for more than five years in the vicinity of furnaces in steel
mills were ten times more likely than persons within the general population to contract the disease that is the subject of the
plaintiff ’s claim. In other words, what Texas requires is not quantification but, instead, sufficient evidence linking the exposure
to the disease.

It may be that a Texas state court, applying Texas case law, would in certain instances conclude as a matter of law that expert
testimony linking exposure to the defendant’s product was insufficient, although the same testimony might be considered suffi-
cient in the Pennsylvania state courts to allow the jury to make the necessary inference of a sufficient causal connection. But this
is simply a question concerning the sufficiency of the evidence–a matter to be decided under the law of the forum.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 15th day of December, 2011, it is hereby ORDERED that this Court will apply Pennsylvania law in deciding whether the

evidence offered by a plaintiff is sufficient for a jury to be entitled to make the necessary inference of a sufficient causal connec-
tion between a defendant’s product and the ascertained injury.

BY THE COURT:
/s/Wettick, J.

1 In this Opinion, I use the term plaintiffs to describe Santiago Hinistroza and Clyde G. Pinkerton, Sr., deceased.
2 I do not know whether this will be challenged by defendants in subsequent proceedings.
3 These lawsuits filed by the representative of the Estate of Clyde G. Pinkerton, Sr., Deceased, and by Santiago and Mary Hinistroza
are two of more than sixty coal tar pitch cases filed in this Court.
4 The parties have not cited, and I am not aware of any Pennsylvania appellate court case law that has recognized and applied the
exception to the general rule. Furthermore, defendants have not cited the case law of any other jurisdictions where a court applied
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the exception based on case law. Also, I am not aware of any case law where a court ruled that because of the exception, it would
not apply the law of the forum to questions concerning the sufficiency of the evidence.
5 In Gregg, the Pennsylvania Supreme Court also considered the Lohrmann opinion.

United States Steel Corporation v.
National Fire Insurance of Hartford, et al.

Insurance—Employee Liability Exclusion

No. GD-10-024732. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—December 28, 2011.

OPINION AND ORDER OF COURT
This is an insurance coverage dispute; in this Opinion, I consider the scope of an Employer Exclusion clause in an insurance

policy providing coverage to more than one named insured.
The motion of United States Steel Corporation (“U.S. Steel”) for judgment on the pleadings as to Count I of its complaint seek-

ing a declaration of coverage and the motion of National Fire Insurance Company of Hartford (“National Fire”) and Continental
Casualty Company (“Continental”) for judgment on the pleadings seeking dismissal of U.S. Steel’s complaint are the subjects of
this Opinion and Order of Court.1

This insurance coverage dispute arises out of two separate explosions that occurred on September 3, 2009 and July 14, 2010 at
the Clairton Works owned and operated by U.S. Steel.

Power Piping Company was an independent contractor performing repair and maintenance work at the Clairton Works when
both explosions occurred. One employee of Power Piping was killed as a result of the September 3, 2009 explosion, and his estate
commenced a lawsuit against U.S. Steel at GD-10-001445.

Five employees of Power Piping, who were injured as a result of the July 14, 2010 explosion, have filed separate lawsuits against
U.S. Steel.

For the first incident (September 3, 2009), the insurance coverage dispute concerns policies of liability insurance for the period
April 1, 2009 to April 1, 2010. The primary policy issued by National Fire provides $1 million per occurrence limited to $2 million
aggregate; the umbrella policy, an excess policy issued by Continental, provides $7 million per incident and in aggregate limits.

For the second incident (July 14, 2010), the dispute concerns a primary policy issued by National Fire which provides $1 million
per occurrence and $2 million in aggregate limits covering the period April 1, 2010 to April 1, 2011, and an excess policy issued
by Continental for the same period providing for $7 million per incident and in aggregate limits.

National Fire and Continental issued the policies to Power Piping. These policies, by endorsement, name U.S. Steel as an
additional insured.2

The motions for judgment on the pleadings raise the following issue: Does an Employers Liability exclusion exclude coverage
for bodily injury claims raised by employees of Power Piping against U.S. Steel?3

It is undisputed that the Employers Liability exclusion excludes coverage for any bodily injury claims raised by employees of
Power Piping against Power Piping. The dispute is over whether this coverage exclusion applies where employees of one insured
(Power Piping) sue the other insured (U.S. Steel).

The motion for judgment on the pleadings filed by National Fire and Continental seeking dismissal of plaintiff ’s coverage claim
is based on the following exclusion found within each of the four policies:

2. Exclusions

This insurance does not apply to:

***

e. Employers Liability

“Bodily Injury” to:

(1) An employee of the insured arising out of and in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct of the insured’s business; or

(2) The spouse, child, parent, brother or sister of that employee as a consequence of (1) above.

National Fire/Continental correctly state that the Employers Liability exclusion provides that the insurance does not cover
bodily injury to an “employee of the insured” arising out of “employment by the insured.” According to National Fire/Continental,
the clear language of this exclusion bars coverage for U.S. Steel because (1) Penn Piping is “the insured;” and (2) the persons who
suffered bodily injuries were employees of the insured whose injuries were incurred in the ordinary course of the employees’
employment by the insured. In other words, National Fire substitutes Penn Piping for the term “the insured” so the exclusion
provides that the insurance does not apply to bodily injury to an employee of Penn Piping arising out of or in the course of
employment by Penn Piping.4

It is U.S. Steel’s position that the Employers Liability exclusion applies only where an insured is sued by one of its own employ-
ees; the exclusion does not apply where, as in this case, U.S. Steel has been sued by employees of an independent contractor that
is also insured under the relevant policies. U.S. Steel contends that the plain language of the exclusion for bodily injury to an
“employee of the insured” refers only to those claims asserted against an insured by one of the insured’s own employees.

U.S. Steel also relies on Separation of Insureds and Severability of Interest provisions in their policies which read as follows:5
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Separation of Insureds

Except with respect to the Limits of Insurance, and any rights or duties specifically assigned in this Coverage Part to
the first Named Insured, this insurance applies:

a. As if each Named Insured were the only Named Insured; and

b. Separately to each insured against whom claim is made or “suit” is brought.

See, e.g., Complaint Ex. 1, Commercial General Liability Coverage Form, Section IV - Commercial General Liability Condition
No. 7, at 11 of 14 (emphasis added).

Severability of Interests

The insurance afforded applies separately to each insured against whom claim is made or “suit” is brought. However,
the inclusion of more than one insured shall not operate to increase the limits of insurance.

See, e.g., Complaint Ex. 2, Commercial Umbrella Plus Coverage Part, Section IV - Condition No. 7, at 9 of 17 (emphasis added).
According to U.S. Steel, these provisions make it clear that the Employers Liability exclusion covers only suits by employees

against their employer.
In the alternative, U.S. Steel contends that the Employers Liability exclusion, especially when read with the Separation of

Insureds/Severability of Interests provisions, is ambiguous because, when there is more than one insured, the policy does not
define the term “the insured.” Thus, it must be construed in U.S. Steel’s favor to refer only to the employer of the party who
suffered bodily injury.6

National Fire/Continental contends that the issue before me is governed by the 1967 opinion of the Pennsylvania Supreme Court
in Pennsylvania Manufacturers’ Ass’n Insurance Co. v. Aetna Casualty & Surety Insurance Co., 233 A.2d 548 (Pa. 1967). U.S. Steel
contends that the 1990 opinion of the Pennsylvania Superior Court in Luko v. Lloyd’s London, 573 A.2d 1139 (Pa. Super. 1990),
governs this litigation.

PMA addressed an insurance coverage dispute between two insurance companies. PMA had issued a standard automobile
bodily injury policy and a separate workers’ compensation policy to Harry B. Niehaus, Jr. who operated a business in which his
employees, in the ordinary course of his business, operated vehicles owned by Niehaus. 233 A.2d at 549.

Mr. Skinner, a Niehaus employee acting in the course of his employment, had driven a Niehaus truck to the premises of
Delaware Valley Wool Scouring Company (“Delaware”) where a Delaware employee, in the course of unloading the Niehaus truck,
negligently operated a forklift, thereby injuring Skinner. Skinner sued Delaware. The question the Court addressed was whether
Delaware was covered by Niehaus’ insurance or its own insurance. Id.

Aetna Casualty & Surety Company insured Delaware for comprehensive bodily injury liability. However, Aetna’s policy pro-
vided that if Delaware had other insurance against the loss covered by Aetna’s policy, the Aetna policy shall only provide
excess insurance coverage if the loss arises out of the use of any non-owned vehicle.7 Since the amount of coverage under the
PMA policy was sufficient to cover Skinner’s claim, the question the Court addressed was whether Delaware was insured
under the PMA policy. Id. at 549-50.

The parties agreed that the PMA policy would apply unless the Employers Liability exclusion in the PMA policy excluded
coverage for bodily injury to a Niehaus employee. Id. at 550.8

The PMA opinion described the exclusion clause as follows:

The question for this court is limited to whether the employee exclusion clause of the PMA policy excludes liability to an
employee of Niehaus, the named insured, in an action against Delaware, the omnibus-insured. Exclusion (d) provides that
the policy does not apply: “* * * to bodily injury * * * of any employee of the insured ***” (Emphasis added). The dispute
centers upon the meaning of ‘insured’. Appellee, PMA, contends that the exclusion applies, pointing to the definition of
Insured in the policy: “III. Definition of Insured (a): With respect to the insurance for bodily injury liability * * * the
unqualified word ‘insured’ includes the named insured.” Id. (emphasis added).

The policy also included a “Severability of Interests” clause stating that the term “the insured” is “used severally and not
collectively.” Id.

Aetna contended that the insured in the Employers Liability exclusion must be confined to mean the particular insured claim-
ing coverage (Delaware). Thus, since Skinner was not an employee of Delaware, the Employers Liability exclusion would not apply
so PMA would be liable under the policy. Id.

The Court rejected Aetna’s contention; it ruled that Aetna’s proposed construction was inconsistent with the unambiguous
language of the policy. The policy’s definition of “insured” stated that this term includes the named insured. Niehaus was the only
named insured in the PMA policy. Consequently, Skinner was an employee of the named insured, and the policy exclusion clearly
provided that it did not apply to bodily injury of any employee of the named insured. Id. at 551.

The PMA opinion rejected Aetna’s reliance on the Severability of Interests clause, saying the policy included clear and unam-
biguous language excluding employees of the named insured. The Court, however, did not discuss what the clause means and when
it may be applicable. Id. at 550-51.

Luko, supra, 573 A.2d 1139, was decided by the Pennsylvania Superior Court approximately twenty-three years after the PMA
opinion. In that case, Luko was employed by Independent Pier Company (“Pier”). He was injured when he fell through a defec-
tive dock on the premises of Independent Terminal Company (“Terminal”). He sued Terminal. Id. at 1140.

During the relevant period, Terminal and Pier were each named insureds under a Midland Insurance Company (“Midland”)
policy. They were also covered by an excess policy of a consortium composed of Lloyd’s London and additional members of the
Institute of London Underwriters. Id.

Midland was declared insolvent by order of the Supreme Court of New York. Under the Pennsylvania Insurance Guaranty
Association Act, 40 P.S. §1701.101 et seq., the Pennsylvania Insurance Guaranty Association (“PIGA”) was required to stand in the
shoes of an insolvent insurance carrier. However, PIGA would become liable and would assume certain of Midland’s obligations
only if Luko’s lawsuit against Terminal would have been covered by the Midland policy. The Midland policy had the following
exclusion:
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EXCLUSIONS

This insurance does not apply:

. . .

(j) to bodily injury to any employee of the insured arising out of and in the course of his employment by the insured or to
any obligation of the insured to indemnify another because of damages arising out of such injury.

Id. at 1144.

The definition section of the policy defined an “insured” as:

any person or organization qualifying as an insured in the “Persons insured” provision of the applicable insurance
coverage. The insurance afforded applies separately to each insured against whom claim is made or suit is brought,
except with respect to the limits of the company’s liability.

Id. (emphasis in original).

It was PIGA’s position that Luko was an employee of a named insured and that the policy excludes bodily injury to any employee
of any entity described as a named insured in the policy. It was Terminal’s position that Luko was not employed by Terminal and,
thus, his claim against Terminal shall be deemed the claim of a third person. Id. at 1143.

The Superior Court agreed with Terminal:

Even if the above-quoted contract modification did not exist, a severability clause in the contract would act to
provide coverage for damages arising out of Luko’s injury. The definition section of the policy defines an insured as:

Any person or organization qualifying as an insured in the “persons insured” provision of the applicable insurance
coverage. The insurance afforded applies separately to each insured against whom claim is made or suit is brought,
except with respect to the limits of the company’s liability.

(Emphasis supplied.) Luko is an employee of Independent Pier Company, and under the standard (unmodified) contract,
Independent Pier Company would not be insured for its employee Luko’s injury. However, Independent Terminal
Company is another named insured, in addition to several other named entities. Luko is not an employee of Independent
Terminal Company. Therefore, the above “severability” clause provides for coverage of Luko’s injury with respect to
Independent Terminal Company, the entity against whom Luko seeks to collect damages.

Id. at 1144.9

The Court rejected PIGA’s reliance on PMA:

PIGA’s reliance upon Pennsylvania Manufacturers’ Association Insurance Co. v. Aetna Casualty & Surety Insurance
Co., 426 Pa. 453, 233 A.2d 548 (1967) is misplaced. In that case, the court interpreted a standard automobile liability
policy and concluded that the clear and unambiguous policy language excluded employees of the insured. This holding
has no application to a case where, as here, the clear language of the policy does provide coverage for employees.

Id.

The Luko Court also supported its ruling on a second ground: The inclusion of a bargained-for contract provision that modified
the standard employee exclusion.

National Fire/Continental contend that I should give no weight to Luko because the reasons offered by the Court’s opinion for
not applying PMA are without substance. In support of their position, National Fire/Continental cite several Federal Court opin-
ions applying Pennsylvania law in which the Court based its opinion on PMA rather than Luko. See Scottsdale Ins. Co. v. City of
Easton, 379 F. App’x 139, 2010 WL 1857358 (3d Cir. 2010); Brown & Root Braun, Inc. v. Bogan Inc., 54 F. App’x 542, 2002 WL
31746554 (3d Cir. 2002); and North Wales Water Auth. v. Aetna Life & Casualty, 1996 WL 627587 (E.D.Pa. 1996) (Mem.).

These opinions do not provide guidance to a Pennsylvania state court judge because federal courts, in applying Pennsylvania
law, look only to the opinions of the Pennsylvania Supreme Court. See Brown & Root Braun, Inc., supra, where the Court said:

To the extent that lower Pennsylvania courts have taken a different view on the proper interpretation of “insured”
in an employee injury exclusion provision from that espoused by the state supreme court in PMA, those more recent deci-
sions are irrelevant to our analysis, for when sitting in diversity “we are to apply state law as interpreted by the state’s
highest court.” McKenna v. Pacific Rail Serv., 32 F.3d 820, 825 (3d Cir.1994). As Judge Bartle noted in Microvote Corp. v.
Montgomery County, 942 F.Supp. 1046 (E.D.Pa. 1996):

When ... there is a decision of the Supreme Court of the Commonwealth which is directly on point, we are bound by
that decision. We must follow the ruling of the highest court of Pennsylvania even if the precedent is old. We must do
so even if we think that the state Supreme Court would change its mind were it ever to revisit the subject.

Id. at 1049 (citing Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78, 58 S.Ct. 817, 82 L.Ed. 1188 (1938)); see also Quint v. A.E.
Staley Mfg. Co., 172 F.3d 1, 17 (1st Cir.1999) (“Absent conspicuous evidence that a state’s highest court has abandoned a
previously-announced rule, it is not for the federal courts to presume as much.”).

54 F. App’x at 547.

Also see Scottsdale Ins. Co., supra, 379 F. App’x at 150 (To the extent that Luko takes a different view, we are bound to follow
the Pennsylvania Supreme Court precedent in PMA because federal courts apply state law as interpreted by the state’s highest
court).

While it is the task of a federal court, in applying Pennsylvania law, to give little or no weight to lower Pennsylvania courts
discussing the scope and applicability of an opinion of the Pennsylvania Supreme Court, the role of a Pennsylvania state trial court
is completely different. Once an opinion of the Pennsylvania Superior Court has limited the scope and applicability of a
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Pennsylvania Supreme Court opinion, the Superior Court’s interpretation of the Supreme Court opinion is binding on trial court
judges. It does not matter whether a trial court judge agrees or disagrees with a Superior Court’s reading of a Supreme Court opin-
ion. A trial court cannot overrule the opinion of the Superior Court. Thus, it is my task to apply Luko when I am confronted with
the same factual situation that the Luko Court addressed.

Furthermore, I believe that the rulings in PMA and Luko can be reconciled because both achieve a result that reflects the
reasonable expectations of the insureds.

In PMA, there was one named insured–the employer of the injured party. The issue was whether the insurance policy issued to
the named insured should be construed to provide insurance to an entity (1) that was not a named insured in a suit by the injured
employee against this entity and (2) was a stranger to the named insured. Since the named insured was already protected through
workers’ compensation coverage, including its immunity defenses, there would be no reason why the insured would have
purchased liability insurance for injuries its employees sustained at the hands of a third person. This appears to be the reason for
the Pennsylvania Supreme Court’s ruling that the exclusion applies to PMA:

Furthermore, were we to go outside the four corners of the instrument, just as reasonable a place to look would be
the intention of the parties to the contract. Appellee makes the compelling argument that Niehaus, the named-insured,
would not intend coverage for his employee in these circumstances. Niehaus had already covered his employees with a
workmen’s compensation policy. It would be unreasonable for Niehaus to pay for duplicating coverage benefiting an
unknown third person (Delaware).

233 A.2d at 551.

The fact situation in Luko and the present case is different from the fact situation in PMA where there was a single insured. In
Luko and the present case there are two named insureds and it would have been the expectation of each insured that it would be
covered if sued for injuries to an employee of the other named insured.

Using the present case as an example, U.S. Steel would have sought coverage as an additional insured because of its con-
cerns that persons at the jobsite, who were not its employees, would be injured and bring suit against U.S. Steel. In many
instances, the largest number of these non-employee persons on the jobsite would be employees of the general contractor. For
these employees, U.S. Steel would be the most likely target because of workers’ compensation immunity barring suits against
their employer.

The reason that U.S. Steel required that it be named as an additional insured was to place the responsibility for obtaining, and
paying for, insurance on the general contractor. However, it would be of little benefit to U.S. Steel to be a named insured if it was
also required to obtain its own insurance for suits by employees of any other named insured asserted against U.S. Steel.

As to Power Piping, the interpretation sought by National Fire/Continental produces the following result: Assume Power Piping
is covered through general liability insurance. Power Piping would be on U.S. Steel’s premises, so one of the risks for which insur-
ance was required was a suit by a U.S. Steel employee claiming that his or her injuries were sustained as a result of the negligence
of Power Piping. The general liability policy would require the insurer to provide a defense and indemnification.

Assume that after obtaining this coverage, Power Piping was required by U.S. Steel to pay an additional premium for U.S. Steel
to be named as an additional insured. Under National Fire/Continental’s construction of the policy, by paying the extra money to
have U.S. Steel included as an additional insured, Power Piping has now lost coverage for claims brought by injured U.S. Steel
employees against Power Piping. However, under the Luko Court’s reading of the exclusion, U.S. Steel and Power Piping would be
protected.

Thus, in both PMA and Luko, the Courts interpreted the policies to achieve what would have been the expectation of the
insureds.

In Costco Wholesale Corp. v. Liberty Mutual Insurance Co., 472 F.Supp.2d 1183 (S.D.Cal. 2007), the Federal District Court was
choosing whether to apply Pennsylvania law or Connecticut law with respect to the scope of an Employers Liability exclusion in
a fact situation where there was more than one named insured. The Court concluded that under settled Connecticut law, the
exclusion covers only suits by employees of the named insured seeking coverage. The Court also concluded consistent with the
foregoing discussion that for Federal Court purposes, PMA is still the law in Pennsylvania and applies to a fact situation where
the policy names more than one insured. Id. at 1200.

In determining what law to apply, the Court considered the following factors: relevant commitment, history and current status,
and function and purpose.

As to the relevant commitment factor, the Court found that Connecticut first announced its rule in 1984 and that no lower court
has since criticized the decision or undercut the rule. In Pennsylvania, by contrast, the Court found the Luko Court had disregarded
PMA, and more than fifteen years after Luko, the Supreme Court has not responded to criticisms leveled by its own Superior Court
against the PMA rule. “In particular, the Pennsylvania Supreme Court has not addressed the viability of its rule in light of the clearer,
more specific severability clauses appearing in insurance contracts post-PMA.” Id. at 1202.

With respect to the history and current status factor, the Court stated that Pennsylvania belongs to a small minority of states
that interpret employers’ liability exclusions broadly to bar coverage for suits brought by employees of any named insured.
The Court stated that it was aware of the laws of fourteen states and Pennsylvania is the only state with a rule that would deny
the plaintiff coverage in a case in which the injured party is not an employee of the named insured seeking coverage. Id. at
1202-03.

With respect to the function and purpose factor, the Court said that under Connecticut law, the primary objective of an
Employers Liability exclusion is to avoid duplication of coverage with an employer’s workers’ compensation coverage. The pur-
pose of the severability clause is to confine the scope of an Employers Liability exclusion to the employer of the insured who seeks
policy coverage. Id. at 1203.

The Court also found that PMA’s concern about overburdening the workers’ compensation program has no applicability to this
case where the plaintiff seeking coverage was an additional insured explicitly mentioned in the policy endorsement.

For these reasons, the Court applied Connecticut substantive law. Id. at 1204.

In summary, case law evolves through opinions of intermediate appellate courts that lessen the impact of prior appellate court
opinions. I have no reason to apply the Luko opinion in a narrow fashion because I believe that the Luko opinion moved the case
law in a direction that provides protections to insureds consistent with the insureds’ reasonable expectations. This is consistent
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with the Pennsylvania Supreme Court case law that has after 1967 resolved insurance coverage issues by giving more weight to
the reasonable expectations of the insureds.

ORDER OF COURT
On this 28th day of December, 2011, it is ORDERED that a status conference will be held on January 9, 2012 at 11a.m. o’clock;

and at this status conference, the parties shall present to me an agreed upon court order based on the rulings made in the Opinion
attached to this Order of Court.

BY THE COURT:
/s/Wettick, J.

1 Power Piping has joined in U.S. Steel’s motion for judgment on the pleadings.
2 In its agreement with U.S. Steel, Power Piping was required, at its own expense, to have U.S. Steel added to the National Fire and
Continental policies as a named insured.
3 An Employers Liability exclusion is sometimes referred to as “an Employees Liability exclusion.” It is a provision in an insur-
ance policy that excludes coverage where the insured is sued by an employee.
4 The umbrella policies contain the identical exclusions upon which National Fire relies. Thus, any rulings as to the meaning of the
exclusion for employer’s liability made with respect to National Fire policies also apply to the Continental policies.
5 The Separation of Insureds provision is in both National Fire policies and the Severability of Interest provision is in both
Continental policies.
6 When a provision of a policy is ambiguous, it shall be construed in favor of the insured. Mistock v Erie Insurance Exchange, 909
A.2d 828, 831 (Pa. Super. 2006).
7 The loss arose out of the use of a non-owned vehicle because Skinner was injured while using a vehicle that Delaware did not
own.
8 The PMA policy included an omnibus clause that provided insurance for bodily injury arising out of the use of the vehicle. The
unloading of the Niehaus truck was an insured use of the truck.
9 The opinion never explains why the severability clause applies.

Lawrenceville Stakeholders, Inc., and Carol Peterson v.
Zoning Board of Adjustment of the City of Pittsburgh v.

City of Pittsburgh v. Natan David Regev
Variance—Non-conforming Use—Burden of Proof for Variance

No. S.A. 11-000575. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—February 14, 2012.

OPINION
This appeal arises from the decision of the Zoning Board of the City of Pittsburgh (“Board”) granting a variance for the prop-

erty located at 129 44th St., in the 9th Ward of the City of Pittsburgh (“Subject Property”). The property is owned by Natan David
Regev (“Property Owner”), and is located in a R1-A-VH District.

The subject property was used as a single family dwelling for ten years beginning in 1958 or 1959. It was subsequently used as
a non-conforming two-family dwelling. In March of 2009, a Certificate of Occupancy was obtained by the previous owner which
designated it as a single family dwelling. Property owner purchased the property in 2011 and, intending to use it as a two family
dwelling, filed a request for a variance pursuant to 911.02.B. This ordinance prohibits the use of a zoning lot for two dwelling units
that are contained within a single building in an R1A zoning district, and 914.02.A, which requires a minimum of one off street
parking space per unit in a multiple family dwelling.

When a trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial Evidence is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640
(Pa. 1983).

Appellants contend that the Zoning Board of Adjustment of the City of Pittsburgh erred in granting the Appellee’s application
for a variance. The Appellants cite section 922.09.E of the Code which states that:

No variance in the strict application of any provisions of this Zoning Code shall be granted by the Zoning Board of
Adjustment unless it finds that all of the following conditions exist:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot, size or shape, or exceptional topographical or other physical conditions peculiar to the particular property, and
that the unnecessary hardship is due to the conditions, and not the circumstances or conditions generally created by
the provisions of the zoning ordinance in the neighborhood or district in which the property is located

2. That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is
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therefore necessary to enable the reasonable use of the property.

3. That such unnecessary hardship has not been created by the Appellant.

4. That the variance, if authorized, will not alter the essential character of the neighborhood or district in which
the property is located, nor substantially or permanently impair the appropriate use or development of adjacent
property, nor e detrimental to the public welfare; and

5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

Appellants argue that the property owner failed to prove that all five requirements exist, and therefore there was no justifica-
tion for the variance being granted.

Property owner purchased the property as a single family dwelling in 2011. Section 922.09.E(2) of the Code prohibits the
issuance of a variance unless the applicant can show there is no possibility that the property can be developed in strict conformity
with the provisions of the zoning ordinance. Pennsylvania courts have consistently held that absent a showing that the property is
rendered practically valueless, a variance should not be granted. Hipwell Manufacturing Company v. Zoning Board of Adjustments,
452 A.2d 605, 607 (Pa. Cmwlth. 1982), Board of Commissioners of Upper Moreland Township v. Decision and Action of Zoning
Hearing Board of Upper Moreland Township, 361 A.2d 455, 458 (Pa. Cmwlth. 1976).

Property owner argues that because the property has two kitchens and two separate bathrooms, denial of the variance would
create an unnecessary hardship, citing Logan Square Neighborhood Association v. Zoning Board of Adjustment, 379 A.2d 632, 634
(Pa. Cmwlth. 1997). In that case the court stated that “Where the use of property for any purpose is possible only through exten-
sive reconstruction or demolition of the building, it has been held sufficient to establish an unnecessary hardship.” Id. The facts
indicate, however, that prior to the property owner acquiring the property, it had been converted to a single family dwelling, and
the entire property was being used by one occupant. Interior modifications had been made to facilitate the property’s use in con-
formity with the present zoning ordinances. When the property owner purchased the property, the advertisement indicated that
the property was currently being used as a single family dwelling, and that repairs would be needed to convert the property back
to a two family dwelling. Because the property was being used in this manner, a continuation of this use will not be an unneces-
sary hardship as required by 922.09.E. Use of the subject property as a two family dwelling would be more profitable but this does
not satisfy the requirements for granting a variance. “A variance should not be granted simply because such a grant would permit
the owner to obtain a greater profit for the use of the property. A.R.E. Lehigh Valley Partners v. Zoning Hearing Board of Upper
Macungie Township, 590 A. 2d 842, 844 (Pa. Cmwlth. 1991).

Property owner also argues that because there are several other buildings in the neighborhood which are two family
dwellings, the subject property’s lack of off street parking will have little effect on the character of the area and will not con-
tribute to the neighborhood’s traffic congestion. This argument satisfies only the fourth requirement cited in 922.09.E, for a
granting of the variance. Valley View Civic Association v. Zoning Board of Adjustment, at 639, holds that the party seeking the
variance has the burden of proving an 1) unnecessary hardship will result if denied, and 2) the proposed use will not be con-
trary to public interest.  Property owner fails his burden in regard to the first requirement, that the property will suffer undue
hardship. “While the use of adjacent and surrounding land may be considered in determining a question of hardship, it is not
conclusive absent a showing that the land is practically valueless as zoned.” Appeal of Avanzato, 403 A.2d 198, 200 (Pa.
Cmwlth. 1979). Property owner has failed to show that the subject property will be rendered practically valueless, absent a
variance. Therefore, the first of the five requirements of section 922.09.E was not met and the board should not have granted
the variance.

Based upon the foregoing, the decision of the Zoning Board of Adjustment is reversed, and the variance is denied.

ORDER OF COURT
AND NOW, this 14th day of February, 2012, based upon the foregoing Opinion, the decision of the Zoning Board of Adjustment’s

decision is reversed, and the variance is denied.
BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Dwight Morris Washington

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)

No. CC 200916387. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 5, 2012.

OPINION
This is a timely appeal from this Court’s sentence of imprisonment of not less than 18 months nor more than 48 months as a

result of defendant’s violation of probation. Defendant alleges that the sentence imposed is manifestly excessive, unreasonable and
an abuse of discretion. For the following reasons, the judgment of this Court should be affirmed.

This case involves the defendant’s violations of probation at four separate cases. At CC No. 200901327, the defendant pled guilty
to misdemeanor retail theft on June 30, 2009 and was sentenced to a term of two years probation. That probation was revoked on
May 10, 2010 and the defendant was sentenced to serve a term of imprisonment of not less than 11½ months nor more than 23
months. The defendant was paroled on December 24, 2010. At CC Nos. 200907260, 200914833 and 200916387, the defendant pled
guilty to three separate counts of misdemeanor retail theft on January 19, 2010 At CC No. 200916387, the defendant was sentenced
to a term of imprisonment of not less than one month nor more than two months followed by a term of probation of four years. At
the remaining counts, he was sentenced to consecutive terms of three years probation.
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Due to the fact that the defendant was again convicted of misdemeanor retail theft on June 6, 2011, this Court conducted a pro-
bation violation hearing on September 22, 2011. The defendant did not contest the violations alleged by the probation office. As set
forth above, at the conclusion of the violation hearing, this Court imposed a sentence of imprisonment of not less than 18 months
nor more than 48 months at CC No. 200916387. No additional sentence was imposed at the remaining counts.

The defendant claims that his sentence was manifestly excessive, unreasonable and an abuse of discretion. A sentencing judge
is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed on appeal unless the
sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A.2d 149, 153 (Pa. Super. 2004), citing
Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. §9721.
An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unreasonableness.
See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076 (Pa. 2002).

In the particular context of a sentence imposed for a probation violation, a term of total confinement is available if any of the
following conditions exist: (1) the defendant is convicted of another crime; or (2) his conduct indicates that it is likely that he will
commit another offense; or (3) such a sentence is essential to vindicate the court’s authority. Commonwealth v. McAfee, 849 A.2d
at 275; 42 Pa.C.S.A. § 9771(c).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sen-
tence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the
general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . ” Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover, “the
sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).

The record in this case supports the sentence imposed by this Court. Prior to issuing defendant’s sentence on September
22, 2011, the Court ordered that a Presentence Report be prepared. The report was prepared and made available to the
Commonwealth, the defendant and the Court. The Court read all of the contents of the Presentence Report. The Presentence
Report indicated that at the time of sentencing the defendant was 38 years old, that he had used eight different aliases and
six different social security numbers. The Presentence Report indicated that defendant had an extensive criminal history,
with convictions in Pennsylvania, Minnesota and Georgia. From October of 1996 through February 2011, defendant accumu-
lated 27 separate convictions, the majority of which involved some form of theft. During that same 14-plus-year span, defen-
dant was given at least 20 different probationary sentences, at least 15 of which he violated, most by committing new criminal
offenses. During that same 14-plus-year span, the defendant was given at least six different periods of incarceration at the
county level.

The defendant was supplied with multiple opportunities to conform his conduct to the law but he chose not to pursue that path.
This Court believes the record demonstrated the defendant’s failures to respond to county sentences and/or supervision and his
continued pattern of criminal activity. A period of total confinement was, therefore, appropriate because the record established
that the defendant was convicted of another crime, his conduct clearly indicated that it was likely that he would commit another
retail theft and this Court believes the imposed sentence was essential to vindicate the court’s authority. McAfee, 849 A.2d at 275;
42 Pa.C.S.A. § 9771(c).

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 5, 2012

Commonwealth of Pennsylvania v.
Harvey Duncan

Criminal Appeal—Probation Violation—Sufficiency—Sentencing (Discretionary Aspects)—Violation of Speedy Trial Rule

No. CC 200813113. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 17, 2012.

OPINION
This is a timely appeal from this Court’s sentence of imprisonment of not less than 11 months and 29 days nor more than 23

months and 28 days as a result of defendant’s violation of probation. For the following reasons, the judgment of this Court should
be affirmed.

This case involves the defendant’s violations of probation at case CC No. 200813113. In that case, the defendant pled guilty to
one count of retail theft on June 1, 2009 and was sentenced to a term of two years of probation.1 The defendant was later arrested
on February 23, 2010 for another retail theft occurring on February 23, 2010. He was incarcerated on the date of his arrest and did
not post bail in this case. After being advised of the new arrest, this Court issued a probation detainer on February 25, 2010. The
new case, docketed at CC No. 201003907, proceeded to a jury trial before the Honorable Edward Borkowski and, on June 24, 2010,



april 20 ,  2012 page 187

the defendant was convicted of felony retail theft and providing false identification to law enforcement officers. A hung jury resulted
in a mistrial as to one count of simple assault. On October 4, 2010, Judge Borkowski sentenced the defendant to a term of impris-
onment of not less than 11½ months nor more than 23 months. The defendant was credited for the time he served in jail from
February 23, 2010 (a period of 224 days) and he was paroled forthwith.

This Court convened a probation violation hearing on May 19, 2011. During that hearing, defense counsel raised issues
concerning the mental status of the defendant. This Court had some concern as to the defendant’s mental status as well.
Defense counsel requested, and this Court granted, a continuance to permit the defendant to be evaluated by the Behavior
Assessment Unit of the Allegheny County Pretrial Services Department as well as to permit the preparation of a Presentence
Report.

The Presentence Report was received by this court on August 1, 2011. The violation hearing reconvened on August 10, 2011. At
the conclusion of that hearing, this Court sentenced the defendant as set forth above. This Court considered the defendant’s con-
viction before Judge Borkowski as a violation of the defendant’s probation and this Court imposed the sentence at issue in this case
after considering the arguments of defense counsel, the Presentence Report prepared relative to the defendant’s new case and the
Presentence Report prepared relative to the violation hearing.

Defendant first claims that the delay in holding his violation hearing violated his right to have a speedy hearing. Rule 708 of the
Rules of Criminal Procedure provides:

(B) Whenever a defendant has been sentenced to probation or intermediate punishment, or placed on parole, the judge
shall not revoke such probation, intermediate punishment, or parole as allowed by law unless there has been:

(1) a hearing held as speedily as possible at which the defendant is present and represented by counsel; and

(2) a finding of record that the defendant violated a condition of probation, intermediate punishment, or parole.

As quoted in Commonwealth vs. Christmas, 995 A.2d 1259, 1263(Pa.Super. 2010):

The language “speedily as possible” has been interpreted to require a hearing within a reasonable time. Rule 708 does
not establish a presumptive period in which the Commonwealth must revoke probation; but instead, the question is
whether the delay was reasonable under the circumstances of the specific case and whether the appellant was prejudiced
by the delay.

In evaluating the reasonableness of a delay, the court examines three factors: the length of the delay; the reasons for the
delay; and the prejudice resulting to the defendant from the delay.

See also Commonwealth v. Woods, 2009 PA Super 19, 965 A.2d 1225, 1227 (Pa.Super. 2009) (quoting Commonwealth v. Clark, 2004
PA Super 97, 847 A.2d 122, 123-24 (Pa.Super. 2004). Prejudice exists where the delay resulted in “the loss of essential witnesses or
evidence, the absence of which would obfuscate the determination of whether probation was violated, or unnecessary restraint of
personal liberty.” Woods, 965 at 1227-1228. The measure of delay extends from the defendant’s date of conviction or entry of a
guilty plea on the new charges to the date the court holds the revocation hearing. Commonwealth v. Bischof, 420 Pa. Super. 115,
616 A.2d 6, 8 (Pa.Super. 1992). As set forth in Christmas,

If a defendant is already incarcerated on the charges that triggered the probation revocation, he cannot claim the
delay in holding his revocation hearing caused him any loss of personal liberty. Clark, supra; Bischof, supra at 9.
Likewise, where a conviction on new charges conclusively establishes the defendant’s probation violation, the defen-
dant cannot claim a delay in his VOP hearing prejudiced him because he lost favorable witnesses and evidence.
Bischof, supra.

995 A.2d at 1264.

Defendant’s complaint does not warrant relief. The defendant claims that there was a delay of 14 months between the detainer
lodged by this Court and the date sentence was imposed on the probation violation. However, the defendant was not prejudiced by
the delay. The defendant never posted bail from the time of his arrest on the new case until disposition of that case. Accordingly,
the jail time spent by the defendant in the Allegheny County Jail between January 23, 2010 and October 4, 2010 was specifically
credited by Judge Borkowski to that case. Additionally, this Court imposed a sentence of imprisonment of not less than 11 months
and 29 days nor more than 23 months and 28 days and granted credit for time served. At the time of the sentencing on the proba-
tion violation, the defendant still had just under two months remaining to serve on the minimum sentence and just under 14 months
remaining to complete the maximum sentence. All of the jail time spent by the defendant between the date of the detainer lodged
by this Court and the date of the final violation hearing was time spent on actual sentences imposed by Judge Borkowski or this
Court. There is absolutely no evidence of record that essential witnesses or evidence was lost between the date of defendant’s con-
viction on the new charges and the violation hearing. Because all of the jail time served by the defendant during this period was
properly credited to two cases, there was no “unnecessary restraint of personal liberty”. Accordingly, there was no prejudice to
the defendant and this claim fails.

The defendant next claims that his sentence was manifestly excessive, unreasonable and an abuse of discretion. His claim is
two-fold. First, he claims that this Court should not have determined that a violation of probation existed because the conviction
relied on by this Court is on appeal. Second, he claims that the sentence was excessive because this Court failed to consider that
the defendant was poor, homeless and had mental health issues in imposing sentence.

There was nothing improper in finding that the defendant violated probation as a result of his conviction before Judge
Borkowski, despite the fact that such conviction is on appeal. Probation violation hearings may be conducted without regard to
whether the conduct actually constitutes a criminal conviction. Commonwealth v. Castro, 856 A.2d 178, 180 (Pa. Super. 2004). As
set forth in Castro:

The burden of proof for establishing a violation of probation is a preponderance of the evidence, lesser than the bur-
den in a criminal trial of proof beyond a reasonable doubt. But there are other noteworthy differences between a
probation revocation hearing and a criminal trial, and the manner in which each proceeding affects the other also
is significant:



page 188 volume 160  no.  8

The focus of a probation hearing, even though prompted by a subsequent arrest, is whether the conduct of the pro-
bationer indicates that the probation has proven to be an effective vehicle to accomplish rehabilitation and a suf-
ficient deterrent against future anti-social conduct. It must be emphasized that a probation revocation hearing is
not a trial: “The court’s purpose is not to determine whether the probationer committed a crime. …It follows that
probation revocation hearings are flexible, and material not admissible at trial may be considered by the court.[”]
“The degree of proof necessary for probation revocation is less than that required to sustain a criminal convic-
tion.” “Probation may be revoked on the basis of conduct which falls short of criminal conduct.” Commonwealth
v. Spinozzi, 236 Pa. Super. 32, 345 A.2d 181, 182-83 (Pa. Super. 1975) (citations omitted).

Id.

This Court believed that the preponderance of the evidence established that the defendant committed retail theft and pro-
viding false identification to law enforcement officers and that the offenses were committed while he was on probation with
this Court. A jury determined that the defendant committed those crimes beyond a reasonable doubt. Although that convic-
tion is on appeal, this Court recognized the conviction and proceeded in this case on the basis of that conviction. As a result
of the conviction, this Court believed that the preponderance of the evidence established the defendant violated the terms of
his probation.

The defendant next claims that the sentence was excessive because the defendant was unable to conform his actions to law due
to mental health issues and that his conduct was the result of being poor and homeless. This claim is wholly without merit. A sen-
tencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed on
appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A.2d 149, 153 (Pa. Super. 2004),
citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A.
§9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unreason-
ableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076
(Pa. 2002).

In the particular context of a sentence imposed for a probation violation, a term of total confinement is available if any of the
following conditions exist: (1) the defendant is convicted of another crime; or (2) his conduct indicates that it is likely that he will
commit another offense; or (3) such a sentence is essential to vindicate the court’s authority. Commonwealth v. McAfee, 849 A.2d
at 275; 42 Pa.C.S.A. § 9771(c).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sen-
tence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the
general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the
character of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal
characteristics, and potential for rehabilitation. However, where the sentencing judge had the benefit of a presen-
tence investigative report, it will be presumed that he or she was aware of the relevant information regarding the
defendant’s character and weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover, “the
sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).

The record in this case supports the sentence imposed by this Court. Initially, the Court notes that the defendant presented
no credible evidence that he suffered from mental health issues that precluded him from conforming his conduct to the dictates
of the law. This claim is frivolous. While the defendant may have been poor and homeless, additional circumstances warranted
the sentence imposed by this Court. The record specifically notes that the Court considered a state sentence but rejected such
a sentence based on the defendant’s age. The record reflects that the Court considered the Presentence Reports. During a four
plus-year span, defendant was convicted of at least six counts of retail theft. He was given probationary sentences on virtually
each one until his conviction before Judge Borkowski. The record reflects that the defendant repeatedly failed to accept respon-
sibility for his actions and continued to shift blame to others for his own illegal conduct. The defendant was supplied with mul-
tiple opportunities to conform his conduct to the law but he has failed miserably at taking advantage of those opportunities. This
Court believes the record demonstrated that the defendant refused to respond to supervision and, instead, continued his pattern
of criminal thievery. A period of total confinement was, therefore, appropriate because the record established that the defen-
dant was convicted of another crime. The defendant’s conduct clearly indicated that it was likely that he would commit anoth-
er retail theft and this Court believes the imposed sentence was essential to vindicate the court’s authority. McAfee, 849 A.2d at
275; 42 Pa.C.S.A. § 9771(c).

Finally, defendant claims that this Court should have advised the defendant that he was entitled to represent himself at the
violation hearings. This Court is aware of no authority which requires a court to advise a defendant, prior to a probation violation
hearing, that he has a right to represent himself or herself. This Court believes that such a claim is frivolous.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 17, 2012

1 The defendant pled guilty to at least five other counts of retail theft, two counts of simple assault and one count of resisting arrest
on that same date. In all, there were six separate cases and he received probationary sentences on each case. Only the probation
imposed at CC No. 200813113 is relevant to the instant appeal.
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Commonwealth of Pennsylvania v.
Jerrell Whitlock

Criminal Appeal—Commonwealth Appeal—Suppression—Warrantless Search—Plain View Doctrine—Probable Cause to Arrest

No. CC 201008034. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 18, 2011.

OPINION
This is a direct appeal wherein the Commonwealth of Pennsylvania appeals from the order of court of July 15, 2011 granting

suppression in this case. The Commonwealth of Pennsylvania filed a timely Notice of Appeal and in its Concise Statement of Errors
Complained of on Appeal raises the following issues:

1. Whether the trial court erred in concluding that the police could not search the bucket and seize the object that
they saw appellee discard, when the bucket was sitting on the front porch and in plain view from the street, and
the court found that the police were in a lawful vantage point when they viewed appellee discard the object into
the bucket?

2. Whether the trial court erred concluding that the police officers did not have reasonable suspicion to seize appel-
lant based upon their observations, and subsequently arrest him following retrieval of the drugs from the bucket?

The credible facts adduced at the suppression hearing established the following events: Pittsburgh Police officers, including
Officer Fetty, Officer Rosato and Officer Butler were patrolling the Hazelwood area of the City of Pittsburgh in an unmarked police
cruiser at approximately 5:00 p.m. on April 2, 2010. The officers observed three males, including the defendant, whom the officers
recognized from previous interactions, standing in front of a residence at 5122 Lydell Street. Officer Fetty testified that 5122 Lydell
Street was located in the Hazelwood section of the City of Pittsburgh in an area which he referred to as “below the tracks.” Officer
Fetty also identified this area as a “primary target area” and a “high crime or high drug area.” Officer Fetty believed that the three
men he was observing recognized the officers’ vehicle as a police car.

It was undisputed that 5122 Lydell Street was the defendant’s residence. The officers were approximately 150 feet from the
three males when they first saw them. According to Officer Fetty, who was riding as the front seat passenger as the officers’ vehi-
cle approached the males, two of the males “kind of drifted away from our vehicle, kind of walking back towards Elizabeth Street
where we were coming from.” Officer Fetty observed the defendant walk onto the porch of the residence. The porch and the resi-
dence were fenced in. After the defendant walked onto the porch, Officer Fetty observed the defendant remove a large object from
his pocket and drop it into a five gallon bucket sitting on the porch.

Officer Fetty suspected that the object was bundled bricks of heroin.1 The two other males and walked onto the porch. The offi-
cers exited their vehicles and summoned the defendant and the others to come down off the porch. All three men complied. The
officers then detained the three men. According to Officer Fetty, at this point, the officers were conducting an investigatory deten-
tion of the men. Officer Fetty then walked onto the porch and looked into the bucket. Officer Fetty indicated that he saw what he
believed to be five bricks of heroin taped together in white magazine paper. Officer Fetty testified that the package was opaque and
he could not see through the paper to determine what was wrapped in the paper. The defendant was then placed under arrest. After
the arrest, it was determined that the package contained heroin. Incident to arrest, the officers seized $1,371.00 and two cell phones
which were found in the defendant’s pant pockets.

This Court believes that the warrantless search of the bucket and warrantless seizure of the package wrapped in newspaper was
unconstitutional and the subsequent arrest and search of the defendant based on that evidence was unconstitutional as well. The
Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect individuals
from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” In the Interest of D.M.,
566 Pa. 445m 781 A.2d 1161, 1163, (Pa. 2001); Commonwealth v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). As a
general rule, a search warrant is required before police may conduct any search. Commonwealth v. White, 669 A.2d 896, 900
(Pa.1995). A warrantless search or seizure is presumptively unreasonable under the Fourth Amendment, subject to a few specifi-
cally established, well-delineated exceptions. Horton v. California, 496 U.S. 128, 134, n.4, 110 S.Ct. 231, 110 L.Ed.2d 112 (1990).
Warrantless searches are also presumptively unreasonable under Article I, Section 8 of the Pennsylvania Constitution.
Commonwealth v. McCree, 924 A.2d 621, 627 (Pa. 2007).

The Commonwealth advocates that the “plain view” doctrine justified the warrantless search in this case. That doctrine per-
mits the warrantless seizure of an object when: (1) an officer views the object from a lawful vantage point; (2) it is immediately
apparent to him that the object is incriminating; and, (3) the officer has a lawful right of access to the object. Commonwealth v.
Brown, 23 A.3d 544 (Pa.Super. 2011), citing Horton v. California, 496 U.S. 128, 110 S. Ct. 2301, 110 L. Ed. 2d 112 (1990);
Commonwealth v. McCullum, 529 Pa. 117, 602 A.2d 313, 320 (Pa. 1992) (setting forth and applying Horton’s three-step plain view
analysis); Commonwealth v. Graham, 554 Pa. 472, 721 A.2d 1075, 1079 (Pa. 1998).

In determining whether the incriminating nature of an object is “immediately apparent” to a police officer, courts should
evaluate the “totality of the circumstances.” Commonwealth v. Ballard, 806 A.2d 889, 892 (Pa.Super. 2002) Although courts have
recognized that a police officer can never be certain that an object in plain view is incriminating, the officer’s belief must be
supported by probable cause. Id.; Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1049 (Pa. 1995). It is beyond dispute that
the officers could not see what was contained inside the wrapped package. All they could determine is that the defendant pos-
sessed a package that was wrapped in newspaper. Although Officer Fetty testified that he suspected that the package contained
heroin, the other circumstances of the officer’s interaction with the defendant do not support this suspicion. As Officer Fetty
testified, when the three males noticed the officers, they began to “drift away” or “walk” toward the police vehicle. None of the
men ran from the scene or engaged in any conduct exhibiting their intent to flee the scene. Instead, the men walked toward the
officers. The defendant walked onto his porch and the two men followed behind him. Knowing the officers were watching him,
the defendant dropped an opaque package into a bucket on the porch.2 There was absolutely no testimony during the suppres-
sion hearing suggesting the men were engaged in a narcotics transaction.3 They exhibited no furtive conduct. This Court
believes that these circumstances demonstrate that it was not immediately apparent to the officers that the men were involved
in any illegal activity and, therefore, it could not be “immediately apparent” that the opaque object observed by the officers was
incriminating. It was simply a package or container wrapped in magazine paper.
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If the officers believed that the totality of circumstances were such that they could convince an issuing authority that probable
cause existed such that a seizure of the package/container wrapped in magazine paper was legally justifiable, they could have eas-
ily applied for a search warrant to conduct the search and seizure. All three individuals were detained. The bucket and its contents
were under the complete control of the officers. Accordingly, the Court is convinced that the warrantless search of the bucket and
seizure of the package was improper.

The Commonwealth also maintains that the arrest of the defendant was legal. There is no question that the arrest of the defen-
dant had to be based on probable cause. Probable cause is made out when “the facts and circumstances which are within the knowl-
edge of the officer at the time of the arrest, and of which he has reasonably trustworthy information, are sufficient to warrant a man
of reasonable caution in the belief that the suspect has committed or is committing a crime.” Commonwealth v. Rodriguez, 526 Pa.
268, 585 A.2d 988, 990 (Pa. 1991). The question we ask is not whether the officer’s belief was “correct or more likely true than false.”
Texas v. Brown, 460 U.S. 730, 742, 103 S. Ct. 1535, 75 L. Ed. 2d 502 (1983). Rather, courts require only a “probability, and not a prima
facie showing, of criminal activity.” Illinois v. Gates, 462 U.S. 213, 235, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983) (citation omitted)
(emphasis supplied). In determining whether probable cause exists, we apply a totality of the circumstances test. Commonwealth v.
Clark, 558 Pa. 157, 735 A.2d 1248, 1252 (Pa. 1999) (relying on Gates, supra). As set forth above, absent the illegally obtained hero-
in, the record in this case contains no evidence that the defendant committed a crime. The only evidence that would have support-
ed the defendant’s arrest is Officer Fetty’s observation that the defendant dropped a wrapped package into a bucket on the porch.
This Court does not believe that this observation constituted probable cause to arrest. Accordingly, the arrest was unlawful.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 18, 2012

1 Officer Fetty testified that a “brick” is a common way to package heroin.
2 The Commonwealth’s characterization in their first appeal issue that the police saw the defendant “discard” the package is mis-
placed. The defendant dropped the package into a bucket located on the porch of his residence. There was no evidence that the
bucket was used as a trash receptacle or that the bucket contained other “discarded” material.
3 There was no exchange of items taking place among the three men; there were no other items relating to drug activity observed
on or near any of the three men.

Commonwealth of Pennsylvania v.
David Patrick Gribschaw

Criminal Appeal—PCRA—Amendment of Sentencing Order—Clerical Error—Untimely

No. CC 200002746. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—January 12, 2012.

OPINION
The appellant, David Patrick Gribschaw, (hereinafter referred to as “Gribschaw”), has filed the instant appeal as a result of the

denial of his pro se motion for a sentencing hearing which this Court treated as a post-conviction relief petition. Gribschaw was
directed to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of matters complained of on appeal and
has asserted five claims of error. Initially, Gribschaw maintains that this Court erred in amending its December 11, 2001, sentenc-
ing Order on July 26, 2011. Gribschaw next maintains that this Court violated the Sentencing Code by imposing a sentence of life
without the possibility of parole, which did not contain a minimum sentence. Gribschaw further maintains that he was sentenced
pursuant to annotated law, which is not positive law. Gribschaw also maintains that this Court did not complete the sentencing
guideline forms and, finally, that this Court erred in treating his petition for modification of sentence nunc pro tunc as a post-
conviction relief petition.

The facts of Gribschaw’s case have been previously set forth in this Court’s Opinion in his direct appeal and are not material
for the disposition of the current contentions of error. After Gribschaw filed his pro se petition for modification of sentence hear-
ing nunc pro tunc, this Court reviewed that document and made a determination that the request being made by Gribschaw was
premised upon his misconception of what occurred on July 26, 2011, when this Court filed an Order correcting a typographical
error contained in his original sentencing Order. In the Order filed December 11, 2001, this Court made reference to the manda-
tory sentence of life without the possibility of parole as being set forth at 42 Pa.C.S.A. §97151, rather than 42 Pa.C.S.A. §9711. In
dealing with Gribschaw’s direct appeal and the petitions for post-conviction relief that he filed, this Court reviewed not only its file
but also the Court file and discovered that the citation with respect to the mandatory life without the possibility of parole sentence
had been miscited. On July 26, 2011, this Court filed an Order correcting the citation error, which it is permitted to do even after
thirty days of the date of the imposition of sentence. In Commonwealth v. Borrin, 12 A.3d 466, 471-472 (Pa. Super. 2011), the Court
acknowledged a Sentencing Court’s ability to correct a clerical error in its orders even after the expiration of the 30 day time limit. 

It is well-settled in Pennsylvania that a trial court has the inherent, common-law authority to correct “clear clerical
errors” in its orders. Commonwealth v. Johnson, 860 A.2d 146 (Pa.Super.2004), overruled in part on other grounds by
Commonwealth v. Robinson, 931 A.2d 15 (Pa.Super.2007) ( en banc ); Commonwealth v. Quinlan, 433 Pa.Super. 111, 639
A.2d 1235 (1994); Commonwealth v. Kubiac, 379 Pa.Super. 402, 550 A.2d 219 (1988); Commonwealth v. Meyer, 169
Pa.Super. 40, 82 A.2d 298 (1951). A trial court maintains this authority even after the expiration of the 30 day time limi-
tation set forth in 42 Pa.C.S.A. § 5505 for the modification of orders. See 42 Pa.C.S.A. § 5505; FN1 Commonwealth v. Cole,
437 Pa. 288, 263 A.2d 339 (1970).
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FN1. 42 Pa.C.S.A. § 5505 provides: “Except as otherwise provided or prescribed by law, a court upon notice to the
parties may modify or rescind any order within 30 days after its entry, notwithstanding the prior termination of any
term of court, if no appeal from such order has been taken or allowed.” Id.

In filing this Amended Order, this Court did not change Gribschaw’s sentence nor did it resentence him but, rather, corrected
a citation error in the original Sentencing Order. Gribschaw has misconstrued what occurred when this Court filed its Order of
July 26, 2011, believing that he had been resentenced and was accordingly entitled to a sentence modification hearing. Since
Gribschaw was not entitled to such a hearing since he had not been resentenced, this Court treated his pro se motion for modifi-
cation of sentence nunc pro tunc as a petition for post-conviction relief.

In order to be entitled to relief under the Post-Conviction Relief Act, an individual must meet eligibility requirements set forth
in 42 Pa.C.S.A. §9543(a):

(a) General rule.— To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponder-
ance of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;
(ii) awaiting execution of a sentence of death for the crime; or
(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.
(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place.
(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.
(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.
(v) Deleted.
(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.
(vii) The imposition of a sentence greater than the lawful maximum.
(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

Gribschaw was sentenced to life without the possibility of parole on December 11, 2001, following his conviction for the crime of
first-degree murder. He filed a motion for reconsideration/modification of sentence on January 16, 2002, which motion was denied
after a hearing on April 23, 2002. Gribschaw filed a timely appeal to the Superior Court on May 23, 2002, and numerous requests
were made by his appellate counsel for extensions of time to file his concise statement of matters complained of on appeal. That
statement was filed on February 18, 2003, and this Court filed its original Opinion on April 17, 2003. Gribschaw’s judgment of
sentence was affirmed by decision of the Superior Court on January 6, 2004. Gribschaw then filed a petition for allowance of appeal
to the Pennsylvania Supreme Court on January 27, 2004, and that Court denied that petition on September 8, 2004.

A petition for post-conviction relief must be filed within one year of the date that the judgment of sentence becomes final. This
jurisdictional requirement is set forth in 9545(b) of the Post-Conviction Relief Act as follows:

§ 9545. Jurisdiction and proceedings

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;
(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or
(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed
or retained.
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In light of the procedural history in Gribschaw’s case, it is clear that in order for his petition to have been timely filed, it must have
been filed on or before December 9, 2005. Gribschaw filed his motion for modification of sentence on September 1, 2010 and on its
face, it was untimely filed.

The timeliness of a post-conviction relief petition is jurisdictional in nature and the Courts have no ability to ignore this require-
ment in an effort to resolve the underlying claims. Commonwealth v. Robinson, 12 A.3d 477 (Pa. Super. 2011). If the petition is
determined to be untimely and a petitioner has failed to plead and to prove that it meets one of the exceptions set forth in 9545(b)
of the Post-Conviction Relief Act, then the petition must be dismissed without a hearing because the Pennsylvania Courts are with-
out jurisdiction to entertain the merits of such petition. Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008).

The three exceptions are recognized in Section 9545(b) of the Post-Conviction Relief Act are that there was governmental inter-
ference which prohibited the petitioner from filing his timely request for relief; that there were facts unknown to the petitioner at
the time that could not have been ascertained by the exercise of due diligence and, finally, that the petitioner’s current claim is
predicated upon some constitutional right recently recognized by either the Supreme Court of the United States or the Supreme
Court of the Commonwealth of Pennsylvania. As previously noted, it is the burden of the petitioner when he has filed an untimely
petition to plead and to prove one of these three exceptions in order to entitle him to claim relief under the Post-Conviction Relief
Act. Commonwealth v. Crews, 581 Pa. 45, 863 A.2d 498 (2004). In reviewing Gribschaw’s pro se motion for modification of sentence
nunc pro tunc, it is clear that he has neither plead nor proven any one of these exceptions and, accordingly, his untimely petition
does not meet any of the exceptions set forth in the Post-Conviction Relief Act. Accordingly, this Court was without jurisdiction to
entertain that petition and was required to dismiss it without a hearing.

Cashman, J.
Dated: January 12, 2012

1 This Section provides that an individual who had been previously convicted of third degree murder is subject to the sentence of
life without the possibility of parole. That Section provides as follows:

(a) Mandatory life imprisonment.—Notwithstanding the provisions of section 9712 (relating to sentences for offenses committed
with firearms), 9713 (relating to sentences for offenses committed on public transportation) or 9714 (relating to sentences for
second and subsequent offenses), any person convicted of murder of the third degree in this Commonwealth who has previously
been convicted at any time of murder or voluntary manslaughter in this Commonwealth or of the same or substantially equivalent
crime in any other jurisdiction shall be sentenced to life imprisonment, notwithstanding any other provision of this title or other
statute to the contrary.

Commonwealth of Pennsylvania v.
William Montgomery

Criminal Appeal—Probation Violation—Time Credit on Probation Violation Sentence

No. CC 200110487. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—January 29, 2012.

OPINION
The defendant was originally charged at CC: 200110487 with Incest (18 Pa.C.S.A. §4302) along with many other counts. Prior

to (or pursuant to) the Plea Agreement, several of the charges were withdrawn. Defendant was sentenced at Count 2 (Incest) to
11½ to 23 months with a concurrent 10 year probation, several other conditions and No Further Penalty on the rest of the counts.
The effective date was May 3, 2004. The defendant had been in custody from 4/28/01 to 12/26/01 and appropriate time credit was
given to the defendant against this sentence. On or about September 1, 2004, this court received a Parole Recommendation from
the Allegheny County Jail that recommended defendant’s release. This court signed off on the release on September 8, 2004, defen-
dant was paroled.

On January 18, 2006, defendant was arrested on new criminal charges in Armstrong County. He was released ROR on or about
June 7, 2006.

On August 8, 2006, a bench warrant was issued by the Probation Department because of the new charges. In March 2007, an
Armstrong County jury convicted defendant of 1 count of corruption of minors at CC:200500822 and on May 10, 2007, he was
sentenced to 30 to 60 months. Also in Armstrong County at CC:200600513, defendant pled guilty to 1 count of selling or furnishing
alcohol to a minor and on March 10, 2008, was sentenced to 6-12 months.

On December 23, 2008, a review hearing was held on the probation violation where an agreement was worked out between the
Probation Department and the Assistant Public Defender representing the defendant. Based upon this agreement, this court
sentenced defendant to 2½ to 5 years. He was given credit from 5/15/08 to 12/23/08 to make the effective date 9/15/08. Defendant
did not appear. No post sentence motions were filed.

Defendant later filed a Pro Se PCRA and this court appointed counsel who filed an Amended Petition. The Commonwealth filed
an Answer and a hearing was held on one issue only - the ineffective assistance claim because defendant claimed that he was not
aware of the agreement reached on 12/23/08 and he was not present. The PCRA was orally withdrawn.

Since December 2008 when defendant was sentenced at the Probation Violation review, this court has received no less than 15
assorted Motions to Correct Sentence, Motions for Modification of Sentence, Motion for Time Credit. In each situation, this court
has reviewed the dates, talked to SCI Records at SCI Somerset and Smithfield and then denied the Motions. Defendant has received
letters of explanation from this court’s staff in an effort to clearly explain to defendant how the days were calculated. Upon defen-
dant’s request, sealed copies of our Orders of Court were sent to SCI Somerset on February 10, 2011, with a copy to the defendant
because the defendant claimed that he was not being given credit that we had ordered. The Motions continued to be filed, often
faster than this court could review them. In light of this, one final review was made of all pending Motions and the Order of Court
of September 12, 2011, denied any and all pending Motions. It is this Order of Court that defendant has appealed.
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In his Statement of Matters Complained of on Appeal, defendant raises 6 claims, each one having to do with the time credited
to his sentence and the illegality of the sentence based on failure to give proper time credit. This court has reviewed the matter
with the Department of Corrections, State Probation, Allegheny County Probation, State Parole, Allegheny County Jail, and records
at SCI Somerset. It has been reviewed by numerous court staff in an attempt to confirm that the defendant has been given proper
credit. If this court is in error, it is not for want of getting it right. To the best of this court’s understanding of the dates, the charges,
the sentences and the credits that have been issued, it opines as follows.

The standard of review is well settled. Sentencing is a matter vested within the discretion of the trial court and will not be
disturbed absent a manifest abuse of discretion. Commonwealth v. Johnson, 967 A.2d 1001 (Pa.Super.2009). An abuse of discre-
tion requires the trial court to have acted with manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack
of support so as to be clearly erroneous. Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957 (2007). It is also now accepted that
in an appeal following the revocation of probation, it is within the scope of review of the appellate court to consider challenges
to both the legality of the final sentence and the discretionary aspects of an appellant’s sentence. Commonwealth v. Ferguson,
893 A.2d 735, 737 (Pa.Super. 2006).

Recently, in Com. v. Crump, 995 A.2d 1280, 1281-85 (Pa. Super. Ct. 2010) appeal denied, 608 Pa. 661 (2010), the Superior Court
addressed a similar issue. In that matter, the Court opined as follows:

When imposing a sentence of total confinement after a probation revocation, the sentencing court is to consider the
factors set forth in 42 Pa.C.S. § 9771. Commonwealth v. Ferguson, supra. Under 42 Pa.C.S. §9771(c), a court may sentence
a defendant to total confinement subsequent to revocation of probation if any of the following conditions exist:

1. the defendant has been convicted of another crime; or
2. the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or
3. such a sentence is essential to vindicate the authority of this court. See also Commonwealth v. Coolbaugh, 770 A.2d 788
(Pa.Super. 2001).

A sentencing court need not undertake a lengthy discourse for its reasons for imposing a sentence or specifically refer-
ence the statute in question, but the record as a whole must reflect the sentencing court’s consideration of the facts of the
crime and character of the offender. Commonwealth v. Malovich, 903 A.2d 1247 (Pa.Super. 2006).

Com. v. Crump, 995 A.2d 1280, 1281-85 (Pa. Super. Ct. 2010)
appeal denied, 608 Pa. 661 (2010)

In this matter, defendant was originally given a split sentence, a term of incarceration of 11½ to 23 months with a concurrent
10 years of probation. The statutory maximum for this Felony 2 is (and was in 2001) 10 years. The court’s sentence after probation
revocation was 2½ to 5 years incarceration. The question becomes whether the original split sentence of incarceration and proba-
tion are to be factored into determining the legality of the new sentence imposed after the revocation of probation.

In Com. v. Crump, the Superior Court held that the original probation sentence is not to be considered in determining the
legality of Appellant’s subsequent sentence.

When determining the lawful maximum allowable on a split sentence, the time originally imposed cannot exceed the
statutory maximum. See 42 Pa.C.S. § 9754; 42 Pa.C.S. § 9756; Commonwealth v. Nickens, 259 Pa.Super. 143, 393 A.2d 758,
759 (1978); Commonwealth v. Perkins, 302 Pa.Super. 12, 448 A.2d 70 (1982). Thus, where the maximum is ten years, a
defendant cannot receive a term of incarceration of three to six years followed by five years probation. However, in a
situation where probation is revoked on a split sentence, as in the case sub judice, a defendant is not entitled to credit for
time spent on probation. 42 Pa.C.S. § 9771(b); see also 42 Pa.C.S. § 9760 (credit for time served). Nor is a defendant auto-
matically granted credit for time served while incarcerated on the original sentence unless the court imposes a new
sentence that would result in the defendant serving time in prison in excess of the statutory maximum. Commonwealth
v. Yakell, 876 A.2d 1040 (Pa.Super. 2005); Commonwealth v. Williams, 443 Pa.Super. 479, 662 A.2d 658 (1995).

Pursuant to 42 Pa.C.S. § 9771(b), when a defendant is found in violation of his probation, “upon revocation the sentencing
alternatives available to the court shall be the same as were available at the time of initial sentencing, due consideration
being given to the time spent serving the order of probation.” Therefore, the sentencing court at the time of resentencing
must give “due consideration” to the time the defendant spent serving probation, but need not credit the defendant with
any time spent on probation.

Additionally, Section 9754 of the Sentencing Code only mandates that a sentencing court keep a term of probation under
the maximum term a defendant could be confined. Section 9754 states:

General rule.- In imposing an order of probation the court shall specify at the time of sentencing the length of any term
during which the defendant is to be supervised, which term may not exceed the maximum term for which the defendant
could be confined, and the authority that shall conduct the supervision.

42 Pa.C.S. § 9754

Thus, a defendant cannot be given a term of probation which exceeds the statutory maximum. We have found no case law
nor has Appellant supplied any authority that would command a sentencing court to give credit for the amount of proba-
tionary time a person is originally given in determining the legality of a subsequent sentence for violation of probation.

Moreover, Section 9760 compels credit toward a sentence only for time served while incarcerated. Section 9760 reads in
relevant part:
(1) Credit against the maximum term and any minimum term shall be given to the defendant for all time spent in custody
as a result of the criminal charge for which a prison sentence is imposed or as a result of the conduct on which such a
charge is based. Credit shall include credit for time spent in custody prior to trial, during trial, pending sentence, and
pending the resolution of an appeal.

42 Pa. C. S. § 9760(1)

The statutory language is clear that a person is entitled to credit toward his or her sentence if time is spent in custody.
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The statute does not address credit in relation to a probationary sentence. Also, while the language of Section 9760 does
not discuss an illegal sentence or the situation where a person receives a new sentence as a result of a probation viola-
tion, our case law analyzing the statute has outlined the necessary considerations we must make in determining whether
a sentence is illegal.

In Commonwealth v. Williams, the Superior Court concluded that a defendant who had previously served time on a split
sentence and was subsequently sentenced to the maximum term after revocation of his probation was entitled to credit
for time served for his original period of incarceration. Our reasoning in Williams centered on the fact that the failure to
award credit for the original time spent imprisoned would result in the defendant serving more time incarcerated than
the lawful maximum.

This Court also held in Commonwealth v. Bowser, 783 A.2d 348 (Pa.Super.2001), that a defendant is not entitled to
credit for time served following revocation of probation if the new sentence of incarceration does not reach the statutory
maximum. See also Yakell, supra.

Com. v. Crump, 995 A.2d 1280, 1281-85 (Pa. Super. Ct. 2010)
appeal denied, 608 Pa. 661 (2010)

The new sentence of 2½ to 5 years imprisonment does not exceed the statutory maximum of ten years. The total amount of time
defendant would spend incarcerated, including previous periods of incarceration, would total less than 10 years. Since defendant
is not entitled to the inclusion of his original probation sentence in determining the legality of his revocation sentence under the
facts of this case, the sentence is not illegal and the sentence should be affirmed.

The next question is the credit to which defendant is entitled. Defendant has been given 223 days credit for the time period of
May 15, 2008, to December 23, 2008. It does not appear to this court that the defendant is entitled to any additional time credit. He
was either in jail on other charges or the time has been credited to other sentences.

Based upon the foregoing and all information that this court has been able to ascertain from the Department of Corrections and
court records, it appears that defendant’s claims lack merit. If, however, the Superior Court determines that additional time credit
is to be given, this court respectfully asks for the matter to be remanded with the specific instructions of what credit is due to the
defendant so a new sentence can be fashioned correctly and without ambiguity so as to prevent the need for further appeals.

December 29, 2011
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Commonwealth of Pennsylvania v.
Randy Williams a/k/a Travis Lee Moriarty

Criminal Appeal—Proseutorial Misconduct—Sufficiency—Possession/PWID—Sentencing (Discretionary Aspects)—Voir Dire of
Jurors—Burglary—Unlawful Restraint—Robbery of a Motor Vehicle

No. CC 200609320. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 17, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Randy Williams, AKA Travis Lee Moriarty, was charged by Criminal Information with: two (2) counts of Robbery of
a Motor Vehicle1, one (1) count each of Burglary2, Aggravated Assault3, Violation of the Uniform Firearms Act-Person Not to
Possess4, Violation of the Uniform Firearms Act-Carrying a Firearm Without a License5, Possession with Intent to Deliver a
Controlled Substance6, Possession of a Controlled Substance7, Unlawful Restraint8, Resisting Arrest9, Fleeing or Attempting to
Elude Police Officer10, False Identification to Law Enforcement11 and the summary offenses of Driving While Operating Privileges
are Suspended or Revoked12 and Reckless Driving13.

FACTS
At approximately 2:00 p.m. on June 15, 2006, City of Pittsburgh police officers observed a vehicle parked at the corner of

Shadeland and Woodland Avenues in the Brighton Heights neighborhood. The vehicle drew their attention because it was parked
in a manner making it difficult for other vehicles to make a right hand turn. (T.T. 45, 47, 50-52) 14. Appellant was a passenger as a
jitney fare in the vehicle which belonged to and was driven by Gary Pettus (Pettus vehicle). (T.T. 101). Pettus was not in the vehicle
but Appellant was seated in the right front passenger seat and he was speaking with a male at the car window. (T.T. 47). At that
time the officers observed a quick exchange of an amount of currency for an object between Appellant and the male at the vehicle
window. (T.T. 48). The officers continued driving further up the street to turn around as they perceived that a drug transaction had
taken place. (T.T. 49). As they did so, they observed Pettus enter the driver’s side of vehicle and the vehicle drive off on Shadeland
Avenue. (T.T. 49). The officers followed the vehicle as it proceeded north on Shadeland Avenue and observed that the vehicle failed
to stop for a stop sign at the intersection of Shadeland and Schimmer Streets. (T.T. 52). 

Officers initiated a stop of the vehicle for the violation and observed Appellant nervously turning around and looking at the
police. (T.T. 53). Appellant ordered Pettus to exit the vehicle and to approach the police regarding the nature of the stop, and to
prevent the police from pulling him out of the car (T.T. 103, 112). Pettus exited and walked toward the police which caused the
officers serious concern due to the safety issue. (T.T. 53). Appellant moved over to the driver’s seat of the vehicle, closed the door
and drove off at a high rate of speed, and the police immediately gave chase. (T.T. 54, 55). A prolonged and dangerous chase
ensued that began in the Brighton Heights neighborhood extending into the Woods Run neighborhood, and into the area around
the State Correctional Institute at Pittsburgh. (T.T. 55-56). Appellant drove at a high rate of speed through these residential areas
ignoring stop signs and traffic signals, and disregarding the safety of residents and other motorists. (T.T. 55-56). The vehicle pur-
suit apparently ended at the intersection of Eckert Street and Beaver Avenue where Appellant crashed the vehicle into a pickup
truck. (T.T. 56).

Appellant exited the vehicle and began to run. (T.T. 56). A foot chase ensued wherein officers repeatedly instructed Appellant
to stop and show his hands. (T.T. 59). Appellant did not comply with the officers’ commands. (T.T. 59). At one point the officers
caught up to Appellant and one of the officers employed a taser in an attempt to apprehend Appellant. (T.T. 59). The taser hit
Appellant’s arm yet he continued act in an aggressive manner toward the police. (T.T. 59). Appellant was able to extricate himself
from the police and the pursuit continued. (T.T. 59). In a further attempt to apprehend Appellant, officers used a blackjack to strike
him. (T.T. 60). Even after being struck in the upper body with a blackjack, Appellant did not comply with the officers’ instructions
and was able to continue his flight. (T.T. 61).

As officers continued to chase Appellant on foot, a vehicle driven by Eugene Toomer stopped on New Beaver Avenue, and
Toomer attempted to assist the officers. (T.T. 63). Toomer attempted to grab Appellant but was struck by Appellant and thrown to
the ground. (T.T. 63-64). Appellant got into the driver’s side of Toomer’s vehicle while an officer was holding onto the driver’s side
door and sped away. (T.T. 64-65). The officer was thrown to the ground. (T.T. 65). The police officers got back into their vehicle and
another vehicular chase ensued. (T.T. 65). Appellant drove from the Beaver Avenue area gaining access to the heavily traveled Fort
Pitt Bridge and Tunnel, and then onto Interstate 376 (Parkway West). (T.T. 68).

Appellant continued his flight on the parkway until he exited at Greentree and shortly thereafter wrecked the Toomer vehicle
when he failed to negotiate a curve in the roadway. (T.T. 71). Appellant exited the vehicle and fled on foot into a residential neigh-
borhood. (T.T. 147). A canine officer tracked Appellant through the neighborhood to the side of a home where the officers observed
a broken window on the side of the residence. (T.T. 150). Appellant had gained entry to this home by breaking that window and
physically taking control of its resident, Joyce Cager. (T.T. 76). When officers looked into the home through the broken window they
could see Appellant holding Ms. Cager by the throat and they could hear her yelling. (T.T. 158-159). Appellant became aware of
the police presence and held Ms. Cager by the throat and torso, and positioned her in front of him as a shield. (T.T. 160). Officers
repeatedly ordered Appellant to release the victim, but Appellant disregarded those commands. (T.T. 173). One of the officers posi-
tioned at the broken window was able to taser Appellant when he momentarily turned his back to the officer. (T.T. 174). Appellant
immediately dropped to the ground and Ms. Cager was released when the taser momentarily disabled Appellant. (T.T. 175).
Appellant attempted to get up and was tasered again. (T.T. 175). Officers forcibly entered the residence through the front door and
apprehended Appellant. (T.T. 77, 176).

Appellant was searched incident to his arrest and officers found one hundred forty six (146) stamped bags of heroin in his pants
pocket, total weight being 2.41 grams, along with thirty seven ($37) dollars. (T.T. 203-204, 248, 252). The Pettus vehicle was
processed by the Mobile Crime Unit. (T.T. 248, 252-253). A Tec 9 mm pistol was found on the floor in the front passenger area, and
the magazine clip for the Tec 9 which contained thirty-two (32) live rounds was found on the front driver’s side floor. (T.T. 212,
220). Police also found sandwich baggies of marijuana and a cell phone in the vehicle. (T.T. 213, 253).

A narcotics expert testified and concluded that the person who had possessed the heroin did so with the intent to deliver. (T.T.
278). In rendering that opinion, the expert based his opinion on the following: (1) Appellant, while a passenger in the Pettus vehicle
engaged in a drug transaction involving the quick exchange of currency for drugs with the male at the window of the Pettus vehicle
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(T.T. 48), (2) Appellant had one hundred forty six (146) stamped bags of heroin in his pants pocket (T.T. 203), (3) Appellant had
thirty seven ($37) dollars in currency with the heroin (T.T. 203), (4) the packaging of the heroin in bundles making up bricks (fifty
(50) bags each) (T.T. 272, 284), (5) a search of the Pettus vehicle yielded a Tec 9 mm pistol in the right front passenger area (T.T.
212, 220), (6) a baggie of marijuana and a cell phone were also recovered from the vehicle (T.T. 213, 253), (7) twenty-three (23)
missed cell phone calls (T.T. 280), and (8) the location of the Tec 9 mm pistol (T.T. 212, 220).

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following six multifaceted issues for appellate review:
1. Did the Trial Court err in denying Appellant’s Post Sentencing Motions since the Trial Court erred in denying Trial Counsel’s

Motion to Strike for cause potential juror Paula Reilly after she indicated that she could not be impartial?
2. Did the Trial Court err in denying Appellant’s Post Sentencing Motions without a hearing since Trial Counsel was ineffective

for failing to object to any mention of Appellant’s initial failure to appear for the beginning of the Jury Trial, and for eliciting testimo-
ny and mentioning the matter himself several times, and the prosecutor committed misconduct in referring to the failure to appear?

3. Did the Trial Court err in denying Appellant’s Post Sentencing Motions without a hearing since the evidence was insufficient
to convict Appellant of Burglary and unlawful restraint and moreover, did the trial court err in denying Appellant’s Motions for
Judgment of Acquittal of those charges?

4. Did the Trial Court err in denying Appellant’s Post Sentencing Motions without a hearing since the evidence was insufficient
to convict Appellant of two counts of Robbery of a Motor Vehicle (Pettus and Toomer cars), the Trial Court erred in denying the
Motion for Judgment of Acquittal, and the convictions for both counts were against the weight of the evidence? Additionally, was
Trial Counsel ineffective for failing to raise a Motion for Judgment of Acquittal regarding the Robbery of the Toomer motor
vehicle charge?

5. Did the Trial Court err in denying Appellant’s Post Sentencing Motions without a hearing since the evidence was insufficient
to convict Appellant for Possession with Intent to Deliver 2.41 grams of heroin, and Trial Counsel was ineffective for failing to raise
a Motion for Judgment of Acquittal at that Count? Moreover, was the conviction against the weight of the evidence?

6. Did the Trial Court err in denying Appellant’s Post Sentencing Motions without a hearing since the Trial court erred in
imposing a manifestly excessive aggregate sentence of 9-18 years imprisonment, which was accomplished by running five of the
sentences consecutively? Moreover, were the aggravated range sentences for resisting arrest and fleeing or attempting to elude
manifestly excessive and not supported on the record by adequate reasons?

DISCUSSION
I. 15

Appellant’s first claim states: “Did the Trial Court err in denying Appellant’s Post Sentencing Motions since the Trial Court
erred in denying Trial Counsel’s Motion to Strike for Cause potential juror Paula Reilly after she indicated that she could not be
impartial?” Appellant’s underlying claim has no merit.

The Pennsylvania Supreme Court has articulated the standard regarding voire dire of jurors as follows:

That the scope of voir dire is in the discretion of the trial court is well-settled Pennsylvania law. The opportunity to
observe the demeanor of the prospective juror and the tenor of the juror’s answers is indispensable to the judge in
determining whether a fair trial can be had in the community. Claims of impartiality by prospective jurors are subject
to scrutiny for credibility and reliability as is any testimony, and the judgment of the trial court is necessarily accorded
great weight. Decisions of the trial judge concerning voir dire will therefore not be reversed in the absence of
palpable error.

Commonwealth v. Ellison, 902 A.2d 419 (Pa. 2006)(citations and quotations omitted).
The Trial Court held an in chambers inquiry of the juror with counsel regarding her ability to be impartial. The following

inquiry took place:

THE COURT: I understand that you are a registered nurse?

THE JUROR: Yes.

THE COURT: And you work at a hospital within Allegheny County that often has persons as patients that are victims
of violent crimes and also have been exposed to various persons with intense drug problems, is that correct?

THE JUROR: I work in the Medical Surgical Unit at West Penn and we often have people who are drug dependent
patients.

THE COURT: In regards to that, this case involves a potential crime of violence, robbery of a motor vehicle and also
involves charges against Mr. Williams regarding drug charges. My question becomes because of the experience that
you have by virtue of your employment professionally, do you think that would at all make you unable to listen to this
evidence and decide whether or not the Commonwealth had proven its case beyond a reasonable doubt against Mr.
Williams?

THE JUROR: I think I could listen to the evidence. Is that what you are saying? I am not sure what you are asking.

THE COURT: Every person charged with a crime is presumed to be innocent.

THE JUROR: Right.

THE COURT: It is the Commonwealth’s burden to prove him guilty beyond a reasonable doubt. Each of the crimes
have to be proven beyond a reasonable doubt. Every juror that comes into this courthouse brings with them a certain
life experience, employment experience, etc. that at times may seem to have an impact on them.

We need to know, can you put aside that you see victims of crime and judge whether or not the Commonwealth has
proven this case against Mr. Williams beyond a reasonable doubt? Can you put aside the fact that you see a lot of
people who use drugs, put that aside and decide this case based only on what you hear in court, not bringing into play
any of your experience or prejudice or bias from being a nurse?
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THE JUROR: Yes. I think I can.

THE COURT: Sometimes we want persons to answer yes or no and sometimes they answer, I think I can. They may
mean yes or may mean well, I really don’t know. I think I can. When you say, I think I can, do you think you can be a
fair and impartial juror putting aside your experience of judging the case only on what the law is and what you hear
in the courtroom?

THE JUROR: Yes. I think I can.

THE COURT: The fact that you were here, do not discuss this with any other potential jurors. Also, the reason you are
here is at my request and not because these attorneys had anything to do with that.

THE JUROR: I understand. Thank you.

(T.T. 12-15).

Appellant’s claim is premised on an inappropriately narrow reading and interpretation of the juror’s response, “I think I can,”
which she made in response to the Trial Court’s inquiry concerning her ability to be fair and impartial. The Trial Court noted that
in its experience it is often the case that a juror’s response that, “I think I can”, is not equivocal but rather a positive yet idiosyn-
cratic response by a juror who is in a new and stressful situation. (T.T. 14). The entirety of the colloquy between the Trial Court
and the juror demonstrates that the juror understood the function of a juror and that she could perform her duty in a fair and
impartial manner. (T.T. 14). The Trial Court, being in the best position to gauge not only the content of the juror’s answers, but also
the demeanor and tone of the juror, determined that the juror was fit to serve. See generally Commonwealth v. Bridges, 757 A.2d
859, 873 (Pa. 2000)(trial court is in the best position to determine whether or not to strike a prospective juror for cause based on
the jurors answers to questions and demeanor, and such decision will not be disturbed absent an abuse of discretion).

In the instant case, this Court was satisfied that the juror could be fair and impartial and it cannot be stated that the Trial Court
abused its discretion in that regard.

Appellant’s claim is without merit.

II. 16

Appellant next claim states: A) the Trial Court erred in denying Appellant’s Post Sentencing Motions without a hearing since
Trial Counsel was ineffective for failing to object to any mention of Appellant’s initial failure to appear for the beginning of the
jury trial, and, B) for eliciting testimony and mentioning the matter himself several times, and, C) the prosecutor committed
misconduct in referring to the failure to appear. Appellant’s claims are without merit.

A. & B.
In this issue Appellant’s first two (2) stated claims are: A) the Trial Court erred in denying Appellant’s Post Sentencing Motions

without a hearing since Trial Counsel was ineffective for failing to object to any mention of Appellant’s initial failure to appear for
the beginning of the jury trial, and, B) for eliciting testimony and mentioning the matter himself several times.

In Commonwealth v. Barnett, 25 A.3d 371, 377 (Pa.Super.2011), the Superior Court stated that the appellate court will no longer
engage in the review of ineffective assistance of counsel claims on direct appeal. Consequently, even if the record were to be devel-
oped as to the ineffective assistance of counsel claim, the Superior Court will not review it in the present procedural posture.
Barnett, 25 A.3d at 377.

Thus, the Trial Court did not err in denying Appellant’s Post-Sentence Motions without a hearing.

C.
Appellant claims that the prosecutor committed misconduct “in referring to Appellant’s failure to appear.” This claim has been

waived. In this vague claim Appellant fails to cite to the record where this alleged misconduct occurred. Without a specific refer-
ence to the record, the Trial Court cannot address this claim, and will not speculate as to the alleged misconduct by combing
through the record for Appellant. See Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006)(if a trial court has to guess what
issues defendant is appealing, that is not enough for meaningful review and the trial judge may find waiver and disregard any argu-
ment). Therefore, this Court will not address this claim.

III.
Appellant actually presents four (4) separate issues for review under the heading of this issue. He argues: A) the Trial Court

erred in denying Appellant’s Post Sentencing Motions without a hearing as the evidence was insufficient to convict Appellant of
Burglary; B) the Trial Court erred in denying Appellant’s Post Sentencing Motions without a hearing as the evidence was insuffi-
cient to convict Appellant of Unlawful Restraint; C) that the Trial Court erred in denying Appellant’s Motion for Judgment of
Acquittal as to the Burglary charge; and, D) that the Trial Court erred in denying Appellant’s Motions for Judgment of Acquittal
as to the Unlawful Restraint charge. All four (4) of Appellant’s claims are without merit.

Appellant claims that the evidence presented at trial was legally insufficient to find Appellant guilty of; (A) Burglary, and
(B) Unlawful Restraint. As to these two (2) claims the Superior Court has stated that the applicable standard of review as follows:

The standard that we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admit-
ted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to
find every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence
and substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by
the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may
be resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability
of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe
all, part, or none of the evidence. Furthermore, when reviewing a sufficiency claim, our Court is required to give the
prosecution the benefit of all reasonable inferences to be drawn from the evidence.
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Commonwealth v. McClendon, 874 A.2d 1223, 1228-1229 (Pa. Super. 2005).

A. Burglary
The Burglary statute states in pertinent part: “(a) Offense defined.-A person is guilty of burglary if he enters a building or occu-

pied structure, or separately secured or occupied portion thereof, with intent to commit a crime therein, unless the premises are
at the time open to the public or the actor is licensed or privileged to enter.” 18 Pa.C.S.A. §3502.

Evidence is legally sufficient to prove the crime of Burglary if the actor enters an occupied structure with the intent to commit
a crime therein and without license or privilege to enter. 18 Pa.C.S.A.§ 3502(A); Commonwealth v. Lambert, 795 A.2d 1010, 1022
(Pa.Super.2002). The intent to commit a crime after entry may be inferred from the circumstances surrounding the incident.
Commonwealth v. Alston, 651 A.2d 1092, 1094 (Pa. 1994). While this intent may be inferred from actions as well as words, the
actions must bear a reasonable relation to the commission of a crime. Id. Once an individual has entered a private residence by
criminal means, the court can infer that the person intended a criminal purpose based upon the totality of the circumstances.
Alston, 651 A.2d at 1095. The Commonwealth is not required to allege or prove what particular crime a defendant intended to
commit after the forcible entry into the residence. Id.

The Trial Court has set forth a detailed recitation of facts (Findings of Fact) hereinabove and respectfully incorporates that by
reference for purposes the present discussion.

Briefly stated however it was established that Appellant: (1) broke a window to gain entry into the victim’s home; (2) did not
have permission to enter the home; (3) became aware of the police presence outside the home and physically restrained the
victim by the throat in her kitchen; (4) positioned her as a shield; and, (5) would not relinquish his control over the victim even
after the police gained entry into the property.

The jury in the instant case found that there was evidence beyond a reasonable doubt that Appellant committed a burglary. The
Trial Court did not err in denying Appellant’s Post Sentencing Motion as the evidence was legally sufficient to convict Appellant
of burglary. 

This claim is without merit.

B. Unlawful Restraint
The Unlawful Restraint statute reads as follows: A person commits an offense if he knowingly: (1) restrains another unlawfully

in circumstances exposing him to risk of serious bodily injury; or (2) holds another in a condition of involuntary servitude.” 18
Pa.C.S.A.§2902.

Appellant held the victim in a state of involuntary servitude by using her as a human shield when the police tracked him to the
Cager residence and attempted to arrest him following a prolonged and dangerous pursuit. See Commonwealth v. Wells, 460 A.2d
328, 330 (Pa.Super. 1983)(involuntary servitude as an element of unlawful restraint has no time dimension; holding another in
condition of slavery or prolonged involuntary servitude is not necessary, rather any period of time from brief to prolonged may
represent unlawful restraint). See also Commonwealth v. Prince, 719 A.2d 1086, 1089 (Pa.Super. 1998), and Commonwealth v.
Dehoniesto, 624 A.2d 156, 161 n.10 (Pa.Super. 1993), appeal denied 634 A.2d 217 (Pa. 1993)(simply holding an individual subject
to the will of another is sufficient to establish unlawful restraint).

Viewing the evidence in the light most favorable to the Commonwealth, the jury could find that the Commonwealth presented
evidence that Appellant restrained the victim and held her in a state of involuntary servitude.

Appellant’s claim is without merit.
Appellant’s final two (2) claims in this issue allege that the Trial Court erred in denying the Motion for Judgment of Acquittal

as to the charges of Burglary and Unlawful Restraint.
The standard of review for determining whether the Trial Court erred in denying a Motion for Judgment of Acquittal challenging

the sufficiency of the evidence is as follows:

A motion for judgment of acquittal challenges the sufficiency of the evidence to sustain a conviction on a particular
charge, and is granted only in cases in which the Commonwealth has failed to carry its burden regarding that charge.
...Any doubts regarding a defendant’s guilt may be resolved by the factfinder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances. The
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of
wholly circumstantial evidence. Moreover, when applying the above test, the entire record must be evaluated and all
evidence actually received must be considered. Finally, the trier of fact while passing upon the credibility of witnesses
and weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Hutchinson, 947 A.2d 800, 805-806 (Pa.Super. 2008)(citations and quotations omitted).

C. Burglary
A person is guilty of Burglary if they enter an occupied structure with the intent to commit a crime therein and without license

or privilege to enter. 18 Pa.C.S.A.§ 3502(A); Lambert, 795 A.2d at 1010.
Here, the Commonwealth produced evidence that Appellant: (1) broke a window to gain entry into the victim’s home; (2) did

not have permission to enter the home; (3) became aware of the police presence outside the home and physically restrained the
victim by the throat in her kitchen; (4) positioned her as a shield; and, (5) would not relinquish his control over the victim even
after the police gained entry into the property. See generally Commonwealth v. Viall, 420 A.2d 710, 712 (Pa.Super. 1980)(evidence
sufficient where the police officer who was dispatched to victimized business to investigate burglary in progress, saw defendant,
with whom he was personally acquainted, on roof of business, which had hole in ceiling, and defendant attempted to flee officer).

In the instant case, the Commonwealth provided evidence sustaining each element of the offense of Burglary. In reviewing the
applicable standards, this Court did not err in denying Appellant’s Motion for Judgment of Acquittal as ample evidence existed to
convict Appellant beyond a reasonable doubt.

Appellant’s claim is without merit.

D. Unlawful Restraint
The standard for review for determining whether the Trial Court erred in denying a Motion for Judgment of Acquittal challeng-

ing the sufficiency of the evidence has been set forth hereinabove. Hutchinson, 947 A.2d at 805-806.
The Unlawful Restraint statute reads as follows: A person commits an offense if he knowingly: (1) restrains another unlawfully



May 4 ,  2012 page 199

in circumstances exposing him to risk of serious bodily injury; or (2) holds another in a condition of involuntary servitude.” 18
Pa.C.S.A.§2902.

Here, the Commonwealth produced evidence that Appellant held the victim in a state of involuntary servitude by using her
as a human shield when the police tracked him to the Cager residence and attempted to arrest him following a prolonged and
dangerous pursuit. See Wells, 460 A.2d at 330 (involuntary servitude as an element of unlawful restraint has no time dimension;
holding another in condition of slavery or prolonged involuntary servitude is not necessary, rather any period from brief to pro-
longed may represent unlawful restraint). See also Prince, 719 A.2d at 1086; and Dehoniesto, 624 A.2d at 161 n.10 (simply holding
an individual subject to the will of another was sufficient to establish unlawful restraint).

In reviewing the applicable standards, this Court did not err in denying Appellant’s Motion for Judgment of Acquittal as ample
evidence existed to convict Appellant of Unlawful Restraint beyond a reasonable doubt.

Appellant’s claim is without merit.

IV.
Appellant’s fourth claim is that: A) the Trial Court erred in denying Appellant’s Post Sentencing Motions without a hearing since

the evidence was insufficient to convict Appellant of two counts of Robbery of a Motor Vehicle (Pettus and Toomer vehicles);
B) the Trial Court erred in denying the Motion for Judgment of Acquittal; C) the conviction for Robbery of a Motor Vehicle (Pettus
vehicle) was against the weight of the evidence; D) the conviction for Robbery of a Motor Vehicle (Toomer vehicle) was against
the weight of the evidence; E) additionally, Trial Counsel was ineffective for failing to raise a Motion for Judgment of Acquittal
regarding the Robbery of the Toomer motor vehicle. Appellant’s claims are without merit.

A. Sufficiency of the Evidence-Robbery of a Motor Vehicle
This Court has set forth the standard for the sufficiency of the evidence hereinabove. McClendon, 874 A.2d at 1228-1229. Robbery

of a Motor Vehicle is defined as follows: “A person commits a felony of the first degree if he steals or takes a motor vehicle from
another person in the presence of that person or any other person in lawful possession of the motor vehicle.” 18 Pa.C.S.A. § 3702(a).

In order for the Commonwealth to prove that an individual has committed the crime of a Robbery of a Motor Vehicle, it must
show the following: (1) the stealing, taking, or exercise of unlawful control over a motor vehicle; (2) from another person in the
presence of that person or any other person in lawful possession of the vehicle; and, (3) the taking must be accomplished by the
use of force, intimidation, or the inducement of fear in the victim. Commonwealth v. George, 705 A.2d 916, 919-920 (Pa.Super.1998),
appeal denied, 725 A.2d 1218 (Pa. 1998).

1. Pettus Vehicle
In the instant case, with regard to the Pettus vehicle, the facts can be briefly summarized as follows: (1) Appellant was a pas-

senger in the Pettus vehicle as a jitney fare, (2) the vehicle was subject to a stop by police, (3) Appellant ordered the driver, Mr.
Pettus, to exit the vehicle and approach the police to determine the reason for the stop and to keep the police from having contact
with Appellant, (4) Appellant told Mr. Pettus that under no circumstances did he want the police to have him (Appellant) exit the
vehicle, (5) once Mr. Pettus exited the vehicle, Appellant as the front seat passenger, slid over into the drivers’ seat and drove off
in the vehicle, and, (6) Mr. Pettus was left behind standing at the scene of the stop as police gave chase to his car that Appellant
was driving. (T.T.101-112).

The above evidence was legally sufficient to prove that Appellant was guilty beyond a reasonable doubt of Robbery of the Pettus
vehicle. George, 705 A.2d at 919-920 (evidence sufficient to prove Robbery of a Motor Vehicle where the vehicle is taken in the
presence of the owner). See also Commonwealth v. Bonner, 27 A.3d 255, 258 (Pa.Super. 2011).

Appellant’s claim is without merit.

2. Toomer Vehicle
With regard to the Toomer Vehicle, the facts can be briefly summarized as follows: (1) Eugene Toomer exited his vehicle on

New Beaver Avenue in the Woods Run area of the City of Pittsburgh in an attempt to assist police who were chasing Appellant on
foot, (2) Appellant struck Mr. Toomer and threw him to the ground, (3) Appellant then got into the driver’s side of Toomer’s vehi-
cle, (4) a police officer who was chasing Appellant was able to grab hold of the driver’s side door but Appellant sped away, (5) the
police officer was thrown to the ground, and, (6) police gave chase to Appellant who sped away in the Toomer Vehicle. (T.T. 63-69).

The above evidence was legally sufficient to prove that Appellant was guilty beyond a reasonable doubt of robbery of the
Toomer vehicle. George, 705 A.2d at 919-920; see also Bonner, 27 A.3d at 258.

Appellant’s claim is without merit.

B. Motion for Judgment of Acquittal
Appellant next claims that the Trial Court erred in denying the Motion for Judgment of Acquittal. This claim has been waived.

In this vague claim Appellant fails to state the specific crimes to which the motion was made. Appellant was charged with twelve
(12) crimes and two (2) summary offenses. Without a specific reference to the record, the Trial Court cannot address this claim,
and will not speculate as to the basis of the claim by combing through the record for Appellant. See Reeves, 907 A.2d at 2 (if a trial
court has to guess what issues defendant is appealing, that is not enough for meaningful review and the trial judge may find waiver
and disregard any argument). Therefore, this Court will not address this claim.

C. Weight of the Evidence
Appellant’s next two claims in this issue allege that the robbery of the Pettus and Toomer vehicles were against the weight of

the evidence. These claims are meritless.

The applicable standard of review for the weight of the evidence claim has been stated by the Superior Court as follows:

A claim alleging that the evidence presented at trial was against the weight of the evidence is addressed to the dis-
cretion of the trial court. Accordingly, an appellate court reviews the exercise of the trial court’s discretion; it does not
answer for itself whether the verdict was against the weight of the evidence. It is well settled that the jury is free to
believe all, part, or none of the evidence and to determine the cerdibility of witnesses, and a new trial based on where
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice. In determining whether this stan-
dard has been met, appellate review is limited to whether the trial judge’s discretion was properly exercised, and
relief will only be granted where the facts and inferences of record disclose a palpable abuse of discretion.
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Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011)(quotations and citations omitted).
Robbery of a Motor Vehicle is defined as follows: “A person commits a felony of the first degree if he steals or takes a motor

vehicle from another person in the presence of that person or any other person in lawful possession of the motor vehicle.” 18
Pa.C.S.A. § 3702(a).

1. Pettus Vehicle
In the instant case, with regard to the Pettus vehicle, the facts can be briefly summarized as follows: (1) Appellant was a

passenger in the Pettus vehicle as a jitney fare, (2) the vehicle was subject to a stop by police, (3) Appellant ordered the driver, Mr.
Pettus to exit the vehicle and approach the police to determine the reason for the stop and to keep the police from having contact
with Appellant, (4) Appellant told Mr. Pettus that under no circumstances did he want the police to have him (Appellant) exit the
vehicle, (5) once Mr. Pettus exited the vehicle, Appellant moved into the drivers’ seat and drove off, and, (6) Mr. Pettus was left
behind standing at the scene of the stop as police gave chase to his car that Appellant was driving. (T.T.101-112).

The verdict of guilt rendered by the jury on the Robbery of a Motor Vehicle charge as to the Pettus vehicle does not shock one’s
sense of justice and thus, is not against the weight of the evidence. George, 705 A.2d at 919-920; see also Bonner, 27 A.3d at 258.

Appellant’s claim is without merit.

2. Toomer Vehicle
With regard to the Toomer Vehicle, the facts can be briefly summarized as follows: (1) Eugene Toomer exited his vehicle on

New Beaver Avenue in the Woods Run area in the City of Pittsburgh in an attempt to assist police who were chasing Appellant on
foot, (2) Appellant struck Mr. Toomer and threw him to the ground, (3) Appellant then got into the driver’s side of Toomer’s vehi-
cle, (4) a police officer who was chasing Appellant was able to grab hold of the driver’s side door but Appellant sped away, (5) the
police officer was thrown to the ground, and, (6) police gave chase to Appellant who sped away in the Toomer Vehicle. (T.T. 63-69).

The verdict of guilt rendered by the jury on the Robbery of a Motor Vehicle charge as to the Pettus vehicle does not shock one’s
sense of justice and thus, was not against the weight of the evidence. George, 705 A.2d at 919-920; see also Bonner, 27 A.3d at 258.

Appellant’s claim is without merit.

E.
Appellant next argues that trial counsel was ineffective for failing to raise a Motion for Judgment of Acquittal regarding the

robbery of the Toomer motor vehicle charge.
As the Trial Court has noted hereinabove, in Barnett, 25 A.3d at 377, the Superior Court stated that the Court will no longer

engage in the review of ineffective assistance of counsel claims on direct appeal. Consequently, even if the record were to be devel-
oped as to the ineffective assistance of counsel claim, the Superior Court will not review it in the present procedural posture. Id.
Thus, the Trial Court did not err in denying Appellant’s Motion for Judgment of Acquittal.

V.
Appellant’s next claim is as follows: A) the Trial Court erred in denying Appellant’s Post-Sentence Motions without a hearing

since the evidence was insufficient to convict Appellant of Possession with Intent to Deliver 2.41 grams of heroin; B) Trial Counsel
was ineffective for failing to raise a Motion for Judgment of Acquittal at that count (PWID); and C) the conviction was against the
weight of the evidence.

A. Sufficiency of the Evidence-Possession with Intent to Deliver
Appellant claims that the evidence was insufficient to convict him of Possession with Intent to Deliver regarding the 2.41 grams

of heroin. This claim is meritless.

Possession with Intent to Deliver a Controlled Substance, Section 35 P.S.§780-113(a)(30) states:

(a) The following acts and the causing thereof within the Commonwealth are hereby prohibited:

. . . . .

(30) Except as authorized by this act, the manufacture, delivery, or possession with intent to manufacture or deliver,
a controlled substance by a person not registered under this act, or a practitioner not registered or licensed by the
appropriate State board, or knowingly creating, delivering or possessing with intent to deliver, a counterfeit controlled
substance.

35 Pa.C.S.A.§ 780-113(a)(30).

The appellate standard for a review of the sufficiency of the evidence for Possession with Intent to Deliver a Controlled
Substance is well established:

When reviewing a challenge to the sufficiency of the evidence with regards to a PWID conviction, we are mindful that

[t]he Commonwealth must prove both the possession of the controlled substance and the intent to deliver the controlled
substance. It is well settled that all the facts and circumstances surrounding possession are relevant in making a deter-
mination of whether contraband was possessed with intent to deliver.

In Pennsylvania, the intent to deliver may be inferred from possession of a large quantity of controlled substance. It
follows that possession of a small amount of a controlled substance supports the conclusion that there is an absence
of intent to deliver.

Notably, if, when considering only the quantity of a controlled substance, it is not clear whether the substance is being
used for personal consumption or distribution, it then becomes necessary to analyze other factors.

Commonwealth v. Lee, 956 A.2d 1024, 1028 (Pa.Super.2008) (citations and quotations omitted).

Here, the Commonwealth provided legally sufficient evidence that Appellant possessed a controlled substance with the intent
to deliver. With regard to this charge, the facts can be briefly summarized as follows: (1) Appellant, as a passenger in the Pettus
Vehicle, engaged in a drug transaction at the corner of Shadeland and Woodland Avenues, (2) Appellant had one hundred forty six
(146) stamped bags of heroin in his front pants pocket, (3) Appellant had thirty seven ($37) dollars in currency with the heroin, (4)
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a narcotics expert concluded that Appellant possessed the heroin with the intent to distribute, (5) a search of the Pettus Vehicle
yielded a Tec 9 mm pistol in the right front passenger area, and, (6) there was a baggie of marijuana and a cell phone also found
in the vehicle. See Lee, 956 A.2d at 1028 (all facts and circumstances surrounding possession are relevant to the determination of
possession with intent to deliver), see also, Commonwealth v. Jackson, 645 A.2d 1366, 1368 (Pa.Super. 1994).

Reviewing the facts in the light most favorable to the Commonwealth as the verdict winner, and viewing the totality of the
circumstances, the evidence established that Appellant possessed the heroin with the intent to deliver it.

Appellant’s claim is without merit.

B. Ineffective Assistance of Counsel
Appellant next argues that Trial Counsel was ineffective for failing to raise a Motion for Judgment of Acquittal as to the

Possession with Intent to Deliver charge.
Again the Trial Court notes that in Barnett, 25 A.3d at 371, the Superior Court stated that the Court will no longer engage in the

review of ineffective assistance of counsel claims on direct appeal. Consequently, even if the record were to be developed as to the
ineffective assistance of counsel claim, the Superior Court will not review it in the present procedural posture. Barnett, 25 A.3d at
377. Thus, the Trial Court did not err in denying Appellant’s Motion for Judgment of Acquittal.

C.
Lastly, Appellant argues that his conviction for Possession with Intent to Deliver narcotics was against the weight of the

evidence.
The trial court, in the exercise of its discretion, may award a new trial on the basis that the verdict is against the weight of the

evidence if the verdict is so contrary to the evidence as to shock one’s sense of justice. Commonwealth v. Gibson, 720 A.2d 473, 480
(Pa. 1998), cert. denied, 528 U.S. 852 (1999).

With regard to the Possession with Intent to Deliver charge, the facts can again be briefly summarized as follows: (1) Appellant,
as a passenger in the Pettus Vehicle, engaged in a drug transaction at the corner of Shadeland and Woodland Avenues, (2) Appellant
had one hundred forty six (146) stamped bags of heroin in his front pants pocket, (3) Appellant had thirty seven ($37) dollars in
currency with the heroin, (4) a narcotics expert concluded that Appellant possessed the heroin with the intent to distribute, (5) a
search of the Pettus Vehicle yielded a Tec 9 mm pistol in the right front passenger area, and, (6) there was a baggie of marijuana
and a cell phone also found in the vehicle. See Commonwealth v. Harper, 611 A.2d 1211, 1217 (Pa.Super. 1992) (for purposes of
weighing evidence against defendant charged with possession with intent to deliver cocaine, totality of circumstances will be deter-
minative, not presence or absence of any particular piece of evidence ordinarily indicative of drug trafficking).

In the instant case, a review of the record regarding the evidence of the Possession with Intent to Deliver charge supports a
conviction for the charge and does not shock one’s sense of justice.

Appellant’s claim is without merit.

VI.
Appellant’s underlying claims in his last issue are that: A) the Trial Court erred in imposing a manifestly excessive aggregate

sentence of nine (9) to eighteen (18) years by running five (5) of the sentences consecutively; and, B) the aggravated range
sentences for Resisting Arrest and Fleeing or Attempting to Elude Police Officers were manifestly excessive and not supported on
the record by adequate reasons. These claims are without merit.

Appellant’s claims challenge the discretionary aspects of sentencing thus implicating the following principle:

[T]he proper standard of review when considering whether to affirm the sentencing court’s determination is an abuse
of discretion...[A]n abuse of discretion is more than a mere error of judgment; thus, a sentencing court will not have
abused its discretion unless the record discloses that the judgment exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will. In more expansice terms, our Court recently offered: An abuse of discre-
tion may not be found merely because an appellate court might have reached a different conclusion, but requires a
result of manifest unreasonableness, or partiality, prejudice, bias or ill-will, or such lack of support so as to be clearly
erroneous.

The rationale behind such broad discertion and the concomitantly derential standard of appellate review is that
the sentencing court is in the best position to determine the proper penalty for a particular offense based upon an
evaluation of the individual circumstances before it.

Commonwealth v. Walls, 926 A.2d 957, 961 (Pa.2007)(citations and quotations omitted).

Furthermore, challenges to the discretionary aspects of sentencing do not entitle an Appellant to review as of right. An appel-
lant challenging the discretionary aspects of sentencing must satisfy a four (4) part test:

In order to invoke the jurisdiction of the Superior Court the Court determines: (1) whether Appellant has filed a timely
Notice of Appeal pursuant to Pa.R.A.P. 902 and 903; (2) whether the issue was properly preserved at sentencing or in
a Motion to Reconsider a Motion to Modify Sentence pursuant to Pa.R.A.P. 2119(f); and (4) whether there is a substan-
tial question that the sentence appealed fro is not appropriate under the sentencing code pursuant to 42
Pa.C.S.A.§9781(b).

Commonwealth v. Evans, 901 A.2d 528, 533 (Pa.Super. 2006) appeal denied, 909 A.2d 303 (2006).

A. Aggregate Sentence
While Appellant has filed a timely Notice of Appeal, and properly preserved this claim by filing a Post Sentence Motion raising

this claim that the aggregate sentence was excessive, nonetheless, Appellant has not presented a substantial question that entitles
Appellant to review in this instance. The Superior Court will not accept bald assertions of sentencing errors and the Court has indi-
cated that a substantial question exists, “only when the Appellant advances a colorable argument that the sentencing judge’s
actions were either: (1) inconsistent with a special provision of the sentencing code; or, (2) contrary to the fundamental norms
which underlie the sentencing process.” Commonwealth v. Sierra, 752 A.2d 910, 912-213 (Pa.Super. 2000).

Appellant has not presented a substantial question by merely claiming that the nine (9) to eighteen (18) year aggregate sen-
tence was manifestly excessive and accomplished by running five (5) of eleven (11) sentences consecutively. See Commonwealth
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v. Mastromarino, 2 A.3d 581, 588 (Pa.Super.2010) (sentencing court has discretion to impose its sentence concurrently or consec-
utively to other sentences being imposed pursuant to 42 Pa.C.S.A.§9721), see also Commonwealth v. Hoag, 665 A.2d 1212, 1214
(Pa.Super. 1995)(explaining that defendant is not entitled to “volume discount” for his or her crimes).

Here Appellant committed two violent felonies (Robbery of a Motor Vehicle); led police on a high speed chase through several
city neighborhoods and onto a major and heavily traveled interstate highway; violently entered a citizen’s residence and held that
person against her will, and as a shield against the police who had to utilize a canine officer to find him. All of this was done to
avoid apprehension and maintain possession of the 146 stamp bags of heroin. Appellant was sentence to periods of incarceration
as follows:

Count One (1): Robbery of a Motor Vehicle- three (3) to six (6) years (a standard range sentence);

Count Two (2): Robbery of a Motor Vehicle- three (3) to six (6) years (a standard range sentence) concurrent with
Count One(1);

Count Three (3): Burglary- two (2) to four (4) years (a standard range sentence) consecutive to Count Two (2);

Count Seven (7): Posession with Intent to Deliver- three (3) to six (6) years consecutive to Count Three (3) (a manda-
tory minimum sentence);

Count Nine (9): Unlawful Restraint-six (6) to twelve (12) months (an aggravated range sentence) concurrent to Count
Seven (7);

Count Ten (10): Resisting Arrest- six (6) to twelve (12) months (an aggravated range sentence) consecutive to Count
Nine (9);

Count Eleven (11): Fleeing or Attempting to Elude Police Officers- six (6) to twelve (12) months (an aggravated range
sentence) consecutive to Count Ten (10).

S.T. at pp. 36-3717. See Commonwealth v. Marts, 889 A.2d 608, 611-612 (Pa.Super. 2005)(the trial court’s exercise of discretion
in imposing consecutive as opposed to concurrent sentences is not viewed as raising a substantial question that would allow the
granting of allowance of appeal).

In an analogous circumstance The Superior Court has stated with presently applicable acumen:

Thus, in our view, the key to resolving the preliminary substantial question inquiry is whether the decision to sen-
tence consecutively raises the aggregate sentence to what appears upon its face to be, an excessive level in light of the
criminal conduct at issue in the case...while in extreme cases such as those found in Dodge [58 1/2-124 years impris-
onment for property crimes] this exercise of discretion can be viewed as raising a substantial question; here the
crimes do not inure to such a finding. Appellant took part in what could be described as a “crime spree”. It involved
first an armed robbery of two individuals at a retail store, then a kidnapping of a father and infant daughter as well
as a car theft. Compounding the prior crimes, Appellant’s co-conspirator drove in a manner threatening the lives of
the kidnap victims. In all numerous individuals were terrorized during this spree and numerous lives endangered.

Commonwealth v. Gonzalez-Jesus, 994 A.2d 595, 598-599 (Pa.Super. 2010)(footnote omitted)(citing Commonwealth v. Dodge, 957
A.2d 1198 (Pa.Super. 2008)).

Even if the Superior Court were to determine that Appellant raised a substantial question as to the appropriateness of sentence
it is without merit.

It is well established that, “In a challenge to the discretionary aspects of sentence the appellant must invoke this courts’ juris-
diction by including in his or her brief a separate concise statement demonstrating that there exists a substantial question as to the
appropriateness of the sentence under the sentencing code.” Commonwealth v. Wright, 600 A.2d 1289, 1290 (Pa.Super.1990), see
also Commonwealth v. Tuladziecki, 522 A.2d 17, 19 (Pa. 1987), Pa.R.A.P. 2119(f). Appellant has not complied with Pa.R.A.P. 2119(f)
and the issue is waived. Commonwealth v. Robinson, 931 A.2d 15, 19 (Pa.Super. 2007)(if defendant fails to include an issue in his
2119(f) statement and the Commonwealth objects, the issue is waived).

Appellant merely argues that the Trial Court imposed a manifestly excessive sentence by running Appellant’s sentences
consecutively. The imposition of a concurrent or consecutive sentence is discretionary. Commonwealth v. Wienckowski, 537 A.2d
866, 870 (Pa.Super. 1988). Appellant does not present a substantial question.

Appellant’s claim is without merit.

B. Aggregate Range Sentences
Appellant next argues that the Trial Court imposed a manifestly excessive sentence by sentencing Appellant in the aggravated

range for the Resisting Arrest and Fleeing or Attempting to Elude a Police Officer charges as it was not supported by the record. 
Appellant’s challenge to a sentence in the aggravated range may raise a substantial question. Commonwealth v. Hyland, 875

A.2d 1175, 1183-1184 (Pa.Super. 2005)(claim that sentencing court imposed an aggravated range sentence without consideration of
mitigating circumstances raises a substantial question permitting appellate review). Nonetheless this claim is without merit.

The record clearly demonstrates that the Trial Court, consistent with its sentencing obligation, took into account: (1) the nature
of the offense; (2) the contents of the presentence report; (3) the sentencing guidelines; (4) the impact of the offense on the victims
and community; (5) Appellant’s background and rehabilitative needs; and, (6) potential mitigating factors offered by Appellant or
on his behalf. S.T. at 33-36. See Commonwealth v. Moury, 992 A.2d 162, 171 (Pa.Super. 2010)(when imposing a sentence court is
required to consider the particular circumstances of the offense and the character of the defendant, making reference to defen-
dant’s prior criminal records, his age, personal characteristics and his potential for rehabilitation).

The Trial Court noted on the record that the nature and circumstances of the offenses were traumatic and impacted several city
neighborhoods. The Trial Court also noted that Appellant endangered the victim, as well as citizens and police on a prolonged high
speed chase through several neighborhoods and on a heavily traveled parkway/interstate highway. (S.T. 35). The Trial Court found
Appellant showed absolutely no regard for the life and safety of citizens in the communities and on the highways during this
incident. (S.T. 36). Specifically, this Court found that the circumstances of Appellant’s conduct and crimes were so traumatic and
potentially life altering that the sentence should reflect the same. (S.T. 36). Except for the Fleeing and Eluding and Resisting Arrest
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charges, the sentences were standard range sentences or below standard range sentences. The Court noted that it had imposed
aggravated sentences at the fleeing and resisting arrest charges because of the danger to persons and communities posed by
Appellant’s protracted course of conduct. (S.T. 39). Moury, 992 A.2d at 171.

This claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 17, 2012

1 18 Pa.C.S.A.§ 3702 (a).
2 18 Pa.C.S.A.§ 3502 (a).
3 18 Pa.C.S.A.§ 2702 (a)(2).
4 18 Pa.C.S.A.§ 6105 (a)(1).
5 18 Pa.C.S.A.§ 6106 (a)(1).
6 35 Pa.C.S.A.§ 780-118 (a) (30).
7 35 Pa.C.S.A.§ 780-118 (a) (16).
8 18 Pa.C.S.A.§ 902 (a)(1).
9 18 Pa.C.S.A.§ 5104.
10 75 Pa.C.S.A.§ 3733 (a).
11 18 Pa.C.S.A.§ 4914 (a).
12 75 Pa.C.S.A.§ 1543 (a).
13 75 Pa.C.S.A.§ 3736 (a).
14 The letters T.T. followed by numerals refer to pages of the Jury Trial Transcript dated March 24-27, 2009.
15 Appellant sets forth every one of his claims under the verbiage that “the Trial Court erred in denying Appellant’s Post-Sentence
Motion without a hearing”. Rather than address the Trial Court’s decision to deny a hearing on Appellant’s Post-Sentencing
Motions in each and every issue raised by Appellant, the Trial Court’s decision will be addressed here. Pa.R.Cr.P. 720(B)(2)(b)
provides, “Hearing; Argument. The judge shall also determine whether a hearing or argument on the motion is required, and if so,
shall schedule a date or dates certain for both.” Under this rule, the Trial Court has the discretion to schedule a hearing. The
purpose of a hearing would be to adduce additional evidence regarding alleged errors that would assist in the review of the claims.
No such evidence could be adduced here and thus, a hearing was not warranted on these claims.
16 Appellant has actually raised seventeen (17) separate issues in what he has designated issues two (2) through six (6). This made
it exceedingly difficult for the Trial Court to cogently present and discuss the issues, consequently the Trial Court, by necessity,
has had to organize and at times properly phrase Appellant’s issues. See Commonwealth v. Robinson, 864 A.2d 460, 480 n.28 (Pa.
2004)(quoting United States v. Hart, 693 F.2d 286, 287 (3d Cir. 1982)(“Because of the inordinate number of meritless objections
pressed on appeal, spotting the one bona fide issue was like finding a needle in a haystack”).
17 The letters “S.T.” followed by numerals refer to pages of the Sentencing Transcript dated October 7, 2009.

Commonwealth of Pennsylvania v.
Timothy Brunner

Criminal Appeal—Homicide—Weight of the Evidence—2nd Degree Murder—Severance of Co-defendant’s Trial

No. CC 200913465. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 20, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Timothy Brunner, was charged by Criminal Information (200913465) with one count each of: Criminal Homicide1;
Kidnapping2; Abuse of Corpse3; and Criminal Conspiracy4. Appellant filed a pre-trial motion to sever his case from that of co-defen-
dant Kristopher Benjamin (CC 200913466) which was denied by the Trial Court.

Appellant proceeded to a jury trial on April 4, 2010, and on April 14, 2010 Appellant was convicted of Second Degree Murder,
Kidnapping, Abuse of Corpse, and Criminal Conspiracy (Kidnapping and Abuse of Corpse)5

On July 7, 2010, Appellant was sentenced to a life sentence at the charge of Second Degree Murder, and consecutive periods of
incarceration of four (4) to eight (8) years (Kidnapping), one (1) to two (2) years (Abuse of Corpse), four (4) to eight (8) years
(Criminal Conspiracy).

Appellant filed a post sentence motion which was denied, and this appeal followed.
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Facts
In the early summer of 2009 Amy Kucsmas (victim) was actively involved in daily drug seeking behavior in the Mt. Oliver and

Carrick sections of Allegheny County. (T.T. 206-208, 223, 245-245)6 In late June or early July Kucsmas spent several days in the
apartment of Timothy Brunner. (T.T. 283, 384-385, 738, 813-816) Brunner’s residence was apartment number two (2) of a four (4)
unit building located in Mt. Oliver, and at that time he was residing there with his girlfriend, Ceira Brown. (T.T. 280-281) Kristopher
Benjamin was a friend and former co-worker of Brunner and lived in that same apartment building – apartment number four (4),
which was located above Brunner’s apartment. (T.T. 281-282, 679, 774-775, 809) Shortly after Kucsmas began staying at Brunner’s
apartment she “disappeared”, taking approximately $200 of Brunner’s money as well as his photo identification card (ID). (T.T.
282, 385-386, 818)

In the evening of July 11, 2009 Brunner, Benjamin and Brown went to the Hazelwood section of the City of Pittsburgh. In the
early morning hours of July 12th they were returning to their Mt. Oliver apartment building when Benjamin saw Kucsmas walk-
ing along Brownsville Road in the Carrick section of the city. (T.T. 287, 342) They were traveling in a pick-up truck driven by
Benjamin that belonged to a neighbor James House. (T.T. 285) Upon observing Kucsmas, Benjamin stated, “Fucking Amy”, and
pulled the truck over. (T.T. 287, 343) Brunner and Benjamin got out of the truck and both men angrily confronted Kucsmas about
the stolen money and ID. Kucsmas denied taking the money and eventually became so frightened during the confrontation that she
urinated on herself. (T.T. 209-216, 287-292, 387) Brunner took Kucsmas’ purse and searched through it until he found the ID that
had been stolen. (T.T. 213, 290, 347, 387-388)

Once Brunner discovered his ID, he and Benjamin told Kucsmas that she was going with them, and they began pulling
her toward the truck. (T.T. 214) Kucsmas initially resisted, but Brunner assured her that everything would be okay and that
she should come home with them; Kucsmas ceased her resistance and got into the truck, followed by Brunner and Benjamin.
(T.T. 214, 291)

Benjamin drove to an isolated and hilly area of a nearby park where Kucsmas was ordered out of the truck. (T.T. 294, 394)
Brunner and Benjamin again angrily confronted Kucsmas about the money and repayment, threatening to throw her over the hill.
(T.T. 295-296, 397-401) Kucsmas was scared and crying, assuring the men that she would pay the money back. (T.T. 296-297)
Kucsmas was ordered back into the truck whereupon they drove back to their apartment building. (T.T. 298-299) 

Once there Brown was ordered by Brunner to take Kucsmas by the hand to prevent her from fleeing, and Kucsmas was escort-
ed to Brunner’s apartment by Brunner, Benjamin, and Brown. (T.T. 301) Once in the living room, Benjamin began yelling at
Kucsmas about the money and made her take off her clothes whereupon he retrieved $60 from her “private area”, which in turn
was given to Brunner. (T.T. 413, 425-427) Brunner, now armed with a handgun, and Benjamin begin to beat and yell at Kucsmas.
(T.T. 304, 415, 845-849) During this time Brunner cocked the weapon and fired a shot into the floor of the apartment. (T.T. 304, 415)
Brown retreated to her bedroom, but heard Brunner and Benjamin continue the beating, as well as Kucsmas pleading with the two
men to stop. (T.T. 306, 845-848)

Eventually the beating stopped and Kucsmas was ordered to go to the bathroom and shower. (T.T. 307, 849) While Kucsmas was
in the bathroom Brunner and Benjamin had a discussion regarding the serious nature of the injuries they had inflicted on her, and
they came to an agreement that she could not leave the apartment because of that. (T.T. 310, 418, 852)

When Kusmas finished showering Brown witnessed Brunner go into the bathroom and help Kucsmas out of the shower. (T.T.
311) As Kucsmas began to walk out of the bathroom Brown saw Brunner put his arm around her neck from behind, and Benjamin
approach her from the front. (T.T. 311, 327, 855) Brown then put her head under the covers of her bed, but she heard Kucsmas
struggling and gasping for air. (T.T. 311) Kucsmas was punched in the head, which knocked her to the bathroom floor. As she lay
there her chest was stomped on, and bloody foam oozed out of her mouth and nose. (T.T. 855) When the struggling and gasping
stopped, Brown heard Brunner remark to Benjamin, “she fought hard”. (T.T. 311, 368) Brown took her head out from under the
covers and saw Kucsmas laying motionless on the bathroom floor with Brunner and Benjamin standing around her. (T.T. 312)
Brunner and Benjamin picked Kucsmas up and laid her on the floor in front of Brown’s bed. (T.T. 313) Brown was ordered to go
outside and make certain that no one was around. (T.T. 313)

Brunner went to the basement of the building and returned with a roll of carpet. (T.T. 558-560, 857-862) Brunner and Benjamin
rolled Kucsmas body in the carpet and placed her in the back of the pick-up truck. (T.T. 865-868) At Benjamin’s suggestion they
then drove to Hunter Park in Wilkinsburg Borough where the body was left in a weeded/wooded area. (T.T. 868) Benjamin was
familiar with this area because he grew up nearby.

When Brunner returned to his apartment he awakened Brown and told her that they had left Kucsmas behind a dumpster, and
he planned to go back and burn the body. (T.T. 317, 319) Brown was instructed to clean up some blood spots on the living room
carpet, as well as some pieces of cut carpet that Kucsmas’ body had been wrapped in. (T.T. 317-318, 419-420) Brunner instructed
Brown that if she were ever questioned by the police, that she was to acknowledge the confrontation with Kucsmas on the street
and the return with her to the apartment building, but to inform the police that upon their return they went their separate ways
and Kucsmas never went into Brunner’s apartment. (T.T. 324)

On July 23, 2009 a tree cutting crew was dumping wood chips at Hunter Park when they discovered the carpet and partially
decomposed body of Amy Kucsmas dumped by Brunner and Benjamin eleven (11) days earlier. (T.T. 71-73, 89, 96)

The medical examiner was not able to determine the exact cause of death due to the advanced stage of decomposition, however
there were multiple areas of blunt force trauma to the body including broken ribs and head trauma. (T.T. 140-142) Given all the
circumstances presented, including the trauma to the body and where and how the body was found, the pathologist concluded that
the manner of death was homicide. (T.T. 141-146, 167)

Appellant and Benjamin were arrested and charged as noted hereinabove.

Matters Complained of on Appeal
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

A. The court erred in denying the Motion to Sever the cases of Timothy Brunner and Kristopher Benjamin for trial inso-
far as (1) their defenses were mutually antagonistic and conflicted at the core insofar as Mr. Brunner asserted that Mr.
Benjamin alone planned to and did assault and kill the victim while he (Mr. Brunner) observed but did not participate,
and Mr. Benjamin that he was not present at the scene; (2) the jury was placed in a position that to believe one defen-
dant’s testimony could be tantamount to a rejection of the co-defendant’s testimony; (3) statements made to third parties
by one defendant prejudiced the remaining defendant.
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B. The verdicts of guilty of second degree Murder and Kidnapping were contrary to the weight of the evidence for the
reasons set forth in the Post-Sentencing Motions. The testimony of the Commonwealth’s key witness, Andre Drewery, who
was a crack addict, with regard to the details of what occurred on Brownsville Road, was unreliable and inherently incon-
sistent (he stated that the victim entered the truck of her own free will, but also said it appeared that she didn’t want to
go), and was contrary to the testimony of both Mr. Brunner and Mr. Benjamin, as well as that of Commonwealth eyewit-
nesses Ceira Brown, who testified that there was absolutely no coercion used against Ms. Kucsmas when she was
approached on Brownsville Road, that Mr. Brunner never threatened the victim at any time, that codefendant Kris
Benjamin, who was driving that night, decided on his own to stop at Transverse Park, and that only Kris Benjamin, threat-
ened the victim, and that she did not see who assaulted Ms. Kucsmas. The evidence presented to support a finding that
Mr. Brunner conspired, or acted as the principal or an accomplice in the Kidnapping was so contradictory, weak, and
inconclusive that the conviction for that offense could only have been on mere surmise and conjecture. The conviction of
Second Degree Murder, the underlying felony for which was the Kidnapping was based on the same inherently unre-
liable and inconsistent testimony resulting in an invalid conviction insofar as it failed to establish that Mr. Brunner
conspired, or acted as the principal or an accomplice in the murder.

I.
Appellant claims that the Trial Court erred by denying his Motion to Sever his trial from that of his co-defendant (Benjamin).
Rule 582 of the Pennsylvania Rules of Criminal Procedure permits joinder of offenses or defendants as follows:
Rule 582. Joinder-Trial of Separate Indictments or Informations.

A. Standard

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of separa-
tion by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or transaction. (2) Defendants charged in separate indictments or
informations may be tried together if they are alleged to have participated in the same act or transaction or in the
same series of acts or transactions constituting an offense or offenses.

Pa.R.Crim.P. 582(a).

Here Appellant and Benjamin were both charged with criminal homicide, kidnapping, abuse of corpse and criminal conspiracy
in regard to the death of Amy Kucsmas. The witnesses and evidence as to each defendant were substantially the same and
admissible as to both defendants. (T.T. 14-15) The preference for joint trials when that circumstance exists and conspiracy is
charged is well established, and has been stated thusly by the Pennsylvania Supreme Court:

The decision whether to grant a motion for severance is a matter within the sound discretion of the trial court and should
not be disturbed absent abuse of discretion. Here the defendants were charged with conspiracy as well as first degree
murder. Joint trials are advisable where conspiracy is charged. Where however, a party can show that he will be preju-
diced by a joint trial severance is the proper remedy.

Commonwealth v. Chester, 587 A.2d 1367, 1372-1373 (Pa. 1991) (citations omitted)

Here the Trial Court: (1) closely reviewed the motion to sever filed on behalf of Appellant; (2) reviewed the affidavit of proba-
ble cause to provide a better context to both better understand and evaluate the motion to sever; and, (3) considered oral argument
on the motion to sever. (T.T. 5-14) The Trial Court determined that while the possibility of antagonistic defenses existed, nonethe-
less the level of antagonism or prejudice, if any, did not rise to that which required severance. Commonwealth v. Houseman, 986
A.2d 822, 832 (Pa. 2009), Commonwealth v. Williams, 720 A.2d 679, 685 (Pa. 1998) cert. denied, 526 U.S. 1161 (1999) (severance
should be granted only where the defenses are so antagonistic that they are irreconcilable).

As further stated in Chester,

[T]he probability of an antagonistic defenses is a factor which the trial court should consider in deciding whether to grant
severance. However more than a bare assertion of antagonism is required. The mere fact that there is hostility between
the defendants or that one may try to save himself at the expense of another, is in itself not sufficient grounds to require
separate trials. In fact, it has been asserted that the defendants have conflicting versions of what took place, or the extents
to which they participated in it, is a reason for rather than against a joint trial because the truth may be more easily deter-
mined if all are tried together.

Chester, 587 A.2d at 1373 (citations omitted)7

Here the Trial Court correctly concluded that a joint trial not only served the interests of judicial economy, but that a joint trial
would further the truth determining process and not prejudice the Appellant. (T.T. 15) See Commonwealth v. Brown, 925 A.2d 147,
162 (Pa. 2007) (defendant claiming error on appeal has the burden of demonstrating that he suffered actual, not speculative,
prejudice because of ruling permitting joint trial).

Appellant’s claim is without merit.

II.
Appellant claims that the guilty verdicts on the charge of Second Degree Murder and the charge of Kidnapping were contrary

to the weight of the evidence. These claims are without merit.
The applicable standard of review for Appellant’s claims has been stated thusly,

A claim alleging the verdict is against the weight of the evidence is addressed to the discretion of the trial court.
Accordingly, an appellate court reviews the exercise of the trial court’s discretion; it does not answer for itself whether
the verdict was against the weight of the evidence. It is settled that the jury is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses, and a new trial based on a weight of the evidence claim is
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only warranted where the jury’s verdict is so contrary to the evidence it shocks one’s sense of justice. In determining
whether this standard has been met, appellate review is limited to whether the trial judge’s discretion was properly
exercised, and relief will only be granted where the facts and inferences of record disclose a palpable abuse of
discretion.

Commonweath v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011)

A. Kidnapping
The offense of Kidnapping is defined as follows:

2901. Kidnapping

(a) Offense defined – A person is guilty of kidnapping if he unlawfully moves another substantial distance from the
place where he is found or if he unlawfully confines another for such a period in a place of isolation, with any of the
following intentions:

*  *  *

(3) To inflict bodily injury on or to terrorize the victim.
18 Pa.C.S. § 2901(a)

The statute further provides that a removal or confinement of a victim who is over the age of fourteen and is not incapacitated
is unlawful for purposes of establishing a kidnapping if it is accomplished by force, threat, or deception. 18 Pa. C.S. 2901(b).
Commonwealth v. Begley, 780 A.2d 605, 618 (Pa. 2001) (evidence sufficient to support kidnapping conviction where victim was
lured from her home based on deception and taken a substantial distance and killed.)

The Trial Court has set forth a detailed recitation of facts hereinabove and respectfully incorporates that by reference for
present purposes. See supra pp. 3-7. Briefly stated however for present purposes, the evidence established that Appellant was
the aggrieved party regarding the theft of his money and ID by Kucsmas, and the evidence clearly demonstrated that he angrily
confronted her on Brownsville Road in the presence of, and with the participation of co-defendant Benjamin. (T.T. 211-213) The
evidence further established that both Appellant and Benjamin were pulling on the arms and shoulders of Kucsmas telling her she
was going with them, “get into the truck”; and the intimidation continued until such time that Kucsmas became so afraid that she
urinated on herself and agreed to go with the two men. (T.T. 211-216, 239-240) While there was evidence that immediately before
Kucsmas got into the truck Appellant hugged Kucsmas and told her, “it’s all right, we’ll work this out”, that does not impact
adversely on the legal analysis which encompasses force, threats or deception, all of which occurred here. Malloy, 856 A.2d at 780,
Begley, 780 A.2d at 618. (fact that victim voluntarily accompanied actors based on actors’ deception does not remove conduct from
reach of statute.)

While there were some inconsistencies in the testimony of the witnesses as to the events on Brownsville Road, those inconsis-
tencies were minor. The abduction itself, whether by force, threat of force, or deception was largely consistent in its factual basis,
as it actually included all three of the statutory factors. Houser, 18 A.3d at 1136 (jury is free to believe all, part, or none of the
evidence); Begley, 780 A.2d at 618 (evidence sufficient for kidnapping conviction where victim was lured from her home.)

The Commonwealth witnesses were extensively cross-examined and Appellant’s claim regarding surmise and conjecture is
refuted by evidence of record, and was resolved by the jury consistent with the analysis above. See Commonwealth v. Gooding, 818
A.2d 546, 551-552. (Pa. Super. 2003) (extensive nature of witnesses’ criminal background was revealed to the jury and it was the
jury’s responsibility to assess their credibility; kidnapping verdict was not against the weight of the evidence).

Appellant’s claim is without merit.

B. Second Degree Murder
Murder of the second degree is a criminal homicide committed while a defendant was engaged as a principal or an accomplice

in the perpetration of a felony. 18 Pa. C.S. 2502 (b). Furthermore 18 Pa. C.S. 2502 (d) defines perpetration of a felony as, “the act
of the defendant in engaging in or being an accomplice in the commission of, or an attempt to commit, or flight after committing,
or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, or kidnapping”.
18 Pa. C.S. 2502.

Appellant bases the present argument on the same flawed argument set forth in issue II(A) above, and the Trial Court has
addressed that hereinabove. See supra pp. 13-15. The jury resolved the credibility issues, and the record in this case reveals no
inherently unreliable testimony as Appellant suggests. Houser, 18 A.3d at 1126, see also Commonwealth v. Lambert, 795 A.2d 1010,
1023 (Pa. Super. 2002) (when an actor engages in one of the statutorily enumerated felonies and a killing occurs, the law, via the
felony-murder rule, allows the finder of fact to infer the killing was malicious from the fact the actor was engaged in a felony of
such dangerous nature to human life).

Appellant and Benjamin abducted Kucsmas off of the street, terrorized her at a park and at Appellant’s apartment, beat her and
killed her when they decided she could not leave the apartment because of the serious injuries inflicted. Finally they “dumped”
her body in a weeded/wooded area of another park in hopes that their conduct would not be discovered. The testimony that estab-
lished the kidnapping and killing was not so inherently unreliable and inconsistent so as to result in an invalid conviction, rather
the testimony provided a compelling account of heinous and senseless kidnapping and murder which the jury accepted and entered
verdicts accordingly.

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 20, 2012

1 18 Pa.C.S. § 2501(a).
2 18 Pa. C.S. 2901 (a).
3 18 Pa. C.S. 5510.
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4 18 Pa. C.S. 903(a)(1).
5 Co-Defendant Benjamin was convicted of First Degree Murder, Kidnapping, Abuse of Corpse, and Criminal Conspiracy on that
same date.
6 “T.T.” refers to the trial transcript of April 4-14, 2010 which is comprised of two (2) volumes.
7 The Trial Court succinctly stated the severance positions as follows: “All right. On Brunner is going to say that Benjamin did
it, and Benjamin is going to say that he wasn’t there”. (T.T.10) It eventually did come to pass that each defendant tried to save
himself at the expense of the other. (T.T. 677-802; 804-923) Chester, 587 A.2d at 1373.

Commonwealth of Pennsylvania v.
Kristopher Benjamin

Criminal Appeal—Homicide—Sufficiency—1st Degree Murder—Severance of Co-defendant’s Trial—Jury Instructions—
Implied Admission—Intent to Kill—Kidnapping—Inflammatory Photos

No. CC 200913466. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 20, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Kristopher Benjamin, was charged by Criminal Information (200913466) with one count each of: Criminal
Homicide1; Kidnapping2; Abuse of Corpse3; and Criminal Conspiracy4. Appellant filed a pre-trial motion to sever his case from that
of co-defendant Timothy Brunner (CC 200913465) which was denied by the Trial Court.

Appellant proceeded to a jury trial on April 4, 2010, and on April 14, 2010 Appellant was convicted of First Degree Murder,
Kidnapping, Abuse of Corpse, and Criminal Conspiracy (Kidnapping and Abuse of Corpse)5

On July 7, 2010, Appellant was sentenced to a life sentence at the charge of First Degree Murder, and consecutive periods of
incarceration of four (4) to eight (8) years (Kidnapping), one (1) to two (2) years (Abuse of Corpse), four (4) to eight (8) years
(Criminal Conspiracy).

Appellant filed a post sentence motion which was denied, and this appeal followed.

Facts
In the early summer of 2009 Amy Kucsmas (victim) was actively involved in daily drug seeking behavior in the Mt. Oliver and

Carrick sections of Allegheny County. (T.T. 206-208, 223, 245-245)6 In late June or early July Kucsmas spent several days in the
apartment of Timothy Brunner. (T.T. 283, 384-385, 738, 813-816) Brunner’s residence was apartment number two (2) of a four (4)
unit building located in Mt. Oliver, and at that time he was residing there with his girlfriend, Ceira Brown. (T.T. 280-281) Kristopher
Benjamin was a friend and former co-worker of Brunner and lived in that same apartment building – apartment number four (4),
which was located above Brunner’s apartment. (T.T. 281-282, 679, 774-775, 809) Shortly after Kucsmas began staying at Brunner’s
apartment she “disappeared”, taking approximately $200 of Brunner’s money as well as his photo identification card (ID). (T.T.
282, 385-386, 818)

In the evening of July 11, 2009 Brunner, Benjamin and Brown went to the Hazelwood section of the City of Pittsburgh. In the
early morning hours of July 12th they were returning to their Mt. Oliver apartment building when Benjamin saw Kucsmas walk-
ing along Brownsville Road in the Carrick section of the city. (T.T. 287, 342) They were traveling in a pick-up truck driven by
Benjamin that belonged to a neighbor James House. (T.T. 285) Upon observing Kucsmas, Benjamin stated, “Fucking Amy”, and
pulled the truck over. (T.T. 287, 343) Brunner and Benjamin got out of the truck and both men angrily confronted Kucsmas about
the stolen money and ID. Kucsmas denied taking the money and eventually became so frightened during the confrontation that she
urinated on herself. (T.T. 209-216, 287-292, 387) Brunner took Kucsmas’ purse and searched through it until he found the ID that
had been stolen. (T.T. 213, 290, 347, 387-388)

Once Brunner discovered his ID, he and Benjamin told Kucsmas that she was going with them, and they began pulling her
toward the truck. (T.T. 214) Kucsmas initially resisted, but Brunner assured her that everything would be okay and that she should
come home with them; Kucsmas ceased her resistance and got into the truck, followed by Brunner and Benjamin. (T.T. 214, 291)

Benjamin drove to an isolated and hilly area of a nearby park where Kucsmas was ordered out of the truck. (T.T. 294, 394)
Brunner and Benjamin again angrily confronted Kucsmas about the money and repayment, threatening to throw her over the hill.
(T.T. 295-296, 397-401) Kucsmas was scared and crying, assuring the men that she would pay the money back. (T.T. 296-297)
Kucsmas was ordered back into the truck whereupon they drove back to their apartment building. (T.T. 298-299) 

Once there Brown was ordered by Brunner to take Kucsmas by the hand to prevent her from fleeing, and Kucsmas was escorted
to Brunner’s apartment by Brunner, Benjamin, and Brown. (T.T. 301) Once in the living room, Benjamin began yelling at Kucsmas
about the money and made her take off her clothes whereupon he retrieved $60 from her “private area”, which in turn was given
to Brunner. (T.T. 413, 425-427) Brunner, now armed with a handgun, and Benjamin begin to beat and yell at Kucsmas. (T.T. 304,
415, 845-849) During this time Brunner cocked the weapon and fired a shot into the floor of the apartment. (T.T. 304, 415) Brown
retreated to her bedroom, but heard Brunner and Benjamin continue the beating, as well as Kucsmas pleading with the two men
to stop. (T.T. 306, 845-848)

Eventually the beating stopped and Kucsmas was ordered to go to the bathroom and shower. (T.T. 307, 849) While Kucsmas was
in the bathroom Brunner and Benjamin had a discussion regarding the serious nature of the injuries they had inflicted on her, and
they came to an agreement that she could not leave the apartment because of that. (T.T. 310, 418, 852) 

When Kusmas finished showering Brown witnessed Brunner go into the bathroom and help Kucsmas out of the shower. (T.T.
311) As Kucsmas began to walk out of the bathroom Brown saw Brunner put his arm around her neck from behind, and Benjamin
approach her from the front. (T.T. 311, 327, 855) Brown then put her head under the covers of her bed, but she heard Kucsmas
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struggling and gasping for air. (T.T. 311) Benjamin punched Kucsmas in the head, which knocked her to the bathroom floor. As she
lay there Benjamin stomped on her chest, and bloody foam oozed out of her mouth and nose. (T.T. 855) Brown took her head out
from under the covers and saw Kucsmas laying motionless on the bathroom floor with Brunner and Benjamin standing around her.
(T.T. 312) Brunner and Benjamin picked Kucsmas up and laid her on the floor in front of Brown’s bed. (T.T. 313) Brown was
ordered to go outside and make certain that no one was around. (T.T. 313) 

Brunner went to the basement of the building and returned with a roll of carpet. (T.T. 558-560, 857-862) Brunner and Benjamin
rolled Kucsmas body in the carpet and placed her in the back of the pick-up truck. (T.T. 865-868) At Benjamin’s suggestion they
then drove to Hunter Park in Wilkinsburg Borough where the body was left in a weeded/wooded area. (T.T. 868) Benjamin was
familiar with this area because he grew up nearby. 

When Brunner returned to his apartment he awakened Brown and told her that they had left Kucsmas behind a dumpster, and
he planned to go back and burn the body. (T.T. 317, 319) Brown was instructed to clean up some blood spots on the living room
carpet, as well as some pieces of cut carpet from that which Kucsmas body had been wrapped in. (T.T. 317-318, 419-420) Brunner
instructed Brown that if she were ever questioned by the police, that she was to acknowledge the confrontation with Kucsmas on
the street and their return with her to the apartment building, but to inform the police that upon their return they went their
separate ways and Kucsmas never went into Brunner’s apartment. (T.T. 324) 

On July 23, 2009 a tree cutting crew was dumping wood chips at Hunter Park when they discovered the carpet and partially
decomposed body of Amy Kucsmas dumped by Brunner and Benjamin eleven (11) days earlier. (T.T. 71-73, 89, 96) 

The medical examiner was not able to determine the exact cause of death due to the advanced stage of decomposition, however
there were multiple areas of blunt force trauma to the body including broken ribs and head trauma. (T.T. 140-142) Given all the
circumstances presented, including the trauma to the body and where and how the body was found, the pathologist concluded that
the manner of death was homicide. (T.T. 141-146, 167) 

Appellant and Brunner were arrested and charged as noted hereinabove.

Matters Complained of on Appeal
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

A. The court erred in denying the Motion to Sever the cases of Timothy Brunner and Kristopher Benjamin for trial inso-
far as (1) their defenses were mutually antagonistic and conflicted at the core insofar as Mr. Brunner asserted that Mr.
Benjamin alone planned to and did assault and kill the victim while he (Mr. Brunner) observed but did not participate,
and Mr. Benjamin that he was not present at the scene; (2) the jury was placed in a position that to believe one defen-
dant’s testimony could be tantamount to a rejection of the co-defendant’s testimony; (3) statements made to third parties
by one defendant prejudiced the remaining defendant.

B. The verdicts of guilty of second degree Murder and Kidnapping were contrary to the weight of the evidence for the
reasons set forth in the Post-Sentencing Motions. The testimony of the Commonwealth’s key witness, Andre Drewery, who
was a crack addict, with regard to the details of what occurred on Brownsville Road, was unreliable and inherently incon-
sistent (he stated that the victim entered the truck of her own free will, but also said it appeared that she didn’t want to
go), and was contrary to the testimony of both Mr. Brunner and Mr. Benjamin, as well as that of Commonwealth eyewit-
nesses Ceira Brown, who testified that there was absolutely no coercion used against Ms. Kucsmas when she was
approached on Brownsville Road, that Mr. Brunner never threatened the victim at any time, that codefendant Kris
Benjamin, who was driving that night, decided on his own to stop at Transverse Park, and that only Kris Benjamin, threat-
ened the victim, and that she did not see who assaulted Ms. Kucsmas. The evidence presented to support a finding that
Mr. Brunner conspired, or acted as the principal or an accomplice in the Kidnapping was so contradictory, weak, and
inconclusive that the conviction for that offense could only have been on mere surmise and conjecture. The conviction of
Second Degree Murder, the underlying felony for which was the Kidnapping was based on the same inherently unre-
liable and inconsistent testimony resulting in an invalid conviction insofar as it failed to establish that Mr. Brunner
conspired, or acted as the principal or an accomplice in the murder. 

Discussion
I.

Appellant claims that the Trial Court erred by denying his Motion to Sever his trial from that of his co-defendant (Brunner).
Rule 582 of the Pennsylvania Rules of Criminal Procedure permits joinder of offenses or defendants as follows:
Rule 582. Joinder-Trial of Separate Indictments or Informations.

A. Standards

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of separa-
tion by the jury so that there is no danger of confusion; or
(b) the offenses charged are based on the same act or transaction.

(2) Defendants charged in separate indictments or informations may be tried together if they are alleged to have partic-
ipated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses.

Pa.R.Crim.P. 582(A).

Here Appellant and co-defendant Brunner were both charged with Criminal Homicide, Kidnapping, Abuse of Corpse and
Criminal Conspiracy in regard to the death of Amy Kucsmas. The witnesses and evidence as to each defendant were substantially
the same and admissible as to both defendants. (T.T. 14-15) The preference for joint trials when that circumstance exists and
conspiracy is charged is well established, and has been stated thusly by the Pennsylvania Supreme Court:

The decision whether to grant a motion for severance is a matter within the sound discretion of the trial court and should
not be disturbed absent abuse of discretion. Here the defendants were charged with conspiracy as well as first degree
murder. Joint trials are advisable where conspiracy is charged. Where however, a party can show that he will be preju-
diced by a joint trial severance is the proper remedy. 
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Commonwealth v. Chester, 587 A.2d 1367, 1372-1373 (Pa. 1991) (citations omitted)

Here the Trial Court: (1) closely reviewed the motion to sever filed on behalf of Appellant; (2) reviewed the affidavit of probable
cause to provide a better context to both better understand and evaluate the motion to sever; and, (3) considered oral argument on
the motion to sever. (T.T. 5-14) The Trial Court determined that while the possibility of antagonistic defenses existed, nonetheless
the level of antagonism or prejudice, if any, did not rise to that which required severance. Commonwealth v. Houseman, 986 A.2d
822, 832 (Pa. 2009), Commonwealth v. Williams, 720 A.2d 679, 685 (Pa. 1998) cert. denied, 526 U.S. 1161 (1999) (severance should
be granted only where the defenses are so antagonistic that they are irreconcilable).

As further stated in Chester,

[T]he probability of an antagonistic defenses is a factor which the trial court should consider in deciding whether to grant
severance. However more than a bare assertion of antagonism is required. The mere fact that there is hostility between
the defendants or that one may try to save himself at the expense of another, is in itself not sufficient grounds to require
separate trials. In fact, it has been asserted that the defendants have conflicting versions of what took place, or the extents
to which they participated in it, is a reason for rather than against a joint trial because the truth may be more easily deter-
mined if all are tried together.

Chester, 587 A.2d at 1373 (citations omitted)7

Here the Trial Court correctly concluded that a joint trial not only served the interests of judicial economy, but that a joint trial
would further the truth determining process and not prejudice the Appellant. (T.T. 15) See Commonwealth v. Brown, 925 A.2d 147,
162 (Pa. 2007) (defendant claiming error on appeal has the burden of demonstrating that he suffered actual, not speculative,
prejudice because of ruling permitting joint trial).

Appellant’s claim is without merit.

II.
Appellant claims that the Trial Court erred in instructing the jury regarding adoptive, passive, or implied admissions. This

claim is without merit.
The Trial Court gave the following instruction to the jury:

Now there was evidence tending to show that a statement which was incriminating in nature and would naturally call
for denial was made in the presence and hearing of the defendant, did not challenge or contradict the statement
although he had an opportunity to do so and had the liberty to speak; and that is regarding the testimony of Ceira
Brown as to conversations between the two defendants concerning the alleged crimes against Amy Kucsmas.
Knowledge of human nature tells us that an innocent person would spontaneously repel false accusations against him
and any failure to do so therefore may be some indication of guilt. If you believe this evidence you may, if you choose,
regard it as an implied admission of the charge or charges thus made. You are not required to do so. You should con-
sider and weight this evidence along with all evidence in this case to determine whether or not you find the defendant
guilty beyond a reasonable doubt.

(T.T. 1105-1106)

Appellant did not object to the instruction as given but requested clarification in light of the defense of alibi that he offered.
(T.T. 1143-1144) The Trial Court granted Appellant’s request and instructed the jury as follows:

The Court: All right. Ladies and gentlemen, I have been requested to clarify one matter, which I’ll gladly do. One of the
instructions that I gave you was that there was evidence tending to show that a statement which was incriminating in
nature and which would naturally call for denial was made in the presence or hearing of the defendant and the defen-
dant did not challenge or contradict the statement, although he had opportunity to do so and had the liberty to speak.
And that was during the course of the testimony of Ceira Brown, when the parties were free to argue the importance
and deny if the statement was actually made. But of course in Mr. Benjamin’s instance, he has raised a defense of alibi.
And if you find that in fact he was not present when such a statement or statements were made, then of course he had
no opportunity to deny it, and the instructions I gave you in conjunction with that would of course not apply.

Ms. Brestensky: Thank You. 

The Court: Anything else?

Ms. Brestensky: Nothing further.

(T.T. 1144-1145)

Thus the Trial Court complied with Appellant’s request regarding this instruction, and Appellant lodged no further objection
concerning the instruction. See Commonwealth v. Jones, 858 A.2d 1198, 1201 (Pa. Super. 2004) (general effect of jury instructions
controls, a verdict will not be set aside if the instructions of the trial court, taken as a whole and in context, accurately set forth
the law).

This claim is without merit.

III.
Appellant complains that the evidence was not legally sufficient to sustain the jury’s verdict of first degree murder, specifically

with regard to the element of the specific intent to kill. This claim is without merit.
The standard of review governing Appellant’s claim has been succinctly stated as follows, “whether the evidence presented at

trial and all the reasonable inferences derived, viewed in the light most favorable to the Commonwealth as verdict winner, are
sufficient to satisfy all elements of the offense beyond a reasonable doubt”. Commonwealth v. Houser, 18 A.3d 1228, 1133 (Pa. 2011)

The applicable statutory provision, 18 Pa.C.S. § 2502, provides that to convict a defendant of first degree murder, the
Commonwealth must prove: (1) a human being was unlawfully killed; (2) the defendant was responsible for the killing; and, (3) the
defendant acted with the specific intent to kill. 18 Pa.C.S. § 2502, Houser, 18 A.3d at 1133.
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The Superior Court has stated that:

A criminal homicide constitutes murder of the first degree when it is committed by an intentional killing. It is the
element of a specific intent to kill which distinguishes first degree murder from all other grades of homicide. The
case law in Pennsylvania has consistently held that the requirement of premeditation and deliberation is met when-
ever there is a conscious purpose to bring about death. The cases further hold that the specific intent to kill can be
formulated in a fraction of a second. A specific intent to kill can be inferred from the circumstances surrounding an
unlawful killing.

Commonwealth v. Sattazahn, 631 A.2d 597, 602 (Pa. Super. 1993) (citations and quotations omitted)

Appellant participated in the abduction of Kucsmas, threatened to throw her over a hill, and then participated in the initial
beating of Kucsmas back at Brunner’s apartment. See supra at pp. 3-8. Following that beating Appellant discussed with Brunner
the severity of the injuries they had inflicted on Kucsmas, coming to the conclusion that Kucsmas could not leave because of
that. Shortly after that, in conjunction with Brunner, Kucsmas was restrained and Appellant punched her in the face and head,
knocking her to the ground. Appellant stomped her on the chest, and bloody foam started to come out of her mouth and nose.
Shortly thereafter Kucsmas stopped breathing and Brunner asked Appellant, “why?”, Appellant replied, “she fought too hard”.
(T.T. 855-856)

This evidence was sufficient to support a verdict of first degree murder. Commonwealth v. Shank, 883 A.2d 658, 664-665
(Pa. Super. 2005) (evidence sufficient for first degree murder where, defendant having witnessed and participated in the
initial beating of the victim, returned to brutally kick victim about face and head in order to prevent victim from going to
the hospital)(collecting cases where first degree murder convictions were sustained in which the deadly force used was by
beating and/or strangulation).

Appellant’s claim is without merit.

IV.
Appellant claims that the Trial Court abused its discretion in admitting twelve (12) photographs during the testimony of the

forensic pathologist. This claim is without merit.

The Pennsylvania Supreme Court has stated the applicable standard of review regarding this issue thusly,

We have consistently held that the question of admissibility of photographs in homicide cases is a mater within the
discretion of the trial judge, and only an abuse of that discretion will constitute reversible error. In determining the
admissibility of photographs of a corpse in a homicide trial, this Court utilizes a two-part analysis. First a court must
determine whether the photograph is inflammatory. If not, it may be admitted if it has relevance and can assist the
jury’s understanding of the facts. If the photograph is inflammatory, the trial court must decide whether or not the
photographs are such essential evidentiary value that their need clearly outweighs the likelihood of inflaming the
minds and passions of the jurors.

Commonwealth v. Rompilla, 653 A.2d 626, 630 (Pa. 1995) (citations and quotations omitted)

Here the trial court closely scrutinized the photographs, taking into account arguments of counsel, as well as the applicable law
and analysis to be undertaken. (T.T. 124-127) The Trial Court noted the potentially inflammatory nature of several of the photo-
graphs, but determined that their probative value outweighed their potentially inflammatory nature. (T.T. 126-127) Commonwealth
v. King, 721 A.2d 763, 772-773 (Pa. 1998) (trial court did not abuse its discretion in admitting photograph depicting manner in which
victim was tied and which showed graphic signs of body’s decomposition, including blackening of hands and secretion of bodily
fluids.)

Here the forensic pathologist, due to the advanced decomposition of the victim’s body, was unable to determine the exact cause
of death. (T.T. 137-138, 143) However, by virtue of the condition and damage to the remaining tissue, and trauma to parts of skele-
ton, the pathologist was able to determine that there were multiple sites of inflicted blunt force trauma, and that the manner of
death was homicide. (T.T. 141) The photographs were essential to enable the pathologist to explain to the jury: (1) how the body
was found; (2) how the body was identified despite the advanced state of decomposition; (3) the nature, extent and significance
of the trauma to the victim; (4) the conclusions and/or inferences that could or could not be drawn from the trauma; and, (5) the
presence of insects (maggots) that provided clues as to how long the body had been exposed. (T.T. 140-154)

The oft quoted words of the Pennsylvania Supreme Court apply with equal force presently,

To permit the disturbing nature of the images of the victim to rule the question of admissibility would result in the
exclusion of all photographs of the homicide victim, and would defeat one of the essential functions of a criminal trial,
inquiry into the intent of the actor. There is no need to so overextend an attempt to sanitize the evidence of the condi-
tion of the body as to deprive the Commonwealth of opportunities of proof in support of the onerous burden of proof
beyond a reasonable doubt.

Commonwealth v. McCutchen, 454 A.2d 547, 549 (Pa. 1982)

The Trial Court understood and undertook the salient inquiry of whether the evidentiary value of the photographs outweighed
the possibility of inflaming the minds and passions of the jury, and resolved the matter as discussed hereinabove. Commonwealth
v. Jacobs, 639 A.2d 786, 788 (Pa. 1994) Additionally the trial Court gave an appropriate cautionary instruction regarding the
photographs. (T.T. 146-147) Thus there was no abuse of discretion in the admission of the photographs. Commonwealth v. King, 721
A.2d at 772-773.

Appellant’s claim is without merit8.

V.
Appellant claims that the evidence was insufficient to sustain the jury’s verdicts for Kidnapping and Criminal Conspiracy

(kidnapping). These claims are without merit.
The standard of review regarding sufficiency of evidence claims such as these has been set forth hereinabove, and is respect-

fully incorporated by reference for purposes of the present discussion. See supra pp. 14-15; Houser, 18 A.3d at 1133.
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A. Kidnapping
The offense of kidnapping is defined as follows:

The offense of Kidnapping is defined as follows:
2901. Kidnapping

(a) Offense defined – A person is guilty of kidnapping if he unlawfully moves another substantial distance from the
place where he is found or if he unlawfully confines another for such a period in a place of isolation, with any of the
following intentions:

* * *
(3) To inflict bodily injury on or to terrorize the victim.

18 Pa.C.S. § 2901(a)

The statute further provides that a removal or confinement of a victim who is over the age of fourteen and is not incapacitated
is unlawful for purposes of establishing a kidnapping if it is accomplished by force, threat, or deception. 18 Pa. C.S. 2901(b).
Commonwealth v. Begley, 780 A.2d 605, 618 (Pa. 2001) (evidence sufficient to support kidnapping conviction where victim was
lured from her home based on deception and taken a substantial distance and killed). See also Commonwealth v. Malloy, 856 A.2d
767, 780 (Pa. 2004) (fact that victim originally accompanied defendant and his co-conspirators of his own volition does not negate
kidnapping).

The Trial Court has set forth a detailed recitation of facts hereinabove and respectfully incorporates that by reference for pres-
ent purposes. See supra pp. 3-8 Briefly stated however the evidence established that Appellant and Brunner angrily confronted
Kucsmas on the street, and forced, intimidated and/or deceived her into getting into the pick-up truck and transported her first to
a park and then to Brunner’s apartment, where she was isolated, terrorized, beaten and killed. 

While Appellant has not set forth in what specific respect the evidence was insufficient, a review of the evidence in this matter
clearly demonstrates that the evidence was sufficient to meet each element of the kidnapping charge. As was stated in Malloy: 

For purposes of the kidnapping statute, a substantial distance is not limited to a defined linear distance or a certain
time period. The determination of whether the victim was moved a substantial distance is evaluated under circum-
stances of the incident. Further, the guilt of an abductor cannot depend upon the fortuity of the distance he has
transported his victim nor the length of time elapsed.

Commonwealth v. Malloy, 856 A.2d at 779. (citations and quotations omitted). See also Commonwealth v. Campbell, 509 A.2d 394,
397, (Pa. Super. 1986) (a sensible interpretation of kidnapping statute is one that views a substantial distance as one that isolates the
victim and exposes her to increased risk of harm). As to the isolation element, the Superior Court has indicated that, “[T]he require-
ment that the victim be confined in a place of isolation does not require that the victim be left alone; the fact that other people are
present does not necessarily negate the victim’s isolation from the usual protections from the usual protections of society”. In Re:
T.G., 836 A.2d 1003, 1008 (Pa. Super. 2003) (citing Commonwealth v. Mease, 516 A.2d 24, 26 (Pa. Super. 1986) (evidence sufficient
to convict for kidnapping where defendant confined victim in defendant’s basement although defendant’s friends were present).

Appellant’s claim is without merit.

B. Conspiracy
To convict a defendant of criminal conspiracy, the trier of fact must find that: (1) the defendant intended to commit or aid in the

commission of the criminal act; (2) the defendant entered into an agreement with another, a co-conspirator, and, (3) the defendant
or one of his co-conspirators committed an overt act in furtherance of the agreed upon crime. 18 Pa.C.S. §903, Commonwealth v.
Lambert, 795 A.2d 1010, 1015 (Pa. Super. 2002) The Supreme Court has repeatedly recognized that, “although the existence of an
agreement is an essential element of conspiracy, it is generally difficult to prove an explicit or formal agreement. Therefore such an
agreement may be established inferentially by circumstantial evidence, i.e. the relations, conduct or circumstances of the parties or
overt acts on the part of co-conspirators”. Commonwealth v. Spotz, 716 A.2d 580, 592 (Pa. 1998) (citations and quotations omitted)

Here again the Trial Court incorporates the detailed recitation of facts set forth hereinabove. See supra. pp. 3-8. The evidence
showed that Appellant and Brunner were friends and former co-workers and lived in the same apartment building, and together
that early morning abducted, terrorized, beat, and murdered Amy Kucsmas; and then disposed of her body in a heinous manner
in the hopes of evading responsibility for their jointly contemplated and conducted criminality. See Commonwealth v. Carter, 416
A.2d 523, 524 Pa. Super. 1979) (among the circumstances which are relevant to prove a corrupt confederation are: (1) an associa-
tion between alleged conspirators; (2) knowledge of the commission of the crime; (3) presence at the scene of the crime; and, (4)
in some situations, participation in the object of the conspiracy). The Carter court observed with present application that, “the
presence of such circumstances may furnish a web of evidence linking an accused to an alleged conspiracy beyond a reasonable
doubt when viewed in conjunction with each other and in the context in which they occurred”. Carter, 416 A.2d at 524. Here the
words and conduct of Appellant and Brunner furnished that web of evidence that demonstrated the charged criminal conspiracy
beyond a reasonable doubt.

Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/ Borkowski, J.

Date: January 20, 2012

1 18 Pa.C.S. § 2501(a).
2 18 Pa. C.S. 2901 (a).
3 18 Pa. C.S. 5510.
4 18 Pa. C.S. 903(a)(1).
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5 Co-Defendant Brunner was convicted of Second Degree Murder, Kidnapping, Abuse of Corpse, and Criminal Conspiracy on that
same date.
6 “T.T.” refers to the trial transcript of April 4-14, 2010 which is comprised of two (2) volumes.
7 The Trial Court succinctly stated the severance positions as follows: “All right. On Brunner is going to say that Benjamin did it,
and Benjamin is going to say that he wasn’t there”. (T.T.10) It eventually did come to pass that each defendant tried to save
himself at the expense of the other. (T.T. 677-802; 804-923) Chester, 587 A.2d at 1373.
8 The Trial Court also notes that the photographs also were admissible as to the Abuse of Corpse charge.

Commonwealth of Pennsylvania v.
Daniel Carnevale

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Jailhouse Informant—Defendant’s Failure to Testify—
Failure to Obtain Expert Witness

No. CC 200615299. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 26, 2011.

OPINION
The Defendant has appealed from this Court’s Order of May 9, 2011, which dismissed his Amended Post Conviction Relief Act

Petition without a hearing. A review of the record reveals that the Defendant has failed to raise any meritorious issues on appeal
and, therefore, this Court’s Order should be affirmed.

The Defendant was charged with three counts of Criminal Homicide1 as well as Aggravated Assault,2 Burglary3 and Arson4 in
relation to a fire that occurred at the Columbia House Apartments in Bloomfield on January 17, 1993. Following a jury trial in
August, 2007 before the Honorable Cheryl Allen, then of this Court, the Defendant was convicted of three (3) counts of Second
Degree/Felony Murder, as well as the remaining charges. On November 13, 2007, the Defendant appeared before Judge Allen and
was sentenced to three (3) concurrent life sentences, plus additional consecutive terms of imprisonment of seven (7) to fourteen
(14) years at the Aggravated Assault count, six (6) to twelve (12) years at the Burglary count and seven (7) to fourteen (14) years
at the Arson count. Post-Sentence Motions were filed and denied by operation of law on April 8, 2008 and a Notice of Appeal was
filed. Upon Judge Allen’s election to the Superior Court, the case was transferred to this Court, which prepared the Opinion for the
direct appeal. The judgment of sentence was affirmed by the Superior Court on March 24, 2010.

No further action was taken until June 9, 2010, when the Defendant filed a pro se Post Conviction Relief Act Petition with this
Court. Counsel was appointed and an Amended Petition followed. After reviewing the record and giving notice of its intent to do
so, this Court dismissed the Amended PCRA Petition without a hearing on May 9, 2011. This appeal followed.

Briefly, the evidence presented at trial established that the Defendant was an unemployed heroin and cocaine addict, who reg-
ularly stole checks from residents’ mailboxes at the Columbia House Apartments in Bloomfield to support his drug habits. In the
early morning hours of January 17, 1993, the Defendant was drinking at the Luna Bar in Oakland, when he was advised that the
building and mailboxes were under surveillance. After leaving the bar, the Defendant traveled to the Columbia House Apartments,
where he broke into the basement office in an attempt to locate and destroy the surveillance equipment. When he failed to find the
surveillance equipment, the Defendant obtained a can of paint lacquer/thinner from the adjacent mechanical room, doused the
office and mechanical room and lit it. The Columbia House Apartments were completely destroyed by fire and the adjoining Regal
House Apartments suffered fire damage. Two residents of the Columbia House Apartments died inside the building from Carbon
Monoxide poisoning and smoke inhalation. Another resident died from head injuries when he jumped out of a window in an attempt
to escape from the fire. A fourth victim, the guest of the resident who jumped from the window, sustained severe burns and other
injuries to her body which required the amputation of her left fingers and toes, numerous skin grafts and surgeries.

ATF investigation determined that the fire originated in the mechanical room of the apartment building, that paint lacquer/
thinner was used as an accelerant and that the fire was incendiary in nature.

At trial, the Commonwealth presented the testimony of Shane Evans, an acquaintance of the Defendant for many years. Mr.
Evans testified that he was walking by the Columbia House Apartments shortly before the fire was noticed, and observed the
Defendant exiting the door to the basement office of the apartment building.

The Commonwealth also presented the remarkably detailed testimony of jailhouse informant Sean Burns. Mr. Burns testified
that the Defendant confessed his involvement in the fire to him in December, 2006 after his arrest and while he was awaiting trial.

On appeal, the Defendant raises a number of claims directed to the ineffective assistance of counsel. In order to establish a
claim for the ineffective assistance of counsel, “a PCRA Petitioner must demonstrate, by a preponderance of the evidence, that:
(1) the underlying claim is of arguable merit; (2) no reasonable basis existed for counsel’s action or inaction; and (3) there is a rea-
sonable probability that the result of the proceedings would have been different absent such error.” Commonwealth v. Gibson, 19
A.3d 512, 525-26 (Pa. 2011). “Counsel can never be found ineffective for having elected not to raise a meritless claim.”
Commonwealth v. Williams, 615 A.2d 716, 721 (Pa. 1992). A careful review of the Defendants claims reveals that all are meritless.

1. Waiver of Weight of the Evidence Claim
Initially, the Defendant argues that appellate counsel was ineffective for not properly presenting his weight of the evidence

claim in his appellate brief, causing it to be waived. However, because the weight of the evidence claim itself was meritless,
counsel cannot be deemed ineffective for allowing it to be waived.

On direct appeal, the Defendant argued that the verdict was against the weight of the evidence because the only witness linking
him to the crime was a jailhouse informant who obtained favorable treatment in exchange for his testimony. As this Court discussed
in its Opinion, there were actually two (2) witnesses: Mr. Evans, who observed the Defendant at the scene of the crime; and Mr. Burns,
the jailhouse informant whose information was remarkably consistent with the physical evidence. As this Court noted, the evidence
presented by Mr. Evans and Mr. Burns was strong and supportive, and the verdicts were not against the weight of the evidence.
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In his Superior Court brief, appellate counsel argued that Mr. Burns’ motion for bond was granted five (5) days after he testi-
fied at the Defendant’s trial, which ostensibly supported his theory of the case that Mr. Burns had presented fabricated testimony
in exchange for favorable treatment in his own criminal case. In support of his argument, appellate counsel attached as exhibits
to his brief Mr. Burns’ criminal information, sentencing guideline sheet, Motion for Bond and the Court Order granting the Motion
for Nominal Bond. However, the Superior Court found that because the documents had not been made a part of the certified record,
they could not be considered. The Court went on to conclude that absent any evidence of the sentence reduction in the certified
record, the weight of the evidence claim was waived. The Defendant now avers that counsel was ineffective for failing to properly
make the documents a part of the certified record so that they could have been considered by the Superior Court, resulting in the
waiver of the claim.

As far as this Court is able to determine, the Defendant is correct in his assertion that counsel’s error caused the claim to be
waived. However, pursuant to the well-established standard for claims of the ineffective assistance of counsel, the Defendant is
only entitled to relief if he can demonstrate that the result would have been different, i.e. had counsel not caused the claim to be
waived, the Superior Court would have reversed the judgment of sentence. This he cannot do.

In this Court’s previous opinion, this Court noted that Mr. Burns’ testimony was remarkably consistent and detailed and, despite
his status as a jailhouse informant, the jury obviously credited his testimony. Because questions of credibility and the weight of the
evidence are determined by the fact finder- here, the jury - and because the appellate court may not substitute its own judgment
for that of the factfinder, the Defendant would have had to have demonstrated a result that “shocked the conscience” in order to
obtain appellate relief. See Commonwealth v. Morgan, 913 A.2d 906, 909 (Pa.Super.2006). As per this Court’s previous Opinion, the
Defendant had not done so, and thus would not have been entitled to a reversal of his conviction based on the weight of the
evidence claim. Therefore, insofar as the underlying weight of the evidence claim was meritless, counsel’s actions in allowing it to
be waived on appellate review made no difference in the ultimate result. This claim must fail.

2. Cross Examination of Mr. Burns
Next, the Defendant argues that trial counsel was ineffective in failing to cross-examine Mr. Burns regarding whether he

“hoped” to receive favorable treatment in his own criminal matters in exchange for his testimony against the Defendant. Again,
this claim is meritless.

At trial, Assistant District Attorney DiGiovanni questioned Mr. Burns extensively about any favorable treatment he had or
would receive in exchange for his testimony:

Q. (Ms. DiGiovanni): And just as a preliminary matter, you’re testifying here today, have any promises been made to
you by the police officers or by myself or anyone else in law enforcement for your testimony?

A. (Mr. Burns): No, ma’am.

Q. Have any threats been made to make you testify?

A. No, ma’am.

(Trial Transcript, p. 233).

Later, Mr. Burns testified that it had become known on his jail pod that he was testifying against the Defendant, and that as a
result, he had to be placed in protective custody. He again indicated that he had not received any special treatment on his cases in
exchange for his testimony:

Q. (Ms. DiGiovanni): How are people such as yourself, people who are cooperating in a case, how are they perceived
in the jail environment?

A. (Mr. Burns): It’s very bad; very bad.

Q. And have you received any favors, any special treatment, anything like that?

A. I wouldn’t consider being locked down 23/7 special treatment.

Q. You indicated that no promises were made to you by the detectives or by myself for your testimony today; correct?

A. No ma’am. My case – my large case, I was found not guilty by a jury like yourself. I was found not guilty, which was
– you know, that was back in June, June 26th. And right now I got time served on what I have. There’s nothing really
you could offer me.

Q. What kind of case do you have pending, Mr. Burns?

A. Two VUFA charges.

Q. VUFA’s a gun charge?

A. Violation of the Uniform Firearms Act.

Q. And have you asked for any consideration from myself or anyone else in terms of getting a good deal on that or
getting out of jail on that, anything like that?

A. They’re minor charges. I have time served. I got three weeks, I’ll be out.

Q. In fact, had you received any bond reduction, anything like that?

A. No.

(T.T. p. 249-250).
On cross-examination, defense counsel questioned Mr. Burns further regarding his pending charges and his expected sentence:

Q. (Mr. Walker): Mr. Burns, you would call two possessions of firearms minor charges; is that correct?

A. (Mr. Burns): I’m not saying it’s a minor charge, but I have time served on it.
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Q. So, essentially, you should be out of jail; correct?

A. It’s a felony three, felony two. I should be out when I go to court on the 27th.

Q. So for two felonies you should only serve three weeks in jail; is that’s what you’re telling this jury?

A. Three weeks? I’ve been in jail over fourteen months.

Q. You said your time served went to another case; right?

A. No. I was found not guilty.

Q. How long have you been in?

A. Fourteen months.

Q. Fourteen months. For two felonies, you’re telling this jury you’re only serving fourteen months in jail?

A. With a prior record score of a two, and a felony three and a felony two and a prior record score of two, it’s a
minimum 12 to 18 months.

(T.T. p. 251-252).

As the above record reflects, Mr. Burns was thoroughly questioned about his pending charges and what consideration, if any,
he was receiving in exchange for his testimony. The Defendant’s current complaint – that he was not asked if he “hoped” to receive
any consideration – is a distinction without a difference. The fact remains that Mr. Burns’ testimony was supported by the physical
evidence and corroborated by the eyewitness Mr. Evans. Whether he asked to receive any consideration, whether he did receive
any consideration or whether he hoped to receive any consideration is a question of semantics; the jury knew that Mr. Burns was
a jailhouse informant and still obviously credited his testimony. The outcome of the case would not have differed had Mr. Burns
been asked if he “hoped” to receive any sentencing consideration. This claim is meritless.

3. After-Discovered Evidence – Documentation of a Deal for Sean Burns
Next, the Defendant also argues that appellate counsel was ineffective for failing to present after discovered evidence of a

“deal” given to Sean Burns. Again, this claim is meritless.
In order to obtain relief on a claim of after-discovered evidence, the Defendant “must demonstrate that the evidence: (1) could

not have been obtained prior to the conclusion of the trial by the exercise of reasonable diligence; (2) is not merely corroborative
or cumulative; (3) will not be used solely to impeach the credibility of a witness; and (4) would likely result in a different verdict
if a new trial were granted… The test is conjunctive; the Defendant must show by a preponderance of the evidence that each of
these factors has been met in order for a new trail to be warranted.” Commonwealth v. Padillas, 997 A.2d 356, 363 (Pa.Super. 2010). 

Despite all of his blustering and outrage during trial and in his Amended Petition, the Defendant has yet to show any evidence
of the supposed “deal” between the Commonwealth and Mr. Burns. Had any such “deal” been made, its disclosure by
Commonwealth would have been mandated as Brady material. See Commonwealth v. Chmiel, 30 A.3d 1111, 1131 (Pa. 2011). No
such disclosure has been made by the Commonwealth, which is certainly aware of its obligations with regard to Brady. Curiously,
a claim of a Brady violation is noticeably absent from the Defendant’s various filings; had such a “deal” been made, or had the
Defendant actually obtained proof of such a “deal”, a claim of a Brady violation by the Commonwealth would have been a much
more effective way of obtaining relief than the (weak) ineffectiveness claims he has asserted.

In light of the Defendant’s failure to provide any actual “after-discovered evidence” upon which he has based his ineffective-
ness claim, he is not entitled to relief. This claim must fail.

4. After-Discovered Evidence – Affidavit of David Dixon
Similarly, the Defendant argues that this Court erred in dismissing his Amended PCRA Petition despite after-discovered

evidence in the form of an affidavit from David Dixon, an individual who was incarcerated with Sean Burns in the Allegheny
County Jail in 2007. Mr. Dixon’s affidavit alleges that Mr. Burns told him that the Defendant did not confess to him as he testified,
but rather that he had read the Defendant’s legal materials to gain information about the case, which he then used to make a deal
with Assistant District Attorney DiGiovanni.

Reference is made to Padillas, supra. The Defendant has not demonstrated any of the prongs of the after-discovered evidence
test. He has not shown when the evidence was discovered and/or why it could not have been discovered before the conclusion of
the trial; He has not demonstrated that Mr. Dixon’s testimony would not be cumulative or corroborative of the evidence presented
at trial, particularly when Mr. Burns was already cross-examined as to whether he obtained his information by reading the
Defendant’s legal materials (T.T. p. 257); He has not demonstrated that Mr. Dixon’s testimony would not be used solely to impeach
Mr. Burns; and, most importantly, he has not demonstrated that Mr. Dixon’s testimony would have changed the result of the trial.

Given the Defendant’s complete failure to establish his claim for after-discovered evidence, this Court was well within its
discretion in denying relief. This claim must fail.

5. Preventing Defendant from Testifying
Next, the Defendant argues that he wished to testify on his own behalf, but that trial counsel prevented him from doing so by

advising that his “1997 burglary conviction” would be used against him. This claim is meritless.
“Generally, where matters of strategy and tactics are concerned, counsel’s assistance is deemed constitutionally effective if he

chose a particular course that had some reasonable basis designed to effectuate his client’s interest.” Commonwealth v. Puskar,
951 A.2d 267, 277 (Pa. 2008), internal citations omitted. “The decision whether to testify is ultimately to be made by the accused
after consultation with counsel” Commonwealth v. Daniels, 999 A.2d 590, 596 (Pa.Super. 2010). “Claims alleging ineffectiveness of
counsel premised on allegations that trial counsel’s actions interfered with an accused’s right to testify require a defendant to prove
either that ‘counsel interfered with his right to testify, or that counsel gave specific advice so unreasonable as to vitiate a knowing
and intelligent decision to testify on his own behalf.’” Commonwealth v. Miller, 987 A.2d 638, 660 (Pa. 2009).

The Defendant now argues that he did not have a burglary conviction in 1997; although he did have two (2) burglary convic-
tions in 1991, those sentences expired in 1994 and were outside the ten (10) year time period of admissibility for prior crimen falsi
convictions. See Pa.R.Evid. 609(b).
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In his Amended PCRA Petition, the Defendant has attached an attorney’s affidavit documenting a conversation between PCRA
counsel Scott Coffey, Esquire and trial counsel, Frank Walker, Esquire. During that conversation, Mr. Walker indicated that even
though the Defendant’s past crimen falsi convictions were outside the ten (10) year limitation, the Commonwealth had made a
motion to extend the look-back to include the prior convictions, and that Judge Allen had granted the motion, making the convic-
tions admissible if the Defendant had testified.

This affidavit is corroborated by a colloquy which took place at the close of the evidence:

MR. WALKER: You understand the charges you are facing today?

THE DEFENDANT: Yes, I do.

MR. WALKER: You understand under the Pennsylvania Constitution and United States Constitution you have the
absolute right to remain silent in this case?

THE DEFENDANT: Yes, I do.

MR. WALKER: You understand that no one can take that right away from you, not even me as your attorney?

THE DEFENDANT: Yes.

MR. WALKER: You also understand you have the absolute right to testify in your own defense? Do you under-
stand that?

THE DEFENDANT: Yes.

MR. WALKER: You also understand you have the right to call character witnesses that will attest to your reputation
in the community for truthfulness and being a law abiding citizen?

THE DEFENDANT: Yes.

MR. WALKER: Do you understand that if I call those witnesses, including yourself, the District Attorney, Ms.
DiGiovanni, has the right to cross-examine them as to the veracity of their statements? Do you understand that?

THE DEFENDANT: Yes.

MR. WALKER: You also understand that she can impeach –not impeach them, but inform them of any of your crimes
in the past ten years that go to crimen falsi? Do you understand that?

THE DEFENDANT: In the past ten years?

MR. WALKER: Correct.

THE DEFENDANT: Yes.

MR. WALKER: You also understand that the Judge, in her discretion, can extend that deadline to include crimes back
to 1993?

THE DEFENDANT: Yes.

MR. WALKER: You also understand that you have several crimes that can be used that fit into that category between
now and 1993?

THE DEFENDANT: Yes.

MR. WALKER: Have we had ample time to discuss that?

THE DEFENDANT: Yes.

MR. WALKER: And what is your decision as to whether or not you want to testify?

THE DEFENDANT: I’m not going to testify.

MR. WALKER: Is this a decision of your own free will?

THE DEFENDANT: Yes.

MR. WALKER: Has anyone threatened you, forced you or promised you anything in return for your decision not
to testify?

THE DEFENDANT: No.

MR. WALKER: Have you had any drugs or alcohol in the last 48 hours that would affect your ability to understand
these proceedings today?

THE DEFENDANT: No.

MR. WALKER: Are you clear headed-today?

THE DEFENDANT: Yes.

(T.T. p. 273-277).

Inasmuch as Judge Allen had granted the Commonwealth’s Motion to extend the crimen falsi look back, his prior con-
victions would have been admissible, and the record reflects the Defendant’s awareness of this. The record reflects that
the Defendant’s decision not to testify was his own, and was knowingly, voluntarily and intelligently made. This claim is
meritless.
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6. Failure to Call Character Witnesses
Generally, “trial counsel will not be deemed ineffective for failing to call a witness to testify unless the PCRA Petition demon-

strates: (1) the witness existed; (2) the witness was available; (3) counsel knew of, or should have known of the existence of the
witness; (4) the witness was willing to testify for the defense; and (5) the absence of the testimony was so prejudicial to petitioner
to have denied him or her a fair trial.” Commonwealth v. Brown, 18 A.3d 1147, 1160-61 (Pa.Super. 2011). “Ineffectiveness for failing
to call a witness will not be found where a defendant fails to provide affidavits from the alleged witnesses indicating availability and
willingness to cooperate with the defense.” Commonwealth v. O’Bidos, 849 A.2d 243, 249 (Pa.Super. 2004).

In his Amended Petition, the Defendant avers only generally that character witnesses could have testified on his behalf, but that
“trial counsel was ineffective for improperly informing Defendant that he could not have character witnesses at his trial.”
(Amended PCRA Petition, p. 31). Not only does this argument fail to take into consideration Judge Allen’s decision to grant an
extended crimen falsi look-back period, but it also fails in the specificity required to merit relief. The Defendant has not provided
any affidavits or documentation whatsoever regarding the names of the potential character witnesses he now bases the claim on;
he has not provided their names, their proposed testimony, demonstrated their availability and willingness to testify for him, nor
has he shown that this testimony would have changed the outcome of the trial. In light of the total absence of any supporting
evidence, this claim must fail.

7. Failing to Obtain an Expert Witness
Finally, the Defendant argues that counsel was ineffective for failing to call an expert witness who would ostensibly testify that

the fire was not arson and did not start in the basement. He avers that counsel was ineffective for failing to obtain such a witness,
because the evidence has since been destroyed and he can no longer obtain a witness. This claim is absolutely nonsensical.

As noted in the initial statement of facts, above, the fire in question occurred in 1993. The case remained “cold” for many years
and, per ATF policy and procedures, the physical evidence was destroyed in 1998 because no perpetrator had been identified. (See
Trial Transcript, p. 224). The case was not re-opened until several years later and the Defendant was not arrested and charged
until 2006, eight (8) years after the physical evidence had been destroyed.

Even if counsel had obtained an arson expert for trial, the expert would not have had access to the physical evidence, since it
had been destroyed eight (8) years earlier. The expert would have had to rely on the photographs and the ATF report from the
scene, which are still available to any potential expert today. To that end, the Defendant has not demonstrated that he has located
a favorable expert, that the expert was willing and available to testify at trial or that this phantom expert would have changed the
outcome of the trial.

Much as with the previous issue relating to character witnesses, the Defendant has utterly failed to provide even the slightest
bit of supporting evidence in support of his claim that counsel was ineffective for failing to call an expert arson witness. As such,
this claim must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of May 9, 2011, which dismissed the Defendant’s Amended
Post Conviction Relief Act Petition without a hearing, must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 26, 2012

1 18 Pa.C.S.A. §2501(a) – 3 counts
2 18 Pa.C.S.A. §2702(a)(1)
3 18 Pa.C.S.A. §3502(a)
4 18 Pa.C.S.A. §3301(a)

Commonwealth of Pennsylvania v.
Steven Henderson

Criminal Appeal—PCRA—Probation Violation—Two Appeals—Different Procedural Postures—Same CC Number—Appeal of
Finding of Probation Violation Taken at the Same Time as PCRA Petition Filed on Underlying Charges—Stay of Proceedings

No. CC 201008883. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 26, 2011.

OPINION
The Defendant has filed dual appeals from this Court’s denial of collateral relief at the underlying information as well as from

the judgment of sentence entered following this Court’s revocation of the Defendant’s probation at the same information. For the
reasons that follow, both Orders should be vacated and the case remanded to this Court for further proceedings.

The Defendant was charged with Simple Assault,1 Harassment2 and Disorderly Conduct3 in relation to a domestic violence inci-
dent with his wife. He appeared before this Court on March 24, 2011 and, pursuant to a plea agreement with the Commonwealth,
pled guilty to all charges in exchange for a term of probation to be set by this Court and a no-violent-contact Order. At the hear-
ing, the Defendant indicated that the plea was voluntary and he was satisfied with the services of his attorney. This Court imposed
a two (2) year term of probation along with the agreed-upon no-violent-contact order. No Post-Sentence Motions were filed and no
direct appeal was taken.

On May 6, 2011, the Monroeville Police Department responded to another domestic violence incident at the Defendant’s home,
which again involved an assault on his wife. As a result of this incident, the Defendant was charged at CC 201105854 with
Recklessly Endangering Another Person and Simple Assault. On June 2, 2011, the Defendant appeared before this Court for a
probation violation hearing. At that hearing, probation officer Richard Zeleznik noted the Defendant’s May 6, 2011 arrest, and
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presented this Court with photographs of the victim’s injuries. He also noted that the Defendant had failed to pay court costs and
that he had failed to comply with domestic abuse counseling or drug and alcohol counseling. This Court revoked the Defendant’s
probation and imposed a term of imprisonment of one (1) to two (2) years.

A timely Notice of Appeal from the revocation was filed by the Public Defender’s Office and on September 14, 2011, this Court
entered an Order directing that a Concise Statement be filed. However, on September 26, 2011, before the Concise Statement could
be filed, the Defendant filed a pro se Post Conviction Relief Act Petition alleging a claim of ineffective assistance of counsel in con-
junction with the underlying guilty plea. Per this Court’s past experience in various procedural matters with the Superior Court,4

it did not believe that the Superior Court would permit it to entertain the PCRA Petition when a direct appeal was already pend-
ing, and so it entered an Order denying the Petition for a lack of jurisdiction on September 27, 2011. Thereafter, counsel filed his
Concise Statement from the direct appeal of the violation hearing, a Notice of Appeal from this Court’s September 27, 2011 Order
and a Concise Statement on that matter as well.

Therefore, currently before this Court are two (2) Concise Statements, one (1) pertaining to the judgment of sentence imposed
following the violation hearing and one (1) pertaining to this Court’s Order denying the pro se PCRA Petition.

With regard to the violation appeal, in his Concise Statement, counsel raises a claim of the ineffective assistance of counsel at
the violation hearing as well as a claim related to the sufficiency of the evidence to support the violation. However, it has long been
established that the only cognizable issues for appeal following the imposition of sentence after probation revocation are the “validity
of the revocation proceedings and the legality of the sentence imposed following revocation.” Commonwealth v. Ortega, 995 A.2d
879, 884 (Pa.Super. 2010). Thus, the Defendant’s ineffectiveness claim is not cognizable at this time and must be dismissed with-
out further consideration.

As to the Defendant’s sufficiency claim, he has averred that because the police officer and the victim did not testify, because
the photographs shown to this Court were neither authenticated nor introduced into evidence, because the police report was not
introduced into evidence and because the Defendant had not yet been convicted of the offenses,5 this Court lacked sufficient
evidence to revoke his probation and impose sentence. Upon further examination of the record and the relevant case law, with
particular regard to the Superior Court’s decision Commonwealth v. Allshouse, 969 A.2d 1236 (Pa.Super. 2009), this Court is
constrained to agree. Although this Court maintains that the facts of the case are supportive of this Court’s determination, the
evidentiary requirements for the violation hearing were not met and therefore, this Court’s revocation was procedurally
improper. The judgment of sentence should be vacated and the case should be remanded for a new probation violation hearing.

As to the Defendant’s second appeal concerning this Court’s dismissal of the PCRA on procedural grounds, this Court continues
to maintain that its Order was appropriate. Even if appellate counsel is correct that the two are separate cases, it is a practical impos-
sibility to have a case pending on direct appeal in the Superior Court while at the same time pending on collateral review in the
trial court, if only for the fact that the Court file can only be in one place at one time.6 The Defendant’s time for filing his PCRA
Petition has not yet expired and there is nothing preventing him from re-filing at a later date. To the extent that appellate review
may take longer than the remaining time frame, this Court would be willing to honor the September 26, 2011 filing date but to stay
proceedings on the PCRA Petition until the direct appeal of the violation is completed. The decision is the Superior Court’s.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on June 2, 2011 should be vacated and the
case should be remanded for a new probation violation hearing, to be held forthwith.

BY THE COURT:
/s/McDaniel, J.

Date: January 26, 2012

1 18 Pa.C.S.A. §2701(a)(1)
2 18 Pa.C.S.A. §2709(a)
3 18 Pa.C.S.A. §5503(a)(4)
4 On more than one occasion, the Superior Court has reversed and remanded this Court’s Orders, including procedural, non-
dispositive orders, when an appeal has been filed and jurisdiction rests in the Superior Court.
5 Although holding a violation hearing prior to conviction on a new offense is permissible, see Commonwealth v. Ortega, 995 A.2d
879, 882 FN1 (Pa.Super. 2010), the other considerations combined to necessitate relief;
6 This Court is mindful of previous Superior Court rulings striking Orders of this Court entered when jurisdiction had been remanded
to this Court but the physical file had not yet been transported to this Court from Superior Court;

Commonwealth of Pennsylvania v.
Cary Williams

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to Object to Closing Argument—
Advising Defendant Not to Testify

No. CC 200610537. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 26, 2011.

OPINION
The Defendant has appealed from this Court’s Order of August 11, 2011, which dismissed his Amended Post Conviction Relief

Act Petition without a hearing. A review of the record reveals that the Defendant has failed to present any meritorious issues for
review and, therefore, this Court’s Order must be affirmed.

The Defendant was charged with Rape,1 Involuntary Deviate Sexual Intercourse,2 Sexual Assault,3 Aggravated Indecent
Assault,4 Corruption of Minors5 and Indecent Assault.6 Prior to trial, the multiple counts of each charge were withdrawn by the
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Commonwealth, and the Defendant proceeded to trial on one (1) count of each charge. Following a jury trial in which he chose not
to present any evidence, the Defendant was found guilty of all charges. On June 19, 2007, the Defendant appeared before this Court
and was sentenced to two (2) consecutive terms of ten (10) to twenty (20) years at the Rape and IDSI charges, respectively. No
Post-Sentence Motions were filed.

A direct appeal was taken, but the Superior Court dismissed the Defendant’s appeal on April 30, 2008 as a result of his coun-
sel’s failure to file a brief. On November 17, 2008, the Defendant filed a pro se Post Conviction Relief Act Petition seeking a rein-
statement of his appellate rights nunc pro tunc. Counsel was appointed and an Amended Petition followed. By Order dated July 8,
2009, this Court reinstated the Defendant’s appellate rights nunc pro tunc. A direct appeal was perfected and the Superior Court
affirmed the judgment of sentence on May 25, 2010. The Defendant’s subsequent Petition for Allowance of Appeal was denied by
the Pennsylvania Supreme Court on November 17, 2010.

On March 1, 2011, the Defendant filed a pro se Post Conviction Relief Act Petition with this Court. Again, counsel was appointed
and an Amended Petition followed. After thoroughly reviewing the Petition and the record, this Court gave notice of its intent and
subsequently dismissed the Amended Petition without a hearing on August 11, 2011. This appeal followed.

Briefly, the evidence presented at trial established that on the evening of June 25, 2006, the victim, 16-year-old Octavia Shelly,
was walking down the street from her grandmother’s house to the bus stop, where she was to meet her best friend. On the way, she
passed the Defendant’s residence, where the Defendant summoned her into his house by telling her he would give her a cigarette.
Once inside the house, the Defendant locked the door and would not let her leave. He then pulled her into the bathroom, forced
her to take off her clothes and shower with him. After the shower, the Defendant pulled her into his bedroom, restrained her and
had oral and vaginal intercourse with her.

At trial, the only issue in question was the victim’s consent. The Defendant admitted to the police that all of the activities occurred
as described by Ms. Shelly, but said that she “was all for it.” Ms. Shelly testified that she did not consent to any of the activities.

The Defendant has now raised several claims of error directed to the ineffective assistance of counsel. In order to establish a
claim for the ineffective assistance of counsel, “a PCRA Petitioner must demonstrate, by a preponderance of the evidence, that:
(1) the underlying claim is of arguable merit; (2) no reasonable basis existed for counsel’s action or inaction; and (3) there is a rea-
sonable probability that the result of the proceedings would have been different absent such error.” Commonwealth v. Gibson, 19
A.3d 512, 525-26 (Pa. 2011). “Counsel can never be found ineffective for having elected not to raise a meritless claim.”
Commonwealth v. Williams, 615 A.2d 716, 721 (Pa. 1992). A careful review of the Defendants claims reveals that all are meritless.

1. Reading of Multiple Charges
As noted above, the Defendant was initially charged with multiple counts of each crime, and those charges were read to the

potential jurors during jury selection. However, after jury selection had been completed and immediately prior to trial, the
Commonwealth moved to withdraw the duplicate counts of each charge, leaving only one (1) count of each charge for trial.

This Court immediately recognized that the information listing multiple charges had been read to the jury and proposed, sua
sponte, to advise the jury that the charges had been read to them incorrectly and to then read them the correct charges. The
Defendant now argues that the jury was so prejudiced by the reading of the multiple charges during jury selection that they were
unable to render a fair verdict. This claim is meritless.

At the beginning of the trial, the following occurred:

MR. HOFFMAN: Your Honor, the Commonwealth is making a motion to withdraw certain charges in this matter; in
particular, count two, count four, count seven, count eight, also counts ten and 11.

THE COURT: So count 12. So what I propose since all charges were read to the jury when they come in, I’ll just tell them
that they were misinformed as to the charges and give them the correct charges.

(The jury was then escorted into the courtroom; jury sworn.)

THE COURT: Members of the jury: You have been selected to perform one of the most solemn duties of citizenship. You’re
to sit in judgment upon criminal charges made by the Commonwealth of Pennsylvania against one of your fellow citizens,
Cary Williams. You were incorrectly read the charges prior to jury selection so I will now read you the charges with which
the Defendant is charged. Cary Williams is charged with one count of rape, one count of involuntary deviate sexual inter-
course, one count of sexual assault, one count of aggravated indecent assault, one count of corruption of minors and one
count of indecent assault.

(Trial Transcript, p. 3-4).

As the record reflects, this Court immediately advised the jury that the wrong charges had been read to them and “corrected
the mistake” by reading the amended charges before beginning its opening charge. This Court again reiterated the correct list of
charges before beginning its closing charge. (T.T. p. 162). The jury was given an appropriate and non-prejudicial explanation of
the reduction in the number of charges, and was clearly instructed on the correct charges. The Defendant suffered no prejudice
as a result. Moreover, there is no viable argument that had counsel requested selection of a new jury, that the result would have
been different. As discussed more fully below, the testimony of the victim was compelling and was more than sufficient to support
the jury’s finding of guilt; this Court must necessarily conclude that a different jury would have reached the same result, whether
they had been read the initial list of charges or the new, reduced list of charges. This claim must fail.

2. Commonwealth’s Closing Argument
Next, the Defendant argues that trial counsel was ineffective in failing to object to the prosecutor’s improper closing argument.

Specifically, he takes issue with the “statement that the defense assault on reasonable doubt in the instant case was merely a ‘trick
of the trade’ perpetrated by deceptive defense attorneys” (Concise Statement, p. 11). A review of the closing argument in its entirety
demonstrates that this claim is meritless.

Assistant District Attorney Christopher Hoffman began his closing argument as follows:

MR. HOFFMAN: Thank you, Your Honor. May it please the Court, Mr. Nightengale, ladies and gentlemen of the jury: I did
my first jury trial in this courtroom seven years ago, I think about seven years ago, and I sat at this table as the defense
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attorney. In fact, the judge wasn’t this judge, it was a different president judge at the time, and I remember being very
scared in front of a jury and I was kind of shakey at the time, probably as I am right now a little bit on the inside. And I
used one of the tricks of the trade that a defense attorney learns, and I got better with it over the years and that was,
Commonwealth makes out a case and proves the evidence to you and has the burden, and then you look for the minor little
inconsistencies, the minor little holes and you stand up in front of a jury and you say because of these minor things, because
of these minor things you should have some kind of reasonable doubt and you should acquit the Defendant, and its actually
pretty easy to do and over the course of the years I probably got a little bit better at it. And you listen to the different
stories and you look for those tiny little parts to you and I suggest to you that’s what Mr. Nightengale has just done and he’s
done a good job in essence of pointing out a lot of what I would consider to be minor inconsistent parts of the story.

(T.T. p. 151-152).

“Prosecutorial misconduct does not occur unless the unavoidable effect of the comments at issue was to prejudice the jurors by
forming in their minds a fixed bias and hostility toward the defendant, thus impeding their ability to weigh the evidence objectively and
render a true verdict.” Commonwealth v. Miller, 897 A.2d 1281, 1291 (Pa.Super. 2006). “Like the defense, the prosecution is accorded
reasonable latitude and may employ oratorical flair in arguing its version of the case to the jury.” Commonwealth v. Williams, 896 A.2d
523, 542 (Pa. 2006). In such instances of oratorical flair, “prosecutorial misconduct will not be found.” Miller at 1291.

During his closing argument, defense counsel did an admirable job of pointing out the inconsistencies in the Commonwealth’s
case, as he had had also done during the trial. Read in the context of Mr. Nightengale’s excellent trial work, Mr. Hoffman’s state-
ments in his closing argument were his attempt to answer the inconsistencies and present his best argument. Mr. Hoffman’s state-
ments, while perhaps a bit clunky, were his own attempt at “oratorical flair” and were permissible. The statements, read in con-
text, do not, as defense counsel now suggests, equate the concept of reasonable doubt to a “trick of the trade” used by deceptive
defense attorneys. This Court sees no impropriety in the Commonwealth’s closing argument and no prejudice to the Defendant as
a result of it. Accordingly, counsel had no basis upon which to object to the closing argument. This claim must fail.

3. Advising the Defendant Not to Testify
Finally, the Defendant argues that trial counsel was ineffective in advising him not to testify at trial. Again, this claim is meritless.
“Generally, where matters of strategy and tactics are concerned, counsel’s assistance is deemed constitutionally effective if he

chose a particular course that had some reasonable basis designed to effectuate his client’s interest.” Commonwealth v. Puskar,
951 A.2d 267, 277 (Pa. 2008), internal citations omitted. “The decision whether to testify is ultimately to be made by the accused
after consultation with counsel” Commonwealth v. Daniels, 999 A.2d 590, 596 (Pa.Super. 2010). “Claims alleging ineffectiveness of
counsel premised on allegations that trial counsel’s actions interfered with an accused’s right to testify require a defendant to prove
either that ‘counsel interfered with his right to testify, or that counsel gave specific advice so unreasonable as to vitiate a knowing
and intelligent decision to testify on his own behalf.’” Commonwealth v. Miller, 987 A.2d 638, 660 (Pa. 2009).

In his Amended PCRA Petition, the Defendant has attached an attorney’s affidavit documenting a conversation between PCRA coun-
sel Scott Coffey, Esquire and trial counsel, Patrick Nightengale, Esquire. With regard to the Defendant’s testimony, Mr. Nightengale stat-
ed “Mr. Williams was barely communicative with me and I believed he would have made a terrible witness. Additionally, I believed I
did a good job of cross-examination with the victim and discredited her testimony.” (Amended PCRA Petition, Exhibit 1).

At the close of testimony, this Court conducted a colloquy with the Defendant regarding his right to testify:

THE COURT: Mr. Williams, Mr. Nightengale has told me that he has talked with you and you have decided not to take the
stand and testify in this case. Is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you understand you have an absolute right to take the stand and testify in your own behalf?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Have there been any threats or promises that might have influenced this decision?

THE DEFENDANT: No, ma’am.

THE COURT: Okay. And you’re making this decision of your own free will?

THE DEFENDANT: Yes, ma’am.

(T.T. p. 133-134).

The record reflects that the Defendant’s decision not to testify was his own, and was knowingly, voluntarily and intelligently
made. Inasmuch as this case was solely a question of consent, the Defendant’s knowing, voluntary and intelligent waiver of his
right to testify, coupled with Attorney Nightengale’s assessment that the Defendant was barely communicative and would not have
made a good witness, this Court cannot find ineffectiveness. This claim must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of August 11, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 26, 2012
1 18 Pa.C.S.A. §3121 (2 counts)
2 18 Pa.C.S.A. §3123 (2 counts)
3 18 Pa.C.S.A. §3124.1
4 18 Pa.C.S.A. §3125 (3 counts)
5 18 Pa.C.S.A. §6301(a)(1)
6 18 Pa.C.S.A. §3126 (3 counts)
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Diane Mariani v.
Richard Pfenninger v.

Michael Mariani
Easement—Prescriptive Easement—Preliminary Injunction—Unclean Hands Doctrine

No. GD 11-19481. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—January 31, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Plaintiff has sought preliminary injunctive relief pending a final resolution of the dispute between the parties regarding the

existence of an easement by prescription for a shared driveway. A special injunction was issued by the Honorable Alan D.
Hertzberg, then sitting in Motions Court, directing Defendant to cease certain work on the portion of the shared driveway that went
over his property. A hearing was held before the undersigned on the issue of whether or not that special injunction should continue
and whether any additional preliminary relief might be warranted. Based on the evidence presented, as well as the law related to
preliminary injunctive relief, we conclude such relief is warranted and have entered an order accordingly.

DISCUSSION
At the close of the evidence, the Court was concerned about the possible existence of an express easement in one or more of the

prior deeds into the parties here. Since that had not been covered by the evidence, we asked counsel to provide copies of the deeds
from the common grantor.1 The common grantor was the East Wilkinsburg Improvement Company (“the Developer”), which had
recorded a Revised Plan of lots for a development known as Ardmore Farms & Edgewood Acres. The recording date was June 24,
1918. Mariani owns Lot 291 in that plan and Pfenninger owns Lot 292. There is no driveway easement noted on that plan nor in the
deeds from the Developer to the first purchases of Lots 291 and 292. Any express easement for a shared driveway would have to
have been contained in a subsequent writing between some prior owners. No such easement is mentioned in the deeds into the
parties hereto.

There being no express easement, we must decide the probability that Plaintiff will prevail on the question of whether an ease-
ment by prescription was created or whether the prior use by prior lot owners was strictly permissive. The credible testimony indi-
cates that unknown prior owners of each lot had decided to pave an equal portion of each lot to use as one driveway and for decades
each lot owner used the entire driveway and shared equally in its maintenance. The photographs show that each lot has a garage
at the end of the driveway and the testimony suggests that each party’s garage is fully on the lot owned by that party. There was
credible testimony from Ms. Mariani that the full width of the driveway is needed in order to go up the driveway to the garages at
the rear. She has owned Lot 291 for less than 21 years, but the driveway had been in place when she purchased her residence. She
testified, credibly, that during the 18 years or so that she had lived there prior to the partial destruction of the driveway by Mr.
Pfenninger she had never asked him or his predecessors in title for permission to use the entire driveway, she never gave permis-
sion to the owners of Lot 292, and she never objected to the use of the entire driveway by any owner of Lot 291.

The prior owners of Mr. Pfenninger’s lot were Patrick and Alice McConnell. Mr. McConnell testified that he and his wife had
lived there since 1973 and moved out in 2006. He also testified that he and the prior owners of Ms. Mariani’s lot shared the drive-
way. His children had a total of five cars which would be parked in the driveway. He and the prior owners widened both sides of
the driveway at some point and everyone used both sides of it. Mr. McConnell also told Mr. Pfenninger that it was a shared “dou-
ble-wide” driveway and this was expressly stated in the agreement of sale between him and Mr. Pfenninger. The shared driveway
was also noted in the Sellers Disclosure Statement. Mr. McConnell believed the original owners of his house were the builders of
both houses and the driveway was always that way. The accuracy of this belief cannot be determined from the evidence of record
and a hearsay objection to it was implicitly sustained.2

The parties at first had no problems with each other or with the use of the driveway. However, by July 2011, Mr. Pfenninger got
fed up with what he regarded as the excessive use of the driveway by Ms. Mariani’s adult son, Michael, and their visitors. He also
was distressed by the bad language and threatening behavior directed at him by Michael during their confrontations. He decided
he would move his driveway to a different side of his lot, in the rear of his property and indicated he was given an easement by the
state to do this. He then began changing the portion of the driveway that was on his lot into a planting area, putting multiple truck-
loads of dirt where there had been roughly half of the gravel driveway, and placing railway ties at the edge of his lot line to con-
tain the dirt. The portion of the original “double-wide” driveway that was left for Plaintiff to use was sixty-seven feet wide. This
occurred in late summer or early September 2011. Mr. Pfenninger later removed the ties when he was informed by a building
inspector that they constituted a “structure” for which he had no permit. While he was removing the ties, he claims Michael threw
him into the ties without provocation. He claims the hostility towards him continues and includes an episode at 9 a.m. in the morn-
ing of the last day of trial in this case, January 10, 2012, when Ms. Mariani yelled at him for using his leaf blower.

The main legal issue is whether an easement by prescription exists here so that Mr. Pfenninger does not have the right to
impede or obstruct the portion of the driveway that is on his land. The evidence shows that, as of the date Mr. Pfenninger pur-
chased Lot 292, the entire driveway had been freely used for more than 21 years by both the prior owners of Lot 292 and the
current and prior owners of Lot 291, without regard to which side of the property line was used and without asking permis-
sion. The evidence also shows that the cost of maintenance of the driveway, which had a gravel surface, was shared equally by
those owners. Mr. Pfenninger argues that the necessary element of use that is adverse, open, and notorious is not made out by
the evidence. He argues that because the use was “shared” and “amicable,” it must be regarded as permissive. We disagree.
Politeness and voluntary payment of one’s fair share of maintenance expenses cannot overcome the fact that since no later
than 1973 each lot owner openly and notoriously and without prior permission used the property of the other to get to their
respective garages. Each lot owner therefore appears to have had a prescriptive easement over the property of the other by
no later than the end of 1994. The evidence suggests that both garages and the driveway over both parcels were built at rough-
ly the same time. This also suggests that an easement by implication or by necessity might have also been created at that time,
since there is no other access to the garages, especially to Ms. Mariani’s.3

We conclude that the evidence at the hearing and the deeds of which we may take judicial notice show that there is a high
probability that Ms. Mariani will be successful on the merits, that Mr. Pfenninger’s conduct in obstructing part of the driveway
constitutes a manifest wrong, that the harm to Ms. Mariani from the continued presence on the driveway of the soil and young
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trees or bushes is not compensable in money damages and exceeds the harm to Mr. Pfenninger caused by requiring him to restore
the status quo and remove the soil, plantings and replace the gravel.

We reject the contention that Plaintiff has “unclean hands” simply because her attorney asked for and was granted emergency
relief on an ex parte basis. The Rules of Court contemplate that such events can occur and grant the party opposing the relief the
right to a very speedy hearing. See Pa. R.C.P. 1531(a). That hearing was postponed more than once without opposition from either
party and eventually took place, beginning on December 1, 2011 and reconvening and concluding on January 10, 2012. The other
bases for asserting that Plaintiff has “unclean hands” and is not entitled to equitable relief are that Defendant was not represented
by counsel when the ex parte proceeding occurred and that Plaintiff ’s son was aggressive towards Mr. Pfenninger. It should go
without saying that there is no constitutional right to an attorney in civil matters such as this. As to the contention that the personal
animosity generated by this dispute rises to the level of “unclean hands,” we conclude that the law is otherwise. If, for example,
Ms. Mariani had told Mr. Pfenninger that she agreed with him that the driveway use should cease and had then complained when
he acted on her agreement, that might be the “unclean hands” that would cause a court of equity to decline to give her injunctive
relief. If mere animosity to a neighbor barred equitable relief, matters such as this would never get resolved.

In the event it is later decided that our preliminary injunction was improvidently granted, Plaintiff must post a bond sufficient
to cover refunding the expense to Defendant of removing the soil and plantings and then replacing those items if he is successful
on the merits after a final hearing. The evidence was a little vague as to the number of trucks of dirt Mr. Pfenninger had placed on
the driveway; it seemed that it was more than two trucks but not many more. We will assume for purposes of calculating the bond
that it was as many as five truckloads. Mr. Pfenninger’s testimony regarding the cost was that it was about $100 per truckload. We
will assume that the cost of removing the dirt will be similar, $500. The plantings were quite small and there is no evidence that
they are rare or very expensive or not easily moved elsewhere on Mr. Pfenninger’s property pending a final resolution. We will
therefore estimate that item of expense at $500, an amount we believe may be too high rather than too low. Lastly, part of restor-
ing the status quo will be restoring the gravel that had been removed; we believe that will be less than the cost of the dirt based
on the suggestion in Mr. McConnell’s testimony that the maintenance of the driveway was easily done and not costly. It therefore
appears to us that a bond of Two Thousand Dollars ($2,000.00) will be more than sufficient to compensate Mr. Penninger for all
compensable damages he might sustain in the event the preliminary injunction is later found to have been improvidently granted.
See Pa. R.C.P. 1531(b).

BY THE COURT:
/s/Friedman, J.

Dated: January 31, 2012
ORDER OF COURT

AND NOW, to-wit, this 31st day of January 2012, after a hearing and for the reasons set forth in the attached Memorandum in
Support of Order, it is hereby ORDERED as follows pending a final hearing:

• Defendant Richard Pfenninger is hereby enjoined from obstructing any part of the “double-wide” driveway at issue,
located between his home and that of the Plaintiff.

• Defendant Richard Pfenninger shall remove all dirt and plantings placed on his side of the driveway at issue and
replace the gravel surface thereof within 30 days of the date of this Order. Within one week of the effective date hereof,
he shall provide the Court and opposing counsel with the name of the person or persons who will do the work and with
the estimated time the work will begin and end.

This Order shall not be effective until Plaintiff has posted the sum of $2,000 with the Department of Court Records, Civil
Division, as security for the payment to Defendant of all damages sustained by reason of the grant of this preliminary relief, in the
event this injunction is later dissolved because improvidently granted. See Pa. R.C.P. 1521(b)(2).

BY THE COURT:
/s/Friedman, J.

1 We are unable to easily access the public records via the electronic docket and so asked for this courtesy.
2 The statement was offered only as an explanation of why Mr. McConnell had asked Mr. Pfenninger why he had torn up part of the
driveway.
3 It may be possible for Mr. Pfenninger to put doors in the side of his garage and access it from the new driveway or parking area
he has placed elsewhere on his lot. However, the possibility that he could still get access to his own garage does not give him the
right to obstruct a valid easement over his lot in favor of Lot 291.

Wells Fargo Bank, NA v.
Jerry Konidaris f/k/a Gerasimos P. Konidaris, and Theodora Konidaris

Miscellaneous—Preliminary Objections—Notice of Argument

No. MG 11-106. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—February 3, 2012.

MEMORANDUM IN SUPPORT OF ORDER
The captioned Plaintiff has presented a Motion for Reconsideration of our Order dated January 11, 2012. Three reasons are

given in the Motion, first, that Plaintiff ’s Certificate of Service does not indicate that the date and time of argument was included
with the mailing of the Preliminary Objections to Plaintiff as required by Local Rule 1028(c)(1)(a)(iv) and that, as a result, Plaintiff
was not provided proper notice; second, that if Plaintiff had had proper notice, it would have been able to respond with a merito-
rious reply; and third, that the dismissal should not have been with prejudice.
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The dismissal with prejudice was intended to reflect only that the instant Complaint could not be amended, that the Order was
a final order from which an appeal would lie, and that any new foreclosure action would have to be brought by a party that could
prove it had standing. We have entered a clarifying order to that effect, herewith.

As to the allegations that proper notice of the argument was not given, the record of argument reflects that attempts were made
to contact Plaintiff ’s counsel to see who local counsel was. The record also reflects that the law firm was reached but there was no
one available to tell us who local counsel might be or to otherwise deal with their failure to appeal.

Counsel for Plaintiff does not claim in the Motion that they had no basis to know local custom that dates are assigned by the
Chief Motions Clerk and are then noted on the electronic docket as well as on the cover page of the original document. Counsel for
Plaintiff has tacitly admitted that it was aware of the filing of the Preliminary Objections and had a copy since late November or
early December, yet took no steps to ascertain the argument date and consciously decided not to file a response to the Preliminary
Objections despite the Notice to Plead which was on the cover sheet.

We note that the Rules of Court give the Plaintiff the right to “file an amended pleading as of course within twenty days after
service of a copy of preliminary objections.” Pa. R.C.P. 1028(c)(10), emphasis added. This 20-day requirement is not contingent on
notice of an argument date, and would implicitly be the default time for any response to preliminary objections raising questions
of fact, as here. Since the State Rules require every court to promulgate “Local Rule 1028(c) describing the local court procedure,”
Plaintiff ’s next step upon receiving the copy of the Preliminary Objections without an argument date and time indicated, would be
to consult the Local Rule it now cites and upon which it relies, 1028(c)(1)(a)(iv). That Local Rule contains additional language not
mentioned by the Plaintiff in its Motion, “with notice of the date and time of argument, if such has been set.” There is nothing in
the Local Rule that suggests that Plaintiff has no duty to respond to Preliminary Objections served upon it until an argument date
has been set. We have already discussed how easy it is to learn the date and time that was set. There was therefore no injustice
perpetrated by deciding the objections on the merits in the absence of counsel for Plaintiff. The record of argument can be tran-
scribed and will demonstrate the validity of our decision to dismiss the Complaint on the merits. It was not dismissed merely
because counsel for Plaintiff failed to appear.

The Motion for Reconsideration contains nothing that would correct the serious defects set forth in the Preliminary
Objections. There having been no good excuse offered for either the failure to respond or for counsel’s failure to appear, the
Motion for Reconsideration on that basis must be denied. There is no need for Defendants to file an Answer to the Motion. See
Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: February 3, 2012
ORDER OF COURT

AND NOW, to-wit, this 3rd day of February, 2012, after a review of the “Motion for Reconsideration of Order Dated January 11,
2012” and without requiring an Answer, the Motion is hereby GRANTED in part and DENIED in part, as follows:

1. The Order of January 11, 2012, entered in the captioned matter, is hereby amended to remove the notation that the dismissal
was “with prejudice,” since the intention of the Court was only to make it clear that leave to amend was not granted and that the
Order sustaining the Defendants’ various objections to the Complaint was a final order from which an immediate appeal would lie.
We further clarify that Order to note that any new action in mortgage foreclosure against these Defendants would have to be
brought by the holder of the Note allegedly in default. See American Home Mortgage Servicing v. Tarantine, in this Court at MG
10-1664. If the captioned Plaintiff later claims that it does hold the Note, it will have to attach a copy of the Notes and all assign-
ments leading to the Plaintiff, in addition to following all the other Rules of Court regarding actions in mortgage foreclosure. We
impose this requirement in the interest of judicial economy and of justice, as permitted by the Rules of Court (Pa. R.C.P. 126) and
§323 of the Judicial Code (42. Pa. C.S. §323).

2. The other grounds for reconsideration are without merit and the Motion is otherwise DENIED.

BY THE COURT:
/s/Friedman, J.
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Commonwealth of Pennsylvania v.
Paul Helmick

Criminal Appeal—Sufficiency—Request for Transfer from Prison for Medical Reasons—
Failure to Establish that the Prison was Unable to Treat Chronic Illness or Failed to Permit Transfer to Hospital when Required

No. CC 198205087. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 9, 2012.

OPINION
This is an appeal from an Order entered on April 12, 2011 denying Petitioner’s Petition for Modification of Sentence or Removal

from Prison and Transfer to Hospital for Treatment Because of Illness Pursuant to 61 Pa.C.S. § 81. Petitioner filed his Pro Se
Petition on July 10, 2008. On July 17, 2008, an Order was entered determining that Petition had set forth a prima facie case to sup-
port his Petition and counsel was appointed to represent Petitioner. On January 12, 2009, a Petition for Extension of Time was filed
on behalf of Petitioner in order to allow counsel additional time to obtain and review additional medical records. On January 13,
2009, an Order was entered granting Petitioner an extension of time to file an Amended Petition. On July 24, 2009, Petitioner,
through counsel, filed an Amended Petition Pursuant to 61 P.S. § 81 and Memorandum of Law. On July 30, 2009, the Commonwealth
filed an Answer to the Petition. On August 12, 2009, an Order was entered scheduling a hearing, which was conducted on October
2, 2009. On April 23, 2010, an Order was entered granting Petitioner an extension of time in order to supplement the expert
evidence or testimony. On April 8, 2011, Petitioner filed a Petition to Close the Evidentiary Record. On April 12, 2011, an Order
was entered granting Petitioner’s Petition to Close the Evidentiary Record and denying Petitioner’s Petition for Modification of
Sentence or Removal from Prison and Transfer to Hospital for Treatment Because of Illness Pursuant to 18 P.S. § 81. On May 4,
2011, Petitioner filed a Notice of Appeal. On May 19, 2011, an Order was entered granting Petitioner leave to proceed informa
pauperis. On May 19, 2011, an Order was entered pursuant to Pa. R.A.P. § 1925(b) directing Petitioner to file a Concise Statement
of Matters Complained of on Appeal. On September 7, 2011 a Concise Statement of Matters Complained of on Appeal was filed
setting forth the following:

“The trial court erred when it denied Petitioner’s Petition Pursuant to 61 P.S. § 81 in that Petitioner demonstrated that
the Department of Corrections is incapable of providing adequate care in that Petitioner has repeatedly been referred
to outside treatment facilities due to chronically reoccurring and deadly infections.”

BACKGROUND
Petitioner filed a pro se Petition for Modification of Sentence or Removal from Prison and Transfer to Hospital in which he

alleged that he was serving a life sentence after being found guilty of second degree murder. Petitioner is 43 years old and alleged
that he had been in prison in excess of 25 years.1 Petitioner alleged that he is incarcerated at SCI Pittsburgh and is suffering from
numerous physical ailments, which include: respiratory insufficiency, lower extremity deep vein thrombosis, bilateral pleural
effusions, left lower lobe atelectasis, peptic ulcer disease, hematemesis, anemia, leukocytosis, hypertension, hypercholes-
terolemia and other medical problems. Petitioner further alleged that his conditions are life threatening and he is in need of
extensive medical treatment which neither the medical staff at SCI Pittsburgh or any other prison has adequate facilities to treat
him. Petitioner consequently requested that his sentence either be modified or that he be transferred to Mercy Hospital “UPMC”
for treatment.

Petitioner’s Amended Petition, filed by appointed counsel on July 24, 2009, further alleged that Petitioner suffered an injury
when he dropped a picnic table on his foot while incarcerated at SCI Pittsburgh on July 29, 2004. As a result he developed deep
vein thrombosis or blood clots in his right calf. Petitioner alleged that he was hospitalized at Mercy Hospital on August 10, 2004 as
a result of the blood clots and swelling and that an inferior vena cava filter, known as a “Greenfield filter”, was inserted in
Petitioner’s calf inside the affected blood vessel to prevent blood clotting and a potential fatal pulmonary emboli. Petitioner
further alleged that in September 2006 he was referred for treatment outside of SCI Pittsburgh as a result of clotting in the
Greenfield filter and swelling to his right leg. Defendant alleged on September 17, 2007 he was transferred for inpatient treatment
to UPMC Braddock for continued problems with the Greenfield filter. Petitioner further alleged on March 19, 2009 he was again
transferred to an unnamed hospital as a result of the Greenfield filter clogging and resulting in severe swelling. Finally Petitioner
alleged on March 13, 2009 he was taken to Allegheny General Hospital because of testicular swelling and pain, accompanied by a
fever. At that time Petitioner alleged that in addition to scrotal swelling and tenderness he was suffering from bilateral edema of
the legs, ankles and feet, discoloration of the extremities and scabbing on or around the ankles. Petitioner alleged that he was
released on March 18, 2009. Petitioner alleged that the ongoing problems with the Greenfield filter made it clear that the treat-
ment being rendered by the medical staff at SCI Pittsburgh is inadequate and requires a modification of his sentence or transfer
to a medical facility pursuant to 61 P.S. § 81 is appropriate.

At the evidentiary hearing held on October 2, 2009, Petitioner testified that he was injured in July 2004 while he was working
in the yard when a picnic table fell on his leg. (T., p. 4) Petitioner was initially seen in the infirmary and subsequently transferred
to Mercy Hospital where it was found that he had blood clots in his leg. He was also diagnosed with bleeding stomach ulcers from
medications that he takes related to bone spurs on the heels of his feet. Petitioner ultimately had a Greenfield filter put in place
in his vascular system, which controls blood clots. (T., p. 6) Petitioner indicated that as a result of the filter and the clotting he
gets severe swelling in his leg. Petitioner testified since the time of the injury, his leg swells on a daily basis and the skin bursts
open with ulcers. Petitioner has difficulty wearing shoes and walking because of the swelling. Petitioner testified that he is not
treated properly because “they do the less work that they have to do because they don’t like to treat you” and that he has to be in
a critical state before he is referred to an outside hospital for treatment. (T., p. 7) Petitioner testified that when he experiences
symptoms from the swelling he is sometimes told by the medical personal to simply elevate his leg and other times he is referred
to an outside hospital if the ulcers burst open. (T., p. 8) Petitioner submitted photographs taken just after the first blood clots in
his leg in April 2005, as well as photographs taken a few months later. (T., p. 8-9) Petitioner testified that he never had the oppor-
tunity to be treated by a wound care specialist or a specialist in the field of preventive care. (T., p. 9) Petitioner also testified that
he had also contracted MRSA, a painful staph infection, and alleged that he had only been treated with ointment on his leg with
a Band-Aid. (T., p. 12) At the time of the hearing on October 2, 2009, his most recent hospitalization was at Allegheny General
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Hospital for testicular swelling. (T., p. 10) Records from Allegheny General Hospital were offered into evidence. Counsel for
Petitioner also moved that the record remain open in order to submit medical testimony or additional medical records to support
the Petition

On cross-examination Petitioner acknowledged that since 2004 he had been treated at Mercy Hospital, Allegheny General
Hospital, Aliquippa Hospital and Somerset Hospital. Petitioner acknowledged that he received antibiotics “a few times
because of the MRSA”. (T., p. 14-15) Petitioner also received CT scans. (T., p. 16) He acknowledged that he is seen by a physi-
cian’s assistant at the prison facility and will be seen by a physician if approved by the physician’s assistant. He acknowledged
that upon his admission to the hospitals he receives appropriate treatment and is only released from the hospital when his condition
had improved. (T., p. 16) Petitioner acknowledged that he never requested to be seen by a wound care specialist at any outside
hospital nor has anyone ever actually recommended that a wound care specialist is necessary to treat his chronic condition.
(T., p. 16)

In the Petition to Close Evidentiary Record, counsel for Petitioner alleged that he was unable to secure an expert witness to
testify that Petitioner is not receiving adequate care. In addition, the only medical records submitted for this Court’s review are
the medical records from the emergency room of Allegheny General Hospital from March 13, 2009, a History and Physical from
Allegheny General Hospital for the admission of March 13, 2009 and data flow sheet records related to Petitioner’s admission from
March 14, 2009 to March 16, 2009.

A review of the Allegheny General Hospital records indicated that Petitioner’s chief complaint upon presentation to the emer-
gency room was testicular pain and scrotal swelling. The History and Physical at that time indicated that Petitioner was then a 45
year old white male with a past medical history of factor V Leiden deficiency with multiple deep vein thrombosis/pulmonary
embolism, and hyperlipidemia, who presented with a one day history of scrotal swelling and pain. The record reflects that that
Petitioner did complain of some subjective fever but there was no documented fever. His past medical history included the factor
V Leiden, deep vein thrombosis, pulmonary embolism, congenital single testicle, hypertension, hyperlipidemia and chronic non-
healing foot ulcers “as per the history given by Defendant.” Particularly, as to his extremities, a physical examination noted that
he had bilateral foot ulcers and chronic venous stasis changes. The plan of treatment was for an ultrasound to assess the testicu-
lar swelling, placing him on heparin in light of the existing Greenfield filter, and the continuation of his out-patient medication to
control his hypertension.

Notably there is no recommendation in the History or Physical for any specific treatment related to any swelling, discoloration
or chronic ulcers on his leg. Although the records are not complete there is no indication from Petitioner during his testimony on
October 2, 2009, approximately nine months after the hospitalization, that the scrotal swelling had not resolved or been treated
appropriately.

DISCUSSION
Petitioner’s Petition was filed pursuant to 61 P.S. §81 which provides in pertinent part as follows:

“Whenever any convict or person is confined in any . . . penitentiary, prison . . . and it is shown to a
court of record by due proof that such convict or person is seriously ill, and that it is necessary that he or she be
removed from such penal institution, the court shall have the power to modify it’s sentence, impose a suitable
sentence, or modify the order of confinement for trial, as the case may be, and provide for the confinement or
care of such convict or person in some other suitable institution where proper treatment may be administered.
Upon the recovery of such person, the court shall recommit him or her to the institution from which he or she
was removed.” 61 P.S. § 812

It is clear that a review of the Petition establish a prima facie case for an evidentiary hearing pursuant to 61 P.S. §81. However,
it is also clear that the mere fact that an individual suffers from a serious or chronic illness is not sufficient to allow relief under
61 P.S. §81. Rather, the requirement of the statute is that there must be both a showing of a serious illness and that it is necessary
to leave the prison to receive medical care or that the inmate’s disease cannot be treated in the prison or facility in which he is
located. Commonwealth v. Kositi, 880 A.2d 648 (Pa. Super 2005) In this case, Petitioner has failed to establish that he has not
received proper care within the prison or that prison authorities have failed to transfer him to an outside hospital for appropriate
care when necessary.

A detailed review of the petitions, hearing testimony and records submitted by Petitioner establishes that although Petitioner
suffers from a chronic medical condition, the condition has been treated appropriately through services provided at the prison
facility or by referral, when appropriate, to an outside hospital. Petitioner acknowledged that he was referred to at least four hos-
pitals during the course of his incarceration for treatment related to swelling of his legs between the time of the initial injury in
July of 2004 and 2007. In addition, the record reflects that Petitioner was hospitalized in 2009 for swelling in the scrotum, not for
treatment of his legs. The records for this hospitalization do not document any life threatening or serious medical conditions for
which Petitioner was not receiving appropriate care. Although the Allegheny General Hospital records document the fact that
Petitioner appeared to have chronic swelling and discoloration of his legs related to his chronic condition, the records do not reflect
that any treatment was recommended for his legs at that time. Finally, in addition to the fact that Petition has not been able to
produce any physician who can testify that he was not being appropriately treated, Petitioner has not submitted any records of any
kind regarding his medical condition since March of 2009 to document his condition or support his Petition. Therefore, the Petition
was appropriately denied.

BY THE COURT:
/s/Todd, J.

1 As the Honorable Judge Joseph Ridge was the trial judge in this case, this matter was assigned to this Court for disposition.
2 61 P.S. § 81 was repealed on August 11, 2009. See P.L. 147, No. 33 § 11(d) effective October 13, 2009. 42 Pa.C.S.A. § 9777, which
became effective on October 13, 2009, sets forth the applicable procedures related to the transfer of patients for medical care.
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Commonwealth of Pennsylvania v.
Glen Stamper

Criminal Appeal—Sentencing (Discretionary Aspects)—Sentence Enhancement for Elderly Victim—Court Discretion in Imposing
Mandatory

No. CC 200907136. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 10, 2012.

OPINION
This is an appeal by Defendant, Glen Stamper, after his guilty plea on March 7, 2011 to one count of Theft by Deception in

violation of 18 Pa.C.S. § 3922; and one count of Fraudulent Business Practices in violation of 18 Pa.C.S.A. § 4107(a)(2) and (a)(1)(i).
Defendant was also sentenced at that time to 12 to 24 months incarceration at count one and three years probation on count two to
run consecutive to the period of incarceration. Defendant was also ordered to make restitution to the victim in the amount of
$3,500.00. Defendant filed a Notice of Appeal on April 20, 2011. On April 25, 2011 an Order was entered directing Defendant to file
a Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b) within twenty-one (21) days. On May 18,
2011, upon consideration of a Petition for Extension of Time to file Concise Statement an Order was entered granting Defendant
an additional thirty days in which to file his Concise Statement. On June 20, 2011 an Order was entered granting Defendant an
additional twenty-one days from the receipt of the Trial transcript to file his Concise Statement. On August 4, 2011 Defendant filed
his Concise Statement setting forth the following:

“a. The trial court erred in imposing a mandatory sentence in this case. During sentencing, the attorney for the
Commonwealth noted: ‘The Commonwealth is seeking the one-year mandatory. The victim is over the age of 60.’ NT,
March 7, 2011, at 9. In response, this Court stated, ‘Mr. Stamper, my hands are kind of tied.’ NT at 10. The Court also noted
that the victim was 78 years old and that the crime ‘carries a mandatory’. Id. When defense counsel noted that the Court
has discretion to impose a mandatory under 42 Pa.C.S. § 9717, this Court stated that the Commonwealth was not agree-
ing to waive the mandatory. Id. The Court noted that had restitution been paid, it would have ‘cut [Mr. Stamper] a break
today.’ NT at 11. However, under the mistaken belief that there was a one year mandatory sentence that the
Commonwealth did not waive, the Court then imposed a one to two year sentence.

42 Pa.C.S. § 9717, controls here. That section reads ‘A person under 60 years of age convicted of the following offenses
when the victim is over 60 years of age and not a police office shall be sentenced to a mandatory term of imprisonment
as follows:…18 Pa.C.S. § 3922 (relating to theft by deception) – not less than 12 months, but the imposition of the mini-
mum sentence shall be discretionary with the court where the court finds justifiable cause and that finding is written
in the opinion.’ (emphasis in original)

This court therefore erred in concluding that the one year sentence was mandatory. The Commonwealth did not have to
waive anything, the Court thus should have considered the numerous factors outlined in the Motion to Reduce Sentence
for leniency on this defendant; specifically: his family residence, church and support system being in Tennessee, his
disability due to various medical conditions – including a recent hospitalization, his prior record score of zero, the fact
that this was not a violent crime, the defendant’s extreme remorse including his payment of $1,000.00 toward restitution
on the day of his trial/sentencing. Had the Court realized that there was no “mandatory” sentence, and instead the Court
reviewed all factors under 42 Pa.C.S. § 9721(b) (general standards regarding the imposition of sentence) and § 9725
(considerations to consider when imposing a sentence of total confinement), a lesser sentence would have more properly
been proposed.

b. In the alternative, the sentence imposed on Mr. Stamper was unreasonable, manifestly excessive, contrary to the
dictates of the Sentencing Code, and an abuse of discretion in that the court failed to consider prior to imposing sentence,
as it must under 42 Pa.C.S. § 9721(b)(1) the specific need for protection of the public in relation to Mr. Stamper’s actions
in that Mr. Stamper’s prior record score was a zero and, even though there was a second case to which he had entered a
guilty plea prior to this one, he successfully paid all restitution owed on that second case and was serving his probation
period without incident, (2) the gravity of the offense as it relates to the impact on the life of the victim of this crime,
which, while the victim was elderly, this was more of a property offense and should have been a civil matter for restitu-
tion/breach of contract rather than a criminal offense, and (3) Mr. Stamper’s need for rehabilitation. Under these circum-
stances, it is clear that the court focused on exclusively upon the supposed mandatory which it erroneously believed was
mandated due to the Commonwealth’s averments at sentencing, for all the reasons listed above in paragraph “a”. There
was an agreement that if Mr. Stamper came up with $1000 in restitution he would receive a sentence of probation – he
did come up with $1000 and paid it toward his restitution that day, albeit in two installments, one prior to his appearance
in court and one after. Under these circumstances, including all those listed in the post verdict, motion (ill health, lack of
criminal sophistication, third grade education, clear showing of remorse, etc.), a lesser sentence, preferably a sentence
of probation only, should have been imposed.”

BACKGROUND
This matter arises out of the arrest of Defendant as a result of allegations that on September 11, 2008 Defendant committed

Theft by Deception and Deceptive Business Practices, third degree felonies, by charging the victim, a 78 year old woman, $3,500.00
to provide driveway sealing services. The Commonwealth alleged that Defendant obtained the $3,500.00 from the victim and
instead of providing the appropriate services fraudulently placed a mixture of sand and bonding mix on the driveway that was
washed away shortly thereafter with the first rain. The Commonwealth’s summary of the evidence at the guilty plea on March 7,
2011 was as follows:

“Their testimony would have established that on or about September 11, 2008, Lillian, who is 78 years old, was at home
when the defendant knocked on her door and asked if she would like to have her driveway sealed and paved. She agreed
to do so, and she gave the defendant a check for $3,500. Within a hour the defendant was done. A few days later it rained
and everything that had been put down on the driveway washed away forming dirty puddles and damaging part of the
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deck. The defendant told her don’t worry, it would dry. The neighbor also had him do work on her driveway and it also
subsequently washed away.

Officers from the Bethel Park Police went out to inspect the area. The officer would have testified that the substance
applied to the driveway seemed to be some type of sand and bonding mixture. He would testify that it looked like no
cement or paving item that is sold commercially. The $3,500 was never returned to the victim and no work was ever
completed.” (T., pp. 6-7)1

DISCUSSION
In this matter Defendant plead guilty to Theft by Deception where the victim was older than 60 years old. Sentencing for offenses

against elderly persons is controlled by 42 Pa.C.S.A. § 9717 which provides, in pertinent part, as follows:

“a. Mandatory Sentence. – a person under 60 years of age convicted of the following offenses when a victim is over 60
years of age and not a police officer shall be sentenced to a mandatory term of imprisonment as follows: 18 Pa.C.S. § 3922
(relating to theft by deception) – not less than 12 months, but the imposition of the minimal sentence shall be discretionary
with the Court where the Court finds justifiable cause and that finding is written in the opinion.” 42 Pa.C.S.A. §9717.

In Commonwealth v. Littlehales, 915 A.2d. 662 (Pa. Super. 2007) the Superior Court, in construing §9717, stated:

“We note that even though section 9717 was drafted in 1982 its application to theft by deception appears to be an issue of
first impression for Pennsylvania Appellate Courts. Reading the statutes plain language, we determine that the mandatory
minimum applies only if two conditions are met. First, the sentencing court must determine that ‘justifiable cause’ exists
to impose the sentence. The statute, as written does not make the mandatory minimum sentence as the default option. If
that were true, the statute would provide that the mandatory minimum must be imposed unless the court finds good cause
not to impose it. Instead, the statute implies that the minimum applies, in the court’s discretion where ‘the court finds
justifiable cause and that finding is written in the opinion.’ 42 Pa. C.S.A. § 9717(a). Second, the court must make a find-
ing of justifiable cause ‘written in the opinion.’” Commonwealth v. Littlehales, 912 A.2d at 665. (Emphasis in original)

The Court went on to note that:

“The requirement of the statement of justifiable cause opinion being “written in the opinion” is satisfied by a statement
on the record, in the defendant’s presence at sentencing for the reasons for the deviation.” Commonwealth v. Littlehales,
912 A.2d at 665.

In the present case, Defendant contends that he was improperly sentenced because the Court was under the mistaken belief
that Defendant was subject to the 12 month mandatory sentence pursuant to §9717(a) and that the Court was required to impose
the mandatory sentence unless the Commonwealth waived it. Defendant contends that the Court failed to recognize that the statute
authorized the exercise of the Court’s discretion in the imposition of the minimum sentence. Defendant, in his Concise Statement,
cites the Court’s statements during sentencing that “my hands are kind of tied” and if restitution had been made, the Court would
have “cut [Mr. Stamper] a break today.” (T., pp. 10, 11) Defendant cites this Court’s statements as evidence that the Court wished
to sentence Defendant to less than the 12 month minimum sentence, but could not do so as a result of the Commonwealth’s refusal
to waive it. In fact, this Court’s statements at sentencing were as follows:

“Mr. Stamper, my hands are kind of tied. The deal is if you entered into the plea with Mr. Robinowitz’ case, you had
to come up with $1,000.00. Is that right?” (T., p.10) (Emphasis added)

In addition, the Court stated:

“This case was filed in September of 2008. You have had almost three years now to try to make this lady whole again.
If you had done that, I would have cut you a break today. She is 78 years old, you ripped her off for $3,500.00.” (T., p. 11)
(Emphasis added)

This Court was aware, and the Commonwealth acknowledged, that the imposition of the minimum sentence was within the discre-
tion of the Court. The Assistant District Attorney stated:

“The mandatory is within the statute. It does say that it is discretionary with the Court, but I am not waiving the
mandatory on behalf of the Commonwealth.” (T., pp. 10-11) (Emphasis added)

This Court clearly recognized that it had discretion in deciding whether or not to impose the minimum sentence of 12 months,
regardless of the Commonwealth’s refusal to waive the minimum sentence. As a result, Defendant was informed that if he had
completed the restitution in the three years since committing the offense, that a shorter sentence may have been imposed. Instead
Defendant had demonstrated the failure to recognize the necessity of completing his restitution of a substantial amount of money
to an elderly victim in a timely manner.

Defendant asserts in his Concise Statement that there was an agreement that if he “came up with $1,000 in restitution he would
receive a sentence of probation.” It was the Defendant’s failure to come up with the $1,000.00 that caused this Court to feel that
its’ hands were tied as it would have been inappropriate, given the plea offer, to place Defendant on probation when he had failed
to make the agreed upon restitution. The record reflects that there was no plea agreement and Defendant was entering a general
plea to the offenses charged. (T., p. 2) The exact terms of the discussions concerning the plea offer were not fully stated on the
record at the time of sentencing, but it is clear Defendant failed to have the full restitution as agreed, despite the fact that he was
provided with repeated continuances in order to allow him the opportunity to make the payment. Defendant’s Motions for
Postponement were granted on June 9, 2010 and September 28, 2010, both on the representation that Defendant needed additional
time to “comply with the plea offer agreement.” These postponements were in addition to two additional postponements granted
on February 11, 2010 and May 19, 2010 to accommodate Defendant’s medical conditions. Therefore, despite being provided ample
opportunity to make restitution to the victim to comply with a plea offer, Defendant appeared for sentencing with less than the full
restitution as agreed upon. Consequently, justifiable cause was found to impose the minimum sentence based on the advanced age
of the 78 year old victim; the large amount of money stolen from her; and, despite the fact that he was given ample opportunity,
Defendant’s failure to comply in making timely restitution to the victim. (T., p. 11) The statement of the justifiable cause for the
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imposition of the minimum sentence was made on the record in the presence of the Defendant in compliance with the requirements
of §9717, as described in Littlehales.

Defendant’s Concise Statement also asserts that this Court abused its discretion in imposing an unreasonable, manifestly exces-
sive sentence and failed to consider the factors set forth in 42 Pa. C.S.A. §9721(b). As stated in Commonwealth v. Hoch, 936 A.2d
5151 (Pa. Super. 2007):

“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion. In this context, an abuse of discretion is not shown merely by an error in
judgment. Rather, the appellant must establish, by reference to the record, that the sentencing court ignored or misap-
plied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unrea-
sonable decision.” Commonwealth v. Shugars, 895 A.2d 1270, 1275 (Pa.Super.2006) (citation omitted). Commonwealth v.
Hoch, 936 A.2d 515, 517-18 (Pa. Super. 2007)

42 Pa.C.S.A. §9721(b) provides general guidelines for sentencing as follows:

“(b) General standards.—In selecting from the alternatives set forth in subsection (a), the court shall follow the general
principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs
of the defendant.” 42 Pa.C.S.A. § 9721

In addition, 42 Pa. C.S.A. §9725 sets forth the considerations to be made by the Court in imposing a sentence of total confinement.
Defendant alleges that the Court failed to consider the specific need for the protection of the public in relation to the

Defendant’s actions; the gravity of the offense as it relates to the impact on the life of the victim; and Defendant’s need for reha-
bilitation. Defendant also asserts that this Court ignored additional factors including Defendant’s medical conditions, his residence
and family being in Tennessee and that Defendant had a prior record score of zero. In his Post Sentence Motion to Modify/Reduce
Sentence Defendant alleged that he, in fact, made the payment of the additional restitution of $200.00 within hours of the sentenc-
ing, his family raising the money “by efforts & means unknown to Defendant.” Rather than reflect a reason to modify or reduce
the sentence, the fact that Defendant could make the payment within hours of receiving a sentence that was greater than he obvi-
ously anticipated, indicates that Defendant had the ability to make the payment prior to sentencing, if he felt adequately motivated.
This Court also considered the factors set forth in 42 Pa. C.S.A. §9721(b) and §9725. The Court felt that Defendant’s disregard for
the financial impact of his actions on the elderly victim and his disregard of the terms of his plea offer warranted a sentence that
would cause him to take the ramifications of his actions seriously. Defendant’s contention that his sentence should be modified
based, in part, on the fact that he was not a threat to society is belied by his conduct. Defendant’s conduct in this case indicated
a willingness to prey upon one of the most vulnerable segments of our society, the elderly. The desire to protect the elderly
is evidenced by the sentencing provisions of §9717. Consequently, the imposition of the sentence was neither in disregard of the
factors set forth in 42 Pa. C.S.A. §9721(b) and §9725 or made in a mistaken belief that the minimum sentence as set forth in §9717(a)
was mandatory. Justifiable cause was found for imposition of the sentence and was properly stated on the record.

BY THE COURT:
/s/Todd, J.

1 Defendant plead guilty on June 9, 2010 to a charge of Theft by Deception at CC200907137 related to the work Defendant was to
have performed on the neighbor’s driveway for which he was paid $500.00. Defendant was sentenced to 1 year probation and
$500.00 in restitution.

Commonwealth of Pennsylvania v.
Robert Simmons

Criminal Appeal—Suppression—Reasonable Suspicion—Concealed Weapon

No. CP-02-CR-0013053-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 17, 2012.

OPINION
This is an appeal by Defendant after a non-jury trial on April 4, 2011 at which Defendant was found guilty at Count 1 of Carrying

a Firearm Without a License in violation of 18 Pa.C.S. § 6101; Count 2 of Resisting Arrest in violation of 18 Pa.C.S. § 5104; and Count
3 of Persons Not to Possess a Firearm in violation of 18 Pa.C.S. § 6105(a)(1) and (b). Prior to trial Defendant filed a Motion to
Suppress Evidence and a hearing was held on January 26, 2011. On Findings of Fact, Conclusions of Law and an Order were
entered denying Defendant’s Motion to Suppress. Subsequent to the non-jury trial on April 4, 2011, Defendant was sentenced on
June 29, 2011to 2 to 4 years incarceration on Count 1; no further penalty at Count 2; and, to 5 years probation at Count 3 to be
served consecutive to the period of incarceration at Count 1. On July 26, 2011, Defendant filed a Notice of Appeal. On August 1,
2011 an Order was entered directing Defendant to file his Concise Statement of Matters Complained of on Appeal pursuant to Pa.
R.A.P. §1925(b). On August 19, 2011 Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the
following claims:

“1. Whether the Court of Common Pleas erred and/or abused its discretion in denying Defendant’s motion to suppress where:

a. officer failed to sufficiently articulate a legitimate concern that Defendant posed a risk to the safety of the community
as well as the officer in order to justify the investigative detention and seizure of Defendant’s person.

b. officer illegally seized Defendant, based on his own hunch and suspicions, and therefore lacked reasonable suspicion
in order to justify the investigative detention and seizure of the Defendant’s person.”
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BACKGROUND
This matter arises out of the arrest of Defendant on August 9, 2009 after Defendant was observed by Officer Michael Saldutte,

a Pittsburgh Police Officer, who was patrolling alone in the marked police vehicle in the East Liberty area of the City of Pittsburgh
during the midnight to 8:00 a.m. shift. (T., p. 3) Officer Saldutte described the area as, “A high crime area, numerous shootings,
shots fired, calls, agg assaults, burglaries, robberies, gun arrests, drug arrests.” (T., p. 4)

Officer Saldutte testified that he was traveling inbound on Sheridan Avenue and saw two males walking towards him on his right
side. (T., p. 4) He testifies that as he approached them, his headlights illuminated them. Officer Saldutte testified:

“I observed one of the males who was later identified as the actor, Robert Simmons. There were a few cars parked
on the right side of the road. He stopped next to the car, like right next to it and placed his right hand in his front right
pocket and he stood there for a few seconds and continued walking.” (T., pp. 4-5)

Officer Saldutte testified that in addition to his basic police academy training, he had also received an eight hour course, which
he described as, “ATF training for recognizing persons carrying concealed weapons.” (T., p. 5)

Officer Saldutte then described the following observations:

“Well, initially like I said, when he stopped next to the car with his hands in the pockets, stopped, that is what got my
attention. I began watching his mannerisms or what he was doing.

As he continued to walk, he kept his hand on top of the pants and his right pocket was swaying and that was one of
the traits that we look for a firearm. Due to its weight when you have a pocket or loose article of clothing it will actually,
as you are walking, it will move separate of your body, of your pants or your jacket, or whatever you are wearing.

In this case it was his pants in his front right pocket. He was trying to hold his pants close to his body to prevent that
firearm from swinging.

It is a reaction that people do a lot of times. They don’t even realize it. They know that they have something that they
shouldn’t have, such as a firearm, and they put their hand over it to check on it. It is called like a security feel or security
pat. He was doing that.

I could see the bulge in his pocket. It was like a medium set - - excuse me, medium size firearm, which metal was
heavier than the average object that you would have in your pocket. You could actually see the object swaying and the
weight of it in his pocket.” (T., pp. 6-7)

After making the observations as set forth above, Officer Saldutte testified that he believed that Defendant was carrying a con-
cealed firearm and that he slowed down, put his passenger window down and told Defendant and his companion to stop and show
him their hands. (T., p. 7) Officer Saldutte acknowledged that at the time he ordered Defendant and his companion to stop that,
“Mr. Simmons was not free to leave.” (T., p. 18) At that point, Defendant and his companion stopped and Defendant removed his
right hand from his outside clothing and put it into his pocket. As Officer Saldutte was preparing to exit his vehicle, Defendant
started back pedaling. As soon as Officer Saldutte opened his car door, Defendant began to flee. (T., pp. 7-8) Officer Saldutte
testified he then pursued Defendant and Defendant ran about 30 yards with his right hand in his right pocket and then he pulled
out a silver pistol from his pocket. (T., pp. 8-9) Eventually, Defendant ran into a backyard with a small fence where he was stopped
and at gun point, Defendant dropped the gun. (T., p. 9)

On cross-examination Officer Saldutte acknowledged that at the time that he saw Defendant, he was not running and at the time
that his headlights illuminated Defendant, he was about three or four car lengths away. (T., p. 13) He further acknowledged that at
that time Defendant stopped and “moved over next to the car to stand alongside of it and reached in his pocket. (T., p. 14) Officer
Saldutte acknowledged that people can carry items such as cell phones, wallets and even soda cans, which can create a bulge or
appear heavy, however, he stated that he did not believe that it would be to the extent of the weight of a firearm. (T., p. 14) He
repeated the basis for his suspicion was, “His right side was sagging. I believe that I went through everything, the way I observed
the object in his pants, his pockets were swaying separately from his body, which indicated a heavy weapon or an object.” (T., p.
16) When pressed further, he testified that the basis for directing Defendant to stop was “His mannerisms, the way he was acting,
I told you that (sic) numerous traits that he had of the way his clothes were fitting, sagging, his hands, his reaction, yes.” (T., p. 17)

After conclusion of the testimony and upon consideration of the briefs submitted by the Commonwealth and Defendant,
Findings of Fact, Conclusions of Law and an Order was entered denying Defendant’s Motion to Suppress.

DISCUSSION
Defendant, in his Concise Statement, alleges that Officer Saldutte failed to sufficiently articulate a legitimate concern that

Defendant posed a risk to the safety of the community, as well as the officer, in order to justify the investigative detention and
seizure of Defendant’s person. Further, that Officer Saldutte illegally seized Defendant based on his own hunch and suspicions and,
therefore, lacked a reasonable suspicion in order to justify the investigative detention of Defendant.

The types or categories of encounters between police and a citizen have been described as follows:

“There are three categories of police interactions which classify the level of intensity in which a police officer inter-
acts with a citizen, and such are measured on a case by case basis. Traditionally, Pennsylvania Courts have recognized
three categories of encounters between citizens and the police. These categories include (1) a mere encounter, (2) an
investigative detention, and (3) custodial detentions. The first of these, a “mere encounter” (or request for information),
which need not be supported by any level of suspicion, but carries no official compulsion to stop or to respond. The sec-
ond, an “investigative detention” must be supported by reasonable suspicion; it subjects a suspect to a stop and a period
of detention, but does not involve such coercive conditions as to constitute the functional equivalent of an arrest. Finally,
an arrest or “custodial detention” must be supported by probable cause. Commonwealth v. Mendenhall, 552 Pa. 484, 488
715 A.2d 1117, 1119 (1998) (citing Commonwealth v. Polo, 563 Pa. 218, 759 A.2d 372, 375 (2000)).” Commonwealth v.
Collins, 950 A.2d 1041, 1044-49 (Pa. Super. 2008)

The analysis to determine whether the interaction between the police and the citizen is a mere encounter or an investigatory
detention has been described as follows:
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“To determine whether a mere encounter rises to the level of an investigatory detention, we must discern whether,
as a matter of law, the police conducted a seizure of the person involved. To decide whether a seizure has occurred, a
court must consider all the circumstances surrounding the encounter to determine whether the demeanor and conduct of
the police would have communicated to a reasonable person that he or she was not free to decline the officer’s request or
otherwise terminate the encounter. Thus, the focal point of our inquiry must be whether, considering the circumstances
surrounding the incident, a reasonable person innocent of any crime, would have thought he was being restrained had he
been in the defendant’s shoes. Commonwealth v. Reppert, 814 A.2d 1196, 1201–1202 (Pa.Super.2002)” (citation omitted)
Commonwealth v. Collins, 950 A.2d 1041, 1044-49 (Pa. Super. 2008)

Defendant relies in part on Commonwealth v. Martinez, 588 A.2d 513 (Pa. Super. 1991). As noted in Martinez:

“A police officer is entitled to conduct a limited search of an individual to detect weapons if the officer observes
unusual and suspicious conduct on the part of the individual which leads the officer to reasonably believe that criminal
activity is afoot and that the person may be armed and dangerous.” Martinez, 588 A.2d at 514.

In Martinez, the police officer testified that he and his partner were in uniform and patrolling in an unmarked vehicle, when
he saw a group of four or five people standing on the corner talking. The members of the group looked at the approaching police
vehicle, at which time Martinez turned and started to walk away very quickly. The other members of the group walked in a differ-
ent direction. The police officers, still in their vehicle, turned onto the block on which Martinez had walked and pursued her. As
the officers drew closer, they:

“observed that Martinez was ‘again’ holding her hands in the front of her coat, leaning forward, as if to be holding
something, leaning forward, walking quickly up the street.” Martinez, 588 A.2d at 516.

At that point, one of the officers asked her if she would come over here, turn around and take her hands out of the pocket and put
her hands on the car. As she was leaning onto the car, the officer asked her to back away and as she did, a bag which contained
contraband dropped out of her coat. Upon reviewing the facts, the Court in Martinez found that the officers did not set forth artic-
ulable facts on which to order Martinez to stop. The Court stated:

“What are the specific, articulable facts which would reasonably warrant a belief that criminal activity was afoot,
when Officer Lee ordered Martinez to put her hands on the police vehicle? Martinez had walked quickly away from a
street corner, at 12:20 a.m. She was holding her hands in the front of her coat and walking quickly up the street. There
are no other articulable facts attributable to Martinez.” Martinez, 588 A.2d at 516.

The Court further pointed out that the suppression court committed error in concluding that an officer’s belief that a person might
be armed may serve as an additional articulable fact to justify the initial stop. The Court stated:

“The Terry frisk is justified only after there exists sufficient articulable facts to reasonably warrant a belief that
criminal activity is afoot.” Citing Commonwealth v. Hicks, 253 A.2d 276, 279 (1969) Commowealth v. Martinez, 588 A.2d
at 516.

In addition, the Court stated:

“Here, the police officers were unaware of any ‘bulge’ in Martinez’ coat until they had pursued her up Hutchinson
Street.” Martinez, 588 A.2d at 516.

The present case is distinguishable from Martinez. In Martinez, as the Court noted, the only facts that supported the officers’
pursuit of Martinez was that the defendant had walked quickly away from a street corner holding her hands in front of her coat.
There was no indication prior to the time that they pursued her that there was even a general reference to a “bulge”.

The facts in the instant case are distinguishable. Here, Officer Saldutte did not pursue or order Defendant to stop prior to making
a specific observation regarding Defendant. Officer Saldutte indicated that as he was driving inbound on Sheridan Avenue, he noted
Defendant walking outbound and his headlights illuminated Defendant and his companion. Officer Saldutte then made a specific
observation concerning Defendant. He described the manner in which the heavy object in Defendant’s pocket swayed back and forth,
apart from his jeans and that Defendant was making an attempt to secure or prevent the object from swaying in what he believed was
an attempt to conceal it or secure it. Officer Saldutte testified that consistent with his training, experience and observations, and
Defendant’s location late at night in a high crime area, that Defendant was carrying a concealed weapon. Based on this information,
Officer Saldutte was entitled to initiate a Terry stop.

In Commonwealth v. Joseph,     A.3d     (Pa. Super. 2011), 2011 WL 6355169, the Court stated:

“Reasonable suspicion is less a demanding standard than probable cause because, inter alia, it can be established
with information that is different in quantity or content from that required to establish probable cause. See, e.g.
Commonwealth v. Fell, 901 A.2d 542, 545 (Pa. Super. 2006)(Quoting Alabama v. White, 496 U.S. 325, 330, 110 S.Ct. 2412,
110 L.Ed. 2.d 301 (1990)) Reasonable suspicion requires only some founded suspicion that criminal activity may be afoot.
Id. (Citing Terry) Probable cause exists where the facts and circumstances within the knowledge of the officer are based
upon reasonably trustworthy information are sufficient to warrant a man of reasonable caution in the belief that the
suspect, has committed or is committing a crime.” Commonwealth v. Thompson, 604 Pa. 198, 203, 985 A.2d 928, 931
(2009). Commonwealth v. Joseph,     A.3d     (Pa. Super. 2011), 2011 WL 6355169.

In the present case, Officer Saldutte articulated facts which substantiated a reasonable suspicion that Defendant was conceal-
ing a weapon in his pocket and that he was attempting to conceal the movement of the weapon in his pants from the officer.
Consequently, there was a basis to initiate a Terry stop. Once the Terry stop was initiated and Defendant fled, Officer Saldutte,
under the totality of the circumstances, was justified in pursuing Defendant and his observation and recovery of the gun that
Defendant attempted to dispose of was appropriate. Therefore, Defendant’s Motion to Suppress was appropriately denied.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Parrish Linnen

Criminal Appeal—Suppression—Juvenile Request for Attorney—Functional Equivalent of Police Questioning—
Police Should Have Known Not to Talk to the Juvenile’s Mother

No. CC 200716906. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 17, 2012.

OPINION
This is an appeal by the Commonwealth from an Order of May 2, 2011 granting Defendant’s Motion to Suppress statements

made on November 14, 2007 when Defendant was under investigation related to a homicide On January 3, 2011 a hearing was held
on Defendant’s Motion to Suppress and Findings of Fact, Conclusions of Law and an Order was entered suppressing the statements.
The Commonwealth filed a Notice of Appeal on May 6, 2011. On May 9, 2011 an Order was entered directing the Commonwealth
to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b). On May 3, 2011 the Commonwealth
filed a Concise Statement setting forth the following allegation of error:

“1. Whether the trial court erred in finding that appellee did not make a knowing, intelligent and voluntary waiver of his
Miranda rights where appellee, a minor, initially invoked his Miranda rights and asked for an attorney after consulting
with his mother, the police showed appellee’s mother the photographs of the shooting taken from surveillance cameras,
appellee’s mother spoke to appellee concerning those photographs, and appellee asked to speak to the police, at which
time appellee was again given his Miranda rights which he waived?”

BACKGROUND
This matter arises out of the shooting death of Jodie Burdette in November, 2007. At the suppression hearing the Commonwealth

presented the testimony of Sergeant Michael Peairs who testified that during the course of his investigation he learned that
Defendant’s mother, Kyla Linnen, had turned Defendant in at the Clairton Police Station at approximately 10:30 p.m. on November
14, 2007 in response to a juvenile attachment issued for Defendant (T., p. 5) Detective Peairs and his partner, Detective Miller,
spoke with Defendant’s mother about conducting an interview with Defendant at their office and she agreed to accompany them
to their office to be present for the interrogation (T., p 5) Upon arrival, Defendant was informed that they wanted to speak to him
about the homicide of Jodie Burdette and Defendant was advised of his constitutional rights. (T., p. 6) Defendant was then presented
with the Allegheny County Police “Rights Warning Waiver Form” on which Defendant indicated that he understood his rights and
did not wish to speak with the detectives without an attorney. The form was signed at 11:16 p.m. Defendant’s mother also signed
the form as a witness. (T., pp. 6-7) Detective Peairs testified that:

“At that time we concluded the interview and I escorted Kyla Linnen, his mother, from the room, at which time she had
asked about the homicide investigation. She clearly had concerns.” (T., p. 7)

Detective Peairs testified that he then informed Defendant’s mother that they had recovered surveillance video and that they
had witnesses that were talking with detectives. (T., p. 8) According to Detective Peairs, Defendant’s mother then asked to see the
surveillance video. He did not show her the video but did show her still images from the video. At that point Detective Peairs
testified that Defendant’s mother looked at the first image and said something to the effect of “My god, that’s my son, can I please
go in and talk with him.” (T., p. 8) Detective Peairs then allowed her to enter the interview room and speak with her son. Detective
Peairs testified:

“I was standing outside the door, and I could overhear her ask Parrish Linnen: Why did you shoot that woman? When she
asked this, he said something to the effect: I shot her because she took my money on the previous - - on the day before,
or something to that effect. I actually wrote down what was said on a note pad and copied that to my police report.” (T.,
pp. 8-9)

Detective Peairs indicated that Defendant and his mother spoke for another five minutes and he could hear her expressing her
disappointment to him. Detective Peairs said “I couldn’t make out everything that was being said. They were talking quietly.” (T.,
p. 9) He further stated that he did hear her say to him that it was up to him if he wanted to talk to the detectives. At some point
thereafter she exited the room and indicated that her son wanted to provide a statement and that he wanted to confess. (T., p. 10)
Defendant was then provided with another Waiver of Rights form which Defendant signed at 11:41 p.m., after which Defendant
gave a statement regarding the shooting. (T., p. 11).

On cross examination Detective Peairs testified that after Defendant informed them that he wanted to speak to an attorney, they
continued to speak to Defendant’s mother “to be kind to her” as she was “clearly concerned.” (T., p. 13) When asked if it was
Defendant’s mother who asked to talked to the Detectives, Detective Peairs testified that, “ I don’t remember exactly what was
said. However, she did ask questions about the case.” (T., p. 13) He testified that if she had not asked any questions, they would not
have shown her anything or done anything. (T., p. 14)

Kyla Linnen testified that after discussing the matter with the detectives “we decided that we would rather have an attorney
present before we spoke to anybody.” (T., p. 16) She testified that she was leaving and waiting for her pastor to ride her home
and that:

“I was stopped at the door. There was a grey door, and the detective came up to me and told me that they had evidence
that showed that Parrish was involved in the crime.” (T., p. 17)

She testified that after seeing the photos she became upset but did not have a response and at that point “the detective asked me
if I wanted to speak to my son again.” (T. p. 17) She then went back into the interrogation room and asked Defendant:

“[h]ow could he do it. I was crying, I was upset. This was somebody’s mother. I was just upset. He really wasn’t
saying anything. He was just sitting there listening.” (T., p. 18)

She further testified that when she went back into the room she believed she was discussing the matter privately with her son. (T.,
p. 17) She told her son it was up to him if he wanted to give a statement or wait for an attorney. The Detective then entered the
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room and Defendant then decided that he wanted to give a statement. (T., p. 19) On cross examination she stated that she did not
inquire about the evidence but only responded when the police officers presented it to her. She stated, “I wouldn’t know to ask
about something I didn’t know existed.” (T., p 20) She testified that when she went back into the room she told her son that the
Detectives had pictures of him. (T., p. 22) Defendant was sixteen years old at the time his arrest. (T., p. 23)

After considering all of the testimony and, finding Defendant’s mother’s testimony credible regarding her interaction with the
detectives, an order suppressing Defendant’s statements was entered. This appeal followed.

DISCUSSION
In ruling on a Motion to Suppress, the Commonwealth must establish by a preponderance of the evidence that a defendant’s

confession was the product of a knowing, intelligent and voluntary waiver of the defendant’s Miranda rights. In re Parks, 536 A.2d
440, 443 (1988). Further, the Superior Court stated in the case of In Interest of C.L., 714 A.2d 1074 (Pa. Super. Ct. 1998) that in
considering the validity of a juvenile’s confession:

“All of the attending facts and circumstances must be considered and weighed in determining whether a juvenile’s
confession was knowingly and freely given. Among those factors are the juvenile’s youth, experience, comprehension, and
the presence of an interested adult. Commonwealth v. Williams, 504 Pa. 511, 475 A.2d 1283, 1288 (1984).” In Interest of
C.L., 714 A.2d 1074, 1075 (Pa. Super. Ct. 1998)

In this case the Commonwealth contends that Defendant invoked his right to remain silent and have counsel present during
questioning at 11:16 p.m and that they immediately ceased their questioning. Further, it is contended that he then voluntarily
waived that right at 11:41 p.m. and that his waiver was not the result of any further police interrogation or conduct. Instead, the
Commonwealth asserts that Defendant’s statements were solely the result of his subsequent voluntary reinitiation of discussions
with the Detectives and the waiver of his rights and that any interaction between Defendant and his mother was solely the result
of her actions or conduct. The Commonwealth’s position is not supported by the record and it is clear from the evidence that the
actions of the Detectives in confronting Defendant with evidence concerning surveillance photographs of the incident, through his
mother, constituted the “functional equivalent” of interrogation after he invoked his Miranda rights. Therefore, any statements
made to his mother that the Detectives overhead or made after Defendant’s alleged waiver were not voluntary and were appropri-
ately suppressed.

Defendant, citing Commonwealth v. Gaul, 912 A.2d 252 (2006) argues that the detectives utilized his mother to do that which
they could not do after he invoked his right to remain silent, that is, confront Defendant with evidence of photographs of the
incident when it was reasonably likely that the information, as relayed through his mother, might cause Defendant to make an
incriminating statement.

In Commonwealth v. DeJesus, 787 A.2d 394 (2001) the Supreme Court discussed the concept of “functional equivalent” of inter-
rogation as follows:

“Interrogation” is defined as “questioning initiated by law enforcement officials.” Id. at 444, 86 S.Ct. 1602. In Rhode
Island v. Innis, 446 U.S. 291, 100 S.Ct. 1682, 64 L.Ed.2d 297 (1980), the United States Supreme Court extended the defini-
tion to the “functional equivalent” of express questioning, stating: We conclude that the Miranda safeguards come into
play whenever a person in custody is subjected to either express questioning or its functional equivalent. That is to say,
the term “interrogation” under Miranda refers not only to express questioning, but also to any words or actions on the
part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably
likely to elicit an incriminating response from the suspect. The latter portion of this definition focuses primarily upon the
perceptions of the suspect, rather than the intent of the police. This focus reflects the fact that the Miranda safeguards
were designed to vest a suspect in custody with an added measure of protection against coercive police practices, with-
out regard to objective proof of the underlying intent of the police. A practice that the police should know is reasonably
likely to evoke an incriminating response from a suspect thus amounts to interrogation. But, since the police surely
cannot be held accountable for the unforeseeable results of their words or actions, the definition of interrogation can
extend only to words or actions on the part of police officers that they should have known were reasonably likely to elicit
an incriminating response. Id. at 300–01, 100 S.Ct. 1682” (footnotes omitted). Commonwealth v. DeJesus, 787 A.2d 394,
401-02 (2001) (Emphasis added)

The Commonwealth contends that this case is factually similar to Commonwealth v. Benedetto, 462 A.2d 830 (Pa. Super. 1983).
In Benedetto, the defendant was in custody for the theft of a ring and invoked his right to counsel and refused to speak to the police.
However, when the owner of the ring appeared at the police station, the defendant asked to speak to the owner, and then, within
earshot of the police, admitted to the burglary. Benedetto, 462 A.2d at 832. The Court found that the defendant’s statement to the
victim was voluntary as the defendant had requested he be permitted to speak to the victim. The Court also found that there was
no conduct on the part of the police that constituted an interrogation of the defendant after defendant invoked his right to counsel.
Benedetto is clearly distinguishable from the present case. In this case, after Defendant informed the Detectives that he wanted to
invoke his right to remain silent and to speak to counsel, they showed the surveillance photos to Defendant’s mother and then
allowed her to speak to Defendant. Clearly there is no evidence that Defendant initiated any inquiry about the photos or the
evidence or that he raised any questions about the evidence against him. Whether or not the Detectives first spoke to his mother,
or she first spoke to them, is not determinative of the issue. Knowing that Defendant invoked his right to counsel, the police initi-
ated the contact with Defendant by first displaying the photos to his mother and then allowing his mother to reenter the room to
speak to her son about the photos. In fact, Defendant’s mother testified that the detectives that “asked me if I wanted to speak to
my son again.” As stated in DeJesus, there need not be “objective proof of the underlying intent of the police.” Instead, there need
only be a showing that the police should have known that their actions were reasonably likely to evoke an incriminating response
from Defendant. In this case, the evidence supports the finding that the Detectives should have known that permitting Defendant’s
mother to confront Defendant with the information or photos that they had obtained during their investigation was likely to evoke
an incriminating response, particularly when posed by his mother. This is especially true where his mother believed they were
speaking in a private setting. Knowing that Defendant had only minutes earlier invoked his right to remain silent, the Detectives
should not, under the circumstances in this case, shown the photos to his mother and either invited or permitted her to confront
Defendant with the information. The evidence also suggests that they expected some response from Defendant as it appears that
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Detective Peairs positioned himself near the door and overheard portions of their conversation, despite his testimony that they
were “talking quietly.”

In Commonwealth v. Mercier, 302 A.2d 337 (1973) a robbery and shooting occurred at a corner store which resulted in the death
of the owner. Two days later, Mercier, accompanied by his mother and his aunt, voluntarily went to police headquarters for ques-
tioning. At that time Mercier was advised of his Miranda warnings before being asked any questions and Mercier indicated that
he wanted the assistance of counsel and refused to answer any questions until counsel was provided. The two detectives left the
interrogation room but returned very shortly thereafter and read Mercier the statement of Leroy Washington, one of the individ-
uals who allegedly participated in the shooting. The statement implicated Mercier as one of the participants in the crime.
Approximately thirty minutes to an hour later, Mercier waived his right to counsel and gave a confession to the police describing
himself as a lookout during the shooting. Defendant moved to exclude the confession at trial on the basis that the statement was
taken in violation of his Miranda rights. The Superior Court recognized that pursuant to Miranda, that if an individual is given
Miranda warnings and responds that he wishes to exercise his rights, then all interrogation must cease. Mercier, 302 A.2d at 339. 

The Court then considered the question of whether the reading of the statement of a third party which implicated Mercier con-
stituted “interrogation” within the mean of Miranda. The Court, citing Commonwealth v. Simala, 252 A.2d 575 (1969) stated that
“any question likely to or expected to elicit a confession constitutes “interrogation” under Miranda. The Court further stated that:

“And in Commonwealth v. Bordner, 432 Pa. 405, 247 A.2d 612 (1968), we held that the use of the office of a third party by
the police was as much interrogation as if the questions were propounded by the police themselves.” Mercier, 302 A.2d at
339. (Emphasis added)

The Court in Mercier also referred to Commonwealth v. Hamilton, 285 A.2d 172 (1971) in which the defendant was taken to
the police station and before any Miranda warnings were given he was confronted with the two individuals who had previously
confessed to the shooting in question and implicated the defendant as the shooter. The Court in Hamilton held that this procedure
constituted a constitutionally invalid form of questioning, stating,

“A person whose freedom is restrained and who is a suspect must first be apprised of his constitutional rights prior to the
initiation of any form of official interrogation be it direct or conducted indirectly through the offices of a third party.”
(Emphasis added) Hamilton, 285 A.2d at 175.

Addressing specifically the police conduct in Mercier in reading the statement of a witness as opposed to confronting the defen-
dant with the witness directly, the Court stated:

“We refuse to distinguish between confronting the appellant directly with those who implicate him and reading their
statement to him, both have the same effect – both are a form of official interrogation. Consequently, reading the state-
ment after appellant had exercised his Miranda rights was totally impermissible. Interrogation should have ceased once
the appellant exercised his constitutional rights, and since we hold the reading of the statement of a third party to appel-
lant was a form of interrogation, obviously interrogation did not cease. Hence the police violated the mandate of
Miranda.” Mercier, 302 A.2d at 340.

In Mercier, as is in the present case, the Commonwealth further contended that Mercier later voluntarily changed his mind
about not answering questions without the assistance of counsel and, therefore, waived his Miranda rights and rendered his
confession admissible. The Court in Mercier rejected that any such waiver was voluntary stating:

“What followed thereafter was all the result of the improper procedure of the police in confronting him with the third
party’s statement implicating him. For a waiver to be effective, the reversal of the defendant’s position must be initiated
by him. This is not a situation where a person in custody, in asserting his rights, indicated a desire to waive them without
any further activity on the part of the police. Here, the police initiated the chain of events which culminated in appellant’s
inculpatory statement, by in effect, saying to him, after he asserted his rights, ‘we have you now because we have a state-
ment from another party which implicates you.’ To hold that one in appellant’s situation made a knowing and intelligent
waiver in such circumstances would be reaching to far to overcome the presumption against a waiver, which operates in
favor of appellant.” Mercier, 302 A.2d at 340.

Likewise, in the present case, the Commonwealth’s position that Defendant voluntarily waived his right to counsel after
being confronted, through his mother, with the surveillance photos is not supported by the facts. Here, as in Mercier, showing
the photos to Defendant’s mother and then permitting his mother to return to the interrogation room and confront her son with
the information about the photos was in effect saying to him, “we have you now because we have a [photos] which implicates
you”. There is no substantial or significant distinction between the conduct of the police in Mercier and the conduct of the
Detectives in the instant case. In fact, by utilizing or allowing Defendant’s mother to confront him with the information about
the photos, the police took advantage of what was recognized in Commonwealth v. Bordner, 247 A.2d 612 (1968) as the “emotional
relationship between mother and son.”

In Bordner, the Supreme Court considered the admissibility of several statements made by the defendant who was a suspect in
a murder investigation. Defendant, who was then 17, was suspected of shooting his mother and father, wounding them. After the
shooting, a fire broke out in the house and the defendant’s wounded father mistakenly threw a bucket of gasoline, instead of water,
on the fire, resulting in a blaze that destroyed the home and killed seven of the Bordner children. Defendant was severely burned
in the fire and then hospitalized. During the hospitalization, the defendant was questioned several times by authorities and gave
statements implicating himself in the shooting, including a statement made to his mother. The police had brought the defendant’s
mother to his hospital room and asked him to repeat to her the statement he had made to the police earlier in the day, which he
did. The Court suppressed the statement made to his mother even though the defendant has been given Miranda warnings the
previous day. The Court stated:

“The circumstances reveal a plan on the part of the police to use the mother as a police instrumentality in the inter-
rogation of the accused son and the statements made to be (sic) mother, in the context of this factual setting, are as though
made to the police themselves. Bordner, 247 A.2d 612.

While there are clearly some factual distinctions between Bordner and the present case, the cited language from Bordner is a clear
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statement that the suppression court must look to the totality of the circumstances in considering whether or not the conduct of the
police constitutes the “functional equivalent” of interrogation. The evidence herein supports the finding that Defendant’s mother
was leaving the station and returned to emotionally confront her son solely as a result of being shown the photos. The detectives
should have known that showing the photos to her and allowing her to confront Defendant was likely to evoke an incriminating
response. The fact that response was obtained by showing the photos to his mother and then allowing her to confront Defendant,
instead of doing it themselves, does not make it any less of an interrogation.

The Commonwealth also argues that Defendant lacks standing to challenge the conversation between his mother and Detective
Peairs. However, the issue is not what information was directed to Defendant’s mother, but what information was directed to
Defendant, through his mother. In this case, the totality of the circumstances indicates that the detectives controlled Defendant,
the information concerning the surveillance videos and photographs and his mother’s access to Defendant. As in Bordner,
Defendant’s mother was used as instrument of the investigation by the Detectives for an interrogation of Defendant after he
invoked his right to counsel. Consequently, any statements made by Defendant to his mother which were overheard by detectives
or given directly to them after the alleged waiver of his right to remain silent, were appropriately suppressed.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Ronald Simonson

Criminal Appeal—Constitutional Issue (Due Process)—Double Jeopardy—Prosecutorial Misconduct

No. CC 201004237. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 19, 2012.

OPINION
This is an appeal by Defendant, Ronald Simonson, from an Order of August 8, 2011 denying Defendant’s Motion to Bar a

Retrial Based on Double Jeopardy filed on April 12, 2011. Defendant was arrested on February 9, 2010 and charged with Criminal
Attempt Homicide in violation of 18 Pa.C.S.A. § 901(a); Aggravated Assault Involving Serious Bodily Injury in violation of 18
Pa.C.S.A. § 2702(a)(1); and Carrying a Firearm Without a License in violation of 18 Pa. C.S.A. § 6106. A mistrial was granted on
Defendant’s Motion during Defendant’s trial for Attempted Homicide on April 5, 2011. On August 30, 2011, Defendant filed a
Petition for Permission to File an Interlocutory Appeal. On September 7, 2011, an Order was entered granting Defendant’s Motion
for Leave to File an Interlocutory Appeal. On September 12, 2011, Defendant filed a Notice of Appeal. On September 14, 2011 an
Order was entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P.
§ 1925(b). On October 7, 2011, Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the
following claim of error:

“Did the trial court err when it denied Defendant’s Motion to Bar Retrial where evidence of record demonstrates that
the prosecutor engaged in misconduct which both forced a mistrial and denied Defendant due process?”

BACKGROUND
This matter arises out of Defendant’s prosecution related to the shooting of Bradley Cohen in front of Cohen’s apartment in the

Greenway Apartment Complex in the West End area of the City of Pittsburgh on February 9, 2010. At the time of the trial, which
began on April 4, 2011, the Commonwealth called 11 witnesses related to the events of the shooting, including the victim, Bradley
Cohen, who testified that he had met Defendant at the apartment of another tenant that day and was returning to his apartment,
walking in the hallway with Defendant, when Defendant shot him. The victim positively identified Defendant as the shooter. (T.,
pp. 87-90) The Commonwealth also called Montel Taylor and Chris Brown, security guards in the apartment building, who both
saw Defendant and the victim together shortly before the shooting. They also heard the shooting and Brown identified Defendant
as fleeing from the building. (T., pp. 123-151) The Commonwealth also called Stephanie Garland, a tenant in the building, who
testified that she was getting ready to leave her apartment and when she opened the door to her apartment, saw Defendant in the
hallway shoot the victim twice. (T., p. 164) Garland had indicated a reluctance to testify. (T., p. 163)

The Commonwealth also called as a witness Tamia Boyd who also indicated that she did not wish to testify. (T., p. 167) In fact,
Boyd refused to answer any questions concerning what she witnessed on February 9, 2010. (T., pp. 168-171) Boyd acknowledged,
however, giving a statement to the police two days after the incident. During the first attempt to present the testimony of Boyd, the
District Attorney, Mr. Broman, requested a side-bar conference and stated the following:

“Mr. Broman: I have already seen his client mouth a threat from the seat where he was seated.
Mr. Narvin: I object to that characterization. It was not a threat. He said he’s forcing her to testify. That was 

his remark.
Mr. Broman: It was a one word statement.
The Court: If she doesn’t want to testify, she doesn’t want to testify.
Mr. Broman: Then I have to tape her statement.
The Court: You can ask her again. I am not going to waste the jury’s time if she is not going to testify.” (T., pp. 

169-170) (Emphasis added)

The Commonwealth then presented additional evidence, but later attempted to call Ms. Boyd back to the stand. Prior to
presenting Ms. Boyd, the following in-chambers conference took place:

“The Court: What happened?
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Mr. Broman: I was walking the witness over to retake the stand from this morning when the defendant stated 
to her something to the effect, don’t worry about it, tell the truth. He absolutely had no business 
speaking to this witness.

The Court: Is that what happened?
Mr. Narvin: Something about - - yes, he definitely spoke. I think Mr. Broman’s representation of what he said 

was pretty much what he said, although I wasn’t listening.
The Court: Was it in any way threatening?
Mr. Broman: She certainly feels threatened. This has been hard enough for this witness.
The Court: Is this the one from this morning?
Mr. Broman: Yes.
The Court: Before I bring the jury out, do you want me to say something to the defendant?
Mr. Broman: If you could direct him not to speak to any more witnesses.
Mr. Narvin: Before we got back out, I would like to put my objection on the record for her being recalled. She 

has already testified and stepped down.
Mr. Broman: Well, if she was not going to retake the stand, I was going to have her held in contempt, declared 

unavailable, and play the taped statement. She decided to testify.
The Court: Your objection is noted for the record.

(Whereupon, the in-chambers conference concluded.)

The Court: Mr. Simonson, before I bring the jury down, please do not make any comments to anymore of the 
witnesses. Do you understand that?

The Defendant: Yes, Your Honor. I’m sorry.
The Court: Mr. Narvin, if you have to discuss something with your client - - I understand the setting is not the 

best - - try to keep it down.
Mr. Narvin: I will try, Your Honor.

The Court: Go get the jury.” (T., pp. 196-197) (Emphasis added)

The Commonwealth then called Tamia Boyd who testified as follows:

“Q. Again, Tamia, can you tell us what happened?
A. I was over Steph’s house. Steph had just got out of the shower. I saw on the couch. She got dressed. We was 

about to go get a movie from her sister, and when we opened the door there was two shots fired, somebody 
in a black hoody. We closed the door.

Q: You said there as somebody in - - 
A: Somebody in a black hoody.
Q: Do you know who that was?
A. Ron.” (T., p. 197-198) (Emphasis added)

On cross-examination, Defendant’s counsel asked Ms. Boyd if she had spoken to the detective and the Assistant District
Attorney since she had left the courtroom in the morning and also questioned whether she had been informed that if she did not
testify, that she could be held in contempt of court. Boyd indicated that she had been told it was possible she could be held in
contempt, that it was up to the Judge, and that it was possible she could be arrested. (T., pp. 198-199) On redirect examination,
the following occurred:

“Q: When you came back to court this afternoon, didn’t he say if you don’t tell the truth, he will - -
Mr. Narvin: Objection.
The Court: I will sustain the objection.
Mr. Broman: This defendant threatened this witness. I am not going to let him intimidate the witness.
Mr. Narvin: Objection. I move that that be stricken.
The Court: The jury will disregard that remark.
The Defendant: You got these two girls lying. You want to try it too. That is why they didn’t want to speak.
The Court: Take him down.
Mr. Woodcock, take the jury out.” (T., p. 199) (Emphasis added)

As a result of the comments by the prosecutor and Defendant’s statement, Defendant’s counsel moved for a mistrial. (T., p. 201)
The prosecutor indicated that his attempted question concerning Defendant’s comment to the witness was in direct response to
defense counsel’s questions that implied that he had threatened the witness with contempt of court, which led to her testimony in
the afternoon, after she had refused to testify in the morning. The prosecutor was apparently attempting to question the witness to
demonstrate that it was Defendant who had, at least impliedly, threatened her. After considering the ramifications of the prosecu-
tor’s statement, as well as Defendant’ response, a mistrial was granted.

Defendant subsequently filed his Motion to Bar a Retrial on the basis of double jeopardy alleging that the Commonwealth
should be barred from further prosecuting Defendant because of prosecutorial impropriety, overreaching and misconduct,
which was undertaken to prejudice Defendant and thereby deny him a fair trial and/or induce Defendant into requesting a
mistrial.

A hearing was held on June 8, 2011 on Defendant’s Motion to Bar Retrial. Defendant did not present any testimony, but argued
that the Commonwealth was barred from a retrial as a result of the prejudicial actions of the prosecutor. In response, the
Commonwealth argued that the facts did not support the contention that the prosecutor intended to provoke Defendant into
moving for a mistrial. (T., p. 4) Citing what it characterized as Defendant’s disruptive behavior during trial (T., p. 4), the
Commonwealth argued that the prosecutor’s actions arose from his attempts to get a witness to testify without being threatened
by Defendant in the courtroom. (T., pp. 4-5) The Commonwealth called ADA Broman, who testified regarding his conduct and
indicated that his questions to Boyd and his comment to defense counsel’s objection were an attempt to demonstrate that it was
Defendant, and not the Commonwealth, that was threatening witnesses.
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ADA Broman testified:

“I certainly did not want a mistrial. I only had two or three witnesses left. I had a man who looked out the peephole,
the teacher who found the gun on school property and a lab technician for gunshot residue. Having gotten all of these
witnesses through was difficult. I certainly did not want a mistrial and did not expect a mistrial.” (T., pp. 13-14)
(Emphasis added)

This Court noted as follows:

“On page 199, line 13 Mr. Broman says: ‘This defendant threatened the witness. I’m not going to let him intimidate
the witness.’ That is not a question. That is a statement to the jury. That is thoroughly improper. You know that, Mr.
Broman. Get to the point. That is what triggered the whole problem here.” (T., p. 19)

At the conclusion of the testimony, this Court noted:

“Mr. Broman, I want to say one thing. While this Defendant was difficult, you knew better to shout in open court that
he threatened witnesses in front of a jury. After 28 years in the District Attorney’s Office, you shouldn’t have lost your
cool.” (T., pp. 28-29)

DISCUSSION
In Commonwealth v. Smith, 615 A.2d 321 (1992) the Pennsylvania Supreme Court stated the standard regarding double

jeopardy barring a new trial of the defendant. The Court stated:

“We now hold that the double jeopardy clause of the Pennsylvania Constitution prohibits retrial of a defendant not
only when prosecutorial misconduct is intended to provoke the defendant into moving for a mistrial, but also when the
conduct of the prosecutor is intentionally undertaken to prejudice the defendant to the point of the denial of a fair trial.”
Smith, 615 A.2d at 325.

It is also noted in Commonwealth v. Burke, 781 A.2d 1136 (2001), citing Commonwealth v. McElligott, 495 Pa. 75, 81, 432 A.2d
587, 589 (1981):

“The remedy of discharge without a fair and complete fact-finding procedure is extreme and will not be invoked
absent deliberate bad faith prosecutorial misconduct. Commonwealth v. Smith, 532 Pa. 177, 186, 615 A.2d 321, 325 (1992)
(dismissal of charges is appropriate only where ‘professional misconduct is intended to provoke the defendant into
moving for a mistrial, [or where] the conduct of the prosecutor is intentionally undertaken to prejudice the defendant to
the point of the denial of a fair trial.’” Burke, 781 A.2d at 1144.

An analysis of the record in this case, as well as this Court’s observations during the trial, indicates that there was no intent on
the part of the prosecutor to intentionally provoke Defendant into moving for a mistrial or otherwise intentionally prejudicing
Defendant to the point of the denial of a fair trial. The Commonwealth had, in fact, presented substantial evidence in this case,
including eyewitness testimony of the victim and the identification testimony of two extremely reluctant witnesses, both of whom
positively identified Defendant. The prosecutor’s attempt to elicit testimony from Boyd regarding his alleged threat to Boyd was
obviously in response to the cross-examination of Boyd by Defendant’s counsel regarding the threat of contempt. Defendant’s
counsel objection was properly sustained. The conduct of the prosecutor, which prompted Defendant’s comment, was his statement
in open court, loud enough for the jury to hear, that Defendant had threatened and attempted to intimidate the witness. Defendant’s
outburst in response thereto was also improper, but was clearly provoked by the prosecutor’s statement. This exchange clearly
warranted a mistrial. However, the prosecutor’s conduct clearly did not rise to the level of misconduct or misrepresentations
designed to prompt a mistrial or deny Defendant the right to a fair trial. ADA Broman’s testimony that he neither wanted or expected
a mistrial is credible. As characterized during the hearing of June 8, 2011, it was this Court’s perception that the prosecutor lost
his “cool” as a result of what he perceived to be the improper conduct of Defendant. Clearly, the prosecutor was faced with reluc-
tant witnesses in Ms. Garland and Ms. Boyd, issues that had been addressed previous to the exchange leading to the mistrial. While
this frustration does not excuse the prosecutor’s comment, it does in, in fact, explain it. Thus, while the mistrial was warranted,
Defendant’s Motion to Bar a Retrial on the basis of double jeopardy was appropriately denied.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Jermaine Williams

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Aggravated Assault—Intent

No. CC 200910176. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 19, 2012.

OPINION
This is an appeal by Defendant, Jermaine Williams, after he was found guilty after a non-jury trial on February 16, 2011 of

Aggravated Assault in violation of 18 Pa.C.S.A. §2702(a)(1). On June 8, 2011, Defendant was sentenced to a period of incarceration
of 5 to 10 years, followed by 5 years of probation. Defendant filed Post-Sentence Motions that were denied by an Order entered on
June 21, 2011. On July 6, 2011, Defendant filed a Notice of Appeal to the Superior Court. On July 12, 2011, an Order was entered
directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. §1925(b). On August 2,
2011, Defendant filed his Concise Statement, which set forth the following allegations of error:
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“a. The trial court erred when it denied Defendant’s Motion for Judgment of Acquittal where the Commonwealth failed
to prove beyond a reasonable doubt that Defendant acted with the intent to cause serious bodily injury to the victim
and/or where the Commonwealth of Pennsylvania failed to prove beyond a reasonable doubt that Defendant recklessly
caused serious bodily injury to the victim;

b. The trial court erred when it denied Defendant’s Motion for a New Trial where the Commonwealth failed to prove
beyond a reasonable doubt that Defendant acted with the intent to cause serious bodily injury to the victim and/or where
the Commonwealth of Pennsylvania failed to prove beyond a reasonable doubt that Defendant recklessly caused serious
bodily injury to the victim; and

c. The trial court erred when it denied Defendant’s Motion to Modify Sentence where the trial court failed to adequately
consider the sentencing factors set forth at 42 Pa.C.S.A. §9721.”

BACKGROUND
This matter arises out of an assault on the victim, Rashad Banks, on May 18, 2009 in the Hays Manor Apartment Complex in

McKees Rocks, Pennsylvania. At that time the victim was struck by Defendant in the face and head and fell to the ground sustain-
ing severe head injuries, which have left the victim permanently disabled.

The Commonwealth presented the testimony of James Brown who testified that he lived in Hays Manor and on the night of the
incident he observed Defendant punch the victim. (T., p. 25) Brown testified as follows:

“Q: When contact was made from Jermaine onto Rashad, what happened to Rashad?

A: He was knocked out on the ground and the girl, Boo, woke him up.

Q: Who is this person by the name of Boo, do you know her full name?

A: No, I don’t remember her full name.

Q: Did he get up?

A: Well, the girl Boo and her friend woke him up, and Jermaine stood back in front of him and punched him again, and 
knocked him out, and his head hit the ground real hard.

Q: What did you do at this point?

A: I kind of ducked my head because when his head hit the ground, it was like a dropping of an egg and I said oh, my 
God, he got to go to the hospital. When I turned back, I heard sirens, and they ran in the hallway.” (T., pp. 27-28) 
(Emphasis added)

The Commonwealth then called Detective Kenneth Ruckel from the Allegheny County Police, Homicide Unit, who testified that
his Unit was called to investigate the assault because at that time it was believed the victim was not going to survive his injuries.
(T., p. 45) At that time, Detective Ruckel interviewed Mr. Brown who identified Defendant as the assailant and a warrant was issued
for Defendant’s arrest. (T., p. 49) In his investigation, Detective Ruckel also learned that Defendant’s brother, Jerqua McDaniel,
was also at the scene. McDaniel ultimately turned himself in and was interviewed by Detective Ruckel. (T., p. 50) At that time,
McDaniel claimed that the victim was laughing at him and that he began punching and kicking the victim. (T., p. 51) McDaniel
denied that Defendant assaulted the victim. As a result, charges were filed against Mr. McDaniel. (T., p. 53)

Detective Ruckel then obtained a video from a surveillance camera at the Hayes Manor Complex and as a result was able to
determine that Defendant was, in fact, involved in the assault. (T., p. 54) The video was identified and played for the Court. (T., pp.
55-59)

The Commonwealth then called Detective Patrick Kinavey who testified that on June 5, 2009 Defendant turned himself in. (T.,
p. 66) After being Mirandized, Defendant admitted being at the party at Hays Manor with his brother when his brother was struck
with a small bat in the head causing some bleeding. (T., p. 70) Defendant was upset and as he and his brother were leaving they
encountered several people, including the victim, who Defendant claimed was laughing about the incident. Defendant then claimed
that the victim told Defendant he was going to get his cousin to get a gun and Defendant then approached the victim and struck
him with a closed first on the left side of his jaw. When asked what happened, Defendant stated that, “I hit him and he went to
sleep.” (T., pp. 70-71)

The Commonwealth then presented the testimony of Shani Simmons, the victim’s aunt, who testified that the victim, who was
30 years old at the time of the assault, had no serious health or neurological problems prior to the assault. (T., p. 89) She testified
that as a result of the assault, the victim sustained a severe, permanent head injury resulting in seizures, long term and short term
memory impairment and vision problems. The victim requires 24 hour monitoring and is a resident in a neurological care center
in Erie, Pennsylvania. (T., p. 90) The Commonwealth also offered into evidence the victim’s medical records from Allegheny
General Hospital. (T., p. 93) Upon the completion of the Commonwealth’s case, Defendant’s Motion for Judgment of Acquittal was
denied. (T., p. 94)

The Defendant testified in his defense and reviewed the videotaped surveillance, identifing himself in the video as the “guy with
the white doo rag on his head.” (T., p. 99) Defendant described his actions as shown in the video, which included, “throwing a punch
in the air” because he was upset about the fact that his brother was bleeding. (T., p. 102) He indicated there was a fight on the
porch in which he was not involved. (T., p. 103) He described that he then exited the building and was “tussling” with the victim,
threw him to the ground and walked away. (T., p. 105) He further testified that he then entered the apartment building and thought
that everything had calmed down, but then when he walked out of the building he heard the victim say that, “it’s okay because I’m
going to go get my gun” at which point Defendant struck the victim. (T., p. 108) He denied intending to cause any serious harm to
the victim. (T., p. 109)

A review of the video offered into evidence shower a number of individuals standing on the porch and sidewalk just before
the assault.1 In the video, Defendant can be seen on the sidewalk just prior to the assault and his “swing in the air” is plainly
evident. (19:36:55) Shortly thereafter Defendant walks on to the porch and a number of other individuals are seen standing on
the porch, including the victim. Defendant testified that he entered the apartment building and was not part of the assault on
the victim that took place on the porch, however, the video clearly depicts the victim being punched, knocked to the ground
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and beaten for approximately 20 seconds before he is able to get to his feet and stagger down the steps of the porch. (19:37:22
to 19:37:42). The video also clearly depicts that as the victim descends the steps, after this first beating, Defendant charges
out of the building, down the steps and strikes the victim as he backs away. The victim is struck at least once, knocking him to
the ground on the sidewalk, immediately below a stop sign depicted in the video. (19:37:52) The victim lies on the ground,
essentially motionless, as Defendant reenters the building, clearly looking back to see the victim lying motionless on the
ground. After lying there for some 20 seconds, (19:37:57 to 19:38:19) the victim struggles to his feet and staggers forward a
few steps. Defendant then exits the building, walks directly down the steps and immediately strikes the victim in the head,
knocking him to the ground where he lies, never moving. (19:38:47) The video then clearly depicts Defendant circling and
posturing, for nearly a minute, over the victim as he lay unconscious on the ground. Defendant leaves the scene just before
the police arrive. (19:20:41)

DISCUSSION
In his Concise Statement, Defendant contends that it was error to deny Defendant’s Motion for Judgment of Acquittal and

Motion for a New Trial when the Commonwealth failed to prove beyond a reasonable doubt that Defendant acted with the intent
to cause serious bodily injury or recklessly caused serious bodily injury to the victim.

When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the
Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992) It is exclusively within the province of
the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990);
Commonwealth v. Jackson, 485 A.2d 1102 (1984) A trial judge’s decision as to credibility of the witnesses presented and the weight
of their testimony will not be reversed absent a clear abuse of discretion or error of law. Commonwealth v. Melvin, 572 A.2d 773
(1990) If the fact finder reasonably could have determined from the evidence presented that all of the necessary elements of the
crime were established, then that evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335,
1343 (1994); Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. Ct. 2000)

18 Pa.C.S.A. §2702 provides that:

“A person is guilty of aggravated assault if he: (1) attempts to cause serious bodily injury to another, or causes such
injury intentionally, knowingly or recklessly under circumstances manifested in extreme indifference to the value of
human life.”

Initially, it should be noted that despite Defendant’s contention that this case should be analyzed as though it was a “single
punch” case, neither the testimony nor the video evidence supports Defendant’s contention. Clearly, the witness, James Brown,
testified the victim, after being assaulted and “knocked out”, was assaulted a second time. As set forth in detail above, the video
evidence supports the witnesses’ testimony. At the time the verdict was entered, this Court stated as follows:

“There are two separate assaults here that were done on the victim. The first one you left him on the sidewalk and
you clearly see it within the tape. And then you left and went in the house or the apartment. You then come back out and
you could see this poor guy sitting there. He is wobbly and he can barely get up. You pop him so hard it knocks him out
and he hits his head. This isn’t a one time punch deal like your attorney tried to argue. If you had left him alone after the
first time, it clearly would be a simple assault. I would agree with that, but you pounded him. You are substantially
bigger than him and the totality of the circumstances and knowing that this guy is in a weakened state when you hit him,
clearly the Commonwealth has met their burden. You are guilty of aggravated assault.” (T., pp. 148-149)

A review of the video shows that the victim was standing on the porch of the apartment when he was knocked to the ground
and struck repeatedly. It is unclear from the video if Defendant was one of those who struck the victim at that time and there is
no testimony from witnesses that Defendant was involved in that beating. What is clear from the video, however, is that the victim,
after the first beating, then gets to his feet and descends the steps in front of the building. At that point Defendant, who is much
larger than the victim, exits the building, confronts the victim and strikes him, knocking him to the ground. The witness, James
Brown, described the victim as “knocked out” at that time. The video clearly shows the victim lying motionless on the ground for
several seconds. The video also clearly shows Defendant reentering the apartment, looking back and seeing the victim lying
motionless on the ground. The victim then staggers to his feet and almost immediately Defendant exits the building, descends the
steps and strikes the victim again, knocking him out causing him to strike his head on the ground, unable to protect himself.

The Superior Court of Pennsylvania recently addressed the issue of the sufficiency of the evidence to support an aggravated
assault conviction based on “one punch” to the victim’s head in Commonwealth v. Burton, 2 A.3d 598 (Pa. Super. 2010) In that case,
the victim sustained a severe permanent head injury as the result of a single blow delivered to the victim’s head by the defendant.
The Commonwealth established that the victim and a friend were walking on the sidewalk when the defendant confronted the
victim concerning money that he believed he was owed. After an exchange between defendant and the victim, they walked further
down the street when, apparently, as a result of an impending fight, the victim began to hand his friend the contents of his pockets
when defendant punched him, causing the victim to fall and strike the ground, sustaining a severe head injury. The Commonwealth
also presented evidence that defendant was taunting the victim saying, “I got you, I got you, I told you I was going to get you.”
Burton, 2 A.3d at 600. The trial court also noted that defendant was significantly larger and stronger than the victim.

In reviewing other cases that dealt with the issue of proving intent or recklessness under circumstances manifesting extreme
indifference to the value of life, such as Commonwealth v. Alexander, 383 A.2d 887 (1987) and Commonwealth v. Patrick, 933 A.2d
1043 (Pa. Super. 2007), the Court noted that when the victim actually sustained serious bodily injury, the Commonwealth can, but
does not necessarily have to, establish specific intent to cause harm. When actual serious injury is established, as noted in Patrick,
the elements of the offense can be established through evidence that shows that the Defendant acted recklessly under circum-
stances manifesting extreme indifference to human life. In Burton, the Court determined that since it was conceded that the
victim had sustained serious bodily injury, the Court needed to determine whether the circumstances surrounding the attack
supported the conclusion that defendant intentionally caused the injuries or if he acted in a manner that manifested extreme
indifference to the value of the victim’s life. The Court, finding that the Defendant was significantly stronger, larger and
younger, as well as considering the defendant’s actions and statements before and after the assault, found that he intended to
inflict the victim’s serious bodily injuries. Burton, 2 A.3d at 605.
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In the present case, as previously noted, this attack did not involve a single punch. The victim was beaten three times. While it
is not contended that Defendant was involved in beating the victim the first time, the evidence clearly suggests that Defendant was
at least aware that the victim was weakened by the first assault that occurred while he was on the porch. Within seconds, as the
victim staggers down the steps, Defendant follows him and strikes or throws the victim to the ground such that he was “knocked
out,” lying motionless on the ground for several seconds. The victim then staggered to his feet, with the help of others, at which
time Defendant charged from the building and struck the victim with a closed fist to his head. Not only could the victim not
protect himself from Defendant, but could not protect himself from the fall, causing his serious and permanent injuries. Defendant
then clearly postures over the victim as he lies motionless on the ground. Defendant contends he did not continue to attack and this
is evidence of his lack of intent or recklessness. Instead, the video suggests that the only reason Defendant did not continue the
attack was because the damage was done and the victim was motionless. As stated in Burton:

“Given the immediately-evident severity of the victim’s harm, it was apparent that appellant simply did not need to
proceed further with his attack because the victim already had sustained serious bodily injury.” Burton, 2 A.3d at 605.

Indeed, the nature of the victim’s impact on the ground in the present case was such that the witness immediately recognized the
severity of the injury testifying, “when his head hit the ground, it was like a dropping of an egg and I said, oh, my God, he got to
go to the hospital.” Considering all of the evidence as set forth above, the Commonwealth clearly presented sufficient evidence to
find Defendant guilty of Aggravated Assault.

Defendant next contends that the Court erred when it denied Defendant’s Motion to Modify Sentence and failed to adequately
consider the sentencing factors set forth in 42 Pa.C.S.A. §9721.

42 Pa.C.S.A. §9721 provides as follows:

“(b) General Standards – In selecting from the alternative set forth in subsection (a) the court shall follow the general
principal that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offenses as it relates to the impact on the life of the victim and on the community and the rehabilitative
needs of the defendant.” 42 Pa.C.S.A. §9721

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed absent a
manifest abuse of discretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather, the defen-
dant must establish by a reference to the record, that the sentencing court ignored or misapplied the law, exercised its judgment
for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision. Commonwealth v. Fullin, 892
A.2d 843, 847 (Pa. Super. 2006)

At Defendant’s initial sentencing on May 9, 2011, this Court reviewed the presentence report and noted the Commonwealth’s
position related to the severity of the injuries sustained by the victim.2 The Court also considered the testimony of Marlene Banks,
the victim’s mother, concerning the impact of the injury on the victim’s life. The evidence establishes that the victim, who was then
33 years old, suffered a severe, permanent brain injury that has significantly impacted the victim’s cognitive abilities. As the
victim’s mother appropriately noted, her son “has a life sentence”. The victim, who she characterized as a “computer whiz”, cannot
even dial a phone or turn on a computer. The Commonwealth requested the statutory maximum sentence of 10 to 20 years. The
sentence imposed was within the standard range and there is no allegation that the sentence was motivated by partiality, preju-
dice, bias or ill will, or that there was any misapplication of the law. Taking into consideration the evidence that reflected repeated
attacks on a victim who was smaller than Defendant and was helpless when the crucial blow was thrown, as well as the devastatin
impact on the victim, the sentence was appropriate.

BY THE COURT:
/s/Todd, J.

1 Each of the time references stated herein refers to the times on the video, Commonwealth Exhibit No. 4.
2 Defendant was resentenced on June 8, 2011 due to the status of Defendant’s counsel at the May 9, 2011 sentencing.
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Commonwealth of Pennsylvania v.
Mark Fabian

Criminal Appeal—Sufficiency—Involuntary Manslaughter—Criminal Negligence—Photographic Evidence

No. CC 2009-05786. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—January 20, 2012.

OPINION
On September 23, 2010, a jury convicted Mark Fabian of involuntary manslaughter and four counts of recklessly endangering

another person.1 He was sentenced on December 1, 2010. The aggregate punishment was - 2 ½ to 5 years incarceration followed
by 5 years probation. Two days after sentencing, Fabian’s lawyer filed a post-sentence motion seeking a modification of that
sentence. On December 8th, the Court heard oral argument on the motion to modify. After hearing from both sides, the motion was
denied. The Court made clear that the sentence was “to be served in the state system”. Order (Dec. 8, 2010).

On January 7, 2011, a Notice of Appeal was filed. After a few extensions of time were granted in order to procure the pertinent
transcripts, Fabian’s Concise Statement of Matters Complained of on Appeal was filed on October 5, 2011. His claims are based upon
sufficiency and an evidentiary ruling regarding photographs. These claims will be better understood after a review of the facts.

September 3rd, 2008 was a ride from school that 10 year old Tyler and 6 year old Walter will never forget. Both boys are
special needs children. They attend a special school in the City of Pittsburgh. They get picked up at their home in the morning and
get dropped off in the afternoon. Except on this day, their afternoon ride home was anything but normal.

A-1 Van Service is a company that provides transportation services. One of its services is to “haul” students to and from school.
One way it accomplishes this goal is by using passenger vans like a Dodge Caravan. It employs a driver. The driver works a split
shift. The driver does the pick-up and delivery in the morning, has a few hours off during the mid-day but returns in the afternoon
to do the drop-off at the student’s home.

Jennifer Logan did not get her normal van that morning of September 3rd, 2008. Something was wrong with it. Her boss told
her to take Van #9. Ms. Logan climbed into Van #9 and began her morning trip. She felt something was wrong. The van shook and
shimmied when she applied the brakes. At her first stop, Walter’s house, she commented to Walter’s mom that something was
wrong. It was suggested she take it back to the garage and get it checked out. At her second stop, Tyler’s house, she repeated the
comments. Tyler’s mom and Tyler’s aide, Colleen Visconti, both told the driver to complain about it when she got back to the
garage. After traversing the hills to the school and dropping off Walter, Tyler and Tyler’s aide, Ms. Logan returned to the A-1
garage. She spoke with her boss, Cori Skellie. She complained. There was something funny about Van #9, the driver said. They
argued.2 Finally, Ms. Logan is told a mechanic will look at it.

While Ms. Logan is waiting for her mother to come pick her up at work, she sees Mark Fabian, a mechanic with A-1, get in Van
#9. Fabian drives it in the parking lot and mashes on the brakes 3 times. He drives it inside the garage. Van #9 is put on the floor
lift. A-1 employees saw some of the wheels off the van. Not a single one saw the drums of the brakes removed.

After her mid-day break, Ms. Logan returns to complete her work shift. She is told Van #9 is fixed. She takes Van #9. She makes
the 15-20 minute ride to school. School personnel bring Walter and Tyler out to the van. Walter sits in the very back. He is buck-
led in. Tyler is buckled into his car seat on the passenger side on the middle row of seats. Tyler’s aide, Miss Colleen, is directly
behind the driver and to the left of Tyler. The van leaves the school.

A few blocks away, is a narrow, very steep street with two-way traffic. Ms. Logan turns down the street. She picks up speed. She
puts her foot on the brake. It goes to the floor. There is no brake. Her speed increases. She sees grass on the opposite side of the
street. Maybe this will slow me down is her thinking. It does not. She hits a tree. She thought all four of them were dead. She was
part right. Tyler’s aide, Colleen Visconti, while alive at the scene, died later at the hospital. Ms. Logan was extracted from the
wreckage and from her perch on someone’s lawn, she kept uttering, “I told them something was wrong with that van.”

A homicide investigation ensues. Observations at the scene showed no brakes were applied or there were no brakes working. A
trail of brake fluid on the steep street came from Van #9. A full inspection of Van #9 was very revealing. As a baseline of sorts, the
inspectors used the service work order completed by an A-1 Service mechanic, Mark Fabian. See, Commonwealth’s Exhibit #25.
Fabian completed this form and said he pulled all 4 tires, brakes are fine, adjust up rears and noted measurements of brakes both
the front and back.

The measurements of the brakes were different. Law enforcement measured the thickness of the friction material that is
pressed onto the rear brake drum at 7/32nds of an inch. Fabian’s measurement was 4/32nds of an inch. The 3/32nd of an inch
difference is significant to those in that field and is something that would be readily observable to a person trained in that field.

The rear brakes were not adjusted according to government witnesses. To make an adjustment, there is a wheel, of sorts, called
a “star wheel’, that with a special brake tool or a regular screw driver, the wheel is turned a few clicks and that brings the friction
material closer to the drum. When the “star wheel” is adjusted, it exposes the threads of a screw. The exposed threads would look
fresh, shiny and new because it had not previously been exposed to all the brake dust that is normally generated inside the brake
drum. Clean, new threads – a telltale sign that the brakes had recently been adjusted - were not present. 

All four wheels were not pulled.3 The rear drums were difficult to get off. While one was easier than the other, the more diffi-
cult one had to be beat with a hammer. Had the drums been pulled just ten miles earlier, the drums would have been removed with
far greater ease. Another indication that the drums were not pulled was the large amount of dust inside. After the struggle to
remove the drums, the bowl of the drum is titled up and both were full of dust and debris. The dust, a normal byproduct of brak-
ing action, was far in excess of the amount one would see after just 10 miles of travel. 

Had the rear drums been removed two obvious defects would have been noticed. The left rear wheel cylinder was frozen. It was
totally non-operational. From an inspection viewpoint, the left rear brake would be deemed defective. The right rear had a 1-inch
crack in the shoe. The crack is the result of heat and stress. Given the problems on the left side rear (non-operational cylinder), some
overcompensation was taking place on the right side which contributed to the crack in the shoe. The conclusion of government
inspectors and testifying experts was that Van #9 should not have been allowed to leave the garage with those brake system defects.

Armed with this knowledge, the focus of the investigation shifted to the company, A-1 Service, and in particular, its mechanic,
Mark Fabian. Eight days after the crash, two City of Pittsburgh police officers interview Fabian at his home. He said he was
assigned to look at Van #9. He took it for a test ride. He pulled all 4 wheels. He measured the brake pads and shoe and inspected
all brake components. He also told these investigators that he adjusted the rear brakes, that he used brake cleaner on the rear
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brakes, inspected the shoes and pistons and concluded that all components were dry with no leakage. He did not check the master
cylinder because during his test drive, the brakes felt fine. Fabian also added that the brakes had a shiny surface, there were no
cracks. In essence, Fabian said the brakes were in good shape.

Fabian was then confronted with photographs and their inspection findings of Van #9. As for the crack in the rear shoe, his
explanation was that it must have happened after he looked at it.4 He had no explanation for discrepancies between their measure-
ments and his. He said he never opened the hood therefore he did not see the cap on the master cylinder not in its normal location.
He had no explanation for the large amount of dust.

Five months later, on February 25, 2009, Fabian was accused of involuntary manslaughter for causing the death of Colleen
Visconti as a direct result of him not repairing Van #9 in a reckless or grossly negligent manner. He was also charged with 4 counts
of recklessly endangering another person. Those people were the van’s driver, the two students and the one student’s aide.5

Evidence Was Not Sufficient : Involuntary Manslaughter
Fabian’s first claim is that the Commonwealth’s evidence was not sufficient to convict for involuntary manslaughter. According

to Fabian, the government’s evidence failed to show that the death was the “direct result of his failure to repair the vehicle or as a
direct result of his repairing the vehicle in a reckless of grossly negligent manner.” Concise Statement, 8(a). Contributing to
Fabian’s thought process is that the government “presented no direct or circumstantial evidence” as to the true cause of the crash
or “that a brake problem was the cause of the accident.” Id. It is fair to characterize this position as an attack on the “direct result”
aspect of involuntary manslaughter.

This argument does not require much analysis. Couple a school van with brakes that could fail at any moment with the topog-
raphy of Allegheny County, and you have a death warrant for any unfortunate occupant. Colleen Visconti’s death was the direct
result of Fabian’s conduct.

Fabian’s second argument is similar to the first but focuses upon the mens rea requirement for involuntary manslaughter. In
his view, the Commonwealth’s evidence is so lacking the conviction cannot stand. He is mistaken in his belief.

Involuntary manslaughter has been defined as “doing of an act in a reckless or grossly negligent manner, [that] cause[s] the
death of another person.” 18 Pa.C.S. Section 2504; Commonwealth v. Comer, 716 A.2d 593,597 (Pa. 1998). “Therefore, unlike other
crimes where a life is lost, the mens rea for involuntary manslaughter is not malice. It is criminal negligence and is evidenced by
acts, either lawful or unlawful ones, done in a reckless or grossly negligent manner.” Advisory Committee Note, Pa. SSJI (Crim),
Section 15.2504, (PBI 2006). Criminal negligence should not be confused with the negligence concept used in the civil division.
Commonwealth v. Huggins, 836 A.2d 862,867 (Pa. 2003). To prove criminal negligence “[t]here must be evidence that the defen-
dant acted recklessly or with gross negligence in causing the death of” another. Id.; citing, Commonwealth v. Soltis, 687 A.2d
1139,1141 (Pa. Super. 1996). “Recklessness, according to 18 Pa.C.S. Section 302(b)(3), occurs …when he … consciously disregards
a substantial and unjustifiable risk that the material element exists or will result from his...conduct. The risk must be of such a
nature and degree that, considering the nature and intent of the actor’s conduct and circumstances known to him…, its disregard
involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation.” Id.

With this legal standard fresh in our mind, there is no hesitation with this Court that the government’s evidence was sufficient
to sustain the jury’s guilt determination. The government’s evidence showed Fabian did nothing more than take Van #9 for a short
test ride and put it on the lift inside the garage. Faced with a complaint that there was something wrong with the vehicle when the
brakes were applied, a reasonable person would have taken further measures to investigate. Fabian took none of the steps a
reasonable person would have taken to reduce the risk. Huggins, supra, 836 A.2d at 869 (“the danger also may increase if other
safety measures are ignored, [such as] vehicle maintenance….”). He did not remove the rear brake drums. Had he done so, he
would have seen the cracked brake shoe, the failed cylinder and the great buildup of dust and debris. Not a single witness who had
particularized knowledge on the topic said the van was safe to drive. All said it should not have left the garage. Fabian’s failure to
take those reasonable measures was criminally negligent.

Evidence Was Not Sufficient : REAP
The final sufficiency argument takes us away from the homicide charge to the recklessly endangering another person convic-

tion. Fabian’s tact here is to attack the lack of evidence showing criminal recklessness. Concise Statement, 8(c).6

Section 2705 of our Crimes Code defines the crime of REAP as follows : [a] person commits the crime of recklessly endanger-
ing another person if he engages in conduct which places or may place another person in danger of death or serious bodily injury.
18 Pa.C.S.A. § 2705. The mens rea for recklessly endangering another person is “a conscious disregard of a known risk of death or
great bodily harm to another person.” Commonwealth v. Hopkins, 747 A.2d 910,917 (Pa. Super. 2000), citing, Commonwealth v.
Peer, 684 A.2d 1077, 1080 (Pa. Super. 1996).

The government’s evidence showed Fabian had the requisite mens rea to support the REAP verdicts. He consciously disregarded
an interior check of the van’s brake system. He never “pulled the wheels”. This precipitated an unbroken chain of events that
placed all 4 occupants of that van in the danger zone of death or serious injury.

Admission of Photographs
Fabian’s final argument concerns the admission in evidence of 4 color photographs. These exhibits were admitted during the testi-

mony of Tyler’s mother. Exhibits 2, 3, 4 and 5. They are “photos of my son Tyler after four-and-a-half hours of plastic surgery to recon-
struct the right side of his face.” Trial Transcript (“TT”), 161. The defense objected to their admission. The issue has been preserved.

The photographs were authenticated. The mother of the young boy portrayed in the exhibits reviewed the exhibits and identi-
fied them as pictures of her son. She told the jury when and where the photographs were taken and expressed her opinion that they
“fairly and accurately represent” what her son looked like after the crash. TT, 161.

The photographs were relevant evidence as that phrase is defined under Pa.R.E. 401 and thus satisfying the dictates of Pa.R.E.
402. Fabian was charged with recklessly endangering another person, including the young boy depicted in the photographs. The gov-
ernment was required to prove that Fabian’s conduct did one of two things – put Tyler in danger of death or serious bodily injury or
put Tyler just within that danger zone of death or serious bodily injury. These after the fact photographs allowed this jury to draw
an inference of whether Tyler suffered serious bodily injury or whether he was close to death or just within those danger zones.

Even though evidence is relevant, it can still be excluded provided there is a good reason. Pa.R.E. 403 sets forth various justi-
fications for trial judges to exclude otherwise relevant evidence. The 403 calculus boils down to a balancing act. Does the proba-
tive value of the evidence outweigh any negative impact associated with the evidence? Here the probative value outweighs the
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rather meager amount of prejudice that was advanced by trial counsel. The photographs are head shots of victim Tyler. All four
reflect, to varying degrees of clarity, the proverbial “black eyes”, bruises around the chin, and general facial swelling. There is
nothing gruesome to the photographs. The photographs added visual, evidentiary value to Tyler’s medical records and to the oral
testimony of those who described what was happening inside Van #9 that afternoon.

BY THE COURT:
/s/Williams, J.

1 The Court found him guilty of the summary offense – unlawful activities, 75 Section 4107(B)(2).
2 Their arguing was very reminiscent of the arguments that took place between the fictional New York City cab drivers and the
dispatcher (Danny DeVito) on the late 70’s and early 80’s television show Taxi.
3 The Court interprets the “wheels pulled” as not being literal. In the brake changing world, this phrase means to remove the drums
so you can see the inner workings of the brakes.
4 The distance Van #9 travelled after inspection was about 10 miles.
5 Fabian was also charged with 2 counts of unlawful activities. One count was under Section 4107(b) and the second count was
under 4107(b)(2). The operative conduct in both counts was “the brakes needed repaired”.
6 By his lack of argument, Fabian concedes the death or serious bodily injury component of an REAP charge has been shown as
well as the danger aspect.

Commonwealth of Pennsylvania v.
Richard Jordan

Criminal Appeal—Possession/PWID—Sufficiency—Amendment to Information—Improper Closing Argument—Waiver

No. CC 2009-17577. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—February 1, 2012.

OPINION
Mr. Richard Jordan does not like the results of his jury trial in February, 2011 and he seeks relief from Pennsylvania’s interme-

diate appellate court. Jordan’s appeal springs from his sentencing on May 12, 2011. On that day, his aggregate sentence was 5 to 10
years in jail followed by 10 years of probation. He timely filed his appeal on June 9, 2011 and had his Concise Statement of Matters
Complained of on Appeal docketed on November 9, 2011. His arguments will be addressed as set forth in his Concise Statement.

Drug Charges – Was There Sufficient Evidence ?
Jordan claims the government did not present sufficient evidence to sustain the determinations of guilt on the possession charge

and the possession with intent to deliver charge. If it were not so simple to dispatch with the merits of these two assertions, the
Court may be inclined to find waiver. Both charges have elements the government must prove. The Concise Statement fails to iden-
tify which element(s) the government’s proof was deficient.

Nevertheless, Jordan takes the position that the government’s proof failed to prove the possession charge. Seeing this argument
and then reviewing the transcript, including the opening and closing arguments of defense trial counsel, makes the Court believe
appellate counsel was watching a movie and not reading the book called, “The Trial Transcript”. The defendant himself told the
jury he bought the cocaine and the cocaine was his. Trial Transcript (“TT”), pg. 130-131. His lawyer in her closing admitted he
possessed the drugs. “[T]he two most valuable things that Richard Jordan had at that time were his drugs and the gun…”. TT, 164.
The evidence before this jury was without question sufficient to prove Richard Jordan possessed cocaine on October 16, 2009.

Jordan’s next complaint is the government did not prove he possessed the 42.14 grams of cocaine with a corresponding intent
to deliver it to another person. The government’s expert, in response to a lengthy hypothetical question, told this jury that the
cocaine was not for personal use but for delivery to another person. TT, 88. The defense disputed that. Their source was the
accused, Richard Jordan. He told the jury he had no intention of delivering that to another person. TT, 126. These two diverging
views crystallizes how the case was tried. It was a classic case of believability. The jury choose to believe the government’s
evidence which was a legally permissible option.

While there was a bit more to Jordan’s argument on the PWI charge than the possession charge, the Court is still troubled
by the argument. It has long been the standard on appeal that the government gets all favorable inferences from the evidence
presented. Recognizing this standard, as surely Jordan’s lawyer must, see, Pa.R.A.P. 2111(a)(3), the Court finds it just about
impossible for this sufficiency claim to prevail.

Amendment of the Information
Jordan argues it was error for this Court to allow the government to amend the criminal information to include a possession

with intent to deliver charge after he waived his preliminary hearing. Concise Statement, 5(B), (Nov. 9, 2011).
Pennsylvania Rule of Criminal Procedure 564 states:

The court may allow an information to be amended when there is a defect in form, the description of the offense(s), the
description of any person or any property, or the date charged, provided the information as amended does not charge an
additional or different offense. Upon amendment, the court may grant such postponement of trial or other relief as
necessary in the interests of justice.

Pa.R.Crim.P. 564. The purpose of Rule 564 “is to ensure that a defendant is fully apprised of the charges, and to avoid prejudice
by prohibiting the last minute addition of alleged criminal acts of which the defendant is uninformed.” Commonwealth v. Davalos,
779 A.2d 1190, 1194 (Pa. Super. 2001) (citation omitted). The test to be applied is:
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Whether the crimes specified in the original indictment or information involve the same basic elements and evolved out
of the same factual situation as the crimes specified in the amended indictment or information. If so, then the defendant
is deemed to have been placed on notice regarding his alleged criminal conduct. If, however, the amended provision
alleges a different set of events, or the elements or defenses to the amended crime are materially different from the
elements or defenses to the crime originally charged, such that the defendant would be prejudiced by the change, then
the amendment is not permitted.

779 A.2d at 1194 (citation omitted).
The added charge was possession with intent to deliver. The original charging document charged simple possession. In this

Court’s view, these two charges “involve the same basic elements”. The PWI charge arose from the same set of operative facts as
did the possession charge and the firearm related charges. As such, Jordan was on notice of the PWI charge. To the extent the PWI
is deemed to be “materially different” than the elements of possession, then prejudice must be shown by Jordan. This he did not
accomplish. The government’s request was filed on March 22, 2010. On June 8, 2010, the Court granted the government’s request
through an order. Trial took place 8 months later which was more than enough time to ameliorate any quantifiable prejudice
sustained to the defense team.

Prosecutor’s Remarks at Closing Argument
Jordan claims his due process rights were violated during the closing argument phase of his case. During the government’s final

pitch to the jury, Jordan feels the prosecutor overstepped the bounds of permissible oral advocacy. He claims the prosecutor
expressed her personal belief that he was guilty and expressed the belief of her employer, the District Attorney’s Office of
Allegheny County, that he was guilty. Related to these two assertions is that Jordan feels this Court should have acted on its own
by stepping in and doing something about it. The possible remedies he feels the Court should have employed was an admonish-
ment of the prosecutor or a mistrial. Concise Statement, 5(C).

Conspicuous by its absence is any objection from Jordan about these expressions of personal belief.1 The claim of prosecutorial
misconduct, a derivative of his due process assertion, is waived. Commonwealth v. Riveria, 983 A.2d 1211,1229 (Pa. 2009)(“This
Court has held that the lack of a contemporaneous objection constitutes a waiver of any challenge to the prosecutor’s closing
remarks. Commonwealth v. Powell, 598 Pa. 224, 956 A.2d 406, 423 (Pa. 2008) (providing that the ‘absence of a contemporaneous
objection below constitutes a waiver of appellant’s current claim respecting the prosecutor’s closing argument’) (citing Pa.R.A.P.
302(a); and Commonwealth v. Butts, 495 Pa. 528, 434 A.2d 1216, 1219 (Pa. 1981) (providing that the failure to object during or after
summation constitutes a waiver of prosecutorial misconduct claim).”).

Ineffective Assistance of Counsel
The last claim of Jordan, once again, troubles the Court because it demonstrates a lack of understanding about the current state

of the law regarding ineffective assistance of counsel claims. Jordan makes the following assertion:

If current counsel did not present an appellate issue in this Concise Statement or if he did not properly present it so as to
preserve it for appeal, then current counsel is ineffective. In that event, Superior Court should address the issue or, alter-
natively, it should remand the case for appointment of new counsel, for an ineffectiveness hearing, or for the opportunity
for Mr. Jordan to file a new Concise Statement and for this Court then to write a new opinion. See Commonwealth v. Lord,
719 A.2d 306 (Pa. 1998)(issues not presented in a concise statement are waived). Concise Statement, 5(D).

The Court views this as nothing more than an IAC claim. Jordan made this assertion in a pleading filed on November 9, 2011.
On August 23, 2011, the Superior Court published a decision in Commonwealth v. Quel, 27 A.3d 1033 (Pa. Super. 2011). In Quel,
this very jurist conducted a hearing on the ineffectiveness of trial counsel pursuant to a post-sentence motion. Despite an adequate
record to rule on the IAC claim, the Superior Court followed its previous decision of Commonwealth v. Barnett, 25 A.3d 371,377
(Pa. Super. 2011) and ruled that “pursuant to Wright and Liston, [the Superior Court] will no longer consider ineffective assistance
of counsel claims on direct appeal.” Barnett was decided on July 20, 2011. So as of that day, July 20, 2011, IAC claims are not
allowed on direct appeal. Despite the Barnett en banc opinion and its holding being reaffirmed in Quel, Jordan, more precisely, his
lawyer raises the very claim which current case law prohibits.

BY THE COURT:
/s/Williams, III, J.

1 There was one defense objection during the government’s summation. It had to do with the Assistant District Attorney’s
referencing the gradation of mere possession of cocaine. TT, 169-171.

Commonwealth of Pennsylvania v.
Darin Damone Henley a/k/a Darrin Henley a/k/a Darin R. Henley

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Pro Se Appeal—Improper Petition to Withdraw

No. CC 200600026; 200600028; 200600035; 200600919; 200601314; 200601315; 200601547; 200601548. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 1, 2012.

OPINION
The appellant, Darin D. Henley, (hereinafter referred to as “Henley”), has filed the instant appeal as a result of the denial of

his petition for post-conviction relief without a hearing. In his statement of matters complained of on appeal, Henley has raised
one issue and that is, that his appointed PCRA counsel did not fulfill the requirements necessary to file a Turner/Finley1 letter since
his PCRA counsel did not address all of the issues that Henley intended to raise. In particular Henley maintains that his PCRA
counsel did not address Henley’s contention that his court-appointed counsel was ineffective for failing to conduct an in-depth
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investigation prior to advising Henley to cooperate and to talk with the police. Henley maintains that had such an investigation
been conducted that his appointed counsel would have discovered that his fingerprints were not present at any of the scenes of the
burglaries for which he was convicted, since he was wearing socks at the time, and that the only evidence that the police had as to
who the perpetrator was, identified Henley’s cousin since Henley’s cousin pawned numerous items that were taken during the
course of these burglaries.

During the months of August and September of 2005 numerous burglaries were committed in Allegheny County in the White
Oak, North Versailles, Baldwin and West Mifflin areas. In October and November of 2005 several more burglaries were committed
in North Huntington Township, Westmoreland County. During the last burglary, Henley was arrested on the charge of resisting
arrest and he became a prime suspect with respect to these numerous burglaries. A preliminary hearing was held in Westmoreland
County on the resisting arrest charge and following that hearing, Henley’s court-appointed counsel indicated that Henley would
be willing to talk to the police about his involvement in these burglaries.

On December 7, 2005, Henley, after being given his Miranda rights, was interviewed not only by the detectives from
Westmoreland County but, also, detectives from Allegheny County and he gave a taped confession of his involvement in these
burglaries. During the course of the investigations into these burglaries, the police went to numerous pawn shops and identified
pawn receipt slips which had been completed by Henley’s cousin, Christopher Henley; however, it was noted that Henley also
completed one of these slips and an employee of one of the pawn shops indicated that Henley was present at the time that all of
these items were delivered to that pawn shop. Following Henley’s confession to the police as to his responsibility for the commis-
sion of these burglaries, the police officer identified certain footprints that were located at various burglary scenes and those foot-
prints matched the footwear that Henley had on at the time he was interviewed by the police.

In order to be eligible for relief under the Post-Conviction Relief Act, a petitioner must plead and prove by the preponderance
of the evidence that his conviction or sentence arose from one or more of the errors set forth in 42 Pa.C.S.A. §9543(a)(2), which
provides as follows:

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

Henley maintains that his appointed PCRA counsel was ineffective for filing a Turner/Finley letter that Henley’s petition had no
merit when his PCRA counsel failed to address all of his issues. The issue that Henley now points to is that his appointed trial counsel
was ineffective for failing to conduct an in-depth investigation prior to advising him to speak with the police.

In order to obtain relief on an ineffective assistance of counsel claim, a petitioner must establish that a claim is of arguable merit,
counsel had no reasonable or strategic basis for his or her action or inaction, and but for the errors and omissions of his counsel,
there was a reasonable probability that the outcome of the proceedings would have been different. Commonwealth v. Zook, 585, Pa.
11, 887 A.2d 1218 (2005). It is the petitioner’s burden of proving all three elements of this particular test. A failure to prove any one
or all of those prongs of the test requires that the claim of the ineffectiveness be dismissed. Commonwealth v. Meadows, 567 Pa. 344,
787 A.2d 312 (2001). It is axiomatic that counsel is presumed to be effective and the petitioner has the burden of not only pleading
but also proving that claim of ineffectiveness. Commonwealth v. Holloway, 559 Pa. 258, 739 A.2d 1039 (1999). Counsel will not be
deemed ineffective for failing to pursue a meritless claim. Commonwealth v. Loner, 836 A.2d 125 (Pa. Super. 2003).

In addition to the requirements set forth in Section 9545(a)(2) of the Post-Conviction Relief Act, a petitioner must demonstrate
that the issues that he is currently attempting to raise have not been previously litigated and that his petition has been timely filed
in accordance with the time restrictions set forth in Section 9545 of the Act. In reviewing the record in this case it is clear that
Henley’s petition is timely filed; however, the issue of the validity of his confession has been previously litigated in his direct
appeal. Henley now asserts that his confession resulted in the ineffectiveness of his trial counsel when that counsel advised him to
talk to the police without conducting a sufficient pre-trial investigation. In Commonwealth v. Collins, 585 Pa. 45, 888 A.2d 564
(2005), the Pennsylvania Supreme Court recognized that there is a separate and distinct claim that is being asserted when the claim
of the ineffectiveness is being made even as it pertains to an issue that has been previously litigated since the claim that is being
raised is the stewardship of the petitioner’s counsel which affects his rights under the Sixth Amendment and the United States
Constitution, under Article I, Section 9 of the Pennsylvania Constitution. Although the basis for the claims of the ineffectiveness of
Henley’s counsel had been previously litigated in his direct appeal, it is the current contention of the ineffectiveness of his counsel
with respect to those claims that provides Henley with the basis for asserting his current claims for relief under the Post-
Conviction Relief Act.

Henley’s claim of ineffectiveness as it pertains to his PCRA counsel premised upon his belief that his PCRA counsel filed a
Turner/Finley letter that did not meet the requirements of those cases to allow him to withdraw as counsel. In order to be permitted
to withdraw as counsel after the filing of a Turner/Finley letter, counsel must demonstrate a complete review of the proceedings
and must address each claim sought to be raised by a petitioner, detailing the nature and extent of counsel’s review of those claims
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and set forth an explanation why those claims do not have merit. Henley’s objection to his PCRA counsel’s Turner/Finley letter is
Henley’s belief that his PCRA counsel did not address each and every one of his issues, in particular, Henley’s claim that his
appointed trial counsel did not conduct an adequate pre-trial investigation prior to advising him to talk to the police.
Commonwealth v. Friend, 896 A.2d 607 (Pa. Super. 2006). While the Turner/Finley letter and brief filed in support of it did not
specifically set forth the claim now asserted by Henley, it did review that claim in connection with trial counsel’s stewardship of
Henley’s case. In Commonwealth v. Porter, 556 Pa. 301, 728 A.2d 890 (1999), the Pennsylvania Supreme Court recognized counsel’s
ability to distill all of the claims being alleged by a petitioner into a common issue. In reviewing the brief in light of the record that
was generated in this case, it is clear that Henley’s PCRA counsel addressed the stewardship of Henley’s trial counsel.

Henley was not charged with any of the burglaries in Allegheny County until the middle of December of 2005. At the time of his
meeting with the police from Westmoreland and Allegheny Counties on December 7, 2005, he had only been charged with the crime
of resisting arrest and had a preliminary hearing on that crime. Following the preliminary hearing there were discussions between
Henley’s appointed counsel and the Assistant District Attorney with regard to whether or not Henley would speak with the police.
Based upon representations made by Henley’s trial counsel, a joint meeting was scheduled for December 7, 2005, at which point in
time Henley gave a taped confession after he had been advised of his Miranda rights and after he had indicated that he did not want
counsel. In Henley’s direct appeal he sought to demonstrate that his statements to the police were not freely and voluntarily made
and that claim was rejected. Henley now is attempting to relitigate that claim based upon his suggestion that his trial counsel was
ineffective for failing to conduct an extensive pre-trial investigation prior to advising Henley to testify. At the time that Henley gave
his statement, he had not been charged with any of these burglaries, however he was a prime suspect in these burglaries. Henley
was identified as being at the pawn shops with his cousin at the time the items from these burglaries were being pawned and
although his cousin signed most of the paperwork he, in fact, on one occasion also signed one of the forms. At these burglaries there
were footprints, which matched the tread on the footwear that Henley was wearing at the time that he spoke to the police.

The prime motivation for counsel suggesting that Henley speak with the police was an attempt to minimize the sentences of
incarceration, which Henley could expect as a result of the commission of these numerous burglaries. It is clear from the record
that even without Henley’s statement, there was sufficient circumstantial and physical evidence that demonstrated that Henley
was one of the perpetrators of these burglaries. All of the burglaries that were committed involved elderly victims who were at
home, they were committed between the hours of two and three in the morning and entry into the residences was made by the
removal of a pane of glass from a garage door or window. Henley was at the pawnshops when the items taken in these burglaries
were pawned and, in fact, signed one of the pawnshop forms. The recovery of the footprints also demonstrated that he was at the
scenes of these particular burglaries. It is clear that there was a reasonable strategic basis for Henley’s counsel to suggest that he
cooperate with the police in investigating these particular crimes since there was sufficient direct and circumstantial evidence to
establish beyond a reasonable doubt that Henley was the individual who committed these crimes.

With respect to Henley’s claim that an in-depth investigation by his counsel would have revealed that the police did not have
his fingerprints from the crime scenes, it should be noted that at the time of the suppression hearing, the police, while recovering
and processing prints they had found at the scenes, had not yet received the results from the Crime Lab. (Suppression Hearing
Transcript, page 77). While the ultimate results were inconclusive, the physical and circumstantial evidence was such that the
Commonwealth met its burden of proving Henley’s culpability for these crimes without the need of his confession.

The record in this case clearly reveals that there was a basis for the Turner/Finley letter that was submitted in this case and
that Henley’s PCRA counsel was correct in his assessment that the claims asserted by Henley had no merit.

BY THE COURT:
/s/Cashman, J.

Dated: February 1, 2012
1 Commonwealth v. Turner, 518 Pa. 491, 544 A.2d 927 (1988); Commonwealth v. Finley, 379 Pa. Super. 390, 550 A.2d 213 (1988).

Commonwealth of Pennsylvania v.
Dayshawn Freeman

Criminal Appeal—Sufficiency—Homicide—Decertification—Attempted Homicide—Aggravated Assault—Self Defense

No. CC 200917235. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 7, 2012.

OPINION
On January 5, 2011, the appellant, Dayshawn Freeman, (hereinafter referred to as “Freeman”), was convicted of the charges of

criminal attempt to commit criminal homicide, aggravated assault and possession of instruments of a crime following a non-jury
trial. A presentence report was ordered and on March 30, 2011, Freeman was sentenced to a period of incarceration of not less than
eighty-four nor more than one hundred sixty-eight months to be followed by a period of probation of five years during which he was
to undergo random drug screening and to have no contact with the victim. Freeman filed a timely appeal to the Superior Court and
his appointed appellate counsel requested numerous continuances to file his statement of matters complained of on appeal.

In the statement of matters complained of on appeal finally filed by Freeman, he alleges six claims of error. Initially Freeman
maintains that the decertification Court abused its discretion in denying his motion to transfer his case to Juvenile Court. Freeman
next maintains that this Court abused its discretion in denying his petition for writ of habeas corpus. Freeman’s next three claims
of error also maintain that the evidence was insufficient to establish the crime of criminal attempt to commit criminal homicide
and the crime of aggravated assault and that the Commonwealth failed to disprove that Freeman was not acting in justifiable self-
defense. Finally, Freeman maintains that this Court erred when it allowed the Commonwealth to present a rebuttal witness.

At approximately 8:30 p.m. on October 29, 2009, the victim, Jonathan Morris, (hereinafter referred to as “Morris”), received
a phone call in which he was advised that two females were about to engage in a fight on Upland Street in the Homewood Section
of the City of Pittsburgh. Morris, with several of his friends, began to walk toward the top of Upland Street when they noticed
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Freeman’s brother strike a female, knocking her down a small hillside. Morris went to the area where the female was lying to
ascertain her condition when a fight broke out between Morris, his friends and several of the other individuals who were at the
scene where this female was struck. While fending off some of the individuals who were at this fight, Morris turned after hear-
ing the name Dayshawn being called and noticed Freeman running down the hill at him with an object in his hand. Morris
ducked down in an effort to tackle him only to feel a sharp pain in his back. After being stabbed in the back, Morris did not feel
any stab wound to his neck. When he attempted to get up he immediately fell down and he felt like he was bleeding. A woman
came over to him and told him to stay down while they waited for the paramedics and told him that there was a knife sticking
out of his neck.

Morris was transported to Presbyterian-University Hospital where he was diagnosed as having a stab wound to his back, a stab
wound to his neck, a cervical epidural hematoma and a right hemopneumothorax. The injuries that Morris received were deter-
mined to be life threatening. Morris was in the hospital for seven days and subsequent to his discharge had to be readmitted for
further medical treatment. It was necessary to insert an endotracheal tube to reinflate Morris’ lung and twenty-seven stitches were
needed to close his wounds. As a result of the injuries that he sustained, Morris at the time of the hearing, continued to suffer from
migraine headaches and also had a numbness of his legs.

Initially, Freeman maintains that the decertification Court1 erred in denying his petition for decertification and transfer of his
case to Juvenile Court since he had met his burden of establishing that he was amenable to treatment in Juvenile Court and that
the public interest would be best served by the transfer of his case to the Juvenile Court. The issue of decertification between the
Juvenile Court and Criminal Court is jurisdictional in nature and cannot be waived. Commonwealth v. Johnson, 542 Pa. 568, 669
A.2d 313 (1995). Decisions on whether or not to grant decertification will not be overturned absent a gross abuse of discretion.
Commonwealth v. Aziz, 724 A.2d 371 (Pa. Super. 1999), appeal den. 563 Pa. 670, 759 A.2d 19 (2000). An abuse of discretion is not
merely of judgment but involves a misapplication of the law or the exercise of a manifestly unreasonable judgment based upon
partiality, prejudice or ill will. Commonwealth v. McGinnis, 450 Pa. Super. 310, 675 A.2d 1282 (1996).

When a juvenile commits a crime enumerated under Paragraph (2)(ii) or (iii), of the definitions of Juvenile Act as set forth in
42 Pa.C.S.A. §6302, the Criminal Division of the Court of Common Pleas is vested with jurisdiction to try that juvenile as an adult
pursuant to 42 Pa.C.S.A. §6322(a). Likewise, 42 Pa.C.S.A. §6355(e) requires that when a juvenile commits a crime enumerated in
the definition section of the Juvenile Act, that the juvenile be tried as an adult. The crimes of criminal attempt to commit criminal
homicide and aggravated assault are charges enumerated in the definition section of the Juvenile Act and therefore enable the
Commonwealth to charge a juvenile as an adult.

When a juvenile is charged as an adult he has the right to request treatment within the juvenile system through a transfer
process referred to as decertification. Commonwealth v. Aziz, supra. In determining whether not to transfer such a case from the
Criminal Court to the Juvenile Court, a juvenile is required to establish by a preponderance of the evidence that he is amenable to
treatment and that the transfer will serve the public interest. 42 Pa.C.S.A. §6322(a). In making the determination as to whether or
not the juvenile has met his burden of proof to enable the transfer of his case from Criminal Court to Juvenile Court, a decertifi-
cation Court is required to consider the following factors:

(iii) that there are reasonable grounds to believe that the public interest is served by the transfer of the case for criminal
prosecution. In determining whether the public interest can be served, the court shall consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts by
the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors; and

42 Pa.C.S.A. §6355(a)(4)(iii). See also, Commonwealth v. Brown, 26 A.3d 485 (Pa. Super. 2011).

While the Juvenile Act requires that a decertification Court consider all of the amenability factors set forth in that Act, it is silent
as to the weight to be assessed to each factor by that Court. Commonwealth v. Jackson, 555 Pa. 37, 722 A.2d 1030 (1999). The ulti-
mate decision on whether to certify a minor to stand trial as an adult is within the sole discretion of the decertification Court and
while the Court must consider all of the factors set forth in the Juvenile Act, it is not required to address the applicability and/or
importance of each factor in reaching a determination as to the ultimate disposition of how the charges are to be handled.



page 246 volume 160  no.  11

Commonwealth v. Jackson, supra.
At the time of the decertification hearing held before Judge Mariani, Freeman chose to present no witnesses but, rather, relied

on his Juvenile Court record and an article written by Stephen Zerby, entitled: Legal Issues, Rights and Ethics for Mental Health
in Juvenile Justice. Freeman was seventeen and one-half when he committed these crimes and he was eighteen and one-half years
old at the time of his decertification hearing which clearly underscored that there would be little time available to the Juvenile
Court system to provide him treatment. When reviewing the record of that hearing and the exhibits that were offered by the
Commonwealth and the defense which included the article by Stephen Zerby and Freeman’s Juvenile Court history, it is abundantly
clear that he never met his burden of proving by the preponderance of the evidence that he was amenable to treatment and that
the public interest would be served in having his cases handled by the Juvenile Court system.

A review of Freeman’s Juvenile Court history reveals an escalating pattern of violence and his inability to follow rules. On
August 15, 2005, Freeman was charged with criminal attempt to commit involuntary deviate sexual intercourse and he was admit-
ted to the Academy Day/Evening Program. In September of 2006, the appellant was AWOL from the Academy Program and a war-
rant was issued for his arrest. On November 28, 2006, he was charged with aggravated assault and terroristic threats after he had
pushed and hit two teachers at his school and a Pittsburgh School police officer and then made threats against them when they
attempted to take his weapons away from him. He was released from Auberle on probation to the Academy Day/Evening Program
on August 2, 2007; however, on September 13, 2007, a violation petition was filed against him in light of his numerous unexcused
absences from the Academy. He was then committed to the Community Intensive Supervision Project in October of 2007. 

On September 13, 20007, another petition was filed against him for possession of a firearm by a minor. The Pittsburgh Police
filed that petition alleging that he possessed a sixteen-gauge shotgun. Failure to adjust petitions were then filed against him on
April 30, 2008 in light of the fact that Freeman had been suspended from school for fighting and threatening to shoot another stu-
dent. He had four violations of his electronic home monitoring and tested positive for the use of marijuana. On April 17, 2008 he
became combative with the Community Intensive Supervision personnel when he told them that he would not be sanctioned and
the Pittsburgh Police were called to take him into custody. On May 5, 2008, it was determined that Freeman had failed to adjust
and he was committed to the Vision Quest Guided Centering Program for 30 days. It should be noted that the four violations of
the electronic monitoring occurred when he cut his ankle bracelet off. Not noted in his Juvenile Court record but rather in the
hearing, was the fact that Freeman’s own mother had to get a Protection from Abuse Order against him in an effort to protect
herself. 

Judge Mariani reviewed all of the records available to him and the factors set forth in the Act and came to the inescapable con-
clusion that Freeman had not met his burden of proof that he was amenable to treatment and that the public interest would be
served by having his case adjudicated in the Juvenile Court. It is clear that Freeman’s conduct escalated and his crimes became
more violent in nature as evidenced by his threats to fellow students with a sixteen-gauge shotgun. Any attempts to help him were
either dismissed by Freeman or ignored. His age also militated against any belief that the Juvenile Court system could provide
treatment to him that would be curative in nature. Based upon a complete review of the record it is clear that Freeman never met
his burden of proof and the decertification Court was correct in denying his petition for decertification.

Freeman next maintains that this Court erred when it denied his petition for writ of habeas corpus. The basis for that petition
is Freeman’s contention that Morris never saw him with the knife and no other witness identified Freeman with a knife. This Court
in ruling on that motion had the benefit of the preliminary hearing transcript and Morris’ medical records. It was obvious from the
medical records that Morris had been stabbed with a knife as witnessed by the fact that twenty-seven stitches were necessary to
treat his stab wounds. The final diagnosis in the medical records indicated that Morris had suffered stab wounds to the neck and
back and that second stab wound caused a right, hemopneumothorax. While Freeman is correct that Morris never stated that he
saw Freeman running down the hill with a knife in his hand, the preliminary hearing transcript reflects that he saw a shiny object
in his hand and he thought he had been stabbed by a steak knife. Morris also testified immediately after Freeman had attacked
him that he felt a pain in his back and when he attempted to get up, he fell down. The record generated at the time of the prelim-
inary hearing together with Morris’ records, clearly demonstrate that the Commonwealth has established the elements of the
crimes for which Freeman was charged.

Freeman next maintains that the evidence was insufficient to support his convictions of the crimes of criminal attempt to com-
mit criminal homicide and aggravated assault. He further maintains that the Commonwealth failed to establish sufficient evidence
to refute his claim that he was acting in justifiable self-defense in protection of his brother. In Commonwealth v. Widmer, 560 Pa.
308, 744 A.2d 745, 751 (2000), the Pennsylvania Supreme Court set forth the standard to be used in viewing a claim that the
evidence was insufficient to support the verdict:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

In order for the Commonwealth to prevail on a conviction for the crime of criminal attempt to commit criminal homicide, it
must be prove beyond a reasonable doubt that the accused had the specific intent to kill and took a substantial step toward the com-
mission of that crime of homicide. Commonwealth v. Hobson, 413 Pa. Super. 29, 604 A.2d 717 (1992). The specific intent to kill can
be inferred from the circumstances surrounding an unlawful killing and the specific intent to kill may be inferred by the fact that
the accused used a deadly weapon to inflict injury to a vital part of the victim’s body. Commonwealth v. Geathers, 847 A.2d 730 (Pa.
Super. 2004).

At the time of trial the Commonwealth presented the testimony of Dr. Kevin S. O’Toole, an expert in emergency medicine and
trauma. Dr. O’Toole detailed Morris’ injuries noting that he had a stab wound to the neck and a stab wound to the right back area.
These wounds required twenty-seven stitches to close. As a result of the stab wound to the back, Morris also had a right hemop-
neumothorax, while as a result of the stab wound to the neck, he sustained a cervical epidural hemotoma. In reviewing Morris’
medical records and treatment, it was Dr. O’Toole’s opinion that the injuries that Morris suffered were life threatening. It is obvi-
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ous from attempting to stab him in the back and causing the hemopneumothorax and by stabbing in the neck that Freeman had
used a deadly weapon on vital parts of Morris’ body. Running at Morris with the knife and then stabbing him, he took the necessary
substantial step to achieve the commission of the crime of criminal homicide. The record in this case fully supports the verdict that
was rendered in this case.

In order for the Commonwealth to establish the crime of aggravated assault, it is necessary that they prove beyond a reason-
able doubt that Freeman attempted to cause serious bodily injury or caused serious bodily injury to Morris knowingly, intention-
ally or recklessly manifesting extreme indifference to the value of a human life. 18 Pa.C.S.A. §2702(a)(1). As previously noted, Dr.
O’Toole described all of Morris’ injuries as life-threatening and it is clear that the actions undertaken by Freeman in running and
then stabbing Morris several times when he had done nothing to Freeman, established an intention to inflict serious bodily injury
upon Morris, demonstrating an extreme indifference for the value of human life.

Freeman next maintains that the Commonwealth did not meet its burden of refuting his claim of self-defense. Freeman
maintained that he was acting in an effort to protect his brother, however, this claim when viewed in light of the record is clear-
ly specious. Morris was in no way involved with Freeman’s brother and, in fact, Freeman’s brother had pushed the woman
down the grassy hill to whose aid Morris had come. Morris was involved with her and then became involved in a fight with
other individuals, none of who included Freeman’s brother when Freeman came running down the hill with a shiny object in
hand and then stabbed Morris in the neck and the back. While there was no basis for Freeman to assert a right of self-defense,
it was also clear that there was no basis for him in claiming that he was acting in self-defense to use deadly force in the situ-
ation that presented itself to him.

Finally, Freeman maintains that this Court erred when it allowed the Commonwealth to call its rebuttal witness who testified
that Morris was the only individual that was stabbed. The reason that the Commonwealth was permitted to call that rebuttal
witness was that Freeman presented testimony from Fatima Gibson, who said that she saw three people with knives and she also
saw a female with a butcher knife. The only purpose of the rebuttal testimony was to indicate that the only person who was stabbed
was Morris. The sole purpose for the introduction of this testimony was to establish the ability of these other individuals who had
knives as weapons to inflict serious bodily injury on others and despite the fact that they had such weapons, the only person that
was injured was Morris when he came in contact with Freeman, who had a shiny object in his hand. As with all of Freeman’s other
claims of error, this assessment is without merit.

BY THE COURT:
/s/Cashman, J.

Dated: February 7, 2012

1 A decertification hearing was held before the Honorable Anthony M. Mariani on May 21, 2010.

Commonwealth of Pennsylvania v.
Lawrence Lehew

Criminal Appeal—SVP—Sufficiency

No. CC 200902436; 200913790. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 27, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Lawrence Lehew, was charged by two (2) Criminal Informations (CC 200902436, CC 200913790) with various sexual
assault charges involving two (2) minor children. At CC 200902436 he was charged with one (1) count each of: Involuntary Deviate
Sexual Intercourse With A Child;1 and, Corruption of Minors.2 At CC 200902436 Appellant was charged with one (1) count each of:
Rape of Child;3 Involuntary Deviate Sexual intercourse With A Child;4 Sexual Assault;5 and Corruption of Minors.6

On May 20, 2010, pursuant to a negotiated plea agreement, Appellant pled guilty but mentally ill to all the charges on both infor-
mations for an aggregate sentence of ten (10) to forty (40) years incarceration.7 Sentencing and a hearing on whether to classify
Appellant as a sexually violent predator were conducted on October 27, 2010.8

On November 17, 2010 the Trial Court entered findings of fact and a conclusion of law that Appellant was a sexually violent
predator, that he should be so classified; and thereafter sentenced Appellant consistent with the agreement of the parties.

Facts
A. CC 200902436

On November 2, 2008 Appellant was staying at a friend’s (Ron Jenkins) home on Stueben Street in the City of Pittsburgh,
Allegheny County. On that date Appellant and Jenkins were drinking in the kitchen of the residence. At some point Appellant left
the kitchen and went to the basement of the residence where Jenkins’ two (2) year old male grandchild was sitting unattended by
any adult. Appellant sat next to the child and began to rub the child’s stomach. Appellant then pulled down the child’s pants and
performed oral sex on the child. This was witnessed by Jenkins, who several minutes after Appellant left the kitchen, followed
Appellant to the basement.

Jenkins yelled at Appellant, who stood up and apologized for the conduct, stating that he had something wrong with him.
Appellant later admitted to law enforcement persons that he had performed oral sex on the two (2) year old child. (S.T. pp.7-8), see
also Report of Cathy L. Clover, Sexual Offenders Assessment Board member, August 10, 2010, pp. 2-3. (hereafter “Report”). 

B. CC 200913790
Jenkins also had a six (6) year old granddaughter who was residing in the home during the period of time Appellant was stay-

ing at the residence. On multiple occasions in 2008 Appellant went to the girl’s bedroom at night and took her to the living room of
the residence and placed her on the couch. Once there Appellant touched her vagina with his hand and thereafter penetrated her
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vagina with his penis. Following the assaults the girl returned to her upstairs bedroom, and Appellant returned to his bedroom in
the basement of the residence. The girl did not initially disclose the incidents because she was afraid that she would get in trou-
ble. Once the disclosure was made Appellant was charged as noted hereinabove. (S.T. pp. 8-9, Report at pp. 2-5). 

Matters Complained of on Appeal

I. Appellant avers on appeal that the Trial Court erred in determining that Appellant was a sexually violent predator
where the evidence presented failed to establish clear and convincing evidence by which to label Appellant a sexually
violent predator.

Discussion
Appellant alleges that the Trial Court erred in determining that Appellant was a sexually violent predator (SVP) claiming that

the evidence presented failed to establish that Appellant was a sexually violent predator. This claim is without merit.
The specifics of Appellant’s claim in this regard either mischaracterize the record by isolating statements of the expert wit-

ness out of context, or in effect request the appellate court to reweigh the evidence. In either instance Appellant’s claims are
refuted by a close reading of the record and/or the law applicable to the SVP determination. See e.g. Commonwealth v. Meals,
912 A.2d 213, 223-224 (Pa. 2006) (complaints that an expert’s determination was erroneous go to the weight not sufficiency of the
expert’s opinion).

The principles that govern a challenge to the sufficiency of the evidence presented in support of an SVP determination are
well settled:

A challenge to the sufficiency of the evidence is a question of law requiring a plenary scope of review. The appropriate stan-
dard of review regarding the sufficiency of the evidence is whether the evidence admitted at trial and all reasonable infer-
ences drawn therefrom, when reviewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient
to support all the elements of the offenses. As a reviewing court, we may not weigh the evidence and substitute our judg-
ment for that of the fact-finder. Furthermore, a fact-finder is free to believe all, part or none of the evidence presented.

At the hearing prior to sentencing the court shall determine whether the Commonwealth has proved by clear and
convincing evidence that the individual is a sexually violent predator. Accordingly, in reviewing the sufficiency of the
evidence regarding the determination of SVP status, we will reverse the trial court only if the Commonwealth has not
presented clear and convincing evidence sufficient to enable the trial court to determine that each element required
by the statute has been satisfied.

Commonwealth v. Haughwout, 837 A.2d 480, 484 (Pa.Super. 2003)(citations and internal quotation marks omitted).9

The SVP determination is guided by statute (42 Pa. C.S. § 9792), and by the Superior Court’s statement that, “the salient inquiry
in sexually violent predator classification matter is the identification of the impetus behind the commission of the crime and the
extent to which the offender is likely to re-offend”. Commonwealth v. Bey, 841 A.2d 562, 566 (Pa. Super. 2004).10

Here the Commonwealth presented the testimony of an expert forensic psychologist, Cathy L. Clover, M.A., (Clover) who is an
appointed member of the Pennsylvania Sexual Offenders Assessment Board. (S.T.11). The Commonwealth also admitted Clover’s
report into evidence without the objection. (S.T. 15). See Commonwealth v. Krouse, 799 A.2d 835, 841 (Pa. Super. 2002)(en banc)
appeal denied 821 A.2d 586 (Pa. 2003) (appellate court will look to the entire record and determine whether the evidence in the
record can be made to clearly and convincingly support the trial court’s conclusion).

Clover determined that Appellant suffered from a mental abnormality, pedophilia, non-exclusive type, which is a lifetime con-
dition. (S.T. 13, Report at p. 8). She further found that Appellant’s condition prevents him from being able to control or manage his
behavior which is directed toward both male and female children, and that this life-time condition increases the likelihood of
re-offending. (S.T. 13, Report at p. 8); Commonwealth v. Maldonado, 838 A.2d 710, 718 (Pa. 2003)(Commonwealth bears the
burden of proving through clear and convincing evidence that defendant meets the statutory definition of SVP).

In support of her finding that Appellant had a mental abnormality/condition, and the SVP determination, Clover found that: (1)
the offense involved multiple victims, a two year old male and a five year old female; (2) Appellant engaged in grooming the chil-
dren, performed oral sex upon both, and penetrated the female child with his penis and fingers; (3) Appellant was acquainted with
the victims due to his friendship with and performing handyman work for the victims’ Grandfather; and, (4) the offenses involved
very young children. (S.T. 10-27, Report at p.6). Commonwealth v. Morgan, 16 A.3d 1165, 1172 (Pa. Super. 2011)(expert’s assess-
ment and opinion supported SVP determination), 42 Pa. C.S. § 9795.4(b)

Further Clover cited the following recognized factors in regard to Appellant’s risk of re-offending: (1) the victims were not related
to Appellant; (2) one of the victims was a male; (3) Appellant’s use of alcohol or drugs during the commission of the offense; (4)
Appellant’s failure to successfully complete probation and parole; (5) Appellant’s criminal versatility. (S.T.13, 21-23, Report at p.7).
See Morgan, 16 A.3d at 1172 (Commonwealth required to demonstrate an increased likelihood of re-offense, but is not required to
prove that re-offense will or will likely occur).

Clover’s evaluation included a review of: (1) an investigation summary prepared by Thomas Cast, an investigator for the Sexual
Offender’s Assessment Board; (2) Childline records; (3) police reports, criminal complaints, affidavits of probable cause for both
cases, (4) records of Appellant’s prior criminal history; (5) Appellant’s prior probation and parole records; (6) magisterial district
judges’ records regarding Appellant; (7) Allegheny and Westmoreland County civil court records regarding Appellant; (8) jail records
concerning a prior interview of Appellant; and, (9) records concerning a prior interview of Appellant. (S.T. 12, Report at p. 1-2).

Clover also closely examined Appellant’s prior offense history, and whether Appellant completed any prior sentences; noting
that Appellant had a significant history of alcohol related offenses and assault offenses, and that he has been convicted and
sentenced fourteen times for such offenses. (Report at p.6), 42 Pa. C.S. § 9795.4(b)(2).

Clover, noted that Appellant had violated probation and parole on numerous occasions, and had not benefited from court sanc-
tions, probation and parole supervision, or incarceration. (Report at p. 7).

Consistent with 42 Pa. C.S. § 9795.4(b)(3), Clover examined Appellant’s characteristics and history finding that while research
suggests that older individuals are less likely to sexually recidivate, that is not the case with individuals, such as Appellant, who
engage in ongoing and chronic criminal activity. (Report at p. 7).

Clover further noted that Appellant pled guilty but mentally ill (bi-polar, manic depressive, and schizoid), and that in addition
to the present offenses he admitted he had molested his own children and entered treatment for sexual offenses in the past. (S.T.
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14, Report at p. 5). Additionally, Clover observed that Appellant’s history suggested a diagnosis of alcohol and cocaine
abuse/addiction. (Report at p. 7).

Here the Trial Court found the expert’s testimony to be credible and that there was clear and convincing evidence that
Appellant was a sexually violent predator. The record supports that conclusion. See Morgan, 16 A.3d at 1168. (appellate court will
reverse a trial court’s determination of SVP status only if the Commonwealth has not presented clear and convincing evidence that
each element of the statute has been satisfied).

Appellant’s claim is without merit.
For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Todd, J.

Date: February 27, 2012

1 18 Pa.C.S. § 3123(b)
2 18 Pa.C.S. § 6301(a)1
3 18 Pa.C.S. § 3121(c)
4 18 Pa.C.S. § 3123(b)
5 18 Pa.C.S. § 3124.1
6 18 Pa.C.S. § 6301(a)(1)
7 See transcript of “Guilty Plea”, May 20, 2010; hereafter “G.P.”
8 On October 20, 2010 Appellant filed a Motion to Withdraw Plea, which resulted in the parties renegotiating the term of incarcer-
ation to ten (10) to thirty (30) years. See transcript of “SVP” hearing, October 27, 2010; hereafter “S.T.”
9 The clear and convincing standard requires evidence that is so clear, weighty and convincing as to enable the trier of fact to come
to a clear conviction, without hesitancy, of the truth of the precise facts in issue. Commonwealth v. Fuentes, 991 A.2d 935, 941-942
(Pa. Super. 2010)(en banc.)
10 Section 9792 defines a “sexually violent predator” as: a person who has been convicted of a sexually violent offense as set forth
in section 9795.1 (relating to assessments) due to a mental abnormality or personality disorder that makes the person likely to
engage in predatory sexually violent offenses. 42 Pa.C.S. § 9792

Friendship Preservation Group, Inc. a Pennsylvania Non-profit Corporation v.
Zoning Board of Adjustment of the City of Pittsburgh

Special Exception—Dimensional Variance/Expansion of Non-conforming Use

No. SA 11-000692. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—February 15, 2012.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with prop-

erty located at 304 S. Graham St. (“Property”) in the neighborhood of Friendship in the 8th Ward of the City of Pittsburgh. The
Property is owned by Antonette Paliotta (the “Applicant”), and is located in an R3-M (Residential Three-Unit Moderate Density)
Zoning District. The Property consists of a 6700 square foot, three-story structure and also contains a two-car detached garage and
parking lot that can accommodate six vehicles. At the time of purchase, the Property contained twelve apartments, four of which
were unoccupied basement units. The current Certificate of Occupancy permits eight dwelling units with a two-car detached
garage and six outdoor parking stalls for a total of eight parking spots. Due to the eight-unit Certificate of Occupancy limit, the
four basement units have remained unoccupied since the Applicant’s purchase of the Property.

The Applicant applied for a special exception under the Pittsburgh Zoning Code Section 921.02.A.1 for expansion of a non-con-
forming use from eight to twelve dwelling units with ten surface parking spaces and two garage spaces. The Applicant also applied
for a Dimensional Variance from Pittsburgh Zoning Code Section 912.04.B.4, requesting a rear set back requirement to be adjusted
from two feet to six inches.

The Applicant proposes to develop the existing lower level units to accommodate persons with disabilities or senior citizens,
intending the units to be ANSI and ADA compliant. Applicant also proposes that an adjusted setback would allow the parking lot
to accommodate twelve vehicles, reducing any need for on–street parking, and would allow for fencing and landscaping to screen
the parking lot from view.

Appellant, Friendship Preservation Group, Inc. objects to both the grant of the Special Exception and the Variance. Appellant
alleges the granted special exception will create detrimental impacts on the future and potential development of parcels in neigh-
borhood. Appellant also alleges that a prior variance to expand the parking lot was never acted upon and therefore lapsed.

In coming to its conclusion of law, the Board granted the Dimensional Variance from the Pittsburgh Zoning Code Section
912.04.B.4, decreasing the setback to six inches. The Board also granted the special exception to expand the non-conforming use
under Section 921.02.A.1, but under the condition that the Applicant limits the number of apartments to eleven. It is from both of
these decisions that the Appellant appeals.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
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accept as adequate to support a conclusion. Valley View Civic Association v. Zoning board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Board correctly granted the Applicant’s special exception request under §922.07.D.1 of the Code. A special exception is a

use that is expressly permitted by the zoning ordinance, absent a showing of a detrimental effect on the community. Manor
Healthcare Corporation v. Lower Moreland Township Zoning Hearing Board, 590 A.2d 65, 70 (Pa. 1991). Once the applicant has
demonstrated that the proposed use satisfies the objective criteria of the ordinance, it is presumed that the use also satisfies the
local concerns for general health, safety and welfare. Evans v. Zoning Hearing Board of Easttown Township, 396 A.2d 889, 992
(1979). The burden then shifts to the objectors to rebut that presumption and persuade the zoning board that the proposed use will
detrimentally affect the community. Shamah v. Hellam Township Zoning Hearing Board, 648 A.2d 1299, 1304 (Pa. Cmwlth. 1994).
Objectors must raise specific issues concerning the proposal’s detrimental effect on the community, and cannot meet their burden
by merely speculating as to possible harm. Objectors must show “by a high degree of probability “ that the use will substantially
affect the health and safety of the community. Manor Healthcare, 590 A.2d at 70. 

Section 922.07.D.1 of the Code permits the Board to approve special exceptions only if (1) the proposed use is determined to
comply with all the applicable requirements of this Code and with adopted plans and policies of the City and (2) the following
general criteria are met. The Board must find that the proposed use will not create detrimental;

(i) visual impacts;
(ii) transportation impacts from vehicular and pedestrian circulation and traffic volume;
(iii) operational impacts;
(iv) health and safety impacts;
(v) future and potential development impacts; and 
(vi) nearby property value impacts

§ 922.07.D.1

In the instant case, the Board concluded that the Applicant adequately satisfied the objective criteria of the ordinance finding
“no concern with detrimental operational, health, or safety impacts,” additionally finding that the Appellant fell short in meeting
their burden. See Board’s Decision Findings of Fact No. 5-11. However, the Board, in its conclusion of law, was still concerned with
the increase of density. See Conclusion of Law No. 7. Therefore, the special exception to 921.02.A.1 of the Code was granted, but
subject to the condition that the increase in occupancy will be expanded to eleven and not twelve residential units, creating a occu-
pancy area increase by 1290 square feet, with the remaining space to be used for storage, not housing.

The Board correctly granted the dimensional variance under Section 922.09.E of the Code. The Board may approve a variance
as long as the following conditions exist:

(1) That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that
the unnecessary hardship is due to such conditions and not the circumstances of conditions generally created by the
provisions of the zoning ordinance in the neighborhood or district in which the property is located;

(2) That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is
therefore necessary to enable the reasonable use of the property;

(3) That such unnecessary hardship has not been created by the appellant;

(4) That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent proper-
ty, nor be detrimental to the public welfare; and

(5) That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

Pittsburgh Code § 922.09.E.

When proving these criteria in the context of a dimensional variance, “the quantum of proof required to establish unnecessary
hardship is indeed lesser” thus a less strict standard should be applied. Hertzberg v. Zoning Board of Adjustment of the City of
Pittsburgh, 721 A.2d 43 (Pa. 1998).

In the instant case, the Board concluded “the Applicant satisfied the necessary requirements for granting a variance form
Section 921.04.B.” See Board’s Decision Conclusion of Law No. 6. The Board found that because the Applicant has expended
substantial time, effort, and expense to renovate the exterior of the building and asks only for a set back decrease of 1.5 feet to
accommodate landscaping, they met their burden to prove that an unnecessary hardship would result if the variance were
denied.

Notably, in opposition to the granting of the variance, the Appellant references two past Board decisions concerning the
Property, one of which was a 1986 application for a variance sought to resurface the parking lot with an “asphalt paved surface.”
R. pp. 21-22. The Appellant claims that the lot was never actually resurfaced and therefore requires a new variance, stating “If no
such renewal is obtained, the approval or authorization shall be void at the expiration of the one year period, incapable of renewal
under any circumstances, and the filing of a new application shall be required.” App. Br. at pp. 6-7. The new application for a
variance and special exception are wholly independent of any prior approvals.

Therefore based on the foregoing Opinion, the Board’s decision is affirmed as to both the granting of the special exception
request and the dimensional variance.

ORDER OF COURT
AND NOW, this 15th day of February, 2012, based on the foregoing Opinion, the decision of the Zoning Board of Adjustment is

affirmed as to both the granting of the special exception request and the dimensional variance.

BY THE COURT:
/s/James, J.
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Amberson Gardens Apartments c/o Meyers Management Co., Inc. v.
Yuyu Li

Real Property—Landlord Tennant

No. LT 11-0627. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 19, 2012.

OPINION
Defendant Yuyu Li has appealed to the Superior Court of Pennsylvania from my order that authorized her eviction from an

apartment she leased from Plaintiff Amberson Gardens Apartments. This Opinion provides the reasons I ordered the eviction and
made other related decisions. See Pa. R.A.P. 1925(a)(1).

Plaintiff Amberson Gardens Apartments (“Amberson” hereafter) and Defendant Yuyu Li (“Li” hereafter) signed a written
agreement for the lease of apartment #43, 1 Bayard Road, City of Pittsburgh. The term of the lease agreement was twelve months
and the monthly rental amount was $640. The lease agreement contained a “holdover” provision that doubled the amount of rent
if Li did not leave the apartment at the end of the lease term. The parties also signed a lease renewal agreement for the term of
July 1, 2010 to June 30, 2011 and rent of $680 per month.

In March of 2011 Amberson sent Li notice, via certified mail, that it was not renewing the lease when it ended on June 30, 2011
and that Li must vacate the apartment by then. It is undisputed that the lease term ended on June 30, 2011. However, Li did not
vacate the apartment until after possession was awarded to Amberson, first by a Magisterial District Judge, then by a Compulsory
Arbitration Board and then by me. I also awarded $8,160 in damages to Amberson.

I granted Li a stay of eviction until January 31, 2012, but I vacated the stay after considering a Motion by Plaintiff that described
escalating conflicts between Li and other tenants in the building. After Li’s Emergency Motion to Stay Eviction was denied by me
and then by the Superior Court, Li was evicted on January 26, 2012. Li filed Defendant’s Concise Statement of the Errors
Complained of on Appeal pro se. I am uncertain as to which topics in the Concise Statement are simply recitals of Li’s version of
events and which topics are issues she may be asking the Superior Court to review. Below I will address only those issues that I
am certain Li may ask the Superior Court to review.

Li contends I made an error by denying her Motion for Post Trial Relief. See Defendant’s Concise Statement of the Errors
Complained of on Appeal, ¶ No. 2(2). In Li’s Motion for Post Trial Relief, Li argues that I made an error by awarding double the
amount of monthly rent for the months Li remained in possession of the apartment after the lease ended on June 30, 2011. Li
contends the provision for doubling rent after the lease ends is unenforceable because it is an “adhesion contract” that is
“unconscionable.”

There are provisions for doubling rent after the lease ends in both the lease and the renewal. Subparagraph (b) of paragraph
Number 16 of the Residential Lease Agreement reads:

If this LEASE is ended and TENANT does not leave on the ending date, TENANT must pay double the last monthly rental
charge. This rental charge is due for each month that TENANT stays in possession of the PROPERTY.

Plaintiff ’s Exhibit 1, pp. 4-5. A similar provision in paragraph A of the Lease Renewal Agreement reads:

Holdover. As stated in Paragraph 16(b) of the Lease, if the Lease ends and TENANT does not leave by the day the Lease
ends, TENANT must pay double the last monthly charge. This rental charge is due for each month that TENANT stays in
possession of the PROPERTY.

Plaintiff ’s Exhibit 2, p. 1. I implemented these provisions by doubling the monthly rent from $680 to $1,360. The undisputed testi-
mony was that Amberson had not received rent for the six months of July, August, September, October, November and December
of 2011, therefore I then multiplied $1,360 times six to arrive at the $8,160 damages verdict.

Li had the burden to prove that the lease and the renewal are contracts of adhesion. Salley v. Option One Mortgage Corp., 592
Pa. 323, 331-332, 925 A.2d 115, 119-120 (2007). Li did not meet her burden to prove this. To prevail on her claim of a contract of
adhesion, Li had to prove “there was a lack of meaningful choice in the acceptance of the challenged provision….” Id. Don Gross,
the Manager of the apartment building, testified at the trial that the holdover provision was not discussed with Li, but that it was
restated under “Other Modifications” in the two page renewal to make it clear to Li the doubling of rent if she stayed beyond June
30, 2011. See Transcript, Nonjury Trial, December 2, 2011 (“T.” hereafter), pp. 19 and 26. No other witness testified at the trial.
Therefore, the only evidence adduced at trial concerning Li’s choice to accept the holdover provision was that Amberson made an
extra effort to clarify the cost of holding over. Absent was evidence that nearly all Landlords include such a provision or that Li
asked Amberson to remove it. Hence, there was no proof that Li lacked a meaningful choice, and therefore she failed to meet her
burden of proving her claim of a contract of adhesion.

Li also had the burden to prove that the provision doubling the rent for a holdover tenant is unconscionable. Id. Li did not meet
her burden of proof on this topic either. To prevail on her claim that the holdover provision is unconscionable, Li had to prove that
the provision unreasonably favors Amberson. While the provision doubling the monthly rent does favor Amberson, it is reasonable.
The provision serves the valid business purpose of discouraging a tenant from remaining in possession after the lease term has
expired. With Li holding over, Amberson could not rent the apartment to a new tenant at an increased monthly rental amount, and
the new tenant had to be relocated into a more expensive unit. See T., p. 26. In addition, during Li’s holdover in possession,
Amberson incurred surveillance camera and security service expenses in the total amount of $7,909. Plaintiff ’s Exhibits 4 and 5.
These expenses, which exceed the additional rent during the six months, arise from conflicts between Li and other tenants in the
building and would not have been incurred if Li timely vacated her apartment. See T., pp. 14 and 17. It is reasonable for Amberson
to be able to recover a portion of these expenses via the holdover provision, as the expenses would not have been incurred if Li
had not been a holdover tenant. Since Li did not prove that the holdover provision unreasonably favors Amberson, she did not meet
her burden of proving that it is unconscionable.

Li also contends that I made an error by ordering that the stay of eviction until January 31 be conditioned upon her depositing
an additional $2,040 into the supersedeas escrow account. See Defendant’s Concise Statement of the Errors Complained of on
Appeal, ¶ No. 2(1). Li had previously deposited $680 into the supersedeas escrow account during the months of August, September,
October and November for a grand total of $2,720. The $2,040 deposit represented rent of $680 for December and $1,360 for
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January. See 1/3/2012 Order of Court. I stayed the eviction of Li, not because she had any right to continue in possession of the
apartment, but out of concern that she would become homeless if not given additional time to search for another residence. It would
have been unfair for Amberson to be delayed in receiving possession of the apartment it was lawfully entitled to receive unless
there was financial compensation. As explained above, as a holdover tenant, Li’s rent from July 1 to January 26 was $1,360 per
month. Since she had made no deposit into the supersedeas account for December’s rent, I could have ordered her to pay $1,360
into the account. Instead, I ordered her to pay only $680 for December and $1,360 for January. With this $2,040 deposit that I
ordered, the balance in escrow was $4,760, far short of the $8,160 verdict against Li plus the rent of $1,360 she owed for January.
Rather than making an error, I ordered an amount to be deposited into escrow that was fair to both parties.

When I vacated the stay of eviction, I ordered Amberson to refund $680 to Li. See 1/17/2012 Order of Court. Li’s final contention
is that this was an error. Li argues “the entire contents of the supersedeas escrow account plus security deposit $590” should have
been refunded. Defendant’s Concise Statement of the Errors Complained of on Appeal, ¶ No. 3. I ordered the $680 refund since Li
had deposited $1,360 into escrow for January but was being evicted approximately half way through the month. Refunding the con-
tents of the escrow account is not appropriate as Li owed Amberson the $8,160 verdict plus rent for the first half of January.
Refunding the security deposit on January 17, 2012 also would not have been appropriate since Li was still in possession and
Amberson is entitled to utilize the security deposit to partially offset the $8,160 verdict. See 68 Pa.C.S.§250.512. Accordingly, there
was no error in my order to refund only $680 to Li.

BY THE COURT:
/s/Hertzberg, J.
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Commonwealth of Pennsylvania v. Jamien Penebaker
Criminal Appeal—Possession/PWID—Suppression—Sufficiency—Sentencing (Mandatory)—After Discovered Evidence—
Constructive Possession—Consent to Search

No. CC 200906959. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 3, 2012.

OPINION
PROCEDURAL HISTORY

On June 18, 2009, was charged by Criminal Information (200906959) with one (1) count each of the following: Possession of
Firearm Prohibited-Person not to Possess1, Possession of a Controlled Substance with Intent to Deliver2, Possession of a Controlled
Substance3, Simple Possession4, and Possession of Drug Paraphernalia5.

On October 21, 2009, Appellant filed a Motion to Suppress Evidence. On March 29, 2009, the Trial Court held a hearing on
Appellant’s Motion to Suppress evidence. On the same day the Trial Court denied Appellant’s Motion to Suppress and proceeded
to a non-jury trial. The Trial Court found Appellant guilty of all charges.

On July 26, 2010, the Trial Court sentenced Appellant to the following: at Count 1 Possession of the Firearm-Person not to
Possess to two (2) to four (4) years; at Count 2 Possession of a Controlled Substance with Intent to Deliver to five (5) to ten (10)
years; and no further penalty at the remaining counts.

On July 30, 2010, Appellant filed timely Post-Sentence Motions. On September 8, 2010, Post-Sentence Motions were denied.
On September 30, 2010, Appellant filed a Notice of Appeal to the Superior Court. On October 21, 2010, the Trial Court issued

an Order directing that a Concise Statement of Errors Complained of on Appeal.
On November 10, 2010, Appellant filed a timely Concise Statement of Errors Complained of on Appeal. On December 7, 2010,

Appellant filed a Motion for Leave to File Amended Concise Statement of Errors Complained of on Appeal. On that same day, the
Trial Court granted that motion. On December 8, 2010, Appellant filed an Amended Statement of Errors Complained of on Appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement of Errors lists the following four issues for appellate review, which have been provided below

verbatim:

1. Whether there is sufficient evidence to support the verdict of possession of a controlled substance (heroin) and posses-
sion of a controlled substance (heroin) with the intent to deliver when there was no showing that Appellant possessed the
controlled substance of heroin? See (TT 121).

2. Whether the trial court erred in ruling that the evidence would not be suppressed when the consent of Appellant’s
mother was involuntarily given pursuant to the Fourth Amendment of the United States Constitution as well as Article I,
Section 8 of the Pennsylvania Constitution? See Bumper v. North Carolina, 391 U.S. 543, 88 S.Ct. 1788, 20 L.Ed.2d 797
(1968). See (TT 112-113)(finding that police told Appellant’s mother that she could refuse consent but if she did a
warrant would be obtained).

3. Whether the sentencing court erred in applying the mandatory sentence imposed pursuant to 42 Pa.C.S. §9712.1 when
Appellant should have never been convicted of possession of a controlled substance (heroin)? See Argument 1?

4. Whether a new trial should be granted based upon after-discovered evidence?
Officer Kenneth Simon was arrested and charged with conspiracy, official oppression, unsworn falsification and

obstruction by the District Attorney for framing two men in a wrongful drug arrest. The Commonwealth has indicated
that it would seriously consider not prosecuting any defendant where Officer Simon’s testimony was the only reason for
the grounds not to suppress. In the instant case, this Honorable Court found that Officer Simon’s testimony that Jamien
Penebaker consented to a search of his bedroom after being caught with a small amount of marijuana was more credible
than Mr. Penebaker’s testimony that he refused to allow the police into his bedroom. This is more than a credibility issue.
This constitutes a demonstration of a pattern of corruption and possibly oppression. A copy of the newspaper articles are
attached hereto, incorporated herein and marked as Exhibit A.

FINDINGS OF FACT
The Trial Court made the following findings of facts on the record at the conclusion of the Suppression Hearing:

On February 23, 2009, which is a Monday afternoon at approximately 3:30, Officer Ken Simon was working in a uni-
form capacity in a marked car with Chad Finnery. He was patrolling the North Side Brighton Heights area of Pittsburgh
North Side.

At or near Brighton Road, they observed a red Cheverolet vehicle with heavily tinted windows constituting a possible
violation of the Motor Vehicle Code of Pennsylvania. They followed that vehicle to a street called Perott and then on to
Brandon Road. Attempted to pull the vehicle over on Brandon Road.

The vehicle stopped off of an alley or another road off Brandon. The defendant alighted from that vehicle and started
to walk away from the officers that would ultimately be toward his house. The officers told defendant to stop and get back
in the car and defendant ignored that request and continued to walk quickly to ultimately what turned out to be his home.
He began to run grabbing the left side of his pants pocket upon the order of the police to stop.

At that juncture the officers believed there could be a firearm in possession of the defendant and continued to follow
him and pursue him at that juncture.

The defendant went to 3961 Brandon Road, which turned out to be his home. He tried to enter through a side door
which was locked. He was screaming and yelling to his mother to open the door. After a brief struggle, he was subdued. 

During course of this contact, the officers noticed the strong odor of burnt marijuana about the defendant and the
defendant continued to scream for his mother. He was patted down at that juncture by Officer Finney. During the pat
down, Officer Finney observed what he felt to be marijuana and he described it in the left front pocket. By virtue of his
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training and experience he recognized it to be marijuana.

The defendant was detained for that marijuana. During the course of escorting the defendant back to the car on the walk-
way his mother actually did come to the door. That is Michele Suber. She inquired as to why her son was being arrested. She was
told he was being arrested for the marijuana charge. He also had in his possession at the time multiple cell phones and $262.

After he was taken back to the car, he was Mirandized and given his rights. He was confronted about the marijuana
of the possibility of his possibly selling narcotics, given the marijuana, the money and cell phones.

At that time the officers asked if they could check his room in the house. The defendant indicated he doesn’t have
anything to hide. The only thing he has is $800, which he described as being through his employment at the day care and
he said, “You can check.”

The officers went back to the house. His mother at that time obviously concerned for her son’s status with the
Pittsburgh Police, inquired as to that status and was told that her son gave consent to search his room.

The officer explained to Ms. Suber that she did not have to give consent and a search warrant would be obtained and
the premises secured in that interim.

Ms. Suber indicated some hesitation and reluctance about that and indicated that she wanted to think about it. She
indicated to Officer Simon she did not have a problem with consent to the search of her son’s room and she was described
as being cooperative by Officer Simon.

During the same period of time, Ms. Suber had an independent conversation with Officer A.C. Jones about her
options. Jones informed her that she did have a right refuse but at some point in time a search warrant would be secured
and there was possible liability of things found that may have run to her.

In any event, after given the opportunity to think about this, she did give consent for the officers to search her son’s
room. The officers went to the room and the room was searched and the subject matter in the criminal information was
secured which at least from her perception was significant.

It should be noted that the officers do have readily available in many circumstances a City of Pittsburgh bureau of
police consent search and seizure report which contained provisions for a consent to search.

That particular document of form is not available to the officers on the scene. That is part of the process to possibly
explain to Ms. Suber that during that period of time the officers either sent officers who either arrived at the scene or
radioed such a form be brought to the scene after, from his perception, that he had secured both the consent of the defen-
dant, as well as his mother, to search the defendant’s room.

The form itself was executed by Ms. Suber at February 23, 2009 at 15:33 hours. It indicates verbatim, this written
permission is given to find me voluntarily without threats or promises of any kind made to me. It indicates the premises
remain under my control and does have in terms of do you understand each of these right, where a box is checked yes or
not. It is unchecked.

Second questions, having these rights in mind, do you still wish to consent to a search of these areas. Neither of the
blocks are checked in that regard.

The Court finds the consent form presented to Ms. Suber during the search itself or near its completion is not deter-
minative in this instance or not the full control which make this consent search or not. It’s [sic] unavailability is initially
a shortcoming, nonetheless, is an indication consistent with what the officers described. The Court finds that generally
corroborative of the officer’s testimony.

In this instance, the Court finds the consent to search the room was given by the defendant himself. The consent to
enter the premises to search that room was extended to the Pittsburgh Police after some deliberation by Ms. Suber. The
Court finds the deliberation itself does not indicate lack of consent, but find the fact that the officers extended the oppor-
tunity for Ms. Suber to deliberate.

(T.T. 109-119)6.

The parties proceeded to a stipulated non-jury trial wherein the following stipulations were read into the record:

First off, the charge of the person not to possess, if the Commonwealth would have proceeded to a nonjury trial or to
a trial and called witnesses beyond the stipulation, we would put forth evidence that the defendant Mr. Penebaker is a
person not to possess because of a prior drug conviction as a juvenile, and that is the reason why he is not to possess a
firearm. That was the reason for that one.

For the possession with intent to deliver, here is the material that was recovered from the defendant’s room. There
was a black Taurus model 66 recovered from the nightstand. There was a green baggie of marijuana recovered from
Jamien Penebaker’s left front pants pocket. There were 63 white stamp bags of heroin labeled “push” recovered from the
black coat on the closet door. The drugs were on the closet door and also the black Taurus was between seven and eight
and a half feet away from the drugs.

The officer did not testify to that during the suppression, but Officer Bobak would be testify that the distance
between the gun and the drugs were between seven and eight and a half feet.

Also recovered from the room was $6, 740 from a jacket of Jamien Penebaker’s sweatshirt pocket. Two cell phones.
One was a Cricket and one was an AT&T palm cell phone. Two black and blue silver Sony ericsons. One black Nokia cell
phone. There were four empty white brick wrappers. There was indicia of a pay stub and a W2 form recovered from the
room. There was one orange marijuana pipe recovered from the room, as well, and there was one blue bag gun recovered
from the room for the weapon.
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At Crime Lab 0901785, the criminalist in this case for the firearm was Thomas Morgan. The 0.357 magnum caliber
Taurus revolver serial number Ma 728909 was found to be in good operating condition. It was two and one half inches
long with the barrel. The six cartridges were not examined. And one black leather holster was noted as being submitted
to the examiner, as well.

Under the same crime lab number, the criminalist who tested the narcotics was Robert G. Thomas. The marijuana
tested positive for 2.25 grams of marijuana. The heroin tested positive for 2.04 grams of marijuana.[sic] Both Schedule 1
controlled Substance.

Furthermore, had the Commonwealth called witnesses, they would have an expert. That expert would have been
Detective Todd Naylor.

Todd Naylor would have been given a hypothetical consistent with the underlying facts of this case. Todd Naylor
would have testified based on his experience, the intent was present for heroin—also, based on the packaging and amount
of money and the entirety of the materials recovered from Mr. Penebaker’s room.

Furthermore, he would have relied on the fact that there were several cell phones and the W2 form was very insuf-
ficient compared to the amount of cash money in his sweatshirt pocket.

THE COURT: Is the weapon operable?

MR. JOHNSON: Yes. It was in good operating condition, Your Honor.

THE COURT: Detective Naylor testified that what you have identified as white brick wrappers were, in fact,
packaging materials used to package stamp bags of heroin.

MR. JOHNSON: Yes. The four white empty brick wrappers are consistent with the packaging, specifically for the
distribution and the sale of heroin which was also recovered from Mr. Penebaker’s room.

With the incorporation of the suppression hearing testimony, the Commonwealth would rest and that would be the
conclusion of our stipulations.

(T.T. 119-123).

DISCUSSION
I.

Appellant first argues that there was insufficient evidence to support the verdict of: A) Possession of a Controlled Substance
(heroin); and, B) Possession of a Controlled Substance (heroin) with the Intent to Deliver when there was no showing that
Appellant possessed the controlled substance of heroin.

A. Possession of a Controlled Substance- heroin

The Possession of a Controlled Substance statute, Section 780-113(a)(16) of the Health and Safety Code, 35 P.S., states:

(a) The following acts and the causing thereof within the Commonwealth are hereby prohibited:

(16) Knowingly or intentionally possessing a controlled or counterfeit substance by a person not registered under
this Act, or a practitioner not registered or licensed by the appropriate State board, unless the substance was obtained
directly from, or pursuant to, a valid prescription order or order of a practitioner, or except as otherwise authorized
by this act.

35 P.S. §780-113(a)(16).

The applicable standard for evaluating Appellant’s claim is as follows:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and sub-
stitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
finder of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe
all, part or none of the evidence.

Commonwealth v. Brooks, 7 A.3d 852, 856–57 (Pa.Super.2010) (citations omitted).

Where, as here, the contraband is not found on the appellant’s person, the Commonwealth must prove that the appellant had con-
structive possession of the contraband, which has been defined as the “ability and intent to exercise control over the substance.”
Commonwealth v. Hutchinson, 947 A.2d 800, 806 (Pa.Super.2008) (citations omitted). The Commonwealth may establish construc-
tive possession through the totality of the circumstances. Commonwealth v. Muniz, 5 A.3d 345, 349 (Pa.Super.2010) (citations omit-
ted). The Superior Court has held that circumstantial evidence is reviewed by the same standard as direct evidence; that a decision
by the trial court will be affirmed, “so long as the combination of the evidence links the accused to the crime beyond a reasonable
doubt.” Commonwealth v. Johnson, 818 A.2d 514, 516 (Pa.Super.2003) (citations omitted).

The Trial Court has set forth a detailed recitation of facts hereinabove and respectfully incorporates that by reference for pres-
ent purposes. See supra pp. 5-9. Briefly stated however for present purposes, the evidence established that during a search of
Appellant’s room the following items were found: 1) a black Taurus model 66 handgun in the nightstand; 2) 63 white stamp bags
of heroin labeled “push” were found in a black coat hanging on the closet door; 3) indicia including paystubs and W-2 form for
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Appellant; 4) $6,740 from a sweatshirt pocket; 5) five (5) cell phones; 6) four (4) empty brick wrappers; 7) one (1) orange marijuana
pipe; and, 8) a blue bag gun for the weapon. (T.T. 120-121).

When examining the above facts of this case under the totality of the circumstances, the Trial Court found that there was
sufficient evidence to prove that Appellant possessed the heroin. See Commonwealth v. Walker, 874 A.2d 667, 678 (Pa.Super.2005)
(finding the defendant exercised dominion and control over illegal drugs found in a home office along with mail addressed to the
defendant and a closet of his clothes).

Appellant’s claim is without merit.

B. Possession with Intent to Deliver-heroin

The Possession with Intent to Deliver a Controlled Substance statute, Section 780-113(a)(30) of the Health and Safety Code,
35 P.S., states:

(a) The following acts and the causing thereof within the Commonwealth are hereby prohibited:
. . . . .

(30) Except as authorized by this act, the manufacture, delivery, or possession with intent to manufacture or deliver, a con-
trolled substance by a person not registered under this act, or a practitioner not registered or licensed by the appropriate
State board, or knowingly creating, delivering or possessing with intent to deliver, a counterfeit controlled substance.

35 Pa.C.S.A.§ 780-113(a)(30).

The applicable standard for a review of the sufficiency of the evidence for Possession with Intent to Deliver a Controlled
Substance is well established.

When reviewing a challenge to the sufficiency of the evidence with regards to a PWID conviction, we are mindful that
the Commonwealth must prove both the possession of the controlled substance and the intent to deliver the controlled
substance. It is well settled that all the facts and circumstances surrounding possession are relevant in making a deter-
mination of whether contraband was possessed with intent to deliver. In Pennsylvania, the intent to deliver may be
inferred from possession of a large quantity of controlled substance. It follows that possession of a small amount
of a controlled substance supports the conclusion that there is an absence of intent to deliver. Notably, if, when
considering only the quantity of a controlled substance, it is not clear whether the substance is being used for
personal consumption or distribution, it then becomes necessary to analyze other factors.

Commonwealth v. Lee, 956 A.2d 1024, 1028 (Pa.Super.2008) (citations and quotations omitted).
In the instant case, the Commonwealth provided sufficient evidence that Appellant possessed a controlled substance with the

intent to deliver. The testimony elicited to support Appellant’s convictions at trial has been set forth at length hereinabove. See
supra at 5-9. Briefly stated however for present purposes, the evidence established that: 1) a black Taurus model 66 handgun in
Appellant’s nightstand; 2) 63 white stamp bags of heroin with a collective weight of 2.04 grams, labeled “push”, were found in a
black coat hanging on Appellant’s closet door; 3) indicia including paystubs and W-2 form for Appellant were found in the bed-
room; 4) $6,740 located in a sweatshirt pocket in Appellant’s bedroom; 5) five (5) cell phones found in Appellant’s bedroom; 6) four
(4) empty brick wrappers found in Appellant’s bedroom; 7) one (1) orange marijuana pipe found in Appellant’s bedroom; 8) a blue
bag gun for the weapon found in Appellant’s bedroom; and, 9) a stipulation regarding expert Todd Naylor who would have tesitifed
that based upon his experience and review of the facts in this case that Appellant had the intent to distribute heroin. (T.T. 120-122).
The Trial Court found that the Commonwealth proved Appellant’s guilt of Possession with Intent to Deliver heroin beyond a rea-
sonable doubt. See Commonwealth v. Little, 879 A.2d 293 (Pa.Super. 2005)(during the execution of a search warrant of defendant’s
residence evidence police located 532 grams of marijuana, 275 gram of cocaine, drug cutting agents, electronic scale, and ziplock
bags indicating possession with intent to deliver and not personal use).

Appellant’s claim is without merit.

II.
Appellant next argues that the Trial Court erred in not suppressing the evidence against Appellant when the consent of

Appellant’s mother was involuntarily given pursuant to the Fourth Amendment of the United States Constitution as well as Article
I, Section 8 of the Pennsylvania Constitution. Appellant’s claim is without merit.

The applicable standard of review of Appellant’s claim is well established:

Our standard of review of a denial of suppression is whether the record supports the trial court’s factual findings and
whether the legal conclusions drawn therefrom are free from error. Our scope of review is limited; we may consider
only the evidence of the prosecution and so much of the evidence for the defense as remains uncontradicted when read
in the context of the record as a whole. Where the record supports the findings of the suppression court, we are bound
by those facts and may reverse only if the court erred in reaching its legal conclusions based upon the facts.

Commonwealth v. Taggart, 997 A.2d 1189, 1193 (Pa.Super.2010).

Appellant’s relies on Bumper v. North Carolina, 391 U.S. 543 (1968) in support of his claim, however, such reliance is misplaced.
In Bumper the United States Supreme Court held that a search of a home is unlawful when “consent” is given only after the official
conducting the search has asserted that he possesses a warrant. Bumper 391 U.S. at 548. In Bumper the police told the defendant’s
grandmother that they had a valid search warrant for the home when they in fact did not. The Bumper Court stated, “when a law
enforcement officer claims authority to search a home under a warrant, he announces in effect that the occupant has no right to
resist the search. The situation is instinct with coercion—albeit colorably lawful coercion. Where there is coercion there cannot be
consent.” Bumper, 391 U.S. at 550. The Court held that since there was no valid consent to search that the admission of evidence
against the defendant was constitutional error and not harmless. Id.

Here the facts are distinguishable from those in Bumper. Here, the Trial Court found that the consent to search the room was
given by Appellant himself. (T.T. 112). The Trial Court also found that Appellant’s mother consented to the search of her home.
(T.T. 115). Specifically, the officer explained to Appellant’s mother that she did not have to give consent and a search warrant would
be obtained and the premises secured in the interim. (T.T. 112). She was cooperative with police and following her discussion with
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the officer she executed a written consent to search form. (T.T. 113-114). This form, executed on February 23, 2009 at 15:33 hours,
indicates that permission to search is given “voluntarily without threats of promises of any kind made to me.” (T.T. 114).

The applicable law relative to the constitutional issue Appellant raises has been summarized by the Pennsylvania Supreme
Court as follows:

Under both the Fourth Amendment of the United States Constitution and Article I, Section 8 of the Pennsylvania
Constitution, a search such as that at issue here, which is conducted without a warrant, is deemed to be per se unrea-
sonable. Certain specifically established exceptions, one of which is a valid consent may, however, render an other-
wise illegal search permissible. It is the state’s burden to prove consent. This court, as well as the United States
Supreme Court, has long adhered to the principle that for purposes of the Fourth Amendment, consent must have been
given voluntarily.  At issue in the instant matter is whether, under Article I, Section 8 of the Pennsylvania Constitution,
this test of “voluntariness” should include as well a finding that the subject of the search knowingly and intelligently
waived his or her right to refuse to consent.

Commonwealth v. Cleckley, 738 A.2d 427, 429 (Pa.Super. 1999)(citations omitted).

The Pennsylvania Supreme Court’s rationale in Cleckley is particularly instructive on this issue. The Checkley Court examined
the U.S. Supreme Court case of Schneckloth v. Bustamonte, 412 U.S. 218 (1973), and noted that “voluntariness” is a question of fact
to be determined by the totality of the circumstances, and while the right to refuse consent is a factor in determining whether
consent to search was voluntarily and knowingly given it is not essential to the disposition of the claim. Checkley, 738 A.2d at 430
(discussing Scheckloth 412 U.S. at 227-228).

In Checkley the defendant asked the court to consider requiring an intelligent waiver based upon independent state constitu-
tional law grounds. When analyzing provisions of the state constitution, Pennsylvania courts are not bound by the decisions of the
U.S. Supreme Court that interpret similar provisions of the U.S. Constitution. Commonwealth v. Edmunds, 586 A.2d 887, 894
(Pa.1991). The Checkley Court noted the following concerning interpretation of state constitutional provisions:

However, we are not precluded from applying a like standard to our state constitutional provisions where our own
independent state analysis does not suggest a distinct standard. Certainly this court has accorded greater protection
to the citizens of this state under Article I, section 8 of our constitution under certain circumstances. See, e.g.,
Edmunds, supra declining to adopt the “good faith” exception to the exclusionary rule as articulated by the United
States Supreme Court in United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984)…

However, in other instances we have found that the protections of the Fourth Amendment and Article I, Section 8 of
our state constitution are coextensive. See, e.g., Commonwealth v. Waltson, 555 Pa. 223, 724 A.2d 289 (1998)(declin-
ing to find greater protection under Article I, Section 8 of our state constitution that would dictate that a warrant is
overbroad if it permits a search to occur in any area of a single unit residence for which there is no probable cause);
Commonwealth v. Williams, 547 Pa. 577, 692 A.2d 1031 (1997)(Article I, Section 8 provides a parolee no greater
protection than the Fourth Amendment with regard to the search of his or her bedroom).

Checkley, 738 A.2d at 432.

The Checkley Court found no policy issues unique to Pennsylvania that would cause it to depart from the federal standard. Id.
738 A.2d at 433. In considering the Edmunds factors the Court concluded that the federal voluntariness standard as enunciated in
Schneckloth adequately protects the privacy rights obtained under Article I, Section 8 of our state constitution. Id.

Appellant in raising this issue parenthetically cites to the trial transcript wherein this Court found that the police told
Appellant’s mother that she could refuse to consent but if she did a warrant would be obtained as a basis for this alleged constitu-
tional violation. (T.T. 112-112). It has long been established that an officer’s statement that he would procure a search warrant if a
defendant does not give consent to search is not so implicitly coercive as to render a defendant’s consent involuntary. See
Commonwealth v. Woods, 368 A.2d 304, 306 (Pa. Super. 1976). There is no constitutional violation here.

In the instant case, when viewing the facts under the totality of the circumstances, the Trial Court found that consent to search
was voluntarily given.

Appellant’s claim is without merit.

III.
Appellant next argues that the sentencing court erred in applying the mandatory sentence imposed pursuant to 42 Pa.C.S. §9712.1

when Appellant should have never been convicted of possession of a controlled substance (heroin). This claim is without merit.
Analysis of Appellant’s claim necessarily starts with the review of the applicable statute. The applicable statutory paragraphs

are as follows:

§ 9712.1. Sentences for certain drug offenses committed with firearms

(a) Mandatory sentence.—Any person who is convicted of a violation of section 13(a)(30) of the act of April 14, 1972
(P.L. 233, No. 64),  known as The Controlled Substance, Drug, Device and Cosmetic Act, when at the time of the offense
the person or the person’s accomplice is in physical possession or control of a firearm, whether visible, concealed
about the person or the person’s accomplice or within the actor’s or accomplice’s reach or in close proximity to the
controlled substance, shall likewise be sentenced to a minimum sentence of at least five years of total confinement.

(c) Proof at sentencing.—Provisions of this section shall not be an element of the crime, and notice thereof to the
defendant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s intention to proceed
under this section shall be provided after conviction and before sentencing. The applicability of this section shall be
determined at sentencing. The court shall consider any evidence presented at trial and shall afford the Commonwealth
and the defendant an opportunity to present any necessary additional evidence and shall determine, by a preponder-
ance of the evidence, if this section is applicable.

(d) Authority of court in sentencing.—There shall be no authority in any court to impose on an offender to which this
section is applicable any lesser sentence than provided for in subsection (a) or to place such offender on probation or
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to suspend sentence. Nothing in this section shall prevent the sentencing court from imposing a sentence greater than
that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing shall
not supersede the mandatory sentences provided in this section.

42 Pa.C.S.§9712.1 (a),(c),(d).

The challenge to a mandatory sentencing provision calls into question the legality of a sentence and as such is question of law
to which the appellate courts standard of review is de novo and the scope of review is plenary. Commonwealth v. McKinnon, 977
A.2d 1188, 1191 (Pa.Super. 2009).

The Commonwealth complied with the notice provisions of the statute that required this Court to sentence Appellant to the
applicable mandatory sentence.7 (T.T. 124). First, Appellant was convicted of Possession with Intent to Deliver a Controlled
Substance which triggered the above statute. (T.T. 124). Second, following the conviction of Appellant the Commonwealth provided
reasonable notice of its intention to seek the mandatory provisions of this statute. Third, the Commonwealth presented testimony
during the sentencing hearing the proved that the drugs and weapon were in “close proximity” to each other by a preponderance of
the evidence. (S.T. 5-7) 8. Finally, as the Commonwealth met its burden under this statute, this Court was divested of its discretion
and was required to impose the mandatory sentence of incarceration. See 42 Pa.C.S.§9712.1 (d).

Appellant did not object to the applicability of this statute when he received notice from the Commonwealth prior to the sen-
tencing hearing. Additionally, Appellant did not object to its applicability at the time of the sentencing hearing. The Commonwealth
presented additional evidence at the sentencing hearing to establish the applicability of this mandatory sentence. Appellant was
afforded the same opportunity to present evidence and arguments refuting the Commonwealth’s position but chose not to do so.

The evidence established that in regard to Appellant’s bedroom: 1) the weapon was located in the nightstand; 2) there were
drugs present on the dresser; 3) there were drugs in the pockets of a jacket hanging in the open closet; 4) the approximate distance
between the drugs and weapon was ten (10) feet; and, 5) the bedroom was twelve (12) by fourteen (14) feet. (S.T. 5-7). Thus, the
Commonwealth met its burden by a preponderance of the evidence to establish the applicability of the mandatory minimum
sentence. See Commonwealth v. McKibben, 977 A.2d 1188, 1195-1196 (Pa.Super. 2009)(possession was proven when a loaded
and readily accessible weapon was found in the same room as drugs).

The McKibben Court interpreted as a case of first impression the statutory language of “in close proximity.” In McKibben the
drugs at issue were located on the dresser in a bedroom and the weapon was located in a box in the bedroom closet six (6) to eight
(8) feet away from the drugs. The Court found that since the items were in the same room that they were “in close proximity” under
the meaning of the statute. McKibben, 977 A.2d at 1195.

The Superior Court later expanded upon its interpretation of “in close proximity” in the case of Commonwealth v. Zortman, 985 A.2d
238, 244 (Pa.Super. 2009). In Zortman, the defendant was involved in a significant drug distribution scheme. When the search was con-
ducted, there were drugs in the kitchen as well as in a briefcase located in another room of the residence. The Court concluded that the
gun found in the bedroom was in close proximity to the drugs in question within the meaning of § 9712.1. Zortman, 985 A.2d at 244.

In the instant case, it is clear that the Commonwealth has met its burden as the weapon and drugs were found in close proximity
of one another.

Appellant’s claim is without merit.

IV.
Appellant’s final claim is stated verbatim as follows:

Whether a new trial should be granted based upon after-discovered evidence?

Officer Kenneth Simon was arrested and charged with conspiracy, official oppression, unsworn falsification and
obstruction by the District Attorney for framing two men in a wrongful drug arrest. The Commonwealth has indicated
that it would seriously consider not prosecuting any defendant where Officer Simon’s testimony was the only reason
for the grounds not to suppress. In the instant case, this Honorable Court found that Officer Simon’s testimony that
Jamien Penebaker consented to a search of his bedroom after being caught with a small amount of marijuana was
more credible than Mr. Penebaker’s testimony that he refused to allow the police into his bedroom. This is more than
a credibility issue. This constitutes a demonstration of a pattern of corruption and possibly oppression. A copy of the
newspaper articles are attached hereto, incorporated herein and marked as Exhibit A.

To obtain relief based on after-discovered evidence, appellant must demonstrate that the evidence: (1) could not have been
obtained prior to the conclusion of the trial by the exercise of reasonable diligence; (2) is not merely corroborative or cumulative;
(3) will not be used solely to impeach the credibility of a witness; and, (4) would likely result in a different verdict if a new trial were
granted. Commonwealth v. Randolph, 873 A.2d 1277, 1283 (Pa. 2005); Commonwealth v. McCracken, 659 A.2d 541, 545 (Pa. 1995).

Evidence that meets the prongs of the test for after-discovered evidence can serve as a basis for a new trial. See Commonwealth
v. Williams, 640 A.2d 1251, 1263 (Pa. 1994). Additionally, a court has the power to grant a new trial based upon after-discovered
evidence sua sponte in the interest of justice. See Commonwealth v. Dorm, 971 A.2d 1284, 1288 (Pa.Super. 2009). Here the evidence
that Appellant claims is after-discovered evidence does not meet the required prongs of the after-discovered evidence test.

In the instant case, Appellant does meet the first prong of the after-discovered evidence test in that the criminal charges were
filed against Officer Kenneth Simon following Appellant’s trial on November 12, 2010 and could not have been obtained prior to
the conclusion of the trial by the exercise of reasonable diligence. On December 7, 2011, Officer Simon proceeded to a jury trial
in front of this Court and was found by a jury to be not guilty of all charges. Appellant would also meet the second prong of the test
as this evidence would not be corroborative or cumulative.

However, Appellant fails to meet the final two prongs of the after-discovered evidence test. In regards to the third prong, the evi-
dence sought to be admitted by Appellant, if the Court were to deem it admissible, would only serve as impeachment evidence
against Officer Simon. See Commonwealth v. Lane, 621 A.2d 566, 567 (Pa. 1993)(impeachment for bias stemming from outstanding
criminal charges in same jurisdiction does not depend on the nature of the charged offense as evidencing dishonesty but on the
severity of the penalties attending possible conviction of any type of offense; bias potentially created is motive to aid in prosecution
in order to obtain concession in witness’ pending prosecution). Appellant fails this prong of the after-discovered evidence claim.

Lastly, Appellant has the burden of showing that had this evidence been available and admitted during trial that it would have
would likely result in a different verdict if a new trial were granted. In the instant case, the Trial Court did not base its decision
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regarding the Motion to Suppress and the non-jury trial solely on the testimony of Officer Simon. The Commonwealth presented
testimony from Officers Chad Finney and A.C. Jones that corroborated Officer Simon’s testimony. This evidence also served as an
independent basis for the Trial Court’s decisions regarding the Motion to Suppress and the ultimate finding of guilt of Appellant.
See Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004)(appellant’s claim challenges the weight, not the sufficiency of
evidence and the factfinder is free to believe all, part, or none of the evidence and to assess the credibility of witnesses).

Appellant fails to meet his burden of showing that this is a true after-discovered evidence claim. Appellant was not convicted
solely upon the testimony elicited from Officer Simon as the Commonwealth presented testimony from other officers regarding the
facts of this case. The Trial Court found those witnesses to be credible.

Therefore, Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: February 3, 2012.

1 18 Pa.C.S.A.§6105 (a)(1).
2 35 Pa.C.S.A.§780-113 (a)(30).
3 35 Pa.C.S.A.§780-113 (a)(16).
4 35 Pa.C.S.A.§780-113 (a)(31).
5 35 Pa.C.S.A.§780-113 (a)(32).
6 The letters “T.T.” followed by numerals refer to the pages of the Suppression Motion and Nonjury Trial Transcript dated March
29, 2010.
7 The Commonwealth filed a Notice of Intention to Seek Mandatory Minimum Sentences on April 12, 2010.
8 The letters “S.T.” followed by numerals refer to pages of the Sentencing Transcript dated July 26, 2010.

Commonwealth of Pennsylvania v. Lamar Mebane
Criminal Appeal—Commonwealth Appeal—Sentencing (Mandatory)—Negotiated Plea Agreement Withdrawn—
Specific Performance of Plea

No. CC 200807063. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 27, 2012.

OPINION
PROCEDURAL HISTORY

Appellee, Lamar Mebane, was charged by Criminal Information (CC 200807063) with one (1) count of each of the following:
Possession with Intent to Deliver1, Possession of a Controlled Substance2, Possession of Drug Paraphernalia3, Driving While
Operating Privilege Suspended/Revoked4 and General Lighting Requirements5.

Appellee filed a Motion to Suppress on July 21, 2008. On February 1, 2010, Appellee, represented by new counsel, filed an
Amended Omnibus Pre-Trial Motion. On February 1, 2010, a Suppression Hearing was held before the Trial Court. On February
5, 2010, the Trial Court issued, but did not distribute, Findings of Fact and Conclusions of Law.

On July 8, 2010, Appellee, pursuant to a negotiated plea, pled guilty to the charges and was sentenced to eleven and one half
(11 1/2) to twenty three (23) months with permission for alternative housing and work release.6

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
On Appeal Appellant complains as follows:

I. Whether the Trial Court erred in finding that Appellee was entitled to enforcement of an offered sentencing plea agree-
ment, in contravention of the mandatory sentencing statute, where the prosecutor had initially made an offer to waive the
mandatory in exchange for Appellee’s plea, but the offer was withdrawn prior to the presentation of the plea to the Court?

II. Assuming aguendo that Appellee was entitled to benefit of the bargained for sentence, whether the Trial Court erred
in not holding a hearing to determine the specific terms of such agreement?

FINDINGS OF FACT
The facts underlying the arrest and conviction of Appellee are not germaine to the present appeal. The Trial Court did, however,

make findings of facts as to the issues presented in this appeal.

THE COURT: On March 16th of 2010 Mr. Mebane signed the subpoena for today’s date [July 8, 2010]. And, of course, the
suppression hearing was held on February 1, 2010. I issued the Findings of Facts and Conclusions of Law on February 5,
2010, so that would complete the record in that regard.

The Court will undertake the plea process at this juncture making Findings of Fact for today’s [sic] purpose of today’s
hearing that an offer was extended by Mr. Sachs consistent with the representation of eleven-and-a-half to twenty-three,
modified to some extent, and subsequent conversations at that period of time with work release. Mr. Mebane accepted
that offer, communicated that to Mr. Rabner. Same was communicated to Mr. Sachs. Mr. Sachs subsequently has attempted
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to modify his position.

The Court finds under all the circumstances that the plea agreement as originally negotiated and accepted will be
taken at this juncture.

(GPT: 15-16)7.

DISCUSSION
I.

Appellant claims that the Trial Court erred in finding that Appellee was entitled to enforcement of an offered sentencing plea
agreement, in contravention of the mandatory sentencing statute, where the prosecutor had initially made an offer to waive the
mandatory in exchange for Appellee’s plea, but the offer was withdrawn prior to the presentation of the plea to the Court. This
claim is without merit.

Wherein the Commonwealth has phrased the issue in terms of enforcement of the plea agreement which was not yet presented
to the Court, it has conceded that the offer was made and accepted by Appellee.

The Superior Court has succinctly stated the law regarding plea agreements as follows:

No plea agreement exists unless and until it is presented to the court. Our Supreme Court has also held that where a plea
agreement has been entered of record and has been accepted by the trial court, the [Commonwealth] is required to abide
by the terms of the plea agreement. ...However, prior to the entry of a guilty plea, the defendant has no right to specific
performance of an executory agreement.

Commonwealth v. Jefferson, 777 A.2d 1104, 1107 (Pa.Super. 2001)(quotations and citations omitted).
The Trial Court recognizes this precedent and that a defendant does not have a right to specific performance of executory agree-

ments, however the unique circumstances of this case demanded a different result, and the Trial Court acted accordingly.
Here, in the days immediately following the suppression hearing of February 1, 2010, the Trial Court informally encouraged the

parties to come to a negotiated agreement in the matter. (GPT 12-13). The Trial Court made Findings of Fact and Conclusions of
Law on February 5, 2010 by dictating the same to a court stenographer. However, the Findings of Fact and Conclusions of Law were
not filed with the Trial Court until March 15, 2010, and inadvertently not distributed to either counsel. In the aftermath of
the suppression hearing the parties continued their plea discussions, and the matter was scheduled for trial for July 8, 2010,
which was the earliest date consistent with the trial schedules of counsel. On or before March 16, 2010, the prosecutor, with-
out knowledge of the Trial Court’s ruling, extended a plea offer to defense counsel and Appellant. Defense counsel and
Appellant, similarly without knowledge of the Trial Court’s ruling, accepted. (GPT 4-5, 12-13).8

However, in the interim between March 16, 2010 and July 8, 2010, the prosecutor learned of the Trial Court’s ruling. The pros-
ecutor without informing defense counsel of that ruling, determined, but again did not communicate to defense counsel, that he
would no longer honor the previously accepted plea offer.

The prosecutor appeared on July 8, 2010 with a memory of events that did not include the acceptance of the offer. (GPT 7).
However the Trial Court determined that the offer was made and that Appellant accepted the offer. (GPT 11).

The Trial Court also found as a fact that the prosecutor refused to honor the agreement after discovering that the Trial Court
had ruled in his favor following the suppression motion. It was only after questioning a court reporter regarding the Trial Court’s
ruling, and acquiring what amounted to exclusive knowledge of that ruling, did the prosecutor renege on the agreement.
Importantly, the Trial Court notes that at no time did the prosecutor inform defense counsel of the Trial Court’s ruling, but rather
“traded” on information that was exclusively and unfairly in his possession.

THE COURT: How did you find out? Did I send you a copy?

MR. SACHS: No. I actually ran into the court reporter. Actually, I think I was speaking with the court reporter,
and I may have been asking your secretary whether there had been a ruling, the court reporter said, “Oh, he ruled on
that,” because she took it. So I was able to take a look at the transcript and see what the ruling was.”

(GPT 7).

The United States Supreme Court has held that a defendant’s acceptance of prosecutor’s first proposed plea bargain did not
create a constitutional right to have the bargain specifically enforced after the prosecutor told defense counsel that a mistake had
been made and withdrew the offer. See Mabry v. Johnson, 467 U.S. 504 (1984). In Johnson, the prosecutor extended an offer that
in exchange for a guilty plea to a charge of accessory after felony murder, the prosecutor would recommend a 21 year sentence to
be served concurrently with the concurrent burglary and assault sentences that defendant was already serving. Johnson, 467 U.S.
at 506. When defense counsel called the prosecutor three days later and communicated defendant’s acceptance of the offer, the
prosecutor told counsel that a mistake had been made and withdrew the offer. Id. Defendant subsequently pled guilty. The U.S.
Supreme Court held that the defendant could not successfully attack the subsequent guilty plea which was not a product of gov-
ernmental deception, rested on no “unfulfilled promise”, and fully satisfied the test for voluntariness and intelligence. Johnson,
467 U.S. at 506. The U.S. Supreme Court’s inquiry reviewed the actions of the government finding no malfeasance and that the
defendant’s plea was “in no sense a product of governmental deception.” Johnson, 467 U.S. at 510. 

Here, the prosecutor may have inadvertently obtained, but nonetheless vulpinely used, information regarding the Trial Court’s
ruling prior to its disclosure to defense counsel. The Trial Court, in response to learning the basis of the withdrawal of the offer,
stated the following:

Well, it would seem to me that the fundamental fairness would indicate he is entitled to the benefit of the bargain that you
have —your stance was altered by virtue that you benefited by coming to learn the Court’s ruling, and in light of that
knowledge, you firmed your stance up in a different direction. So if he is willing to plead guilty today to the offer of
eleven-and-a-half to twenty-three, then I am going to accept that particular offer. I am going to accept that giving him the
benefit of the bargain because, in plain English, the responsibility for this lies upon my shoulders because I did not dis-
tribute the Findings of Facts and Conclusions of Law. So any acrimony or hostility that exists, or misunderstanding,
depending on the depth of your feelings about or beliefs about it, the genesis of it is my responsibility, and because I did
not distribute the Findings of Fact and Conclusions of Law in a manner consistent with proper procedure.
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So with that in mind, based on that fundamental fairness the benefit of the bargain, if he is willing to plead guilty
today, I am going to accept the plea. I am going to impose that sentence and, of course, I will endure the appeal process
if you choose to do that.

(GPT 8-10).

In the case of Santobello v. New York, 404 U.S. 257 (1971), the United States Supreme Court held that where the state failed to keep
a commitment concerning a sentence recommendation on a guilty plea, the Court would remand the case to the state court to decide
whether circumstances of the case required that there be specific performance of the agreement on the guilty plea, or whether
circumstances required that the petitioner be granted an opportunity to withdraw his plea of guilty. Santobello, 404 U.S. at 263-264.

In Santobello, the first prosecutor on the case had negotiated a deal that included the condition that the prosecution would take
no position on sentencing. When a second prosecutor entered the case replacing the original prosecutor, apparently ignorant of his
colleague’s commitment, he recommended the maximum one (1) year sentence. Santobello, 404 U.S. at 259. The defense objected
but the judge then imposed the maximum sentence of one (1) year. Id.

The state conceded that the offer had been made but the Court rejected the state’s contention that the breach of the agreement
was immaterial and/or inadvertent. The U.S. Supreme Court stated, “we conclude that the interests of justice and appropriate
recognition of the duties of the prosecution in relation to promises made in the negotiation of pleas of guilty will be best served by
remanding the case to the state courts for further consideration.” Santobello, 404 U.S. at 263. Specifically, the Court ruled that the
ultimate relief that the defendant would receive would be left to the discretion of the state court and should include a considera-
tion of whether the circumstances of the case would require specific performance of the agreement on the plea. Id.

The Santobello Court provides guidance regarding these situations:

This phase of the process of criminal justice, and the adjudicative element inherent in accepting a plea of guilty, must be
attended by safeguards to insure the defendant what is reasonably due in the circumstances. Those circumstances will
vary, but a constant factor is that when a plea rests in any significant degree on a promise or agreement of the prosecu-
tor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled.

Santobello, 404 U.S. at 263.

In Santobello, the U.S. Supreme Court stated that specific performance may be required as a remedy for the prosecutor’s
breach of the agreement. “If the Commonwealth violates a plea bargain, the defendant is entitled, at least, to the benefit of the bar-
gain.” See Commonwealth v. Landi, 421 A.2d 442, 445 (Pa.Super. 1980)(citations omitted)(case remanded to determine terms of
alleged agreement and to ascertain whether the parties fulfilled their respective promises).

The Trial Court determined that the unique circumstances of this case and fundamental fairness demanded that Appellant
receive the benefit of the negotiated plea agreement. Appellant’s argument is meritless.

II.
Appellant next argues, assuming arguendo that Appellee was entitled to the benefit of the bargained for sentence, that the Trial

Court erred in not holding a hearing to determine the specific terms of such agreement. As the Trial Court conducted a colloquy of
all parties regarding the particulars of the agreement such a remand is not necessary, and thus Appellant’s argument is without merit.

In response to the Trial Court’s questioning regarding the offer the prosecutor made to Appellee, the following exchange occurred:

THE COURT: So at this juncture are you saying you don’t remember extending that offer?

MR. SACHS: I remember extending an offer. It was never accepted.

THE COURT: Okay.

MR. SACHS: Then the Court ruled.

THE COURT: Okay, to today.

MR. RABNER: Absolutely, to that offer.

THE COURT: Will you abide by that offer?

MR. SACHS: No.

THE COURT: All right.

(GPT 8).

To further clarify the factual circumstances attenuating the plea offer the following colloquy took place:

MR. SACHS: Having learned that he failed to prevail he is now insisting on a bargain he never accepted.

THE COURT: Well, in terms of this regard Mr. Rabner said that he did accept the offer. He said that he commu-
nicated that to you.

So, Mr. Mebane, were you sworn in?
Raise your right hand.

(Defendant sworn).

THE COURT: State your full name.

THE DEFENDANT: Lamar Mebane.

THE COURT: Mr. Mebane, you heard some of the representations that were made here this morning. Since the
time of the last—the end of the last proceeding—that is the time that you testified, the officers testified about the nature
of the stop, the suppression hearing; do you remember that?

THE DEFENDANT: Yes, I do.
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THE COURT: In the aftermath of that did Mr. Rabner ever communicate to you an offer that the Commonwealth
made regarding a sentence if you were to plead guilty to these charges?

THE DEFENDANT: Yes, he has.

THE COURT: An what was the nature of the offer that you received?

THE DEFENDANT: He expressed to me that I could take the plea and accept eleven-and-a-half to twenty-three along
with work release and halfway house.

THE COURT: When did that occur? Do you have an approximate date or how long ago?

THE DEFENDANT: About February or March; the last time we were in court.

THE COURT: Did you tell him that you would accept that?

THE DEFENDANT: Yes. It was after we came back to get the date for today for the new rule. We came for the suppres-
sion hearing. We were waiting for your decision on that. We came for a new date. I said that I would accept the plea.

THE COURT: Do you have any questions, Mr. Sachs?

MR. SACHS: You didn’t—did you indicate to Mr. Rabner prior to the day when you got your new court date that
you were taking this? Whenever you came in to sign the subpoena that required you to be here today, is that when you
told Mr. Rabner you would take it, or some other time you told him?

THE DEFENDANT: No. It was right around that same time he communicated—we were waiting for the decision; come
back for the date.

THE COURT: Anything else?

MR. SACHS: I don’t have any other questions of the defendant.

(GPT 11-13).

The Commonwealth had an opportunity at that time to clarify on the record, if it was inclined to do so, the terms of the agree-
ment. The prosecutor chose to end his questioning. Following an additional colloquy of Appellee regarding the specifics of the offer
and the time of the acceptance, the Trial Court made the following finding:

THE COURT: On March 16th of 2010, Mr. Mebane signed the subpoena for toady’s date. And, of
course, the suppression hearing was held on February 1, 2010. I issued Findings of Fact and Conclusions of Law on
February 5, 2010, so that would complete the record in that regard.

The Court will undertake the plea process at this juncture making Findings of Facts for today’s hearing that an
offer was extended by Mr. Sachs consistent with the representation of eleven-and-a-half to twenty-three, modified to
some extent, and subsequent conversations at that period of time with work release. Mr. Mebane accepted that offer,
communicated that to Mr. Rabner. Same was communicated to Mr. Sachs. Mr. Sachs subsequently has attempted to
modify his position.

The Court finds under all the circumstances that the plea agreement as originally negotiated and accepted will be
taken at this juncture.

MR. SACHS: Take exception to the Court’s findings that the acceptance was communicated to me and it was
communicated before, at least, the Commonwealth was aware of the ruling.

(GPT15-16).

The prosecutor did not object to the specific details of the plea agreement while he had an opportunity to do so. Instead he chose
to contest the finding that his offer was accepted before he learned of the Trial Court’s ruling.

Since the full details of the plea agreement were discussed in open court a remand for a hearing on that matter is not neces-
sary. Appellant’s argument is without merit. 

CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: February 27, 2012

1 35 Pa.C.S.§780-113(a)(30).
2 35 Pa.C.S.§780-113(a)(16).
3 35 Pa.C.S.§780-113(a)(32).
4 75 Pa.C.S.§1543 (a).
5 75 Pa.C.S.§4303(b).
6 The Commonwealth’s offer of the negotiated plea and its unwillingness to honor the agreement gives rise to the first issue
presented for appeal.
7 The letters “GPT” followed by numerals refer to the Guilty Plea Transcript dated July 8, 2010.
8 On March 16, 2010 Appellant signed a subpoena to appear on July 8, 2010. See Reproduced Record, Subpoena, March 16, 2010.
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GENCO Distribution System, Inc. and GENCO I, Inc. v.
The Bazaar, Inc.

Contract

No. GD 10-17538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—February 10, 2012.

OPINION
Plaintiffs (“GENCO”) have appealed from our Order dated November 30, 2011 by which we denied their Motion for Post-Trial

Relief. They have filed a timely Concise Statement of Matters Complained of on Appeal, in which they list 12 instances of error.
The asserted errors seem to fall into five categories which we re-state below:

1. That we incorrectly applied the law related to GENCO’s conversion claim, in particular with regard to the element
“without lawful justification.” (Items 1, 2, 3, 4, 5 and 6)

2. That our finding of the existence of an implied contract (which was Defendant’s theory of the case) was unsupported
by the evidence. (Item 7)

3. That our award under the implied contract was erroneous and inadequate because we refused to award GENCO the
“actual market value,” which GENCO insisted was the full retail price at which the items at issue were originally offered
to consumers. (Items 8, 9, 10 and 11)

4. That the amount we chose as the value of the goods was erroneously determined and was based on hearsay that was
improperly allowed over Plaintiffs’ objection. (Items 8, 9, 10 and 11)

5. That our refusal to award prejudgment interest to GENCO on the award based on implied contract was erroneous.
(Item 12)

The issues on appeal are similar to the three legal issues we addressed in our Decision rendered under Pa. R.C.P. 1038:
1.  Whether Plaintiff has made out the tort of conversion.
2.  Whether under the UCC there was a contract implied in fact.
3.  The correct measure of damages.

Much of this Opinion will repeat what was set forth in the Decision.

FACTUAL BACKGROUND
GENCO sued The Bazaar, Inc. (“Bazaar”) for allegedly converting goods (entrusted to GENCO by a third party for delivery

elsewhere) to Bazaar’s own use and benefit. As a result, GENCO had to pay the third party for the goods and now seeks to recov-
er the value of the goods from Bazaar. The facts were unusual but were virtually undisputed. It was the applicable law that was
greatly disputed. The parties are both large companies that deal in certain aspects of the consumer product distribution and
return business.

According to the credible evidence presented at trial, GENCO receives, stores, and ships to other entities, including Bazaar,
various products that are returned to retailers by consumers or returned by retailers to manufacturers. Bazaar purchases such
returned products from various sources, including GENCO, at a huge discount, normally 10% of the retail price, and re-sells them
to different discount stores such as Dollar. Bazaar also operates a few of its own discount stores, but its primary business is
re-selling the products to other discount sellers at a slight markup, roughly 15% of retail. The product is then sold to consumers,
by others, at roughly 25% of the original retail price.

In this case, GENCO made a clerical error in November 2009 that it did not discover for three to four months. According to
GENCO’s evidence, the error was on a computerized address list and resulted in a “cascade” of incorrect shipments to various
recipients. That error resulted in as many as three shipments of the consumer product at issue, known as Magic Sliders, being sent
to Bazaar instead of to the intended recipient, the Magic Sliders Company. GENCO’s claim rests largely on its contention that
Bazaar should have noticed GENCO’s error when the shipments first arrived at its warehouse. However, GENCO’s documents
incorrectly gave the “ship to” name and address as Bazaar, albeit including as well a reference to the Magic Sliders Company on
a separate line on the bills of lading or manifests for the shipments. (Pl. Ex. 6, 12 & 15.) The reference in no way suggested that
the Magic Sliders Company was an intended recipient. Although Bazaar admitted receiving two shipments, GENCO insisted (and
the Court agreed) that three shipments were made.1

The credible and virtually undisputed evidence indicated that Bazaar receives many shipments daily of various products from
numerous sources, and further indicates that there was nothing obviously out of the ordinary about the shipments at issue when
they arrived at Bazaar’s warehouse. It was likewise undisputed at trial that GENCO, albeit only on behalf of specific customers,
regularly delivered to Bazaar for immediate liquidation various consumer products, which GENCO called “soft” consumer prod-
ucts. GENCO argued that “Magic Sliders” were not “soft.” We felt the more important factor was that all products GENCO shipped
to Bazaar were consumer products. The credible evidence also shows that GENCO was aware of Bazaar’s business and the usage
of that trade. Despite the overwhelming credible evidence to the contrary, GENCO continues on appeal to assert that, because
Bazaar had in the past received only “soft” consumer products that had been shipped by GENCO, it should have immediately
noticed GENCO’s error and brought it to GENCO’s attention.

Most of the Magic Sliders mistakenly shipped to Bazaar by GENCO in early November 2009 were re-sold before GENCO itself
first realized that the “cascading” error had occurred. By late February or early March, GENCO had learned from Sears,2 the
retailer that had sent the items to GENCO, that something had happened to three of the Magic Sliders shipments that Sears had
expected GENCO to return to the Magic Sliders Company. This call was what led GENCO to investigate its own records, leading
to the realization that many shipments in early November had gone to incorrect addresses. Apparently, GENCO’s systems did not
react when any of those other shipments were perceived by the recipients as clearly erroneous and were returned. Such misship-
ments apparently were not uncommon and so raised no red flags in GENCO’s employees.

At trial, Bazaar’s uncontested evidence showed that numerous companies regularly shipped various products in bulk to Bazaar
for immediate liquidation. Mr. Nardick, Bazaar’s President, credibly testified that some shipments arrive unexpectedly while others
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are scheduled in advance. All shipments were then processed expeditiously and prepared for immediate liquidation without there
first being a bill from the shipper and without prior payment by Bazaar to the shipper. In the ordinary course, Bazaar would even-
tually get a bill from whoever shipped product to it. The bill would be for approximately 10% of the retail price, consistent with
the liquidation industry practice.

Bazaar therefore handled the Magic Sliders shipments as it does all its other incoming shipments, whether from GENCO or
other sources: the warehouse staff checked the bill of lading, confirmed the count, sorted the Magic Sliders by package size, then
sent a sample of each size to the office staff for pricing; the office staff then placed a description on the Bazaar website indicat-
ing the quantity of each size that was available and the price at which Bazaar would re-sell the product to the discount stores that
were interested. Robert Nardick, the President of Bazaar, testified credibly that the return/re-sell/liquidation business is operat-
ed largely on trust between Bazaar and the shippers of returned product. In the ordinary course, Bazaar would eventually get a
bill from whoever shipped product to it. In the ordinary course Bazaar expected that it would be billed an amount close enough
to 10% of retail for the Magic Sliders to warrant the re-sale price it placed on the website. If the bill for any one product later
turned out to be somewhat greater than 10%, that would not be a problem for Bazaar, since the 10% amount generally used was
within the norms of the returns industry. The question of who sent the product to Bazaar’s warehouse did not seem to be a factor
at this early “in-take” phase.

GENCO argued that because it had always acted only as a bailee for various retailers who contracted directly with Bazaar to
liquidate their products and never acted as a seller in its own right, Bazaar should have discovered GENCO’s error in sending the
Magic Sliders.

However, the credible evidence does not show that Bazaar was aware of the nature or details of GENCO’s relationships with
third parties nor does it show that Bazaar should have realized that the shipments were out of the ordinary and not, despite appear-
ances, an offer from GENCO to sell the Magic Sliders to Bazaar. Moreover, given the credible evidence, we concluded that it does
not follow that one in Bazaar’s shoes should have known that on the three occasions at issue GENCO had made a mistake and did
not intend to send the Magic Sliders to Bazaar. The only information Bazaar had as the shipments came in was that the shipping
label indicated that GENCO had directed each shipment to Bazaar at Bazaar’s processing center. The credible evidence, looked at
objectively, suggested a series of events largely in line with both the prior course of dealings between the parties3 and the “usages”
of the return and liquidation business in which both parties participate.

According to the credible evidence, the earliest anyone from GENCO called Bazaar to inquire about the whereabouts of the
product was March 8, 2010.4 The Magic Sliders Company eventually charged Sears $90,885.10 for the missing items. There is no
evidence to show how the amount of the charge was determined nor what kind of value it represented (such as retail, fair market,
manufacturing cost).5 Sears demanded that GENCO reimburse it for Sears’ costs of reimbursing the Magic Sliders Company.
GENCO did so and then sought to recover damages from Bazaar under the theory of conversion. The amount GENCO sought here
was based not on the amount it paid Sears. Rather, it sought damages based on the total original retail price of the Magic Sliders,
said to be $173,170.00. GENCO argued that was the fair market value that would apply in cases of conversion for the 17,317
individual packages it mistakenly shipped to Bazaar.

As indicated earlier, we disagreed with GENCO’s position and ruled, for the most part, in favor of Bazaar, concluding that the
tort of conversion had not been made out. Although we might have been able to leave it at that, we also concluded that GENCO was
entitled to recover at least what Bazaar had expected to pay. The conclusion as to damages was reached on two alternative bases,
(1) the UCC, which says these facts indicate a contract implied in fact, or (2) our equitable powers. We further concluded that
damages under either basis would be the same: as between merchants, the reasonable value of the returned Magic Sliders at the
time that GENCO shipped them and Bazaar disposed of them was the liquidation value, 10% of the retail price.

1.  Plaintiff made out only two of the three elements of conversion.
We relied on the Pennsylvania Supreme Court for the definition of conversion: “the deprivation of another’s right of property

in, or use or possession of, a chattel, or other interference therewith, without the owner’s consent and without lawful justification.”
Stevenson v. Economy Bank of Ambridge, 413 Pa. 442, 451, 197 A.2d 721, 726 (1964) (citation omitted). Here, GENCO had to estab-
lish (1) that GENCO had a right to possession of the Magic Sliders, (2) that Bazaar exercised dominion over the Magic Sliders
inconsistent with GENCO’s interest, and (3) that this was done without either GENCO’s consent or without lawful justification.
Given the credible evidence, we concluded that GENCO had made out only the first two of those three elements. The third element,
“without lawful justification,” was not made out. In fact, GENCO did not even include this third element in its discussions of the
applicable law.

In Pennsylvania, it is well-settled that “a person seeking to recover on a theory of conversion need not be the owner of the
property claimed to be converted, provided that the plaintiff is in possession or entitled to be in possession at the time of the con-
version.” Eisenhauer v. Clock Towers Associates, 399 Pa. Super. 238, 244, 582 A.2d 33, 36 (1990) (citing Gunzburger v. Rosenthal,
226 Pa. 300, 75 A. 418 (1910); Bank of Landisburg v. Burruss, 362 Pa.Super. 317, 321, 524 A.2d 896, 898 (1987); 18 Am. Jur. 2d §57,
75, 76; Prosser & Keeton, Torts, § 15 (5th ed. 1984); and Restatement (Second) Torts, §§224A, 225.) Hence, “a bailee in posses-
sion … is entitled, as against a third party, to recover the full value of the bailed property in case of its … conversion by the third
party….” Burgis v. Philadelphia County, 169 Pa. Super. 23, 25, 82 A.2d 561, 563 (1951) (citing Smyth v. Fidelity & Deposit Co. of
Maryland, 125 Pa.Super. 597, 190 A. 398, 402 (1937), affirmed 326 Pa. 391, 192 A. 640; McCrossan v. Reilly, 33 Pa.Super. 628
(1907)). Here, the contract between GENCO and Sears, whereby GENCO took possession of various items including the Magic
Sliders and agreed to deliver them back to the manufacturer on behalf of Sears, indicates that GENCO was a bailee of the Magic
Sliders and, therefore, may maintain an action for conversion. We therefore concluded that the first element of the tort of
conversion had been made out.

It has also long been the rule in Pennsylvania that “[a] conversion may be committed by disposing of a chattel by a sale …
intending to transfer a proprietary interest in it.” Coles v. Sutphen, 167 Pa. Super. 457, 460, 75 A.2d 623, 624 (1950) (citing
Restatement of Torts, sec. 223(e)); Croft v. Jennings, 173 Pa. 216, 33 A. 1026 (1896); Bernstein v. Hineman, 86 Pa.Super. 198
(1925); Beadling v. Moore, 93 Pa.Super. 544 (1928). “Although the exercise of control over the chattel must be intentional, the tort
of conversion does not rest on proof of specific intent to commit a wrong.” L.B. Foster Co. v. Charles Caracciolo Steel & Metal
Yard, Inc., 777 A.2d 1090, 1095 (Pa. Super. 2001) (Citation omitted.) Thus, Bazaar’s sale of the Magic Sliders is inconsistent with
GENCO’s interest. We concluded that the second element of the tort of conversion was out.

However, as to the third element of the tort conversion, we concluded that GENCO had not met its burden of showing, by a
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preponderance of the credible evidence, that Bazaar acted without lawful justification. At best, GENCO had shown that it did not
intend to consent to Bazaar’s disposing of the Magic Sliders, although its conduct (sending them to a liquidator of consumer prod-
ucts) certainly implied consent. Whether “a defendant acted without lawful justification is an element of a prima facie case of
conversion, on which a plaintiff bears the burden of proof; it is not an affirmative defense.” Schulze v. Legg Mason Wood Walker,
Inc., 865 F.Supp. 277, 284 (W.D. Pa. 1994); 2 Summ. Pa. Jr. 2d Torts §14:4.

The credible evidence pertinent to the issue of lawful justification showed

1) that the return/liquidation industry involves high volumes of shipments and deliveries among the various participants,
with accurate counts and rapidity of re-sale being high among the priorities;

2) that Bazaar regularly received returned consumer products from GENCO, which had been sent for Bazaar to re-sell;

3) that Bazaar received the three shipments of Magic Sliders in the same manner as it received virtually all other ship-
ments of returned consumer products, whether from GENCO or others;

4) that GENCO expressly directed the shipments to Bazaar at Bazaar’s correct address;

5) that there was nothing out of the ordinary that would cause any of Bazaar ‘s personnel to realize that GENCO must
have made a mistake and must not have meant to send the Magic Sliders to Bazaar.

Bazaar, therefore, in good faith and without any actual or implied awareness of GENCO’s error, did what it normally did,
what shippers such as GENCO should have expected it to do, and what GENCO itself would have expected it to do with the
other shipments that it delivered intentionally to Bazaar. In the circumstances, created by GENCO, Bazaar’s conduct was
indeed “lawful.”

2.  GENCO’s conduct, viewed objectively, as required, rather than subjectively, manifested an offer to Bazaar to sell it the three
shipments at liquidation prices. Bazaar accepted that offer and a contract implied in fact was created under the UCC.

We also concluded that the facts that demonstrated Bazaar’s “lawful justification” also made out a contract implied in fact under
the UCC. That contract’s implicit existence also negates the third element of the tort of conversion.

An implied contract is legally enforceable agreement that is inferred from the conduct of the parties and the surrounding facts
of the parties’ dealing, but that has not been verbally expressed. Highland Sewer & Water Auth. v. Forest Hills Mun. Auth., 797 A.2d
385, 390 (Pa. Commw. Ct. 2002). There is no need in certain circumstances that there be a “true and actual meeting of the minds.”
GENCO’s assertion on appeal that no express written contract existed between the parties is irrelevant to the issue of whether a
contract is implied in fact, i.e. by the circumstances.

In ascertaining the intent of the parties to a contract, it is their outward and objective manifestations of assent, as
opposed to their undisclosed and subjective intentions, that matter. General Warehousemen and Employees Union
Local No. 636 v. J.C. Penney Company, 484 F.Supp. 130, 135 (W.D. Pa. 1980). In the instant case, it matters not whether
[the subcontractor] truly believed a contract did not exist if his manifested intent reasonably suggested the contrary
to [the general contractor]. Furthermore, a contract could be formed even if [the subcontractor] did not contemplate
that legal consequences would attach to the transaction.

. . .

A contract implied in fact can be found by looking to the surrounding facts of the parties’ dealings. Offer and accept-
ance need not be identifiable and the moment of formation need not be pinpointed. Restatement (Second) of Contracts
§22(2) (1981). “Implied contracts … arise under circumstances which, according to the ordinary course of dealing and
the common understanding of men, show a mutual intention to contract.” Pollock Industries, Inc. v. General Steel
Castings Corp., 203 Pa.Super. 453, 201 A.2d 606, 610 (1964). (Citation omitted.)

Ingrassia Const. Co., Inc. v. Walsh, 337 Pa. Super. 58, 66-67, 486 A.2d 478, 482-83 (1984).
The Uniform Commercial Code, as enacted in Pennsylvania in 13 Pa. C.S.A. §§ 1101 et seq., governs the creation of contracts

for the sale of goods, such as those at issue, the Magic Sliders. Specifically, the UCC defines “Agreements” as “the bargain of the
parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of deal-
ing or usage of trade as provided in section 1303 (relating to course of performance, course of dealing and usage of trade).” 13 Pa.
C.S.A. §1201 (emphasis added). Section 1303 provides definitions:

(a) Course of performance.—A “course of performance” is a sequence of conduct between the parties to a particular
transaction that exists if:

(1) the agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and

(2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the
performance or acquiesces in it without objection.

(b) Course of dealing.—A “course of dealing” is a sequence of conduct concerning previous transactions between the
parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for inter-
preting their expressions and other conduct.

(c) Usage of trade.—A “usage of trade” is any practice or method of dealing having such regularity of observance in a
place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.
The existence and scope of such a usage must be proved as fact. If it is established that such a usage is embodied in a
trade code or similar record, the interpretation of the record is a question of law.

13 Pa. C.S.A. §1303.

Furthermore, the UCC favors the formation of a contract in the instant circumstances. See § 2204 which reads:

(a) General rule.—A contract for sale of goods may be made in any manner sufficient to show agreement, including
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conduct by both parties which recognizes the existence of such a contract.

(b) Effect of undetermined time of making agreement.—An agreement sufficient to constitute a contract for sale may be
found even though the moment of its making is undetermined.

(c) Effect of open terms.—Even though one or more terms are left open a contract for sale does not fail for indefiniteness
if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

13 Pa. C.S.A. §2204. Hence, a contract based on the conduct of both parties may be found, even where some or many terms are
missing, so long as “there is a reasonably certain basis for giving an appropriate remedy.”

We agreed with Bazaar’s contention that the delivery of Magic Sliders, albeit erroneous given GENCO’s subjective intent to send
the product elsewhere, was an outward objective manifestation of GENCO’s offer to enter into a contract with Bazaar for the
liquidation of the Magic Sliders given the prior course of dealings between the parties in returned consumer goods and given the
usage of trade in the return/liquidation industry in which both GENCO and Bazaar operated. There is no basis to disregard these
principles simply because GENCO had previously sent Bazaar only “soft” consumer goods such as lotions and the Magic Sliders
are a different type of consumer goods. Therefore, we properly concluded that a contract implied in fact existed between the
parties. Although GENCO proceeded solely on a theory of tort and was ultimately unable to prove that tort, equity required that
Bazaar, given its defense based on the UCC, should pay GENCO under the UCC.

3.  We properly calculated damages based on Section 2305 of the UCC.
In pleading a contract implied in fact for the sale of goods and by admitting that no payment had been made to GENCO, Bazaar

in essence admitted liability to GENCO to pay it something. The UCC provides appropriate guidance and we were not in error when
we based our damage award on it.

It is well-settled in Pennsylvania that when the complete agreement is not reduced to a writing or is, as here, a contract implied
in fact, “courts must always examine the surrounding circumstances to determine the parties’ intent.” Greene v. Oliver Realty, Inc.,
363 Pa. Super. 534, 539, 526 A.2d 1192, 1194 (1987) (citing Westinghouse Electric Co. v. Murphy, Inc., 425 Pa. 166, 171-72, 228 A.2d
656, 659 (1967)); see also 13 Pa. C.S.A. §1303(d) (“course of dealing … or usage of trade … may supplement … terms of the agree-
ment.”). GENCO clearly never intended Bazaar to receive a windfall and Bazaar never expected to pay nothing for the Magic
Sliders. Therefore, we can infer that a price of some sort was due.

Where a contract implied in fact is found, it is normal, to say the least, that the terms of the contract have not been discussed
at length and that some or several terms would remain open. Indeed, the UCC, in Chapter 23, provides a number of “gap filling”
terms for the not uncommon eventuality that parties to a contract may have not agreed upon all of the terms. Specifically, §2305,
titled “Open Price Term,” addresses a contract for the sale of goods where the price has not been fixed by the parties. Subsection
(a) provides:

(a) General rule.—The parties if they so intend can conclude a contract for sale even though the price is not settled. In
such a case the price is a reasonable price at the time for delivery if:

(1) nothing is said as to price;

(2) the price is left to be agreed by the parties and they fail to agree; or

(3) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or
agency and it is not so set or recorded.

13 Pa. C.S.A. §2305. The intention of the instant parties, as measured solely by their outward manifestations, makes no explicit
mention of price. Therefore, the UCC calls for a “reasonable price at the time of delivery.” 

Under ordinary circumstances, the reasonable price of an item of merchandise is the market price. Kuss Machine Tool & Die
Co. v. El-Tronics, Inc., 393 Pa. 353, 143 A.2d 38, 40 (1958). The price tag on the item in the retail store can be regarded as the price
the retailer is willing to accept from the consumer. Here, where the Magic Sliders were not purchased by consumers, we cannot
use the price tag as the sole determinant of market value.

The factfinder is “not bound to derive the reasonable price only from the fair market value of the goods; [the factfinder can]use
any formula or methodology to arrive at a price, so long as the formula and result are reasonable…. Pennsylvania law … permit[s
the factfinder] to consider various factors and use a different formula for finding an agreement as to price.” Coltec Industries, Inc.
v. Elliott Turbocharger Group, Inc., 1999 WL 695870 (E.D. Pa. Sept. 9, 1999).

In this regard, §2305(b) of the UCC provides: “A price to be fixed by the seller or by the buyer means a price for him to fix in
good faith.” Comment 3 to §2305 instructs:

Subsection (2), dealing with the situation where the price is to be fixed by one party[,] rejects the uncommercial idea
that an agreement that the seller may fix the price means that he may fix any price he may wish[,] by the express
qualification that the price so fixed must be fixed in good faith. Good faith includes observance of reasonable com-
mercial standards of fair dealing in the trade if the party is a merchant. (Section 2-103). But in the normal case a “post-
ed price” or a future seller’s or buyer’s “given price,” “price in effect,” “market price,” or the like satisfies the good
faith requirement.

Market value or “reasonable” value between merchants can hardly be the retail price to consumers. Yet GENCO strenuously
argues that the value of the Magic Sliders is “approximately $10 per package,” based on the lowest of the three different retail
prices it says were originally set for the different sizes, as shown by the retail price tags on the Magic Sliders that the retailer
(Sears) had bailed to GENCO for return to the Magic Sliders Company. GENCO’s valuation of Magic Sliders fails to account for the
fact that the Magic Sliders at issue did not sell at all at the set retail price, indicating that even the retail market value is likely less
than the $10 price tag, which is consistent with Mr. Nardick’s internet research at the time, discussed below. Lastly, GENCO’s
valuation of the Magic Sliders, being based on the law of conversion, which we have already concluded does not apply, ignores the
context of the contract implied in fact which was a sale for liquidation, not for consumer retail.

As we said earlier, Mr. Nardick credibly testified that in the ordinary course of its liquidation business, Bazaar would eventu-
ally receive a bill from the shipper which typically was for approximately 10% of the retail price. Mr. Nardick acknowledged that
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some variation in prices set by the seller does occur, but the price is always fairly close to 10% of the retail price and using that
rule of thumb works well for Bazaar, overall. He also based his markup most often using that 10% of retail value as his “cost.” In
other words, normally the seller, not Bazaar, would set the price in a typical transaction with Bazaar, and normally that price would
be billed after Bazaar had begun re-selling the product and the billed price would be close to 10% of retail. The credible evidence
shows that here, under the UCC, a price fixed by GENCO, the seller, which must be reasonable and set in good faith as required
by § 2305(b), would conform to the prevailing liquidation market prices, i.e. roughly 10 percent of retail. We concluded that the
reasonable price which Bazaar owes GENCO under the UCC was 10% of the retail price of the Magic Sliders at the time of deliv-
ery to Bazaar, as shown by Mr. Nardick’s internet research, $5.00 for an 8-pack and $8.99 for a 16-pack.

4.  Any use of hearsay evidence was harmless.
We concede that at trial we allowed the testimony by Mr. Nardick (regarding what he found on the internet) over Plaintiff ’s

hearsay objection, with the limitation that “what the internet said” would be used only to show Mr. Nardick’s state of mind and not
for the truth of what the retail price at the time was. If our later use of what he said he found on the internet was erroneous, we
submit it was harmless. We could have and would have reached the same conclusion without that evidence since there was other
evidence that would lead to the same result. Mr. Nardick testified, credibly, that he used the standard in the liquidation industry,
10% of current retail. He then added another 5% for his own profit. We could have worked back from what Bazaar sold the Magic
Sliders for. In addition, if Mr. Nardick had not volunteered his source for the current retail price, Plaintiffs would doubtless have
cross-examined him and elicited the same response. Again, any error regarding the use of hearsay was harmless. Furthermore,
the Magic Sliders at issue were not purchased by consumers at the original retail price put forth by Plaintiffs; that was why they
were available to be returned by Sears, resulting in the misshipment by GENCO. GENCO offered no evidence of the current retail
prices as of the date Mr. Nardick calculated his estimate of what the shipper would eventually bill Bazaar to show what GENCO’s
version of a 15% amount would have been.

5.  Prejudgment interest was barely raised before us, but our conclusion that it should not be awarded was within our discretion.
While this issue was listed in Plaintiffs’ Motion for Post-Trial Relief, we do not recall there being oral argument about it and we

did not think to ask. It was our recollection at the time we were working on our Decision that we had been informed of such an
offer, probably during a pre-trial conference. If such an offer was not made, then Plaintiffs might be entitled to interest from a
reasonable period after March 9, 2010, the date Bazaar learned of GENCO’s mistake. The existence of the offer would no have had
any evidentiary value at the trial, but it would be highly relevant to an award of prejudgment interest.

CONCLUSION
We properly concluded that Bazaar acted with lawful justification so GENCO’s claim for conversion failed. We also concluded

that, under either principles of equity or under the UCC, Bazaar should pay GENCO what it had always expected to pay. 
Equitable principles need no further discussion in the circumstances here. Under the UCC, a contract implied in fact existed

between Bazaar and GENCO based on GENCO’s outward objective manifestations to Bazaar, and on the usage of the consumer
product return and liquidation industry. GENCO’s subjective intent not to sell to anyone, including Bazaar, was not relayed outside
of GENCO. Since the contract implied in fact also negated the element of lack of lawful justification, it presented another reason
why there has been no conversion. Given the implied contract, the UCC required us to set a reasonable price for Bazaar to pay
GENCO. We did that based on the credible evidence.

BY THE COURT:
/s/Friedman, J.

Dated: February 10, 2012

1 The shipment Bazaar denied receiving was described as containing “machines, data processing equipment.” The Court did not
consider Bazaar to be deliberately untruthful, especially since it took us a good deal of scrutiny and comparison to other evidence
presented at trial to reach the finding that it was more probable than not that there were three shipments.
2 “Sears” and “Sears/KMart” were used interchangeably during the trial. We will use “Sears.”
3 GENCO would deliver consumer goods to Bazaar and Bazaar would liquidate those goods. Whether GENCO ordinarily shipped
them or Bazaar picked them up seems to be an important distinction to GENCO, but the credible evidence showed the important
events occurred once the goods hit the warehouse, regardless of how they got there.
4 The earliest e-mail from GENCO to Bazaar is dated March 9, 2010 and refers to a telephone call to Bazaar the day before.
Plaintiffs’ Exhibit 32. In paragraph 39 of its Statement of Matters, GENCO cites its own testimony that it put Bazaar on notice of
the mistake in late February 2010. Questions of credibility are for the factfinder and this testimony was obviously not believed.
5 In paragraph 5 of its Statement of Matters, GENCO says the $90,885.60 was “the cost of the Magic Sliders.” This is not consistent
with the evidence, which suggests it was the cost to GENCO of keeping Sears as a customer.

Andrew Kortyna and Melissa G. Kortyna v.
Trumbull Corporation and City of Pittsburgh v.

Port Authority of Allegheny County and Pittsburgh Sports & Exhibition Authority
Miscellaneous—Identity of Parties

No. GD 09-13813. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 14, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Shortly before the trial in the captioned matter was to begin, Plaintiffs filed a Motion to Amend Caption, which Defendant
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Trumbull Corporation (“Trumbull”) opposed. The trial was postponed and the Motion to Amend was argued on November 30, 2011.
At that time, it was felt that the ruling on amendment would control the outcome of Defendants’ Motion for Summary Judgment.
We no longer hold that view.

The issue is whether the proposed amendment would merely correct the designation of Trumbull to reflect that it is part of a
joint venture, or whether the amendment is in reality an attempt to add a party after the statute of limitation has run. For the rea-
sons stated below, we conclude that the proposed amendment would not necessarily add another party after the limitation period
has expired and that the Motion must be granted.

The Pennsylvania Supreme Court discussed this kind of issue in Tork-Hiis v. Commonwealth, 558 Pa. 170, 735 A.2d 1256 (1999).1

The Supreme Court referred to an earlier case, Jacob’s Air Conditioning and Heating v. Associated Heating and Air Conditioning,
366 Pa.Super. 430, 531 A.2d 494 (1987), which held that permitting the substitution of an individual for the business originally
named was not the addition of a new party where there was no change of assets subject to liability. The Supreme Court also
discussed Powell v. Sutliff, 410 Pa. 436, 189 A.2d 864 (1963) and its dictum alluding to that same principle, with the caveat that
“whether the asset pool is enlarged or diminished is not the controlling factor.” Tork-Hiis, 735 A.2d at 1258. The Supreme Court
then went on to re-affirm its holding in Powell that “the test is ‘whether the right party was sued but under a wrong designation -
in which event the amendment was permissible - or whether a wrong party was sued and the amendment was designed to substi-
tute another and distinct party.’” Ibid. Emphasis added.

Here, Defendant is not exactly the “wrong” party, but neither is it a correct party wrongly designated. Defendant has been sued
in its individual corporate capacity, despite there having been a clear statement in Trumbull’s Answer, that the proper party was
a joint venture known as North Shore Constructors Joint Venture. Plaintiffs took no action to add the joint venture as a party until
the filing of their instant Motion to Amend Caption.2

Even though a joint venture is treated similarly to a partnership for many purposes, it is not, in fact, a partnership. Here,
Trumbull may have assumed certain duties of the joint venture and the other joint venturer, Obayishi Corporation, may have
assumed different duties. For example, an area of inquiry might involve who had the duty to supervise Trumbull’s workers under
the joint venture agreement.

It remains possible that Trumbull would be liable to Plaintiffs for its own negligence in carrying out the duties it had under the
joint venture agreement.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

Dated: March 14, 2012

1 Later cases from the Supreme Court are Piehl v. City of Philadelphia, 604 Pa. 658, 987 A.2d 146 (2009), Kincy v. Petro, 606 Pa.
524, 2 A.3d 490 (2010), and Commonwealth v. Laventure, 586 Pa. 348, 894 A.2d 109 (2006).
2 The accident at issue occurred on August 11, 2007; the instant action was filed on August 5, 2009.

ORDER OF COURT
On this 14th day of March, 2012, upon consideration of plaintiffs’ motion, it is ordered that plaintiffs’ motion for leave of court

to amend their complaint is GRANTED and that all references to Trumbull Corporation in plaintiffs’ complaint, including its caption,
and in other matters of record in this action are hereby amended to read “Trumbull Corporation trading as North Shore
Constructors, a joint venture.”

Further, defendant Trumbull Corporation’s Motion for Judgment In Favor of Defendants and Against Plaintiffs is DENIED.

BY THE COURT:
/s/Friedman, J.

DenKat, Inc., trading as FramKat, L.P. v.
Salon Ware, Inc.

Contract—Personal Jurisdiction

No. GD 11-4737. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 16, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Defendant has filed Preliminary Objections to Plaintiff ’s Complaint raising a question of jurisdiction. Defendant contends that

it has no contacts with Pennsylvania sufficient to warrant our exercising personal jurisdiction over it.
The case law regarding the exercise by one state of jurisdiction over the citizens of another state is fairly well-settled. The debates

arise over factual subtleties. None of the cases suggest that the facts of this case warrant our exercising jurisdiction over this Defendant.
A very clear summary of the applicable law was set forth in Grimes v. Wetzler, 749 A.2d 535 (Pa. Super. 2000), although the facts of

Grimes are inapposite, involving a governmental unit of another state. That summary is fully quoted below, with most citations omitted:

First, we note that:

“[W]hen preliminary objections, if sustained, would result in the dismissal of an action, such objections should be
sustained only in the clearest of cases.” . . . Moreover, because the burden rests upon the party challenging the court’s
exercise of jurisdiction, the court must consider the evidence in the light most favorable to the non-moving party. . . .
Once movant has supported its jurisdictional objection, however, the burden shifts to the party asserting jurisdiction
to prove that there is statutory and constitutional support for the court’s exercise of in personam jurisdiction.
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The seminal United States Supreme Court case regarding personal jurisdiction of non-resident defendants is
International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945). In that case the Supreme Court stated that
a state court may only exercise jurisdiction over a non-resident defendant so long as there exists “minimum contacts” between
the defendant and the forum state. In World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 100 S.Ct. 599, 62 L.Ed.2d 490
(1980), the Court redefined this principle, concluding that the minimum contacts requirement performs two distinct func-
tions: (1) protecting the defendants against the burdens of litigating in a distant or inconvenient form; and (2) ensuring that
states do not overreach beyond the limitations imposed on them by their status as “coequal sovereigns in a federal system.”

A defendant’s contact with the forum state (in this case, Pennsylvania) must be such that maintenance of the suit
“does not offend ‘traditional notions of fair play and substantial justice.’ “Reasonableness, in turn, requires a considera-
tion and balancing of the interests of the plaintiff, the defendant, and the forum state, and the interstate judicial system.
The second purpose is served by a clear recognition of the nature of the federal system of government and the limits that
system places on the power of the individual states.” . . ..

In order to subject a defendant to in personam jurisdiction, there must be some act by which the defendant purposely
avails itself of the privilege of conducting activities within the forum state, thus invoking its benefits and protections of its
laws. . . . Moreover, the “substantial connection” . . . between the defendant and the forum state necessary for a finding
of minimum contacts must come about by an action of the defendant purposely directed toward the forum state. . . ..

. . . In order for a Pennsylvania court to assert specific jurisdiction, the plaintiff ’s cause of action must arise out of
the defendants’ activities in the Commonwealth. . . . The statutory bases of jurisdiction over non-residents of Pennsylvania
is contained within 42 Pa.C.S. §5322. The general rule, in part, provides that “the jurisdiction of the tribunals of this
Commonwealth shall extend to all persons who are not within the scope of section 5301 (relating to persons) to the fullest
extent allowed under the Constitution of the United States and may be based on the most minimum contact with this
Commonwealth allowed under the Constitution of the United States.” . . . The question as to whether a non-resident defen-
dant has purposely directed his activities at residents of the forum is not whether it was foreseeable that the defendant’s
activities would be injurious in the forum, but whether the defendant’s contacts with the forum state were such that he
could reasonably anticipate being “haled” into court there.

(Grimes at 538-41. Emphasis added.) The above principles are enunciated in every case cited by the parties. The Court’s discre-
tion in each case is determined by the facts of each.

The uncontroverted facts related to the sufficiency of the contacts of Defendant with the Commonwealth of Pennsylvania are
as follows:

• DenKat, Inc. (“DenKat”) is a general partner of FramKat, L.P. (“FramKat”), which is the North American distributor
of the Framesi brand of hair care products.

• FramKat is a Pennsylvania limited partnership.

• Defendant is an Ohio corporation.

• Defendant was a regional distributor of the Framesi hair care products and had a number of purchase contracts with
Plaintiff, pursuant to a 2009 Distributor Agreement with FramKat’s predecessor.

• Defendant, as a regional distributor, dealt with buyers of the hair care products who were located in Ohio and Michigan.

• Defendant’s activities in Pennsylvania were centered on its contractual relationships with Plaintiff (or Plaintiff ’s pred-
ecessor) and consisted of phone calls and occasional visits to Plaintiff.

• Defendant did not conduct any of its business as a regional distributor in Pennsylvania.

• In October 2009, after FramKat acquired Framesi USA, Plaintiff told Defendant it would not renew the long-standing
contractual relationship between them.

• The contract itself provides that Florida is the state with jurisdiction over the parties’ contract disputes, but this seems
to be an artifact left over from a predecessor of Plaintiff. Neither party wishes to submit the dispute to a Florida court.

• Plaintiff continued to supply product to Defendant for the remainder of the existing contract.

• In the instant action, Plaintiff contends that Defendant breached the contract by not paying for the goods shipped.

• Defendant had previously sued Plaintiff in Ohio for breaches of contract, at first using an incorrect version of Plaintiff ’s
name but later correcting it.

We conclude that Defendant, an Ohio resident, did not do anything which would lead it to be subject to our jurisdiction beyond
continuing to deal with an entity that ended up in Pennsylvania.

Furthermore, there is no injustice in requiring Plaintiff to pursue its claim in the Ohio court that already has jurisdiction over
both the parties.

The Preliminary Objections to our jurisdiction are sustained and the captioned action is dismissed. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: March 16, 2012

ORDER OF COURT
AND NOW, to-wit, this 16th day of March 2012, for the reasons set forth in the accompanying Memorandum in Support of Order,

Defendant’s Preliminary Objections are hereby SUSTAINED and the captioned action is hereby DISMISSED.

BY THE COURT:
/s/Friedman, J.
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Reschida McKinley v.
Housing Authority of the City of Pittsburgh

Miscellaneous—Public Housing

No. SA 11-0757. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 21, 2012.

OPINION
This is an appeal of our order denying Ms. McKinley’s statutory appeal. At issue in this case is whether the right to public hous-

ing benefits constitutes a property interest, such that their denial is appealable under the Local Agency Law, 2 Pa. C.S. §751 et seq.
We concluded that this issue was controlled by the case of Cope v. Bethlehem Housing Authority, 95 Pa. Commw. 99, 514 A.2d 295
(1986), and that the denial of public housing benefits was not appealable.

In Cope, the Commonwealth Court distinguished between individuals making an application for public housing, and “those who
already are public housing tenants [who] undoubtedly possess a property interest entitling them to a full panoply of due process
protection, including the use of a hearing examiner to receive and consider evidence, and subsequent judicial review.” 9 Pa.
Commw. at 102, 514 A.2d at 296-97. The Commonwealth Court concluded that there was no right of appeal of a denial of an appli-
cation for public housing.

Procedural History
The Appellant in this statutory appeal matter, Reschida McKinley, has accurately recounted the procedural history of this case

in her Concise Statement of Errors Complained of on Appeal:

“1. Appellant made an application for public housing with [the Housing Authority of the City of Pittsburgh, Appellee
herein.] HACP denied her application based on a criminal background check and owing balance to former landlord. Ms.
McKinley timely requested a grievance hearing based on this denial.

“2. On June 29, 2011, a grievance hearing was held where Appellant opposed the withdrawal of her application for
public housing benefits.

“3. By decision dated June 30, 2011, Appellant was notified that the grievance was denied.

“4. Appellant filed a statutory appeal from the decision of the hearing officer to the Court of Common Pleas on July 28, 2011.

“5. On December 23, 2011, this Court issued an Order denying Appellant’s statutory appeal.

“6. Appellant has filed a timely notice of appeal on January 19, 2012.”

In our Order of December 23, 2011, we denied Ms. McKinley’s appeal based on the Cope case, noting that

according to Cope, the denial of an application for federally subsidized housing is not an ‘adjudication’ from which an
appeal would lie. We note that we are bound by Cope regardless of contrary decisions in other jurisdictions beyond
Pennsylvania. It is further ORDERED that the request for oral argument is DENIED, the briefs of both sides having been
quite thorough and our power quite limited.

Issues
The Appellant has raised three issues in her Statement, all of which revolve around the Cope case:

“a. The Court erred when [it held that Cope] precluded Appellant from pursuing a statutory appeal of the denial of her
public housing.

“b. [Cope] was wrongly decided where it held that applications for public housing benefits did not constitute a property
interest whose denial constitutes an adjudication under the Local Agency Law, 2 Pa. C.S. §751 et seq. Subsequent to Cope,
Federal courts have held that an applicant has a property interest in eligibility for public housing. Such a property inter-
est would entitle Appellant to review under the Local Agency Law, 2 Pa. C.S. §751 et seq.

“c. [Cope] was wrongly decided where it failed to hold that the denial of an applicant’s application for public housing
constituted an adjudication because such application affects the ‘. . . duties, liabilities or obligations . . .’ of public hous-
ing authorities. 2 Pa. C.S. §101.”

Discussion
If we were not bound by precedent, we would adopt the view of Appellant to the effect that federal case law has established that

applicants for federally subsidized housing benefits, including public housing benefits, possess a constitutionally protected
property interest, and that Cope should no longer be the law of Pennsylvania. However, “absent a United States Supreme Court
pronouncement, the decisions of federal courts are not binding on Pennsylvania state courts, even when a federal question is
involved.” Werner v. Plater-Zyberk, 779 A.2d 776, 782 (Pa. Super. 2002). We had no choice but to deny Ms. McKinley’s appeal. Only
Commonwealth Court can decide if Cope should continue to bar appeals such as the instant one.

BY THE COURT:
/s/Friedman, J.

Dated: March 21, 2012



VOL.  160  NO.  13 june 29 ,  2012

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Commonwealth of Pennsylvania v.
William Alvin Hopkins, Rangos, J. ..........................................Page 271
Criminal Appeal—Guilty Plea—Ineffective Assistance of Counsel—
Sentencing (Discretionary Aspects)—Withdrawal of Plea After Sentencing

Commonwealth of Pennsylvania v.
William Hopkins, Rangos, J. ....................................................Page 272
Criminal Appeal—Possession/PWID—Sufficiency—
Sentencing (Mandatory)—Double Jeopardy—Constructive Possession

Commonwealth of Pennsylvania v.
Francis Ivan Smith, Rangos, J. ................................................Page274
Criminal Appeal—Guilty Plea—Request to Withdraw—
Prejudice to the Commonwealth

Commonwealth of Pennsylvania v.
William Sparks, Rangos, J. ......................................................Page 276
Criminal Appeal—PCRA—Guilty Plea—Ineffective Assistance of
Counsel—Turner/Finley—Failure to Comply with Plea Bargain—
Unlawful Inducement to Enter a Plea

Commonwealth of Pennsylvania v.
Vern Connors, Borkowski, J. ....................................................Page 278
Criminal Appeal—Suppression—Waiver—Hearsay—
Constructive Possession—Harmless Error

Commonwealth of Pennsylvania v.
Raheem Smith, Borkowski, J. ..................................................Page 282
Criminal Appeal—Sentencing (Discretionary Aspects)—
Excessive Aggregate Sentence—Putting Reasons on the Record

Harry Guidotti, and Universal Promotions, Inc. v.
Ben Del Prince, and The Del Prince Marketing Group, LLC,
O’Brien, A.J. ................................................................................Page 286
Contract—Summary Judgment—
Coordinate Jurisdiction Rule—Fiduciary Duty

James Gould and Joanne Gould, his wife v.
Sharpsburg Borough, Friedman, J. ........................................Page 290
Personal Injury—Nonsuit—
Notice of Dangerous Condition



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2012
Circulation 6,430

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor Stone........................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a spe-
cific practice area. An opinion may also be published upon
the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. All opinions submitted to the PLJ are
printed as they are received and will only be disqualified or
altered by Order of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
Cecilia Dickson
Austin Henry
Harry Kunselman

Dennis Kusturiss
Bethann Lloyd
Bryan Neft

Civil Litigation: Scott Leah
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Mark Reardon
Real Property: Ken Yarsky

Criminal litigation opinions committee
Marc Daffner Patrick Nightingale
Mark Fiorilli James Paulick
Deputy D.A. Dan Fitzsimmons Melissa Shenkel
Bill Kaczynski Dan Spanovich
Anne Marie Mancuso Victoria Vidt

family law opinions committee
Reid B. Roberts, Chair Sophia P. Paul
Mark Alberts David S. Pollock
Christine Gale Sharon M. Profeta
Mark Greenblatt Hilary A. Spatz
Margaret P. Joy Mike Steger
Patricia G. Miller William L. Steiner
Sally R. Miller



june 29 ,  2012 page 271

Commonwealth of Pennsylvania v.
William Alvin Hopkins

Criminal Appeal—Guilty Plea—Ineffective Assistance of Counsel—Sentencing (Discretionary Aspects)—
Withdrawal of Plea After Sentencing

No. CC 201008346, 201014284, 201016024. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—February 28, 2012.

OPINION
On April 11, 2011, Appellant, William Alvin Hopkins, pled guilty to four counts of Burglary, two counts of Receiving Stolen

Property, one count of Possession of Drug Paraphernalia, one count of Access Device Fraud and three counts of Theft by Unlawful
Taking. In exchange for his plea, the Commonwealth agreed to withdraw a second Aggravated Assault, graded as a felony of the
second degree, Simple Assault, Recklessly Endangering Another Person and a summary offense. This Court ordered a Pre-
Sentence Report. On June 22, 2011, after reviewing the Pre-Sentence Report, this Court sentenced Appellant to forty-eight to ninety-
six months incarceration each on two of the burglaries, twenty-four to forty-eight months each on the other two burglaries, all
sentences to be served consecutively, no further penalty on the remaining counts, for a one hundred and twenty months to two
hundred forty months sentence in the aggregate. Appellant’s Post-Sentence motion was denied on October 21, 2011. Appellant filed
a subsequent Post-Sentence motion which was denied on October 25, 2011. Appellant filed a Notice of Appeal on November 21,
2011 and a Concise Statement of Errors Complained of on Appeal on December 13, 2011.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that his counsel provided ineffective assistance of

counsel by advising him to reject a plea bargain with a stipulated sentence of five to ten years. (Statement of Errors Complained
of on Appeal, 1) Appellant asserts that this Court erred by failing to allow Appellant adequate opportunity to amend his Post-
Sentence motion. Ibid. Lastly, Appellant asserts that this Court failed to give careful consideration to all of the necessary and
relevant sentencing factors, in particular Appellant’s history of addiction and completion of a drug treatment program. 

DISCUSSION
Appellant claims he was provided ineffective assistance of counsel due to trial counsel’s advice to reject a plea bargain with a

stipulated sentence of five to ten years. This Court declines to address the issue raised by Appellant relating to ineffective assis-
tance of counsel as it is more appropriately raised in a petition for collateral relief. Commonwealth v. Grant, 813 A.2d 726 (Pa.
2002); Commonwealth v. Barnett, 25 A.3d 3716 (Pa.Super. 2011).

Appellant next contends that this Court erred in denying a Post-Sentence motion to withdraw a guilty plea. Appellant alleges
that this Court should have permitted Appellant “a reasonable opportunity to amend his motion upon receipt of the last transcript
to challenge the validity of his plea.” (Statement of Errors Complained of on Appeal, 1) In reviewing Appellant’s Motion to
Withdraw Plea, this Court determined that it could dispose of the motion without benefit of the eighteen page plea transcript. This
Court further determined that Appellant’s motion would not be aided by a transcript of the standard plea colloquy as recited in this
case and instead relied upon its notes of the plea. Apparently, Appellant agreed with this Court, as Appellant fails to allege in his
Statement of Errors Complained of on Appeal that this Court erred in denying the motion, only that the Court denied it too quickly.

This Court, in denying the Motion To Withdraw Plea, applied the standards set forth in case law. “There is no absolute right to
withdraw a guilty plea once sentence has been imposed.” Commonwealth v. Muhammad, 794 A.2d 378, 382 (Pa.Super. 2002) Post-
sentence motions to withdraw a guilty plea are subject to higher scrutiny to discourage their use as sentence-testing devices.
Commonwealth v. Flick, 802 A.2d 620, 623 (Pa.Super. 2002) Appellant must show prejudice which resulted in “manifest injustice.”
Ibid. “Our law does not require that a defendant be totally pleased with the outcome of his decision to plead guilty, only that his
decision be voluntary, knowing and intelligent.” Commonwealth v. Baldwin, 760 A.2d 883, 885 (Pa.Super. 2000), appeal denied, 781
A.2d 138 (Pa. 2001)

This Court went to great lengths to ensure that Appellant’s plea was knowing and voluntary. In addition to a nine page written
colloquy, which Appellant indicated he read, understood and answered honestly, this Court conducted a verbal colloquy. (PT 4)
Appellant stated that he was not forced, threatened, or coerced into entering a guilty plea and that he did not suffer any mental ill-
ness or infirmity which would in any way limit his ability to participate in the plea proceeding. (PT 3-4) Furthermore, Appellant
had the opportunity to consult with counsel and he indicated that he was pleased with her performance. (PT 4-5) Finally, this Court
informed Appellant as to the maximum sentence he could face prior to accepting his plea. (PT 5-6) Appellant indicated that he was
pleading guilty because he was in fact guilty. (PT 7) 

Appellant appears to be engaging in buyer’s remorse. He apparently chose to reject a plea bargain containing a five to ten
year stipulated sentence. Instead he chose to take his chances with this Court on an open plea. Having received a sentence
greater than the one he rejected, Appellant now wishes to reconsider his decision. This Court cannot permit such sentence-test-
ing to occur.

Lastly, Appellant asserts that this Court imposed an excessive sentence under the totality of the circumstances, in particular
failing to give adequate consideration to Appellant’s drug addiction history and his completion of a drug treatment program. Before
addressing the alleged sentencing error, this Court notes that Appellant must first establish that a substantial question exists that
his sentence is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.
Super. 1995) The determination of whether a particular issue constitutes a “substantial question” can only be evaluated on a case
by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appel-
lant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing
code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115,
119-120 n. 7 (Pa.Super. 1987).

Appellant essentially argues that his sentence is manifestly unjust because the Court failed to consider appropriate factors. Not
only is this statement inaccurate, Appellant fails to assert inconsistency with the sentencing code or the norms underlying the
sentencing process. As such, Appellant has not established a substantial question for appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have
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abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003)

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity
of the offense in relation to the impact on the victim and community and the rehabilitative needs of the defendant. 42 Pa. C.S.
§ 9721(b) This Court considered numerous factors in sentencing Appellant, including the sentencing guidelines which char-
acterize Appellant as a “RFEL,” (repeat felony offender) and the pre-sentence report. The Pennsylvania Supreme Court has
held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors. . . . Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988)

In this case, the Pre-Sentence report indicates that Appellant, a forty-one year old man, has a criminal history, including mul-
tiple burglaries, dating back to his juvenile years. Furthermore, his record of supervision was poor, absconding from supervision
in Pittsburgh and also in Florida. He received private inpatient addiction counseling at Cove Forge and also received addiction
counseling during various periods of incarceration. Despite prior efforts at rehabilitation, he continued to commit serious felonies
well beyond his twenties, the age when statistically courts see a large drop in criminal behavior.

In addition to the Pre-Sentence Report, this Court considered the victim impact statements given by three of the five victims
and arguments by Appellant and his attorney. Specifically, this Court rejected an argument for a county sentence with a Justice
Related Services Plan as below the mitigated range of the Guidelines and without justification under the circumstances. 

In imposing consecutive sentences for each Burglary, this Court took into consideration the fact that Appellant had five (5)
separate victims. Because he did plead, this Court sentenced Appellant in the mitigated range of the Sentencing Guidelines for
two of the Burglaries, and below the mitigated range for two others. In so doing, this Court considered, inter alia, the protection
of the community given Appellant’s continued criminal conduct, his poor supervision and flight to and from Florida to evade pros-
ecution. Considering the totality of the circumstances, including Appellant’s criminal history, the serious nature of the offenses
to which he pled and this Court’s concern for the protection of the public, his sentence was not excessive or unreasonable. The
transcript reflects that factors considered by this Court in sentencing Appellant were both relevant and appropriate.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
William Hopkins

Criminal Appeal—Possession/PWID—Sufficiency—Sentencing (Mandatory)—Double Jeopardy—Constructive Possession

No. CC 201002705. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 2, 2012.

OPINION
On May 12, 2011, a jury found Appellant, William Hopkins, guilty of Carrying a Firearm without a License, Possession with

Intent to Deliver and Simple Possession. After the jury rendered its verdict, this Court found Appellant guilty of a summary park-
ing offense. On October 24, 2011, after reviewing a Pre-Sentence Report, this Court sentenced Appellant to forty to eighty months
incarceration on the Carrying a Firearm without a License count, eighty-four to one hundred eighty months on the Possession with
Intent to Deliver count, to be served consecutively, no further penalty on the remaining counts, for a one hundred and twenty-four
months to two hundred sixty months sentence in the aggregate. This sentence reflected two mandatory sentences, one sentence of
two years incarceration for Possession with Intent to Deliver an amount of heroin in excess of one gram, and one sentence of five
years incarceration for committing that offense while in possession or control of a firearm. Appellant filed a Notice of Appeal on
November 22, 2011 and a Concise Statement of Errors Complained of on Appeal on January 17, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts insufficiency of the evidence claims in three areas:

possession of the heroin, possession of the firearm and Appellant’s intent to commit these offenses. (Statement of Errors
Complained of on Appeal, 4) Lastly, Appellant asserts that this Court violated double jeopardy by imposing two mandatory
sentences for one criminal act. Ibid.

HISTORY OF THE CASE
The facts of the case as revealed by the testimony at trial are as follows. At approximately 9:15 p.m. on December 23, 2009,

Detective Jason Moss, a trained narcotics detective with the City of Pittsburgh Police Department, observed an individual pacing
around a grocery store parking lot and making calls on a cellular phone. Detective Moss recognized that man from a previous
encounter a month earlier as a drug user. (TT 35-37) Detective Moss testified that, after making calls, the man walked to the side
of a building and began counting his money. (TT 38) Detective Moss then observed a car pull up on a side street near the man and
park against traffic under a “No Parking” sign. Ibid. The Detective contacted his partners, who approached the vehicle. (TT 39)
Upon observing the police approaching, the known drug user turned away from the car, fled the scene on foot and escaped appre-
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hension. (TT 40)
Detective Charles Higgins, one of Detective Moss’s partners that evening, testified that as he approached the car, he observed

a juvenile later identified as Tyrone Harris throw an open brick of heroin to the car floor with his right hand. (TT 62) Detective
Edward Fallert also observed Harris throw a brick of heroin onto the floor of the vehicle. (2TT 6) Harris was arrested and the heroin
was seized. Ibid. As he approached the car, Detective Higgins also observed a loaded Smith & Wesson 0.38 caliber firearm between
Harris’ seat and the center console. (TT 63, 66)

Detective Mark Goob approached the driver’s side of the vehicle and observed Appellant, the driver, start to reach down
between the console and the driver’s seat and push his hand down into that area. (2TT 33-34) Detective Goob ordered Appellant
out of the vehicle. (2TT 10) In the vehicle, between the driver’s seat and the center arm rest, Detective Goob recovered two addi-
tional bricks of heroin. (2TT 10-11) Counsel for Appellant stipulated that whoever possessed the heroin in the car did so with the
intent to distribute it, and not for personal use. (2TT 41) Detective Fallert recovered $361.00 in cash and two cellular phones from
Appellant pursuant to a search incident to arrest. (2TT 11)

DISCUSSION
Appellant claims that the evidence was insufficient to support the conviction in various aspects. The test for reviewing a suffi-

ciency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt... This standard is equally applicable to cases where the
evidence is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime
beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa., 1988) (citations omitted) 

Appellant alleges the Commonwealth failed to establish beyond a reasonable doubt that he constructively possessed both the
heroin and the firearm. Constructive possession can be found where the individual does not have actual possession over the ille-
gal item but has conscious dominion over it. Commonwealth v. Carroll, 507 A.2d 819 (Pa. 1986). In order to prove “conscious domin-
ion,” the Commonwealth must present evidence to show that a defendant had both the power to control the item and the intent to
exercise such control. Commonwealth v. Gladden, 665 A.2d 1201, 1206 (Pa.Super. 1995). These elements can be inferred from the
totality of the circumstances. Commonwealth v. Gilchrist, 386 A.2d 603 (Pa.Super. 1978). “Constructive possession is an inference
arising from a set of facts that possession of the contraband was more likely than not.” Commonwealth v. Parker, 847 A.2d 745
(Pa.Super. 2004). Constructive possession may be proved by circumstantial evidence. Commonwealth v. Carter, 450 A.2d 142, 144
(Pa.Super. 1982). Individually, the circumstances may not be decisive; but, in combination, they may justify an inference that the
accused had both the power to control and the intent to exercise that control. Id. 

The evidence in this case supports the jury’s finding that Appellant constructively possessed both the heroin and the firearm.
A known drug user approached Appellant’s vehicle under circumstances consistent with a drug transaction and then fled upon
observing the police. Upon approaching the vehicle, officers observed and recovered a gun mere inches from the driver’s seat, well
within Appellant’s arm’s reached. In addition to observing the vehicle’s passenger throw a brick of heroin to the floor, the officers
observed Appellant using a stuffing motion to conceal what turned out to be two more bricks of heroin between Appellant’s seat
and the center console. Appellant was arrested with two cellular phones and several hundred dollars in cash, consistent with drug
dealing. Appellant’s counsel stipulated that whoever possessed the heroin did so with the intent to deliver. Under the totality of
these circumstances, it was reasonable for the jury to conclude that Appellant had the power and intent to exercise control over
both the drugs and the weapon.

Appellant’s intent to commit these crimes can be inferred from his actions. Minutes after a known drug user was observed
making a cell phone call, pacing in a vacant lot and counting his cash, Appellant drove the wrong way into a dark side street,
with drugs and a gun at arm’s reach, and a passenger with heroin in his hand, and waited for the drug user to approach. The
jury had sufficient evidence from which to find that Appellant had the requisite intent to commit the offenses for which he was
convicted.

Lastly, Appellant asserts that this Court sentenced Appellant in violation of the state and federal prohibition against double jeop-
ardy, in particular the two mandatory sentences this Court imposed for one criminal act, possessing with the intent to deliver 3.76
grams of heroin. Before addressing the alleged sentencing error, this Court notes that Appellant must first establish that a substan-
tial question exists that his sentence is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa. Super. 1995) The determination of whether a particular issue constitutes a “substantial question” can only
be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an
appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific pro-
vision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth
v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987). Appellant challenges the legality of his sentence, which is an appropriate
question for appellate review.

The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v.
Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have abused its discretion unless “the record discloses that the judgment exer-
cised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the
appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003) 

This Court was required to sentence Appellant to a minimum sentence of two years incarceration based on the amount of heroin
Appellant had in his possession. The applicable statute is 18 Pa. C.S.A. § 7508(7)(i), which reads:

(7) A person who is convicted of violating section 13(a)(14), (30) or (37) of The Controlled Substance, Drug, Device
and Cosmetic Act where the controlled substance or a mixture containing it is heroin shall, upon conviction, be
sentenced as set forth in this paragraph:

(i) when the aggregate weight of the compound or mixture containing the heroin involved is at least 1.0 gram but less
than 5.0 grams the sentence shall be a mandatory minimum term of two years in prison and a fine of $5,000 or such
larger amount as is sufficient to exhaust the assets utilized in and the proceeds from the illegal activity; however, if at
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the time of sentencing the defendant has been convicted of another drug trafficking offense: a mandatory minimum
term of three years in prison and $10,000 or such larger amount as is sufficient to exhaust the assets utilized in and
the proceeds from the illegal activity;

18 Pa. C.S.A. § 7508(a)(7)(i). Under § 7508(a)(7)(i), this Court was without discretion to impose a lesser sentence by virtue of the
weight of the heroin in Appellant’s possession being greater than one gram. 18 Pa.C.S.A. § 7508(a)(7)(i).1

Appellant is also subject to the mandatory sentencing provisions of 42 Pa.C.S.A. § 9712.1(a), which reads:

(a) Mandatory sentence.—Any person who is convicted of a violation of section 13(a)(30) of the act of April 14, 1972
(P.L. 233, No. 64) known as the Controlled Substance, Drug, Device and Cosmetic Act, when at the time of the offense
the person or the person’s accomplice is in physical possession or control of a firearm, whether visible, concealed
about the person or the person’s accomplice or within the actor’s or accomplice’s reach or in close proximity to the
controlled substance, shall likewise be sentenced to a minimum sentence of at least five years of total confinement.

42 Pa.C.S.A. § 9712.1(a). What Appellant refers to as the second mandatory sentence is actually a sentencing enhancement of five
years for conviction of Possession With Intent To Deliver while in possession of or in proximity to a firearm. Appellant was found
guilty of both Possession with Intent to Deliver and Possession of a Firearm without a License. As such, after finding that Appellant
possessed a firearm in close proximity to the heroin, the Court was without discretion to apply the five year sentencing enhance-
ment. 42 Pa.C.S.A. § 9712.1(d).

The relationship between 18 Pa. C.S.A. § 7508(a)(7)(i) and 42 Pa.C.S.A. § 9712.1(a) is explained in 42 Pa.C.S.A. § 9712.1(b), which
reads:

(b) Limitation on aggregate sentences.—Where a Defendant is subject to a mandatory minimum sentence under 18 Pa.
C.S.A. § 7508(a), (relating to drug trafficking sentencing and penalties) and is also subject to an additional penalty
under subsection (a) and where the court elects to aggregate these penalties, the combined minimum sentence may
not exceed the statutory maximum sentence of imprisonment allowable under the Controlled Substance, Drug, Device
and Cosmetic Act.

42 Pa.C.S.A. § 9712.1(b). Heroin is a Schedule I narcotic drug.2 Therefore, the maximum penalty for Possession with intent to deliver
is fifteen years incarceration.3 This Court sentenced Appellant to an aggregate seven to fifteen years incarceration on that count.
The sentence does not exceed the statutory maximum sentence for the offense of Possession with Intent to Deliver. Therefore, this
Court did not err in sentencing Appellant.

Furthermore, Appellant’s argument that this sentence violates double jeopardy provisions is without merit. The Double
Jeopardy Clause protects individuals from punishments in excess of that permitted by law. United States v. DiFrancesco, 449 U.S.
117, 139 (1980). However, enhanced sentencing statutes have survived double jeopardy challenges as they have been viewed as
stiffened penalties for a particular offenses, rather than additional, separate penalties. Gryger v. Burke, 334 U.S. 728, 732 (1948)
Such penalties have been deemed fair and logical attempts to deter specific types of criminal activity. Commonwealth v. Grady,
486 A.2d 962, 965 (1984).

In this case, the Court was required to impose a sentence consistent with the penalties associated with Appellant’s conduct. The
legislature decided that possessing heroin with intent to deliver while also carrying a firearm without a license presents a greater
danger to the community than either offense standing alone. This Court’s discretion was limited by 18 Pa. C.S.A. § 7508(a)(7)(i)
and 42 Pa.C.S.A. § 9712.1. This Court’s sentence of Appellant, consistent with the mandatory sentencing provisions, does not
violate double jeopardy. 

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 The amount of heroin in Appellant’s possession is not in dispute.
2 35 Pa.C.S.A. § 780-104(1)(ii).
3 35 Pa.C.S.A. § 780-113(f)(1).

Commonwealth of Pennsylvania v.
Francis Ivan Smith

Criminal Appeal—Guilty Plea—Request to Withdraw—Prejudice to the Commonwealth

No. CC 201006106, 201006061. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 10, 2012.

OPINION
On March 14, 2011, Appellant, Francis Ivan Smith, pled guilty at two informations to eleven counts of Burglary, three counts of

Forgery, seven counts of Theft by Unlawful Taking, three counts of Theft by Deception, one count of Criminal Mischief, and one
count of Access Device Fraud. In exchange for his plea, the Commonwealth agreed to a sentence of two to four years incarcera-
tion, with Appellant being RRRI-eligible. Despite the plea agreement as to sentence, at Appellant’s request, this Court ordered a
Pre-Sentence Report. On June 20, 2011 Appellant orally moved to withdraw his guilty plea. This Court denied the Motion on June
30, 2011 and, after reviewing the Pre-Sentence Report, sentenced Appellant in accordance with the plea agreement on October 4,
2011. Appellant’s Post-Sentence motion to withdraw his guilty plea was denied on October 19, 2011. Appellant filed a Notice of
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Appeal on October 25, 2011 and a Concise Statement of Errors Complained of on Appeal on December 20, 2011.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that this Court erred with respect to the denial of

his Motion to Withdraw Guilty Plea., where Appellant had not been sentenced and Appellant was alleging his innocence. (Concise
Statement of Matters Complained of on Appeal, 1)

PROCEDURAL HISTORY OF THE CASE
In order to understand this Court’s denial of Appellant’s Motion to Withdraw, a more detailed look at the procedural history of

the case is necessary. On December 7, 2010, Defendant appeared before this Court on a pretrial motion filed on his behalf by his
counsel at that time, an attorney from the Office of the Public Defender. On that date Appellant indicated he was not pleased with
his counsel’s representation of him and requested that new counsel be appointed. (Transcript of Pretrial Motion of December 7,
2010, hereinafter PT, at 2-3) Appellant indicated that his earlier trial date of September 28, 2010 was postponed against his wishes,
an allegation his counsel disputed, stating that Appellant had indicated his consent by signing the postponement request and also
signing the file. (PT 3, 8) According to his counsel, Appellant “yelled and screamed at me in public in the bull pen until, finally,
apologizing for his outrageous conduct.” (PT 8) Counsel characterized Appellant’s behavior as “aggressive,” “rude” and “unkind.”
(PT 20-21) This Court, despite expressing confidence in the competency of Appellant’s counsel, granted Appellant’s motion,
removed counsel and appointed new counsel to represent Appellant. (PT 33) Out of concern over Appellant’s unusual behavior,
including his extraordinary arrogance, stating that he could represent himself because the charges were garbage, this Court
ordered a Behavior Clinic evaluation to ensure Appellant’s competency.

On March 14, 2011, Appellant appeared before this Court for a Suppression Motion, this time represented by an attorney from
the Office of Conflict Counsel. (Transcript of Suppression Motion of December 7, 2010, hereinafter ST, at 3) Appellant argued for
suppression of statements he made when he was allegedly intoxicated. (ST 3) This Court denied the motion, as this Court found
credible the testimony of two police officers who testified that Appellant had less than one beer and did not show any signs of intox-
ication. (ST 50-51) After consulting with counsel, Appellant accepted a plea offer. (ST 52) Appellant and the Commonwealth agreed
to a sentence of two to four years incarceration, with a RRRI minimum of eighteen months, concurrent on all charges. (ST 61)
Despite the agreement on sentence, Appellant requested a Pre-Sentence Report. (ST 68) 

On June 1, 2011, the case was continued as Appellant indicated in the Pre-Sentence Report a desire to withdraw his plea and
his newest attorney wanted an opportunity to further discuss this statement with him. (Transcript of Motion to Withdraw Plea of
June 20, 2011, hereinafter MT, at 4)1 At a hearing on this motion on June 20, 2011, Appellant, now represented by a fourth2 attor-
ney, indicated that his second attorney had failed to thoroughly investigate his case, specifically alleging that evidence existed “that
could possibly exonerate me from some of the burglaries.” Ibid. The Commonwealth opposed the motion and sought time to brief
it, which this Court granted. (MT 6-7)

On June 30, 2011, the Commonwealth filed a Motion in Opposition to Withdrawal of Defendant’s Guilty Plea. Upon considera-
tion of the Commonwealth Motion, and the history of the case, the Court denied Appellant’s Motion to Withdraw. This Court, after
reviewing the Pre-Sentence Report, sentenced Appellant in accordance with the plea agreement on October 4, 2011. Appellant at
that time made no assertion of innocence to any of the charges, instead indicating that he had “made some mistakes,” and that he
had hurt and disappointed his family. (Transcript of Sentencing Hearing of October 4, 2011, hereinafter TS, at 12, 14-15) Appellant
filed a Post-Sentence Motion, again seeking to withdraw his guilty plea, which was denied on October 19, 2011 and this appeal
ensued.

DISCUSSION
Appellant asserts that this Court erred in failing to permit him to withdraw his guilty plea prior to sentencing. The appropriate

criteria to consider is as follows:

In determining whether to grant a pre-sentence motion for withdrawal of a guilty plea, the test to be applied by the
trial courts is fairness and justice. If the trial court finds any fair and just reason, withdrawal of the plea before
sentence should be freely permitted, unless the prosecution has been substantially prejudiced.

Commonwealth v. Tennison, 969 A.2d 572, 577 (Pa.Super. 2009), (citations and internal quotation marks omitted.)

Appellant alleges that he made a claim of actual innocence, which would be a fair and just reason to withdraw his plea. (Concise
Statement of Matters Complained of on Appeal, 1) First, this Court notes that, contrary to his characterization, Appellant did not
assert his innocence. Instead, he alleged that his attorney had failed to investigate his case and that he believed evidence existed
which “could possibly exonerate me from some of the burglaries.” That statement in no way professes innocence as to all charges
and only suggests that Appellant may be able to find evidence to “exonerate” him on some counts.

Even if Appellant’s statement is construed as an assertion of innocence, this Court must determine, according to the totality of
the circumstances, whether the assertion of innocence is sincere or is instead a tactic on the part of Appellant to achieve a more
favorable outcome. Tennison, supra, 969 A.2d at 573. Any bald assertion of innocence by Appellant could not be deemed sincere
because it would not be supported by the facts. Appellant claims that prior counsel failed to conduct a thorough investigation prior
to trial, which he alleged could lead to exculpatory evidence on some counts, yet this Court had two hearings based on discovery
motions and a suppression motion filed by counsel. (MT 5) 

Appellant failed to state with any specificity exactly what exculpatory evidence counsel failed to acquire or present. To the con-
trary, any such exculpatory evidence, if it exists, would have to be weighed against Appellant’s incriminating statements to police,
fingerprint and videotape evidence which would have been presented by the Commonwealth at trial. (MT 8) Specifically, after sign-
ing a Miranda form, Appellant was questioned about burglaries at several businesses, a school and several churches. He provided
police with specific information about the crimes: which doors he entered; how he stole checks; how he withdrew the maximum
daily amount from the ATM; and how he used a screwdriver to commit the crimes, including where he hid the screwdriver. In this
case it appeared to this Court that Appellant was continuing to play games in order to serve his entire sentence in the county rather
than be transferred to serve the balance in a state facility. (TS 4) The evidence, including his own statements, belied his latest
attempt to delay.

Furthermore, the Commonwealth objected to the Motion to Withdraw and argued that it would be prejudiced if required to pro-
ceed to trial at this point, as it would now be difficult to locate all victims and witnesses and secure their presence at trial given
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the multiple postponements and delays and the number of burglaries involved. It appears to this Court that Appellant is relying on
a strategy of “victim burn-out,” as the Commonwealth aptly named it, as a defense. (MT 6) The Commonwealth indicated that
approximately fifteen witnesses have appeared on numerous occasions when the case was listed for trial but the case did not
proceed to trial. Ibid. It would be unduly burdensome on the Commonwealth, and unfair to the numerous witnesses in this case,
to permit Appellant to withdraw his plea in circumstances wherein Appellant is attempting to “play fast and loose with the guilty
plea process in order to delay prosecution or jeopardize the Commonwealth’s ability to prove guilt.” Commonwealth v. Miller, 639
A.2d 815 (Pa.Super. 1994).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 The transcript of the June 1, 2011 postponement was unavailable at the time of this writing.
2 As the previous attorney from the Office of Conflict Counsel, who had argued the discovery and Amended Suppression Motion,
left the Office of Conflict Counsel, another attorney from that office was assigned to represent Appellant.

Commonwealth of Pennsylvania v.
William Sparks

Criminal Appeal—PCRA—Guilty Plea—Ineffective Assistance of Counsel—Turner/Finley—
Failure to Comply with Plea Bargain—Unlawful Inducement to Enter a Plea

No. CC 201004272, 201004834, 201004835, 201005904, 201005905, 201006304, 201006599, 201010318, 201006601. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 17, 2012.

OPINION
Appellant, William Sparks, appeals the dismissal of his Post-Conviction Relief Act (PCRA) Petition. Appellant filed a PCRA

Petition on October 26, 2011. On December 12, 2011, appointed counsel filed a Turner/Finley no merit letter and a Petition to
Withdraw, which this Court granted. This Court gave notice of its intent to dismiss the petition without a hearing, to which
Appellant responded, pro se, on February 1, 2012. On February 6, 2012, this Court determined the issues raised in the PCRA
Petition lacked arguable merit, and dismissed the Petition without a hearing. Appellant filed a Notice of Appeal on March 7, 2012
and filed his Concise Statement of Errors Complained of on Appeal on March 23, 2012.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises numerous issues on appeal, which can be consolidated for the purposes of this Opinion. Appellant asserts that

his trial counsel provided ineffective assistance of counsel by facilitating an unknowing an involuntary and unintelligent plea, and
in failing to file a post-conviction motion or appeal upon request; and that PCRA counsel was ineffective in not communicating with
Appellant effectively and in failing to raise trial counsel’s ineffectiveness. (Concise Statement of Matters Complained of Appeal, p. 1)
Appellant next alleges the Commonwealth failed to comply with the plea bargain and the promises made in connection with the
plea bargain. Ibid. Finally, Appellant alleges this Court erred in not scheduling a hearing to address these issues, as well as not
scheduling a Rule 600 hearing. Ibid.

FACTUAL AND PROCEDURAL HISTORY
As the numerous Criminal Complaint numbers on the caption indicate, Appellant was charged at several different informations

with a multitude of offenses. On May 25, 2010, the Commonwealth filed a motion to join the numerous cases for trial, which this
Court granted on July 15, 2010. Included therein was criminal information number CC#201004272. Appellant filed pro se a Motion
to Dismiss the Criminal Information on September 7, 2010, and counsel Patrick Thomassey filed a Motion to Withdraw Appearance
on October 6, 2010. Neither motion was granted.

On January 10, 2011, Appellant appeared with counsel and entered a plea agreement on his eight petitions which were joined
for trial. In exchange for the guilty plea, Appellant was sentenced to two and one half years to five years incarceration on each
information, to be served concurrently. Criminal information number CC#201004272 was not included in the January 10, 2011 plea.
Instead, criminal information number CC#201004272 was listed for trial on March 11, 2011. On that date, Appellant again chose
to enter into a plea agreement, in which Appellant pled guilty to Access Device Fraud, two counts of Theft by Unlawful Taking and
four counts of Forgery. In exchange, he received a below guidelines sentence of three to six months incarceration, consecutive to
the sentence imposed on the other informations. Appellant did not file any post-sentence motions, nor did he file a Notice of Appeal.
He did file a complaint to the Disciplinary Board, which was dismissed due to the Board determining that counsel did not engage
in any professional misconduct. On October 26, 2011, Appellant filed the instant PCRA Petition, alleging ineffective assistance of
counsel, and new counsel was appointed. Counsel filed a no merit letter and a motion to withdraw, which was granted. This Court
dismissed the PCRA without a hearing and this appeal ensued.

DISCUSSION
Appellant alleges ineffective assistance of counsel by both his trial counsel and his PCRA counsel. The standard for claims of

ineffective assistance of counsel is well settled.

In order to prevail on an ineffectiveness claim, therefore, Appellant must demonstrate that: (1) the underlying
claim is of arguable merit; (2) counsel had no reasonable basis for the course of conduct in question; and (3) he
suffered prejudice as a result of counsel’s ineffectiveness, i.e., there is a reasonable probability that but for counsel’s
act or omission in question, the outcome of the proceeding would have been different.
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Commonwealth v. Spence, 892 A.2d 840 (Pa.Super. 2006).

Appellant first claims trial counsel was ineffective for failing to file post-conviction motions or a direct appeal upon request.
This claim is without factual support. In fact, in a profanity-strewn letter from Appellant to counsel, which counsel included in his
motion to withdraw, counsel is specifically instructed, threatened even, not to “file or involve yourself in any of my proceedings.”
Counsel cannot be considered ineffective for not doing that which Appellant instructed him not to do.

Appellant claims trial counsel facilitated an unknowing an involuntary and unintelligent plea. PCRA Counsel, in his
Turner/Finley “No Merit” letter, aptly analyzed the underlying claim of unlawfully induced plea:

Section 9543(a)(2)(iii) of the Post-Conviction Relief Act] states “A plea of guilty unlawfully induced where the cir-
cumstances make it likely that the inducement caused the petitioner to plead guilty and the petitioner is innocent.”
The Defendant’s contention that his pleas were unlawfully induced is without merit because the Petition fails to
present any facts tending to establish his innocence as required by Section 9543(a)(2)(iii).

* * *
In his Petition the Defendant contends that the January 10, 2011, plea was involuntary due to a breach in the agree-

ment. The Defendant contends that Mr. Thomassey’s representations regarding the charges included in the agreement
led to an unknowing plea. Specifically, the Defendant reports that Mr. Thomassey advised him that the
Commonwealth’s offer included a withdrawal of all of the robbery counts. The Petition references at least two occa-
sions where Mr. Thomassey advised the Defendant that the robbery charges would be dropped. The Petition clearly
indicates that the Defendant based his guilty plea on an understanding that he would not be pleading guilty to the
robbery counts. The Defendant contends that a breach in the agreement occurred when he was found guilty of two
counts of conspiracy to commit robbery.

The Defendant’s claim that Mr. Thomassey failed to render effective counsel with respect to the conspiracy charges
is without merit. The Defendant acknowledges that Mr. Thomassey advised him that the robbery charges would be
dropped. A review of the Criminal Dockets at CC#201004835 and [CC#201006304] shows that the robbery charges
were withdrawn on January 10, 2011. There is no merit to the contention that Mr. Thomassey’s explanation regarding
the disposition of the robbery charges led to a breach of the agreement. Mr. Thomassey assured his client that a
dismissal of the robbery charges was part of the agreement. Consistent with counsel’s advice, the record shows that
both robbery counts were withdrawn.

The Petition attempts to establish a breach between Mr. Thomassey’s advice regarding the robbery charges and the
disposition of the criminal conspiracy charges. The criminal conspiracy charges included in the Defendant’s plea are
distinct from the robbery counts. In order to establish that the inclusion of the conspiracy charges was a breach of the
agreement caused by ineffective counsel, the Petition must cite some evidence that Mr. Thomassey provided erro-
neous advice regarding those conspiracy charges. The Defendant attempts to establish that he would have rejected
the plea due to the inclusion of the conspiracy charges based on Mr. Thomassey’s explanation of the robbery counts.
The Defendant fails to establish that he received ineffective counsel because there is no arguable merit to his claim
that Mr. Thomassey’s advice regarding the robbery charges led to a breach in the agreement with respect to the
conspiracy counts.

The other issue in this Petition arises from the Defendant’s contention that he was coerced in to taking his pleas. The
Defendant alleges that he was unlawfully induced into taking these pleas because the case at CC#201004272 was not
included in the January 10, 2011, agreement.

Turner/Finley no merit letter at 10-11.

The transcript from the plea hearing of March 11, 2011, clearly demonstrates that Appellant knowingly and voluntarily
entered into a plea agreement. Appellant indicated he thought that his sentence would run concurrent to his other sen-
tences. However, after consulting with his attorney, who reviewed the sentencing guidelines with him, Appellant indicated
his desire to plead guilty. This Court pressed the issue, telling Appellant that the Court did not want to force Appellant into
a guilty plea. Appellant stated that he was “good with it,” and wanted to proceed with the guilty plea. (PT 4-5) Appellant
well aware of his options, chose to take advantage of an opportunity to reduce his sentence, even though he knew the time
served would be consecutive.

As to the issue that CC#201004272 should have been resolved with the other cases on January 10, 2011, Appellant must estab-
lish that counsel’s act or omission adversely affected the proceedings. The petition fails to state the specific act or omission by
counsel which caused the case at CC#201004272 to be resolved on March 11, 2011 instead of January 10, 2011. Counsel asked this
Court to sentence Appellant to concurrent time and indicated it was his belief that the case should have resolved. Nevertheless,
Appellant pled to the charges, knowing that he would serve a consecutive sentence and failed to withdraw his plea. Counsel, who
was aware that the second proceeding may have been in error and informed Appellant as such, was prohibited from correcting the
mistake by Appellant’s letter instructing him not to act. 

Appellant states that PCRA counsel failed to raise a claim of ineffective assistance of trial counsel. This issue was fully
addressed in the no merit letter as discussed above.

Appellant’s claims regarding the Commonwealth’s failure to comply with the plea bargain are in the nature of challenges to the
validity of the plea itself, and are also addressed above.

Appellant’s allegation of error regarding his pro se motion is waived as it was not raised at the earliest opportunity and appeared
for the first time on his Concise Statement.

In that claims of ineffective assistance of trial counsel are without merit, it was not error on the part of this Court to dismiss the
petition without a hearing.

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.
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Commonwealth of Pennsylvania v.
Vern Connors

Criminal Appeal—Suppression—Waiver—Hearsay—Constructive Possession—Harmless Error

No. CC 200912735. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—March 23, 2012.

OPINION
PROCEDURAL HISTORY

Appellant was charged by Criminal Information (CC 200912735) with one (1) count of each of the following: Persons not to
Possess a Firearm1, Carrying a Firearm Without a License2, Possession With Intent to Deliver a Controlled Substance3, Possession
of a Controlled Substance,4 and Possession or Distribution-Marijuana5.

On March 3, 2010, Appellant filed a Motion to Suppress. On April 21, 2010, the Motion to Suppress was litigated. The Motion to
Suppress was denied. On April 22, 2010, Appellant proceeded to a jury trial. Following a jury trial, Appellant was found guilty on
all charges.

On July 26, 2010, Appellant was sentenced to five (5) to ten (10) years incarceration at Count 3 (Possession with Intent to Deliver
a Controlled Substance), two (2) to four (4) years incarceration at Count 1 (Persons Not to Possess a Firearm) to run concurrent to
the sentence at Count 3, and no further penalty at the remaining counts of the criminal information.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
On appeal Appellant presents the following issues reproduced here verbatim:

I. The search of the bed and the search of the closet exceeded the scope of a search incident to arrest of Mr. Connors,
in violation of the Fourth Amendment of the Constitution and Article 1, Section 8 of the Pennsylvania Constitution. Mr.
Conners was handcuffed and under the control of the police, and the police had secured the scene prior to the search.
There was no indication that the police had any reason to believe that Mr. Connors would immediately attempt to
secure a weapon or destroy contraband since he was handcuffed and in their custody and control. Any evidence
obtained due to this unlawful search should have been suppressed.

II. The evidence was not sufficient to prove that Mr. Connors constructively possessed the gun. The Commonwealth
did not prove Mr. Connor’s power to control the gun or his intent to exercise control of the gun. These elements were
not established by the totality of the circumstances. The gun was found in another person’s apartment and Mr. Connors
did not have joint control over the residence. Additionally, other people had equal access to the residence and to the
gun located in the residence. Since the evidence was insufficient, the judgment of sentence should be vacated.

III. The Trial Court committed prejudicial error when it permitted Officer McAleer to testify regarding Tayla Wright’s
“statement” or nonverbal conduct meant as an assertion regarding the ownership of the gun. Previously, the defense
argued -and the Trial Court ruled-that Wright’s statement regarding ownership of the gun constituted inadmissible
hearsay. Hearsay includes both verbal assertions and nonverbal conduct intended as an assertion. Here, Wright’s non-
verbal communication in response to police showing her the gun, was clearly intended as a “statement” and should
have been barred from evidence. The Commonwealth did not ask the Trial Court to revisit its previous ruling. The
Trial Court permitted the Commonwealth regarding ownership of the gun. Under these circumstances, this was prej-
udicial error and Mr. Connors is entitled to a new trial as a result. (emphasis original).

FINDINGS OF FACT
A. Motion to Suppress

As to Appellant’s Motion to Suppress, the Trial Court made the following finding of facts:

THE COURT: All right. As to the motion to suppress as to Vern Connors, the Court makes the following findings of
fact and conclusions of law:

Tha[t]n on July 23, 2009, a Pennsylvania Board of Probation and Parole, Agents Jeffrey Long and McAleer, Joseph
McAleer in conjunction with Detectives Wilkes as part of the Fugitive Task Force, combined efforts with state and
local law enforcement to apprehend alleged violators, had a warrant for Vern Connors as a Pennsylvania state parole
violator.

Based on information they had acquired, they believed his whereabouts to be 7449 Frankstown Avenue, Apartment
No. 1.

It’s approximately 6:05 in the morning on July 23, 2009. They approached that residence, that particular apartment,
although, termed “the apartment,” it had street-level access.

They knocked on the door, with Agent Long being the lead officer, so to speak. One Tayla, T-A-Y-L-A, Wright, answers
the door, and she is at the door with Officer Long again, Agent Long as the lead officer.

Long’s information to that point had ID her as the lessee of that apartment and also possibly the girlfriend of the
defendant in this matter.

At that particular time, the officers were dressed in what is referred to as high profile tactical gear, identifying them-
selves as members of the U.S. Marshal, U.S. Marshal Task Force.

The conversation between Agent Long and Ms. Wright was such that she was informed that they were there looking
for on Vern Connors.

Ms. Wright informed the agents that Mr. Connors was not there; that he lived in Wilkinsburg.

During the course of that conversation, the initial phase at least, Ms. Wright appeared to be nervous, stammering,
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and looking away as she talked with Agent Long.

Then she was asked a second time: Is he here? And, again, she repeated that— she didn’t repeat, but this time she
said he lives in Wilkinsburg.

The Agent Long described her demeanor as being nervous, as I described earlier; however, she did appear coopera-
tive to a limited extent.

The officers asked—that is Long asked if they could enter and look for him, and Ms. Wright said, “You can come in
and take a look around; just let me get my baby.”

At that time she walked away from the officers. The officers followed her in. As she walked back into the apartment,
she attempted to alert the defendant apparently by saying, “Honey, they’re looking for you.” The officers proceeded
into the apartment.

At that time they immediately located the defendant in the bedroom, the single bedroom of that residence. He was
sitting on the bed naked. They came in.

He put on a pair of underwear and asked—he was placed under arrest and asked for a pair of pants that were in the
closet of that particular bedroom.

He did so by indicating, nodding to the closet and also asking for that pair of pants or a pair of pants.

The pair of pants that the officers perceived that he gestured to by head and/or eye contact were given to him, but
before they were given to him, for officers’ safety, they were searched, and found in those pants were 40— approxi-
mately 40-stamped bags of heroin.

The defendant during this period of time kept trying to sit down on the bed, and the officers, again for officers’ safety,
looked under the bed and located the weapon that is subject to the suppression—that’s the subject of the suppression
motion hearing.

The Court finds in this instance that the entry in this matter was with the full consent of the lessee, one Tayla Wright.

That their subsequent conduct, armed with an arrest warrant for one Vern Connors was consistent with apprehending
the defendant.

Whether you consider it a search of the premises—not of the premises, but a search of the particular room, under
the general law that applies to search subsequent to an arrest or under the diminished expectation of privacy or search
rights that accrue or do not accrue to parolees, and the Court finds there’s no infirmity under the constitution of this
Commonwealth or the constitution of the United States of America.

Consequently, the motion to suppress is denied.

(SH/JT 68-72)6.

B. Trial
On July 23, 2009, the Western Pennsylvania Fugitive Task Force executed an arrest warrant for Appellant at 7449 Frankstown

Avenue located in the Homewood section of the City of Pittsburgh, Allegheny County. (SH/JT 117-121). While Appellant’s perma-
nent address was in Wilkinsburg, the Task Force developed information that Appellant was living with his paramour at 7449
Frankstown Avenue. (SH/JT 119). After police knocked on the door of the residence, a woman identified as Tayla Wright answered
the door. (SH/JT 119). Police informed her that they had an arrest warrant for Appellant at which time she told them that Appellant
was not there and that he lived in Wilkinsburg. (SH/JT 119). Ms. Wright appeared nervous but she did cooperate with police and
allowed them into her home to check for his presence. (SH/JT 120).

Upon entering the home officers checked each room for appellant and found him in rear bedroom. (SH/JT 121). When officers
encountered Appellant in the bedroom he was putting on a pair of underwear next to the closet. (SH/JT 122). Appellant was stand-
ing directly in front of the closet when he was placed in custody and his hands were cuffed behind his back. (SH/JT 126). When
asked by officers if he wanted to get dressed, Appellant affirmatively responded by nodding his head indicating that he wanted to
put on a pair of pants that were in the closet. (SH/JT 129). 

Prior to giving the pants to Appellant, the pants were searched for contraband. (SH/JT 130). Officers located 40 white
stamp-bags of heroin and a baggy of marijuana in the front left pocket of the pants. (SH/JT 130-131). A large sum of money
($1312) was recovered from the right front pants pocket as well as Appellant’s identification card and a cell phone. (SH/JT
132-133).

While officers were obtaining the pants, Appellant made two (2) attempts to try and sit down on the bed while the officers were
holding onto him. (SH/JT 142). Officers then lifted the mattress in the area where Appellant was attempting to sit and recovered
a firearm. (SH/JT 135). The handle of the gun was facing the edge of the bed. (SH/JT 135). There was a bullet in the chamber of
the weapon and it was cleared for safety on scene by an officer. (SH/JT 143). The firearm was a Taurus 45 semi-automatic hand-
gun and was found to be in good operating condition. (SH/JT 215).

The Commonwealth presented a narcotics expert who testified that in his opinion Appellant possessed narcotics with intent to
deliver them based upon the following facts: 1) the packaging of the heroin (four (4) bundles of heroin, each consisting of ten (10)
stamp bags, individual heroin bags stamped “Blueprint”); 2) the amount of U.S. currency with the drugs ($1312); 3) the lack of
drug use paraphernalia; 4) that the lack of paraphernalia and the presence of a significant amount of money are atypical of a
narcotics user; and, 5) the presence of a cell phone with the drugs and money. (SH/JT 238-243).

DISCUSSION
I.

Appellant claims that the Trial Court erred in not finding that the search of the bed and closet of the apartment where Appellant
was staying exceeded the scope of a search incident to arrest permissible under the Fourth Amendment of the Constitution and
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Article 1, Section 8 of the Pennsylvania Constitution. Appellant’s claim is without merit.
The applicable standard of review of Appellant’s claim is well established:

Our standard of review of a denial of suppression is whether the record supports the trial court’s factual findings
and whether the legal conclusions drawn therefrom are free from error. Our scope of review is limited; we may con-
sider only the evidence of the prosecution and so much of the evidence for the defense as remains uncontradicted
when read in the context of the record as a whole. Where the record supports the findings of the suppression court,
we are bound by those facts and may reverse only if the court erred in reaching its legal conclusions based upon
the facts.

Commonwealth v. Taggart, 997 A.2d 1189, 1193 (Pa.Super.2010).

Here, upon entering the home during the execution of the arrest warrant officers found Appellant in the rear bedroom. (SH/JT
121). Appellant was putting on underwear and standing directly in front of an open closet. (SH/JT 122). While officers were obtain-
ing a pair of pants for Appellant, he made two (2) attempts to try and sit down on the bed while officers were holding onto him.
(SH/JT 142). When officers lifted the mattress in the area where Appellant was attempting to sit, they recovered a firearm.
(SH/JT135). The handle of the gun was facing the edge of the bed. (SH/JT 135). There was a bullet in the chamber of the weapon
and it was cleared for safety on scene by an officer. (SH/JT 143).

The Superior Court in Commonwealth v. Rickabaugh, 706 A.2d 826, 836 (Pa.Super. 1997), explained that a search incident to a
lawful arrest is one of the well recognized exceptions to the warrant requirement, and “does not depend upon whether there is any
indication that the person possesses weapons or evidence as the fact of the lawful arrest standing alone, authorizes a search.”
Rickabaugh, 706 A.2d at 836. As such, the act of lunging or reaching is not a prerequisite to conduct a search incident to arrest. It
is irrelevant whether or not Appellant attempted to gain access to the weapon. A search of the area within an arrestee’s immedi-
ate control is per se constitutionally authorized. Rickabaugh, 706 A.2d at 836.

Additionally, the Pennsylvania Supreme Court in Commonwealth v. White, 669 A.2d 896, 902 (Pa. 1995) reaffirmed that the
search of an arrestee’s person and wingspan is constitutionally permissible. Specifically, the White Court noted that the
Pennsylvania Constitution allows for the search of a person and the “the immediate area which the person occupies during his
custody.” White, 669 A.2d at 902.

Here, there were no acts performed by the officers executing the arrest warrant that went outside of a constitutionally per-
missible search incident to arrest. Specifically, Appellant contends that police had no reason to believe that Appellant would
immediately attempt to secure a weapon or destroy contraband. Pennsylvania law does not require that an arrestee make any
furtive movements or any movements whatsoever in order to permit officers to search the immediate area that the arrestee occu-
pies during custody. White, 669 A.2d at 902. See also Commonwealth v. Crouse, 729 A.2d 588, 598 (Pa.Super. 1998)(a protective
sweep of a private residence in connection with a valid arrest warrant was permissible under the state constitution).

Thus, under both the United States Constitution and the Pennsylvania Constitution the search incident to arrest that was
conducted by the police here was constitutionally permissible. Appellant’s claim is without merit.

II.
Appellant next argues that the evidence was legally insufficient to prove that he constructively possessed a firearm. Appellant’s

claim is without merit.

The Pennsylvania Supreme Court has set forth the applicable standard of review for sufficiency of the evidence claims as follows:

Whether the evidence, viewed in the light most favorable to the Commonwealth as verdict winner, is sufficient to
enable a reasonable [fact finder] to find every element of the crime beyond a reasonable doubt.  In applying this stan-
dard, we bear in mind that the Commonwealth may sustain its burden by means of wholly circumstantial evidence;
that the entire trial record should be evaluated and all evidence received considered, whether or not the trial court’s
rulings thereon were correct; and that the trier of fact, while passing upon the credibility of witnesses and the weight
of the proof, is free to believe all, part, or none of the evidence.

Commonwealth v. Reed, 990 A.2d 1158, 1161 (2010)(quotations and citations omitted).

Here, Appellant was charged with one (1) count of Person Not to Possess a Firearm.7 Appellant argues that the evidence was
insufficient as a matter of law to prove that Appellant possessed a firearm. Specifically, Appellant asserts that the Commonwealth
did not prove that he had the power to control the firearm or his intent to exercise control of the firearm. Appellant argues that the
elements of the offense were not proven by the totality of the circumstances. The basis of Appellant’s claim is that: (1) the gun was
found in another person’s apartment; (2) Appellant did not have joint control over the residence; and, (3) other people had equal
access to the residence and gun. However, the evidence established by the Commonwealth at trial proved beyond a reasonable
doubt that Appellant constructively possessed the firearm.

Since Appellant did not have physical possession of the firearm at the time of his arrest, the Commonwealth had to prove that
Appellant constructively possessed the firearm. The law regarding constructive possession has been firmly established in this
Commonwealth:

When contraband is not found on the defendant’s person, the Commonwealth must establish constructive posses-
sion.... Constructive possession is the ability to exercise conscious control or dominion over the illegal substance
and the intent to exercise that control. Two actors may have joint control and equal access and thus both may con-
structively possess the contraband. The intent to exercise conscious dominion can be inferred from the totality of
the circumstances.

Commonwealth v. Jones, 874 A.2d 108, 121 (quotations and citations omitted).
Here, while officers were obtaining a pair of pants for Appellant, he made two (2) attempts to try and sit down on the bed while

officers were holding onto him. (SH/JT 142). The area where Appellant attempted to sit on the bed was in close proximity to the
firearm. (SH/JT 142). Appellant had his hands cuffed behind his back, the handle of the gun was facing the edge of the bed. (SH/JT
126, 135). The location of the firearm was well within Appellant’s ability to control. See Commonwealth v. McKibbon, 977 A.2d 1188,
1995 (Pa.Super. 2009)(evidence sufficient to prove constructive possession of weapons from bedroom where defendant exited). See



june 29 ,  2012 page 281

also Commonwealth v. Gutierrez, 969 A.2d 584 (Pa.Super. 2009)(evidence sufficient to prove constructive possession of a shotgun
located behind a stereo in defendant’s residence).

Appellant’s claim is without merit.

III.
Finally, Appellant argues that the Trial court committed prejudicial error when it permitted Officer McAleer to testify regard-

ing Tayla Wright’s “statement” or nonverbal conduct meant as an assertion regarding ownership of the gun. Trial counsel failed to
object to the disputed testimony and thus Appellant’s argument has been waived. However, even if considered on its merits the
claim fails.

A. Waiver
In order to properly preserve an issue of error, the Pennsylvania Rules of Evidence requires the lodging of a present, contem-

poraneous objection:

Rule 103. Rulings on evidence

(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling that admits or excludes evidence unless

(1) Objection. In case the ruling is one admitting evidence, a timely objection, motion to strike or motion in limine
appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context.

P.R.E. 103 (a)(1).
The appellate courts have consistently maintained the necessity of a timely objection during the course of the presentation of

evidence. The Superior Court has stated that, “[T]he trial judge must be given an opportunity to rectify errors at the time they are
made.” Commonwealth v. Clair, 326 A.2d 272, 274 (Pa.Super. 1974). Pennsylvania case law is clear, “In the absence of an appropriate
objection made when the evidence is proffered at trial, the issue is not preserved for appeal and the applicable rule of evidence is
waived.” Commonwealth v. Foreman, 797 A.2d 1005, 1016 (Pa.Super. 2002). Additionally, in order for a claim of error to be
reviewed on appeal, Pennsylvania Rule of Appellate Procedure 302 (a) states as follows:

Rule 302. Requisites for Reviewable Issue

(a) General rule. Issues not raised in the lower court are waived and cannot be raised for the first time on appeal.

Pa.R.A.P. 302(a). See Commonwealth v. Nunn, 947 A.2d 756, 762 (Pa. Super. 2008)(defendant waived appellate review of all challenges
not preserved by objection before the trial court). As Trial Counsel did not make a contemporaneous objection to the testimony, any
issue that may have existed has been waived.

B. Alleged Error in Application of the Trial Court’s Ruling
on Appellant’s Motion in Limine

Here, Appellant challenges that admissibility of Officer McAleer’s testimony. Appellant asserts that the admission of said
evidence was inadmissible hearsay.8

In Appellant’s Concise Statement he argues that the Trial Court erred in admitting this testimony as it was contrary to the Trial
Court’s ruling on Appellant’s Motion in Limine. Appellant’s Motion in Limine specifically sought to exclude the statement made by
Tayla Wright, “That’s not my gun,” and the Trial Court excluded that statement. Specifically, the following exchange that took
place:

THE COURT: All right. As to any statement—the statement that Tayla Wright made about that’s the first time she ever
saw the gun, I’m granting the motion in limine to exclude that.

The Court perceives at that juncture that there is no police conduct that necessarily needed explanation that would
tend to be entertained by the jury as proof of substantive evidence of the defendant’s guilt for one or more of the
charges, and the potential for prejudicial affect outweighs it probative value.

So consequently, that particular statement is excluded.

PROSECUTOR: Very well, Your Honor.

DEFENSE COUNSEL: I would just ask Mr. Johnson to advise both of their main witnesses of that.

PROSECUTOR: I was going to say that he’s already on the witness stand. I did not tell him not to make that statement.

THE COURT: Tell him now.

PROSECUTOR: I’ll tell him that as well, I’m asking not her statement, but maybe her demeanor was—

THE COURT: You can have what her demeanor was—

PROSECUTOR: All right, thank you.

(SH/JT 167-168)(emphasis supplied).

It is clear from the transcript that the Trial Court excluded the specific statement that was the subject of the Motion in Limine.
Consistent with Appellant’s request, there was no attempt to introduce that statement. As such, the Trial Court did not violate its’
own ruling on the Motion in Limine. To the extent that Appellant is now arguing that the Motion in Limine encompassed something
other than the specific statement of Ms. Wright, the record demonstrates that such an allegation is incorrect.

C. Harmless Error
Should the Superior Court not find waiver of Appellant’s issue, or that Appellant did not misinterpret the ruling of Trial Court,

any alleged error committed by the Trial Court should be deemed harmless. As the Superior Court has stated:

Harmless error exists where: (1) the error did not prejudice the defendant or the prejudice was de minimis; (2) the
erroneously admitted evidence was merely cumulative of other untainted evidence which was substantially similar to
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the erroneously admitted evidence; or (3) the properly admitted and uncontradicted evidence of guilt was so over-
whelming and the prejudicial effect of the error was so insignificant by comparison that the error could not have
contributed to the verdict.

Commonwealth v. Chmiel, 889 A.2d 501, 521 (Pa. 2005).

Here, the admission of the disputed testimony constituted harmless error. The testimony regarding the demeanor of the Ms.
Wright: (1) did not prejudice Appellant; and, (2) the admitted evidence was merely cumulative as the Commonwealth provided
ample circumstantial evidence regarding the ownership of the firearm.

The evidence presented by the Commonwealth established that: (1) while officers were obtaining a pair of pants for Appellant,
he made two (2) attempts to try and sit down on the bed while officers were holding onto him; (2) the area where Appellant attempted
to sit on the bed was in close proximity to the firearm; and, (3) Appellant had his hands cuffed behind his back, the handle of the
gun was facing the edge of the bed. (SH/JT 126, 135, 142). See Commonwealth v. Chmiel, 889 A.2d 501, 529 (Pa. 2005)(harmless
error where trial court allowed the prosecutor to cross examine defendant regarding an alibi statement made to his attorney that
was deemed privileged).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: March 23, 2012
1 18 Pa.C.S.§6105 (A)(1).
2 18 Pa.C.S.§6106.
3 35 Pa.C.S.§780-113(a)(30).
4 35 Pa.C.S.§780-113(a)(16).
5 35 Pa.C.S.§780-113(a)(31).
6 The letters “SH/JT” followed by numerals refer to the Suppression Hearing/Jury Trial Transcript dated April 21, 2010-April 23,
2010.
7 18 Pa.C.S.§6105.
8 Appellant fails to specifically point to the trial transcript page where this alleged error of admission of evidence occurred. In
reviewing the record, the Trial Court assumes that Appellant is referring to the testimony provided by Officer McAleer on pages
177-178 of the transcript. The Trial Court again notes that there is no objection made by Appellant’s Trial Counsel.

Commonwealth of Pennsylvania v.
Raheem Smith

Criminal Appeal—Sentencing (Discretionary Aspects)—Excessive Aggregate Sentence—Putting Reasons on the Record

No. CC 200902074. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—March 30, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Raheem Smith, was charged by Criminal Information (200902074) with one count each of: Aggravated Assault1;
Kidnapping for Ransom2; Robbery-Serious Bodily Injury3, Robbery of a Motor Vehicle4, Unlawful Restraint5, Terroristic Threats6,
Recklessly Endangering Another Person7; and Criminal Conspiracy8.

On May 4, 2010, Appellant entered a general plea to all charges. On July 22, 2010, Appellant was sentenced to the following:
Count 1- Aggravated Assault, three (3) to six (6) years incarceration; Count 2- Kidnapping for Ransom, two (2) to four (4) years
consecutive to Count 1; Count 3- Robbery, three (3) to six (6) years concurrent to Count 1; Count 4- Robbery of a Motor Vehicle,
two (2) to four (4) years concurrent to Count 1; Count 5- Unlawful Restraint, no further penalty; Count 6- Terroristic Threats, no
further penalty; Count 7- Recklessly Endangering Another Person, no further penalty; and, Count 8 Criminal Conspiracy, one (1)
to two (2) years consecutive to Count 2. Thus the aggragate sentence was six (6) to twelve (12) years incarceration.

On July 26, 2010, Appellant filed a Post-Sentence Motion in the nature of a Motion to Modify Sentence. On September 22, 2010,
Appellant’s Post-Sentence Motion was denied. On October 10, 2010, Appellant filed a timely Notice of Appeal.

Facts
During Appellant’s plea the Commonwealth presented a summary of the evidence as follows:

Your Honor, had we proceeded to trial, the Commonwealth would have presented evidence from Sarah Smith, who
would testify that she is currently 16 years of age; that on January 13, during the evening hours between 7:00 p.m. and
11:00 p.m., she was inside 74 B Union Avenue in Ross Township with the defendant, Ricardo Snipe; defendant,
Raheem Smith; defendant, Jonathan Hipps and Miss Austi Grooms.

During that time period, the three defendants asked if she could help them make some quick money. She would
testify that she then said yes and made telephone contact with Curtis Hosey. Curtis Hosey being her sister’s former
boyfriend.
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Ms. Smith telephoned Mr. Hosey a number of times and was successful in luring Curtis Hosey a number of times and
was successful in luring Curtis Hosey to Apartment 74 B Union Avenue. She would tell the Court that she lured him
to this address telling him that she needed a ride home.

At about little after 2:00 a.m. on January 14, 2009, she would testify that she received a telephone call from Curtis
Hosey who was then outside the 74B Union address, and at that time, she asked Mr. Hosey to come inside the apart-
ment. When she did this, she would testify that the three defendants ran downstairs to a lower portion of the apart-
ment and waited for Curtis Hosey to enter the apartment.

She would testify that Curtis Hosey walked into the apartment, and shortly thereafter at the front entrance was
confronted by the three defendants. Demands were made for his money, and also she observed all three defendants
physically assault Curtis Hosey on the landing between the steps.

She would testify that the force of the blows knocked Mr. Hosey to the floor, and all three defendants participated in
kicking and punching Mr. Hosey as they were rifling through Mr. Hosey’s pockets for money.

She would testify that at some point, Mr. Hosey was stood up, ad the three defendants again made demands for
money. She heard Mr. Hosey say he didn’t have any money, that his wallet was inside his automobile that was parked
outside.

Snipe and Smith went outside for a brief period of time. The two came back within a short period of time, and at that
time told Mr. Hosey that the were unable to drive a stick shift automobile and at that time told Mr. Hosey that he would
have to drive them to a location where they were going to use [the] money to purchase marijuana. ...

Mr. Hosey would testify that inside his wallet inside his car that was parked outside was $24. There was a device that
he used, a GPS device. The money and the device were taken from the car, and he saw the device, the GPS device, in
one of the three defendants’ hands when they returned to the apartment. ...

He would be able to identify Ricardo Snipe, Raheem Smith hand (sic) Jonathan Hipps as the three individuals who
demanded money from him, physically assaulted him, searched his pockets for money. One of the defendants took his
cell telephone, and at some point Ricardo Snipe told him that he would have to drive them because neither three of
the people could drive his standard shift 1998 Chevrolet Metro vehicle. He agreed to do that.

He would testify that he was in fear for his life at that time. He saw Ricardo [Snipe] Smith (sic) with a knife. Ricardo
[Snipe] Smith (sic) told Curtis Hosey that before he left the apartment, that if he did anything, he would not follow the
directions that were given to him, that he would be stabbed along the route. ...

Curtis Hosey would testify, Your Honor, that he drove with directions that were given to him by Snipe. As Curtis
Hosey was traveling from the 74 Union Street address to Pittsburgh along California Avenue in the City of Pittsburgh
and Termon Avenue, he had been told by Ricardo Snipe that you’re lucky you haven’t been shot yet, and at the time
he would tell the Court that—he would testify that he was in fear of his life, and fortuitously, he would say, that there
was a Pittsburgh Police car that was parked at an intersection with the lights emergency lights activated.

He would testify that he attempted to drive his car into the police car. And when he stopped his car in front of that
police car, Mr. Hosey would testify that he bailed out and cried for help. And as he was doing this, he saw Raheem
Smith and Ricardo Snipe run from his vehicle.

Sergeant Matakovich from the Pittsburgh Police Department would testify that it was himself in that emergency
vehicle at the time, that the car did almost collide with his patrol car, that Curtis Hosey did jump out of the car, did
scream for help and that he personally observed two people, black males, flee from the Hosey vehicle.

He would testify, Your Honor, that he gave chase but could not locate the two people who fled from the Hoey
vehicle. He would testify that he summoned the help of Officer Timothy McConkey and the K-9 that works with
Officer McConkey.

Officer McConkey would testify that they attempted to follow the track of the two fleeing defendants, but because of
the weather conditions were unable to do so. ...

And, Your Honor, we would also have testimony that during the police investigation, that the victim’s vehicle was
searched, and inside that vehicle was a steak knife that was found in the interior of the Hosey vehicle. ...

Raheem Smith, Your Honor, was also interviewed. It was about January 15, 2009 at 2:30 a.m. He was Mirandized. It
was a Mirandized statement. It was Detective Brian Kohlhepp from Ross Township.

At that time, Raheem Smith said he was at 74B Union address with himself and Ricardo Snipe and Jonathan Hipps,
where they beat up and robbed a white male he knew only as CJ who was a friend of Sarah Smith’s. CJ was selected
because Sarah Smith hold him there was a possibility that he had money from an insurance settlement.

Raheem Smith admitted to telling CJ to empty his pockets—was told that there was money in that—CJ told them he
did not have any money but there was money inside his car. Raheem smith said he went to the victim’s car. He found
CJ’s wallet in a glove box, removed $25 cash. He would testify that himself and the other two people with him punched
and kicked CJ during the incident.

Your Honor, we would have testimony that the GPS unit belonging to belonging (sic) to Curtis Hosey was recovered
from the 74B Union Address. Mr. Hosey would also testify, Your Honor, that his cell telephone that was taken from him
was never recovered and that Raheem Smith told the law enforcement officers that he had possession of the telephone
but lost it as he was running away from the vehicle during the escape route.

(GPT 8-16).9
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Matters Complained of on Appeal10

Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

I. The trial court erred when it denied Defendant’s Motion to Reconsider Sentence where the trial court abused its
discretion when it sentenced Defendant to three to six years incarceration at Count one to be followed with consecu-
tive sentences of two to four years at Count two and one to two years at Count eight for a total sentence of six to twelve
years without adequately stating its reasons on the record and without due consideration of the sentencing factors set
forth at 42 Pa.C.S.A. §9721.

II. The trial court erred when it denied Defendant’s Motion to Reconsider Sentence where the trial court abused its
discretion when it imposed an aggregate sentence of six (6) to twelve (12) years incarceration without adequately
stating its reasons on the record and without due consideration of the sentencing factors set forth at 42 Pa.C.S.A.
§9721.

Discussion
Appellant raises three (3) claims as to sentencing issues: (A) the Trial Court abused its discretion in imposing an aggregate

sentence of six (6) to twelve (12) years by running the sentences consecutively; (B) the Trial Court erred by imposing the sen-
tence without placing adequate reasons on the record; and, (C) the Trial Court erred by imposing the sentence without giving due
consideration of the sentencing factors set forth at 42 Pa.C.S.A. §9721. These claims are without merit.

Appellant’s claims challenge the discretionary aspects of sentencing thus implicating the following principle:

[T]he proper standard of review when considering whether to affirm the sentencing court’s determination is an abuse
of discretion...[A]n abuse of discretion is more than a mere error of judgment; thus, a sentencing court will not have
abused its discretion unless the record discloses that the judgment exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will. In more expansive terms, our Court recently offered: An abuse of discre-
tion may not be found merely because an appellate court might have reached a different conclusion, but requires a
result of manifest unreasonableness, or partiality, prejudice, bias or ill-will, or such lack of support so as to be clearly
erroneous.

The rationale behind such broad discretion and the concomitantly deferential standard of appellate review is that
the sentencing court is in the best position to determine the proper penalty for a particular offense based upon an eval-
uation of the individual circumstances before it.

Commonwealth v. Walls, 926 A.2d 957, 961 (Pa.2007)(citations and quotations omitted).

Furthermore, challenges to the discretionary aspects of sentencing do not entitle an Appellant to review as of right. An appel-
lant challenging the discretionary aspects of sentencing must satisfy a four (4) part test:

In order to invoke the jurisdiction of the Superior Court the Court determines: (1) whether Appellant has filed a timely
Notice of Appeal pursuant to Pa.R.A.P. 902 and 903; (2) whether the issue was properly preserved at sentencing or in
a Motion to Reconsider a Motion to Modify Sentence pursuant to Pa.R.A.P. 2119(f); and (4) whether there is a substan-
tial question that the sentence appealed from is not appropriate under the sentencing code pursuant to 42
Pa.C.S.A.§9781(b).

Commonwealth v. Evans, 901 A.2d 528, 533 (Pa.Super. 2006) appeal denied, 909 A.2d 303 (2006).

A. Aggregate Sentence
While Appellant has filed a timely Notice of Appeal, and properly preserved this claim by filing a Post Sentence Motion raising

this claim that the aggregate sentence was harsh, nonetheless, Appellant has not presented a substantial question that entitles
Appellant to review in this instance. The Superior Court will not accept bald assertions of sentencing errors and the Court has indi-
cated that a substantial question exists, “only when the Appellant advances a colorable argument that the sentencing judge’s
actions were either: (1) inconsistent with a special provision of the sentencing code; or, (2) contrary to the fundamental norms
which underlie the sentencing process.” Commonwealth v. Sierra, 752 A.2d 910, 912-213 (Pa.Super. 2000).

Appellant has not presented a substantial question by merely claiming that the six (6) to twelve (12) year aggregate sen-
tence was harsh. See Commonwealth v. Marts, 889 A.2d 608, 611-612 (Pa.Super. 2005)(the trial court’s exercise of discretion
in imposing consecutive as opposed to concurrent sentences is not viewed as raising a substantial question that would allow
the granting of allowance of appeal). It is well established that, “In a challenge to the discretionary aspects of sentence the
appellant must invoke this courts’ jurisdiction by including in his or her brief a separate concise statement demonstrating that
there exists a substantial question as to the appropriateness of the sentence under the sentencing code.” Commonwealth v.
Wright, 600 A.2d 1289, 1290 (Pa.Super. 1990), see also Commonwealth v. Tuladziecki, 522 A.2d 17, 19 (Pa. 1987), Pa.R.A.P.
2119(f). Appellant has not complied with Pa.R.A.P. 2119(f) and the issue is waived. Commonwealth v. Robinson, 931 A.2d 15,
19 (Pa.Super. 2007)(if defendant fails to include an issue in his 2119(f) statement and the Commonwealth objects, the issue is
waived).

Appellant merely argues that the Trial Court imposed a harsh sentence by running Appellant’s sentences consecutively. The
imposition of a concurrent or consecutive sentence is discretionary. Commonwealth v. Wienckowski, 537 A.2d 866, 870 (Pa.Super.
1988). Appellant has not presented a substantial question.

Even if the Superior Court were to determine that Appellant has raised a substantial question as to the appropriateness of
sentence it is without merit. Here Appellant committed four violent felonies that involved the assault, robbery and kidnapping
of the victim. The victim was terrorized by these events, and Appellant had an extensive juvenile history that was unreflected
in the prior record score of zero (0). The Trial Court noted at the time of sentencing, “...he had at least three as many as four
simple assaults in his background and he had been unable to avail himself of Vision Quest, Boot Camp, probation within the
community, Abraxis, The Academy, and, in fact, he absconded three times from Vision Quest International and Vision Quest
National.” (ST 11).
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Appellant was sentence to periods of incarceration as follows:

Count One (1): Aggravated Assault- three (3) to six (6) years (below mitigated range sentence);

Count Two (2): Kidnapping- two (2) to four (4) years (below mitigated standard range sentence) consecutive with
Count One (1);

Count Three (3): Robbery- three (3) to six (6) years (standard range sentence) concurrent to Count One (1);

Count Four (4): Robbery of a Motor Vehicle- two (2) to four (4) years consecutive to Count One (1) (standard range
sentence);

Count Five (5): Unlawful Restraint-no further penalty;

Count Six (6): Terroristic Threats- no further penalty;

Count Six (7): Recklessly Endangering Another Person- no further penalty;

Count Eight (8): Criminal Conspiracy (Aggravated Assault)-one (1) to two (2) years consecutive to Count 2 (below
mitigated range sentence).

S.T. at pp. 12-1311.

In an analogous circumstance The Superior Court has stated with presently applicable acumen:

Thus, in our view, the key to resolving the preliminary substantial question inquiry is whether the decision to
sentence consecutively raises the aggregate sentence to what appears upon its face to be, an excessive level in light
of the criminal conduct at issue in the case...while in extreme cases such as those found in Dodge [58 1/2-124 years
imprisonment for property crimes] this exercise of discretion can be viewed as raising a substantial question; here
the crimes do not inure to such a finding. Appellant took part in what could be described as a “crime spree”. It
involved first an armed robbery of two individuals at a retail store, then a kidnapping of a father and infant daughter
as well as a car theft. Compounding the prior crimes, Appellant’s co-conspirator drove in a manner threatening the
lives of the kidnap victims. In all numerous individuals were terrorized during this spree and numerous lives
endangered.

Commonwealth v. Gonzalez-Jesus, 994 A.2d 595, 598-599 (Pa.Super. 2010)(footnote omitted)(citing Commonwealth v. Dodge,
957 A.2d 1198 (Pa.Super. 2008)). See Commonwealth v. Mastromarino, 2 A.3d 581, 588 (Pa.Super.2010) (sentencing court has
discretion to impose its sentence concurrently or consecutively to other sentences being imposed pursuant to 42 Pa.
C.S.A.§9721), see also Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa.Super. 1995)(explaining that defendant is not entitled to
“volume discount” for his or her crimes).

Appellant’s claim is without merit.

B) Adequate Reasons on the Record
and

C) Consideration of Sentencing Factors
Appellant next argues that the Trial court did not present adequate reasons on the record or articulate consideration of sentencing

factors. The Superior Court has articulated the applicable standard of review as follows:

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed
on appeal absent a manifest abuse of discretion. In this context, an abuse of discretion is not shown merely by an error
in judgment. Rather, the appellant must establish, by reference to the record, that the sentencing court ignored or mis-
applied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly
unreasonable decision.

Commonwealth v. Rodda, 723 A.2d 212, 214 (Pa.Super. 1999). See also, Commonwealth v. Walls, 925 A.2d 957, 961 (Pa. 2007)(“An
abuse of discretion may not be found merely because an appellate court might have reached a different conclusion, but requires a
result of manifest unreasonableness, or partiality, prejudice bias or ill-will, or such a lack of support as to be clearly erroneous.”).

The procedures to be followed by the Trial Court at the time of sentencing are statutorily prescribed. Appellant alleges that the
Trial Court did not follow Pa.R.Crim.P. 704 (C)(2) which states that, “ The judge shall state on the record the reasons for the
sentence imposed.” See also 42 Pa.C.S.A.§9721(b)(requiring a statement of reasons on the record by the Trial Court during the
imposition of sentence).

Contrary to the arguments of Appellant, the Trial Court stated the following reasons at the time of sentencing which address
both aspects of Appellant’s claim:

As to Rasheem Jamal Smith, again the Court has taken into account the presentence report, making that part of the
record in this matter consistent with the Rules of Criminal Procedure. In that regard the court notes that his juvenile
history, he has a juvenile history that is unreflected in the prior record score of zero. Although they did not amount to
assaultive behavior at the [this] dimension, he had at least three as many as four simple assaults in his background
and he had been unable to avail himself of Vision quest, Boot Camp, Probation within the community, Abraxis, The
Academy, and, in fact, he absconded three times from Vision Quest International and Vision Quest National.

The Court notes again on the positive side from Mr. smith his relatively young age, his admission of guilt, and accept-
ance of responsibility. The Court notes the serious nature of the injuries to the victim in this matter and the necessity
to protect the community by virtue of the sentencing scheme in Pennsylvania. The Court has taken into account the
rehabilitative needs of the defendant, the presentence report, and as far as it reflects positively on the defendant’s
background and negative part of that particular presentence report. The Court notes at this juncture, of course, it
necessary that Mr. Smith serve a period of incarceration based on all of those factors and the Court will impose the
following sentence...
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(ST 11-12).

The Trial Court met the statutorily prescribed requirements touching upon the character of Appellant, the facts of the crime,
prior criminal history of Appellant and protection of the public. Pennsylvania law requires that the record as a whole must reflect
a sentencing court’s reasons including its meaningful consideration of the facts of the crime and the character of the offender. See
Commonwealth v. Malovich, 903 A.2d 1247, 1254 (Pa.Super. 2006)(specific listing of factors not necessarily where sentencing
record reflects the reasons for the sentence).

The appellate courts have continually held that the Trial Court’s do not need to employ a check list when sentencing to comply
with the statutory requirements. Commonwealth v. Marcias, 968 A.2d 773, 777 (Pa.Super. 2009). The sentence imposed by the Trial
Court will not be disturbed as long as the Trial Court demonstrates on the record that it has weighed the sentencing guidelines with
the facts of the crime and the defendant’s character in a meaningful fashion. Commonwealth v. Anderson, 830 A.2d 1013, 1020
(Pa.Super. 2003). The record here demonstrates that the Trial Court was aware of its obligation and met that obligation.

These claims are without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: March 30, 2012

1 18 Pa.C.S. § 2702(a)(1).
2 18 Pa.C.S. § 2901(a)(1).
3 18 Pa.C.S. § 3701(a)(1).
4 18 Pa.C.S. § 3702(a).
5 18 Pa.C.S. § 2902(a)(1).
6 18 Pa.C.S. § 2706(a)(1).
7 18 Pa.C.S. § 2702(a)(1).
8 18 Pa.C.S. § 903(a)(1).
9 The letters “GPT” followed by numerals refer to pages of the Guilty Plea Transcript dated May 4, 2010.
10 The Trial Court set forth Appellant’s “claims” verbatim from his Concise Statement of Errors above. However, the Trial Court
perceives no difference between the two claims raised by Appellant and will address Appellant’s claim(s) in one discussion.
11 The letters “S.T.” followed by numerals refer to pages of the Sentencing Transcript dated July 22, 2010.

Harry Guidotti, and Universal Promotions, Inc. v.
Ben Del Prince, and The Del Prince Marketing Group, LLC

Contract—Summary Judgment—Coordinate Jurisdiction Rule—Fiduciary Duty

No. GD 09-008835. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—March 5, 2012.

OPINION
Plaintiffs have appealed the granting of defendants’ Motion for Summary Judgment. This Opinion explains why summary judg-

ment was granted. The following facts do not appear to be disputed.

Factual Background
In 1997, defendant Ben Del Prince (Del Prince) became employed by plaintiff, Universal Promotions, Inc. (Universal).1 While

he worked for Universal and its predeccesor, Del Prince did not have a written employment contract; nor is it alleged he signed
any confidentiality agreement or agreement not to compete. In 2004, Del Prince purchased 240 shares of Universal stock pursuant
to, among other documents, a Stock Purchase Agreement and a Shareholders’ Agreement. The price was $187,250, i.e., $780.20 per
share, which was to be paid at future dates solely from the proceeds of discretionary distributions Del Prince was to receive from
Universal by virtue of his stock ownership. At all relevant times, plaintiff Guidotti owned 52% of Universal’s stock and was
Universal’s chairman of the board of directors and majority shareholder.

The Stock Purchase Agreement contained an integration clause. Paragraph 9, “Forfeiture of Stock,” provided, among other
things, that if Del Prince’s employment with Universal was “terminated for Cause (as defined in the Shareholders’
Agreement),” his right, title and interest in the stock would be forfeited to Guidotti. Section 1.02, “Call Right,” of the
Shareholders’ Agreement provided that pursuant to the Stock Purchase Agreement, if Del Prince was terminated for cause,
the shares for which he had paid would be subject to the “Call Right” and the unpaid for shares forfeited to Guidotti. The
Shareholders’ Agreement also provided that 1) Universal had the first opportunity to exercise the Call Right, and if it declined,
Guidotti could purchase the shares; and 2) the purchase price was set at $780.20 per share, which is the same price Del Prince
was to pay for his shares. There was no affirmative obligation for Universal or Guidotti to purchase the shares. The term
“cause” was defined, in relevant part, as
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(B) the commission of any material act involving dishonesty, fraud or a breach of the duty of loyalty with respect to
[Universal] or any of its subsidiaries or conduct tending to bring the Company or any of its subsidiaries into public
disgrace or disrepute;

(C) gross negligence or willful misconduct with respect to [Universal] or any of its subsidiaries which [Del Prince]
fails to remedy within a reasonable period of time following written notice from [Universal] of such gross negligence
or willful misconduct ...

The Shareholders’ Agreement further provided:

ARTICLE II

CONFIDENTIALITY

Section 2.01. Confidentiality. During the period that a Shareholder owns shares and thereafter, such Shareholder
shall not, without the prior written consent of the company, directly or indirectly, communicate or otherwise disclose
or permit the disclosure of any Confidential Information (as defined below) relating to the business or operations of
the Company to any other person or entity, use any such information for his benefit or the benefit of any other person
or entity or use any such information to the detriment of the Company.

As used herein, the “Confidential Information” of the Company shall mean all information concerning or related
to the business, operations, financial condition or prospects of the Company or any of its Affiliates, regardless of
the form in which such information appears and whether or not such information has been reduced to a tangible
form, and shall specifically include (a) all information regarding the customers, suppliers, distributors, sales rep-
resentatives and licensees of the Company and its Affiliates, in each case whether present or prospective, (b) all
inventions, discoveries, trade secrets, processes, techniques, methods, formulae, ideas and know-how of the
Company and its Affiliates, and (c) all financial statements, audit reports, budgets and business plans or forecasts
of the Company and its Affiliates; provided, that the Confidential Information of the Company shall not include (i)
information which is or becomes generally known to the public through no act or omission of the Shareholder and
(ii) information which has been or hereafter is lawfully obtained by the Shareholder from a source other than the
Company (or any of its Affiliates or their respective officers, directors, employees, equity holders or agents) so long
as, in the case of information obtained from a third party, such third party was or is not, directly or indirectly, sub-
ject to an obligation of confidentiality owed to the Company or any of its Affiliates at the time such Confidential
Information was or is disclosed to the Shareholder. As used in this paragraph, an “Affiliate” of the Company shall
mean an entity or individual which controls, is controlled by or is under common control with the Company, and the
term “control” shall mean, with respect to any entity, the possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of such entity, whether through ownership of voting securities,
by contract or otherwise.

Section 2.02. Proprietary Rights. All trade secrets, procedures, processes and know-how relating thereto developed
by the Company (the “Trade Secrets”), in connection with which a Shareholder performs services or with which a
Shareholder otherwise becomes familiar shall be owned by and belong exclusively to the Company, and none of the
Shareholders shall have any personal interest therein. None of the Shareholders shall assert any rights to any of the
Trade Secrets.

Original bold print; underlining added. Article IV, Section 4.01 of the Shareholders’ Agreement, “Termination,” specifically pro-
vided that the rights and obligations of any Shareholder arising under the Shareholders’ Agreement would terminate on the date
the Shareholder ceased to own shares in Universal. Section 6.02 provided that whenever any action of the shareholders was
required or permitted, a majority of the shareholders was required. Since Guidotti was the majority shareholder, he controlled all
such actions. The Stock Purchase Agreement was between Guidotti and Del Prince, but the Shareholders’ Agreement was between
Universal and the shareholders.

Universal terminated Del Prince on November 23, 2007, from his position as sales and marketing vice president. On or about
April 7, 2008, the Unemployment Compensation Board of Review (Board) found Del Prince had disregarded a directive given to
him by Universal and failed to offer a good faith justification for doing so. Del Prince was therefore found ineligible for benefits.
This ruling by the Board did not determine whether Del Prince was fired for cause under the Shareholders’ Agreement, and the
Shareholders’ Agreement did not provide that a finding by the Board that a terminated employee was not entitled to benefits
constituted cause under the Shareholders’ Agreement.

Universal and Del Prince entered into a Redemption Agreement, Settlement Agreement and Release (Settlement
Agreement) on May 9, 2008, “to be effective as of January 1, 2008.” The Settlement Agreement was executed by Catherine
Scanlon as president of Universal. Del Prince signed on his own behalf and also executed a Stock Power, effective January 1,
2008, selling his shares to Universal. The Settlement Agreement does not recite that it requires approval by the Board of
Directors or the shareholders. Universal merely warrants, in paragraph 5, that the Settlement Agreement has been duly author-
ized by all necessary action on the part of Universal. According to its terms, the Settlement Agreement resolves the issue of
whether Universal had “cause,” as defined in the Shareholders’ Agreement, to terminate Del Prince and settles Del Prince’s
claim that Universal owed him commissions relating to accounts he serviced prior to his termination. Under the Settlement
Agreement, Del Prince and Universal release each other from any claims or causes of action “occurring or arising prior to the
date hereof,” “whether known or unknown, suspected or unsuspected,” including those arising out of or relating to “(i) the
employment (including, but not limited to, the termination of such employment) of shareholder by the Company; (ii)
Shareholder’s ownership of the Shares; and (iii) any claim of ” Del Prince or Universal against the other “for alleged breach of
representations, warranties and other provisions of Purchase Agreement, Shareholders’ Agreement, Promissory Note, Pledge
Agreement or Employment Agreement entered into between Universal and Del Prince.” 2 Del Prince had paid for 186.88 shares
of Universal’s stock; under the Settlement Agreement he received $145,803.77, which represents $780.20 per share as provided
for in the Shareholders Agreement, this being the purchase price of the shares.
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Procedural Background and Summary of Plaintiffs’ Claims
Plaintiffs filed the instant lawsuit stemming from the events detailed above. The essence of plaintiffs’ claims is that Del

Prince, even prior to his termination, was scheming to go into business in competition with Universal and destroy
Universal’s business. See Plaintiffs’ Complaint, paragraphs 11, 12, 20, 21 and 22. Plaintiffs contend Del Prince concealed
his scheme to induce Universal to enter into the Settlement Agreement and obtain an inflated price for his shares, thus
diminishing the value of the shares held by the other shareholders, to-wit, Guidotti (52%) and Scanlon (24%). Preliminary
Objections to the Complaint were heard by the Honorable Christine Ward and Counts III and VI were dismissed. Judge
Ward overruled the objections to the counts which are the subject of defendants’ Motion for Summary Judgment, which are
summarized as follows:

(a) Count I Guidotti v. Del Prince, Breach of Fiduciary Duty.
Count V Universal v. Del Prince, Breach of Fiduciary Duty.
These counts aver that as a shareholder, Del Prince had a fiduciary duty to disclose his alleged scheme prior to enter-

ing into settlement negotiations, breached said duty, obtained an inflated value for his stock and diminished the value 
of the stock and the company.

(b) Count II Guidotti v. Del Prince, Fraud. Guidotti claims Del Prince’s alleged scheme was a material fact which Del
Prince was required to disclose, that he relied on Del Prince’s good faith and had he known of the alleged scheme he
would not, as a director and majority shareholder, voted to approve the Settlement Agreement.

(c) Count IV Universal v. Del Prince, Fraudulent Inducement of Contract.
This is essentially the same claim as Count II on behalf of Universal.

(d) Count VII Universal v. both defendants, Tortious Interference with Contract. Universal alleges defendants contacted
its customers and “suggested” they cancel their existing contracts and/or demand a return of their deposits which
Universal relied on for upfront costs of its incentive programs. Universal contends defendants did this with intent to
harm its contractual relations and that it lost $140,000.00 in deposits, which affected its cash flow. Nowhere is it
alleged that any customers cancelled or failed to perform their contracts with Universal; nor is it alleged that the
customers were not entitled to their deposits.

(e) Count VIII Universal v. both defendants, Theft of Trade Secrets/Confidential Information. Universal contends Del
Prince obtained customer names by unauthorized computer access and defendants used the information to learn
financial details of existing customers and undersell Universal and interfere with Universal’s “on-going” contracts.

Discussion
Plaintiffs first contend that because defendants’ Motion for Summary Judgment was a rehash of those preliminary objec-

tions which Judge Ward overruled, I was bound by Judge Ward’s rulings under the coordinate jurisdiction rule. This rule pro-
hibits judges sitting in the same court from overruling each other’s decisions. Domineck v. Mercy Hospital of Pittsburgh, 673
A.2d 959 (Pa. Super. 1996). It is well recognized, however, that the rule does not preclude the granting of summary judgment
following the denial of preliminary objections. This is so because the case is at a different procedural posture. While prelimi-
nary objections are directed to the pleadings, on summary judgment the court may also consider discovery depositions,
answers to interrogatories, admissions, affidavits and other evidence. Austin J. Richards, Inc. v. McClafferty, 538 A.2d 11 (Pa.
Super. 1988).

Plaintiffs are also mistaken as to what they must demonstrate to overcome a motion for summary judgment. At least twice in
their brief they aver they have pleaded sufficient facts in their Complaint. See Plaintiffs’ Brief in Opposition to Defendants’ Motion
for Summary Judgment, at pages 6, 10. In order to withstand the Motion for Summary Judgment, plaintiffs were required to pro-
duce evidence showing the existence of facts material to their causes of action. See the Note to Pa. R.C.P. 1035.2. Plaintiffs cannot
simply claim such evidence exists and expect their claims to survive. As noted by the Court in Roland v. Kravco, Inc., 513 A.2d
1029, 1034 (Pa. Super. 1986), the “rules of civil procedure are designed to eliminate the poker game aspect of litigation and
compel the players to put their cards face up on the table before trial begins.” The record lacks evidence and legal support for
plaintiffs’ claims.3

With regard to Counts I and V (Del Prince’s alleged breach of a shareholder’s fiduciary duty), plaintiffs acknowledge they have
found no published case law holding that a minority shareholder owes a fiduciary duty to a majority shareholder or the corpora-
tion. See Plaintiffs’ Brief in Opposition to Defendants’ Motion for Summary Judgment, at page 4. As noted in Justice Saylor’s con-
curring opinion in Warehime v. Warehime, 761 A.2d 1138, 1145 (Pa. 2000), at footnote 3, “minority interests generally do not owe
fiduciary obligations to a corporation.” A breach of fiduciary duty is a breach of trust and the focus is on a confidential relation-
ship where the parties do not deal on equal terms. Because of the vulnerability of minority shareholders, the law imposes a duty
upon the majority to act with the utmost good faith and loyalty in transacting corporate affairs. Even if plaintiffs had been able to
produce case law and evidence to establish Del Prince owed and breached a fiduciary duty to plaintiffs, they have provided no
evidence to support their contention that the value of Universal and its stock was at all diminished, let alone as a result of actions
by Del Prince.

Count II (fraud) avers Del Prince’s failure to disclose to Guidotti his alleged scheme, when he had an alleged duty to do so,
caused Guidotti to vote for the Settlement Agreement, resulting in Del Prince’s receiving an inflated price for his shares, while the
value of Guidotti’s shares “was harmed.” See paragraph 39 of Plaintiffs’ Complaint. The essential elements of fraud are (1) a mis-
representation or fraudulent utterance; (2) an intention by the maker that the recipient will thereby be induced to act, or refrain
from acting; (3) justifiable reliance by the recipient on the misrepresentation; and (4) damage to the recipient as a proximate
result. Glover v. Severino, 946 A. 2d 710 (Pa. Super. 2008). The misrepresentation need not be a positive assertion, but can be any
artifice by which a person is deceived to his disadvantage, including concealment of that which should have been disclosed. Wilson
v. Donegal Mutual Insurance Company, 598 A.2d 1310 (Pa. Super. 1991). For an omission to be fraud, however, there must be a
duty to speak. Mere silence, in the absence of a duty to speak, is insufficient. The duty to disclose arises where there is a confiden-
tial or fiduciary relationship between the parties involved. Drapeau v. Joy Technologies, Inc., 670 A.2d 165 (Pa. Super. 1996),
appeal denied, 683 A.2d 883 (Pa. 1996)(TABLE). Even if there is a duty to speak, the other elements of fraud must be established.
Plaintiffs have failed to produce evidence tending to establish Del Prince owed them a duty or that they were damaged. There is
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no evidence Del Prince was asked of his plans and remained silent. Even if plaintiffs had succeeded in raising questions of fact as
to some of the elements of fraud, they were not, as a matter of law, justified in relying on Del Prince’s silence to conclude he would
not compete with Universal.

The elements of fraudulent inducement to contract are the same as fraud. Unsupported assertions and conclusory accusations
cannot create genuine issues of material fact as to the existence of fraud. Furthermore, fraudulent inducement claims are
commonly barred if the contract is fully integrated, such as the Settlement Agreement at issue. Hart v. Arnold, 884 A.2d 316 (Pa.
Super. 2005).

Plaintiffs cite the Memorandum Opinion of the Honorable R. Stanton Wettick, Jr. in the case of Carmeuse Lime, Inc. v. Elkem
Metals Company-Ashtaubula LP, No. GD 04 - 025300 (Allegheny County, July 26, 2007), for the proposition they can introduce
evidence of fraud despite the presence of an integration clause. First, plaintiffs have not introduced evidence to raise issues of fact
as to fraud. Second, Carmeuse is distinguishable because the representations plaintiffs claim Del Prince had a duty to make were
the type the parties would be expected to have included in the Settlement Agreement, given the competitive nature of the sales
industry. Plaintiffs, however, fail to aver that the subject of Del Prince’s competing with Universal was even broached in the
settlement discussions. Thus, even if Del Prince had plans to compete with Universal prior to the execution of the Settlement
Agreement, he was free to do so since he had been terminated. Furthermore, plaintiffs point to no evidence of record showing Del
Prince was planning to compete with Universal prior to his termination.

Count VII alleges Del Prince interfered with Universal’s existing contracts by suggesting to Universal’s customers they cancel
their existing contracts and/or demand a return of their deposits. One who intentionally interferes with the performance of a
contract between plaintiff and a third party by inducing or causing the third party not to perform the contract is subject to liability
for the resulting pecuniary loss. Restatement (Second) of Torts § 766. The elements of the cause of action are (1) the existence of
a contractual relation between plaintiff and a third party; (2) purposeful action by defendant specifically intended to harm the
existing relation; (3) the absence of privilege or justification by defendant to do so and (4) the occasioning of actual legal damage
as a result of defendant’s conduct. See Strickland v. University of Scranton, 700 A.2d 979, 985 (Pa. Super. 1997). Plaintiffs have not
averred a specific contractual relationship with which defendants interfered, a breach by any third party of a contract with
Universal, the terms of any contract Universal had with a third party, that Universal was not obligated to return the deposits, or
that a specific customer had a contract with Universal that contained an automatic renewal, let alone the existence of any evidence
raising an issue of fact as to any of these scenarios.

Lastly, Universal contends in Count VIII the defendants committed theft of its trade secrets and confidential information. The
duty not to disclose confidential information and/or trade secrets was imposed upon Del Prince under the Shareholders’
Agreement while he remained a shareholder. See Article II of the Shareholders’ Agreement. It is clear by the terms of the
Settlement Agreement that after May 9, 2008, Del Prince was no longer obligated under the Shareholders’ Agreement. See
Settlement Agreement, paragraphs 7and 9b. Because the Settlement Agreement was effective January 1, 2008, it could even be
argued Del Prince’s obligations under the Shareholders’ Agreement were terminated on that date. Under the Shareholders’
Agreement, confidential information includes neither information which is or becomes generally known to the public through no
act or omission of the shareholder, nor information obtained lawfully by the shareholder from a source other than Universal. To
show misappropriation of a trade secret, Universal must show (1) there was a trade secret of value to the employer and important
to the conduct of its business; (2) by reason of discovery or ownership the employer had the right to the use and enjoyment of the
secret; and (3) the secret was communicated to the employee while he was in a position of trust and confidence under such
circumstances as to make it inequitable and unjust for him to disclose it to others, or to make use of it himself, to the prejudice of
his employer. A.M. Skier Agency, Inc. v. Gold, 747 A.2d 936, 940 (Pa. Super. 2000). The factors considered in determining the
existence of a trade secret are:

(1) the extent to which the information is known outside the owner’s business; (2) the extent to which it is known by
employees and others involved in the owner’s business; (3) the extent of measures taken by the owner to guard the
secrecy of the information; (4) the value of the information to the owner and to his competitors; (5) the amount of effort
or money expended by the owner in developing the information; and (6) the ease or difficulty with which the informa-
tion could be properly acquired or duplicated by others.

Christopher M’s Hand Poured Fudge, Inc. v. Hennon, 699 A.2d 1272, 1275 (Pa. Super.1997) Whether a compilation of customer data
deserves protection as a trade secret is determined on a case-by-case basis. To qualify as a trade secret, information must be an
employer’s actual secret and not merely comprise general or customary trade practices. Iron Age Corporation v. Dvorak, 880 A.2d
657 (Pa. Super. 2005). If the information can be obtained by legitimate means, it is not a trade secret. Shepherd v. Pittsburgh Glass
Works, LLC, 25 A.3d 1233 (Pa. Super. 2011).

Deposition testimony of Catherine Scanlon, Universal’s president, revealed that customer names and other information can
be accessed on the corporation’s website. (T-33). Store managers, clients, employees and coordinators had access to Universal’s
“School Site” and nothing prevented them from disclosing the information to the public. (T-84, 129). (Also see Guidotti deposi-
tion at 105). Although some of Universal’s information was password protected, Universal gave passwords to employees, man-
agers and clients who could access school lists, stores involved and the amount of money each school had on deposit. (Scanlon
deposition at 86). Jeffrey Obuchowski, Universal’s website developer, was not required to sign a confidentiality agreement.
(T-42). Although Universal alleged its programs were copyrighted, it failed to identify specific programs or provide copyright
documentation. Guidotti’s deposition testimony revealed that none of Universal’s financial information was found on Del
Prince’s computer; nor was there evidence he shared Universal’s financial information with anyone.5 Examining the factors to
be considered in determining the existence of a trade secret, as set forth in Hennon, supra, plaintiffs failed to introduce any
evidence with regard to factors four through six. 5 Even if the information did not rise to the level of a trade secret, Universal
could have indicated its confidential nature by requiring a non-disclosure agreement. Yet neither Universal’s employees nor
customers were required to sign a confidentiality or non-disclosure agreement. Plaintiffs have failed to provide evidence which
would create a material fact as to whether Del Prince appropriated trade secrets and/or confidential information.

Moreover, under paragraph 9b of the Settlement Agreement, Universal releases and discharges Del Prince

from any and all liabilities, claims, causes of action, judgments, damages, losses, expenses or demands of any kind
whatsoever, whether known or unknown, suspected or unsuspected ... which the Company now has, has ever had, or
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may hereafter have with respect to any matter occurring or arising prior to the date hereof ... including ... [those] ...
arising out of or relating to: (i) the employment ... of [Del Prince] by [Universal]; (ii) [Del Prince]’s ownership of the
Shares; and (iii) any claim of [Universal] against [Del Prince] for the alleged breach of representations, warranties
and other provisions of the Del Prince Agreements.6

Universal’s claims against Del Prince for theft of confidential information and/or trade secrets are premised on the Shareholder’s
Agreement. Universal has given up such claims under the Settlement Agreement. Further, Universal has produced no evidence it
was fraudulently induced to enter into the Settlement Agreement.

BY THE COURT:
/s/O’Brien, A.J.

Dated: March 5, 2012

1 For the previous three years, Del Prince had been employed by Universal’s predecessor company. According to plaintiffs’
Complaint, “Universal is in the business of providing turn key promotions, including shopper incentives, school programs, travel
incentives and marketing activities.”
2 As stated previously, plaintiffs do not allege Del Prince entered into a written employment agreement.
3 I note defendant Del Prince Marketing Group, LLC was neither a shareholder of Universal nor a party to any of the agreements
involved; nor is there any evidence this entity existed prior to the execution of the Settlement Agreement. Summary judgment was
therefore entered as to Counts VII and VIII, as they relate to this defendant.
4 Furthermore, paragraph 6(c) of the Stock Purchase Agreement warranted Del Prince had received Universal’s financial state-
ments and had access to all information related to the business and its operation prior to purchasing Universal Stock.
5 For example, since many of Universal’s customers were supermarkets, it would seem that Universal could have gone to any tele-
phone directory to obtain the names of prospective supermarket customers without expending money or significant effort to develop
this information.
6 The “Del Prince Agreements” include the Shareholders’ Agreement. See paragraph 9a of the Settlement Agreement.

James Gould and Joanne Gould, his wife v.
Sharpsburg Borough

Personal Injury—Nonsuit—Notice of Dangerous Condition

No. GD 10-6901. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 30, 2012.

OPINION
INTRODUCTION

Plaintiffs have appealed our Order denying their Post-Trial Motion and refusing to remove the nonsuit entered in the captioned
matter at the close of their case.

Mr. Gould had fallen in a hole in the Borough’s Kennedy Park shortly after his wife had parked their car and he had begun
walking to his destination across the street from the park. He suffered a severe and painful injury to his leg. As part of
Plaintiffs’ case they had to prove that the Borough had either constructive or actual knowledge of the hole and had neglected
to fill it in. At the close of Plaintiffs’ case, the Borough moved for the entry of an involuntary nonsuit, which the Court granted
after hearing lengthy argument and carefully reviewing the evidence, especially the photographs of the scene and the area
around the park.

Plaintiffs have filed a timely Statement of Matters Complained of on Appeal, specifically raising four issues and also stating that
they “intend to raise all of the issues contained in their Motion for Post-Trial Relief,” which was attached to their Statement as
Exhibit A. The text of the Motion is seven pages long and contains 16 issues. The Statement’s four issues are less than “concise”
as required by Pa. R.A.P. 1625(b), consisting of five pages of text. We have not revisited the Motion for Post-Trial Relief as we
believe its incorporation into the Statement has created a prolixity violative of the Rules of Court. It should be stricken. However,
we will address the four issues explicitly raised, which we have summarized briefly as follows:

1. That the Court erred in ruling that Plaintiffs had failed to present sufficient evidence to support the contention that
the Borough, prior to the accident at issue, had actual notice of the existence of the hole in Kennedy Park into which
Mr. Gould had fallen.

2. That the Court erred in ruling that Plaintiffs had failed to present sufficient evidence to support the contention that
the Borough had constructive notice of the hole prior to Mr. Gould’s fall.

3. That the Court erred when it denied Plaintiffs’ request for a directed verdict on the issue of liability as a sanction
for an alleged discovery violation.

4. That the Court’s erroneous granting of a nonsuit deprived Plaintiffs of the opportunity to have the case submitted
to a jury with a charge involving an adverse inference to be drawn based on the same discovery violation.

We believe Item 3 is moot since the request for a directed verdict was premature; Item 4 is also moot since the case ended before
a jury charge could even be discussed.1 We will limit our discussion to the bases for the entry of the nonsuit.
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DISCUSSION
The issue presented by the motion for an involuntary nonsuit was whether the Borough had either actual notice of the exis-

tence of the hole (because the Borough allegedly created it) or constructive notice of its existence (because it had been there
long enough for the Borough’s employees to discover it and fill it in). Plaintiffs had the burden to adduce evidence on this
point sufficient for the Court to permit the question to be submitted to a jury. Plaintiffs contended that the Borough itself had
removed the post and neglected to fill in the hole. We indicated during the argument that actual notice seemed to be the real
issue, since there was no evidence and no argument that constructive notice was an issue. (Trial Transcript, Day 2, p. 185,
ll. 21-24.)

Constructive notice would involve evidence that the hole was created and that it had been there long enough for the
Borough to have become aware of it and corrected it. No evidence was presented suggesting any timeframe whatsoever for the
creation of the hole. Plaintiffs did not contend or adduce evidence to suggest that an unknown person had removed the post,
leaving a hole that the Borough had failed to discover in a timely fashion. We therefore concluded that the only issue was
whether there was sufficient evidence from which a jury could find that the hole in which Mr. Gould fell was in a place where
a post had been, and, if so, whether there was also sufficient evidence to support a finding that it was the Borough that removed
the post.

The evidence regarding the location of the hole included some photographs taken by Mrs. Gould and her cousin shortly after
her husband was injured. These were the only photos taken close to the day of the fall. They showed the depth of the hole without
showing where along the park’s edge the hole actually was. One photo showed the cousin with one leg in a hole. Others showed
some grass with a patch of brown taken from different angles. Another showed where Plaintiffs’ car had been parked prior to the
fall and in the area of the hole.

The other evidence regarding the location of the hole consisted of photos taken several weeks after the accident by Mr. Peer,
the Borough’s insurer’s adjuster. That evidence, when scrutinized in light of the testimony of Mr. Peer, showed different portions
of the Park, not the area of the fall. Testimony related to those photographs indicated that the holes depicted, which had been filled
in, were at a different area of the park from where Mr. Gould claimed he fell.

The Plaintiffs’ contention regarding the creation of the hole was that it was consistent with a hole that would have been created
by the removal of one of several small wooden posts along a grassy area in the nature of a rectangular town square. There was
evidence that over the years some of these posts had rotted and were removed as needed by the Borough. There was also
evidence that the Borough’s workers were sent to fill in the hole at issue shortly after Ms. Gould reported her husband’s fall to
the Borough. 

Plaintiffs argued that the circumstantial evidence showed that the Borough had pulled out many old and decrepit posts around
the park at various times and that the hole at issue must also have been the result of the Borough workers pulling out such a post
and then forgetting to fill in the hole. A review of the evidence of record and inferences therefrom, taken in the light most favor-
able to the Plaintiffs, as required when considering a motion for a nonsuit, shows the following:

• The Borough owned the park.

• The Borough was aware that some of the posts around the park were deteriorating and had a policy that its workers
could remove them as deemed necessary, without a prior work order being issued.

• A hole left by a post should be filled in.

• Mr. Gould fell in a hole in the park.

• Mrs. Gould and her cousin took some photographs at the scene a day or so after the accident.

• Mrs. Gould reported the hole to the Borough on the first business day after the accident.

• The Borough Manager shortly thereafter directed a worker to fill in the hole and that was done.2

• At some point a police report was made of the incident, although the police did not do anything further, presumably
because it was not a police matter.

• The photographs taken by Mrs. Gould or her cousin of the area around where Mr. Gould said he fell do not show any
posts or any series of filled-in holes where other posts might have been.

• The photographs taken by the adjuster do not show any posts or series of filled-in holes in the area of the fall,
although those photographs do show posts on the other side of the park and a possible filled-in hole in an area several
car lengths from where Mr. Gould said he fell.

• There was no evidence other than the insufficient photographs offered to link the hole where Mr. Gould fell to a post.

• There were no measurements of distances between posts or between filled-in holes, although there was evidence
that the hole where Mr. Gould fell was roughly 10 inches from the curb and that other posts were also roughly 10 inches
from the curb.

• There was no evidence (except for occasional speculation by witnesses who admittedly had no basis even to specu-
late) regarding the ease or difficulty with which a deteriorated post could be removed; Borough workers would know
this, but none were called.

• There was no evidence of the depth of a hole that a post would leave, another item that Borough workers would know.

At best the Plaintiffs’ evidence showed the merest possibility that a Borough worker might have removed a post which might
have left the hole into which Mr. Gould fell. The standard Plaintiffs had to meet, however, was that it was more probable than not
that a Borough worker removed a post and created a hole into which Mr. Gould fell. Absent better photographs of the area of the
park in question or better measurements of where posts in that area were or had been, the jury would have had to speculate about
the central questions in dispute, whether removal of a deteriorated post created the hole at issue and, if so, whether that post was
removed by an employee of the Borough.
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We properly granted the Borough’s Motion for an Involuntary Nonsuit. The appeal is without merit and should be denied.

BY THE COURT:
/s/Friedman, J.

Dated: March 30, 2012

1 The discussion regarding sanctions for the discovery violations Plaintiffs complained of is found at pp. 7-33 of the Trial Transcript
for September 21, 2011, Day 2 (and the final day) of the trial.
2 Although this is not an issue on appeal, there was a suggestion during or shortly before the trial that this action of filling in a
dangerous hole so quickly constituted spoliation of the evidence. We rejected that contention, given the duty the Borough had to
remove the danger when it unquestionably had notice that it existed, regardless of who had created it. By this time, Mrs. Gould
had already memorialized the scene in her photographs, albeit incompletely.
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Commonwealth of Pennsylvania v.
Keith Howard

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Hearsay—Jury Instruction—Admission of Medical Records

No. CC 200401073. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—January 10, 2012.

OPINION
Petitioner, Keith Howard, was charged with two counts of Criminal Homicide, arising from the January 14, 2004 killings of

Jamar and Ondrea Hooper.
On December 2, 2004, a jury trial commenced before the Honorable John A. Zottola. Petitioner was represented by Kathleen A.

Cribbins, Esquire, from the Office of the Public Defender, and the Commonwealth was represented by Assistant District Attorney
Mark Tranquilli. At the close of the trial, the jury found petitioner guilty of two counts of First-Degree Murder. Immediately there-
after, the Court imposed the mandatory sentences of life imprisonment at each count and ordered that they be served consecutive
to each other.

Petitioner, represented by Kirk Henderson, Esquire, from the Office of the Public Defender, filed a timely appeal which was
docketed at 48 WDA 2005. On appeal, petitioner raised the following issues:

1. Does a prosecutor commit misconduct by characterizing defense counsel as being dishonest in presenting a dimin-
ished capacity defense when the evidence supports such defense;

2. When the evidence taken in the light most favorable to the defendant shows that he was incapable of reason because 
of anger, rage, sudden resentment, or terror, must the lower court instruct the jury on voluntary manslaughter.

The Superior Court affirmed the judgment of sentence in its April 26, 2006 Memorandum Opinion. Petitioner, through counsel, filed
a Petition for Allowance of Appeal (PAA) with the Pennsylvania Supreme Court. The PAA was denied on August 24, 2006.

Petitioner, pro se, filed a petition pursuant to the Post-Conviction Relief Act (PCRA) on December 28, 2006. The Court appointed
Donna McClelland, Esquire, to represent petitioner during the PCRA proceedings and ordered that the Amended PCRA Petition
be filed by July 9, 2007. Petitioner, through counsel, filed an Amended Motion Pursuant to the PCRA on March 10, 2011.

Pursuant to Pa.R.A.P. 1925(b), the Concise Statement of Matters Complained of on Appeal was filed on the Defendant’s behalf
from which the following is taken verbatim:

1. Trial counsel was ineffective for failure to object to the jury instructions regarding the inference of a specific intent
to kill.

2. Appellate counsel was ineffective for failure to preserve the issue regarding defense counsel’s failure to object to the
jury instructions regarding the inference of a specific intent to kill.

3. Trial counsel was ineffective for failure to object to the introduction of hearsay evidence.

4. Appellate counsel was ineffective for failure to preserve the issue that trial counsel was ineffective for failure to object
to the introduction of hearsay evidence.

5. Trial counsel was ineffective for failure to object to the introduction of evidence derived from an evaluation by the
Allegheny County Behavior Clinic.

6. Appellate counsel was ineffective for failure to preserve the issue that trial counsel was ineffective for failure to object
to the introduction of evidence derived from an evaluation by the Allegheny County Behavior Clinic.

The facts can be summarized as follows:
At or about 6:15 p.m. in the evening on January 14, 2004, Officer Olinsky, of the City of Mckeesport Police Department, responded

to a call to Luray Alley. As a result of this call, Officer Olinsky advised his superior, Lieutenant Dixon, of his desire to locate and
speak with the defendant, Keith Howard, who was the boyfriend of the resident on Luray Alley. Officers were then dispatched to
the residence of the defendant at 1230 Evans Avenue, McKeesport, and determined that nobody was home. A short time after that,
Lieutenant Dixon also responded to the residence.

Lieutenant Dixon subsequently became suspicious of the green Land Rover automobile parked in front of the house and after
running the license plate learned that the vehicle was registered to a Jamar Hooper, another resident at the Evans Avenue address.
Lieutenant Dixon was familiar with the Hooper family and at or about 7:50 p.m., went to Pheylisa Hooper’s residence, Jamar’s
aunt, who also lived in McKeesport. Upon reaching Ms. Hooper, Lieutenant Dixon was instructed by her to enter 1230 Evans
Avenue to make sure “her boys were all right.” (TT 77)1

When Lieutenant Dixon returned to the Evans Avenue residence, he was met by Allegheny County police detectives who then
proceeded to ascertain the condition of the house. They found all of the doors were locked and that there were lights on inside of
the house, however, no one responded when the officers knocked on the door. Lieutenant Dixon received permission from Ms.
Hooper to enter the residence to check on her nephew, Jamar, and her son Ondrea, Jamar’s cousin, who spent a lot of time at the
residence. At that time, McKeesport officers and Allegheny County detectives broke a window on the front door, gained entry into
the house and subsequently conducted a thorough search.

Lieutenant Dixon and Officer Rich found Jamar Hooper laying on his bed, his pockets had been turned out and his personal
effects, including a baggie of cocaine and his wallet, were found laid out on the bed next to him. The officers then secured the scene
and backed out of the house, at which time Allegheny County detectives took over the investigation.

Upon entering the residence, Allegheny County detectives discovered that a bath towel had been draped over the front door
window and curtains, obstructing the view from the front porch into the house. The detectives then moved to the second floor of
the house where Jamar Hooper had been found, and continued to secure the residence. While conducting a closer examination of
the billiard room on the first floor directly off of the foyer, detectives obtained a search warrant and at or about 9:00 p.m., conducted
an in-depth search of the residence.

The detectives re-entered the billiard room and discovered the body of Ondrea Hooper underneath the pile of clothes. They
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ascertained that the body had been dragged into the billiard room from the hallway after having been shot in the head and face.
The detectives then searched Jamar Hooper’s bedroom, located on the second floor, where his body had been found on the bed.
Detectives observed that the door to the bedroom had been kicked in and discovered that Jamar had been shot once in the upper
lip and once in the chest. The coroner later found that the bullet to the chest exited his back and was lodged in the mattress.

Upon final examination of the residence, detectives found nothing of evidentiary value in the other rooms of the house and no
evidence was discovered that a struggle had taken place. Detectives did find personal indicia of the defendant, Keith Howard, in
the second bedroom and learned that he and Jamar Hooper had been sharing the residence; the two men were the only people with
key access to the residence.

Later that evening, after having identified the defendant, Keith Howard, as a suspect, the defendant was picked up by the
Tarentum police. The defendant had on his person crack cocaine and $1,215.00. A nine-millimeter handgun was found in plain sight
under the drive’s seat of the vehicle which, upon testing, was matched to the gun used in the killings. (T.T. 291) The police took
him into custody and he was interviewed by Allegheny County detectives.

The interview began with Mr. Howard denying any knowledge of the shootings. After being confronted with the gun, Mr.
Howard admitted to having killed the Hoopers, however, he insisted that there had been an argument because the Hoopers had
accused Mr. Howard of stealing crack. Mr. Howard stated he had been offended by the accusation and a fight ensued. He picked
up a handgun that was laying around the house and the gun just went off, killing both Jamar and Ondrea, however, at trial, expert
testimony provided that six (6) to six and one-half (6 1/2) pounds of pressure was required to discharge the gun. (TT 279)

Testimony at trial provided that the defendant and Jamar Hooper were living together at the Evans Avenue address. Their rela-
tionship was compared to that of employer/employee, Jamar being the employer, producing and selling crack cocaine, and Keith
being the employee, being paid in crack to perform odd jobs around the house. Witness testimony further provided that Mr. Howard
had previously threatened to kill Jamar in order to take over his business, that the house was ordinarily clean, and that prior to the
night of the killings, there had never been a towel hanging over the front window.

Dr. Christine Martone, chief psychiatrist for the Allegheny County Behavior Clinic was the first psychiatrist to meet with peti-
tioner on January 26, 2004. At that time, defendant was engaging in behavioral problems and was demanding to be transported to
Mayview State Hospital (Mayview). Dr. Martone diagnosed petitioner with a mood disorder not otherwise specified, alcohol and
crack cocaine dependant and a suspicion of malingering. (TT 380-81, 476-78, 480-81). 2 On February 2, 2004, she met with defen-
dant again and he did not report hearing voices nor did he complain of any memory loss. In her diagnosis, Dr. Martone ruled out
mood disorder not otherwise specified, strong suspicion of malingering and alcohol and cocaine dependency. (TT 382, 479-80). In
Dr. Martone’s February 12, 2004 final report regarding petitioner, she stated that his memory was intact and that although his eye
contact was sporadic, he maintained good eye contact when they discussed his transfer to Mayview. Despite her strong suspicion
of malingering, given the serious charges and the recommendation from defense expert, Dr. Lawson Bernstein, she asked the court
to send petitioner to Mayview. (TT 384, 493-97)

The defense presented testimony from Dr. Bernstein, a forensic neuropsychiatrist, who conducted a 30 to 40 minute interview
with the defendant on February 5, 2004 at defense counsel’s request based on her concern that he needed to be admitted to
Mayview (TT 440, 484-85). Dr. Bernstein testified that petitioner was disheveled, malodorous and unwashed when he met with him.
(TT 441, 482) He stated that petitioner reported no medical problems and told Dr. Bernstein that he had been hearing voices for
many years but was not able to recognize what they were saying. Defendant reported that he though people were poisoning his
food, that he experienced poor sleep and appetite, depression and mentioned that he had a long history of alcohol and cocaine
abuse. The doctor also said that petitioner acted paranoid and had poor eye contact (TT 443-48). Dr. Bernstein then diagnosed peti-
tioner with “a psychotic disorder not otherwise specified, rule that out, strongly consider as possible diagnosis schizophrenia,
which is a chronic psychotic disorder versus cocaine induced psychosis,” and felt that defendant should be transferred to Mayview
for further evaluation (TT 453-57).

On March 23, 2004, defendant arrived at Mayview and for the first time reported a memory problem, claiming he did not
remember anything that happened or why he was there (TT 386-87, 389). One of the clinicians, Dr. Petras, believed that petitioner
was making a partial attempt to fake some of his testing (TT 387-88). Dr. Petras May 11, 2004 discharge summary reflected that
there were conflicting results during defendant’s mental status examination and found that defendant showed adequate selective
memory. Ultimately, Dr. Petras diagnosed petitioner with adjustment disorder with depressed mood, history of alcohol and cocaine
dependency and malingering still could not be ruled out. The doctor also diagnosed maladaptive antisocial personality traits and
noted that petitioner had a strong secondary gain from being mentally ill (TT 389-91,397-98).

After defendant’s discharge from Mayview, Dr. Michael Franzen, chief of psychology at Allegheny General Hospital met with
defendant for four hours on May 29, 2004 (TT 342, 379-80). After conducting various tests, Dr. Franzen concluded that defendant
did not appear to be malingering on May 29, 2004; but he could not draw this same conclusion with respect to any other date and
had no opinion regarding petitioner’s ability to form the specific intent to kill on January 14, 2004 (TT 355-61, 399-402).

On October 19, 2004, at counsel’s request, Dr. Bernstein again met with defendant and testified that defendant was clean, well
groomed and seemed more “related,” but that defendant claimed he did not remember previously meeting the doctor. Based upon
his review of the records and his two interviews with petitioner, Dr. Bernstein ultimately diagnosed him with a psychotic disorder
not otherwise specified and depressed mood at the time of the homicides. Dr. Bernstein opined that as a result of being “floridly
psychotic” at the time of the incident, petitioner “lacked the cognitive capacity to premeditate, deliberate and to form specific
homicidal intent.” (TT 474).

In rebuttal, the Commonwealth offered testimony from a psychiatrist, Dr. Bruce Wright, who reviewed all relevant records in
this matter to determine if defendant could have formed the specific intent to kill at the time of the shootings (TT 559, 564-66). On
November 22, 2004, he conducted an interview with defendant who complained only of alleged auditory hallucinations prior to and
following his incarceration and stated that they did not alter his behavior in any way. The doctor found no evidence of delusions or
disorganized thought (TT 581). During their interview, defendant stated that he had no memory of the shootings or his arrest. When
the doctor asked questions out of context, however, defendant recalled that he was arrested at night by Caucasian detectives, that
he was with his brother at the time of his arrest, that he signed papers regarding his rights and further stated that Jamar was play-
ing pool when he arrived and that Ondrea was not there when he got there (TT 573-75). The only thing he claimed to remember
was drinking and using drugs that day (TT 576).

Dr. Wright diagnosed defendant with psychosis not otherwise specified based on the reported hallucinations, which did not
mean that the person was completely detached nor did it indicate the severity of the illness (TT 574-75, 579). The doctor also diag-
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nosed poly-substance abuse, antisocial personality traits (these included interacting in a manner that violated the rights of another,
lack of regret for his misbehavior, bullying children when he was younger and his reluctance to tell the truth) and unspecified
learning disability (TT 577, 583-87). In Dr. Wright’s opinion, even with these diagnoses, petitioner had “no psychiatric illness that
would affect his ability to form the intent to kill.” (TT 587).

The defendant raises six claims of ineffectiveness of counsel. Given the standard of review, the law presumes that counsel was
not ineffective and the petitioner bears the burden of proving otherwise. Commonwealth v. Khalil, 806 A.2d 415, 421 (Pa. Super.
2002). On the issue of ineffective assistance of counsel under the P.C.R.A, the Supreme Court of Pennsylvania has stated:

The petitioner must still show by a preponderance of the evidence, ineffective assistance of counsel which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reasonable adjudication of guilt or
innocence could have taken place. This requires the petitioner to show: (1) that the underlying claim has arguable merit;
(2) that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and
omissions of counsel, there is a reasonable probability that the outcome of the proceeding would have been different.

The next question is, did counsel error in failing to object to the jury instruction regarding specific intent to kill? It is only when
the underlying issue is of arguable merit that further inquiry must be made into the reasonableness of counsel’s actions/inaction
and prejudice. Commonwealth v. Reyes, 870 A.2d 888 (Pa. 2005); Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987); Commonwealth
v. Hutchinson, 556 A.2d 370 (Pa. 1987). The challenged instruction, set in its proper context, was as follows:

A person who kills must act with malice to be guilty of any degree of murder. The word malice, as I am using it, has a
special legal meaning.
. . .
Thus a killing is with malice if the killer acts with, first, an intent to kill or, second, an intent to inflict serious bodily harm
or, third, a wickedness of disposition, hardness of heart, cruelty, recklessness or consequence and a mindless disregard
of social duty indicating an unjustified disregard for the probability of death or great bodily harm and an extreme indif-
ference to the value of human life or a conscious disregard of unjustified and extremely high risk that his actions might
cause death or serious bodily harm.
. . .

First degree murder is a murder in which the killer has the specific intent to kill. You may find the defendant guilty of
first degree murder if you are satisfied the following elements have been proven beyond a reasonable doubt.

First, that Jamar Hooper is dead. Secondly, that the defendant killed him and third, that the defendant did so with a
specific intent to kill and with malice.

A person has the specific intent to kill if he has fully formed intent to kill and is conscious of his own intentions.

As my earlier definition of malice indicates, a killing by a person who has the specific intent to kill is a killing with malice
(TT 724-727).

Defendant asserts that the use of “malice” above effectively removed Third-Degree Murder from consideration by the jury.
However, the above instruction is consistent with the Pennsylvania Suggested Standard Criminal Jury Instructions. Since the
instruction properly reflects the law, defendant’s claim lacks merit and fails to meet the first prong of the ineffectiveness of counsel
test. The jury was properly instructed as to all of the potential degrees of homicide, including Third-Degree Murder (TT 731-733).
Because there was no error by defendant’s counsel at the trial error for failing to object to the jury instruction regarding specific
intent to kill, it follows that defendant’s appellate counsel committed no error for failing to do the same.

Defendant also claims that prior counsel was ineffective for failing to object to hearsay testimony. At trial, the defense called
two expert witnesses - Drs. Franzen and Bernstein. During cross-examination of these witnesses, the prosecutor referenced
reports/records authored by Drs. Martone and Petras, neither of whom testified at trial. Defendant asserts that this constituted
improper use of inadmissible hearsay evidence.

At trial, Dr. Bernstein testified that he had reviewed the Behavioral Clinic and Mayview Hospital records and his written report
indicated the same (TT 460). Dr. Bernstein also testified that he had reviewed Dr. Franzen’s neurosych evaluations and tests (TT
465). Trial counsel questioned Dr. Bernstein extensively regarding the Mayview records and discharge report and asked him to
compare the testing conducted at Mayview versus the testing conducted by Dr. Franzen (TT 468). In fact, trial counsel specifically
asked him, “...what is your assessment of this treatment at Mayview?” (TT 460).

During cross-examination, the prosecutor likewise questioned Dr. Bernstien regarding petitioner’s prior mental health reports
and records; i.e., the reports from the Behavior Clinic authored by Dr. Martone (TT 476).3

The prosecutor’s questions and references to petitioner’s medical records and reports were not improper. These questions and
references did not constitute hearsay because they were not offered to prove the truth of the matter asserted. Pa. R. E. 801. The
prosecution may question expert witnesses regarding medical reports/records the experts reviewed and relied upon in relation
to this case; i.e., the Mayview and Behavioral Clinic records, because the defense elicited that testimony regarding those exact
medical records.

Therefore, Defense’s claim is meritless and counsel cannot be deemed ineffective for failing to raise a meritless claim. Also,
defendant must demonstrate actual prejudice to prevail on a claim of ineffectiveness. Commonwealth v. Reaves, 923 A.2d 1119,
1128 (Pa. 2007). Defendant fails to prove prejudice. Therefore, because trial counsel did not error for failing to object to the alleged
hearsay testimony, appellate counsel also did not error for failing to do the same.

Finally, defendant claims that trial counsel errored for failing to object to the introduction of evidence derived from an evalua-
tion by the Allegheny County Behavior Clinic. Defendant asserts that counsel was rendered ineffective by providing the Behavior
Clinic reports/records to defense expert, Dr. Franzen (to review in formulating his opinion). Defendant contends that by doing so,
trial counsel “opened the door” to the prosecutor’s use of these reports/records and that trial counsel’s actions violated Rule 300.28
of the Allegheny County Rules of Court (in effect at the time of trial).

In Pennsylvania, the privilege pertaining to the confidentiality of communications to licensed psychologists and psychiatrists is
waived by a patient who puts his or her mental condition at issue. Moreover, the privilege is not designed to protect the psychia-
trist’s opinion, observation or diagnosis, but rather the specific disclosures made by the patient. Commonwealth v. Cater, 821 A.2d
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601 (Pa. Super. 2003).
Defendant waived any confidentiality or privilege regarding his mental health records by putting his mental health at issue.

Defendant requested and received several mental health evaluations. 4 On October 13, 2004, defendant filed a Notice of Mental
Infirmity Defense. The integral aspect of petitioner’s defense was that he was unable to form the specific intent necessary for First-
Degree Murder. By raising and presenting a mental infirmity defense, defendant waived any privilege or confidentiality regard-
ing his mental health records.

Rule 300.28 of the Allegheny County Rules of Court states:

The records and reports of the Behavior Clinic are confidential records of the court to be used only as directed by the
court. In the event, however, that the reports of the Behavior Clinic or testimony any representative thereof be used by
the court, such shall be made available to counsel for both sides.

Pursuant to this rule, Behavior Clinic reports are confidential to the extent that they should not be disseminated to the public and
should not be part of the public record. On November 18, 2004, Attorney Cribbins filed a Petition for Court Order for Records,
requesting that the Behavior Clinic release copies of all reports pertaining to petitioner. As set forth in the Petition, the records
were necessary in order to “properly prepare for Defendant’s case.” Defendant now argues that these reports were detrimental to
his case so counsel should have provided them to Dr. Franzen. Defendant’s suggestion that trial counsel should have kept “unfa-
vorable” medical records from the defense’s medical expert is meritless.

The Behavior Clinic reports were available to counsel for both sides under discovery and under the local rule itself. Rule 300.28
states that if the court utilizes the reports, then they shall be available to counsel for both sides. In this case, Dr. Martone/the
Behavior Clinic presented the court with a Petition for Involuntary Treatment Via the Criminal Justice System. The court used
their reports in granting petitioner’s transfer to Mayview Hospital. Since the reports/records were available to the prosecutor, trial
counsel was not ineffective because she provided copies to the defense experts.

Because trial counsel did not err for failure to object to the introduction of evidence derived from an evaluation by the
Allegheny County Behavior Clinic, appellate counsel committed no error for failing to preserve this issue.

Based on the foregoing, Defendant’s issues raised as matters complained of on appeal are deemed without merit.

BY THE COURT:
/s/Zottola, J.

1 TT: denotes Trial Transcript dated December 2-4, 2004. (December 2, 2004)
2 An expert testified that malingering is when a person lies in an attempt to make it appear as if he is worse off than he actually is
or, at the opposite end, tries to make himself look better than he actually is by denying any symptoms. (TT 346)
3 An example of such cross-examination is, “And even though you knew Dr. Martine had seen him twice before, already had a strong
suspicion of malingering, you did not share that conclusion with her?” (TT 488).
4 Defendant began demanding mental health treatment as soon as he was arrested and incarcerated, which lead to Dr. Martone/the
Behavior Clinic’s evaluations. On January 28, 2004, petitioner filed an Ex Parte Petition for Psychiatric Testing.

Commonwealth of Pennsylvania v.
Richard Simmen

Criminal Appeal—DUI—Suppression—Consent to Enter Home/Driveway—Exigent Circumstances—Probable Cause to Arrest

No. CR 2011-1150. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—February 29, 2012.

OPINION
This is an appeal following a non-jury trial on October 14, 2011. On that day, this court found the Defendant guilty of violating

75 Pa. C.S.A. §3802(b) (DUI blood alcohol content in excess of legal limit) and sentenced him to Restrictive Intermediate
Punishment for thirty (30) days, a period of six (6) months probation, and a $750 fine. This court also found the Defendant guilty
of violating 75 Pa. C.S.A. §3802(a)(1) (DUI involving accident), 75 Pa. C.S.A. §3802(a)(1) (DUI incapable of safe driving), and 75
Pa. C.S.A. §3745 (accident with unattended vehicle), although there was no further penalty imposed at any of these charges.

Prior to trial, this court conducted a hearing on the Defendant’s pretrial suppression motion on September 8, 2011. The motion
was denied on September 21, 2011. The issues on appeal relate to the issues raised by the Defendant in the suppression motion and
at the hearing on that motion.

The Defendant filed a timely Notice of Appeal on October 28, 2011 and presented this court with his Statement of Matters
Complained of on Appeal on December 5, 2011.

FACTUAL AND PROCEDURAL BACKGROUND
In the early morning hours of December 18, 2010, Officer Christian Guzzo of the McCandless Township Police Department

responded to a call involving a motor vehicle accident at 8510 Winchester Drive, the home of Michael Hespelein. (T.R. 3, 8)1.
According to Mr. Hespelein, he heard a very loud crashing sound and, upon looking out the window, saw a dark object in his drive-
way and front yard. (T.R. 3-4). After going downstairs to get a better look, he realized that the object was a car. Within three (3)
minutes of hearing the crashing sound, Mr. Hespelein called 911 to report the accident. As he was on the phone with 911 and in
the process of getting dressed to go outside, the car started, and the driver left the scene. (T.R. 4). Mr. Hespelein went outside to
survey the damage done by the accident, observing that the retaining wall in his front yard had been knocked over, the railing on
the stairway had been struck, and his mailbox had been knocked over. (T.R. 5). He also noticed that there were car parts scattered
on his lawn. (T.R. 5).
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Officer Christian Guzzo, a police officer with the Township of McCandless, arrived less than five minutes after Mr. Hespelein’s
911 call, at approximately 1:10 a.m. (T.R. 6, 9). In addition to the damage described by Mr. Hespelein, Officer Guzzo noted a dark
red burgundy bumper in the driveway and tire tracks from a neighbor’s yard, leading into Mr. Hespelein’s retaining wall. (T.R. 9).
He further noted that, although there was snow in the grassy areas, the roads were dry, and there was no precipitation. (T.R. 9-10).

After examining the bumper, Officer Guzzo observed tire marks coming out of Mr. Hespelein’s driveway where the vehicle had
left, as well a trail of fluid in the center of the tire tracks. (T.R. 10). Officer Guzzo was able to follow the fluid trail in his patrol car.
The trail ended in a driveway at 8465 Coventry Drive, a location approximately 1 1/2 to two (2) miles from the Hespelein residence,
in McCandless Township. (T.R. 10). The driveway of the Coventry Drive address was perpendicular to the street, and proceeded
at a length of forty (40) to fifty (50) feet to the front of the home located at that address, where it ended in a garage. (T.R. 11). As
Officer Guzzo observed the trail of fluid as it proceeded into the driveway, he also noted a burgundy-colored car in the driveway,
approximately twenty (20) feet from the road. (T.R. 11). Officer Guzzo arrived at this location at 1:26 a.m., approximately fifteen
(15) minutes after he had initially responded to the call at Winchester Drive. (T.R. 11).

Officer Guzzo walked up the driveway to attempt to contact the owner of the vehicle. As he did so, he observed that the bur-
gundy car was leaking fluid from its front end and was missing a front bumper. (T.R. 12). The bumper missing from the vehicle in
the driveway was consistent with the bumper that he had observed at the home of Mr. Hespelein. (T.R. 12). Officer Guzzo also saw
that the driver’s side airbag in the burgundy vehicle had been deployed. (T.R. 18).

Officer Guzzo approached the front door of the house at 8465 Coventry Drive and knocked several times on two (2) occasions
before the door was opened by Carly Simmen. (T.R. 12, 14). Officer Guzzo requested that Ms. Simmen put on a pair of shoes and
exit the house to speak to him. (T.R. 16). At that time, Officer Guzzo saw the Defendant sitting on the steps inside the front door of
his home. (T.R. 17). Following his conversation with Ms. Simmen, Officer Guzzo was permitted to enter the Defendant’s home,
where he encountered the Defendant. (T.R. 17).

Officer Guzzo noted a moderate odor of alcohol coming from the Defendant and observed that he had bloodshot eyes and an
abrasion on his nose, which was consistent with the deployed airbag. (T.R. 18). Officer Guzzo asked the Defendant if he had been
drinking that night, and the Defendant replied that he had consumed a couple of drinks earlier. (T.R. 18). The officer did not note
any alcohol near the person of the Defendant as he spoke to him in his home. (T.R. 18). The Defendant also said that he had left
the scene of the accident earlier because the vehicle was drivable. (T.R. 18). Officer Guzzo determined that the Defendant had been
driving under the influence and took him into custody at 1:43 a.m. (T.R. 19).

DISCUSSION
The Defendant’s first and second matters complained of on appeal assert that the police violated his Fourth Amendment rights

when they entered his property and residence on the night of his arrest. The third and final allegation of error raised on appeal is
that the Defendant’s arrest for DUI was not based on probable cause. These issues were first raised by the Defendant at the sup-
pression hearing before this court on September 8, 2011. Following the hearing, this court found that the Defendant’s Fourth
Amendment rights had not been violated and that the arrest of the Defendant was based upon probable cause.

When a Motion to Suppress has been filed, the Commonwealth has the burden to establish by a preponderance of the evidence
that the challenged evidence is admissible. Pa.R.Crim.P. 323(h); Com. v. Powell, 994 A.2d 1096, 1101 (Pa. Super. 2010). On appeal,
the appellate court will determine whether the factual findings made by the trial court in deciding the suppression motion are sup-
ported by the record. Id. If the trial court’s factual findings are supported by the record, then the reviewing appellate court is
bound by those findings. Id.

The Defendant’s first assertion of error involves the warrantless entry upon the Defendant’s property/curtilage when the
arresting officer walked up the Defendant’s driveway and observed his car. The Defendant argues that this entry onto his prop-
erty violates his Fourth Amendment rights. Any discussion of a claim of an unreasonable search under the Fourth Amendment
must begin with an evaluation of the Defendant’s expectation of privacy in the area searched. Katz v. United States, 389 US 347,
88 S. Ct. 507, 19 L.E.2d (1967). A search is unreasonable when (1) a person has an actual expectation of privacy that (2) society
is prepared to recognize as reasonable. Id.

While an expectation of privacy has long been recognized in the home, the courts have also extended constitutional protection
to the curtilage of a person’s home. As such, the curtilage is entitled to constitutional protection from unreasonable searches and
seizures “as a place where the occupants have a reasonable expectation of privacy that society is prepared to accept.” Com. v.
Gindlesperger, 706 A.2d 1216, 1219-1220 (Pa. Super. 2007). Whether property adjacent to a home is curtilage entitled to Fourth
Amendment protection depends on “whether an individual reasonably may expect that an area immediately adjacent to the home
will remain private.” Id.

Here, the Defendant incorrectly asserts that his driveway falls into a protected area as curtilage. Based on the description of
the driveway, and the location of the car on it, there was no evidence presented at the time of the suppression hearing to support
an assertion that there was any expectation of privacy in the area. The driveway was in the front of the house, leading from the
street to the garage contained within the actual residence. (T.R. 11). The car was parked in plain view of the street on the drive-
way, within twenty (20) feet of the road. (T.R. 11). There was no evidence of signs warning against trespass on the driveway or that
the driveway was gated or fenced or shielded from the view of the street in any way. In fact, it appears from the description of the
house that access to the front door of the residence was made via the driveway. (T.R. 12, 22). These facts certainly suggest that
there could be no reasonable expectation of privacy in the area of the driveway.

The Defendant appears to suggest that information about the damage to the Defendant’s car resulted from an illegal search and
that a warrant was required to walk on the driveway and look at the car. As was discussed previously, the driveway is not curtilage.
The vehicle was in plain sight in an area of the Defendant’s property that would not contain a reasonable expectation of privacy.
Officer Guzzo simply walked up the driveway in order to approach the Defendant’s front door and make contact with the driver.
(T.R. 12, 22). The damages done to the vehicle, i.e., the missing bumper, the deployed airbag, and the leaking fluid, were in plain
view of Officer Guzzo. (T.R. 12, 18, 22). Officer Guzzo did not testify to being required to move anything in order to see the dam-
ages or even to use his flashlight to illuminate them. The missing bumper and the fluid were on the exterior of the vehicle, and the
deployed airbag was clearly visible through the driver’s window. Clearly, the information obtained by Officer Guzzo in the
Defendant’s driveway was not the result of an illegal search. There simply is no intrusion into the privacy interest of the Defendant
by the officer walking on his driveway, looking at his vehicle parked in the driveway or even looking into the driver’s window of
the car to see the deployed airbag.
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The Defendant’s second assertion of error is that the police unlawfully entered the Defendant’s home in violation of his Fourth
Amendment rights. There is no doubt that the Defendant’s home carries with it a reasonable expectation of privacy, and that a
search warrant would generally be required to enter the residence. However, consent would also permit a warrantless entry.
Here, Officer Guzzo was let into the Defendant’s home by Carly Simmen, the Defendant’s wife. (T.R. 15, 17). Officer Guzzo’s
uncontradicted testimony was that he knocked on the door to the Defendant’s home and that the door was eventually opened by
Ms. Simmen. (T.R. 15, 23). Ms. Simmen agreed to step out of the home to speak with the officers. (T.R. 16, 23). At the conclusion
of the conversation, Officer Guzzo was “eventually let into the house” (T.R. 15) and “allowed to enter the building.” (T.R. 17).
Under questioning by defense counsel, Officer Guzzo further stated that, once it was determined that Ms. Simmen was not the
driver of the damaged vehicle in the driveway, by her own admission, she let the officers into the home, upon their request to be
taken to the driver. (T.R. 26). It was at this point that Officer Guzzo encountered the Defendant. (T.R. 26).

Officer Guzzo did not arrive at the front door of the home and barge in or even let himself in after announcing his presence. He
also did not enter the home when Ms. Simmen answered the door. Rather, he questioned Ms. Simmen outside the home and then
was allowed to enter the home by Ms. Simmen. The testimony of Officer Guzzo regarding this encounter was not disputed by Ms.
Simmen or the Defendant. This court found his testimony to be credible. As such, Officer Guzzo’s entry into the Defendant’s home
did not constitute an unconstitutional warrantless search.

The Defendant attempted to argue that Ms. Simmen was ordered by Officer Guzzo to take her to the driver of the vehicle and
that, therefore, voluntary consent was not given. However, in listening to the evidence at the suppression hearing, it was certainly
not the impression of this court that Ms. Simmen was forced in any way to allow the officer into the home. Rather, the entire tenor
of the testimony was that Ms. Simmen voluntarily permitted entry. With no testimony of Ms. Simmen being forced, coerced or
compelled to allow the officer entry to the contrary, this court accepted Officer Guzzo’s explanation of the consensual entry.

To fully consider the Defendant’s first two (2) matters complained of on appeal, this court will also discuss its reasoning in the
event that an appellate court would find that a warrantless entry of either the home or driveway occurred. This court believes that
Officer Guzzo’s actions would not have violated the Defendant’s constitutional protections because of the exigent circumstances
existing at the time of the Defendant’s arrest.

In a private home, searches and seizures without a warrant are presumptively unreasonable. Com. v. Gutierrez, 750 A.2d 906
(Pa. Super. 2000). Absent probable cause and exigent circumstances, the entry of a home without a warrant is prohibited under the
Fourth Amendment. In determining whether exigent circumstances exists, a number of factors are to be considered. Among the
factors to be considered are: (1) the gravity of the offense, (2) whether the suspect is reasonably believed to be armed, (3) whether
there is above and beyond a clear showing of probable cause, (4) whether there is a strong reason to believe that the suspect
is within the premises being entered, (5) whether there is a likelihood that the suspect will escape if not swiftly apprehended,
(6) whether the entry was peaceable, and (7) the time of the entry, i.e., whether it was made at night. Com. v. Roland, 637 A.2d
269, 270 (Pa. 1994). These factors are to be balanced against one another in determining whether the warrantless intrusion
was justified. Id.

Other factors may also be taken into account, such as whether there is hot pursuit of a fleeing felon, a likelihood that evidence
will be destroyed if the police take the time to obtain a warrant, or a danger to police or other persons inside or outside the dwelling.
Com. v. Fickes, 969 A.2d 1251, 1255 (Pa. Super. 2009). An analysis of these factors requires an examination of all of the surround-
ing circumstances in a particular case. Id. A review of the record shows that exigent circumstances existed here.

First, exigency can be established by the presence of danger to an officer or others, as was stated above. In this case, Officer
Guzzo was presented with an automobile accident serious enough to result in the loss of a bumper to a vehicle (T.R. 9), the
knocking over of a retaining wall and a mailbox and damage to a stairway and railing. (T.R. 8). While the vehicle had left the
scene under its own power, the investigating officer had no way of knowing whether the driver or any passengers had suffered
injury. The investigating officer also had no way of knowing whether the vehicle was, in fact, capable of safe operation.
Certainly, the leaking fluid and lack of front bumper pointed to a hazard on the road for either the occupants of the vehicle, other
vehicles on the road or both. Officer Guzzo did not know if the car could be properly steered or stopped, or if the driver could
remain conscious behind the wheel.

The exigent circumstance of ensuring the safety and well-being of the driver of the vehicle justifies Officer Guzzo’s entry on
the driveway and examination of the vehicle in plain view. Upon noting the deployed airbag, Officer Guzzo is certainly justified in
approaching the house for further investigation in order to determine whether the occupant of the vehicle was in need of medical
care. The fact that he formed an impression that the Defendant was under the influence of an intoxicant while ascertaining a need
for medical care does make the exigent circumstance of his investigation and ultimate entry into the home any less. While this
court makes this argument to fully explain its decision, this court does not believe that a Fourth Amendment violation occurred.

This court also asserts that the Roland factors also may justify the exigency of the situation if the appellate court believes that
there is a Fourth Amendment violation, which this court strongly argues that there was not. In examining the factors, with regard
to the gravity of the offense, namely 75 Pa. C.S.A. §§3802(b) and 3802(a)(1) (DUI involving accident), a DUI offense is a serious
offense that can result in death and serious bodily injury. As the Superior Court discussed in Commonwealth v. Fickes, supra,
although a DUI offense is a misdemeanor, it is one of the few, if not only, misdemeanors that results in over 500 deaths per year in
our Commonwealth. Clearly, the gravity of a DUI offense is high.

The third factor, whether there is above and beyond a clear showing of probable cause, can be established by the time of day
that the incident occurred, the lack of any poor road conditions that would contribute to an accident, the fact that the Defendant’s
car ended up in Mr. Hespelein’s yard after knocking down a retaining wall, and by the fact that the Defendant fled the scene in his
car after causing significant damage to Mr. Hespelein’s property.

When considering whether the entry was peaceable, this court relied on the testimony of Officer Guzzo, which established that
Officer Guzzo knocked on the door, talked to Ms. Simmen, and was allowed to enter the house to speak with the Defendant. As to
the fourth factor, whether there is a strong reason to believe that the suspect is within the premises being entered, there was a
relatively short amount of time that elapsed between the arrival of Officer Guzzo at Mr. Hespelein’s home and the time that Officer
Guzzo arrived at the Defendant’s home (fifteen (15) minutes). With regard to the exigent circumstance of whether evidence could
be lost in the time that it would take to obtain a warrant, the two-hour time period for DUI offenses must also be considered.

A balancing of these factors establishes that exigent circumstances existed here that would have justified a warrantless entry
into the Defendant’s home or curtilage. Although this court does not believe that a warrantless search occurred here, the Superior
Court’s final analysis in Fickes should be relied upon:
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When we weigh the Commonwealth’s interests in investigating and prosecuting DUI offenders against an individual’s
right to be free of unreasonable intrusions, we conclude that under circumstances like those present in this case, when
police officers have probable cause to believe that a person is driving under the influence and are in fresh pursuit of
the DUI offender, that offender cannot escape arrest and prosecution by racing home and ensconcing himself in the
constitutional protections normally accorded a person’s residence. Com. v. Fickes, 969 A.2d at 1259.

The Defendant’s third issue complained of on appeal is that the arresting officer did not have probable cause to support the
arrest of the Defendant for driving under the influence. Probable cause to arrest exists when the facts and circumstances within
the police officer’s knowledge, and of which the officer has reasonably trustworthy information, are sufficient in themselves to
warrant a person of reasonable caution in the belief that an offense has been committed by the person to be arrested. Com. v.
Gwynn, 723 A.2d 143, 148 (Pa. 1998).

When reviewing the totality of the circumstances, it is clear that Officer Guzzo had the requisite probable cause to arrest the
Defendant for DUI offenses. Officer Guzzo was aware of a serious accident on a dry night with no adverse weather conditions on a
stretch of road with only a small curve that straightens near the site of the accident. (T.R. 9, 20). Officer Guzzo was aware that the
vehicle in the Defendant’s driveway had left a trail of fluid from the accident scene to his home and that the vehicle had damage
consistent with evidence found at the accident scene. (T.R. 9-11). Officer Guzzo was aware that Ms. Simmens was not the driver of
the vehicle and that the Defendant was the driver. (T.R. 26). Officer Guzzo detected a moderate odor of alcohol coming from the
Defendant and observed that he had bloodshot eyes. (T.R. 18). Officer Guzzo made this determination approximately fifteen min-
utes after he had responded to the accident location. (T.R. 11). Officer Guzzo notes no alcoholic beverages in the area around the
Defendant as he sat on his stairs. (T.R. 18). Officer Guzzo also noted an abrasion on the Defendant’s nose consistent with airbag
deployment. (T.R. 18). Additionally, the Defendant admitted to Officer Guzzo that he had been drinking earlier that night and had
left the scene of the accident at the Hespelein residence because his vehicle was driveable. (T.R. 18).

This information was sufficient for Officer Guzzo to conclude that the Defendant had driven a vehicle, while intoxicated,
and that he was incapable of safe driving. It should be noted that it is not required that field sobriety tests occur in every sus-
pected DUI case. The fact of the accident, the Defendant’s appearance and his admissions were sufficient probable cause for
this arrest.

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court for Driving Under the Influence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: February 29, 2012

1 All transcript pages reflect the testimony at the suppression hearing on September 8, 2011.

Commonwealth of Pennsylvania v.
Matthew S. Eisenberg

Criminal Appeal—Sentencing (Mandatory)—Fine

No. CC 2011-01850. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—March 9, 2012.

OPINION
Mr. Eisenberg has appealed from his July 19, 2011 sentence. His only attack is on the mandatory fine of $75,000 that our

Legislature has directed be imposed when a gambling casino employee is found guilty of, what is in essence, a theft crime. His
assertions of error are that the fine is excessive or it is cruel and unusual punishment. Concise Statement, Issue 1, 2, 3 & 4 (Jan.
20, 2012). He makes those assertions under our state constitution and the constitution of the United States. These collective four
claims are joined by two other arguments. Eisenberg claims the due process clause of our U.S. Constitution was violated when the
fine was imposed. Concise Statement, Issue 5. He concludes his arguments by saying this mandatory fine is inconsistent with
Section 1101 of Title 18. Concise Statement, Issue 6. Section 1101 establishes the various maximum fines applicable to the various
gradations of crimes.

The excessive argument was addressed in this Court’s post-sentence opinion of November 15, 2011. It is specifically incorpo-
rated herein and attached for convenience of the parties and the Superior Court. See, Pa.R.A.P. 2111(b). That same opinion
addressed the cruel and unusual punishment argument.

The supposed due process violation has been waived. His post-sentence motion does not even mention the phrase – due process.
There were no pleadings filed in the run-up to the change of plea highlighting this issue. Pa.R.Crim.P. 720(B)(1)(c)(“Issues raised
before … trial shall be deemed preserved for appeal whether or not the defendant elects to file a post-sentence motion on those
issues.”). Likewise, review of the change of plea proceeding and the sentencing hearing shows no contemporaneous objection being
made that the imposition of the $75,000 would be in violation of Mr. Eisenberg’s due process rights.1 Putting aside the principle of
waiver for a moment, Eisenberg fails to even identify what process he was due.

The final claim involves the tension between permissive fines under Section 1101 and the present mandatory. This argument
has already been addressed in the post sentence opinion.

BY THE COURT:
/s/Williams, III, J.

1 The change of plea and sentencing transcript is 16 pages long. The only constitutional based argument made by Eisenberg was
the fine was cruel and unusual punishment. Hearing Transcript, pg. 12-13. The transcript has a tracking number of T12-0340.
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Commonwealth of Pennsylvania v.
Matthew S. Eisenberg

No. CC 2011-01850. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—November 15, 2011.

OPINION
Mr. Eisenberg was charged in an Information with a single count of Unlawful to Take/Claim with Intent to Defraud. This rela-

tively new crime is found in Title 4, Section 1518(a)(17)(“It shall be unlawful for an individual to claim, collect or take, or attempt
to claim, collect or take, money or anything of value in or from a slot machine, gaming table or other table game device, with the
intent to defraud, or to claim, collect or take an amount greater than the amount won, or to manipulate with the intent to cheat, any
component of any slot machine, table game or table game device in a manner contrary to the designed and normal operational pur-
pose.”). The criminal accusation stems from Mr. Eisenberg’s conduct on November 23, 2010, while he was employed by the Rivers
Casino, one of Pennsylvania’s gambling establishments located on the North shore of the City of Pittsburgh.

On July 19, 2011, Eisenberg entered a guilty plea to the single charge he faced. The charge was graded as a first degree mis-
demeanor. He faced a maximum penalty of 2 ½ to 5 years and a fine of $10,000 under the Crimes Code. 18 Pa. C.S. Section
1104(1); 1101(4). Sentencing took place immediately after the Court’s acceptance of his plea. The Court imposed a sentence of
a year probation, $200.00 in restitution to the Rivers Casino and a fine of $75,000. That’s not a misprint – the mandatory fine
was $75,000.1

Two days later, Eisenberg filed a post sentence motion. On August 17, 2011, the Court ordered the Commonwealth to file a
written response. The government did so on September 12, 2011.

Initially, the Court must correct Eisenberg’s apparent thinking that a post sentence motion is just like a Statement of Matters
Complained of on Appeal. In the latter document, the rules allow for a concise statement devoid of pertinent authorities. Pa.R.A.P.
1925(b)(4)(ii)(“The Statement shall concisely identify each ruling or error that he appellant intends to challenge with sufficient
detail to identify all pertinent issues for the judge. The judge shall not require the citation to authorities; however, appellant may
choose to include pertinent authorities in the Statement.”). A post-sentence motion is different. It is a motion filed with the trial
court while the trial court still has the power to correct a possible error. A post-sentence motion is subject to our general rules of
pleading. Pa.R.Crim.P. 575(A)(2)(c) states a motion “shall state with particularity the grounds for the motion, [and] the facts that
support each ground.”. Rule 720(B)(1)(a) requires “particularity and specificity”. With these pleading standards in mind,
Eisenberg’s post sentence motion is deficient. Examples include his assertion that the “fine imposed was excessive” and the
“statute is blatantly unconstitutional on its face”. Most upsetting to this Court is the lack of case law references. With one excep-
tion, Eisenberg makes an assertion of impropriety and then backs it up with no legal analysis.2 He claims violations of this
Commonwealth’s Constitution and the Constitution of our United States but provides not a single case or a collection of case law
on those topics that support his assertion. Despite these reservations about the adequacy of Eisenberg’s post-sentence motion and
the Court’s feeling that many, if not all of the claims, have been waived for failure to develop the argument, the Court will
discuss them.

The entirety of Eisenberg’s post-sentence motion is directed at the $75,000 fine. He raises various claims which are highlighted
below and followed by some discussion. An initial hurdle for virtually all of his accusations is that legislative branch of our
government made the decision that upon conviction for this particular crime a fine of $75,000 was mandatory. This Court had
no discretion to impose a fine any less than that.

Excessive
Eisenberg “contends that the fine imposed was excessive”. Post-Sentence Motion (“PSM”), 5(a), (July 29, 2010). Because our

Legislature, and vicariously the entire citizenry of Pennsylvania, has said a $75,000 fine is a must in this type of case, the Court
chooses to follow this law. The Court recognizes that perhaps by the time this matter reaches its final appellate destination some
guidance will have been issued. See, Conflict With State Constitution On Bail, Fines and Punishments, infra.

Fine Related to Crime
Eisenberg also claims that this Court had the discretion to require that a fine “be sufficiently related to the crime.” PSM, 5(a).

As mentioned in the prelude to our discussion of each of the claims, this was a mandatory fine. This Court had no discretion not to
impose it. Likewise, the Court did not have the power to require that the fine have some relationship to the crime. Absent from
Eisenberg’s argument is a reference to a statute, rule, regulation or precedent that says this Court has the power to superimpose
a relationship requirement between the crime and the fine.

While referenced later in his PSM, Eisenberg’s only case citation seems to fit best within this argument. Commonwealth v.
Heggenstaller, 699 A.2d 767 (Pa. Super. 1997), stands for the proposition that in some circumstances a fine can be excessive “in
light of the de minimus nature of the violation.” Id., at 769. There the defendant was found guilty of not paying his public safety
emergency communications fee of $1.25 a month over several months. The total delinquent fee came to $28.75. The trial judge
imposed a fine of $6,550. The Heggenstaller panel found the fine “unreasonable and excessive” and said “[a] fine should be suffi-
cient enough to discourage the conduct, but not so excessive as to be punitive in nature. Accordingly, we remand this matter to the
trial court for reimposition of a fine more in line with the violation.” Id., at 769.

In Heggenstaller, there was a local ordinance that set the fine. Here, we have an act of our Legislature which culminated after
the House and the Senate scrutinized the legislation. The Court deems that to be a satisfactory difference to not have Heggenstaller
apply here.

An additional reason the Court finds Heggenstaller not to have gravitational pull is its lack of citation history. As best this Court
could find, the decision has been cited on one occasion in the 14 years since it was published. In Commonwealth v. Light, 2010 Pa.
Commw. Unpub. LEXIS 118 (Jan. 25, 2010), the government cross-appealed the trial court’s failure to impose statutory, mandatory
minimum fines” associated with the convictions. Heggenstaller was referenced by the trial court for the principal that excessive
fines cannot be sanctioned by the state constitution. This had no impact on the Commonwealth Court’s analysis of the issue for it
affirmed the trial judge’s imposition of a mandatory just not for the amount the government requested. The key factor for the
Light panel was the jury verdict. It only found Mr. Light guilty of each charge. It made no finding as to the number of days he
was in violation. Id. at *13. As such, the trial judge imposed the mandatory fine for one day’s violation and not the numerous days
the government wanted.
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Fine Statute: Unconstitutional on its face
Eisenberg claims that part of the statute which mandates the mandatory fine of $75,000 for a first time offender is uncon-

stitutional on its face. Once again, Eisenberg’s written argument does not address even the most rudimentary elements of
this claim. Had even a minimum amount of research been conducted, he would have learned Pennsylvania has yet to defini-
tively decide what standard a court must use in reviewing a facial challenge to a statute. See, Clifton v. Allegheny County, 969
A.2d 1197,1222 (Pa. 2009)(“It appears that this Court has yet to consider thoroughly the standard by which facial challenges
are evaluated, or the facial challenger’s corresponding burden of proof.”). After recognizing this gap in our state’s jurispru-
dence, the Clifton panel recognized the various possible standards and, ultimately, relied upon the “plainly legitimate sweep”
standard. Id., at 1223-1224. Under this standard, “the challenger need only demonstrate that a ‘substantial number’ of the
challenged statute’s potential applications are unconstitutional.” Id., at 1223 f.n. 36., citing, New York v. Ferber, 458 U.S. at
769-71. On this record, entirely created by Eisenberg, the Court is comfortable in its conclusion that the facial challenge has
not been made.

Conflict With State Constitution On Bail, Fines and Punishments
Eisenberg also asserts the statute mandating the fine “runs afoul” of Section 13 of our state Constitution. That provision states:

“[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel punishments inflicted.” Pa.Const. art. I, Section 13.
On April 19th of this year, our state Supreme Court granted review on the following question :

“Whether the imposition of the mandatory minimum fine of $25,000.00 pursuant to 18 Pa.C.S.A. § 7508(a)(3)(iii) was
in violation to the Eighth Amendment to the United States Constitution and the prohibition against excessive fines set
forth in Article I § 13 of the Pennsylvania Constitution?”

Commonwealth v. Carela-Tolentino, 17 A.3d 922 (Pa. 2011).3 Our state Supreme Court’s decision in Carela-Tolentino will shed valu-
able light upon this aspect of Eisenberg’s argument. Unfortunately, that decision has not been made and provides us no immediate
guidance. Nevertheless, this Court finds the excessive fines clause of Article 1, section 13 is not violated when imposing the manda-
tory minimum fine of $75,000.

Conflict With U.S. Constitution On Cruel And Unusual Punishment
Eisenberg asserts this mandatory fine violates the 8th Amendment.4 The 8th Amendment says “cruel and unusual punish-

ments [should not be] inflicted.” U.S. Const. amend. VIII; Atkins v. Virginia, 536 U.S. 304,311,122 S. Ct. 2242,153 L. Ed. 2d
335 (2002). The Eighth Amendment applies to Pennsylvania through the 14th Amendment. Robinson v. California, 370 U.S.
660, 664, 8 L. Ed. 2d 758, 82 S. Ct. 1417 (1962). As with virtually every other claim Eisenberg asserts, he fails to supplement
his thesis statement with support. See, Commonwealth v. Spells, 612 A.2d 458,463 (Pa. Super. 1992)(“[A] court’s proportion-
ality analysis under the Eighth Amendment should be guided by objective criteria, including (i) the gravity of the offense and
the harshness of the penalty; (ii) the sentences imposed on other criminals in the same jurisdiction; and (iii) the sentences
imposed for commission of the same crime in other jurisdictions. Solem, 463 U.S. at 292, 103 S.Ct. at 3010.”); see also,
Commonwealth v. Baker, 24 A.3d 1006,1028 (Pa. Super. 2011)(“Spells adopted Justice Kennedy’s analysis as the precedential
standard in Pennsylvania for measuring proportionality. Parker, 718 A.2d at 1268-1269.”). The Court will not do counsel’s
heavy lifting for him.

Inconsistent With Statutory Maximum for 1st Degree Misdemeanor
Eisenberg’s final argument is the $75,000 fine is not consistent with the discretionary fine amount established in the Crimes

Code at Section 1101(4).5 The Court agrees this mandatory fine is not consistent with the Crimes Code provision setting the
maximum fine for a 1st degree misdemeanor at $10,000. However, all mandatory fines are inconsistent with this provision.
Section 1101 fines are permissive. If the Court deems a fine is appropriate this provision caps the court’s discretion at a cer-
tain level. A mandatory regime, like we are dealing with here, must be imposed regardless of the circumstances and regard-
less of the caps set forth in Section 1101. Our Legislature knew about the permissive fines in Section 1101 when it passed this
piece of gaming legislation. The Court does not see the inconsistency as being the foundation for being the gateway to relief
for Mr. Eisenberg.

In closing, the Court ends with the obvious. Like all challenges to the constitutionality of a statute, there is “a strong pre-
sumption that acts of the General Assembly are constitutional, and this Court will not declare such acts unconstitutional unless
they clearly, palpably, and plainly violate the constitution.” Commonwealth v. Killinger, 888 A.2d 592, 594, fn.2 (2005)(citations
omitted); Commonwealth v. Shawver, 18 A.3d 1190 (Pa. Super. 2011) (“[A] statute will not be declared unconstitutional unless
it clearly, palpably, and plainly violates the Constitution. All doubts are to be resolved in favor of finding that the legislative
enactment passes constitutional muster. Thus, there is a very heavy burden of persuasion upon one who challenges the consti-
tutionality of a statute.”).

BY THE COURT:
/s/Williams, III, J.

1 Title 4, Pa.C.S. Section 1518(b)(ii)(i)(A) provides as follows: (b) Criminal penalties and fines. *  *  *(ii) (i)(A) For a first violation
of subsection (a)(1) through (12) or (17), a person shall be sentenced to pay a fine of: (A) not less than $ 75,000 nor more than
$150,000 if the person is an individual.
2 The exception being Commonwealth v. Heggenstaller, 699 A.2d 767 (Pa. Super. 1997).
3 The case carries a docket number of 41 MAP 2011. The last brief was filed on August 8, 2011. Parties are awaiting a decision on
the merits or a listing for oral argument.
4 Eisenberg does not make a separate claim that the cruel and unusual punishment provision of our state constitution was breached
by the imposition of this mandatory fine.
5 Eisenberg’s motion at paragraph 5(g) makes the argument that the fine is greater than the fine allowed for 1st degree murder.
The Court views this as another strain of the argument that the $75,000 fine is inconsistent with discretionary fines amounts estab-
lished in the Crimes Code.
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Commonwealth of Pennsylvania v.
Nicholas A. Verner

Criminal Appeal—Sentencing (Discretionary Aspects)

No. CP-02-CR-04282-2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—March 9, 2012.

OPINION
In April, 2011, this Court presided over a jury trial on a variety of serious charges. For the most part, the jury showed a great

deal of compassion and found Mr. Verner not guilty of kidnapping, rape and aggravated assault. A guilty verdict was recorded on
simple assault, recklessly endangering another person and unlawful restraint. The case facts centered upon conduct between Mr.
Verner and his girlfriend at the time. Sentencing was held on July 18, 2011. No substantive objection to the Pre Sentence Report
(“PSR”) were made by either party. After hearing from both counsel, the victim and Mr. Verner, the Court imposed a 6 - 12 month
jail sentence followed by 5 years of probation.

On July 28, 2011, Verner sought post-sentence relief. He asked the Court to change the sentence “to house arrest with work
release.” Post-Sentence Motion (“PSM”), paragraph 6, (July 28, 2011). His statutory basis for this request was Title 42 Section
9721(b). He specifically referred his “rehabilitative needs.” Id., at paragraph 7. The PSM was denied on November 30, 2011.

On December 1, 2011, a Notice of Appeal was filed.1 Attached to the NOA was Verner’s Concise Statement of Matters
Complained of on Appeal. It sets forth one issue:

Whether the Court of Common Pleas failed to consider all of the factors contained in 42 Pa.C.S. Section 9721(b), includ-
ing the rehabilitative needs of Defendant?

Sentencing in Pennsylvania is to be individualized. Commonwealth v. Walls, 926 A.2d 957, 962-63 (Pa. 2007) (“Pennsylvania’s
sentencing system, as evidenced by the Sentencing Code and our case law, is based upon individulaized sentencing.”) citing,
Commonwealth v. Green, 431 A.2d 918, 920 (Pa. 1981) To guide our sentencing judges, the Legislature has established some
general standards that must be weighed before imposing a sentence. Section 9721(b) states:

(b) General standards. —In selecting from the alternatives set forth in subsection (a), the court shall follow the general
principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs
of the defendant. The court shall also consider any guidelines for sentencing adopted by the Pennsylvania Commission on
Sentencing and taking effect under section 2155 (relating to publication of guidelines for sentencing, resentencing and
parole and recommitment ranges following revocation.) In every case in which the court imposes a sentence for a felony
or misdemeanor, modifies a sentence, resentences an offender following revocation of probation, county intermediate
punishment or State intermediate punishment or resentences following remand, the court shall make as a part of the
record, and disclose in open court at the time of sentencing, a statement of the reason or reasons for the sentence imposed.
In every case where the court imposes a sentence or resentence outside the guidelines adopted by the Pennsylvania
Commission on Sentencing under section 2154 relating to adoption of guidelines for sentencing), 2154.1 (relating to adop-
tion of guidelines for county intermediate punishment), 2154.2 (relating to adoption of guidelines for State intermediate
punishment), 2154.3 (relating to adoption of guidelines for fines), 2154.4 (relating to adoption of guidelines for resentenc-
ing) and 2154.5 (relating to adoption of guidelines for parole) and made effective under section 2155, the court shall pro-
vide a contemporaneous written statement of the reason or reasons for the deviation from the guidelines to the commis-
sion, as established under section 2153(a)(14) (relating to powers and duties). Failure to comply shall be grounds for
vacating the sentence or resentence and resentencing the defendant.

42 Subsection 9721(b).2

The Court’s sentence called for a period of confinement and probation. The Court arrived at this sentence after consideration
of the protection of the public, the impact of the victim, the impact of the community and the rehabilitative needs of the defendant.
There is no question the Court was concerned about the risk of recividism and the impact this may have on any community Verner
calls home. The Butler County matter, based upon the governments supplementation, had some similar characteristics as the pres-
ent matter. The Court heard from the victim. On some days, she wishes that Verner had killed her because of the constant fear she
lives with. Sentencing Hearing Transcript, (“SHT”) pg. 11 (July 18, 2011). The Court was explicit in its consideraton of these fac-
tors. Implicit within the Court’s sentencing decision was the lack of weight it accorded Verner’s rehabilitative needs. See, Walls,
Supra, 926 A.2d at 964 (An implicit consideration can contribute to a reasonable sentence). The Court is not aware of any legal
requirement for a sentencing court to discuss each and every sentencing factor that lacks merit. The present push - rehabilitative
needs - was the centerpiece of the defense’s sentencing presentation. Defense counsel higlighted his “propensity to use alcohol”
and that Verner has “begun to address that.” SHT, pg 8. Counsel also brought to the Court’s attention Verner’s attendance at “rehab
and A.A. meetings” and the fact that “he has a psychologist” and “a therapist.” SHT, pg 8. What troubles the Court, then and now
is the lack of the third party verification of these supposed facts.3 Without the verification, counsel wants the Court to accept these
assertions as if they are true.4 This puts defense counsel’s credibility in issue. That is not what a sentencing hearing is about.
Bottom line, Verner’s professed rehabilitative needs were simply outweighed by other sentencing factors.

BY THE COURT:
/s/Williams, J.

1 On 3 occasions since his sentence was imposed, Verner, in pro se filings, asked for immediate parole. His December 12, 2011
request was denied on Dec 14, 2011. His January 10, 2012 request was denied on January 13, 2012. His February 14, 2012 request
was denied on the 16th of February.
2 All the other provisions of section (b) are not being complained about. The guidelines for the simple assault conviction was RS-6
in the standard range. The guidelines for unlawful restraint were RS-6 in the standard range. The 6-12 months jail and 5 years
probation was within the applicable standard range.



july 13 ,  2012 page 303

3 This advocacy, if you care to use that label, repeats itself in the PSM. Paragraphs 8-14 set forth facts, which may or may not have
been persuasive. However, they come to the Court without the slightest bit of verification. These facts are not part of the record
and therefore are required to be verified. Pa.R.Crim.P. 575(A)(2)(g)
4 To the extent there is some mention of these rehabilitative facts in the PSR, they come from the defendant himself. See, PSR,
Social History. The author of the report did not verify or, in any way, seek verification.

Candace H. Henry v.
PNC Bank, National Association

Contract—Class Action

No. GD-10-022974. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—January 31, 2012.

OPINION and ORDER of COURT
The preliminary objections of PNC Bank seeking dismissal of each of the six counts within Plaintiff ’s Amended Class Action

Complaint are the subject of this Opinion and Order of Court.
Plaintiff, Candace H. Henry, is a former customer of PNC who was provided with a checking account and debit card. She alleges

that she was the victim of a practice in which PNC maximized overdraft charges (1) by waiting until the end of a business day to
determine whether the account balance in a customer’s checking account was sufficient to cover all debit transactions from the
end of the prior business day to the end of the current business day and (2) by using a high-to-low posting where there were mul-
tiple transactions within this period thereby maximizing the overdraft fees whenever the total charges against the account at the
end of the business day exceeded the account balance.1

EXAMPLE: The balance of the customer’s checking account as of 12:01 A.M. on Wednesday is $3,000; debit card Transaction 1
at 7:00 A.M.–$7.27; Transaction 2 at 8:15 A.M.–$4.21; Transaction 3 at 12:37 P.M.–$21.16; Transaction 4 at 1:01 P.M.–$3.13;
Transaction 5–$2,989.00 at 3:30 P.M. (payment of tuition).

If the account was posted in chronological order, the customer would be charged for one overdraft. If the account was posted
from lowest to highest at the end of the business day, the customer would be charged for one overdraft. However, if the account
was posted from highest to lowest at the end of the business day, the customer would be charged for four overdrafts. Under this
third scenario, PNC would be assessing overdraft charges on four transactions for which the actual funds in the customer’s account
were sufficient at the time of each transaction to cover the debits submitted for payment.

The situation is exacerbated when numerous debit card transactions occur on Saturday through Monday. PNC treats this three-
day period as one business day. Consequently, if the total transaction amount for this three-day period exceeds the balance of the
account as of 11:59 P.M. on Monday, the number of defaults will be based on the posting of all debits submitted over the three-day
period in highest to lowest order.

In Plaintiff ’s First Amended Class Action Complaint, plaintiff describes three overdraft incidents:
Incident 1–At the close of business on May 19, 2010, plaintiff had an account balance of $160.34. On May 20, 2010, PNC posted

three charges to plaintiff ’s account: a check for $160.00 and two debit card transactions, one for $8.05 and the other for $5.93. PNC
approved the two debit card transactions before it received the check. However, at the end of the business day, PNC posted the check
for $160 before posting the $8.05 and $5.93 debits. The result was that plaintiff ’s account was charged overdraft fees totaling $72.00
for $13.98 in overdrafts. If PNC had deducted the debit charges when it received notice of them and in chronological order, plaintiff
would have been charged only one overdraft fee when the $160.00 check was posted (¶¶ 39-41, Plaintiff ’s Amended Complaint).

Incident 2–At the end of the day on May 20, 2010, plaintiff had a balance of -$13.64 in her checking account. However, in the
early hours of May 21, 2010, PNC received a direct deposit into plaintiff ’s account in the amount of $641.55. It received that money
before the opening of the business day on May 21, 2010. Had her account been credited with those funds at the time PNC received
them, the account balance would have been $627.91 before any additional transactions could be posted to her account. However,
PNC deducted a debit card transaction before crediting plaintiff ’s account for the direct deposit, resulting in another overdraft fee
(¶42, Plaintiff ’s Amended Complaint).

Incident 3–On June 11, 2010, plaintiff began the day with a balance of $84.23. During the day, she deposited $320.00 in her
account resulting in over $400.00 in available funds in the account on that date. However, plaintiff incurred four overdraft fees
totaling $144.00 on $336.68 in total charges. But for PNC’s resequencing and delayed deposits policies, plaintiff would have
incurred fewer or no overdraft fees on that day (¶43, Plaintiff ’s Amended Complaint).

Each of the counts in plaintiff ’s six-count Complaint is based, wholly or partially, on PNC’s practice of posting all debit trans-
actions only at the end of the business day and processing them from the highest to lowest amount, thereby maximizing the num-
ber of overdraft fees charged to the customer.

I now consider PNC’s preliminary objections to each of plaintiff ’s six causes of action.

I. BREACH OF CONTRACT AND THE DUTY OF GOOD FAITH AND FAIR DEALINGS
I initially begin with plaintiff ’s third cause of action based on allegations that PNC has breached its contractual obligations to

plaintiff by posting debits only at the end of the business day in high-to-low order.
PNC contends that this cause of action must be dismissed because plaintiff executed writings which authorized the posting of

all debit transactions at the end of a business day, using a high-to-low posting sequence. In support of this contention, PNC prima-
rily relies on three writings, herein designated as Writings A, B, and C.

WRITING A
PNC relies on the first page of the twenty-seven-page, single-spaced (and not indexed) Account Agreement for Personal

Checking, Savings and Money Market Accounts (“Account Agreement”), Exhibit 1 to Plaintiff ’s Amended Complaint, which directs
the customer to refer to the following:
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You should also refer to certain other documents for terms and conditions relating to your Account, including PNC Bank’s:

(i) Consumer Schedule of Service Charges and Fees;
(ii) Funds Availability Policy;
(iii) Substitute Check Policy Disclosure;
(iv) Consumer Electronic Funds Transfer Disclosure Statement; and,
(v) PNC Bank Online Banking and Bill Pay, Online Banking Transfer Funds and PNC Payment Services, and/or Online
Bill Pay Services Agreement for Information concerning the use of these services (if you have selected any of these services);
(vi) Overdraft Protection Agreement; and
(vii) The PNC Financial Services Group, Inc. Consumer Information Privacy Principles.

WRITING B
PNC relies on the following three paragraphs of the Account Agreement at pages 3 and 4 under the heading Withdrawals:

Paragraph 3

Your account may be debited on the day an item is presented by electronic or other means, or at an earlier time based
on notification received by us that an item drawn on your account has been deposited for collection in another financial
institution. We are required to permit a withdrawal only if you have sufficient available funds in your Account to cover
the whole amount of the withdrawal. A determination of your account balance for purposes of making a decision to dis-
honor an item for insufficiency of available funds may be made at any time between the receipt of such presentment or
notice and the time of payment or return of the item or debit, and no more than one such determination need be made.

Paragraph 4

Effective September 19, 2008, in determining whether you have sufficient funds in your account to cover a withdrawal,
PNC Bank will consider: (1) the deposits and withdrawals posted that day to your account, and (2) all pending elec-
tronic transactions for which PNC has received notice, even if those transactions have not been presented to PNC for
payment. Such transactions include (but are not limited to) purchases, transfers or withdrawals made with your Check
Card or Banking Card, merchant payment authorizations, online transfers of funds, telephone transfers, and any other
electronic transactions or transfers. We may conclusively rely on notice of electronic transactions in determining
whether you have sufficient funds in your account to cover a withdrawal even if the notice incorrectly describes the
transaction. This could result in an overdraft if sufficient funds are not available in your account to cover all with-
drawals. We will not be responsible for damages or wrongful dishonor if any item is not paid because of insufficient
funds resulting from this method of determining whether you have sufficient funds to cover a withdrawal. In addition,
funds you may have deposited may not be immediately available under our Funds Availability Policy. Please review
our Funds Availability Policy for more information.

Paragraph 5

Checks, debits such as ATM withdrawals, debit card transactions, preauthorized automatic debits, telephone-initiated
transfers, other electronic transfers, other types of debits or other withdrawal orders that exceed the available
balance in our account (that create an overdraft) are subject to a service charge. If there are sufficient funds to cover
some but not all of your withdrawal orders, we will exercise our discretion (I) in paying some but not all of the items,
and (II) to pay the items in any order. In exercising that discretion to pay in an order, we do not necessarily process
items in the order in which we receive them. Our general practice is to post withdrawals from your account in order
of the largest-to-smallest dollar item; in other words, beginning with the largest dollar item, then the next-largest
dollar item, and so on until we reach the last, smallest-dollar item. The order in which we process these withdrawals
may affect the total amount of overdraft fees charged to your Account. If, in our sole discretion, we choose to allow
withdrawals for which there are not sufficient available funds, you agree to repay us immediately the amount of the
funds advanced to you. We may also assess your Account a service charge. At no time shall we be required to allow
you to overdraw your Account even if we have allowed such activity on one or more prior occasions. We reserve the
right to refuse to cash or to impose a charge on anyone who asks us to cash a check that you have written. Even if your
check is otherwise properly payable, we will not be liable to you for dishonor of your check, or otherwise, as a result
of such refusal.

(The Court’s underlining.)

WRITING C
PNC refers to page 1 of the Consumer Funds Availability Policy, which reads under the heading Determining Availability of a

Deposit as follows:

Determining Availability of a Deposit
We determine availability by counting the number of business days from the business day of your deposit. Every day
except Saturday, Sunday and a federal holiday is a business day.

If you make a deposit through one of our branch tellers, ATM, or by mail before our cut-off time, we will consider that
day to be the day of your deposit. However, if you make a deposit after our cut-off time or on a day that is not a busi-
ness day, we will consider the deposit as being made on the next business day that we are open. Our cut-off time for
branches will not be earlier than 2:00 p.m., but may vary by branch. The cut-off time for PNC Bank ATMs will be no
earlier than 12:00 Noon, but may vary by location. The cut-off time for non-PNC Bank ATMs is 3:00 p.m. Deposits
made through our night depository after 6:00 a.m. may be processed on the next business day.

Availability varies depending on the type of deposit and is explained below.

Checks drawn on banks located outside of the United States are not subject to this availability Policy. Please inquire
regarding availability at the time you make such deposits.
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PNC’s Supplemental Memorandum, Ex. F at 1.
PNC primarily relies on the underlined provisions in the fifth paragraph of Writing B under Withdrawals, which states that

debits exceeding the available balance in the account are subject to a service charge. If there are sufficient funds to cover some
but not all of the withdrawal orders, it is the general practice of PNC to post withdrawals in order of the largest-to-smallest dollar
“item.” The order in which PNC processes these withdrawals may affect the total amount of overdraft fees.

This provision does not authorize PNC to post withdrawals only at the end of the day; it never mentions when withdrawals will
be posted. Thus, even assuming that a customer can find his or her way to paragraph 5 under Withdrawals of the Account
Agreement, this paragraph does not say when PNC processes withdrawals. If the customer purchases with a debit card two items
totaling $37.10 and $11.56 at a time when the customer has $300.00 in his or her checking account, nothing in paragraph 5 suggests
that these purchases will not be posted until the end of the business day (which would be the end of Monday for debit card
purchases made on Saturday, Sunday, and Monday).

PNC also relies on the underlined provisions in paragraph 4 of Writing B. However, nothing in this writing suggests that trans-
actions will not be posted until the end of a business day.

Even assuming that paragraphs 3 through 5 could be read to provide for deposits and withdrawals to be posted at the end of the
day, nothing within paragraphs 3 through 5 suggests that a day means a business day. I find no merit to PNC’s contentions that the
customer was informed that a day means a business day because Writing A refers the customer to a document titled Funds
Availability Policy, and Writing C, the first page of the Consumer Funds Availability Policy, advises the customer that the term day
means business day.

The heading of this provision is Determining Availability of a Deposit; thus, no customer would look to this provision for infor-
mation about overdraft fees. Furthermore, this provision covers only the availability of deposited funds.

PNC argues that this provision’s reference to a definition of a business day should be used in defining the term day in para-
graphs 3 and 4 of Writing B. This makes no sense because there is nothing to suggest that there is a connection between the pro-
visions in a writing titled Funds Availability Policy and the provisions in a writing titled Account Agreement governing overdraft
policies. Furthermore, since the use of the term business day refers to every day except Saturday, Sunday, and a federal holiday,
the use of the term day elsewhere suggests that PNC is not referring to a business day when it uses the term day.

Plaintiff is not claiming that she did not know that overdraft fees would be charged if her debits exceeded the amount of funds
in her checking account. However, she correctly contends that she never knew of, and never agreed to, PNC’s use of any specific
method for calculating overdraft fees because, as I have already ruled, (1) the Account Agreement does not adequately explain
that PNC would post all debit transactions at the end of a business day, using a high-to-low posting sequence and (2) PNC does not
claim that the Account Agreement describes any other method of calculating overdraft fees.

Every contract imposes upon each party a duty of good faith and fair dealing in its performance. John B. Conomos, Inc. v. Sun
Co., Inc., 831 A.2d 696, 705-06 (Pa. Super. 2003). There is no breach of this implied covenant where a party to a contract has done
what the provisions of the contract expressly give it the right to do. However, where, as in this case, the manner of performance is
not specifically prescribed, a party exercising its discretion is subject to an implied obligation of good faith and fair dealing.

In the present case, the agreement between PNC and plaintiff does not expressly permit PNC to impose overdraft fees by
posting all debits at the end of a business day, using a high-to-low posting. Furthermore, this is not the only method for imposing
overdraft fees that would have been available to PNC. Consequently, plaintiff may base a breach of contract action on allegations
that PNC’s use of this method of calculating overdraft fees constituted a breach of the implied covenant of fair dealing and good
faith.

SUMMARY
Where an agreement between the bank and the customer authorizes the bank to impose overdraft fees and where the agree-

ment does not fully explain to the customer how such fees will be imposed, the bank’s selection of a method for imposing overdraft
fees is governed by the obligations imposed under the implied covenant of fair dealing and good faith. As with any other express
or implied covenant, the implied covenant of fair dealing and good faith may be enforced through a breach of contract action.

II. VIOLATION OF THE PENNSYLVANIA UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION LAW
In Count I, plaintiff alleges that PNC’s practice of posting all debit transactions at the end of a business day, using a high-to-low

posting, constitutes a violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law (“Consumer Protection
Law”), 73 P.S. §§201-1 et seq. In its preliminary objections, PNC seeks dismissal on two grounds: it contends (1) the disclosures set
forth at pages 4-7 of this Opinion undermine any claim under the Consumer Protection Law because this disclosure adequately
informed plaintiff of the very practices she claims were concealed and (2) claims based on the Consumer Protection Law are
barred by the gist of the action doctrine.

I find no merit to the first ground because my ruling in Section I of this Opinion concludes that the language did not adequately
explain the manner in which debit transactions and deposits are posted.

As to the second ground, PNC has not cited any case law holding that the gist of the action doctrine applies to claims based on
the Consumer Protection Law. Clearly, the doctrine will not defeat Consumer Protection Law claims that arise solely from a con-
tractual relationship between the parties when the success of the Consumer Protection Law claim is dependent upon the success
of a breach of contract claim. See, e.g., 73 P.S. §201-2(4)(xiv) (failure to comply with the terms of a written guarantee or warran-
ty). Also, the doctrine will not bar recovery for the breach of a duty grounded in contract law as modified by the Consumer
Protection Law. See, e.g., 73 P.S. §2012(4)(v) (representing that goods or services have characteristics, uses, or benefits they do not
have) and 73 P.S. §201-2(4)(xvi) (making repairs or improvements of an inferior nature to that agreed to in writing).

Furthermore, the gist of the action doctrine cannot defeat a claim under the catchall provision of the Consumer Protection
Law (73 P.S. §201-2(4)(xxi) (engaging in any other fraudulent or deceptive conduct which creates a likelihood of confusion or mis-
understanding)). The purpose of the Consumer Protection Law is to provide additional protections to consumers beyond those
provided by contract law, and a common law doctrine cannot be applied to reduce the remedies authorized by legislation. For
example, a contractor installing the roof on a consumer’s home may have made representations upon which the consumer relied
that, in a contract action, are barred by the parol evidence rule; or the consumer may have included in the contract a limitation
of damages provision which precludes the consumer, the victim of fraudulent conduct, from recovering the full amount of his or
her actual losses. The purpose of the catchall provision is to provide remedies in consumer transactions that contract law will not
provide. Such remedies include the award of counsel fees and actual losses which may be tripled at the discretion of the court.
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III. COMMON LAW UNCONSCIONABILITY
I am sustaining PNC’s preliminary objections seeking dismissal of plaintiff ’s cause of action based on common law uncon-

scionability. Under Pennsylvania case law, a finding that a provision within a contract (or the entire contract) is unconscionable
will bar the party enforcing the provision (or the entire contract).2 However, there is no Pennsylvania case law permitting a
party to pursue a separate cause of action on the ground that the other party is enforcing an unconscionable provision in the
parties’ agreement. See Salley v. Option One Mortgage Corp., 925 A.2d 115, 119 (Pa. 2007), where the Court described the
doctrine of unconscionability as a statutory and a common law defense to the enforcement of an allegedly unfair contract or
contractual provision.

In the present case, unconscionability would come into play if PNC had clearly defined the term business day, and had clearly
informed the customer that it posted all debit transactions at the end of a business day using a high-to-low posting sequence. Under
these circumstances, in her breach of contract count, plaintiff would seek a ruling that the contractual provision permitting a high-
to-low posting at the end of a business day should not be enforced against her on the ground of unconscionability.3

Plaintiff contends that a court should recognize a cause of action for common law unconscionability in this rare situation
in which the bank holds plaintiff ’s money based on its unconscionable practices. Otherwise, according to plaintiff, there is no
remedy.

This contention is without merit. If PNC had provided adequate notice of the use of a high-to-low posting sequence at the end
of the business day, a customer may pursue a claim for breach of contract to recover overdraft fees in which the court is requested
to rule that the contractual provisions upon which the bank relies to support its taking of plaintiff ’s funds is unconscionable and
unenforceable.4

IV. CONVERSION
Plaintiff bases her conversion cause of action on allegations that, by improperly withdrawing overdraft fees from plaintiff ’s

account, PNC has interfered with plaintiff ’s use of funds in her account without plaintiff ’s consent and without lawful justification.
PNC contends that this cause of action is barred by the gist of the action doctrine.5

In Reardon v. Allegheny College, 926 A.2d 477, 486-87 (Pa. Super. 2007), the scope of the gist of the action was described as follows:

The gist of the action doctrine acts to foreclose tort claims: 1) arising solely from the contractual relationship
between the parties; 2) when the alleged duties breached were grounded in the contract itself; 3) where any liability
stems from the contract; and 4) when the tort claim essentially duplicates the breach of contract claim or where the
success of the tort claim is dependent on the success of the breach of contract claim. The critical conceptual distinc-
tion between a breach of contract claim and a tort claim is that the former arises out of “breaches of duties imposed
by mutual consensus agreements between particular individuals,” while the latter arises out of “breaches of duties
imposed by law as a matter of social policy.” (emphasis added.) (citations omitted.)

The relationship between plaintiff and PNC was contractual. Plaintiff does not question PNC’s right under the contractual rela-
tionship to withdraw overdraft fees from plaintiff ’s account when there has been an overdraft. The dispute is over whether the
Account Agreement permitted PNC to calculate overdraft fees by posting all debit transactions at the end of a business day using
a high-to-low posting sequence. The success of a conversion action would depend upon whether PNC was obligated to calculate
overdraft fees through a method different from the method it had used in calculating plaintiff ’s overdraft fees.

I agree with PNC that the gist of the action doctrine bars plaintiff ’s conversion claim. Plaintiff voluntarily deposited money with
PNC with the understanding that the rights and obligations of the parties concerning this money would be governed by the Account
Agreement. Thus, because liability stems from the alleged breach of implied contractual duties, the success of the tort claim is
dependent on the success of the breach of contract claim.

V. UNJUST ENRICHMENT
The fifth count of plaintiff ’s complaint sets forth an unjust enrichment claim based on allegations that PNC unjustly

received benefits in the form of excessive and unnecessary overdraft fees, and that it would be inequitable for PNC to retain
these fees.

I am sustaining PNC’s preliminary objections in the nature of a demurrer as to this cause of action. Plaintiff and PNC maintain
a contractual relationship. The doctrine of unjust enrichment is inapplicable where the relationship between the parties is founded
upon a contract; it applies only where there is no contract. Wilson Area Sch. Dist. v. Skepton, 895 A.2d 1250, 1254 (Pa. 2006).

VI. RELIEF PURSUANT TO DECLARATORY JUDGMENTS ACT
Plaintiff alleges that PNC continues to post all debit transactions at the end of a business day, using a high-to-low posting

sequence. Consequently, I am overruling PNC’s preliminary objections as to Count VI.

VII. INDISPENSABLE PARTY
In its preliminary objections, PNC contends that the complaint is procedurally deficient because it fails to name an indispensa-

ble party, the joint account holder.
Plaintiff alleges that the checking account that serves as the basis for Candace Henry’s cause of action was an account held

jointly with her husband, David A. Henry. PNC correctly states that when a husband and a wife own a joint bank account, they hold
the account as tenants by the entireties. PNC next contends that when property is owned by a husband and wife as tenants by the
entireties, both are indispensable parties to any action involving the joint bank account.

The case law does not support PNC’s contention that plaintiff ’s husband must be joined. In Miller v. Benjamin Coal Co., 625
A.2d 66 (Pa. Super. 1993), a truck owned by a husband and wife was damaged in a traffic accident. The husband sued the other
driver to recover the full amount of the property damage. The trial court denied the other driver’s request for a directed verdict
on the ground that the wife was an indispensable party who had not been joined, and a verdict was entered in favor of the husband.

On appeal, the Pennsylvania Superior Court rejected the other driver’s contention that the wife was an indispensable party. The
Court stated:

[w]here a marriage continues to exist, however, we perceive no reason for holding that one spouse cannot act as agent
for the entireties estate in bringing an action to recover damages for injury to the entireties property so long as the
action benefits both spouses and there is no evidence rebutting the presumption of authority to act.
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Id. at 68.

VIII. OTHER LITIGATION
I will briefly discuss litigation in other courts addressing claims of bank customers arising out of the practice of other banks of

calculating overdraft fees in generally the same manner as PNC. I have not relied on these cases for several reasons:
My rulings are based on my reading of the specific language used in the PNC documents. Differences in language can result in

different outcomes.
Pennsylvania case law is well settled as to the applicability of the implied covenant of good faith and fair dealing, the uses of

the unconscionability doctrine and the gist of the action doctrine.
There are differences between the Pennsylvania Consumer Protection Law and the consumer protection laws of other jurisdic-

tions that may produce different results in litigation challenging overdraft fees.
PNC relies on Hassler v. Sovereign Bank, 644 F.Supp.2d 509 (D.N.J. 2009), a class action in which the plaintiff challenged

Sovereign Bank’s practice of processing its customers’ debit transactions by using a high-to-low sequence instead of processing
these transactions in the order in which the transactions occurred.

The plaintiff raised three claims: breach of contract based on a breach of the covenant of good faith and fair dealing; unjust
enrichment; and violation of a New Jersey consumer protection law. These claims were dismissed pursuant to a motion to dismiss
filed by the bank.

The basis for the dismissal was the trial judge’s finding that the account agreement expressly provided, in clear language that
included the use of bold print, that Sovereign posts payment transactions each business day in descending order, starting with the
largest. The Court stated that it would be difficult for Sovereign to disclose its practice in clearer or more understandable terms.
Id. at 515.

The other three cases of which I am aware are relied on by plaintiff.
In Gutierrez v. Wells Fargo Bank, 730 F.Supp.2d 1080-82 (N.D. Cal. 2010), consumers brought a class action against Wells Fargo

based on a high-to-low sequencing practice that transformed one overdraft into as many as ten overdrafts–ten being the voluntary
limit the bank had imposed.

Following a bench trial, the Court issued an injunction, ordering Wells Fargo to cease its practice of posting debit card transac-
tions from high to low, and awarded restitution of close to $203 million to restore to the class overdraft fees wrongfully extracted
by Wells Fargo. Id. at 1140.

The trial judge made the following findings:
The bank’s disclosures did not articulate that the bank had already adopted a high-to-low practice; the disclosures upon which

the bank relied were buried in a single-spaced writing of over sixty pages in tiny, ten-point font; no reasonable depositor could be
expected to read the entire agreement or locate the disclosure; the length and complexity of the agreement made it completely
unrealistic to assume that many consumers would actually read those lengthy documents; if consumers read the agreement, few
would actually understand the posting process because it was not clearly explained; when a customer complained about overdraft
fees, Wells Fargo would send a response letter containing straightforward language explaining the actual posting order used by the
bank, which further amplified the great lengths the bank undertook to burry the words deep in a lengthy fine-print document and
to ensure the words selected were too vague to warn the depositor. Id. at 1113-15.

The Court considered the California Business and Professions Code which prohibits business acts or practices that are unlaw-
ful, unfair, or fraudulent and ruled this legislation bars a bank from using an established practice of maximizing the number of
returned checks for the sole purpose of increasing the amount of check fees–it has a duty to act in good faith. Id. at 1121, 1127.

The Court said that where the contract confers on one party discretionary power of protecting the rights of the other, there is a
duty imposed to exercise that discretion in good faith in accordance with fair dealings. Express grants of discretion are subject to
the reasonable expectations of the parties. Customers do not reasonably expect that they will have to pay up to ten overdraft fees
when only one would ordinarily be incurred. Id. at 1122.

According to the Court, to establish liability under the fraud provisions of the California Business and Professional Code, it is
necessary only to show that members of the public are likely to be deceived. Unlike common law fraud, it is not necessary for the
plaintiff to prove a fraudulent deception. The question is what would be the likely effect of such a practice on a reasonable
consumer. Id. at 1126-27.

In the next case, In re Checking Account Overdraft Litigation, 694 F.Supp.2d 1302 (S.D. Fla. 2010), the plaintiffs were current
or former checking account customers of several banks who sought to recover (for themselves and all other customers similarly
situated) excessive overdraft fees charged to their accounts on debit card transactions. The common nucleus of fact concerned the
banks’ practice of reordering debits from the plaintiffs’ accounts and posting any charges from the largest to the smallest, thus,
maximizing overdraft fee revenue. Id. at 1307.

The plaintiffs filed breach of contract claims alleging breach of the implied covenants of good faith and fair dealing. The defen-
dants sought dismissal on the ground that the implied covenant cannot vary express contractual terms. The plaintiffs’ response,
with which the Court agreed, was that they were not seeking to vary the language of the contract but, rather, to have the express
contractual terms carried out in good faith. The plaintiffs’ claim was simply that the ordering of debit transactions must be
carried out in a manner consistent with the covenant of good faith and fair dealing. When a party is given discretion to act under
a contract, discretion must be exercised in good faith. Id. at 1314-15.

The complaints included a count for unconscionability based on the reordering of the debit postings in bad faith so as to maxi-
mize the number of overdraft charges. The banks contended that unconscionability is not an affirmative cause of action; rather,
case law empowers a court addressing allegations of unconscionability to do no more than refuse enforcement of the uncon-
scionable section or sections of the contract. The plaintiffs contended that courts can utilize equitable powers to issue a declaratory
decree that the contractual terms and practices are unconscionable and to award damages for the bank’s past enforcement of the
terms. Id. at 1318.

The Court agreed with the plaintiffs, stating that if the overdraft provisions are found to be unconscionable, the Court retains
authority and discretion to fashion appropriate equitable relief. This cause of action should be recognized where the customer
never had the opportunity to raise unconscionability as a defense for withholding payment; the only opportunity to raise uncon-
scionability is through a lawsuit filed by the customer after payment has been made. Id. at 1318-19.

The Court permitted an unjust enrichment claim to be raised contingent upon a finding that an express contract does not exist.
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Id. at 1321-22.
The Court permitted the plaintiffs to pursue the tort of conversion. The Court stated that the plaintiffs unquestionably had the

right to possess the funds in their bank accounts upon demand to the bank, and the plaintiffs were deprived of that right because
the defendant wrongfully took the funds. A conversion action may be based on this interference with the plaintiffs’ property inter-
est in the funds. Id. at 1322-23.

In White v. Wachovia Bank, 563 F.Supp.2d 1358, 1360-61 (N.D. Ga. 2008), the plaintiffs opened a joint checking account with
Wachovia and executed a standard deposit agreement. The plaintiffs alleged that Wachovia routinely enforces a policy whereby
charges are posted in the order of largest to the smallest amounts, even where larger charges are received days after smaller charges.

The plaintiffs raised a breach of contract claim based on the implied covenant of good faith. The Court allowed this claim to
proceed because the language of the agreement did not, by its express terms, grant the bank absolute or uncontrolled discretion
in exercising its contractual rights. Id. at 1363-66.

The Court also ruled that the complaint set forth a plausible claim under a Georgia consumer protection law. The Court con-
cluded that if the plaintiffs’ allegations are true–that Wachovia charges consumers for insufficient funds in connection with trans-
actions for which the account had sufficient funds–this practice comes within the provisions of the law forbidding any unfair or
deceptive acts or practices in the conduct of consumer transactions. Id. at 1369-70.

The Court permitted the conversion cause of action to go forward because of allegations that Wachovia imposed overdraft fees
when there was, in fact, no overdraft, and, furthermore, refused to return the funds upon demand by the plaintiffs. Id. at 1371.

The Court dismissed the unjust enrichment claim because there was a legal contract covering Wachovia’s posting of transac-
tions and the imposition of overdraft fees.

The Court dismissed the unconscionability claim stating that the plaintiffs’ argument in support of this claim is in tension with
their argument, which the Court found to be persuasive, that Wachovia breached its duty of good faith and fair dealing.
Furthermore, because of Georgia legislation allowing items to be charged in any order, there cannot be substantive unconscionability.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 31st day of January, 2012, upon consideration of defendant’s preliminary objections seeking dismissal of each count of

plaintiff ’s six-count amended complaint, it is ORDERED that plaintiff ’s unconscionability, conversion, and unjust enrichment
counts are dismissed and defendant’s preliminary objections are otherwise overruled.

A status conference will be held on February 14, 2012 at Noon.

BY THE COURT:
/s/Wettick, Jr., J.

1 Plaintiff alleges that a $36.00 fee is charged for each and every transaction that results in an overdraft for up to four overdrafts per day.
2 For a court to find a contractual provision unconscionable, it must determine the contractual provision unreasonably favors the
drafter, and there was no meaningful choice on the part of the other party regarding acceptance of the provisions. Todd Heller, Inc.
v. United Parcel Service, Inc., 754 A.2d 689, 700-01 (Pa. Super. 2000).
3 In this Opinion, I am not considering whether there would be any merit to such an argument.
4 Plaintiff will not raise this defense in this case because of my ruling that there are no contractual provisions authorizing the use
of high-to-low posting at the end of the business day.
5 The gist of the action doctrine applies to claims for conversion. Pittsburgh Constr. Co. v. Griffith, 834 A.2d 572, 593 (Pa. Super.
2003); Chapski v. Moravian at Indep. Sq. Condominium Ass’n, 2 Pa. D.&C.5th 48, 55-56 (Phila. 2007); and Koken v. Commonwealth
Prof ’l Group, Inc., 2006 WL 334787, *1 (Phila. 2006).

Colin Amos and Tracy Neff v.
Zoning Hearing Board of the Municipality of Bethel Park

Zoning—Variances—Continuation of Variance—Change in Use—Loss of Variance

No. S.A. 11-000323. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—February 28, 2012.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Municipality of Bethel Park (“Board”) dealing with

Property located at 1033 Paxton Drive/Mayfair Drive in a C-2 zoning district in the Municipality of Bethel Park, owned by
Appellants Colin Amos and Tracy Neff (“Appellants”). In 1981, the previous Property owner was granted a variance which permit-
ted him to build and use a second floor addition of the Property as a restaurant without providing the required additional on-site
parking spaces. Appellants currently seek to apply the 1981 variance to allow them to use the second floor of the building as part
of their restaurant without providing any parking other than the 37 on-site parking spaces currently on the Property plus the adja-
cent Kentucky Fried Chicken spaces. A restaurant is a permitted use in the C-2 zoning district. The zoning officer determined that
the 1981 variance was not valid for the Appellants’ proposed use of the Property. He concluded that the parking was inadequate
for the proposed use. The Board upheld the zoning officer’s decision finding that because the use of the Property had been altered
from the use that was granted by the 1981 variance, Appellants must request a new variance. It is from that decision that the
Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
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accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board correctly upheld the zoning officer’s decision concluding that the Appellants must request a new variance.
Appellants contend that the 1981 variance runs with the land and permits them the right to use the Property in conformance with
the 1981 variance. This is true as long as future owners’ uses are in conformity with the original variance. Scalise v. Zoning Hearing
Board of Borough of West Mifflin, 756 A.2d 163, 166-167 (Pa. Cmwlth. 2000). The Court in Scalise stated:

[A] use permitted by variance is not one upon which a right of extension may be erected as though it were a pre-exist-
ing nonconforming use. Alterations in a use granted by variance require further action by the zoning authorities.

Id. at 167.

In this case, however, the Board explained that given the change in circumstances surrounding the use of the Property, the
Appellant must seek a new variance. Specifically, in 1981, the former Property owner Paul C. Coury, applied for and was granted
a variance to permit him to build a second floor addition to his restaurant without the required additional on-site parking. The
Property contained 45 on-site parking spaces at that time. Additionally, Mr. Coury had the right by deed to use spaces at a nearby
Kentucky Fried Chicken, an agreement to use spaces at a Murphy Mart across the street and a reciprocal agreement with an adja-
cent property owner for an unspecified number of additional spaces. See Record Tab H, p. 104-106. Subsequently, the restaurant
was closed in 1987 and the parking lot was reconfigured and reduced to 36 spaces. Also, during this period, the Property was used
as a dance studio and a teen center. Therefore, the reduction in the number of on-site parking spaces, as well as the change in use
of the Property, requires the granting of a new variance. Scalise at 167.

Therefore, based upon the foregoing Opinion, the Board correctly upheld the zoning officer’s determination that the 1981 vari-
ance was inapplicable to the Appellants’ proposed use.

ORDER OF COURT
AND NOW, this 28th day of February, 2012, based upon the foregoing Opinion, the Board correctly upheld the zoning officer’s

determination that the 1981 variance was inapplicable to the Appellants’ proposed use and their decision is Affirmed and the
Appeal dismissed.

BY THE COURT:
/s/James, J.

Robert S. Gasparik and Cynthia D. Gasparik v.
Ocwen Loan Servicing, LLC

Mortgage Foreclosure—Summary Judgment—Admissions

No. GD 10-006092. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—March 14, 2012.

OPINION
In October 2007, Appellants Robert S. Gasparik and Cynthia D. Gasparik executed a Fixed Rate Consumer Note and Security

Agreement in the original principal amount of $108,000.000. The original mortgagee was Taylor, Bean and Whitaker Mortgage
Company. That company no longer exists and the mortgage was assigned to Appellee Ocwen Loan Servicing, LLC (“Ocwen”). The
monthly payment under the note is $736.75 for Property located a 3266 Middletown Road, Pittsburgh, PA 15204.

The Gaspariks defaulted under the Mortgage by failing to make payments due. Therefore, Ocwen foreclosed in order to recover
its financial losses. On October 11, 2011, this Court granted Ocwen’s Motion for Summary Judgment and an in rem judgment in
mortgage foreclosure in the amount of $133,058.74 plus costs. It is from that decision that the Gaspariks appeal.

Ocwen alleges that they are entitled to Summary Judgment because there is no genuine issue as to material fact in this case.
Summary judgment is appropriate when there are no genuine issues of material fact as to any necessary element of the cause of
action. Pa. R.C.P. 1035.2. A Motion for Summary Judgment may be granted if the pleadings, depositions, answers to interrogato-
ries and admissions on file, show that there is no genuine issue as to any material fact, and that the moving party is entitled to
judgment as a matter of law. Myszkowski v. Penn Stroud Hotel, Inc., 634 A.2d 622, 625 (Pa. Super. 1993). In ruling on a motion for
summary judgment, the facts must be viewed in light most favorable to the non-moving party. Ertel v. Patriot News, Co., 674 A.2d
1038, 1041 (Pa. 1996). Pa.R.C.P. 1035.2(2) requires the party who opposes the motion to provide the Court with “...evidence of
facts essential to the ... defense which, in a jury trial, would require the issues to be submitted to a jury.”

Pa. R.C.P. 1035.3 states:

(a) the adverse party may not rest upon the mere allegations or denials of the pleadings but must file a response within
thirty days after service of the motion identifying

(1) one or more issues of fact arising from evidence in the record controverting the evidence cited in support of the
motion or from a challenge to the credibility of one or more witnesses testifying in support of the motion, or 

(2) evidence in the record establishing the facts essential to the cause of action or defense which the motion cites as
not having been produced.

In a mortgage foreclosure action, the entry of Summary Judgment is proper even when, as in the instant case, the Appellants
never admit the amount of indebtedness in their pleadings, where it is admitted that the mortgage is in default, that the mortgagors
have failed to pay interest on the obligation, and that the recorded mortgage is in the specified amount. Landau v. Western
Pennsylvania Nat. Bank, 282 A.2d 335, 340 (Pa. 1971).

The Gaspariks did not substantiate any claim or defense to the propriety of the mortgage foreclosure action per se. There are
no genuine issues as to any material fact to be determined at trial and therefore, Summary Judgment for Ocwen was proper.
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Baum-Med Group, L.P. v.
The City of Pittsburgh Planning Commission and The City of Pittsburgh,

and L.A. Fitness International, LLC
Zoning—General—Planning-Zoning Approval—Use Definition—Standing to Challenge

No. S.A. 11-001091, S.A. 12-000142, Consolidated at: S.A. 11-001091. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.
James, J.—May 1, 2012.

OPINION
This appeal arises from decisions of the City of Pittsburgh Planning Commission (“Planning Commission”) and the City of

Pittsburgh Zoning Board of Adjustment (“Board”) dealing with the proposed construction of an LA Fitness athletic club on prop-
erty located at 5201 Liberty Avenue (“Subject Property”) in the 8th Ward of the City of Pittsburgh. The Subject Property consists
of three adjoining parcels and is located in the Urban Neighborhood Commercial (“UNC”) zoning district in the City of Pittsburgh
and the Baum-Centre Corridor Overlay District. Two parcels consist of a vacant vehicle sales showroom and parking lot and the
third parcel is vacant. Proposed developments in this district are subject to Project Development Plan Review by the Planning
Commission.

L.A. Fitness International, LLC (“LA Fitness”) is the contract purchaser of the Subject Property. Appellant Baum-Med Group,
L.P. (“Baum-Med”) owns Property located at 5201 Baum Boulevard. On September 20, 2011, the Planning Commission held a pub-
lic hearing and heard concerns regarding the proposed development of LA Fitness. Baum-Med objected to the classification of the
proposed development as a “Recreation and Entertainment” and expressed traffic and parking concerns. On October 4, 2011, the
Planning Commission approved the Application. On November 3, 2011, Baum-Med filed a Protest Appeal claiming that the Zoning
Administrator incorrectly designated the Subject Property as “Recreation and Entertainment, Indoor (General) rather than
“Athletic Club”. The Board determined that the Zoning Administrator’s decision to designate the Proposed Development as
“Recreation and Entertainment, Indoor (General) rather than “Athletic Club” was reasonable. This Court consolidated Baum-
Med’s appeal of the Plan Approval with the Board’s approval. Baum-Med appeals both of those decisions. 

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

LA Fitness claims that Baum-Med lacks standing to challenge the proposed development. In order to establish aggrieved party
standing, a party must demonstrate: (1) a direct and substantial interest in the adjudication; and (2) harm resulting to that direct
and substantial interest due to the adjudication. Pittsburgh Trust for Cultural Resources, 604 A.2d 298, 302 (Pa. Cmwlth. 1992). The
evidence establishes that Baum-Med’s Property is located “a couple hundred feet” to “several football fields” away from the
Subject Property. (Tr. p. 8 and p. 38). The Commonwealth Court has held that owning property one and a half blocks away from
the site in question does not constitute “close proximity” and is insufficient to establish standing. Spahn v. Zoning Board of
Adjustment, 922 A.2d 24, 31 (Pa. Cmwlth. 2007). In the instant case, Baum-Med’s Property is well beyond the distance away from
the Subject Property that the Commonwealth Court held in Spahn was the bare minimum to establish “close proximity” standing.
If Baum-Med did have standing they would not prevail for the following reasons.

The Planning Commission correctly approved the proposed development subject to specific conditions. The Planning
Commission was required to consider whether the Application met the criteria set forth in Code Section 922.13.C.2. That Section
requires that the Planning Commission consider whether the Proposed Development is compatible with existing residential uses,
makes adequate provisions for parking, adequately addresses traffic impacts, and is appropriate in terms of building siting, scale
and open space. Surrounding residents and organizations unanimously supported the Proposed Development. Baum-Med claims
that the Planning Commission approved the Proposed Development without a “final” traffic impact study. However, Sections
922.13.C.2(c) and (d) require that the Commission be satisfied that the “proposed development must make provisions for adequate
parking” and “the proposed development must adequately address traffic impacts in relation to street capacity…” LA Fitness
provided the Planning Commission with sufficient reports.

The Board did not commit an error of law when it denied Baum-Med’s protest appeal. Code Section 911.02 defines “Recreation
and Entertainment, Indoor (General)” as “an establishment offering recreation and entertainment to the general public within an
enclosed building. Typical uses include movie theaters, bowling alleys, skating rinks, fitness centers, dance studios, court sports
and swimming.” Conversely, “club” is not defined in the Code. However, the ordinary definition of the world “club” carries with it
the concept of exclusivity. An LA Fitness athletic club will be open to any member of the public after payment of a nominal fee to
use the facilities. The evidence establishes that the Board’s classification of the Proposed Development as a Recreation and
Entertainment, Indoor (General) was consistent with the customary practice of the City in classifying other fitness centers.
Therefore, the Board did not commit an error of law.

Based upon the foregoing Opinion, the decisions of the City of Pittsburgh Planning Commission and the Zoning Board are
affirmed and Baum-Med’s appeals are dismissed.

ORDER OF COURT
AND NOW, this 1st day of May, 2012, based upon the foregoing Opinion, the decisions of the City of Pittsburgh Planning

Commission and Zoning Board are affirmed and Baum-Med’s appeals are dismissed.

BY THE COURT:
/s/James, J.
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John McGrath v. Carl Stepanovich
Real Estate—General—Installment Land Contract—Divestiture—Applicability of Act

No. GD 11-026917. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—March 2, 2012.

MEMORANDUM ORDER
This is an interesting matter that addresses priority among recorded documents dealing with real estate.

I. FACTS
The case begins in 1998 where George A. Haney and Christine Haney, his wife, (Haney) who resided at 3128 Mary Street on the

South Side of Pittsburgh, entered into an Installment Land Sale Contract (The Contract) with Carl Stepanovich and Mary
Stepanovich, his wife (Stepanovich) who resided at 3125 Josephine Street, also on the South Side of Pittsburgh. Haney had retained
counsel who prepared the contract and recorded it with the Recorder of Deeds on January 22, 1999 at Deed Book Vol. 10392 pages
585 to 595. In essence the realty subject to the contract was the rear 24 foot portion of the Haney Lot which was 24 feet by 98 feet
and was Lot 17 in the recorded Varner Plan. Paragraph 12 further provided that a deed had been prepared and was held in escrow
by Stepanovich’s attorneys, Hergenroeder & Heights. Said deed was likewise recorded with the contract.

That Contract called for a lump sum part payment and then regular payments by Stepanovich to Haney after which Haney
would convey a parcel of land 24 feet by 24 feet with a garage erected thereon. Paragraph 10, also provided that neither party would
create any encumbrance on the property without the consent of the other party. Notwithstanding said paragraph 10, Haney did, on
June 18, 2001, give a mortgage for the entire premises to American Equity Mortgage, Inc. recorded on June 20, 2001 at MB 21034
page 030. Thereafter on April 29, 2002 America Equity Assigned the mortgage to Centex Equity. Haney later defaulted on the mort-
gage and on April 28, 2004 the mortgage premises were sold at Sheriffs sale and the mortgagee (Centex) bought in the property.
That Sheriffs deed is attached to the Complaint as Exhibit E.

Later, on September 8, 2005, Centex sold the property to Alex Nesterenko who on March 1, 2006 sold it to Modoran Emil Dan
who on June 20, 2008 sold it to James O. Hawk, who on October 19, 2010 sold it to Plaintiff herein, John McGrath.

At all material times Stepanovich has used the garage and the 24 x 24 foot lot. As noted Stepanovich lives 2 doors away at 3125 Josephine
Street. Stepanovich has also complied with all other terms of the Contract and has escrowed the rentals due in the absence of Haney.

McGrath has filed an ejectment action seeking to remove Stepanovich from the property in question. Stepanovich has filed
Preliminary Objections asserting that McGrath’s Complaint is legally deficient.

II. ANALYSIS
As noted Haney owned property designated as 3128 Mary Street in Pittsburgh, PA in the South Side section. The property was

24 feet wide and 97 feet deep and the rear property line abutted Josephine Street. It encompassed all of Lot 17 in a recorded plan.
The Contract contained a metes and bounds description of the 24 by 24 foot portion of lot No. 17. Analysis of that description,

which is attached to the Contract, shows a description that begins on Mary Street, follows the Lot line for 74' then makes a turn
through Lot 17 and parallel to the rear lot line for 24' to the Lot line on the other side of Lot 17; then down that Lot line for 24 feet
to the rear property line and then along that rear property line for 24 feet and then back up the lot line, for 24 feet to the place of
beginning. The critical phrase appears in the description where it reads “. . . the true place of beginning through the with(in) prop-
erty South 49˚ 54' west 24.04 feet to a point. ..” (emphasis supplied). Obviously the description “snipped” off the rear 24' of Lot 17.

The recorded mortgage bore the complete description of Haney’s property without any reference to the Stepanovich encumbrance even
though it was already on record. However, the conveyances thereafter fail to follow the full description of the mortgage but rather use only
the truncated description attached to the Contract. They all however reference the Allegheny Lot and Block designation of 30-A-6.

In their Preliminary Objection’s Stepanovich avers that McGrath bought the property subject to the lien of the Contract and
thus has no legal basis to seek ejectment. To that end Stepanovich cites the Installment Land Contract Act for the proposition that
this earlier recorded instrument cannot be divested by a later judicial sale, citing 42 Pa. C.S.A. Sec 8152(a). I agree.

Counsel for McGrath has made a yeoman’s effort to resist these arguments. It correctly argues that Complaints ought not be dis-
missed on the basis of Preliminary Objections. However, I see no way that McGrath can amend to avoid the clear impact of the ear-
lier recorded instrument. To deny the Preliminary Objections simply delays the inevitable and puts both parties to needless expense.

Counsel also argued that the Contract is not entitled to the benefit of Section 8152 because the Contract is not for residential
use. The relevant part of Section 8152 shows that it applies to contracts for “dwellings” and McGrath argues a garage is not a
dwelling. However, the further definition of dwelling means a building or structure that is wholly or principally used for residen-
tial purposes. To my mind a homeowner living in the densely populated South Side where there is little on street parking — and
that which does exist is appropriated by folding chairs set out by the abutting residents - a garage 2 doors away from Stepanovich’s
residence is, indeed, a residential purpose. Thus I am not persuaded by this argument.

One final point is worthy of note. The Contract, at paragraph 12, reads “. . . as security for the faithful performance of this
Agreement, Purchasers do execute and deliver to Sellers contemporaneously herewith a deed to the property set forth on Exhibit
“A” conveying to Sellers any and all interest they may have in the property by virtue of their Agreement or otherwise. The deed
shall be held in escrow by Hergenroeder & Height, P.C. attorneys for Sellers. In the event Purchasers should default under this
Agreement, Purchasers authorize the escrow agent to record the deed.”

This paragraph is confusing: First Buyer and Purchaser are used interchangeably; Second, it assumes that the parcel has
already been conveyed to Buyer/Purchaser and the deed in escrow is a re-conveyance if Buyer/Purchaser defaults; Third, this
assumption may be appropriate because the Contract does, at Page 595 show that the instrument is captioned as between Haney
and the Hergenroeder law firm. See Exhibit B to the Complaint; Fourth, it suggests that Hergenroeder already had the deed to
Stepanovich. This situation is confusing but in no event does McGrath’s suit in ejectment lie.

III CONCLUSION
After analysis, I am constrained to sustain the Preliminary Objections and dismiss the Complaint. I can envision no set of facts

or legal theory that could avoid the insurmountable barrier presented by Stepanovich’s prior recorded instrument.
So ordered,

BY THE COURT:
Date: March 2, 2012 /s/O’Reilly, J.
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Christine Bennett v.
Housing Authority of the City of Pittsburgh

Miscellaneous—Public Housing—Accommodation

No. SA 11-1050 228. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 30, 2012.

OPINION
This Opinion supports my January 13, 2012 Order of Court, which has been appealed to the Commonwealth Court of

Pennsylvania by Defendant, the Housing Authority of the City of Pittsburgh (“HACP”). Christine Bennett (“Plaintiff”) is an eighty-
four year old resident of HACP’s low-income public housing high-rise known as Glen Hazel. Plaintiff lives in a one bedroom unit
in the Glen Hazel high-rise. On July 11, 2011 Plaintiff submitted a grievance request form for reasonable accommodations seek-
ing a larger one-bedroom apartment. Plaintiff averred that her request for a larger apartment had been denied on July 5, 2011 and
that she is a diabetic and bangs her feet and knees on objects while maneuvering in the small apartment. On September 14, 2011
a grievance hearing was held regarding Plaintiff ’s request for a larger one-bedroom apartment. On September 17, 2011 Plaintiff ’s
grievance was denied on the basis that her “medical condition does not support the...request for a bigger 1 bedroom unit.” Plaintiff
filed a Statutory Appeal on October 27, 2011 averring a need for a larger apartment due to medical issues including right side weak-
ness from two strokes, balance issues from pain and swelling of her knee and pins surgically inserted into her ankle to treat a pre-
vious fracture. On December 19, 2011 a conference on Plaintiff ’s Statutory Appeal was held before the undersigned. During the
conference, Plaintiff advised me that the unit next door to hers in Glen Hazel was larger and unoccupied. On December 19, 2011
I granted Plaintiff ’s Statutory Appeal, ordering that she be permitted to move into the unit next door, or to an ADA (Americans
with Disabilities Act) accessible unit in Glen Hazel. On January 13, 2012 Defendant presented a Motion for Reconsideration aver-
ring that the unit next door to Plaintiff was not unoccupied and that Plaintiff is not in need of the modifications in place in an ADA
accessible unit. On January 13, 2012 I granted Defendant’s Motion for Reconsideration, ordering that the Order of December 19,
2011 be vacated and that if or when a larger one bedroom unit becomes available in the Glen Hazel complex, that it be provided
to Plaintiff. On February 8, 2012 Defendant filed its notice of appeal to the Commonwealth Court of Pennsylvania. On February 9,
2012 I Ordered Defendant to file a Concise Statement of Matters Complained of on Appeal (“Concise Statement”). On February 22,
2012 Defendant filed its Concise Statement, alleging 5 errors.

Defendant first alleges that “the Court erred in exceeding its scope of authority and imposing its own method of applicant hous-
ing and relocation, which is contrary to HUD regulations and HACP policy.” Local agency law provides that a court shall affirm
the adjudication of a local agency unless, inter alia, it is not “in accordance with the law.” 2 Pa.C.S. §754(b). Federal law establishes
that in order for a complainant to be “afforded a fair hearing,” the decision of the hearing officer must be “based solely and exclu-
sively upon the facts presented at the hearing.” 24 C.F.R. §966.56(a)(5). It is implausible that the decision of the hearing officer in
this case was based on “HUD regulations” or “HACP policy” as the reproduced record includes no evidence of either policy
regarding housing and relocation. The only evidence of HACP policy offered at the grievance hearing is testimony that “the
Housing Authority does not recognize differences in unit sizes.” (Reproduced Record, Transcript of Recording of hearing held on
September 14, 2011, p. 4). Defendant fails to offer any evidence showing that it is contradictory to HUD regulations or HACP
policies to exercise discretion in providing a more suitable unit to a resident who is requesting accommodation. Because it is not
evident in the record, the hearing officer’s determination of these regulations and policies must come from some outside knowl-
edge other than what was presented at the hearing. Therefore, the decision of the hearing officer is not in accordance with the
law, and I was not obligated to affirm the decision of the local agency. I disagree that my decision was against HUD regulations
or HACP policies and I made no error in ordering the relocation of Plaintiff.

Defendant next argues that I “erred in overturning the hearing officer’s decision without making a finding that (1) necessary
findings of fact were not supported by substantial evidence, (2) an error of law was committed, or (3) the decision resulted in a
violation of Ms. Bennett’s constitutional rights.” Defendant accurately articulates that the criteria listed are bases on which a court
may overturn a local agency adjudication. 2 Pa.C.S. §754. However, the statute does not obligate me to enumerate my reasons for
overturning an adjudication in an Order of Court. Further, Defendant presumes that I did not “make” such a “finding” simply
because it is not written in an Order of Court. The law requires that I must make one of the findings listed above; therefore, I would
not have overturned the hearing officer’s decision if I had not “made a finding” that one of the reasons to overturn a local agency
adjudication existed. If anything, my failure to “make a finding” in my Order is a stylistic preference of Defendant, but it does not
constitute reversible error.

Next, Defendant makes a related argument that I erred “in overturning the hearing officer’s decision without making a finding
that the hearing officer exercised a manifest and flagrant abuse of discretion or an arbitrary execution of her duties.” Defendant
makes an assumption that I did not find that the Hearing Officer arbitrarily executed her duties, presumably because I did not
specifically admonish the Hearing Officer’s exercise of discretion in my Order of Court. Pennsylvania Local Agency Law does not
require an Order of Court overturning a local agency adjudication to explain the Court’s findings. In fact, upon considering that
Defendant possessed the discretion to accommodate Plaintiff, I determined that the Hearing Officer did exercise an arbitrary
execution of her duties by denying Plaintiff ’s request for accommodation. Therefore, I made no error regarding the Hearing
Officer’s execution of her duties.

Defendant next argues that I erred by “ordering an accommodation without considering the legal authority or Ms. Bennett’s
eligibility for such an accommodation.” Defendant has the legal authority to exercise discretion when matching or relocating
tenants of low-income public housing, as “...the PHA may match characteristics of the family with the type of unit available....” 24
C.F.R. §100.201. Further, local Housing Authorities are granted extra discretion when placing elderly persons, in that a Housing
Authority is able place a single elderly person in a larger unit than would otherwise be available to a single person. See 24 C.F.R.
§960.206(d). For the purposes of HUD program requirements, “elderly” is defined as a person who is at least 62 years of age. 24.
C.F.R. §5.403. At 84 years of age, Plaintiff is considered “elderly” and therefore is eligible for a larger unit. Finally, Plaintiff clearly
is eligible for the accommodation in the size of the apartment. Plaintiff entered a Verification of Disability & Need for
Accommodation signed by her doctor into evidence, and the doctor opined that “[i]n my professional opinion, [Plaintiff] has a
disability....I consider the requested accomodation necessary to afford this individual with disabilities equal opportunity to use and
enjoy a dwelling unit…”1. Both legal authority and Plaintiff ’s eligibility support my decision to provide her with a larger unit and
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therefore I committed no error.
Finally Defendant argues that in “...in general terms...the Court’s ruling was against the weight of the evidence.” As described

in the preceding paragraphs, the evidence supports the Order I entered on January 13, 2012 and no error was committed.

BY THE COURT:
/s/Hertzberg, J.

1 The Reproduced Record makes reference to the fact that the HACP is in receipt of a note from Plaintiff ’s doctor (Reproduced
Record Transcript of Recorded hearing held on September 14, 2011, p. 3). For some reason, Plaintiff ’s Verification of Disability &
Need for Accommodation Low Income Public Housing, which contains verification from Plaintiff ’s physician did not make it into
the Reproduced Record. In any event, Plaintiff ’s treating physician states, “Pt [patient] has been placed in very small unit which
does not accommodate even her meager possessions. This has caused significant stress that contributed to recent hospitalization.”

Randy Mitchell v.
The Zoning Hearing Board of the Borough of Franklin Park

and Borough of Franklin Park
Zoning—Non-Conforming—Legal Non-Conforming Use—Dismissal of Violation of Zoning Ordinance—Burden of Proof

No. S.A. 11-000975. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—April 25, 2012.

OPINION
This Appeal arises from the decision of the Zoning Hearing Board of the Borough of Franklin Park (“Board”), denying a motion

to dismiss a violation of the Borough of Franklin Park Ordinance § 212-75(B). The property in question is located at 2339 Havenhill
Road (“the Property”). The Property owner, Randy Mitchell (“Appellant”), has owned the Property since June of 2008 and runs a
towing business which is located at 9700 Perry Highway.

The Borough received complaints from neighbors that the Appellant was parking tow trucks on the Property and sent the
zoning officer to investigate. The zoning officer found that during his seven visits over the course of eight days, there were
several tow trucks being parked on the Property. The zoning officer observed that the tow trucks were being serviced, and
remained at the Property for hours at a time. The zoning officer also testified that he had seen as many as five tow trucks on the
Property at one time.

At the hearing, the Appellant argued that he had a prior nonconforming use which was established by the previous owner, Jason
Davies. At the hearing, Mr. Davies testified that he had kept some construction equipment on the Property. Mr. Davies also
testified that he had run a towing business while occupying the Property. After hearing testimony from Mr. Davies, as well as the
surrounding neighbors, the Board found that Mr. Davies had run a towing business intermittently for about four or five years over the
course of the eighteen years that he owned the Property but that he had not met the standard to prove a legal nonconforming use.

When a trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial Evidence is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640
(Pa. 1983).

Appellant contends that the Board erred in denying his motion to dismiss the Ordinance violation. The violation in question is
Ordinance § 212-75(B) which was enacted in 1996. That Ordinance states:

Off street parking facilities accessory to a residential use may be used only for the parking of passenger automobiles,
recreational vehicles as defined by this chapter and commercial vehicles with a Class 4 or less registered gross or com-
bination weight in pounds (i.e., 11,000 pound or less), as provided by the Pennsylvania Motor Vehicle Code…when such
automobiles or vehicles are owned by the occupants of the residential dwelling structure constituting the principal use of
that property. The use of residentially zoned property, either private or public, for the parking of commercial vehicles
with a Class 5 or greater registered gross or combination weight in pounds (9,001 pounds or more)…or tow trucks, con-
struction equipment such as pavers, rollers, compressors, welders, backhoes, highlifts or trailers designed, constructed
or intended to be used for the transport of such equipment, is prohibited. Ordinance § 212-75(B)

The prior Ordinance only prohibited the parking of “commercially licensed vehicles” on properties less than one acre. Ordinance
§ 212-75(A). Appellant’s property is 1.148 Acres, and he contends that prior to the 1996 amendment, he would have been exempt
from this Ordinance.

The Appellant argues that when he purchased the Property from Mr. Davies, parking tow trucks constituted a legal noncon-
forming use, and that this use had been continuous and had not been abandoned. The Ordinance defines a nonconforming use as
“A structure or building or portion thereof manifestly not designed to comply with the applicable dimensional provisions of this
chapter, or amendment heretofore or hereafter enacted where such structure or building existed lawfully prior to the enactment
of the subject provisions of this chapter or amendments.” Ordinance § 212-127.

While the Appellant gave testimony in support of a nonconforming use on the Property, he could produce no evidence of the use
being registered with then Borough. At the hearing, the Appellant argued that the onus of registering the nonconforming use, lies
with the zoning officer, and is not the land owner’s obligation. The Ordinance however, only gives the zoning officer the authority
to register a nonconforming use, which is distinguishable from the obligation to do so. Ordinance § 212-128. It is well established
in Pennsylvania that the owner has the burden of proving the existence of a nonconforming use. “The burden of proving the
existence or extent of a nonconforming use rests on the property owner who would claim the benefits of the rights accorded the
property with that status.” Overstreet v. Zoning Hearing Board of Schuylkill Township, 412 A.2d 169, 171 (Pa. Cmwlth. 1980).
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The Board found that the Appellant’s testimony was insufficient to establish a nonconforming use. The Board correctly concluded
that “the testimony offered by Mitchell in support of his contention that his current activities on the Property constituted a lawful non-
conforming use was not conclusive and did not demonstrate the requisite extent, nature, time of creation and continuation of such
alleged nonconforming use.” (Conclusion of Law 18). “In order to establish a prior nonconforming use, the landowner is required to
provide objective evidence that the subject land was devoted to such use at the time the zoning ordinance was enacted.” R.K.
Kibblehouse Quarries v. Marlborough Tp. Zoning Hrg. Bd., 630 A.2d 937, 941 (Pa. Cmwlth. 1993), citing Heyman v. Zoning Hearing
Board of Abington Township, 601 A.2d 414, 416 (Pa. Cmwlth. 1991).

The Appellant asks this Court to overturn the decision of the Board, based on the testimony of his witnesses. “In a zoning hear-
ing case, a zoning hearing board is the sole judge of the credibility of the witnesses and the weight to be given to their testimony.”
Appeal of Lester M. Prange, Inc., 647 A.2d 279, 282 (Pa. Cmwlth. 1994). Here, the Board found that the Appellant’s evidence was
insufficient to establish a nonconforming use. “The testimony offered by Mitchell in support of his contention that his current
activities on the property constituted a lawful nonconforming use was not conclusive and did not demonstrate the requisite extent,
nature, time of creation and continuation of such alleged nonconforming use.” (Conclusion of Law 18). Because there is no evidence
that the Board abused their discretion or made determinations that were not based on substantial evidence, this Court cannot over-
turn their decision.

Based upon the foregoing, the decision of the Board is affirmed and Appellant’s appeal is dismissed.
ORDER OF COURT

AND NOW, this 25th day of April, 2012, based upon the foregoing, the decision of the Zoning Hearing Board of the Borough of
Franklin Park is affirmed and Appellant’s appeal is dismissed.

BY THE COURT:
/s/James, J.

Joe Palmo, Joanne Pompeo, Melissa McSwigan, Roberta Raczka, Pam Golden,
Daniel Dennehy, Elisabet Rodriguez Dennehy, and Lisa Haabestad v.

Zoning Board of Adjustment of the City of Pittsburgh v.
City of Pittsburgh

Zoning—Variances—Dimensional Variances—Definition (story)—Compare to Use Variance & Requirement

No. S.A. 11-000783. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—April 30, 2012.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

Property owned by Oakdale Development (“Applicant”), located at 620 Bellefonte Street (“Property”). The Property is zoned R2-
M, and currently contains three dwelling units. The Applicant applied for four variances relating to setbacks and minimum lot size.
The Board granted all four of the variance requests. It is from that decision which the Appellants, who own and occupy property
on the same street as the subject Property, appeal.

Currently the Property contains a house facing Bellefonte Street that has two dwelling units and a house facing Telegraph Way
containing one dwelling unit. The lot is 2,500 square feet; 25 feet wide by 100 feet deep, and the Board found that the site was nar-
row and slightly sloped. The Applicant applied to the Board for four variances from Section 903.03.C.2 of the Code. The Applicant
requested a variance for the side yard dimensions which would be 0’ and 4’ feet, requiring a 3’ variance on one side. The Applicant
also requested a 10 foot setback rather than the required 30 feet on the front of the property. A variance was also required for the
lot size which requires 3,200 square feet or 1,800 square feet per unit. The Board granted the variances for all of these requests.

Where a trial court takes no additional evidence, the scope of its review is limited to determining whether the Board commit-
ted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial Evidence is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640
(Pa. 1983).

The Appellants argue that because the Applicant did not prove unnecessary hardship, he should not be entitled to the variances.
The Appellants rely on § 922.09.E of the Code which states that:

No variance in the strict application of any provisions of this Zoning Code shall be granted by the Zoning Board of
Adjustment unless it finds that all of the following conditions exist:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular property, and that
the unnecessary hardship is due to the conditions, and not the circumstances or conditions generally created by the
provisions of the zoning ordinance in the neighborhood or district in which the property is located.

2. That because of such physical circumstances or conditions, there is no possibility that the property can be developed
in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is therefore
necessary to enable reasonable use of the property.

3. That such unnecessary hardship has not been created by the applicant;

4. That the variance, if authorized will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent property,
nor be detrimental to the public welfare; and
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5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

In granting any variance, the board may attach such reasonable conditions and safeguards as it may deem necessary to
implement to purposes of this act and the zoning ordinance.

The applicant shall have the burden of demonstrating that the proposal satisfies the applicable review criteria.

When this section is applied, the Applicant must show that the subject property is rendered practically valueless without the
variance. Hipwell Manufacturing Company v. Zoning Board of Adjustment, 452 A.2d 605, 607 (Pa. Cmwlth. 1982). When dealing
with dimensional variances however, the courts have found that the quantum of proof in showing of hardship is not as stringent
as a use variance. In Hertzberg, the court concluded that “When seeking ‘a dimensional variance’ within permitted use, owner is
asking only for reasonable adjustment of zoning regulations in order to utilize property in manner consistent with applicable reg-
ulations; thus, grant of dimensional variance is of lesser moment than grant of “use variance,” since latter involves proposal to
use property in manner that is wholly outside zoning regulation. Hertzberg v. Zoning Board of Adjustment of City of Pittsburgh,
554 Pa. 249, 257 (Pa. 1998). The court found that when a dimensional variance was being requested, the courts may consider other
factors such as the economic detriment if the variance was denied, and the financial hardship created by any work necessary to
bring the building into strict compliance with the zoning requirements and characteristics of the surrounding neighborhood. Id.
at 263-264. Here, as in the Hertzberg case, the Applicant is not asking to change or stray from the designated use.

Appellants argue that the proposed structure does not meet the height requirements for the district and that a variance is
required. In an R2-M district, buildings 40’ (not to exceed 3 stories) are a permitted use. Code § 909.03.C.2. The proposed
structure has four levels, one of which qualifies as a basement under § 926-29. The Appellants argue that § 925.07.B applies to
the proposed structure making the basement a story under the code. Section 925.07.B states:

In measuring the height of a building in stories the following measurement rules apply:

1. A basement, half-story, or penthouse, when designated for dwelling or primary occupancy shall be counted as a full
story;

2. A basement shall be counted a full story when sixty (60) percent or more of the exterior surface of any street wall
thereof, extends above the ground directly abutting such exterior street wall. In determining the percentage of exposed
exterior surface of basement street walls, one hundred (100) percent shall be calculated by multiplying the width of such
exterior walls by an assumed basement floor elevation of nine (9) feet measured downward from the surface of the first
floor above the basement;

This Section clearly states that it only applies to basements which are designated for dwelling or primary occupancy, and
otherwise shall not be counted as a full story. § 925.07.B. Because this first story qualifies as a basement and is not being used for
dwelling purposes, this Section does not apply and the Applicant meets the height requirements under the code.

Appellants further argue that because a single unit residence is a reasonable use of the property and is permitted, they should
not have been granted the variances. The Applicant did not apply for any use variance because a two unit dwelling is permitted as
of right, and there was no need for a variance form the use. § 911.02. As the Court stated in Hertzberg, the unnecessary hardship
standard, which requires an applicant to demonstrate that the building cannot be used for any other permitted purpose, should not
be applied as rigidly as in a use variance. Hertzberg, at 263.

Based upon the foregoing Opinion, the decision of the Board is affirmed.

ORDER OF COURT
AND NOW, this 30th day of April, 2012, Based upon the foregoing Opinion, the decision of the Zoning Board of Adjustment of

the City of Pittsburgh is affirmed.
BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Domenique Lewis

Criminal Appeal—Sufficiency—Weight of the Evidence—Waiver—Vagueness of Issues on Appeal

No. CC 2010 08 184. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—April 20, 2012.

OPINION
A February night of 2010 brought plenty of snow to the Pittsburgh area. It also brought Domenique Lewis into the home of

Megan Wilsher and Brett Quinn. Lewis’ visit was short lived. He ended the visit by shooting Ms. Wilsher in the face. He then fired
more shots wounding Mr. Quinn. A jury found these to be the facts and rendered a guilty verdict on 2 counts of attempted homi-
cide, aggravated assault and robbery along with carrying a firearm without a license.1

On September 8, 2011, Lewis was sentenced. His aggregate sentence was 33 ½ to 67 years. On September 13th, he filed a post-
sentence motion. His motion sought a new sentence because he believed it was “excessive.” PSM, paragraph 6, (Sept. 13, 2011).
He also felt he was entitled to a new trial. The reasons were:

15. The Defendant purports that the verdict in this case was against the weight of evidence.

16. The Defendant purports that the evidence in this matter was insufficient to sustain a conviction.
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PSM, paragraphs 15, 16. (Sept. 13, 2011)2 Despite being afforded several weeks to amend its PSM, Lewis did not. On January 23,
2012, his post-sentence motions were denied.

On February 22, 2012, Lewis filed a Notice of Appeal. A timely Concise Statement was then filed. Lewis asserts 4 errors. They
are repeated verbatim for reasons which will become apparent.

(1) The verdict in this case was against the weight of the evidence;

(2) The evidence in this matter was insufficient to sustain a conviction;

(3) A violation of the Constitution of Pennsylvania or laws this Commonwealth or the Constitution of the United States,
which in the circumstances of the particular case, so undermined the truth determining process that no reliable adju-
dication of guilt or innocence occurred that no reliable adjudication of guilt or innocence could have taken place;

(4) The trial court erred in denying Appellant’s Motion for Mistrial. (Trial Transcript, pg. 3, June 23, 2011).

Weight of The Evidence
Lewis claims the verdicts - both from the jury and this Court - were against the weight of the evidence. He made this claim by

way of motion which is a permissible vehicle under our rules of procedure. See, Pa.R.Crim.P. 607(A)(3)(“A claim that the verdict
was against the weight of the evidence shall be raised with the trial judge in a motion for a new trial : in a post-sentence motion.”).
However, Rule 607(A)(3) is not the only rule which needs followed when seeking to preserve a weight claim for appellate review.
Pa.R.Crim.P. 575 addresses motions and answers. Section (A) of that rule sets forth certain requirements for motions. Sub-section
(2)(c) of that rule provides that “[t]he motion shall state with particularity the grounds for the motion,[and] the facts that support
each ground….”. Pa.R.Crim.P. 575(A)(2)(c). Sub-section (A)(3) says that the “failure, in any motion, to state … a ground therefor
shall constitute a waiver….”. Pa.R.Crim.P. 575(A)(3).

Here, the only assertion regarding the evidence’s weight was just that – the verdict was against the weight. There is no particu-
larity. There are no facts set forth in support. This one-sentence assertion is not what Rule 575(A)(2)(c) contemplates and justified
this Court’s decision to deny this aspect of his post-sentence motion.3

Lewis’ Concise Statement fails for similar reasons. In Commonwealth v. Seibert, 799 A.2d 54,62 (Pa. Super. 2002), the 1925(b)
statement claimed “the verdict of the jury was against the weight of the credible evidence as to all of the charges.” The Seibert
court ruled this assertion did not properly preserve the claim that the evidence was contrary to the evidence’s weight. Lewis has
failed to articulate which fact, or collection of facts, are deserving of greater weight. See, Commonwealth v. Widmer, 744 A.2d
745,752 (Pa. 2000).

Lewis’ claims that the evidence was against the weight have been waived.

Sufficiency of the Evidence
The second alleged error challenges the sufficiency of the evidence. While a sufficiency challenge can appear for the first time

in a concise statement, Pa.R.Crim.P. 606(A)(7)(“a challenge to the sufficiency of the evidence made on appeal.”), Lewis’ falls far
short of preservation. In Commonwealth v. Williams, 959 A.2d 1252 (Pa. Super. 2008), the court reviewed a 1925(b) statement that
posed the following question:

Was there insufficient evidence to sustain the charges of Murder, Robbery, VUFA no license, and VUFA on the streets.
[sic] Thus, denying petitioner due process of law?

The Williams panel found this statement too vague and ruled the sufficiency arguments were waived. 959 A.2d at 1258.
The present Concise Statement has even fewer details than the offending sentence in Williams. The sufficiency challenge has

been waived.

AB%*&!23Fb@
Like the title of this section, Lewis’ 3rd claim is undecipherable. The Court has no idea what Lewis is complaining about. The

phrases “undermined the truth determining process” and “no reliable adjudication of guilt or innocence” are traditionally found
in post-conviction proceedings not in a direct appeal. While these phrases are certainly not limited to that context, the other
language provides no definitional help. Lewis has identified no particular constitution provision that has been breached. Because
Lewis has failed to develop any understandable argument and cite to pertinent legal authority in support of his claim, whatever it
is he was hoping to litigate he has forfeited.

Mistrial
The jury trial started on June 22, 2011. The government called 11 witnesses that day. Their 12th and final witness – Det. Scott

Evans – was going to be rather lengthy so the Court, after consulting with the jury, continued the trial until the following morning.
Before adjourning, and in the jury’s presence, the Court said:

Before we get started, this will be the last Commonwealth witness. We are going to come back tomorrow, because the
defense is going to have to put on their case.

Trial Transcript, pg. 215 (June 22, 2011).4 There was no immediate objection by either party. The next day, before any testimony
was received, Lewis’s lawyer moved for a mistrial.

At the end of the day yesterday, as the Court was asking the jurors it they wanted to continue or go to 4:30 and stop
before Detective Evans started his testimony, the Court said, you know, because the Commonwealth - - I’m paraphras-
ing this part - - the Commonwealth has to finish their case and then the defense has to put on their case, and the Court
continued on.

Trial Transcript, pg. 3 (June 23, 2011).5 The Court’s response was:

What my recollection was is that … [t]he Commonwealth will exhaust its case after Detective Evans, then it becomes
the defense’s case, which it is. Now, that doesn’t mean you have to do anything. You can rest once it becomes your case.
You have no duty to put on a defense.

I’ve instructed the jury in the introductory statement that the defendant has an absolute right to do nothing, he doesn’t
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have to put on a defense. And that will be read to them again in the closing instruction.

If that was said and you want me to make some statement clarifying that I will. If you choose for me not to make a
statement I won’t. But I am denying your motion.

Id., pgs. 3-4.6

The “Achilles heel”7 of this argument is what happened after this motion was denied. The government’s last witness testified
and then, Lewis, himself, spoke to the jury. He offered contrary explanations to various pieces of the government’s evidence. The
Court sees no error in what it said, especially in light of the defense actually presenting evidence and not resting on the presump-
tion. Furthermore, the Court sees no prejudice. Lewis, at least implicitly, acknowledges this deficiency because he has advanced
not one iota of prejudice.

BY THE COURT:
/s/Williams, III, J.

1 A charge of possessing a firearm while being a prohibited person was not presented to the jury. Trial Transcript, pg 3. (June 22,
2011).
2 Simultaneously with the PSM, counsel moved to withdraw. That request was denied with a Sept. 15, 011 order.
3 The Court gains support for its conclusion from the Superior Court’s en banc decision in Commonwealth v. Dixon, 997 A.2d 368
(Pa. Super. 2010). In Dixon, the Court affirmed the trial court’s conclusion that Rule 581(D) was not satisfied. Id., at 374. Rule
581(D) requires particularity, the articulation of grounds and facts in support of those grounds. Pa.R.Crim.P. 581(D). Despite Dixon
being decided within the confines of a suppression ruling, this Court feels quite comfortable in relying upon Dixon’s emphasis of
complying with our rules of procedure.
4 The transcript was filed on November 22, 2011 and has a tracking number of T11-2155.
5 The second day of testimony was filed on October 18, 2011 and has a tracking number of T11-1938.
6 The Court’s closing instructions included the admonition that a person accused of a crime “is not required to present evidence or
prove anything in his own defense.” Trial Transcript, pg. 173 (June 23, 2011).
7 The legend of Achilles has it that he was dipped into the river Styx by his mother Thetis in order to make him invulnerable. His
heel wasn’t covered by the water and he was later killed by an arrow wound to his heel. http://www.phrases.org.uk/meanings.

Commonwealth of Pennsylvania v.
Shawon Marshman

Criminal Appeal—Weight of the Evidence—Sufficiency—Terroristic Threats

No. CC 2010-14268. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 27, 2012.

OPINION
An appeal to our Superior Court has followed a mixed nonjury verdict. Facing eight (8) accusations of criminal conduct, this

Court found Shawon Montel Marshman guilty of 3 crimes: terroristic threats, endangering the welfare of a child and simple assault.
A sentencing hearing immediately followed on May 25, 2011. His sentence was time served of 223 days (a little over seven months)
followed by 5 years of probation. This was imposed at the EWOC charge.

On June 3, 2011, a post-sentence motion was filed. It raised one claim: The verdict was against the weight of the evidence. The
reasons in support of this claim are as follows:

8(a) The evidence presented by the Commonwealth consisted solely of the testimony of the victim in this case, Shawna Taylor.

8(b) The victim in this case was not a credible witness.

8(c) The victim was not credible because she originally alleged a theft of property from her home to the police and then
testified at trial that nothing was taken.

8(d) The victim was not credible because she said several times that she did not remember what happened.

8(e) Additionally, the victim’s testimony at trial differed from her testimony at the preliminary hearing concerning such
factors as the length of time of the incident.

PSM, pg. 2-3 (June 3, 2011). On October 4, 2011, the PSM was denied by operation of law when a form order was issued by our
Clerk of Courts.

A Notice of Appeal was filed on November 3, 2011 and an order, pursuant to Pa.R.A.P. 1925(b), directed a Concise Statement to
be filed before December 19, 2011. Marshman complied. His Concise Statement repeats the weight argument he wrote about in
his post-sentence motion and, adds a claim, that the Commonwealth’s evidence was not sufficient to prove terroristic threats.

Weight of the Evidence
In his PSM, Marshman advanced 5 reasons why the non-jury verdict was not consistent with the weight of the evidence. Each

of them standing alone or combined with another lacks merit. The law in this Commonwealth is that a single witness, if believed,
can support a guilty verdict. A corollary principle is that the fact-finder can believe all, part or none of any witnesses’ testimony.
With these long standing principles as our filter, the weight claim is nothing more than credibility attacks on the government’s only
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witness. Those arguments were not completely successful at trial1 and they garner no more sympathy at this stage of review.
Marshman’s Concise Statement repeats the refrain of attacking the credibility of the sole witness against him. Concise

Statement, 9(a), (Dec. 19, 2011)(“Ms. Taylor’s testimony was incredible for reasons including, but not limited to, the following…”).
This Court has already passed judgment on Ms. Taylor’s credibility which led to the split verdict rendered. This case does not cry
out for the extraordinary relief of a new trial.

Sufficiency: Terroristic Threats
Marshman claims his conviction for terroristic threats should be reversed for one of two reasons. First, he claims his statements

were nothing more than a spur-of-the-moment threat, and, as such, one that did not show intent to terrorize. Second, the statements
were “not meant to be taken seriously.” Concise Statement, 9(b). Both reasons fail to persuade.

Our Legislature has defined the crime of terroristic threats in the following manner:

A person commits the crime of terroristic threats if the person communicates, either directly or indirectly, a threat to:

(1) commit any crime of violence with intent to terrorize another;

18 Pa.C.S. § 2706(a). In order to obtain a conviction for this crime, the government must prove that “1) the defendant made a threat
to commit a crime of violence, and 2) the threat was communicated with the intent to terrorize another or with reckless disregard
for the risk of causing terror.” Commonwealth v. Tizer, 684 A.2d 597, 600 (Pa. Super. 1996). “The harm sought to be avoided is the
psychological distress that follows an invasion of the victim’s sense of personal security. Commonwealth v. Sinnott, 976 A.2d
1184,1188 (Pa. Super. 2009).2 Consequently, “[n]either the [defendant’s] ability to carry out the threat nor [the victim’s belief] that
it will be carried out is an essential element of the crime.” Id.; see also, Commonwealth v. Hudgens, 582 A.2d 1352, 1358 (Pa. Super.
1990). Similarly, [i]t is unnecessary for an individual to specifically articulate the crime of violence which he or she intends to
commit where the type of crime may be inferred from the nature of the statement and the context and circumstances surrounding
the utterance of the statement.” Id. Thus, “[a] direct communication between the defendant and the victim is not required to estab-
lish the crime[.]” Id., citing, In re L.A., 853 A.2d 388, 392 (Pa. Super. 2004).

Marshman argues that his statements were mere “spur-of-the-moment” threats and that such threats are not proper grounds
for conviction under section 2706. Concise Statement, 9(b). After a physical altercation where Marshman tackled Ms. Taylor hard
enough for an infant to become dislodged from her grasp and land in a nearby portable crib, Marshman pointed a black handgun
at Ms. Taylor. He was at the bottom of the steps. She was at the top. Trial Transcript, pg. 19. He says, “I should kill you”. She bolts
to a nearby room to call 911. Her immediate reaction showed this Court the fear and danger she was experiencing in her own home.
The distress she experienced was the direct result of Marshman’s conduct. While the statement was uttered just once, the surround-
ing circumstances, including the fact that when the gun was pointed at Ms. Taylor his own biological daughter was out of harm’s
way, showed this was not a momentary bit of anger but a reckless act that disrupted Ms. Taylor’s sense of personal security.

Marshman’s second argument is that the statement, “I should kill you” should not have been taken seriously. Concise Statement,
9(b). The Court interprets this assertion as really a supporting point of its previous argument. Ms. Taylor’s reaction to the state-
ment being made was immediate and demonstrated a genuine belief that she was terrified of what would happen next. That result-
ing feeling is the precise type of conduct that our Legislature envisioned to snare with its net known as the terroristic threats crime. 

BY THE COURT:
/s/Williams, III, J.

1 Marshman’s acquittal on 5 of the counts indicates the government’s theory was not bought “hook, line and sinker” by the Court.
2 An appeal was granted by our state Supreme Court limited to the sufficiency of the ethnic intimidation conviction, 991 A.2d 305
(Pa. 2010), and on November 2, 2011, the Supreme Court sustained the ethnic intimidation conviction. 30 A.2d 1105 (Pa. 2011).
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Commonwealth of Pennsylvania v.
Thomas William Spencer

Criminal Appeal—DUI—Sufficiency—Probable Cause to Stop the Car

No. CC 2009-18927. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—April 17, 2012.

OPINION
Defendant, Thomas William Spencer (“Defendant”) appeals from this Court’s Judgment of Sentence imposed on October 6, 2011

Order of Court.
On November 5, 2009, Defendant was charged with five (5) counts of Driving under the Influence of Alcohol or Controlled

Substance related to events that occurred on October 31, 2009. Specifically, Defendant was charged as follows:

Count One: 75 Pa.C.S. §3802(d)(1): Driving Under the Influence of Alcohol or a Controlled Substance—Controlled
Substance: Any amount in blood

Count Two: 75 Pa.C.S. §3802(d)(2): Driving Under the Influence of Alcohol or a Controlled Substance—General
Impairment (Drugs only)

Count Three: 75 Pa.C.S. §3802(d)(3): Driving Under the Influence of Alcohol or a Controlled Substance—General
Impairment (Drugs and Alcohol)

Count Four: 75 Pa.C.S. §3802(b): Driving Under the Influence of Alcohol or a Controlled Substance—0.10% to less than
0.16%

Count Five: 75 Pa.C.S. §3802(a)(1): Driving Under the Influence of Alcohol or a Controlled Substance—General
Impairment (Alcohol only)

One Count: Driving on Roadways Laned for Traffic (Summary Offense)

On October 6, 2011, the Commonwealth withdrew Counts Two and Three. The matter then proceeded to a non-jury trial. After
the close of the Commonwealth’s case, this Court granted Defendant’s Motion for Judgment of Acquittal as to Count One. As to
Counts Four and Five and the Summary Offense, the Court found Defendant guilty. Immediately after verdict, the Defendant
waived a pre-sentence report and proceeded to sentencing. Defendant was sentenced to thirty (30) days county intermediate
punishment and six (6) months probation at Count Four. For Count Five and the Summary Offense, Defendant received no further
penalty.

On October 19, 2011, Trial Counsel for Defendant filed a Petition to Appoint Counsel for Purpose of Appeal and In Forma
Pauperis Motion. On October 20, 2011, this Court appointed the Office of the Public Defender to represent Defendant for purposes
of appeal. On November 3, 2011, Appellate Counsel for Defendant filed a Notice of Appeal as to the Judgment of Sentence imposed
on October 6, 2011. By Order dated November 17, 2011, this Court directed Appellate Counsel to file a Concise Statement of
Matters Complained of on Appeal. Appellate Counsel filed a Motion for Extension of Time to File a Concise Statement of Errors
Complained of on Appeal on December 6, 2011. The basis of this Motion was that Appellate Counsel was not Trial Counsel, and,
therefore, needs time to obtain and review the transcripts so as to appropriately protect Defendant’s rights on direct appeal. This
request was granted on December 6, 2011, and Counsel for Defendant was given “until twenty-one days after receipt of all tran-
scripts in the case, or on or before January 6, 2012, whichever date is later” to file the Concise Statement.

Counsel for Defendant received the trial and sentencing transcript on February 16, 2012, and Defendant filed his Concise
Statement of Matters Complained of on Appeal on March 7, 2012, wherein he raised the following three (3) issues:

1. The evidence was not sufficient to prove beyond a reasonable doubt that Mr. Spencer violated 75 Pa.C.S.A. §3309(1)
(Driving on Roadways Laned for Traffic), since the Commonwealth did not prove that Mr. Spencer moved from the
lane of traffic in an unsafe manner.

2. The police did not have reasonable suspicion that Mr. Spencer violated the Motor Vehicle Code in order to justify a
traffic stop. The stop of Mr. Spencer’s vehicle was not justified on [the] basis of the officer’s observations since the
facts presented were insufficient to support any violation of the Motor Vehicle Code, including a violation of 75
Pa.C.S.A. §3309(1). As such, this stop without reasonable suspicion violated the Fourth Amendment of the United
States Constitution and Article 1 Section 8 of the Pennsylvania Constitution.

3. The evidence was not sufficient to prove beyond a reasonable doubt that Mr. Spencer violated 75 Pa.C.S.A.
§3802(a)(1) (Driving Under the Influence: General Impairment), since the Commonwealth did not prove that Mr.
Spencer imbibed a sufficient amount of alcohol to render him incapable of safely driving.

The facts as presented to this Court are as follows: At trial, the Commonwealth presented the testimony of Officer James Jones
of the Baldwin Borough Police Department, who was the investigating and arresting officer in this matter. (Tr. p. 9). Officer Jones
has been employed by the Baldwin Borough Police Department for approximately ten (10) years and is certified as a standard field
sobriety testing practitioner. (Tr. pp. 9-10). Officer Jones testified that on October 31, 2009, while he was on routine patrol, he was
driving in an unmarked police car on Becks Run Road when he observed a maroon Pontiac “driving on the solid white lines that
separate two same direction travel lanes.” (Tr. pp. 11-12). He further testified that the vehicle continued to straddle the solid white
line for 100 to 200 feet, after which the vehicle began to swerve back and forth between the two same direction travel lanes over
the course of the next 100 feet approximately three to four times. (Tr. pp. 12-13). Officer James then observed that once the vehicle
settled into the left lane, the vehicle began to cross over the double yellow lines on that road. (Tr. p. 13). Officer James observed
the vehicle for approximately “three-quarters of a mile to a mile” before he effectuated a traffic stop at a car wash near the inter-
section of Becks Run and Agnew Road. (Tr. p. 13).

The officer then approached the driver of the vehicle, who was identified as Thomas Spencer, the defendant in this matter. (Tr.
p. 15). Defendant’s eyes were bloodshot and glassy, and he had an odor of alcohol on his breath. (Tr. p. 15). Defendant admitted to
drinking alcoholic beverages, and the portable breath test was positive for the presence of alcohol. (Tr. p. 15). Officer Jones asked
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Defendant to exit the vehicle and administered four field sobriety tests—the horizontal gaze nystagmus test, the walk and turn test,
the one leg stand, and the finger-to-nose test. (Tr. p. 15). Defendant failed the walk and turn and the one leg stand, however
Defendant successfully completed the finger-to-nose test. (Tr. p. 16). Based upon his observations and Defendant’s unsuccessful
completion of two field sobriety tests, Officer Jones formed the opinion that Defendant was under the influence of alcohol at the
time he was operating the motor vehicle and was incapable of safely operating a motor vehicle. (Tr. p. 17). Thus, Officer Jones
placed Defendant under arrest and transported him to Jefferson Hospital for a blood draw. (Tr. p. 18). Officer Jones then took the
blood to his refrigerated evidence locker to be sent to the Crime Lab for analysis. (Tr. p. 18).

Katrina Lindauer, a toxicologist in the Allegheny County Medical Examiner’s Office, testified that she tested Defendant’s blood
for alcohol, drugs, and toxins. (Tr. pp. 33-35). She testified that Defendant’s blood alcohol content was 0.157 percent. (Tr. p. 35).
Applying the five percent (5%) margin of error would yield a blood alcohol content of 0.149. (Tr. p. 37). In addition, Jennifer
Janssen, the chief toxicologist at the Allegheny County Medical Examiner’s Office, Forensic Science Laboratory Division, testified
as to the effects of alcohol on a person’s brain function, visual function, and divided attention skills. (Tr. pp. 63-65). In her expert
opinion, Ms. Janssen testified that “based on it’s effect on the central nervous system, on judgment, on vision, on reaction time as
well as divided attention skills, it’s my opinion that at a level of 0.157 percent Ethanol, that it would impair an individual’s ability
to operate a motor vehicle safely.” (Tr. p. 65).

Defendant’s first issue on appeal is that the evidence was not sufficient to convict Defendant of the Summary Offense of Driving
on Roadways Laned for Traffic in that Defendant alleges that the Commonwealth failed to prove beyond a reasonable doubt that
Defendant moved from the lane of traffic in an unsafe manner. 75 Pa.C.S.A. §3309(1). This offense is defined as follows:

Whenever any roadway has been divided into two or more clearly marked lanes for traffic the following rules in addition
to all others not inconsistent therewith shall apply:

(1) Driving within single lane.—A vehicle shall be driven as nearly as practicable entirely within a single lane and
shall not be moved from the lane until the driver has first ascertained that the movement can be made with safety.

75 Pa.C.S.A. §3309(1).
As the Pennsylvania Superior Court stated in Commonwealth v. Cook, “[w]hether an officer possesses probable cause to stop a

vehicle for a violation of this section depends largely upon on whether a driver’s movement from his lane is done safely.” Com. v.
Cook, 865 A.2d 869, 874 (Pa. Super. 2004) (citations omitted). The significant inquiry is whether the driver’s operation of a motor
vehicle is causing a safety hazard. Id. The Cook Court found that the actions of the defendant in that case were sufficient to give
the officer probable cause to stop the vehicle based upon a violation of 75 Pa.C.S.A. §3309(1). In that case, the officer observed the
defendant’s vehicle for nearly one mile, during which the defendant’s vehicle crossed the fog line by one-half of his vehicle width,
then rapidly jerked back into the lane of traffic. Id.

In this case, Defendant was clearly causing a safety hazard by not maintaining his vehicle in one lane of traffic. Officer Jones
testified that Defendant was weaving between lanes in an erratic manner. Defendant’s weaving back and forth between two same
direction lanes of traffic then travelling across the double-yellow line indicates that he was not ensuring that his lane changes could
be made with safety. Significantly, Defendant did not move from one lane into another as is contemplated by this statute, rather,
Defendant drove in both lanes for a distance, fading from one lane into the other. Based upon these facts, this Court found beyond
a reasonable doubt that Defendant violated 75 Pa.C.S.A. §3309(1).

Defendant’s second issue on appeal is that Officer Jones did not have reasonable suspicion that Defendant violated any provi-
sion of the Motor Vehicle Code, including 75 Pa.C.S.A. §3309(1), in order to justify a traffic stop.

It should first be noted that there are two different standards in Pennsylvania to justify a traffic stop: reasonable suspicion and
probable cause. The purpose of the vehicle stop determines which standard applies. The reasonable suspicion standard applies
when the police officer is investigating a potential Motor Vehicle Code violation, but needs additional evidence prior to making an
arrest. Commonwealth v. Feczko, 10 A.3d 1285, 1290-91 (Pa.Super. 2010) (en banc). The purpose of the stop must be investigatory
in nature. Id. The probable cause standard applies when the police officer is able to articulate specific facts to establish probable
cause that a Motor Vehicle Code violation has occurred at the time of the traffic stop. Id. As Defendant’s issue on appeal relates to
Officer Jones’ authority to effectuate a traffic stop based upon a violation of 75 Pa.C.S.A. §3309(1), this Court finds that the appro-
priate standard to be applied is whether Officer Jones is able to articulate specific facts to establish probable cause that Defendant
was in violation of 75 Pa.C.S.A. §3309(1).

As set forth above, Officer Jones testified that Defendant was driving his vehicle in an unsafe manner. He testified that
Defendant was fading between two same direction lanes of traffic and crossing over the double yellow line. Furthermore,
Defendant was not able to sufficiently maintain his vehicle in one single lane of traffic. Therefore, this Court finds that Officer
Jones was able to articulate specific facts possessed by him at the time of the traffic stop to establish probable cause to believe that
Defendant was in violation of 75 Pa.C.S.A. §3309(1). Therefore, the stop of Defendant’s vehicle was proper.

Defendant’s third, and final, issue raised on appeal is that the evidence was not sufficient to prove beyond a reasonable doubt
that Defendant violated 75 Pa.C.S.A. §3802(a)(1) (DUI—General Impairment) in that the Commonwealth failed to prove that
Defendant imbibed a sufficient amount of alcohol to render him incapable of safely driving a motor vehicle. The evidence pre-
sented at trial clearly established that Defendant was incapable of driving his motor vehicle due to his consumption of alcoholic
beverages.

In order to establish that Defendant committed the offense of DUI: General Impairment under 75 Pa.C.S.A. §3802(a)(1), the
Commonwealth must prove beyond a reasonable doubt that the Defendant drove, operated, or was in physical control of the
vehicle and that he “imbibed a sufficient amount of alcohol such that he was incapable of safely driving, operating, or being in
actual physical control of the movement of the vehicle.” 75 Pa.C.S.A. §3802(a)(1). The Pennsylvania Supreme Court, while
affirming that 75 Pa.C.S.A. §3802(a)(1) is an “at the time of driving” offense, outlined the types of evidence that can be used to
prosecute cases charged under §3802(a)(1) in Commonwealth v. Segida, 985 A.2d 871 (Pa. 2009). The Segida Court detailed this
evidence as follows:

[t]he offender’s actions and behavior, including manner of driving and ability to pass field sobriety tests; demeanor,
including toward the investigating officer; physical appearance, particularly bloodshot eyes and other physical signs
of intoxication; odor of alcohol, and slurred speech. Blood alcohol level may be added to this list, although it is not
necessary and the two hour time limit for measuring blood alcohol level does not apply. Blood alcohol level is admis-
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sible in a subsection 3801(a)(1) case insofar as it is relevant to and probative of the accused’s ability to drive safely at
the time he or she was driving.

Segida, 985 A.2d at 879. The Court further noted that the weight to be given to each type of evidence presented was a question for
the finder of fact, “who may rely on his or her experience, common sense, and/or expert testimony.” Id.

In this case, the evidence presented by the Commonwealth established that Defendant was unable to maintain his vehicle within
a single lane of traffic. Defendant’s eyes were bloodshot and glassy. Officer Jones smelled an odor of alcohol emanating from
Defendant when he approached the vehicle. Defendant admitted to drinking alcoholic beverages and the portable breath test was
positive for the presence of alcohol. Furthermore, Defendant was unable to pass two of three field sobriety tests and had a blood
alcohol content of 0.157. These facts prove beyond a reasonable doubt that Defendant had imbibed a sufficient amount of alcohol
to render him incapable of safely driving his automobile.

For the foregoing reasons, this Court’s finding of guilt and Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Ryan O’Connell

Criminal Appeal—Suppression—Ineffective Assistance of Counsel—Mistrial—Exclusionary Rule

No. CC 2009-5216. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—May 8, 2012.

OPINION
Defendant, Ryan O’Connell (“Defendant”) appeals from this Court’s Order of Sentence dated September 20, 2011 to three (3)

counts Aggravated Assault.
Defendant was arrested on February 19, 2009 and charged with three (3) counts of Criminal Attempt – Criminal Homicide, and

three (3) counts Aggravated Assault related to incidents that occurred on February 18, 2009. On September 13, 2010, Defendant
entered a plea of guilty as to three counts of Aggravated Assault before the Honorable Judge Kevin Sasinoski. Prior to sentencing,
Defendant withdrew his guilty plea. The matter was then transferred to the undersigned for disposition of pre-trial motions and
trial. Defendant filed an Omnibus Pre-Trial Motion to Suppress on June 15, 2011. A hearing on this Motion occurred on June 23,
2011. Following this hearing Defendant’s Motion was denied. The matter then proceeded to a jury trial on June 27, 2011. On July
1, 2011 the jury returned a verdict of guilty as to the three counts of Aggravated Assault and not guilty as to the three counts of
Criminal Attempt—Homicide. Defendant’s sentencing hearing was scheduled for September 20, 2011. After the hearing, Defendant
was sentenced to a term of imprisonment of eighty-four (84) months (seven years) to one hundred sixty-eight (168) months (four-
teen years) for each count of Aggravated Assault to run consecutive to each other, thus, Defendant’s aggregate sentence was twenty-
one (21) to forty-two (42) years in a State Correctional Institution.

Immediately after sentencing, Defendant’s trial counsel, Attorney Gettleman, withdrew his appearance and requested counsel
be appointed for Defendant for purposes of post-sentence motions and appeal. This Court granted his request, and appointed the
Office of the Public Defender to represent Defendant. The Public Defender’s Office timely filed a Post-Sentence Motion. On
October 14, 2011, Attorney Gettleman re-entered his appearance and contemporaneously filed a Notice of Appeal. On November
4, 2011, Attorney Gettleman filed a Motion for Extension of Time to file Concise Statement, which was granted. He then also with-
drew Defendant’s Post-Sentence Motion that was filed by the Public Defender’s Office. Ultimately, Defendant filed his Concise
Statement on January 12, 2012 wherein he raised the following issues:

1. The trial court committed reversible error when it did not suppress the statement and physical evidence due to the
ineffectiveness of Attorney Hoebler in turning the defendant’s clothes over to the police against his wishes and taking
the defendant to the police station against his will and offering him up to the police for interrogation even after the
defendant told Hoebler that he did not want to speak with the police.

2. The trial court committed reversible error when it failed to declare a mistrial after member of the jury, during their
deliberations, secretly played a CD of the defendant’s confession over and over in violation of Pa R Crim Pro 1114 and
then tried to hide that fact from the court.1

3. The trial court erred when it denied the defendant’s Motion in Limine barring the Commonwealth from question-
ing the defendant at trial on the testimony he offered at the suppression hearing. That ruling prevented the defendant
from taking the witness stand at his trial.

The following are the facts presented at trial. The witnesses and victims all testified that on February 17, 2009, there was a party
at 743 Brookline Boulevard in Pittsburgh, Pennsylvania. (Tr. pp. 52, 70, 100, 116). Approximately six to ten people were in the res-
idence between the hours of 11 p.m. and 3. a.m. of February, 18, 2009. (Tr. p. 116). Defendant resided at the residence with his girl-
friend, Angel Cyphers (“Cyphers”), during the time of the party. (Tr. p. 113). Defendant invited Ryan Hatfield over to the residence
on the evening of February 17, 2009. (Tr. p. 70) Ryan Hatfield (“Hatfield”) brought with him Angela Sapienza (“Sapienza”) and
Kelly McGinnis (“McGinnis”). (Tr. p. 59). Defendant participated in drinking alcohol and smoking crack-cocaine throughout the
evening. (Tr. p. 116). At some point during the evening, Hatfield, Sapienza and McGinnis fell asleep in a room adjacent to the room
in which people were congregating. (Tr. pp. 56, 103). All of the other guests left the house for the night. (Tr. p. 201). Defendant and
Cyphers, were the only people that remained in the house during the hours for when the incident occurred. (Tr. p. 201). The morn-
ing of February 18, 2009, Cyphers discovered Hatfield, Sapienza and McGinnis bludgeoned and bloodied on the ground of the room
in which they fell asleep. (Tr. p. 123). Cyphers testified that she saw Defendant leaving the house, after the discovery of the
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victims, and Defendant overheard saying “I have to get out of town.” (Tr. p. 123). Subsequent to finding the victims in the house,
Cyphers called the police. (Tr. p. 130).

Officer Michelle Baugarten of the City of Pittsburgh Police arrived on the scene on the morning of February 18, 2009 and found
Hatfield, Sapienza and McGinnis bloodied and disoriented in the house located on 743 Brookline Boulevard. (Tr. p. 165). Officer
Russel James Cain Jr., with the Pittsburgh Bureau of Police, testified that in 2009 he was a detective assigned to the mobile crime
unit the day of the incident. (Tr. p. 172). He collected fingerprints from the house and also collected a dumbbell from the attic bed-
room where the victims were found. (Tr. p. 177). The dumbbell was covered in blood and was broken on one end. (Tr. p. 178). The
broken end contained “suspected hair or fiber on the end.” (Tr. P. 178).

A day after the police were called, Officer Brian Weismantle testified that Defendant came into the police office on February
19, 2009 with counsel at 1203 Western Avenue Pittsburgh, P.A. (Tr. p. 183). Defendant, through counsel, produced the clothes he
was wearing the night of the incident. (Tr. p. 184). Officer Weismantle and his partner, Dale Canofari, then interviewed Defendant,
in the presence of his counsel, in a conference room at the police station. (Tr. p. 187). Defendant was read his Miranda Rights. (Tr.
p. 188). The two officers, Defendant and Defendant’s attorney signed the Waiver of Miranda Rights form and Defendant initialed
next to each paragraph appropriately waiving his Miranda Rights. (Tr. p. 189). Defendant then proceeded to made a statement to
Officers Weismantle and Canofari that was video recorded. The video recorded statement was played to the jury.2 At trial, Officer
Weismantle testified that Defendant stated as follows:

He was at his girlfriend’s house, which was 743 Brookline Boulevard the night of the incident. He said that he invited
Ryan Hatfield over to socialize. People came over to the residence and were drinking alcohol, smoking marijuana, and
doing pills. Defendant was drinking and smoking crack-cocaine. Defendant also smoked crack-cocaine earlier in the
evening with his girlfriend. Defendant admitted that he was having trouble falling asleep and was alone in the attic of
the home around 3 a.m., the night of the incident. He began to drink more alcohol and walked into the adjacent bed-
room where the victims were sleeping. He was startled by a person in the bedroom, who turned out to be Mr. Hatfield.
Defendant stated that he threw Mr. Hatfield to the ground, then blacked out. He returned to the living room in the attic
and notice that there was blood on his hands. He proceeded to leave the house in the early morning hours of February
18, 2009.

(Tr. p. 201).

Jacquelyn Bales, employed at the Allegheny County Crime Lab, testified that she examined the clothes that Defendant was
wearing for blood, semen, saliva, and other fluids of forensic significance. (Tr. p. 218). Defendant’s socks, sweatshirt and boot all
tested positively for blood. (Tr. p. 219). The remaining articles of clothing, jeans, shorts and shirt, had multiple areas that indicated
blood, but it could not be determined positively that blood existed because the clothes appeared to be washed. (Tr. p. 225). Ms.
Bales tested the dumbbell and confirmed that it was covered in blood. (Tr. p. 221).

Janine Yelenovsky, a DNA analyst for the medical examiner’s office, testified that Defendant’s clothing turned into the police
tested positive for DNA. (Tr. p. 242). The DNA found on the dumbbell matched Mr. Hatfield and Ms McGinnis. (Tr. p. 247).
Defendant’s socks tested positive for the DNA of Mr. Hatfield and Ms. McGinnis. (Tr. p. 255). Defendant’s sweatshirt tested posi-
tive for the DNA of Mr. Hatfield. (Tr. p. 257). Defendant’s boots tested positive for DNA of Mr. Hatfield. (Tr. p. 259). Many of the
samples were found to be mixtures of DNA and blood, as such a DNA match could not be made. (Tr. p. 260)

As a result of the attack, Dr. Alan Crocos testified to examining the victims at UPMC Mercy Hospital located in the South Side
of Pittsburgh. (Tr. p. 44). Ms. Sapienza had multiple traumatic injuries to her head and face. (Tr. p. 45). She needed a craniotomy
and procedures to her nasal bone to stop bleeding, as well as, procedures to her veins to prevent blood clots. (Tr. p. 47). Hematoma
was drained from her skull and parts of her skull needed to be surgically repaired. (Tr. p. 47). She was in the hospital from
February 18, 2009 to March 11, 2009, and was discharged to the traumatic brain injury facility. (Tr. p. 48). Kelly McGinnis had
temporal bone skull fractures, a skull base fracture, multiple other fractures to her face and cheekbone. (Tr. p. 49). She had a
craniotomy, and repairs of to her skull and face. (Tr. p. 49). Ryan Hatfield had a hemorrhagic contusion of the brain, bruises to
his brain, subdural hematoma, blood clots along the lining of his brain, as well as, fractures to his skull and face. (Tr. p. 50). All
three victims had to learn to walk and talk in therapy following the incident. (Tr. pp. 62, 76, 108).

Defendant’s first issue on appeal is that this Court erred in denying his Motion to Suppress. In Defendant’s Motion to
Suppress, he raised an ineffective assistance of counsel claim as to his pre-arrest counsel and requested that his statement to
police and the results from testing his clothing be suppressed. Specifically, Defendant alleged that he did not desire to make a
statement to the police, nor did he want to turn over his bloody clothes, but did so on the advice of his pre-arrest counsel.
Defendant’s Motion to Suppress was properly denied for several reasons. First, the Sixth Amendment’s right to the effective
assistance of counsel does not apply to pre-arrest counsel. Second, Defendant failed to meet his burden to establish ineffective
assistance of counsel. Third, even if Defendant had the right to pre-arrest effective assistance of counsel, exclusion of evidence
at trial is not an appropriate remedy.

The United States Supreme Court has recognized that the Sixth Amendment guarantees “that the accused shall have the assis-
tance of counsel in all criminal prosecutions.” Missouri v. Frye, 132 S.Ct. 1399, 1404 (2012). That right to counsel “is the right to
effective assistance of counsel.” Frye, 132 S.Ct. at 1404. The right to effective assistance of counsel is not all-encompassing; it has
limitations. The United States Supreme Court stated as follows:

[i]t is well settled that the right to the effective assistance of counsel applies to certain steps before trial. The ‘Sixth
Amendment guarantees a defendant the right to have counsel present at all ‘critical’ stages of the criminal proceed-
ings.’ Critical stages include arraignments, postindictment interrogations, postindictment lineups, and the entry of a
guilty plea.

Frye, 132 S.Ct. at 1405 (citations omitted).

The Pennsylvania Supreme Court, in Commonwealth v. Colavita, 606 Pa. 1 (2010), discussed the Sixth Amendment right to counsel
and its application to pre-arrest counsel in the context of a post-trial ineffective assistance of counsel claim. In Colavita, the defen-
dant had consulted with an attorney immediately after the shooting, but two years prior to his arrest for murder. Colavita, 606 Pa.
at 11. At trial, during closing arguments, the prosecuting attorney commented on the defendant’s act in obtaining an attorney prior
to his arrest and his trial counsel failed to object. Id. at 13. Colavita, in his Post-Conviction Relief Act Petition raised the issue of
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ineffective assistance of counsel for his trial counsel’s failure to object to the prosecution’s closing argument and alleged that the
comment was an unconstitutional comment on his right to counsel. Id. at 29. The trial court denied his Petition, however,
Pennsylvania Superior Court reversed finding that the prosecutor’s comments violated the Due Process Clause of the Fourteenth
Amendment. Id. at 6. The Pennsylvania Supreme Court, in reversing the Superior Court, recognized that the right to effective assis-
tance of counsel in criminal prosecutions is found in the guarantees of the Sixth Amendment of the United States Constitution. Id.
at 27. The Supreme Court stated as follows:

[t]he Sixth Amendment speaks of a right to the assistance of counsel in “criminal prosecutions” and that right to
counsel is one of the specific incorporated rights. But the right as incorporated is not without temporal limits. The
right to counsel attaches at a particular point in time which reflects its ‘criminal prosecution’ roots: “[A] criminal
defendant’s appearance before a judicial officer, where he learns the charge against him and his liberty is subject to
restriction, marks the start of adversary judicial proceedings that trigger attachment of the Sixth Amendment right
to counsel.”

Colavita, 606 Pa. at 27-28 (citations omitted). The Colavita Court further stated, “no existing authority from the U.S. Supreme
Court, this Court, or the Superior Court has recognized a right to counsel pre-arrest.” Id. at 28.

In this matter, Defendant retained an attorney prior to his arrest. All actions of his pre-arrest counsel that are alleged to have
been ineffective occurred before Defendant’s Sixth Amendment right to counsel began. As Defendant does not have a
Constitutional right to counsel prior to his arrest, he does not have the ability to raise the issue of his pre-arrest counsel’s alleged
ineffective assistance.

At the hearing on Defendant’s Motion to Suppress, this Court permitted Counsel for Defendant to explore and present evidence
as to the alleged ineffective assistance of counsel claim. Even if Defendant were permitted to raise an ineffective assistance of
counsel claim as to his pre-arrest counsel, Defendant failed to meet his burden to establish that his pre-arrest counsel was ineffec-
tive, therefore, his Motion was properly denied.

As stated in Colavita, supra, in order to establish that his pre-arrest counsel was ineffective, Defendant needed to satisfy the
following three-prong test:

(1) the underlying legal issue has arguable merit;

(2) counsel’s actions lacked an objective reasonable basis; and

(3) actual prejudice befell petitioner from counsel’s act or omission.

Colavita, 606 Pa. at 21. Further, “where matters of strategy and tactics are concerned, counsel’s assistance is deemed constitution-
ally effective if he chose a particular course that had some reasonable basis designed to effectuate his client’s interests.” Id.

Defendant argues that the ineffective assistance of counsel occurred on two fronts: first, Defendant’s statements to police and
second, Defendant’s production of his clothes. At the suppression hearing, Counsel for Defendant failed to address the first prong
of the ineffectiveness claim, that being that “the underlying legal issue has arguable merit.” Initially, the statement made by
Defendant to police was a voluntary statement made after a knowing and voluntary waiver of his Miranda rights. The Pennsylvania
Supreme Court, in Commonwealth v. Cunningham, 471 Pa. 577 (1977) stated as follows,

[i]t is axiomatic that a confession to be valid must be given free of any physical or psychological coercion which might
interfere with one’s will to resist. Further, where the custodial interrogation involves the waiver of constitutional
rights guaranteed under the Fifth and Sixth Amendments, the record must clearly demonstrate that the accused was
fully apprised of his rights and knowingly made the decision to waive them.

Cunningham, 471 Pa. at 582-83 (citations omitted). That Court, in citing Miranda v. Arizona, 384 U.S. 436 (1966), stated as follows:

[t]hat counsel is present when statements are taken from an individual during interrogation obviously enhances the
integrity of the fact-finding processes in court. The presence of an attorney, and the warnings delivered to the individ-
ual, enable the defendant under otherwise compelling circumstances to tell his story without fear, effectively, and in
a way that eliminates the evils in the interrogation process.

Cunningham, 471 Pa. 585. Testimony by Officer Weismantle during the suppression hearing clearly and credibly indicated that
Defendant did not appear to be under the influence of any mind altering substance and the interview was conducted in a non-
threatening manner. (Suppression Transcript pp. 29, 31). Defendant and his pre-arrest counsel signed the Miranda rights form.
(Suppression Transcript p. 30). Furthermore, it did not appear that Defendant was forced, coerced, or otherwise pressured into
making a statement. (Suppression Transcript p. 33). Therefore, Defendant failed to meet his burden to establish that the underly-
ing legal issue has arguable merit, as the statement was voluntary and made after knowingly waiving his Miranda rights.

With respect to producing the evidence, one of Defendant’s two professional witnesses, acknowledged that when an attorney is
in possession of evidence of a crime, he/she is obligated to turn the evidence over to the police. (Suppression Transcript p. 11). The
Pennsylvania Superior Court in Commonwealth v. Shenhach, 356 Pa.Super. 5 (1986), held as follows:

a criminal defense attorney in possession of physical evidence incriminating his client may, after a reasonable time
for examination, return it to its source if he can do so without hindering the apprehension, prosecution, conviction, or
punishment of another and without altering, destroying or concealing it or impairing its verity or availability in any
pending or imminent investigation or proceeding. Otherwise he must deliver it to the prosecution on his own motion.
In the latter event, the prosecution is entitled to use the physical evidence as well as information pertaining to its
condition, location and discovery but may not disclose to a fact-finder the source of the evidence.

Stenhach, 356 Pa.Super. 5, 24 (1986). In this matter, Defendant’s pre-arrest counsel was obligated by the laws of this
Commonwealth to ensure that evidence of a crime that was in his possession was produced to the prosecution. The fact that
other attorneys may have handled the production in a different manner is not relevant to the determination of this issue.
Defendant’s pre-arrest counsel was not called to testify, and Defendant’s testimony at the suppression hearing utterly lacked
credibility. The only credible facts before this Court were that the clothes Defendant wore on the night in question were in the
possession of Defendant’s pre-arrest counsel at the time they arrived at the police station. As the case law is clear, Defendant’s
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pre-arrest counsel cannot hold onto the evidence and is obligated to turn them over to the prosecution. Therefore, Defendant
failed to meet the burden of establishing the first prong of the ineffectiveness claim in that the underlying issue does not have
arguable merit.

Counsel for Defendant spent considerable time addressing the second prong that “counsel’s actions lacked an objective rea-
sonable basis.” Counsel for Defendant called two reputable and competent criminal defense attorneys who testified generally
regarding effective representation of criminal clients and, specifically, with respect to making statements to police and turning
evidence over to police. Significantly, neither attorney testified that it is per se unreasonable, but indicated it would be the excep-
tion rather than the rule. However, Counsel for Defendant failed to call as a witness Defendant’s actual pre-arrest counsel to tes-
tify as to his strategy for taking Defendant to make the statement and turn over the evidence. This Court cannot conclude that
Defendant’s pre-arrest counsel’s actions were unreasonable to satisfy the second prong of the test. 

With respect to the third prong of the ineffectiveness test, that counsel for Defendant’s act or omission caused actual prejudice
to Defendant, it cannot be said that Defendant would not have been charged with the crimes of Criminal Attempt—Homicide and
Aggravated Assault but for his pre-arrest counsel’s acts. Defendant was already considered to be a person of interest and would
have been charged with or without his statement and/or clothing.

Assuming, arguendo, that Defendant does have a Sixth Amendment right to effective assistance of counsel, and that pre-arrest
counsel in this matter was ineffective, exclusion of the evidence is not the appropriate remedy. The Pennsylvania Supreme Court
thoroughly discussed the history and purpose of the exclusionary rule under both federal and Pennsylvania law in Commonwealth
v. Edmunds, 526 Pa. 374 (1991). Pennsylvania first adopted the exclusionary rule in 1963 following the United States Supreme
Court decision of Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684 (1961). Edmunds, 526 Pa. at 395. The Pennsylvania Supreme Court found
that adopting the exclusionary rule in Pennsylvania was a “necessary corrolary to the prohibition against unreasonable searches
and seizures.” Edmunds, 526 Pa. at 395.

The exclusionary rule serves different purposes under Federal and Pennsylvania law. Under Federal Law, the purpose of the
exclusionary rule was “not to redress the injury to the privacy of the search victim (but, rather) to deter future unlawful police
conduct.” Edmunds, 526 Pa. at 396, citing United States v. Calandra, 414 U.S. at 338, 347 (1974) (emphasis in original). In
Pennsylvania, however, the purpose of exclusionary rule was “unshakably linked to a right of privacy in this Commonwealth” to
be free from unreasonable searches and seizures contained in Article I Section 8 of the Pennsylvania Constitution. Edmunds, 526
Pa. at 397. The Edmunds Court further stated, “the exclusionary rule in Pennsylvania has consistently served to bolster the twin
aims of Article I, Section 8; to-wit, the safeguarding of privacy and the fundamental requirement that warrants shall only be issued
upon probable cause.” Id. at 398.

A key component to application of the exclusionary rule is that there be some action by the police or Commonwealth that would
run afoul of the protections afforded citizens by the United States Constitution and/or the Pennsylvania Constitution. Simply put,
that did not happen here. The police did not coerce, threaten, or otherwise compel Defendant to make a statement. Defendant
voluntarily appeared at the police station, executed a Waiver of Rights form in the presence of his counsel, and proceeded to make
a statement. Furthermore, the police did not illegally seize Defendant’s clothes. The clothes were given to the police through
Defendant’s counsel, as is required by the laws of this Commonwealth.

Based upon the foregoing, this Court did not err in denying Defendant’s Motion to Suppress.
Defendant’s second allegation of error is that this Court erred in not granting Defendant’s request for a mistrial based upon the

jury playing Defendant’s recorded statement in the deliberation room. Initially, this Court notes that this Court did not enter a
ruling specifically permitting the CD containing Defendant’s statement to be sent to the jury room with the jury. The CD was
included with the other evidence sent to the deliberation room. At the time the exhibits were sent to the deliberation room, it was
believed that the jury would not be able to play the CD, as there is no electronic equipment available in the deliberation rooms. In
addition, the contents of the CD in this matter do not rise to the level of being a confession by Defendant, as Defendant did not
admit to any element of any offense charged in this matter.

Pennsylvania Rule of Criminal Procedure 646, Material Permitted in Possession of the Jury, addresses the permissible exhibits
and items to be sent to the deliberation room. Rule 646 states, in pertinent part, as follows:

(A) Upon retiring, the jury may take with it such exhibits as the trial judge deems proper, except as provided in paragraph (C).

***

(C) During deliberations, the jury shall not be permitted to have:

***

(2) a copy of any written or otherwise recorded confession by the defendant.

Pa.R.Crim.P. 646.
As stated in Commonwealth v. Morton, 774 A.2d 750 (Pa.Super. 2001), “the overriding concern of [Rule 646’s] prohibition

against written confessions going out with the jury is that the physical presence of the confession within the jury room may cause
it to be emphasized over other evidence in the form of testimony heard from the witness stand.” Morton, 774 A.2d at 753. In Morton,
the trial judge permitted the jury to review the defendant’s confession in the jury box and did not permit the confession to be sent
back to the deliberation room. Id. The trial judge then gave the jury a curative instruction reminding them that the defendant’s
confession was only one piece of evidence. Id. These actions were found to be permissible. Id.

Morton also detailed the standard for granting a mistrial as follows: “A trial court need only grant a mistrial where the alleged
prejudicial event may reasonably be said to deprive the defendant of a fair and impartial trial.” Morton, 774 A.2d at 754 (citations
omitted).

At the conclusion of the trial in this matter, all trial exhibits were sent to the jury room for deliberations. Neither party objected
to any exhibit being sent to the jury room. The statement made by Defendant was not written, rather, it was contained on a CD.
The jury deliberation room was not equipped with the proper equipment that would allow the jurors to access Defendant’s state-
ment. As such, neither this Court, nor Counsel for Defendant, nor the attorney for the Commonwealth had any basis to believe the
jurors would be able to play the recorded statement.

This Court was made aware that during the juror deliberations, the jury was using a personal laptop computer to play
Defendant’s statement. This Court then immediately notified Counsel for Defendant and the attorney for the Commonwealth.
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The Court then conducted a voir dire of each individual juror regarding their purpose in playing the statement and the number
of times it was played. (Tr. pp. 484-509). After each voir dire the juror was instructed to not discuss the conversation with the
other jurors. Each juror stated that they listened to the statement in its entirety, and they had to hit rewind to hear due to the
noise in the jury room and quality of the recording. This Court notes that the quality of the recording was poor and was diffi-
cult to hear. Thus, this Court found that the jurors did no more than they would have been permitted to do had they requested
to hear the statement again.

Based upon the jurors’ answers to voir dire and considering the purpose of Rule 464, this Court concluded that a mistrial was
not warranted, as there was no prejudice to Defendant by the jurors’ actions. As such, this Court gave a curative instruction
reminding the jurors that this was only one piece of evidence to consider in reaching their verdict and that if they wanted to hear
the statement again, they could do so in the courtroom. (Tr. p. 516).

Therefore, given that Defendant’s statement was not a confession, and that the jury merely played the statement once or twice
for purposes of being able to hear it, there was no error in denying Defendant’s request for a mistrial.

Defendant’s third issue on appeal is that this Court erred in denying Defendant’s Motion in Limine barring the Commonwealth
from questioning Defendant on his suppression hearing testimony. Initially, this Court notes that Defendant’s Motion in Limine was
that the Commonwealth only be permitted to impeach Defendant with respect to voluntariness of the statement and not to the
ineffectiveness of counsel claim. Essentially, Counsel for Defendant requested that this Court rule that if Defendant testifies that
his statement to the police was voluntary, that the Commonwealth not be permitted to impeach him with his suppression hearing
testimony that he did not want to speak with the police and allegedly attempted to jump out of the car on the way to the police
station. (Tr. p. 312). This Court’s denial of the Motion in Limine is consistent with holdings of the United States Supreme Court
and the Pennsylvania Superior Court.

The United States Supreme Court, in Harris v. New York, 401 U.S. 222, (1971) stated as follows:

Every criminal defendant is privileged to testify in his own defense, or refuse to do so. But that privilege cannot
be construed to include the right to commit perjury. Having voluntarily taken the stand, petitioner was under an
obligation to speak truthfully and accurately...The shield provided by Miranda cannot be perverted into a license
to use perjury by way of a defense, free from the risk of confrontation with prior inconsistent utterances.

Harris, 401 U.S. at 225-26. Furthermore, in U.S. v. Havens, 446 U.S. 620 (1980), the United States Supreme Court permitted the use
of illegally seized suppressed evidence to impeach the defendant’s trial testimony given in response to proper cross-examination.
The Havens Court stated, “[w]e have repeatedly insisted that when defendants testify, they must testify truthfully or suffer the
consequences.” Havens, 446 U.S. at 626-27.

The Pennsylvania Superior Court, in Com. v. Bennett, 430 A.2d 994 (Pa. Super. 1981), held that when “the accused’s statement
has no constitutional infirmity, we believe that the accused’s interests must give way to the judicial system’s interest in deterring
perjury and promoting the truth-determining process.” Bennett, 430 A.2d at 997.

This Court’s ruling on Defendant’s Motion in Limine was consistent with both the United States Supreme Court’s ruling in
Harris and Havens, and the Pennsylvania Superior Court’s holding in Bennett. Specifically, this Court ruled as follows:

I am going to deny the motion in limine, and so the issues of ineffective assistance of counsel, involuntariness, regard-
ing the Miranda rights and waiver, would both be areas that could be addressed on cross examination, if they are
brought up on direct.

(Tr. p. 332-33). Further, this Court stated, “the suppression hearing testimony is only used for impeachment purposes.” (Tr. p.335).
Defendant was not precluded or prohibited in any manner from taking the stand in his own defense. The only way this ruling would
have prevented Defendant from taking the stand in his own defense is if the testimony he intended to offer at trial was intended to
be inconsistent with the testimony he offered at the suppression hearing. This cannot be permitted. A criminal defendant has a
unique privilege in a courtroom—that he cannot be compelled to be a witness against himself in the prosecution. In addition, his
prior testimony cannot be used as substantive evidence against him. However, once he waives this privilege, he is subject to the
rules that apply to all witnesses and is subject to cross-examination. In this case, Defendant voluntarily testified at his suppression
hearing. His statements do not have any constitutional impairments. Not allowing Defendant’s suppression hearing testimony to
be used to impeach Defendant’s trial testimony would be akin to permitting Defendant to knowingly offer false testimony.
Therefore, this Court did not err in denying Defendant’s Motion in Limine.

For the foregoing reasons, this Court’s Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

1 Defense attorney cited Pa.R.Crim.P. 1114, however, this Rule was renumbered and is now Pa.R.Crim.P. 646.
2 Although the statement was played for the jury in court, the exact contents of the statement do not appear in the transcript.
Rather, the transcript states, “Thereupon, the CD statement was played for the jury.” (Tr. p. 203). As such, the exact text of
Defendant’s statement to Officers Weismantle and Canofari is not transcribed. However, this Court will note that Officer
Weismantle’s testimony concerning Defendant’s statement was consistent with the actual statement.

Commonwealth of Pennsylvania v.
Calvin Tucker

Criminal Appeal—Sufficiency—Self Defense—Weight of the Evidence—Malice

No. CC 201101063. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 7, 2012.
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OPINION
On October 14, 2011, Appellant, Calvin Tucker, was convicted by a jury of his peers of Murder of the Third Degree. Appellant’s

Post Sentence Motion was denied on January 17, 2012 and Appellant filed a timely Notice of Appeal on February 15, 2012.
Appellant filed a Statement of Errors Complained of on Appeal on March 7, 2012.

MATTERS COMPLAINED OF ON APPEAL
Appellant asserts that the evidence with respect to the disproval of self-defense, and the establishment of the element of

malice, was insufficient. (Statement of Errors to be Raised on Appeal, p. 3) Appellant further asserts that his conviction was against
the weight of the evidence. Ibid.

HISTORY OF THE CASE
William Redshaw testified that his brother James Redshaw, his brother’s paramour Calvin Scott, a.k.a. Clarissa or “Rissa” Scott,

a drag queen, and Rissa’s father, Appellant, Calvin Tucker all resided together at 1938 Lithgow Avenue. (TT 41)1 William stated
that he had known his brother’s paramour for over twenty years, (TT 43) and that James and Rissa drank every day. (TT 48)
William had personally observed his brother and Rissa become involved in at least six physical confrontations during that time.
(TT 45) He opined that alcohol was a factor in many of those instances. (TT 43) William also was aware of other such confronta-
tions, often caused by his brother’s jealous nature and Rissa’s flirtatiousness, (TT 45) and testified that Rissa usually won these
physical fights. (TT 47) Appellant insisted on having his own room in the apartment so that he could get away from Rissa and James
when they fought. (TT 53)

William testified that he had been at 1938 Lithgow Avenue on January 15, 2011 doing his laundry and observed James and Rissa
to be drinking, smoking marijuana and arguing. (TT 52-53) William left shortly after eight o’clock when his laundry was done. (TT
53) He invited Rissa to ride with his mother while she took him home, because Rissa and James were arguing. (TT 50) When
William left, Appellant was sitting on the couch in the living room, with no apparent injuries, trying to watch a Steelers game and
ignore the argument going on between James and Rissa. (TT 52)

Later that evening, Officer David O’Neil of the City of Pittsburgh Police Department received a call to be on the lookout for a
black male named Calvin Tucker. (TT 24) Tucker was last seen leaving 1938 Lithgow Avenue walking towards the intersection of
Perrysville Avenue and Clayton Avenue wearing a black jacket and a black cap. Ibid. Officer O’Neil observed a person matching
Appellant’s description and he radioed for backup. Ibid. Officer Scott Bobak detained Appellant on suspicion of assault and Officer
O’Neil arrived shortly thereafter. (TT 24-25) Officer O’Neil observed that Appellant responded slowly to commands, slurred his
speech, smelled of alcohol and had an open beer in his hand. (TT 25-27) Appellant was searched and a knife and sheath approxi-
mately five inches in length was recovered from his right pocket. (TT 28-29)

Officer O’Neil then proceeded to 1938 Lithgow Avenue where he was met at the door by a medic who indicated James Redshaw,
the victim of an apparent stabbing, was in critical condition. (TT 29) The victim moaned but did not say anything in the Officer’s
presence. (TT 30) Officer O’Neil observed bottles of alcohol in the kitchen, beer cans in the living room and empty beer cases in
the kitchen. (TT 31) He also noticed a grilling fork stuck in a kitchen cabinet. (TT 36)

Sergeant Michael Hoffman of the City of Pittsburgh Police Department observed Officer Bobek place Appellant in an interview
room at approximately quarter after eight that evening. (TT 58-59) Sergeant Hoffman noticed that Appellant’s shoes had fresh
blood on them and he directed Appellant to remove them for testing. (TT 59) Twenty minutes later, Sergeant Hoffman arrived at
the scene on Lithgow street and observed a large blood spatter in the living room, measuring thirteen feet nine inches, as well as
drops of blood in various locations in the kitchen area. (TT 64-65) He also noted broken glass and broken Christmas ornaments on
the living room floor. (TT 73)

Detective George Sitler conducted the interview of Appellant. (TT 128) Detective Sitler testified that Appellant admitted to
him that he had been drinking, but Appellant did not appear to the Detective to be intoxicated at that time. Ibid. Appellant did
not slur his words and was able to answer questions in an appropriate manner. Ibid. His eyes were not bloodshot, he did not stag-
ger while walking and he did not fall asleep during interrogation, all of which would be signs of intoxication. (TT 129) After sign-
ing a Miranda waiver, Appellant said during the fourth quarter of the Steelers game, when he walked from the living room to the
kitchen to get a beer. (TT 136-137) The victim was lying on the floor and started throwing things at him. (TT 137) Appellant indi-
cated that the victim threw Christmas items, a fork and a tomato knife2 but Appellant was able to dodge all but two items and was
not injured by the two that struck him. (TT 138) Although he did not recall how, Appellant engaged the victim and the fight moved
to the living room, at which point Appellant pulled out his knife and stabbed the victim. (TT 139) Appellant stated that he stabbed
the victim because he did not want to be punched or hit. (TT 138) Appellant indicated he was not injured in the fracas. (TT 141)
After he stabbed the victim, at his son Rissa’s request, Appellant left the building with knife in hand and started walking down
the street. Ibid.

Dr. Todd Luckasevic, an expert in forensic pathology, testified that the cause of James Redshaw’s death was homicide as a result
of a stab wound that went completely through the liver and penetrated the abdominal aorta, which would have resulted in a signif-
icant loss of blood in a short period of time, (TT 111-112) such that the victim would have lost consciousness within a minute. (TT
123) Dr. Luckasevic opined that the instrument which caused this injury would have had to be at least three to four inches long,
with the injury being consistent with a single edged blade. (TT 113) Dr. Luckasevic said that that the injuries were consistent with
the use of the knife recovered from Appellant. (TT 114) In addition to the fatal stab wound, the victim suffered multiple contusions
and abrasions to his face, neck and shoulders and bruising on his forearms and elbows consistent with defensive injuries. (TT 118-
122) Finally, he testified that the victim’s blood alcohol level was 0.189. (TT 111)

Calvin Scott a.k.a. Clarissa or “Rissa” Scott, Appellant’s child, testified to a slightly different version of the fight. Rissa stated
that the argument between she and James, whom she refers to as Jamus, started when James and William’s mother asked
Rissa to ride with her to take William home. (TT 175) Rissa stated that James had drunk too much vodka, almost an entire bot-
tle, and was agitated because the Steelers were losing. (TT 174-175) Rissa originally told William that she would leave, but
James physically restrained her and blocked her path. (TT 176) They pushed one another on the staircase and James pulled
out Rissa’s hairpiece. Ibid. The tussle ended and Rissa pretended to have to go to the bathroom to escape James’ ongoing “yap-
ping.” (TT 177)

When Rissa left the bathroom, Appellant was in the living room watching the game. James then threw a shot glass, which insti-
gated a fight. (TT 178-179) Twice, Rissa broke up the fighting. (180-181) The victim threw numerous items including Christmas
ornaments then went into the kitchen. Rissa followed James into the kitchen and fought with him. (TT 182).
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According to Rissa, James grabbed items from the kitchen, including a “pitch fork” Rissa was using to turn chicken, the
sugar bowl, flour bowl, tea bowl and a knife. Rissa claims that James threw these items, specifically she described James
throwing the fork from the living room to the kitchen, a distance of about twenty (20) feet. (TT 183-184) When James came
at Appellant for a third time, Appellant stabbed him. (TT 186) Rissa said that she recognized the knife used to stab James as
one belonging to Appellant, not her kitchen knife, but she did not see exactly how he got it out. (TT 187) While waiting for
the ambulance, Rissa testified that James told her to put the dog away, lock the house up and come with him to the hospital.
(TT 188)

Cross-examination of Rissa revealed many inconsistencies and much confusion in her version of the evening. Rissa indicated
that James and William were drinking heavily but she and her father were not drinking heavily. (TT 204) When confronted with
William’s testimony that he and Rissa had gone head to head doing shots before she started cooking, Rissa admitted to that, (TT
205) then admitted to doing shots after cooking, ultimately estimating that she consumed a total of seven shots. (TT 206) Likewise,
she attributed James anger to the Steelers losing to the Jets,3 (TT 211) but reluctantly admitted that she had turned up music over
James’ objection (TT 208-209); that she had flirted with William, conduct which she knew upset James (TT 209-210); that James
did not push her on the steps as she had testified earlier but rather “mugged her in [her] face” (TT 213); that contrary to her state-
ment to the police, the fight between James and her father had started in the kitchen; (TT 216); that while she earlier described it
in some detail, she never saw James throw the fork (TT 217-226); and that James was not bleeding profusely but rather carried on
a conversation with her while waiting for the medics, (TT 227) testimony inconsistent with Dr. Luckasevic’s estimate that James
would have been unconscious within a minute of the stabbing. (TT 123)

DISCUSSION

The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing
all proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of
the crime to have been established beyond a reasonable doubt.... This standard is equally applicable to cases
where the evidence is circumstantial rather than direct so long as the combination of the evidence links the
accused to the crime beyond a reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa., 1988)
(citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992)

Defendant alleges that the evidence was insufficient to convict in that the element of malice was not established beyond a
reasonable doubt. Respectfully, this Court disagrees.

The legal concept of malice was explained to the jury as follows:

The word “malice” as I am using it has a special legal meaning. It does not mean simply hatred, spite or ill will. Malice
is a shorthand way of referring to particular mental states that the law regards as being bad enough to make a killing
murder.

* * *

On the other hand, a killing is without malice if the perpetrator acts under circumstances that reduce the killing to
voluntary manslaughter.

* * *

For murder of the third degree, a killing is with malice if the perpetrator’s actions show his wanton and willful disregard
of an unjustified and extremely high risk that his conduct would result in death or serious bodily injury to another. In
this form of malice, the Commonwealth need not prove that the perpetrator specifically intended to kill another.

The Commonwealth must prove, however, that the perpetrator took action while consciously, that is, knowingly, disre-
garding the most serious risk he was creating, and that by his disregard of that risk the perpetrator demonstrated his
extreme indifference to the value of human life.

(TT 271-272) This instruction is taken from the 2010 Standard Jury Instructions. The Court went on to explain that a defendant
who kills in the heat of passion following serious provocation commits manslaughter, not murder, and further instructed that the
jury may consider circumstantial evidence to show Appellant’s state of mind. (TT 273) Specifically, the Court instructed that if the
jury believed that Appellant intentionally used a deadly weapon upon a vital part of the victim’s body, the jury may regard that as
circumstantial evidence from which it may infer that Appellant acted with malice. Ibid.

Given the testimony, the jury was within its discretion to find malice. When Appellant stabbed the victim, he took an extreme
and unjustifiable risk that death would occur. He used a deadly weapon, a knife, on a vital part of the victim’s body. Although
he may not have originally intended to kill the victim, and may not have been the original aggressor in the fight, Appellant decided
to take out his knife and stab it several inches into the victim’s body. The finding of malice by the jury is well supported by the
record.

Likewise, sufficient evidence existed to disprove a theory of self-defense. The Commonwealth was required to disprove either
that Appellant believed that he was in danger of death or serious bodily injury or that his belief was reasonable. Unlike Appellant,
the victim did not have a weapon on his person. While the victim suffered multiple contusions and abrasions in addition to the stab
wound, Appellant did not have so much as a scratch on him as a result of this altercation. The jury was within reason to find that
a drunk housemate throwing Christmas ornaments and kitchen items did not represent a serious, imminent danger requiring the
use of deadly force, especially in the context of the history of the relationships, the testimony that Rissa alone had been able to win
these physical battles in the past and that Appellant had his own room to which he would retreat because of the turbulent relation-
ship of his housemates.

Defendant’s next issue, that the verdict was against the weight of the evidence, is equally meritless. The standard for a “weight
of the evidence” claim is as follows:
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Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed
to the sound discretion of the trial judge, and his decision will not be reversed on appeal unless there has been an
abuse of discretion.... The test is not whether the court would have decided the case in the same way but whether the
verdict is so contrary to the evidence as to make the award of a new trial imperative so that right may be given another
opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984) See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995))

The evidence supported the conviction for Third Degree Murder. Appellant stabbed the victim with a five inch long knife, and
did so with wanton and willful disregard of an unjustified and extremely high risk that his conduct would result in death or seri-
ous bodily injury to another. Appellant’s conduct cannot be excused by the victim’s alcohol intake or by the prior fistfight. As such,
the verdict does not shock the conscience and Appellant is not entitled to a new hearing.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 James and William’s mother had also just moved into the apartment. (TT 171-172)
2 The transcript does not reflect any witness testifying to locating a knife on the floor in either the kitchen or living room.
3 She was certain the Steelers were playing the Jets although it is clear from the record that the Steelers were playing the Ravens
in a playoff game.

Commonwealth of Pennsylvania v.
John Henry Conrad

Criminal Appeal—Identification—Sufficiency—Waiver—Car Accident

No. CC 201001002. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—May 10, 2012.

OPINION
PROCEDURAL HISTORY

Appellant was charged by Criminal Information (CC 201001002) with one (1) count each of: Accidents Involving Damage to
attended Vehicle or Property1; Duty to Give Information and Render Aid2; Careless Driving3 and Required Financial
Responsibility4. Appellant proceeded to a non-jury trial before the Honorable Edward J. Borkowski. On July 13, 2010, the
Commonwealth presented its’ case and on August 24, 2010 Appellant presented his case. On September 2, 2010, the Trial Court
dismissed the summary count of Required Financial Responsibility and found Appellant guilty on the remaining charges. On
September 2, 2010, the Trial Court sentenced Appellant at Count One (1) to one (1) year of probation and payment of restitution in
the amount of four hundred forty three dollars and eleven cents ($443.11). Appellant was also ordered to pay twenty-five dollar
fines on each of the summary level offenses and the costs of prosecution.

On October 4, 2010, Appellant filed a Notice of Appeal. On October 26, 2010, the Trial Court issued an Order directing Appellant
to file a Concise Statement of Errors. On November 15, 2010, Appellant filed a timely Concise Statement of Matters.

On July 15, 2011, Appellant filed a Petition with the Superior Court requesting a remand of the case for the Trial Court to rule
on an after-discovered evidence claim. On August 12, 2011, Appellant filed a Post-Sentence Motion for a New Trial Based Upon
Newly Discovered Evidence. On November 14, 2011, the Trial Court denied Appellant’s Post-Trial Motion.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issue on appeal and it is set forth verbatim as follows:

I. The Commonwealth failed to prove beyond a reasonable doubt that Mr. Conrad was the perpetrator of the crimes of
Accident Involving Damage, Failure to Stop and Render Aid, and Careless Driving. The description provided to the
police by the lone witness to the accident did not match Mr. Conrad. Furthermore, this witness observed the perpe-
trator as he and the perpetrator were driving their vehicles on a wintry night. Moreover, the out-of-court identifica-
tion was unduly suggestive. Rather than show the witness an array of photographs and ask whether the perpetrator
was or was not there, the police showed the witness a single photograph of Mr. Conrad, which clearly insinuated that
Mr. Conrad was indeed the perpetrator. Accordingly, the in-court identification was entirely unreliable. Under these
circumstances, the identification evidence was legally insufficient to convict Mr. Conrad of any crimes.5

FACTS
On December 16, 2009, at approximately seven (7) o’clock in the evening, Mr. Todd Milfred Shelly (Shelly) was traveling on

Arch Street in the South Hills area of Allegheny County. Shelly was operating a 2002 Chevy Suburban. While traveling on Arch
Street Shelly saw Appellant driving towards him on his side of the road. Appellant was operating a black Tahoe Suburban which
was very similar to Shelly’s vehicle. Shelly moved to the right side of the roadway as far as he could, but there was a telephone
pole abutting the roadway which limited his maneuverability. Appellant’s vehicle struck Shelly’s vehicle. Shelly stopped his vehicle
expecting Appellant to do the same, but instead Appellant drove off at a high rate of speed. (T.T. I 8-9)6.

Shelly immediately turned his vehicle around and followed Appellant, never losing sight of the vehicle. Shelly’s girlfriend wrote
down Appellant’s license plate number. Shelly had an opportunity to pull along side Appellant’s vehicle on Sleepy Hollow Road
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when Appellant had to stop for a traffic control signal. Shelly had his passenger put her window down and Shelly told Appellant,
“hey, buddy, you hit my truck.” Appellant responded with slurred speech that was incoherent. Shelly told Appellant that he believed
that he was drunk and that he was going to call the police. (T.T. I 10-12).

Appellant continued his flight and Shelly followed Appellant until Appellant parked into a driveway of a home. Appellant got
out of his truck and entered the house. Shelly called the police and gave them Appellant’s description and the house number. Shelly
went further down the street to wait for police. (T.T. I 12, 14).

Officer Kress of the Borough of Castle Shannon Police Department arrived at the address and knew this to be Appellant’s fam-
ily home as he was familiar with the household. He observed Appellant’s vehicle in the driveway and observed that the left side
mirror was broken and hanging off the truck. He walked up to the vehicle and felt the hood of the car which was warm and heard
the exhaust “popping and cooling.” Officer Kress approached the door to the home, and John Conrad Sr., Appellant’s father,
approached the door at the same time. Officer Kress advised Appellant’s parents about the accident, his observations of the vehi-
cle in the driveway, and he requested to speak to Appellant. Officer Kress’s request to check the home for Appellant was denied
and he left the scene. Officer Kress interviewed Shelly and filed the charges noted hereinabove. (T.T. I 29-31). 

DISCUSSION
I.
Appellant raises as his sole issue that the identification evidence produced at trial was legally insufficient to convict Appellant

of any crimes.7

Appellant’s claim is without merit.

The Superior Court has stated that the applicable standard of review as follows:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted
at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combine circumstances. The Commonwealth may sustain its burden of proving every ele-
ment of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe
all, part, or none of the evidence. Furthermore, when reviewing a sufficiency claim, our Court is required to give the
prosecution the benefit of all reasonable inferences to be drawn from the evidence.

Commonwealth v. McClendon, 874 A.2d 1223, 1228-1229 (Pa. Super. 2005).
The Trial Court has set forth a detailed recitation of facts (“Fact”) hereinabove and respectfully incorporates that by reference

for purposes of the present discussion. See supra at 5-7.
Because this issue has been waived the Trial Court finds it unnecessary to discuss each particular of the identification issue

that Appellant has attempted to raise. Nonetheless in the interest of judicial economy, the Trial Court notes that the identification
evidence was sufficient for the for the following reasons: (1) Shelly personally viewed Appellant at the intersection of Sleepy
Hollow Road and Grove Road when he put down his window and Appellant responded to him; (2) immediately following the acci-
dent, Shelly wrote down Appellant’s license plate number; (3) Shelly followed Appellant’s vehicle until it parked in the driveway
of a home; (4) Shelly watched Appellant exit his vehicle and enter the house; (5) Police Officer Kress had personal knowledge of
the individuals who resided at the home and confirmed that information, (6) Officer Kress observed Appellant’s vehicle in the
driveway with a broken mirror and felt the hood of the car which was warm and (7) Shelly positively identified Appellant at trial.
(T.T. I 8-14, 29-31). The direct and circumstantial evidence presented in this case was sufficient to prove Appellant guilty of all
offenses beyond a reasonable doubt. See Commonwealth v. Hilfinger, 615 A.2d 452, 457 (Pa.Super. 1992)(evidence sufficient where
victim testified that her vehicle sustained damage from accident, she identified defendant as perpetrator, and he did not stop to
identify himself or offer assistance).

a. Accidents Involving Damage
Appellant challenges the sufficiency of the evidence presented at trial convicting him of the crime of Accidents Involving

Damage. The applicable statute reads as follows:

§ 3743. Accidents involving damage to attended vehicle or property

(a) General rule.—The driver of any vehicle involved in an accident resulting only in damage to a vehicle or other
property which is driven or attended by any person shall immediately stop the vehicle at the scene of the accident or
as close thereto as possible but shall forthwith return to and in every event shall remain at the scene of the accident
until he has fulfilled the requirements of section 3744 (relating to duty to give information and render aid). Every stop
shall be made without obstructing traffic more than is necessary.

75 Pa.C.S.A. §3743.

In order to find Appellant guilty of Accidents Involving Damage, the Commonwealth had to prove beyond a reasonable doubt
that Appellant knew or should have known that he was involved in an accident. See Commonwealth v. Karl, 490 A.2d 887, 889
(Pa.Super. 1985).

In Commonwealth v. Kauffman, 470 A.2d 634, 640 (Pa.Super. 1983), the Superior Court held that the evidence was sufficient to
convict the defendant of violating 75 Pa.C.S.A. 3743, even though the defendant claimed at trial that he was not aware that he struck
a car. The Court in Kauffman concluded that the Commonwealth could sustain its burden of proof by proving beyond a reasonable
doubt that a driver knew or should have known that he was involved in an accident involving damage to a car. Id.

Here, the Trial Court found that: (1) Appellant’s vehicle struck the victim’s vehicle; (2) instead of stopping after the collision,
Appellant drove off at a high rate of speed; (3) the victim immediately turned around to follow Appellant and noted his license plate
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number; (4) the victim caught up to Appellant at an intersection and informed him that he hit his vehicle; (5) Appellant responded
to the victim with slurred speech that was incoherent and he drove off; (6) the victim called the police; (7) the victim followed
Appellant to his home and watched him park his truck in the driveway and go into his home; (8) Officer Kress observed that the
left side mirror was broken and hanging off Appellant’s truck and that the hood of the car felt warm and the exhaust was “popping
and cooling.” (T.T. I 8-14, 29-31). The evidence was sufficient to sustain the verdict. See Hilfinger, 615 A.2d at 457.

b. Duty to Give Information and Render Aid
Appellant challenges the sufficiency of the evidence presented at trial convicting him of the crime of Failure to Stop and Render

Aid. The applicable statute reads as follows:

§3744 Duty to Give Information and Render Aid

(a) General rule.—The driver of any vehicle involved in an accident resulting in injury to or death of any person or
damage to any vehicle or other property which is driven or attended by any person shall give his name, address and
the registration number of the vehicle he is driving, and shall upon request exhibit his driver’s license and informa-
tion relating to financial responsibility to any person injured in the accident or to the driver or occupant of or person
attending any vehicle or other property damaged in the accident and shall give the information and upon request
exhibit the license and information relating to financial responsibility to any police officer at the scene of the accident
or who is investigating the accident and shall render to any person injured in the accident reasonable assistance,
including the making of arrangements for the carrying of the injured person to a physician, surgeon or hospital for
medical or surgical treatment if it is apparent that treatment is necessary or if requested by the injured person.

75 Pa.C.S.A.§3744.

A motorist has a duty under the vehicle code to remain at the scene, supplying identification, documentation of vehicle owner-
ship and insurance coverage. See Commonwealth v. Proctor, 657 A.2d 8, 12 (Pa.Super. 1995).

Here, the evidence at trial proved that Appellant: (1) did not remain at the scene of the accident; (2) was informed by the victim
at an intersection that he had been involved in an accident; (3) fled to his home without giving information or aid. (T.T. 8-12). The
evidence was sufficient to sustain the verdict. See Hilfinger, 615 A.2d at 457.

c. Careless Driving
Lastly, Appellant challenges the sufficiency of the evidence presented at trial convicting him of the crime of Careless Driving.

The applicable statute reads as follows:

§3714 Careless Driving

(a) General rule.—Any person who drives a vehicle in careless disregard for the safety of persons or property is guilty
of careless driving, a summary offense.

75 Pa.C.S.A.§3714.

In order to sustain a conviction for Careless Driving the Commonwealth need only prove that Appellant operated his vehicle
with a careless disregard for safety of persons or property. See Commonwealth v. Bullick, 830 A.2d 998, 1003 (Pa. Super. 2003)(evi-
dence sufficient where it demonstrates that defendant drove with a careless disregard for safety of persons or property).

Here, the evidence at trial proved that Appellant: (1) Appellant’s vehicle struck the victim’s vehicle; (2) instead of stopping after
the collision, Appellant drove off at a high rate of speed; (3) was informed by the victim at an intersection that he had been involved
in an accident; (4) fled to his home without giving information or aid. (T.T. I 8-12). The evidence was sufficient to sustain a verdict.

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: May 10, 2012

1 75 Pa.C.S. § 3743.
2 75 Pa.C.S. § 3744 (a).
3 75 Pa.C.S. § 3736 (a).
4 75 Pa.C.S. §1786 (f).
5 The Trial Court notes that Appellant’s rather verbose issue provided in the Concise Statement of Errors pursuant to Pa.R.A.P.
1925(b) could be viewed as waived under Pa.R.A.P. 1925(b)(4)(iv) which states, “The Statement should not be redundant or pro-
vide lengthy explanations as to any error. Where non-redundant, non-frivolous issues are set forth in an appropriately concise
manner, the number of errors raised will not alone be grounds for finding waiver.” See Commonwealth v. Williams, 959 A.2d 1272,
1276 n.1 (Pa.Super. 2009)(court noted lengthy concise statement citing Rule 1925(b)(4) but did not find waiver).
6 The letters “T.T. I” refer to pages of the non-jury trial transcript dated July 13, 2010.
7 Appellant’s sole issue encompasses two (2) additional issues arguing that the out-of-court identification unduly suggestive and
the in-court identification was entirely unreliable. The issues regarding the identification of Appellant were never raised in an
Omnibus Pre-Trial Motion nor was a present and contemporaneous objection lodged during trial regarding the identification evi-
dence. Therefore, any issues regarding the identification of Appellant have been waived. See Commonwealth v. Ali, 10 A.3d 282,
292 (Pa. 2010)(concise statement is not a substitute for a contemporaneous objection at trial). See also Commonwealth v. Nunn,
947 A.2d 756, 762 (Pa. Super. 2008)(defendant waived appellate review of all challenges not preserved by objection before the
trial court).
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Tarai Harris v.
Housing Authority of the City of Pittsburgh

Miscellaneous—Public Housing—Eviction—Hearsay Evidence

No. SA 11-551. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—April 25, 2012.

OPINION
INTRODUCTION

The Housing Authority of the City of Pittsburgh has appealed our Order dated December 23, 2011, granting the appeal of Tarai
Harris from the Authority’s decision to terminate her Section 8 housing benefits. In its Statement of Matters Complained of on
Appeal, the Authority raises the following issues, quoted in full below:

1. The Court erred in overturning the hearing officer’s decision without making a finding that either (1) necessary
findings of fact were not supported by substantial evidence, (2) an error of law was committed, or (3) the decision
resulted in a violation of Ms. Harris’s constitutional rights.

2. The Court erred in overturning the hearing officer’s decision without making a finding that the hearing officer exer-
cised a manifest and flagrant abuse of discretion or an arbitrary execution of her duties.

3. The Court erred in substituting its own discretion for that of the hearing officer’s.

4. The Court erred in disregarding the hearsay evidence that was heard and considered by the hearing officer.

5. The Court erred in finding that the non-hearsay evidence considered by the hearing officer did not support the hear-
ing officer’s decision.

6. To the extent that HACP cannot readily discern if there was any basis for the Court’s decision that was not identi-
fied in the Order, HACP pleads in general terms, pursuant to Pennsylvania Rule of Appellate Procedure
1925(b)(4)(vi), that the Court’s ruling was against the weight of the evidence.

DISCUSSION
As we indicated in our Order, there was insufficient evidence that was not hearsay to support the decision that a person arrested

by the police was residing with Ms. Harris without authorization. Counsel for Ms. Harris made appropriate objections to the
various items of hearsay offered by the Authority.

In Commonwealth v. Contakos, 21 Pa.Commw. 422, 346 A.2d 850 (1975), the Commonwealth Court quotes the standard for the
admissibility of evidence under the Administrative Agency Law, 71 P.S. §1710.32:

Agencies shall not be bound by technical rules of evidence at agency hearings, and all relevant evidence of reason-
able probative value may be received. Reasonable examination and cross-examination shall be permitted.

The Court then states very clearly:

The hearsay rule, however, is not a technical rule of evidence but a fundamental rule of law which ought to be
followed by administrative agencies at those points in their hearings when facts crucial to the issue are sought to be
placed upon the record and an objection is made thereto.

21. Pa.Commw. at 425, 346 A.2d at 852 (Citations omitted. Emphasis added.).

We based our ruling on what we believed at the time was the only transcript, of a Grievance Hearing held on March 10,
2011. When reviewing the file in connection with this opinion, we realized for the first time that another hearing had been held
on May 12, 2011, even though there had been no request for a continuance by anyone at the March 10 hearing.1 We believe that
the second hearing was improperly scheduled and that the Hearing Officer’s reliance on hearsay at that hearing was also
improper.

In her Decision, the Hearing Officer notes that “there was not enough testimony presented [at the first hearing] to make a
decision. No officers were present at the initial hearing.” Of course there was enough testimony presented at the first hearing for
a decision; there just was not enough evidence presented to justify the Authority’s termination of Ms. Harris’s Section 8 benefits.
We note that the additional evidence presented at the second hearing did not correct the deficiency, as will be discussed later
herein.

THE FIRST GRIEVANCE HEARING
The testimony that was properly admitted at the March 10, 2011 hearing is summarized below:
A Housing Specialist with the Authority testified that she “received notification” of an arrest of a person named Daryl Leeper

at the premises rented by Ms. Harris. The arrest occurred on October 15, 2010. According to the Housing Specialist, the crime for
which Mr. Leeper was arrested did not occur on the subject premises.

The Authority’s Public Safety Director testified that an article in the newspaper caused her to investigate Ms. Harris’s house-
hold.

Ms. Harris testified that Mr. Leeper was a friend of the family who had come with her brother and cousin the night before to
help her with an expected delivery on October 15, 2010, of a freezer and a bedroom suite she had purchased at a liquidation sale.
When the police arrived, she canceled the delivery but she offered into evidence “[t]he receipt and the confirmation for me get-
ting my items delivered.” (HT 6.) The Authority objected but the objection does not appear to have been sustained. The grounds
for the objection were not stated and are not apparent.

At the first hearing, the closing argument of the Authority to the Hearing Officer was as follows:
“Miss Ogbara [the Housing Specialist] did testify that Mr. Leeper gave Miss Harris’s address as his address.” We note that this

hearsay had been objected to and that the objection should have been sustained. The Authority’s closing continues, “As he is not
on the lease, and because of the fact that he was arrested for alleged drug activity, at that place, at that time, I would say that the
Section 8 Termination for Miss Harris should stand.” We note that the Authority’s own evidence was that the criminal activity did
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not take place on Ms. Harris’s premises.
The closing argument of counsel for Ms. Harris, reiterated her objection to hearsay “relating to what Mr. Leeper may or may

not have told the Police Officer, who then related it to a third party,” correctly pointing out that if accepted for the truth of where
Mr. Leeper resided, it was inadmissible hearsay. Counsel then went on to complete her argument.

As the hearing was winding down, after the closing arguments, counsel for the Authority indicated that she wished “to state on
the record that we did subpoena an Officer to be here today, and he was not present.” She did not request a continuance so that the
subpoena could be enforced nor was there any indication from the Hearing Officer that a continuance would be ordered.

The Hearing Officer was asked to rule on certain unspecified documents, and indicated that she was not admitting the Police
Report or the other unspecified documents into evidence. The hearing, held on March 10, 2011, then concluded.

THE SECOND GRIEVANCE HEARING
As previously indicated, the Record includes a transcript of a second hearing, on May 12, 2011, to which counsel for Ms. Harris

objected as follows:

Miss Droll: If I could preliminarily put an objection on the record. We had the Grievance Hearing back on March 10th.
Miss Harris appeared and testified regarding the matter. We left, the record was closed as I understand it. And then we
received a Notice to come back for this Hearing. I just want to put on the record, that we object to the continuation of the
Hearing. It’s my feeling that the record is actually closed. There’s no request for a continuance, or discussion of a
continuance at that Hearing. It was not until we received the Notice to come back in, so I just wanted to put that on the
record that I felt that record had indeed, closed, and was closed, so that the basis for the decision should be what was
presented at the Hearing on March 10th.

Hearing Mr. Ciroli.
Officer:

Mr. Ciroli: I was not here at that Hearing, so I don’t know exactly what was requested or asked for. Although the
Hearing Officer here did that Hearing back in March.

Miss Droll: Oh, okay.

Mr. Ciroli: This is the continuance that you had sent out.

Hearing And Miss Droll, I’m sorry. What were you objecting?
Officer:

Miss Droll: Well, we had the Hearing, and Miss Harris appeared. She testified; presented her evidence; and the
Hearing closed. I think there was, indicated that they had asked for an Officer to be present, but there was no request for
a continuance. Nothing was held open, and then we left. And then it wasn’t until I received the Notice indicating that the
matter was going to be heard again for an Officer to appear. So it’s my position that the record closed on that day. There
wasn’t any discussion, or request for a continuance at that time. All there was, Miss Harris appeared and gave her testi-
mony. And so, I understood that was going to be the basis for the decision.

Hearing Officer: Okay. Based upon my request, had you notified out Legal Department or anything else about the
continuance? Have your spoken with Mr. Ciroli prior to this?

Miss Droll: No I didn’t. No. I’d gotten the Notice from the Office after receiving your Decision. But, no, I didn’t have
any contact with them. My understanding of your decision had been made [sic]. So I wanted to put my objection on the
record {unintelligible} because I did feel the record was closed.

Hearing Okay. I will note your objection, but I would like to move forward.
Officer: . . . .

Despite the fact that there had been no continuance requested at the March 10th hearing, the Hearing Officer allowed the sec-
ond hearing to proceed, even allowing the Housing Specialist who had previously testified to testify again, apparently because this
time the Authority had a different attorney representing it and he wasn’t sure what had happened at the last hearing. Counsel for
Ms. Harris objected to this, pointing out that a record of the first hearing had been created. On cross-examination, the Housing
Specialist gave evidence of the Authority’s knowledge of Mr. Leeper’s address at the time of his arrest being 1535 Summerdale
Street,2 not Ms. Harris’s home at 3103 Ashlyn Street.3 (This evidence was also hearsay but was not objected to by the Authority and
so is properly admitted. It was not accepted at the first hearing.) The letter from the Authority to Mr. Leeper is attached to the
Appeal as Exhibit C-1. It is dated October 19, 2010, four days after Mr. Leeper was arrested.

The remainder of the Authority’s evidence at the second hearing consisted of the testimony of a police officer (his rank and
employer are not of record) who offered some first-hand, non-hearsay, knowledge regarding Mr. Leeper’s activities in an alley off
“Ashland” Street, a few blocks from Ms. Harris’s home, as well as his surveillance of Mr. Leeper on one occasion. (Second HT, p.
10.) The officer also indicated that Mr. Leeper had initially given his address as 1535 “Somerdale” Street and later “kind of told us
he was staying at Ashland.” When asked about what types of things he found in Ms. Harris’s residence that indicated he was living
there, the officer stated there was only junk mail. There was no indication, hearsay or otherwise, that clothing or any other posses-
sions belonging to a grown man were found anywhere on the premises, nor was there any indication that Mr. Leeper and Ms. Harris
had a romantic relationship. Junk mail is insufficient proof of residency even under the relaxed standards applicable to a grievance
hearing.

Ms. Harris also testified again at the second hearing. The Hearing Officer stated in her Decision that she did not find Ms. Harris
credible, so we did not consider Ms. Harris’s testimony at all when reviewing the transcript of the March 10 hearing, nor do we
consider it now that we have reviewed the transcript of the second hearing. The issue we considered then, and again in this
Opinion, is whether there was sufficient non-hearsay evidence present which, if believed, would support the findings of the
Hearing Officer. We certainly did not substitute our own discretion for that of the hearing Officer, one of the matters raised by the
Authority on appeal.

The following findings were implicitly made by the Hearing Officer, although she states them in the form of summaries of testimony:
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1. That beginning in October 2010 the officer had made several drug transactions with Mr. Darryl Leeper.

2. That the officer observed Mr. Leeper exit and enter 3103 Ashlyn Street at the time of the drug transactions.

3. That when the Pittsburgh Narcotics Department searched 3103 Ashlyn Street, a small amount of narcotics and a hand-
gun were found.

4. That Mr. Leeper was present at the unit on the date of the early morning search.

5. That, when the police entered the unit, Mr. Leeper was in his underwear.

6. That “mail” addressed to Mr. Leeper was found inside 3103 Ashlyn Street.

Based on those findings, the Hearing Officer made the following conclusion and denied the grievance:

The testimony that Mr. Leeper was seen on numerous occasions leaving the house to make a drug transaction, the fact
that drugs and a handgun was [sic] found in the house and that Mr. Leeper was seen at the house on many occasions,
had mail in his name addressed to the Ashlyn Street address, and the fact that he was dressed in only his underwear
during an early morning police raid is sufficient to find that the household was involved in drug related activity and
that Mr. Leeper was an unauthorized occupant of the household.

The Record, however, supports only the never-disputed contentions that Mr. Leeper was involved in drug-related activity off
the premises and that he was arrested at Ms. Harris’s home based on a warrant related to his earlier conduct off the premises. The
officer who testified did not find any drugs himself and there was no evidence that any drugs were found on Ms. Harris’s premises
rather than on Mr. Leeper’s person. There was no evidence of a handgun being found on Ms. Harris’s premises.

In fact, the reason for the termination that led to both hearings was that Mr. Leeper was an unauthorized resident of the prem-
ises who had committed a crime, not that drugs were found on the premises nor that a crime had taken place on the premises. See
the 30-day Termination Notice, attached to the Appeal as Exhibit B, which refers to a violation of HUD regulations related to
“Occupancy and family member violation,” citing 24 CFR 982.551(h)(2), 982,552(b)(5), and 982.553(c).

Those regulations are quoted in pertinent part below:

§ 982.551 Obligations of participant.

. . . .

(h) Use and occupancy of unit.—

. . . .

(2) The composition of the assisted family residing in the unit must be approved by the PHA. The family must promptly
inform the PHA of the birth, adoption or court-awarded custody of a child. The family must request PHA approval
to add any other family member as an occupant of the unit. No other person [i.e., nobody but members of the assisted
family] may reside in the unit (except for a foster child or live-in aide as provided in paragraph (h)(4) of this
section).

§982.552 PHA denial or termination of assistance for family.

. . . .

(b) Requirement to deny admission or terminate assistance.

. . . .

(5) The PHA must deny or terminate assistance if any family member fails to meet the eligibility requirements
concerning individuals enrolled at an institution of higher education as specified in 24 CFR 5.612.

§982.553 Denial of admission and termination of assistance for criminals and alcohol abusers.

. . . .

(c) Evidence of criminal activity. The PHA may terminate assistance for criminal activity by a household member
as authorized in this section if the PHA determines, based on a preponderance of the evidence, that the household
member has engaged in the activity, regardless of whether the household member has been arrested or convicted for
such activity.

In summary, the six issues raised in the Authority’s Statement of Matters Complained of on Appeal are without merit. The
Record reveals that the Hearing Officer’s Decision was not supported by substantial evidence. That being the case, there was no
need for an additional statement in the Order that “the hearing officer exercised a manifest and flagrant abuse of discretion or an
arbitrary execution of her duties,” although the improper scheduling of the second hearing suggests that this indeed occurred.
Also, as previously stated, we did not substitute our “own discretion for that of the hearing officer’s.”

We properly “disregard[ed] the hearsay evidence that was heard and considered by the hearing officer.” We note that even if
the hearsay is considered, the statement of a criminal that he is living in Ms. Harris’s home when the Authority is aware that he
is listed as a resident in his mother’s home is hardly “substantial” evidence of his actual residency. Mr. Leeper’s supposed state-
ment that he lived with Ms. Harris, even when combined with the only other evidence, the presence of some pieces of junk mail,
is insufficient to constitute substantial evidence of his residency in Ms. Harris’s home. Even the Hearing Officer concluded that
the non-hearsay evidence, i.e. that presented at the first hearing, was insufficient to justify the termination of Ms. Harris’s Section
8 benefits: that was the stated reason that she ordered the second hearing.

Lastly, the general complaint in Item 6 of the Statement of Matters, “that the Court’s ruling was against the weight of the
evidence,” is without merit. Although this concept is not obviously applicable to a statutory appeal, the weight of the evidence,
if anything, is against the Decision of the Hearing Officer.
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CONCLUSION
We properly concluded that the Section 8 benefits of Ms. Harris were improperly terminated. The Authority’s instant appeal is

without merit and should be denied.

BY THE COURT:
/s/Friedman, J.

Dated: April 25, 2012

1 Our failure to notice the second transcript was not the fault of either party. In fact, counsel for Ms. Harris pointed it out in her
brief. The transcript of the second hearing was there, in the Record, right after the transcript of the first hearing. We simply did
not expect there to have been such a hearing and so never looked beyond the first transcript at the time of our first review. We
probably had read the transcript at a break in the other matters we were attending to and did not then have time to do anything
more with the case until another break.
2 The transcripts spell Mr. Leeper’s address as either “Sommerell” Street or “Somerdale” Street. The address the Authority itself
used in its correspondence to him is spelled “Summerdale.”
3 The transcripts spell Ms. Harris’s address as “Ashland” Street. The address the Authority itself used in its correspondence to her
is spelled “Ashlyn.”

Ruth A. Diecks v.
George O. Romanos

Protection from Abuse

1. The trial court initially heard a Petition for Protection from Abuse with four allegations of indirect criminal contempt, with
an order being entered that encompassed all issues, but stated that the order was a Final Protection from Abuse Order and that no
further action was being taken on the charges of indirect criminal contempt. It should be noted that the plaintiff never at any time
requested an extension of the protection term as a result of the findings of indirect criminal contempt.

2. On the initial appeal, the Superior Court remanded the matter for imposition of sanctions for the indirect criminal contempt
findings, indicating that such was mandatory at any time that indirect criminal contempt is found. This posed a difficulty to the
trial court as the original term for the protection from abuse had expired and, therefore, could not be extended to add additional
protection time as a result of the findings of indirect criminal contempt. The trial court found it to be nonsensical to reinstate a
new protection term simply to be able to extend it as a result of the findings of indirect criminal contempt.

3. The trial court reasoned that the original sentence that was imposed did encompass the original Petition for protection from
abuse as well as the relating indirect criminal contempt charges.

4. The trial court reasoned that the only way an extension of the original protection term could be ordered was to extend it
retrospectively which appeared to be rational, particularly since there has not been further contact between the parties and,
therefore, no need for any further protection.

5. The trial court reasoned that it was free to issue protection terms for whatever length of time in its discretion was deemed
appropriate and this same discretion applied to the imposition of penalties for an indirect criminal contempt conviction. It was
imperative to use common sense and the trial court determined that it was not necessary for further punishment to be imposed.
Rather, since the goal of protection had been achieved, a retroactive extension of the protection term, of one week for each of the
four violations, was considered to be fully appropriate. The trial court reminds us that the defendant’s violations of the original
order were the result of his not fully understanding the order and once he did understand it, the violations ceased.

(Christine Gale)
Jonnie Joseph for Plaintiff/Mother.
George Romanos, Pro Se Defendant/Father.
No. FD 10-000619-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Bubash, J.—April 25, 2012.

COMMENT
This is the second appeal filed by Plaintiff Diecks in this matter. Before I address Plaintiff ’s matters raised, I want to discuss

a procedural issue of import. In Diecks’ first appeal at 1811/1812 WDA 2010, she claimed that I erred in not extending the term of
the PFA after I found Romanos guilty on the four ICC charges proffered against him. (The PFA allegations and the ICC charges
were heard at the same time. I entered a final PFA and took “No further action” on the charges of ICC.) Diecks’ position was based
on 23 Pa.C.S.A. 6114(b)(4). which states “Upon conviction for indirect criminal contempt and at the request of the plaintiff, the
court shall also grant an extension of the protection order for an additional term.”

In the first appeal, I failed to point out that the plaintiff in this case never, at any time, requested an extension of the PFA term
as required by 23 Pa.C.S.A. 6114(b)(4). It is the request by the plaintiff that triggers the mandatory extension of the PFA. My fail-
ure to address this issue in my Opinion at 1811/1812 opened the door for the Superior Court’s remand directing me to “impose a
new PFA with a duration that includes an extension for additional terms based upon the ICC convictions” (see Memorandum
Opinion of 12/1/2011 at p. 10). It was the action I then took to comply with that Order of Remand that forms the basis for this instant
appeal. Had I pointed out in my first Opinion that Diecks had failed to request an extension of the term of the PFA, as required by
the statute, we might not be here today on this second appeal, as my decision was upheld on all other matters.

For a number of reasons, I found myself in a quandary in attempting to comply with the Remand Order. First, I had come to
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realize that the Plaintiff had never asked for an extension as required by 23 Pa.C.S.A. 6114(b)(4).
Second, at the time of the remand, I knew the underlying PFA I issued had expired as of October 22, 2010, more than thirteen

months prior. I was also aware that my initial ‘sentencing scheme’ had, in fact, thoughtfully considered the charges of ICC. It
seemed nonsensical to reinstate a new PFA term with a present start date just so that I would have something ‘to extend’, especially
as I had become aware that Diecks had never asked for the extension. There was no existing PFA to extend as it had already
expired and Defendant was clearly not a current threat to Plaintiff.

Third, I was aware that, although I had not stated my reasons for taking “no action” on the ICC charges, I had fashioned a “sen-
tence” which I considered appropriate after hearing all of the evidence, including that relating to the ICC charges. Had the Plaintiff
requested an extension, I believe the resulting length of protection would have been no different.

Today, it has been 21 months with no rustlings between the parties. It is a rare moment in a PFA case where a court has the
benefit of hindsight as I did, as far back as October of 2010. It would not seem to be correct at this time to go back and remove the
4 weeks of protection which were added in error. It would seem that the only rational response would be to let the matter stand as
it is. I make the suggestion to let this matter rest with all due respect and recognition that it was my omission that causes us to be
visiting this matter today.

Background
On July 30, 2010, Defendant Romanos filed a Motion for Reconsideration and Dismissal of the three-year Protection from Abuse

(PFA) Order to which he had consented on May 14, 2010. A hearing was scheduled before me on October 5, 2010 on both the merits
of his petition and to hear evidence on four counts of indirect criminal contempt (ICC).

At the October 5th 2010 hearing, I determined that an unrepresented George Romanos had consented to a 3 year PFA, without
an appropriate colloquy, and that he had not clearly understood the ramifications of his consent. I found it was also likely the ICC
violations were related to his failure to grasp the nature of the “settlement” to which he had consented.1 I granted Romanos a new
hearing on both the PFA and the allegations of ICC and same was held on October 20, 2010.2

By the time of the October 20, 2010 rehearing, Diecks had been protected by a temporary protection order from May 7, 2010 to
May 13, 2010 and then by the first final PFA from May 13, 2010 to October 20, 2010. A total period of protection of 166 days, nearly
one half a year. Accordingly, I issued a final PFA to expire on October 22, two days later. Though seemingly a short time, the Court
was aware that there had never been physical contact, that the PFA emanated from the break-up of the parties short dating rela-
tionship, that there had been actual protection for five months, and that there had been no contact for over three months, facts,
among others, which I took into consideration in determining the length of the PFA and in “taking no further action” on the ICC
charges.

An appeal was taken, and in my Opinion in that appeal I did not address the critical issue that an extension of the PFA upon a
finding of contempt is only required when the plaintiff triggers it by requesting the extension. The matter was remanded with
direction to reissue a PFA and to extend the term of the PFA.

On remand, I “extended” the term of the PFA retrospectively, as there was no other rational method by which to follow the
directive of the Superior Court.

OPINION
My first Opinion, filed at 1811/1812 WDA 2010 on March 21, 2011, set forth the relevant underlying facts and original proce-

dural history in this PFA case. Those facts are quoted verbatim in the Superior Court’s December 2, 2011 Memorandum Opinion
(Superior Court Opinion, 12/1/2011 at p. 2-3), and, therefore, those facts will not be repeated here.

The Superior Court reversed and remanded only my failure to add additional terms for the ICC convictions, stating:

“..while the trial court found that Romanos was no longer a threat to Diecks, it was obligated to extend the
term of the PFA Order under 6114(b) because (1) it found that Romanos had violated the PFA Order by committing
ICC; and (2) Diecks sought such an extension due to the violations. This, we must reverse the trial court’s entry of the
PFA Order and remand with instructions to file a new PFA Order with a duration that includes an extension for addi-
tional terms based upon the ICC convictions.” Superior Court Opinion, 12/1/2011 at p. 10.

In response, on December 10, 2011, I entered a PFA Order which extended the original PFA term one week for each ICC
conviction, an Order with a retrospective effect only. Diecks filed a Notice of Appeal on January 12, 2012, and timely filed her
Statement of Matters Complained of, raising five assignments of error which shall be addressed in order below.

This Court first notes that, when reviewing a trial court’s contempt conviction, the Superior Court “is confined to a determi-
nation of whether the facts support the trial court’s decision {and} will reverse the trial court’s determination only when there
has been a plain abuse of discretion.” Com v Brumbaugh, 932 A.2d 108 (Pa.Super 2007). The standard of review in challenging a
discretionary aspect of a sentence is very narrow. Com v Hermanson, 674 A.2d 281(Pa.Super.1996) When reviewing a contempt
conviction, much reliance is given to the discretion of the trial judge. Com v Haigh, 874 A.2d 1174 (Pa.Super. 2005). Sentencing
is generally a matter best vested in the sound discretion of the trial judge. Com v Hess, 745 A.2d 29 (Pa.Super.2000).

A. Diecks’ first assignment of error references the length of time of the extensions Ordered by the Court, as follows:

“a. The trial court erred as a matter of law when, upon finding Defendant guilty on four counts of indirect criminal
contempt and after instruction on remand, it failed to extend Plaintiff ’s Final PFA Order for an additional term of
three years pursuant to Section 6114(b)(4) of the Protection from Abuse Act.”

Diecks’ interpretation that the required term extension is three years is incorrect. Section 6114(b)(4) sets forth a series of
possible penalties for violation of a PFA, all of which are discretionary save for the imposition of an additional term. “Term” is not
defined in the Act.

Under the Act, the courts are granted wide discretion in determining the term of a PFA, the only restriction being that the
maximum term is three years. A trial court is free, within the bounds of its discretion, to issue a PFA for whatever lesser term
it deems appropriate, based on the facts of the case. That same discretion applies to the imposition of the penalty for an ICC
conviction.

In this case on remand, I exercised my discretion and imposed a sentence of extension for the ICCs that I deemed appropriate
under the actual facts of the case, and which was consistent with the purpose of the PFA Act.

Additionally, as the Court stated in Haigh, supra.: “It is imperative that judges use common sense and consider the context and
surrounding factors in making their determinations.” (emphasis added) At the time of this remand, there had been no contact
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between these parties for over a year. The imposition of a new three year extension to begin after remand would have flown in the
face of common sense.

Appellate review of sentencing decisions is limited to determining whether the decisions are reasonable. Gail v US, 522 U.S. 38
(U.S. 2007). The concept of what is reasonable is a fluid one and inherently circumstance dependent. To determine if a sentence is
unreasonable, the criteria include the nature and circumstances of the offence, the history and characteristics of the Defendant
and the opportunity of the sentencing court to observe the Defendant. 42 Pa.C.S.A. 9781. In this case, I had the benefit of hearing
the facts and observing the Parties months after there had been any contact between them. These observations are what led to the
determination that a longer period of protection was not necessary for Diecks and that longer punishment would place unneces-
sary restrictions on Romanos’ freedoms.

This Court was directed by the Superior Court to enter a new PFA Order which included extensions for the four ICC convic-
tions. I did exactly that. I was not directed, as Diecks implies, to enter a specific term, let alone an additional three year term. Nor
would the issuance of such a term been appropriate under the circumstances of this case.

B. Diecks’ second assignment of error goes to the retrospective nature of this Court’s Order on remand:

“b. The trial court erred as a matter of law and abused its discretion when on remand it entered an order on
December 16, 2011 that contained no present relief to Plaintiff because it entered a retrospective order continuing an
order of October 20, 2011 to November 21, 2011.”

Again, this Court notes that the final PFA entered on October 20, 2010 had expired prior to Diecks’ first appeal. Over a year and
a half later, there has been no contact between the parties. To impose the sanction of an additional term to begin upon receipt by
this Court of the remand would result in an absurdity, as the extension would go into effect more than one year after the termina-
tion of the PFA, which had already afforded the Plaintiff complete protection as anticipated by the Act. Admittedly, the retrospec-
tive application of my Order on remand gave Plaintiff no future relief nor imposed any new punishment on Defendant. Neither,
however, was warranted as there had been no contact since July of 2010.

My Order followed the directive of the PFA Act and the Superior Court but without imposing unwarranted present, and future
restrictions on the Defendant, when there is no present threat or danger to Diecks, and Diecks was successfully protected.

C. Thirdly, Diecks states:

“c. The trial court erred as a matter of law and abused its discretion when in its December 16, 2011 Order of Court
it failed to follow the specific directive of the Superior Court from its memorandum opinion of December 1, 2011 at 1811
and 1812 WDA 2010 to file a new PFA Order with a duration that includes an extension for additional terms based upon
the four ICC convictions.”

As noted above, this Court did enter an Order which followed the Superior Court’s instructions, including additional terms for
the ICC convictions. This court did not perceive nor does it believe that the word “new” meant (in futuro). More accurately, “new”
was interpreted to mean a corrected order.

D. In her fourth assignment of error, Diecks argues that the Court erred in not imposing one or more of the other discretionary
remedies which are set forth in Section 6114 of the Act, stating:

“d. The trial court erred as a matter of law and abused its discretion when, upon finding Defendant guilty on four
counts of indirect criminal contempt, it failed to enter a penalty pursuant to 6114(b) such as a fine, incarceration and/or
supervised probation.”

Not only are these additional sanctions discretionary, but, in the first appeal, the Superior Court reviewed the determinations
of this Court and made no finding of error as to this issue. Diecks’ position in this regard is without merit.

E. Diecks posits that this Court did not follow the clear purpose of the PFA Act. Her last assignment of error states:

“e. The trial court erred as a matter of law and abused its discretion when it failed to follow the clear remedial
purpose of the PFA Act, to stop abuse, prevent further abuse and to hold perpetrators of domestic abuse accountable for
their actions, by failing to provide relief for Plaintiff that would achieve the goals of the Act.”

In the previous appeal, the Superior Court left undisturbed the term of the PFA which I imposed. Likewise, my extension of that
PFA for four - one-week terms should also be left undisturbed, as it was within the proper discretion of the Court.

The PFA Act’s purpose is clearly stated: “the purpose of the PFA Act is to protect victims of domestic violence from those who
perpetrate such abuse, with the primary goal of advance protection of physical and sexual abuse”. Lawrence v Bordner, 907 A.2d
1109 (Pa.Super 2006). Clearly, as Romanos has had no contact with Diecks for over 18 months, the goals of the Act had been
achieved.

This court is aware that contempt proceedings are distinct from PFA proceedings. PFA proceedings are initiated in an effort to
stop prospective perpetration of abuse and are civil in nature, while ICC actions are criminal in nature and seek punishment for
violation of a protective order. Com v Charnik, 921 A.2d 1214 (Pa.Super 2007). With regard to the violations in this case, none of
which were physical, this Court found they were a result of Romanos just not “getting it” and that, once he did “get it”, the viola-
tions ceased.3 At the time of the rehearing on October 20, 2010, the Defendant had not attempted to contact the Plaintiff since July
2010, about the time he obtained counsel. Over 18 months later at the time of the receipt of the remand, there had still been no
contact. Plaintiff had clearly been protected. There is no further relief that the Plaintiff could justifiably require to achieve the
goals of the Act.

Moreover, this Court found the Defendant has been held sufficiently accountable for his actions. He was jailed on three occa-
sions, {TR. p 29} and was terminated from his job. The PFA entered against him is a public record. Most importantly, an ICC
conviction is an actual criminal conviction, not a civil remedy as is the underlying PFA. It is a criminal conviction “conferring on
the contemnor all of the negative characteristics of being a convicted criminal.” Commonwealth v Baker, 722 A.2d 718, at 722
(Pa.Super. 1998).

CONCLUSION
The purpose of the PFA act is the “advance prevention of physical and sexual abuse”. As this goal has been achieved, the

requirements of Section 6114(b) of the Act have been met, and the directive of the Superior Court followed, this Court’s Order of
December 16, 2011 should be affirmed.
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BY THE COURT:
/s/Bubash, J.

1 In making this determination that Romanos had not clearly understood, the Court noted that, in consenting to the 3 year PFA,
Romanos added the following language: “Defendant denies the allegations but agrees to settle the matter”. (May 14, 2010 Order,
Doc #2) It also appeared the ICCs may have occurred because Romanos did not clearly understand that the final PFA meant he
was not permitted to have contact with Diecks, due to his misunderstanding of the word “settled”. (TR 10/5/10 at 28) It should be
noted that at the date of intial consent, the hearing on the first alleged ICC was continued generally. All four ICC allegations were
ultimately continued to this Court’s October 20, 2010.
2 As to the ICC charges, one occurred before the May 14, 2010 consent PFA and three were alleged to have been committed after
the entry of the consented PFA. None included physical contact.
3 Although Romanos testified he understood the PFA and that the was to have no contact with Diecks (TR 10/5/10 at p.22), he also
testified as to his misunderstanding of the word “settled” in this context saying he did not think he was subject to contempt if there
was contact because it was “settled” (TR 10/5/10 at 28)

S.B. v. B.P.
Custody

1. Mother appealed an Order of Court following a custody enforcement proceeding where the trial court ordered a shared
custody arrangement, with the parties to share custody of their child on a week-on week-off basis during the school year, with each
party having one full month of custody during the summer. The trial court entered such an order with the hope of minimizing the
problems the parents historically had in dealing with each other and so as to ensure that the father would have meaningful time
with the daughter despite the mother’s ongoing refusal to cooperate with custody matters. The mother had historically refused to
produce the child for custody exchanges, changed her cell phone number without informing the father, and enrolled the child in a
different school without telling the father and without informing the father as to where the child was attending school. The mother’s
explanations for her lack of cooperation regarding the custody exchanges were unpersuasive.

2. The trial court determined that despite the mother’s lack of cooperation, the father evidenced a determination to have a
meaningful relationship with this daughter. The mother’s complaint that the father worked overnight was not a roadblock to the
father’s having overnight custody as his mother was available to provide for the child’s care overnight when the father would be
working.

3. The trial court determined that the shared custody arrangement provided large blocks of time for each parent to have
custody and thus minimized the opportunities for difficulties with custody exchanges.

(Christine Gale)
S.B., Pro Se Plaintiff/Mother.
B.P., Pro Se Defendant/Father.
No. FD 04-002820-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J.—March 26, 2012

OPINION
S.B. (“Mother”) appeals pro se from this Court’s Order of January 26, 2012, providing for a shared custody arrangement

between Mother and defendant B.P. (“Father”). The custody order from which S.B. appeals was entered following a hearing con-
ducted on January 25, 2012, on Father’s petition for special relief filed on July 22, 2011, which sought enforcement of an earlier
custody order of March 25, 2009.1 The January 26, 2012 custody modification was structured to minimize the problems the parents
have historically had in dealing with each other, and to ensure that Father had meaningful time with daughter despite Mother’s
ongoing refusal to cooperate with custody transfers. This order provides for shared custodial time on a week-on, week-off arrange-
ment, with one full month for each parent over the summer.

The choice of this arrangement was dictated by the parties’ inability to work together for the benefit of their child.
Specifically, this Court credited Father’s testimony that Mother was refusing to produce the child for custodial exchanges;
changed her cell phone number without informing Father of the new number; and enrolled the child in a different school with-
out informing Father. Beginning in June 2011, Father would appear at Mother’s home on Friday afternoons at 2:30 to pick up
the child; when the child did not appear, Father would call the police, who advised him to return at 6:00 p.m. Father would return
at 6:00 p.m. to no avail. This pattern occurred 11 times during the summer and continued during the school year. The parties
had an attempted conciliation on November 14, 2011, at which Mother explained that the child was enrolled in a dance class
which conflicted with Father’s custody time; she did not explain, however, why the child was not produced when dance class
ended at 6:00 p.m. At the time of the hearing, Father still did not know which school his daughter was attending. The last time
Father saw his daughter, despite repeated efforts to exercise his custody rights, was June 6, 2011. For her part, Mother disput-
ed Father’s testimony that he regularly appeared for Friday afternoon custody exchanges after June 2011, and further stated
that Father was not prompt in returning the child to her. Mother confirmed, however, that the child had not seen her father since
June 2011.

The three matters Mother complains of on appeal are as follows:

1. The judge erred when she granted equally shared custody (alternating weeks effective February 10, 2012) given
Father’s pattern of violating previous custody orders.

2. The Court erred in not taking into consideration why she denied Father alternating weeks for the first 8 years:
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He was found with 3 counts of contempt; Child was rushed to the emergency room twice while in his care due to
neglect where her arm was broken; inappropriate playing with a grown man to where her tooth was knocked out; and,
Child has been sleeping in the bed with a grown man because he refuses to buy her a bed and no proof was given to
prove otherwise.

3. The Court erred in stating that Mother and Father shall not speak to each other, which means Mother has no
communication with the child for 7 days.

Concise Statement of Matters Complained of on Appeal, 2/21/12, refiled 2/23/12.

Pennsylvania’s child custody statute requires courts to determine the best interest of the child by considering “all relevant
factors, giving weighted consideration to those factors which affect the safety of the child.” 23 Pa. C.S. § 5328. Among the factors
this Court considered were the following:

(1) Which party is more likely to encourage and permit frequent and continuing contact between the child and another
party.

(2) The present and past abuse committed by a party or member of the party’s household, whether there is a continued
risk of harm to the child or an abused party and which party can better provide adequate physical safeguards and
supervision of the child.

(3) The parental duties performed by each party on behalf of the child.

(4) The need for stability and continuity in the child’s education, family life and community life.

(5) The availability of extended family.

(6) The child’s sibling relationships.

(7) The well-reasoned preference of the child, based on the child’s maturity and judgment.

(8) The attempts of a parent to turn the child against the other parent, except in cases of domestic violence where
reasonable safety measures are necessary to protect the child from harm.

(9) Which party is more likely to maintain a loving, stable, consistent and nurturing relationship with the child
adequate for the child’s emotional needs.

(10) Which party is more likely to attend to the daily physical, emotional, developmental, educational and special
needs of the child.

(11) The proximity of the residences of the parties.

(12) Each party’s availability to care for the child or ability to make appropriate childcare arrangements.

(13) The level of conflict between the parties and the willingness and ability of the parties to cooperate with one another.
A party’s effort to protect a child from abuse by another party is not evidence of unwillingness or inability to cooperate
with that party.

(14) The history of drug or alcohol abuse of a party or member of a party’s household.

(15) The mental and physical condition of a party or member of a party’s household.

(16) Any other relevant factor.

Here, Mother had a history of obstructing contact between the child and Father. The Court concluded that despite the roadblocks
Mother threw in his way, Father has evidenced a determination to have a relationship with his daughter and to be a continuing
presence in her life. It was the Court’s judgment that by establishing this schedule of shared custody, the daughter will be better
able to enjoy meaningful time with her father.

Mother claimed that Father’s overnight work schedule would interfere with his ability to care for the child. However, Father
lives with his mother, who is available to watch the child overnight when Father is at work. The Court did not perceive that Father’s
work schedule would leave the child unsupervised or interfere with his ability to raise his daughter.

At the hearing, Mother failed to raise any concerns that Father could not be trusted around his daughter. The Court does not
believe that Father poses any danger to his daughter, nor does the Court believe that Mother fears for her daughter’s safety when
she is in Father’s custody.

There is, undeniably, a high level of conflict between the parties. The Court structured the custody order to provide for large
blocks of time with each parent, to minimize opportunities for the parents to engage destructively with each other around custodial
exchanges.

The Order of January 26, 2012 directs Mother and Father not to speak to each other. Order ¶ 11. There is nothing in the order
that states that Mother may not have phone conversations with her daughter while she is in Father’s custody. The parties may
effectuate this result by having the daughter call Mother, by having a pre-arranged time when Mother may call daughter, by negoti-
ating the time of a phone call over email, or by other arrangement. Mother does not have to directly converse with Father in order
to talk to her daughter. Based on the Court’s observation of the parties’ interactions, direct conversations between these parents
are not likely to be productive and may only inflict pain and confusion on their daughter.

For these reasons, this Court’s Order of January 26, 2012 was not in error and should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.

1 A follow-up Order of Court dated October 29, 2010, addressed additional details of the custody arrangement, including an updated
phone number for Mother and the location of exchanges.
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Harold G. Morgans v.
Cheryl L. Morgans

Counsel Fees

1. Husband and wife entered into a settlement agreement in October of 1999 resolving the economic issues in their divorce
proceeding, said agreement including a provision for the payment of alimony by the husband to the wife. In May of 2004, the
parties modified this agreement and significantly reduced the alimony obligation. In April of 2010, the wife attempted to enforce
the original agreement, completely ignoring the modification. The petition was signed not only by the wife, but by her attorney
as well.

2. At the wife’s deposition, the wife acknowledged that she had executed the modification and recalled the specifics of the
modification. The husband sought sanctions, including legal fees, for the wife’s frivolous petition. The husband sought the sum of
$97,000 in legal fees, with the court finding that reasonable legal fees would be $57,500.

3. The husband then appealed this award of counsel fees, arguing that he should have been awarded the entire amount of fees
that he requested. The trial court disagreed and focused on the reasonableness of the attorney’s fees, determining that this was
a matter for the sound discretion of the trial court. The requested award of counsel fees was determined to be excessive, out of
proportion to the amount at issue, and inconsistent with a fair award that would take into consideration the wife’s circumstances.
In determining the award of counsel fees, the trial court reduced the requesting attorney’s hourly rate to what was determined to
be an acceptable hourly rate.

(Christine Gale)
James E. Mahood for Plaintiff/Husband.
Gary N. Altman for Defendant/Wife.
M. Farley Schlass for Defendant/Wife.
No. FD 98-10373. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J.—May 7, 2012

OPINION
The major question for consideration raised by these three appeals is whether Plaintiff (“Husband”) is entitled to the entirety

of his claimed counsel fee due to the bad faith conduct of Defendant (“Wife”). In this appeal, arising from a divorce action,
Husband contests the Order of Court entered on February 10, 2012, awarding attorney fees of $57,500 for the services of Attorney
J. Mahood and $28,043 for the services of Attorney K. Weidaw, plus per diem interest at 6% per annum from January 25, 2012.
Husband seeks instead to receive the sum of $97,000 rather than $57,500 for the services of Attorney Mahood. For the reasons that
follow, this Court’s order was not in error and should be affirmed.

ISSUES COMPLAINED OF ON APPEAL
In his timely filed Concise Statement of Matters Complained of on Appeal, Husband claims that this Court erred in failing to

award the entirety of his claimed counsel fees for Attorney Mahood where the fees resulted from sanctionable conduct of Wife, her
attorney and her attorney-in-fact.

Wife and Wife’s attorney each filed a Concise Statement as well, and both questioned the validity and interpretation of the
Modification to the Marriage Settlement agreement (“MSA”) discussed herein.

FACTUAL AND PROCEDURAL SUMMARY
The parties, in conjunction with their divorce, entered into an MSA in October of 1999. The MSA resolved the parties’ economic

claims and provided that Husband would pay Wife $2,000 per month in alimony. See MSA, dated October 14, 1999.
After the divorce, Husband remarried, though Wife did not. As a young woman, Wife was diagnosed with paranoid schizophrenia.

She has therefore resided in housing afforded her by Chartiers’ Mental Health/Mental Retardation in a supported environment.
See Transcript of Testimony (“T.T.”), dated Aug. 27, 2010 (before Hearing Officer Kulik).

Subsequently, however, in May of 2004, the parties entered into a “Modification of the October 14, 1999 Marriage Settlement
Agreement” (“Modification”). The sole substantive provision provided that Husband’s alimony obligation was reduced from $2,000
per month to $750 per month. By its express terms, the Modification amended and became a part of the 1999 Agreement.
Consideration for the 2004 Modification was provided by the parties’ intention to be legally bound by the terms and provisions
of the Agreement. Further consideration for the parties’ 2004 Modification was the benefit to Wife of enabling her to qualify for
public benefits including an eventual group-living situation. See T.T., dated Nov. 19, 2010, at 48. For these reasons, the Court
concluded that the Modification was plainly legally valid.

Nonetheless, despite the Modification, in April of 2010, Wife initiated a claim against Husband for violating the terms of the
unmodified, original 1999 Agreement. Wife claimed Husband had failed to make payments of $2,000 per month since May 2004,
completely ignoring the Modification. That petition was signed by Wife’s attorney-in-fact and attorney at law.

Subsequently, Wife admitted under oath that she executed the Modification and that she recalled the specifics of its execution,
including its notarization. See Deposition of Cheryl Morgans, dated Aug. 19, 2010, at 28, 30, 32. Wife admitted under oath that her
alimony payment decreased from $2,000 to $750 and that she received her regular payments of $750.

Husband sought sanctions for the institution of vexatious and improper litigation, and this Court ordered attorney fees in favor
of Husband against Wife, her attorney-in-fact and her attorney at law as above stated, but reduced the award of fees claimed for
the services of Attorney Mahood from $97,000 to an amount the Court found reasonable and equitable under the circumstances:
$57,500.

ANALYSIS
First, Husband contends that the Court erred in failing to award Husband the entirety of his claimed counsel fees of $97,000 for

the services of Attorney Mahood. It is important to note that the trial court has great latitude and discretion with respect to an
award of attorney fees. See Cummins v. Atlas R.R. Construction Co., 814 A.2d 742, 746 (Pa. Super. 2002); Scalia v. Erie Ins. Exch.,
878 A.2d 114, 116-17 (Pa. Super. 2005). Similarly, the reasonableness of an attorney fee is a matter for the sound discretion of the
lower court and will be modified by an appellate court only when there is a clear abuse of discretion. See, e.g., In re LaRocca’s
Trust Estate, 246 A.2d 337 (Pa. 1968); Isralsky v. Isralsky, 824 A.2d 1178, 1192 (Pa. Super. 2003). An abuse of discretion occurs
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when there is a misapplication of the law or an unreasonable exercise of judgment. See, e.g., Diament v. Diament, 816 A.2d 256,
263-64 (Pa. Super. 2003).

Pursuant to Pennsylvania Rule of Civil Procedure 1023.1, the signatures of an attorney and a party to a pleading or other
document seeking relief must represent that the contents of the filing are true to the best of such person’s “knowledge, informa-
tion and belief, formed after an inquiry reasonable under the circumstances.” Pa.R.C.P. 1023.1(c).

In this matter, Wife admitted to signing her name to the Modification. See Deposition of Cheryl Morgans, dated Aug. 19, 2010,
at 28, 30, 32. She also recalled the specifics of its execution, including the notarization. See id. at 28, 30, 32. Despite this, she
continued to pursue a course of litigation on the unmodified agreement. Wife’s attorney in fact initially denied knowledge of the
Modification, but she was present at Wife’s deposition where Wife discussed the Modification in detail. See T.T., dated Sept. 2, 2011,
at 80. Moreover, Wife’s attorney in fact was present for Wife’s first consultation with counsel at which time Wife admitted that the
MSA had been modified. See id. at 62. Lastly, at the first meeting between Wife and Wife’s counsel, Wife informed counsel that the
parties had modified the MSA so that she only received $750 per month. See id. On March 22, 2010, then counsel for Husband,
Kenneth Weidaw, provided Wife’s counsel with a copy of the MSA and the Modification. See id. at 12-13. It was this conduct that
led the Court to conclude that the rules had been violated by Wife, Wife’s counsel and Wife’s attorney-in-fact. See also T.T., dated
Oct. 19, 2010, at 29-30, 65-66 (Wife’s counsel acknowledging that the Modification was enforceable and that she sued on the original
MSA).

We note that Husband acted in accordance with the procedures outlined in Pa.R.C.P. 1023.2 Motion for Sanctions, which states
in relevant part:

(b) No such motion shall be filed unless it includes a certification that the applicant served written notice and demand to
the attorney or pro se party who signed or filed the challenged pleading, motion or other paper.

Pa. R. Civ. P. 1023.2(b).

Husband’s counsel wrote to Wife’s attorney at law on October 25, 2010, and demanded that she immediately withdraw her
Preliminary Objections made on October 20, 2010. Wife’s Preliminary Objections claimed that Husband’s New Matter to Wife’s
Second Petition for Contempt was not authorized by the Rules of Civil Procedure. Husband’s New Matter contended that Wife’s
claim regarding the MSA was baseless and ignored the parties’ 2004 Amendment. Additionally, Husband’s New Matter asserted
that Wife should pay his attorney fees as a sanction. Wife failed to withdraw her Preliminary Objections. See Pa.R.C.P. 1023.2(b)
(stating that an application for sanctions may be filed if the challenged contention is not withdrawn or corrected). Husband again
requested attorney fees as a sanction on Dec. 02, 2010. See Husband’s Answer and New Matter and Counter-Motion to Motion to
Strike, Dec. 02, 2010.

Rule 1023.1 authorizes the court to impose “an appropriate sanction” where the evidence indicates that the rule has been violated.
Pa.R.C.P. 1023.1(d). Such sanctions may include a “reasonable” award of attorney fees, although the rule “is not a fee-shifting rule
per se.” Pa.R.C.P. 1023.1 (Note). See also 42 Pa.C.S. § 2503 (sanction of attorney fees must not exceed that which is “reasonable”).
In making such an award, the Court has significant discretion to ensure that the award will serve as a deterrent and may find that
a “partial reimbursement of fees may constitute a sufficient deterrent.” Pa.R.C.P. 1023.1 (Explanatory Comment).

In the case at hand, this Court found that Wife, Wife’s counsel and Wife’s attorney-in-fact endorsed an action where the exer-
cise of reasonable diligence and candor should have prevented the filing of the action. The Court recognized, in making the award,
that the case is complicated by Wife’s mental illness in the form of a thought disorder, though it became clear that Wife knew of
the prior modification and that counsel, upon reasonable investigation, should have known better. However, such conduct was lim-
ited to this particular filing and was not part of a pattern and practice of similar conduct, which also affected this Court’s decision
in crafting an award. See Pa.R.C.P. 1023.1 (Explanatory Comment) (enumerating factors for consideration).

The Court found an award of $97,000, some of it billed in excess of $400 per hour, to be excessive, out of proportion to the
amount at issue and inconsistent with a fair award that takes into account Wife’s circumstances and which would suffice to serve
as a deterrent to similar future conduct. Thus, the Court chose to make a reduced award rather than to adopt wholesale the fees
requested for the services of Attorney Mahood. The Court made an award approximating $250 an hour to Attorney Mahood, whose
own documentation indicates that several involved attorneys at his firm bill at that rate.1

For the foregoing reasons, the Court’s Order of February 10, 2012, was not in error and should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.

1 Husband makes much of the hourly rate of Wife’s counsel, contending that it should not be taken as representative, but the Court
did not rely exclusively on this point in fashioning the award.



VOL.  160  NO.  17 august 24 ,  2012

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Commonwealth of Pennsylvania v.
Gary Edward Goldsmith, Durkin, J. ........................................Page 341
Criminal Appeal—PCRA—
Ineffective Assistance of Counsel—
Brady Violation

Commonwealth of Pennsylvania v.
Darnell Dixon and Edward Dixon, Cashman, J. ....................Page 342
Criminal Appeal—Weight of the Evidence—Sufficiency—
Homicide—Suppression—Inflammatory Photos—
Self Defense—Robbery

Commonwealth of Pennsylvania v.
Dale Metzger, Zottola, J. ..........................................................Page 348
Criminal Appeal—Sufficiency—Weight of the Evidence—
Sentencing (Discretionary Aspects)—Identity—911 Tape

William M. and Jane Curnow, on behalf of all others similarly
situated, and on behalf of Parkvale Financial Corporation v.
Robert D. Pfischner, et al. v. Parkvale Financial Corporation
Wettick, J. ....................................................................................Page 351
Miscellaneous—Settlement of Class Action—
Release of Monetary Claims—Opt-Out Provisions

Portfolio Recovery Associates, LLC v.
Edward P. Price, Wettick, J. ....................................................Page 355
Contract—Motion to Strike Judgment—Assignment of Debt

In Re: Tam. M. - 185-2010, N.M. - 186-2010, Tad. M. 187-2010,
Tae. M. 188-2010, Tai. M. 189-2010, Ti. M. 190-2010,
Ty. M. 191-2910, McVay, J. ........................................................Page 357
Termination of Parental Rights—Coordinate Jurisdiction Rule—
Termination without Adoptive Placements—One-Judge-One-Family



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2012
Circulation 6,467

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a spe-
cific practice area. An opinion may also be published upon
the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. All opinions submitted to the PLJ are
printed as they are received and will only be disqualified or
altered by Order of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
Cecilia Dickson
Austin Henry
Harry Kunselman

Dennis Kusturiss
Bethann Lloyd
Bryan Neft

Civil Litigation: Cecilia Dickson
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Mark Reardon
Real Property: Ken Yarsky

Criminal litigation opinions committee
Marc Daffner Patrick Nightingale
Mark Fiorilli James Paulick
Deputy D.A. Dan Fitzsimmons Melissa Shenkel
Bill Kaczynski Dan Spanovich
Anne Marie Mancuso Victoria Vidt

family law opinions committee
Reid B. Roberts, Chair Sophia P. Paul
Mark Alberts David S. Pollock
Christine Gale Sharon M. Profeta
Mark Greenblatt Hilary A. Spatz
Margaret P. Joy Mike Steger
Patricia G. Miller William L. Steiner
Sally R. Miller



august 24 ,  2012 page 341

Commonwealth of Pennsylvania v.
Gary Edward Goldsmith

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Brady Violation

No. CC 200615938. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—March 14, 2012.

OPINION
The Defendant, Gary Goldsmith, his girlfriend Juanita Johnson, and James White got high one evening on crack cocaine, and

alcohol at Mr. White’s house. Wanting more crack cocaine, the Defendant asked Ms. Johnson for money. Ms. Johnson said no and
an argument ensued. The Defendant grabbed Ms. Johnson’s purse, containing $112.00, from her wrist. Ms. Johnson responded by
hitting the Defendant in the back of the head with a wrench. The Defendant retaliated by grabbing Ms. Johnson’s legs, and drag-
ging her down the 5 steps located outside the White residence. The Defendant then punched, and also repeatedly kicked Ms.
Johnson about her face and body with steel-toed boots. At the hospital, Ms. Johnson had her mouth wired shut and received four
staples to her forehead as a result of the lacerations that she suffered. (Trial Transcript, 12-30, 93-97) Ms. Johnson also suffered
bruises, swelling to her right eye, a torn right rotator cuff, and the loss of six teeth.

On July 24, 2007, after a bench trial, the Defendant was convicted, of Aggravated Assault1, Theft by Unlawful Taking or
Disposition of Movable Property2, and Receiving Stolen Property3. He was sentenced on October 18, 2007, to a mitigated-range
sentence of 66 months to 12 years in prison.

On October 25, 2007, a pro-se Notice of Appeal was filed. On January 17, 2008, trial counsel for the Defendant filed a motion to
withdraw his appearance. On January 18, 2008, this Court granted that motion, and the Public Defender’s Office was appointed to
represent the Defendant.

On June 4, 2008, the Superior Court ordered a colloquy of the Defendant pursuant to Commonwealth v. Grazier, 713 A.2d 81
(Pa. 1998). On July 7, 2008, this Court conducted the Grazier hearing. The Defendant was granted permission to proceed pro-se
thereafter.

On April 24, 2009, the Superior Court issued a Memorandum Opinion affirming the Defendant’s Judgment of Sentence at 61
WDA 2008. The Defendant did not file a Petition for Allowance of Appeal with the Pennsylvania Supreme Court.

On July 7, 2009, the Defendant filed pro-se a Motion pursuant to the Post Conviction Collateral Relief Act (PCRA). On
February 16, 2010, Counsel was appointed and an amended petition was filed. On March 4, 2010, the Commonwealth filed its
response. Evidentiary hearings were conducted on May 25 and May 27, 2010. The Court dismissed the Defendant’s PCRA on
October 20, 2010.

Seven days later, the Defendant, through counsel, filed a Petition for Reconsideration and/or Reopening of PCRA Proceedings.
On November 8, 2010, the defense motion was granted. On January 13, 2011, a supplemental motion for post conviction relief was
filed. On April 12, 2011, the Commonwealth filed its response. On June 27, 2011, the Court issued a Notice of Intention to Dismiss
PCRA Pursuant to Pa.R.Crim.P. 907. On August 12, 2011, the Defendant filed his response to the Notice of Intention, and on October
19, 2011, the Court dismissed the Defendant’s PCRA petition.

On October 21, 2011, the Defendant filed a Notice of Appeal. On November 4, 2011, the Defendant filed a Concise Statement of
Matters Complained of on Appeal asserting numerous errors that will be addressed below.

The “‘standard of review of a PCRA court’s dismissal of a PCRA petition is limited to examining whether the PCRA court’s
determination is supported by the evidence of record and free of legal error.’” Commonwealth v. Sampson, 900 A.2d 887, 890
(Pa.Super. 2006), quoting Commonwealth v. Wilson, 824 A.2d 331, 333 (Pa.Super. 2003), appeal denied, 839 A.2d 352 (Pa. 2003).

The first issue raised by the defense is that the Court erred in not finding trial counsel ineffective because of the advice he gave
the Defendant about proceeding to trial. The defense alleges that trial counsel did not properly investigate the Defendant’s prior
record score and did not advise the Defendant of his true sentencing range.

Trial counsel testified at the PCRA hearing that he conveyed to the Defendant an offer made by the Commonwealth that, in
return for his guilty plea, the Defendant would serve four months in jail. The Defendant rejected the offer because he did not want
to go to jail and because he was “adamant about his innocence”. Also, counsel was concerned about a separate case the Defendant
had in another courtroom. He believed that accepting a plea in this matter would adversely affect the other case and the sentence
the Defendant could receive. Trial counsel, based on the above considerations, advised the Defendant to go to trial. (5/25/2010
PCRA Hearing Transcript at 23-24)

Had counsel advised the Defendant of what the Defendant’s actual guideline range was, the Defendant would have known that
his guideline sentence was more than four months. The actual guideline range is, however, irrelevant in the analysis of whether
counsel was ineffective. Whether the Defendant faced four months or forty months does not matter. The Defendant was adamant
about his innocence. Asserting his innocence and not wanting to be subjected to any length of incarceration, the Defendant had no
choice but to litigate the charges, no mater what his guidelines actually were. The trial record is clear and reflects that the
Defendant proceeded to trial because he believed that he had a valid self-defense claim.

Strickland v. Washington, 466 U.S. 668, 684-685 (1984) noted that “the Sixth Amendment right to counsel exists in order to pro-
tect the fundamental right to a fair trial.” The Court explained that “[t]he Sixth Amendment recognizes the right to the assistance
of counsel because it envisions counsel’s playing a role that is critical to the ability of the adversarial system to produce just
results.” The Strickland test was developed to ensure a fair trial and “the benchmark for judging any claim of ineffectiveness must
be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as
having produced a just result.” Id., 466 U.S. at 686 In this case, despite any perceived loss of a favorable sentencing agreement by
the Defendant, the bench trial process ultimately produced a fair trial. Any alleged bad advise by counsel only resulted in the
Defendant going to trial. Assuring a fair trial is all that the right to the effective assistance of counsel is supposed to do. This Court
will not find an attorney ineffective who respects his clients desire for a trial because of his client’s assertion of innocence. The
Defendant had an opportunity to exercise his right to trial, took that opportunity, was given a fair trial and, therefore, this issue
has no merit.

The Defendant’s second assertion is the Court erred in not finding counsel ineffective because the trial attorney failed to inves-
tigate the victim’s “violent nature and propensities” and bring to the Court’s attention the victim’s background. Alternatively, the
Defendant asserts a violation under Brady v. Maryland, 373 U.S. 83 (1963), because of the Commonwealth’s failure to timely advise
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the Defendant of the victim’s background.4

The Court carefully considered all of the evidence introduced in this case by both sides. It evaluated each witness’ credibility,
and weighed the evidence accordingly. The Court believes the victim hit the Defendant in the back of the head with a wrench. The
Court, however, also believes that the victim’s actions were the direct result of the Defendant’s theft of the victim. It is beyond
question that the Defendant grabbed the victim’s legs, dragged her down steps, and repeatedly kicked Ms. Johnson in her face and
body with steel-toed boots. The Defendant did not act in self-defense. The evidence of the victim’s background would not have
caused the Court to rule any differently than it did. Therefore, the Defendant suffered absolutely no prejudice as a result of the
trial counsel’s actions or inactions regarding this issue.

The third and fourth issues raised concern the victim’s rotator cuff. The defense claims that the Court erred in declining to find
that trial counsel was ineffective for failing to obtain and use medical records to demonstrate that the victim perjured herself in
claiming that she had a torn rotator cuff. Furthermore, it is alleged that the Commonwealth committed prosecutorial misconduct
because it failed to disclose information to the defense about the rotator cuff injury suffered by the victim.

Although the Defendant emphasizes, to a great extent, whether the victim suffered a rotator cuff injury, it must be noted that
victim’s rotator cuff was mentioned only once at trial. (Trial Transcript, 29) Additional testimony, evidence, or cross-examination
as to the victim’s rotator cuff simply would not have changed the Court’s verdict in this case. The Court believes that the evidence
overwhelmingly pointed to the Defendant’s culpability in this case. Again, the Defendant suffered no prejudice as a result of the
trial counsel’s actions or inactions regarding this issue.

In conclusion, all of the Defendant’s arguments are without merit and the order of the Court denying the Defendant’s request
for post-conviction relief must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: March 14, 2012

1 18 Pa.C.S. §2701(a)(1), as amended
2 18 Pa.C.S. §3921, as amended
3 18 Pa.C.S. §3925, as amended
4 The evidence referred to by the Defendant is set forth in the PCRA hearing transcript. (5/25/2010 PCRA Hearing Transcript at
23-24) The Defendant admits in his Concise Statement of Matters Complained of on Appeal that he knew of the victim’s background
and asked trial counsel to secure said evidence for trial. Having such knowledge in his possession about the victim exposes as
meritless the argument that there was a Brady violation.

Commonwealth of Pennsylvania v.
Darnell Dixon and Edward Dixon

Criminal Appeal—Weight of the Evidence—Sufficiency—Homicide—
Suppression—Inflammatory Photos—Self Defense—Robbery

No. CC 200817215 and CC No. 200816980. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—May 8, 2012.

OPINION
On November 9, 2008, the appellant, Edward Tyrone Dixon, (hereinafter referred to as “Edward”), was charged with the crimes

of criminal homicide, robbery, possession of firearm without a license and criminal conspiracy in connection with the death of
Michael Ross. On the following day, Edward’s uncle, Darnell Dixon, (hereinafter referred to as “Darnell”), was also charged with
the crimes of criminal homicide, robbery, possession of a firearm without a license and criminal conspiracy in connection with
Ross’ death.1 During the course of the investigation of this homicide, both Darnell and Edward gave statements to the police and
as a result of those statements, Darnell filed a motion to sever his case from his nephew’s case. That motion was granted on
February 11, 2010.

On October 20, 2010, Darnell proceeded with a jury trial on the charges filed against him initially and a non-jury trial on the
charge of a person not to possess a firearm. On October 25, 2010, a jury convicted Darnell of second-degree murder, robbery,
possession of a firearm without a license and criminal conspiracy. This Court, in handling the charge of a person not to possess a
firearm found him guilty in a non-jury proceeding. A presentence report was ordered and on February 15, 2011, Darnell was
sentenced to life without the possibility of parole to be followed by a sentence of ten to twenty years for his conviction of the charge
of robbery with another consecutive sentence of ten to twenty years for his conviction of the charge of criminal conspiracy. There
was no further penalty imposed with respect to the remaining convictions. Darnell filed timely post-sentence motions and a hear-
ing was held on that motion on June 20, 2011. Following that hearing his post-sentence motions were denied and Darnell filed a
timely appeal to the Superior Court. Pursuant to Pennsylvania Rule of Appellate Procedure 1925(b), he was directed to file a
concise statement of matters complained of on an appeal in which he asserts five separate claims of error.

Edward proceeded with a jury trial on January 24, 2011 and on January 31, 2011, he was convicted of the charge of second-
degree murder, robbery, possession of a firearm without a license and criminal conspiracy. A presentence report was ordered and
on April 27, 2011, Edward was sentenced to the mandatory sentence of life without the possibility of parole, to be followed by a
consecutive sentence of ten to twenty years for his conviction of the charge of robbery. No further penalty was imposed with respect
to the remaining charges. Edward filed a timely appeal to the Superior Court and was directed to file a concise statement of mat-
ters complained of on appeal. Counsel for Edward requested several extensions to file the concise statement, which extensions
were granted. In the concise statement filed by Edward, he has asserted four claims of error.
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FACTS
On November 8, 2008, Michael Ross was the owner and operator of a business known as CC&M Fashions located on Hodgkins

Street in the Northside Section of the City of Pittsburgh. Ross sold t-shirts and other sports-related wearing apparel from the store;
however, because his father and grandfather who had previously operated the store were robbed or attempted to be robbed on
several occasions, Ross rarely kept more than sixty dollars on the premises and he also had a thirty-eight-caliber revolver in his
desk drawer. Ross opened his store sometime between 11:30 a.m. and 12:00 p.m. and shortly thereafter, Ross’ father came to the
store and assisted him and was working in the back of the store, storing additional items that Ross had for sale.

Earlier on November 8, 2008, Ross had attempted to call his girlfriend, Christine Johnson. They had made numerous phone calls
to each other; however, they had not been able to reach each other. At approximately 1:00 p.m., Ross and Johnson were finally able
to reach each other on the telephone and were talking for several moments when she heard someone come into the store.
Apparently Ross believed that he had disconnected the phone connection but he had not and Johnson was able to hear what was
going on in the store. Johnson heard Ross say to someone who had come into to the store, “Take your hoodie off” and also heard
the individual who came into the store say, “Give me your money”. She then disconnected this conversation and called 911 to report
a robbery that was taking place at Ross’ business.

Fred Ross, who was working in the back of the store, knew that his son was on the phone and decided to deal with the inventory
in the storage area. While he was working in the back of the store, he heard Michael Ross yell to him, “Dad, it’s on”. Fred Ross
then came to the front of the store and partially obscured by several racks of clothing saw two young, black males come into the
store, both of whom were dressed in black and had what appeared to be black masks on. Both of the men that Fred Ross saw were
armed and one of the two was yelling at Michael Ross to “Give up the money”. The two intruders were focused on Michael Ross
and not Fred Ross and he was able to run out the front door and across the street to a Kuhn’s Market where he had hoped to find
a Pittsburgh Police Officer or security guard to assist him in the prevention of this robbery. Once he was outside of the store he
heard several gunshots and turned to see the two intruders leaving the store and heading down toward Ingram Street. Fred Ross
went into the store and saw Michael Ross lying on the floor and realized that there was nothing he could do for him. 

Victoria Zuback, (hereinafter referred to as “Zuback”), was walking her dog along Ingram Street when she heard a series of gun
shots. Shortly after hearing those gunshots, she heard the sound of footsteps approaching her and when she turned to look, she saw
two individuals dressed in black, with black masks on. The first individual went to a large SUV that was parked in front of a house
and saw that individual go to the rear of the vehicle, open the left rear door and appear to put something in the back, close the door
and then get into the driver’s seat. Shortly thereafter she heard another individual heading toward the SUV and saw that individ-
ual get into the front passenger seat and then saw the vehicle leave the scene. 

Jamal El-Main, (hereinafter referred to as “El-Main”), was in his bedroom on the second floor of his home in Ingram Street and
was about to change his clothes so he could go out and rake the leaves. When he was looking out his bedroom window, he noticed
a large SUV parked in front of his house, which was parked in the wrong direction. El-Main went to his son’s bedroom to get a bet-
ter look at the vehicle and in looking out his son’s bedroom window, he saw an individual all dressed in black reach the SUV, go to
the back rear, open up the rear door and attempt to dispose of something. He then saw that individual get into the driver’s seat. He
also saw that there was someone else in the passenger seat and although he did not have a full view of them he was able to deter-
mine that there was someone there because he saw his legs. El-Main went down the stairs but by the time he got down the stairs,
the SUV was gone. When he observed the driver of the SUV, he noticed that his hair was messed up like it had been braided and
combed out and processed to relax it. El-Main then went out to rake his leaves and while he was doing this chore, he was
approached by homicide detectives who were investigating the shooting at CC&M and told them what he had seen. When the homi-
cide detectives asked him whether he could identify the van and the driver if he saw them again, he told them yes. 

The killing of Michael Ross occurred approximately one mile from the Allegheny General Hospital in the Northside Section of
Pittsburgh at approximately 1:15 p.m. At approximately 1:30 p.m., Pittsburgh homicide detectives received a phone call from the
Mercy Hospital emergency room stating that they had a shooting victim in their emergency room that was being treated.
Detectives were dispatched to Mercy Hospital to investigate that shooting and determined that individual who had been shot was
Darnell and that he was currently in surgery for his gunshot wound. These homicide detectives also saw Edward in the emergency
room. These detectives also noted a Chevrolet Yukon SUV with the driver’s side and passenger side doors open and noticed that
there was blood on the passenger seat area of that Yukon. They asked Edward if he was the owner of the vehicle and he said that
he was and they received consent from him to search that vehicle. In the rear of the vehicle, they found two black t-shirts tied up
in a manner so as to permit them to be used as masks and they also found several white sports t-shirts. During the course of the
inspection of the vehicle, it was noticed that the interior panel in the rear on the driver’s side was loose and when that was removed
a twenty-two caliber semi-automatic handgun was found.

Homicide detectives at the CC&M shooting and at Mercy Hospital were continuing to provide each other with information on
what they believed to be two different shootings when it was suggested that El-Main be brought to Mercy Hospital to see if he might
be able to identify the SUV and driver. El-Main was driven to Mercy Hospital and when he saw Edward, he immediately identified
him as the driver of the SUV that was parked in the emergency area of Mercy Hospital. Detective Robert Provident of the
Pittsburgh Homicide Unit initially interviewed Edward at the emergency room at Mercy Hospital and Edward told him that his
uncle had been shot in Swissvale and that he drove him to the nearest hospital that he knew. At the time that Detective Provident
interviewed Edward, he did not know that Edward had been identified by El-Main as the driver of the SUV seen in connection with
the CC&M shooting. Detective Provident transported Edward to the Homicide Division Headquarters so that he could be inter-
viewed as a material witness. At the Homicide Headquarters, Detective Provident obtained biographical information about
Edward and also obtained written consent forms to search his car and his house and Edward was given his Miranda warnings, both
verbally and in writing and signed the Miranda rights form.

In his initial version of what transpired, Edward maintained that he was at home with his girlfriend when he received a phone
call from his uncle asking for him to pick him up near McKeesport. Edward was traveling the Parkway East when he existed on
the Edgewood Exit and as he approached Braddock Avenue, saw his uncle crouched down on the side of the road. He stopped his
vehicle and his uncle got in and told him that he had been shot and then he turned around and headed toward Mercy Hospital.
After a break, Detective Provident continued his interview and Edward said he was at Darnell’s home in the Woods Run Section
of the City of Pittsburgh, which is located on the Northside area of Pittsburgh. Eventually he gave his uncle a ride to a Shell gas
station located at Hodgkins Street and Ingram when he received a phone call from his uncle to pick him up at the gas station and
that his uncle was shot and to take him to the hospital.
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Detective Provident took another break and then resumed his interview with Edward but this time, prior to asking Edward any
questions, he advised him that there were potential witnesses who would identify him as being associated with the shooting that
occurred at the CC&M Fashion store. Edward then told Detective Provident of his involvement in the shooting at CC&M Fashions.
He stated that he had parked the SUV approximately one block from the store and before he got out of the vehicle, Darnell told
him to put a black t-shirt on as a mask to cover up his face. Darnell went into the store first and had two guns and was pointing
them at the clerk when Edward came into the store. Darnell then told him to get the clerk from behind the counter and to get some
shirts. He then took one of the two revolvers from his uncle and ordered the clerk from behind the counter. While he was making
these demands, Darnell was demanding that Michael Ross give him the money. While he is held a gun on Michael Ross he heard
Fred Ross in the back room and then saw him run past both of them and out the door. Michael Ross came from behind the counter
and a physical encounter then began between Michael Ross and Darnell, with both of these individuals firing their weapons at each
other. Edward fired three shots into the floor in an attempt to scare Michael Ross and then ran out of the store. As he ran out of
the store, he then handed his gun off to his uncle. When he was running down the street toward the SUV, he heard at least three or
four more shots. As he got to the SUV his uncle joined him and they threw the shirts that his uncle had taken from the store, along
with a gun in the back of the truck. Edward got into the driver’s seat and Darnell got into the passenger seat and told Edward that
he had been shot and take him to a hospital and but not to a hospital on the Northside. As they were driving down Marshall Avenue,
Darnell lowered the passenger window and threw out a handgun. Edward then drove from the Northside to Mercy Hospital located
in the Uptown Section of the City of Pittsburgh. As they concluded their interview with him, Detective Provident asked Edward if
he would give a taped statement and he agreed to do so.

On November 11, 2008, Detective James Magee went to Mercy Hospital, seeking to interview Darnell. Detective Magee was
directed to Darnell’s attending physician and asked him whether or not Darnell was in any condition to be interviewed and was
informed that he could be interviewed. Detective Magee then met Darnell in his hospital room and then told him the reason that
he was there to interview him was about the circumstances of which he was shot on November 8, 2008. Darnell told him that he
had met with two detectives the day before and they advised him that he was probably going to be charged with criminal homi-
cide. Detective Magee told him that he was probably correct and then advised him of his Miranda rights. Darnell told Detective
Magee that although he recalled going to CC&M Fashions, he did not recall where they parked the car. He remembered going
into the store and then Michael Ross came from behind the counter with a gun in his hand and then he heard lots of people
yelling at which time he ran out of the store back to the area where they had left the car. While running to the SUV, he had
difficulty breathing and he realized he had been shot and told Edward to drive him to a hospital. After ten or fifteen minutes it
became apparent that Darnell was experiencing some pain and the interview ceased. Darnell was discharged later that day from
the hospital.

During the ongoing investigation in the CC&M Fashion shooting a thirty-two-caliber handgun was recovered from Marshall
Avenue at the Route 65 Interchange. A review of the gun ownership records indicated that Fred Ross owned that firearm.

DARNELL DIXON
In his statement of matters complained of on appeal, Darnell has asserted five claims of error. Initially he maintains that the

verdict was against the weight of the evidence since it did not establish that a robbery had occurred. Darnell next maintains that
the evidence was insufficient as a matter of law to prove second-degree murder beyond a reasonable doubt since the killing did
not occur during the commission of one of the enumerated felonies. Darnell next maintains that this Court erred when it overruled
his objection to what he perceived to be inflammatory autopsy photographs, which served no useful purpose other than to inflame
the jury against him. Darnell further maintains that this Court erred in denying his suppression motion since the statements given
by Darnell to Detective Magee were given while he was under the influence of morphine and therefore he could not freely, volun-
tarily and intelligently make those statements. Finally, Darnell maintains that this Court erred when it denied his request for a
voluntary manslaughter/imperfect self-defense instruction.

In Darnell’s first two claims of error he maintains that the verdict was against the weight of the evidence in its finding that a
robbery occurred clearly should have shocked one’s conscious. As a corollary to this argument Darnell maintains that since the
robbery was an enumerated offense, which would be the basis for the conviction of second-degree murder, the Commonwealth
failed to establish by sufficient evidence the elements of that offense. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745
(2000), the Pennsylvania Supreme Court set forth the difference between the claim that the verdict was against the weight of the
evidence and that the evidence was sufficient to support the verdict. That Court in setting forth the different standards to be used
with respect to these separate claims also set forth the effects on a case should either one of those claims be sustained:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to sup-
port the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).
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A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different
conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

In reviewing the record in this case, it is clear that one’s sense of justice would be shocked only if the jury found that a rob-
bery had not occurred in this case. The jury heard testimony from Christine Johnson who was on the phone with Michael Ross
that individuals had come in with hoodies and somebody had demanded that Michael Ross turn over the money. She heard
Michael Ross tell these individuals to take off their hoodies and she was so alarmed as to what she was hearing that she hung
up on Michael Ross and called 911 to report a robbery at Michael Ross’ place of business. Fred Ross who was in the store, saw
two young, black males come into the store, dressed in black and with black masks and heard his son yell to his father, “Dad,
it’s going down”. He also heard them demand money from his son before he ran out of the store and then heard several gun-
shots. Michael Ross’ friend Justin Shipton, who lived across the street from Ross’ store, heard several gun shots and saw two
black males all dressed in black with black masks exiting the store quickly attempting to get away from the scene of the crime.
Zuback, while walking her dog, heard the gun shots and saw two men dressed in all black, with black masks, run down Ingram
Street to a large SUV, saw them place something in the rear of the SUV and then leave the scene. El-Main saw the SUV parked
illegally since it was parked in the wrong direction in front of his house and then saw one black male, dressed all in black with
wild hair go to the back of the van and then get into the driver’s seat and also that there was a second individual in the SUV. He
further identified Edward as the driver of the van and also identified the van that was at or near the scene of the Michael Ross
shooting.

During the course of the initial investigation of the homicide scene, it was determined that three different weapons had been
fired shots during this robbery. Shell casings and bullets were found from a twenty-two-caliber weapon and a thirty-eight-caliber
weapon. A twenty-two-caliber weapon was found in the interior quarter panel of the SUV owned by Edward and the thirty-eight-
caliber weapon was found at the Route 65 on ramp off of Marshall Avenue, not far from the shooting scene. This thirty-eight
caliber was lawfully owned and registered to Fred Ross, the victim’s father. The thirty-two-caliber weapon was never recovered.
In addition to finding the twenty-two-caliber weapon in Edward’s vehicle, there were several white t-shirts that had been taken
from Michael Ross’ business.

Darnell’s explanation as to what happened was incredible. He stated that he went to Michael Ross’ place of business without a
specific purpose and that when he went into the store he heard a number of people yelling and that when he was leaving he heard
gun shots and went to the area where they had parked Edward’s car and realized that he had been shot and told Edward to take
him to the hospital. This shooting occurred approximately one mile from Allegheny General Hospital and, yet, Edward drove
across town to take his wounded uncle to Mercy Hospital. Viewing the record of this case in light of the standards to be applied
when an appellant raises a claim that the verdict is against the weight of the evidence, it is clear that it does not shock one’s
conscious and, accordingly, there is no merit to this claim.

Darnell also maintains that the evidence was insufficient to establish the robbery and therefore a critical element of the crime
of second-degree murder could not be established. Second-degree murder is defined in the Crimes Code as follows:

(b) Murder of the second degree.—A criminal homicide constitutes murder of the second degree when it is committed
while defendant was engaged as a principal or an accomplice in the perpetration of a felony. 18 Pa.C.S.A. §2502(b).

One of the enumerated offenses that would trigger a verdict of second-degree murder is that the crime of robbery had been
committed during the course of the homicide. As previously noted, Darnell and Edward went into Ross’ store with the obvious
purpose of robbing Michael Ross. In viewing the evidence in the light most favorable to the Commonwealth, it is clear that the
Commonwealth established the elements of the crime of robbery and that Michael Ross was killed during the commission of that
robbery.

Darnell maintains that this Court erred when it permitted the introduction into evidence of certain autopsy photographs that he
maintained were unduly prejudicial and had no probative value. The standard for reviewing the admission of autopsy photographs
is set forth in Commonwealth v. Pruitt, 597 Pa. 307, 951 A.2d 307, 327-328 (2008) wherein the Supreme Court acknowledged that it
was an abuse of discretion standard that one must consider when the claim is that photographic evidence was improperly admitted.

We review a challenge to the trial court’s admission of photographs under the standard of abuse of discretion.
Commonwealth v. Solano, 588 Pa. 716, 906 A.2d 1180, 1191 (2006), cert. denied, — U.S. ——, 127 S.Ct. 2247, 167 L.Ed.2d
1096 (2007). When considering the admissibility of photographs of a homicide victim, which by their very nature can be
unpleasant, disturbing, and even brutal, the trial court must engage in a two-step analysis:
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First a [trial] court must determine whether the photograph is inflammatory. If not, it may be admitted if it has rele-
vance and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must
decide whether or not the photographs are of such essential evidentiary value that their need clearly outweighs the
likelihood of inflaming the minds and passions of the jurors.

Commonwealth v. Tharp, 574 Pa. 202, 830 A.2d 519, 531 (2003) (citation omitted).

As we have repeatedly recognized, photographic images of a homicide victim are often relevant to the intent ele-
ment of the crime of first-degree murder. Solano, supra at 1191; Tharp, supra at 531. Indeed, in some cases, the condi-
tion of the victim’s body may be the only evidence of the defendant’s intent. Commonwealth v. McCutchen, 499 Pa. 597,
454 A.2d 547, 550 (1982). In McCutchen, we affirmed a trial court’s admission of photographs of a murder victim that
illustrated the brutality of the beating and sexual assault he sustained, in order to allow an inference of the defendant’s
intent to kill. We stated that the depiction of the victim’s deep and gaping injuries “was essential as evidence of intent
beyond mere infliction of bodily injury.” Id. at 549. As made clear in McCutchen, we will not sanction a sanitizing of the
evidence that deprives the Commonwealth of the opportunity to prove intent to kill beyond a reasonable doubt. See id.;
Tharp, supra at 531.

[25] [26] The fact that a medical examiner or other comparable expert witness has conveyed to the jury, in appropriate
clinical language, the nature of the victim’s injuries and the cause of death does not render photographic evidence mere-
ly duplicative. See McCutchen, supra at 550. The meaning of words, particularly the clinical words employed by a
pathologist, can be properly and usefully illustrated and explained to a lay jury via photographic images. In determin-
ing the intent of the defendant in a criminal homicide case, the fact-finder “must be aided to every extent possible.” Id.
at 549.

Although the possibility of inflaming the passions of the jury is not to be lightly dismissed, a trial judge can minimize
this danger with an appropriate instruction, warning the jury members not to be swayed emotionally by the disturbing
images, but to view them only for their evidentiary value. Solano, supra at 1192; McCutchen, supra at 548 n. 4.

The basis for Darnell’s claim that the autopsy photograph was unduly prejudicial is that Michael Ross’ eyes were open.
However, as noted by the Assistant District Attorney at the time when the objection was initially made, the photograph was in color
and the body was not bloodied. The photograph was offered to show the stippling around the mouth and was used to indicate that
Michael Ross was shot at close range. This Court reviewed that photograph and did not suppress the photograph as a result of a
pre-trial motion but, rather, reserved its ruling on the admission of the photograph following the autopsy testimony. This Court also
gave a cautionary instruction to the jury as to the purpose for which this photograph was to be used. The Commonwealth, in pre-
senting its case, argued to the jury that they could convict Darnell of either first degree or second-degree murder. In arguing their
claim for first degree murder the Commonwealth put forth the autopsy results which showed that Michael Ross had been shot ten
times, nine times in the torso and the tenth shot at extremely close range in the upper lip. Although this was not a fatal wound, it
was the Commonwealth’s contention that the manner in which Michael Ross was killed, in light of the fact that he was shot ten
times including once at almost point-blank range in the mouth area, demonstrated Darnell’s specific intent to kill Michael Ross.
The jury convicted Darnell of second-degree murder, indicating that they found that he had committed a robbery and during the
commission of that robbery had caused the death of Michael Ross. In order for the jury to understand the Commonwealth’s
competing theories as to Darnell’s responsibility for first or second degree murder, it was necessary that they fully understand the
mechanics and cause of death of Michael Ross.

Darnell also maintains that this Court erred when it did not grant its suppression motion on the basis that he could not freely,
voluntarily and intelligently waive his Miranda rights and give a statement to the police. He maintained that at the time that the
police interviewed him that he was under the influence of morphine and, accordingly, should have been impaired. The problem
with this contention is that there is nothing in the record to support that contention. Detective Magee testified that when he went
to Mercy Hospital three days after the shooting he was directed to Darnell’s attending physician and asked whether he would be
able to speak to Darnell and was advised that Darnell could speak to him. He was given his Miranda rights, freely and voluntarily
waived them, and gave a statement to the police. At no time did he indicate that he was unable to understand the question that were
being asked of him or that he was under the influence of any controlled substance. Interestingly, this interview was ended since
Darnell said he was in pain. Further, it should be noted that later that day he was released from the hospital.

In Commonwealth v. Spieler, 887 A.2d 1271, 1274-1275 (Pa. Super. 2005), the Superior Court set for the standard for reviewing
the denial of a motion to suppress as follows:

We review a trial court’s denial of a suppression motion under the following standard:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is limited to deter-
mining whether the factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Since the prosecution prevailed in the suppression court, we may consider only the evidence of the
prosecution and so much of the evidence for the defense as remains uncontradicted when read in the context of the
record as a whole. Where the record supports the factual findings of the trial court, we are bound by those facts and may
reverse only if the legal conclusions drawn therefrom are in error.

Commonwealth v. Minnich, 874 A.2d 1234, 1236 (Pa.Super.2005) (quoting Commonwealth v. Blair, 860 A.2d 567, 571
(Pa.Super.2004)).

Using this standard, it is clear that the statements made by Darnell to Detective Magee were freely and voluntarily made and that
he was not under the influence of any narcotics so as to render him incapable of making those statements.

Finally, Darnell maintains that this Court erred when denying his request for a voluntary manslaughter/imperfect self-defense
instruction. The instruction that Darnell’s counsel sought to give the jury was on an imperfect self-defense and would have been
as follows:

[5. The reducing circumstance of a defendant acting under an unreasonable belief that the circumstances of the killing
were justified applies where:
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a. the defendant actually believed that [he] [she] [a third party] was in immediate danger of death or serious bodily
injury [or kidnapping or sexual intercourse compelled by force or threat] from [name of alleged victim] at the time [he]
[she] used deadly force, but [his] [her] belief was unreasonable in light of the facts as they appeared to [him] [her] at the
time;

b. the defendant did not provoke the use of force by the alleged victim by engaging in conduct that showed it was [his]
[her] intent to cause death or serious bodily injury to the alleged victim; and,

c. the defendant did not violate [his] [her] duty to retreat from the place, surrender possession of something, or
comply with a lawful demand, as I explained those terms when I described to you the justification defense.

Therefore, you can find malice and murder only if the Commonwealth proves beyond a reasonable doubt one of the
following elements:

a. the defendant did not actually believe that [he] [she] [a third party] was in immediate danger of death or serious
bodily injury [or kidnapping or sexual intercourse compelled by force or threat] from [name of alleged victim] at the time
[he] [she] used deadly force. Note that the unreasonableness of the defendant’s belief is not the issue here, as it was when
I explained justification to you. The question is whether the defendant actually believed such an immediate danger existed
at the time [he] [she] used deadly force, and to prove malice through this element, the Commonwealth must prove that
the defendant did not actually hold such a belief; or,

b. the defendant provoked the use of force by the alleged victim by engaging in conduct that showed it was [his] [her]
intent to cause death or serious bodily injury to the alleged victim; or,

c. the defendant could have avoided the use of deadly force by [retreating from the place] [surrendering possession of
something] [or] [complying with a lawful demand], as I previously defined [this] [those] concept[s] for you when I
discussed the defense of justification.]

As noted in this instruction, in order to use deadly force in a right of self-defense, the individual who uses that deadly force
should either be free from causing the initial conflict which results in the use of deadly force or if in causing that conflict has with-
drawn from it and the victim becomes the aggressor. There is nothing in the record in this case, which would have permitted that
instruction since the incident that gave rise to the deadly force was the robbery that was being perpetrated by Darnell and his
nephew, Edward. They went into Michael Ross’ place of business with masks, armed and demanded money. If anyone had the claim
of the right of self-defense, it would have been Michael Ross since he was in his place of business and he was being robbed. To
suggest that Darnell had an imperfect right of self-defense when the victim was shot ten times, one of which was at point-blank
range when he was shot in the mouth, shows that there was never any fear in Darnell that he needed to use deadly force to protect
himself form an attack by the victim. What transpired in this case was a robbery gone bad when Darnell and Edward decided to
use deadly force to extract fifty dollars from the victim and five white t-shirts. As with all of his other claims of error, this claim
is similarly without merit.

EDWARD DIXON
In Edward’s statement of matters complained of on appeal he lists four claims of error. Initially, Edward maintains that this

Court erred in failing to grant his suppression motion with respect to the various statements that he had to the police. In
Commonwealth v. Ventura, 975 A.2d 1128, 1136 (Pa. Super. 2009), the Court set forth the standard for review when considering a
suppression ruling as follows:

Our standard of review of a suppression ruling is as follows:

We determine whether the court’s factual findings are supported by the record and whether the legal conclusions drawn
from them are correct. Where, as here, it is the defendant who is appealing the ruling of the suppression court, we
consider only the evidence of the prosecution and so much of the evidence for the defense which remains uncontradicted
when fairly read in the context of the whole record. If, upon our review, we conclude that the record supports the factual
findings of the suppression court, we are bound by those facts, and may reverse only if the legal conclusions drawn there-
from are in error.

Commonwealth v. Pruitt, 597 Pa. 307, 325, 951 A.2d 307, 317 (2008). Moreover, “[i]n reviewing [a] suppression claim, we
are bound by the record as created at the suppression hearing. Accordingly, we cannot rely on the facts that were not
developed until trial.” Commonwealth v. Days, 718 A.2d 797, 802, n. 8 (Pa.Super.1998).

A suppression hearing was held on the motion filed by Edward to suppress his statements to the police and his identification by an
essential eyewitness to the shooting that occurred on Hodgkins Street at CC&M Fashions. Testifying at the suppression hearing
were Detectives Provident and Statler and El-Main. The current claim of error of Edward is only asserting that this Court erred
when it denied suppressing his statements to the police and not the identification by El-Main. The testimony offered by Detective
Statler and El-Main goes to El-Main’s identification. The only testimony presented with respect to the statements made to the
police was the testimony of Detective Provident.

Detective Provident testified that Pittsburgh Homicide received a call that an individual had been shot and taken to Mercy
Hospital. In addition, he further testified that other homicide detectives were sent to Hodgkins Street with respect to a shooting
that occurred in that area. Detective Provident went to Mercy Hospital to ascertain that the victim of the shooting was Darnell and
that Edward was the driver of the SUV that had transported Darnell to the hospital. The front passenger door was open and
Detective Provident could see blood on the passenger seat and vomit on the floor. Edward identified himself as the owner of the
vehicle and the individual who had driven Darnell to the hospital. When he was asked whether or not the police could search his
vehicle he gave them a verbal consent to do so. Although Detective Provident had this verbal authorization to search the vehicle
he did not do so but rather had the vehicle towed and then received a written consent form from Edward. 

During the course of his initial investigation, Detective Provident was updated on the shooting that had occurred on the
Northside and received information that there were two black males who had fled the scene in a tan SUV. Detective Provident took
Edward back to Homicide Headquarters and after securing the consent form to search his car, he advised Edward of his Miranda
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rights since he was a possible suspect in the shooting that occurred in the Northside. Edward answered all of the questions of the
Miranda form and signed that form. In addition he agreed to have a buccal swab taken from him for DNA investigation purposes.
Initially Edward gave Detective Provident a statement that his uncle had been shot in another section of town and that his uncle
called him to take him to the hospital. When Edward was confronted with the fact that he was a possible suspect in the shooting
death of Michael Ross, he gave Detective Provident of a statement of his involvement of that shooting and then had that statement
taped. At no time did Edward appear to be under the influence of alcohol or a controlled substance nor did he appear to be unable
to understand the questions that were being asked of him.

During the cross-examination of Detective Provident, Edward’s trial counsel sought to establish that Edward was under the
influence of alcohol. Detective Provident acknowledged that Edward had told him that he had been drinking all night; however,
Detective Provident did not notice any visible signs of intoxication. He did not detect any odor of an alcoholic beverage nor did
Edward slur his words or was unable to understand what was transpiring. It should be noted that his questioning by Detective
Provident did not begin until after 3:00 p.m. on November 8, 2008. Based upon a review of the facts that were established at the
time of the suppression hearing, it is clear that any statements made to the police by Edward were freely and voluntarily made and
that he was fully advised of his Miranda rights prior to giving any inculpatory statements to the police.

In his next claim of error Edward raises the same claim that Darnell raised, that being that this Court erred in allowing the
autopsy photographs of Michael Ross to be displayed to the jury. For the reasons previously set forth in this Opinion, it is clear that
this claim of error like the claim asserted by Darnell, has no merit.

Edward’s third claim of error is that this Court did not instruct the jury that an individual juror should not surrender his
belief by pressure that that juror was feeling from other jurors to reach a verdict. This contention is clearly without merit.
In charging the jury this Court advised the jury that its verdicts had to be unanimous, whether those verdicts were guilty
or not guilty. It further advised the jury that each individual should reexamine its position in light of the position of its
fellow jurors but a juror should not give up its individual position solely for the purpose of making sure that a unanimous
decision was reached.

THE COURT: The twelve of you that retire to deliberate on the verdicts in this case must all agree. Your verdict must
be unanimous, regardless of whether those verdicts are guilty or not guilty.

Accordingly, I would ask you to carefully consider the views of your fellow jurors. Rexamine your own position in
light of the position of your fellow jurors.

However, do not give up your position solely for the purpose of rendering a unanimous verdict. You must be
convinced in your own minds and hearts that the verdicts that you are rendering are fair, just and appropriate based upon
the facts that you find, and the instructions that I have just given you.

Trial Transcript, p. 890, lines 19-25; p. 891, lines 1 -12.

Edward’s final contention of error is that this Court usurped the jury function when it answered its question of the culpability
of a individual for a homicide that occurs during the commission of a robbery when that person who has agreed to commit the
robbery is not the person who fires the fatal gun shot. The jurors submitted the following question to this Court: “If he conspired
to commit robbery, and only robbery, according to the law, would he be guilty of murder, even if he didn’t pull the trigger? (Because
someone died).” In answer to that question this Court stated: “Yes. “ It should be noted that during the final charge to the jury, the
jury was advised of the elements of the crime of second degree murder, was advised of the elements of the crime of robbery and
also was advised of the elements of the crime of criminal conspiracy. The jury further was instructed on co-conspirator liability
and accomplice liable. Based upon the question it is clear that the jury understood the concept of criminal conspiracy and co-con-
spirator liability since it acknowledged in its question that someone agreed to commit the crime of robbery. The ultimate question,
however, was the responsibility of the homicide and in using the instructions this Court gave in the elements of second degree mur-
der, criminal conspiracy and co-conspirator liability, there was only one answer that could be given to that question, that answer
being, yes. In viewing this question in light of the instructions that were given to the jury, it was clear that this Court did not usurp
its function but, rather, attempted to answer the question, which the jury asked in light of the instruction that this Court had given.

BY THE COURT:
/s/Cashman, J.

Dated: May 8, 2012
1 Prior to the commencement of Darnell Dixon’s trial, the Commonwealth amended the indictment filed against him to also include
the charge of a person not to possess a firearm.

Commonwealth of Pennsylvania v.
Dale Metzger

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Identity—911 Tape

No. CC 200802367. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—April 12, 2012.

OPINION
Dale Metzger, (“the Defendant”) was charged at CC No. 200802367 with (1) count of Burglary, 18 Pa.C.S.A. § 3502, one (1) count

of Rape Forcible Compulsion, 18 Pa.C.S.A. § 3121, one (1) count of Sexual Assault, 18 Pa.C.S.A. § 3124.1, one (1) count of Unlawful
Restraint/Serious Bodily Injury, 18 Pa.C.S.A. § 2902, one (1) count of Terroristic Threats, 18 Pa.C.S.A. § 2706, one (1) count of
Simple Assault, 18 Pa.C.S.A. § 2701, and one (1) count of Theft by Unlawful Taking, 18 Pa.C.S.A. § 3921 all of which arose out of an
incident occurring on or about January 18, 2008. Following a non-jury trial on February 22, 2011, the Defendant was found guilty
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on all counts. The Court sentenced the Defendant to a term of incarceration of no less than fourteen (14) to twenty-eight (28) years.
Lastly, the Court awarded the Defendant credit for 934 days spent in jail.

The Defendant filed a direct appeal of the sentence to the Superior Court and was ordered on December 12, 2011 to file a
Statement of Matters Complained of pursuant to Pa.R.A.P. 1925(b). The following claims are taken verbatim from that Statement:

1. The Trial Court erred or abused its discretion when it denied Defendant’s Motion for Judgment of Acquittal where the
evidence presented by the Commonwealth was insufficient to prove beyond a reasonable doubt that the Defendant was
the individual who committed the acts for which he was convicted.

2. The Trial Court erred or abused its discretion when it denied the Defendant’s Motion for Judgment of Acquittal where
the evidence presented by the Commonwealth was insufficient to prove beyond a reasonable doubt the crime of Burglary
and that, if in fact the Defendant entered the residence, the Defendant intended, at the time of entering, to commit any
crime therein.

3. The Trial Court erred when it denied Defendant’s Motion Challenging the Weight of the Evidence pursuant to
Pa.R.Crim.P. 607 where the verdict was so contrary to the evidence presented by the Commonwealth, that the Defendant
was the individual who committed the acts for which he was convicted, as to shock one’s sense of justice.

4. The Trial Court erred when it admitted the 911 tape where the tape would otherwise not be admissible as an excited
utterance and/or where the prejudicial nature of the tape outweighed the probative value, if any.

5. The Trial Court erred or abused its discretion when denying Defendant’s motion to modify or reduce sentence and
failed to adequately consider the sentencing code set forth at 42 Pa.C.S.A. §9721, et seq., in fashioning a harsh sentence
of consecutive periods of incarceration at Counts 2 and 1 totaling fourteen (14) to twenty-eight (28) years.

The facts can be summarized as follows: On the morning of January 18, 2008, Ms. Ashley Feathers (“the Victim”) was awoken
by noise by her bedroom door at approximately 7:45 AM. Ms. Feathers lives in a house located at 1622 Homer Street in the City of
Pittsburgh with her mother and brother. Ms. Feathers knew the house to be empty when she heard the noise because her mother
and brother had already left for work. When Ms. Feathers attempted to exit her room, a disguised subject who had covered his face
and hands with a hood and gloves attacked her. This assailant physically forced her back on the bed and instructed her to be quiet.
He used a “high-pitched voice with a southern accent” that the Ms. Feathers immediately recognized as a voice used by her
ex-boyfriend, Dale Metzger (“the Defendant”). Ms. Feathers and Mr. Metzger dated from approximately August of 2006 to
November of 2007 and suffered a miscarriage on December 05, 2007. Trial Transcript at 13 – 19, 46 (January 19, 2011).

Once the Defendant had Ms. Feathers on the bed, he duct taped her eyes and mouth shut and hands together. He proceeded to
rub his hands on her chest, telling her that he was going to “tell [her] to do stuff that [she] didn’t want to do, but [she] was going
to do it unless [she] wanted to get hurt, and he told [her] that [she] needed to try and enjoy [herself].” Trial Transcript at 19
(January 19, 2011). The Defendant freed her hands and removed her clothes, and instructed her to “play with herself.” When Ms.
Feathers covered herself, the Defendant reminded her that she had to do what he told her or she would be hurt. Trial Transcript
at 22 (January 19, 2011). At this point, Ms. Feathers gained a small amount of visibility from underneath the duct tape that was
over her eyes and nose. She also heard a “click” which sounded like a dispensable camera, so she covered herself. The Defendant
climbed on top of her, grabbed her neck and wrists, and squeezed, telling her to “shut the F up ... and do what he said and don’t
touch him.” Trial Transcript at 23 (January 19, 2011). The Defendant than inserted his penis into her vagina and remained inside
of her until he ejaculated. Ms. Feathers consented to none of this sexual activity.

After ejaculating, the Defendant questioned Ms. Feathers extensively about her ex-boyfriend, if she knew where he was and
why she broke up with him. The Defendant brought up topics that only Mr. Metzger could have known. The Defendant told Ms.
Feathers that his name was “Junior” and that he was a friend of her current boyfriend. He said that she “had given him the cold
shoulder, but [she] was just too pretty to pass up.” After this conversation, the Defendant instructed Ms. Feathers to get into the
shower and “rinse herself out.” He gave her a “squirt bottle” and told her to place it inside of her vagina and squeeze to rinse out
the semen. Ms. Feathers took the squirt bottle and used it, but did not place it inside of her vagina because she wanted to preserve
the DNA evidence from the sexual assault. Trial Transcript at 24 (January 19, 2011). The Defendant also wanted her to use her
fingers to “get the evidence out.”

After they left the bathroom and came back to her room, the Defendant went through Ms. Feathers’ purse and wallet and took
money ($24) and a $50 gift card to Applebee’s. He also took her down to her mother’s room and took medication in pill bottles that
Ms. Feathers’ mother used for her cancer. Trial Transcript at 27 – 28 (January 19, 2011). The Defendant then took Ms. Feathers to
the kitchen where he tied her up with a phone cord and told Ms. Feathers not to call the police when he left. To make sure she
would not, he disassembled her cell phone and said he was going to call her to make sure she complied. He asked her for her phone
number and she gave him a false number. At this point, the Defendant went down the basement and exited through a door that only
someone who had been in the house prior could have known about. Trial Transcript at 32 – 35 (January 19, 2011). Ms. Feathers
then freed herself with a kitchen knife, ran to the living room, grabbed the house phone and dialed 911. As she looked out the liv-
ing room window, she could see the Defendant “walking up the hill with his hood up.” Trial Transcript at 36 (January 19, 2011).

Though she never saw his face, Ms. Feathers was able to identify a small tattoo on the Defendant’s hand, at the base of his thumb
once he had removed the gloves. They had gotten matching tattoos while they were dating of the “infinity sign.” Preliminary
Hearing Transcript at 12 (January 31, 2008). Further, at 9:54 AM, right after the assault, the Defendant left a voicemail, from his
number, on Ms. Feathers’ phone that said “Hi, Darlin, looks like you’re not answering your phone like we talked about. I guess I
will be in touch.” He used the same high-pitched voice with a southern accent as her assailant had during the assault. Trial
Transcript at 64 – 66 (January 19, 2011). Lastly, experts from the Allegheny County Medical Examiners Office were able to find
DNA evidence from the Rape Kit confirming that Ms. Feathers did have intercourse with the Defendant within 24 hours of the
reported assault. Ms. Feathers states that prior to her assault on January 18, she had not had sex with Mr. Metzger since November
of 2007. Trial Transcript at 6 – 9, 16 – 18 (February 14, 2011).

Officer Keith Stover of the City of Pittsburgh arrested the Defendant on January 24, 2008. Officer Stover was serving an open
arrest warrant on Mr. Metzger for the above incident and was directed to an apartment on Laclede Street. The officer and two other
officers entered the apartment and when they searched it, they found a pile of clothes in a bedroom at the end of the hall with a
big hump in it. Officer Stover reached in and pulled out the Defendant. Trial Transcript at 68 – 72 (February 14, 2011).
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I
The Defendant’s claims of error allege (1) that there was insufficient evidence to prove beyond a reasonable doubt that the

Defendant committed the above acts, for which he was convicted, specifically Count 1 of Burglary, because there was insufficient
evidence to show beyond a reasonable doubt that the Defendant, at the time of entering the home, intended to commit a crime
therein, (2) the verdict was contrary to the weight of the evidence, (3) the 911 tape was wrongly admitted into evidence, and (4)
the trial court erred in failing to consider Defendant’s motion to modify or reduce his sentence.

With regard to the first claim of error, the Defendant claims that the evidence adduced at trial was insufficient to demonstrate
that the Defendant violated 18 Pa.C.S.A. § 3502 (Burglary). Regarding sufficiency of evidence claims, our Superior Court has stated
the following:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and sub-
stitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
my be drawn from the combined circumstances... Finally, the trier of fact while passing upon the credibility of witnesses
and the weight of the evidence produced, is free to believe all, part, or none of the evidence.

Commonwealth v. Distefano, 782 A.2d 574, 582 (Pa.Super. 2001). Upon a review of the record and the applicable law, there can be
no doubt that the evidence was sufficient to enable the finder of fact to find every element of the crimes charged and to convict the
Defendant accordingly.

18 Pa.C.S.A. § 3502 (Burglary) requires that “a person is guilty of burglary if he enters a building or occupied structure... with
the intent to commit a crime therein, unless the premises are at the time open to the public or the actor is licensed or privileged
to enter.” The Defendant claims that there was insufficient evidence to show that he had the requisite intent, to commit a crime in
the home, to be convicted of this crime. The Pennsylvania Supreme Court has held that the crime of burglary requires the specific
intent to commit a crime, however this specific intent element is limited to whether the accused entered the premises with a
general intent to commit any crime; intent to commit any particular crime is not a material element of the crime. Commonwealth
v. Alston, 651 A.2d 1092, 1095 (Pa. 1994). Further our Superior Court has held that the specific intent to commit a crime necessary
to establish the second element of burglary may be found in defendant’s words or conduct, or from attendant circumstances,
together with all reasonable inferences therefrom. Commonwealth v. Tingle, 419 A.2d 6, 9 (Pa.Super. 1980).

Viewing all the evidence in the light most favorable to the Commonwealth, there is ample evidence for the finder of fact to
have concluded that the Defendant entered the home with the specific intent to commit a crime. The Defendant entered the
home wearing a costume specifically designed to conceal his identity and prevent leaving fingerprint evidence behind. Further,
he modified his voice so that Ms. Feathers would not recognize him. The Defendant carried out his assault of the victim with
precision timing that speaks to a preformed plan. He broke into the home precisely between the times when Ms. Feathers’ family
left the home and when Ms. Feathers would wake up. He went directly to her bedroom and hid himself; he then systematically
sexually assaulted her and forced her to take action to destroy the resulting DNA evidence. All the while, he kept his identity
concealed either through his costume or by covering Ms. Feathers face. The finder of fact could easily have inferred from this
evidence that the Defendant broke into Ms. Feathers’ home with the intention of sexually assaulting her, or committing some
other crime therein.

The Defendant also claims that the verdict was contrary to the weight of the evidence. A challenge to the weight of the evidence
must establish that the verdict was so contrary to the evidence that it shocks one’s sense of justice and makes a new trial impera-
tive. Commonwealth v. Butler, 647 A.2d 928, 931 (1994). The Defendant gives no specifics as to what evidence was contrary to the
verdict, nor does he cite which charge should be overturned. Viewing the entire record, this court can find no reason to disturb the
verdict based on this challenge. The testimony of Ms. Feathers combined with the DNA evidence provides a sound basis for uphold-
ing both the burglary and rape convictions. Certainly there is no evidence that so strongly contradicts that testimony and DNA
evidence so as to shock one’s sense of justice and “cry out for a new trial in order to permit justice to prevail.” Commonwealth v.
Brown, 648 A.2d 1177, 1191 (Pa. 1994).

The Defendant claims that the 911 tape was wrongly admitted into evidence under Pa.R.E. 803(2) Excited Utterance
Hearsay Exception. This exception requires that a statement relating to a startling event or condition was made while the
declarant was under the stress of excitement caused by the event or condition. The statement (1) need not describe or explain
the startling event or condition; it need only relate to it, and (2) need not be made contemporaneously with or immediately
after, the startling event. It is sufficient if the stress of excitement created by the startling event or condition persists as a sub-
stantial factor in provoking the utterance. Pa.R.E. 803(2) Comments. In fact there is no set time interval following a startling
event or condition after which an utterance relating to it will be ineligible for exception to the hearsay rule as an excited utter-
ance. The crucial factor is the declarant’s state of mind, rather than time. A statement shall fall under the exception if, at the
time the statement is made, the nervous excitement continues to dominate while the reflective process remains abeyance.
Commonwealth v. Gore, 396 A.2d 1302, 1305 (Pa.Super. 1978). Ms. Feathers placed the 911 call within minutes of the Defendant
leaving her house. In fact, it was so soon thereafter, that she could still see him outside the home, walking away. The state-
ments made in the 911 call certainly related to the startling events that had just transpired in her home. Further there is no
reason to doubt that her mental status was still being dominated by the “nervous excitement” and stress from her ordeal. As
such, there was no error in admitting the 911 tape.

Lastly, the Defendant claims that the trial court erred or abused its discretion in failing to consider Defendant’s motion to mod-
ify or reduce his sentence. Our Superior Court has held that in setting a sentence, a court has the discretion not only to deviate
from the guideline ranges, but also to run the sentences concurrently or consecutively to the other sentences being imposed.
Commonwealth v. Mouzon, 828 A.2d 1126, 1130 (Pa.Super. 2003). The Defendant was found guilty and sentenced consecutively on
one charge of Burglary, 18 Pa.C.S.A. § 3502, and one charge of Rape Forcible Compulsion, 18 Pa.C.S.A. § 3121. The court sentenced
4 – 8 years for the Burglary and 10 – 20 years for the Rape. The 10 – 20 years was a mandatory minimum in accordance with 18
Pa.C.S.A. § 1103. The 4 – 8 years was also within the sentencing guidelines as the Defendant has a prior history of burglary, which
the Judge was entitled to consider. The only constraints placed on the sentencing court’s discretion are that the sentence imposed
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must be within statutory limits, that the record must show consideration of sentencing guidelines in light of public protection, grav-
ity of offense, rehabilitative needs of the defendant, and that the record must demonstrate contemporaneous statement of reasons
for departure. Commonwealth v. Jones, 640 A.2d 914, 917 (Pa.Super. 1994). In this case, the Sentencing Transcript makes clear that
this court stayed within the above guidelines and considered all required factors. Sentencing Transcript at 16 – 17 (May 23, 2011).
Certainly the court has the latitude to impose these sentences consecutively or concurrently as they see fit without raising “sub-
stantial questions.” Commonwealth v. Prisk, 13 A.3d 526, 533 (Pa.Super. 2011). As such, we see no reason to disturb this Court’s
verdict or sentence.

Based on the foregoing, the Defendant’s issues raised as matters complained of are deemed without merit.

BY THE COURT:
/s/Zottola, J.

William M. Curnow and Jane Curnow, husband and wife,
individually and on behalf of all others similarly situated, and derivatively on behalf of

Parkvale Financial Corporation v.
Robert D. Pfischner, Robert J. McCarthy, Jr., Fred P. Burger, Jr.,

Andrea F. Fitting, Ph.D., Patrick J. Minnock, Harry D. Reagan, Stephen M. Gagliardi,
and Parkvale Financial Corporation v.

Parkvale Financial Corporation, a Pennsylvania corporation
Miscellaneous—Settlement of Class Action—Release of Monetary Claims—Opt-Out Provisions

No. GD-11-021122. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—April 18, 2012.

OPINION AND ORDER OF COURT
A Stipulated Joint Motion of both plaintiffs and defendants, filed December 27, 2011, seeking preliminary approval of a

proposed settlement in this class and derivative action is the subject of this Opinion and Order of Court.1

Plaintiffs’ Memorandum of Law in Support of the Stipulated Joint Motion By All Parties For Entry of an Order For Notice and
Scheduling of Hearing on Settlement (“Plaintiffs’ Memorandum”),2 sets forth the Questions Involved:

II. STATEMENT OF QUESTIONS INVOLVED

Question No. 1: Should this Court preliminarily approve the settlement set forth in the Stipulation?

Suggested Answer: Yes

Question No. 2: Should this Court preliminarily certify the Class so that Notice can be mailed to them?

Suggested Answer: Yes.

Question No. 3: Should this Court permit the parties to mail notice to the Class of the proposed Settlement?

Suggested Answer: Yes.

Question No. 4: Should this Court schedule hearing at which, following notice and an opportunity for Class mem-
bers to be heard, the Court will consider whether to grant final approval to the proposed settle-
ment set forth in the Stipulation.

Suggested Answer: Yes

Plaintiffs’ Memorandum at 2.

In deciding Question 1 (Should this Court preliminarily approve the settlement?), I agree with the standard which plaintiffs
enunciate in Plaintiffs’ Memorandum at 13: In deciding whether to grant preliminary approval, the question presented to this court
is whether the proposed settlement is “within the range of possible approval,” citing DAVID F. HERR, MANUAL FOR COMPLEX
LITIGATION, THIRD § 30.41, 237 (3d ed. 2002). See also, Dauphin Deposit Bank and Trust Co. v. Hess, 698 A.2d 1305, 1308 (Pa.
Super. 1997), aff ’d 727 A.2d 1076 (Pa. 1999); Schwartz v. Dallas Cowboys Football Club, Ltd., 157 F.Supp.2d 561, 570 n. 12 (E.D.
Pa. 2001).

For the reasons I will discuss, I find that the proposed settlement is not within the range of possible approval because of its
provisions requiring each member of the proposed class to release all claims arising out of the Merger Agreement described below.
Thus, I will be answering “No” to Question Nos. 1-4.

PARKVALE-FNB MERGER
William M. Curnow and Jane Curnow (“plaintiffs”), were owners of common stock of Parkvale Financial Corporation

(“Parkvale”). On June 15, 2011, Parkvale and F.N.B. Corporation (“FNB”) announced that the parties had entered into a Merger
Agreement under which FNB would acquire all of the outstanding shares of Parkvale in a stock-for-stock transaction in which
Parkvale shareholders would receive 2.178 shares of FNB common stock for each share of Parkvale common stock. On June 16,
2011, Parkvale filed a Form 8-K/A with the United States Securities and Exchange Commission (“SEC”) wherein it disclosed the
terms of the Merger Agreement.

On September 28, 2011, Parkvale and FNB filed a Preliminary Registration Statement (“Registration Statement”) with the
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SEC. This filing informed Parkvale’s shareholders that they would be entitled to vote on the merger transaction at a special
meeting of the shareholders on December 15, 2011 and included a recommendation by the Parkvale Board of Directors that the
shareholders approve the merger transaction. On September 29, 2011, plaintiffs sent a demand letter to the Parkvale Board of
Directors.

On October 14, 2011, plaintiffs instituted this action by filing a “Verified Shareholder Derivative and Class Action Complaint for
Breach of Fiduciary Duty, Aiding and Abetting, Abuse of Control and Gross Management” (“Complaint”). I will discuss the
contents of plaintiffs’ Complaint under the heading Plaintiffs’ Complaint, infra.

On October 24, 2011, plaintiffs filed an Emergency Motion for Expedited Proceedings and Discovery; the court set a hearing
date of November 4, 2011 to address this motion.

Beginning shortly after this action was instituted on October 14, 2011, plaintiffs’ counsel and counsel for Parkvale’s Special
Committee, established to evaluate the merits of plaintiffs’ demand letter, engaged in discussions with a view to resolving the action
by making supplemental disclosures regarding the merger transaction.3

On November 2, 2011, plaintiffs and defendants reached an agreement on the structure of the settlement and entered into a
Memorandum of Understanding (“MOU”) outlining the basic terms of the settlement and attaching additional disclosures regarding
the merger transaction that defendants agreed to submit. In the MOU, defendants “acknowledged that the pendency and prosecution
of the Action, and the negotiations between Plaintiffs and Defendants, resulted in the decision to make the additional disclosures to
supplement the Registration Statement.” Plaintiffs’ Memorandum at 6.

On November 3, 2011, plaintiffs’ counsel notified the Court of the withdrawal of their emergency motion. On November 3, 2011,
FNB and Parkvale filed with the SEC an amendment to the Registration Statement. On November 7, 2011, Parkvale filed with the
SEC and mailed to Parkvale’s shareholders a Definitive Proxy Statement regarding the merger transaction. These filings contained
the supplemental disclosures that had been agreed upon in the November 2, 2011 MOU.

The shareholders of Parkvale voted and approved the merger transaction on December 15, 2011, this being the date set forth
in the September 28, 2011 filing with the SEC.

PLAINTIFFS’ COMPLAINT
Plaintiffs’ Complaint contains detailed allegations to support its contention that the filings with the SEC failed to provide

Parkvale’s shareholders with material information and also provided them with materially misleading information, thereby
rendering the shareholders unable to cast an informed vote regarding the proposed transaction. See Complaint ¶¶52-61.

However, the failure to properly disclose is not the only alleged misconduct set forth in the Complaint. To the contrary, the
majority of the breaches of fiduciary duties described in the Complaint relate to the inadequacy of the purchase price (i.e., an
exchange of only 2.178 shares of FNB common stock for one share of Parkvale stock).

Under the heading Nature of the Action, plaintiffs’ Complaint summarizes its claims as follows:

3. On June 15, 2011, FNB and the Company [Parkvale] announced a definitive merger agreement under which FNB
will acquire all of the outstanding shares of Parkvale in an all-stock-for-stock transaction. Pursuant to the terms of the
Proposed Transaction, Parkvale shareholders will receive 2.178 shares of FNB common stock for each share of Parkvale
common stock (the “Exchange Ratio”). Based on the closing price of FNB’s common stock on June 15, 2011, the Proposed
Transaction consideration represents a price of approximately $22.48 for each Parkvale share, or a total transaction value
of approximately $125 million.

4. The Board has breached their fiduciary duties by agreeing to the Proposed Transaction for grossly inadequate con-
sideration. As described in detail below, the consideration shareholders are to receive is inadequate and significantly
undervalues the Company. Additionally, defendants have exacerbated their breaches of fiduciary duty by agreeing to lock
up the Proposed Transaction with deal protection devices that preclude other bidders from making a successful compet-
ing offer for the Company.

5. Specifically, pursuant to the merger agreement dated June 15, 2011 (the “Merger Agreement”), defendants agreed
to: (i) a strict no-solicitation provision that prevents the Company from soliciting other potential acquirers or even in con-
tinuing discussions and negotiations with potential acquirers; and (ii) a provision that requires the Company to pay FNB
a termination fee of $6 million in order to enter into a transaction with a superior bidder. These provisions substantially
and improperly limit the Board’s ability to act with respect to investigating and pursuing superior proposals and alterna-
tives including a sale of all or part of Parkvale.

6. On September 28, 2011, FNB filed with the Securities and Exchange Commission (“SEC”) a Preliminary
Registration Statement on Form S-4 (“Registration Statement”) in connection with the Proposed Transaction. The
Registration Statement improperly omits material information and affirmatively misrepresents certain material
information, disabling the shareholders from casting a fair and fully-informed vote regarding the Proposed
Transaction.

7. The Individual Defendants have breached their fiduciary duties of loyalty, due care, independence, disclosure,
and good faith and fair dealing, and Parkvale and FNB have aided and abetted such breaches by Parkvale’s officers and
directors. Plaintiff seeks to enjoin the Proposed Transaction unless and/or until defendants cure their breaches of fidu-
ciary duty.

In their Complaint, plaintiffs specifically allege the following: Given Parkvale’s recent strong performance, the consideration
for the Proposed Transaction is inadequate and significantly undervalues the company (¶42); the Merger Agreement does not
contain a collar guaranteeing Parkvale’s shareholders a minimum dollar threshold (¶43); the consideration for the Proposed
Transaction fails to adequately compensate Parkvale shareholders for the significant synergies created by the merger (¶44); the
Proposed Merger Agreement contains onerous and preclusive deal protection devices that will prevent superior proposals to
acquire the common stock of Parkvale (¶45); the preclusive deal protections (described at ¶¶45-50) illegally restrain Parkvale’s
ability to solicit or engage in negotiations with any third party regarding a proposal to acquire all or a significant interest in
Parkvale; and Parkvale’s directors and executive officers have material conflicts of interest and are acting to better their own
personal interests through the Proposed Transaction at the expense of Parkvale’s public shareholders (¶28).



august 24 ,  2012 page 353

THE PROPOSED SETTLEMENT FOR
WHICH PRELIMINARY APPROVAL IS SOUGHT

(1) Defendants’ Obligations Under the Stipulation of Settlement
(1) Defendants agreed to make additional filings with the SEC that included the agreed-upon disclosures. These additional

filings were made on November 3, 2011 and November 7, 2011.
(2) Defendants agreed to mail to Parkvale’s shareholders a Definitive Proxy Statement containing the supplemental disclosures

regarding the Merger Transaction. Defendants did so.
(3) Upon entry of a final judgment dismissing the action with prejudice, defendants agree not oppose a petition filed by class

counsel for an award of counsel fees and expenses and will acknowledge that class counsel is entitled to a reasonable award on
their fee application.4

(2) Plaintiffs’ Obligations Under the Stipulation of Settlement
Plaintiffs agree to seek a court order certifying a mandatory class consisting of all Parkvale shareholders (with no right to opt

out) for the purpose of obtaining a court order barring every class member from raising any claims–known or unknown–against
any released persons, defined as follows:

(7) Whether or not any or all of the following persons or entities were named, served with process, or appeared in
the Action, “Released Persons” means the Defendants and any of their respective families, parent entities, controlling
persons, associates, predecessors, successors, affiliates or subsidiaries, and each and all of their respective past or pres-
ent officers, directors, shareholders, stockholders, principals, representatives, employees, attorneys, financial or invest-
ment advisors, consultants, accountants, investment bankers, commercial bankers, entities providing fairness opinions,
underwriters, brokers, dealers, advisors or agents, insurers, heirs, executors, trustees, general or limited partners or
partnerships, limited liability companies, members, managers, joint ventures, personal or legal representatives, estates,
administrators, predecessors, successors and assigns, and any alleged aiders or abettors.

Plaintiffs’ Brief at 9.
REASONS FOR MY RULING

As I stated at page 2 of this Opinion, I am denying the parties’ request that I preliminarily approve the proposed settlement
reached by the parties because the proposed settlement is not within the range of possible approval.

A proposed settlement of a class or derivative action must be “fair, reasonable and adequate.” Treasurer of the State of
Connecticut v. Ballard Spahr Andrews & Ingersoll, LLP, 866 A.2d 479, 484 (Pa. Cmwlth. 2005). “In effect, the court should conclude
that the settlement secures an adequate advantage for the class in return for the surrender of litigation rights.” Dauphin Deposit
Bank and Trust, supra, 698 A.2d at 1308.

In this case, the named plaintiffs’ continued pursuit of a class action benefits only plaintiffs’ counsel and defendants to the
disadvantage of the class.

On June 15, 2011, Parkvale and FNB announced that the parties had entered into a Merger Agreement. Under the terms of the
Agreement, Parkvale shareholders would receive 2.178 shares of FNB common stock for each share of Parkvale. The sharehold-
ers would vote on the Merger Transaction on December 15, 2011. On December 15, 2011, Parkvale’s shareholders voted to approve
a merger in which they would receive 2.178 shares of FNB common stock for each share of Parkvale. Thus, the lawsuit filed on
October 14, 2011 did not alter the terms or the date of the merger.

Plaintiffs’ Complaint raises two separate claims: the inadequacy of the filings with the SEC and the inadequacy of the purchase
price which was, at least partially, explained by allegations of material conflicts of interest.

At paragraph X under the heading Background of the Settlement in the Stipulation of Settlement, plaintiffs state:

X. Plaintiffs believe that their claims have substantial merit and are settling in order to provide substantial benefit to 
the shareholders in providing substantial supplemental disclosures so as to allow for a fully informed shareholder 
vote on the Merger Transaction, and to avoid the uncertainty of continued litigation, particularly in view of the lim-
ited time available before the scheduled consummation of the Merger Transaction.

Plaintiffs’ Brief, Ex. A at 6 (emphasis added).

As a result of the class action, defendants made additional filings with the SEC regarding the proposed transaction. I will
assume that the additional filings were helpful to those Parkvale shareholders who read and understood these additional filings.
However, the Stipulation of Settlement does not provide for the class members to release only those claims relating to disclosure.
The Stipulation of Settlement also requires the Parkvale shareholders to give up their damage claims.

The fact that shareholders ultimately received adequate information has nothing to do with the allegations supporting a con-
tention that the price was inadequate because of defendants’ alleged breaches of their fiduciary duties. Consequently, it is not with-
in the best interests of the class members to give up their separate claims for monetary relief in a Stipulation of Settlement that
addresses only the inadequacy of the notices.

This Stipulation of Settlement is attractive to defendants because, under its provisions, defendants would never need to be con-
cerned with any claims arising out of the Merger Transaction, including unknown claims and claims not raised in plaintiffs’
Complaint. In the eyes of defendants, the Stipulation of Settlement can be characterized as an insurance policy in which counsel
fees are paid to plaintiffs’ counsel in exchange for a complete release from liability. At the same time, the Stipulation of Settlement
is very unattractive to the Parkvale shareholders-there is no reason why the named plaintiffs should have agreed to a release of
claims unrelated to disclosure in exchange for a favorable settlement of the disclosure claims.

If I were to preliminarily certify the class and preliminarily approve the Stipulation of Settlement, each Parkvale shareholder
would receive substantially the following Notice:

On October 14, 2011, plaintiffs instituted this lawsuit by filing a class action and derivative complaint. The complaint
alleged that defendants had breached fiduciary duties owed to Parkvale’s shareholders in two ways: (1) the filings with
the SEC failed to provide Parkvale’s shareholders with material information and also provided them with misleading
information and (2) the agreed upon Exchange Rate was grossly inadequate and was the result of the directors and
executive officers having material conflicts of interest.
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Due to negotiations between the parties that resulted in a Stipulation of Settlement between the named plaintiffs
and defendants, defendants made additional filings with the SEC and mailed a Definitive Proxy Statement to each
shareholder.

Part of the Stipulation of Settlement provides for defendants to pay the reasonable counsel fees of plaintiffs’ counsel
and for each Parkvale shareholder to release all claims–past, present, and future–arising out of the Merger
Transaction.

If the court certifies the class and approves the settlement, the only impact on your interests is as follows: As a
mandatory member of the class, you will have released all claims that you may have against each defendant regard-
ing the Merger Transaction.

Obviously, continued pursuit of this lawsuit provides no advantages to the members of the class.
Plaintiffs contend that as a matter of public policy the courts should encourage litigation that results in full and fair disclosure,

and such disclosure will not occur unless counsel fees are awarded.5 However, there is no case law suggesting that the named plain-
tiffs may proceed with a class action in order to obtain counsel fees for their attorney when this will place the class members in a
worse position than if plaintiffs do not pursue the class action. Furthermore, even if the law would allow plaintiffs to pursue a class
action solely for purposes of recovering counsel fees incurred in obtaining the additional disclosures, there would be no justifica-
tion for proposing a release that would release defendants from money damage claims.6

It has been the experience of this court that where a plaintiff seeks only additional disclosures, such claims are lightly contested
and readily resolved through additional disclosures as long as the additional disclosures will not delay the closing. On the other
hand, damage claims will be strenuously contested. Thus, an agreement that permanently bars any damage claims without provid-
ing any monetary relief can be a valuable bargaining chip in exchange for the promise to pay counsel fees.

The relief sought in the Complaint serves as a useful benchmark in deciding the reasonableness of a settlement. In re General
Motors Corp. Pick-Up Truck Fuel Tank Products Liability Litigation, 55 F.3d 768, 810 (3d Cir. 1995). In the case at bar, the major-
ity of plaintiffs’ Complaint contains allegations supporting monetary relief. Yet, within nineteen (19) days after the lawsuit was
filed, plaintiffs had agreed to pursue a class action for the limited purpose of barring any shareholders from bringing any damage
actions arising out of the Merger Agreement.

Plaintiffs may contend that within the nineteen-day period, they learned that their claims for monetary relief had little merit.
It is questionable whether a complete and competent evaluation of these claims, if brought in good faith, could be completed with-
in nineteen days. However, assuming that within this nineteen-day period the named plaintiffs and their counsel concluded that
the damage claims were not likely to reach a jury, their responsibility to the members of the class was to allow the shareholders to
seek a second opinion rather than to foreclose the members of the class from doing so.7

Finally, there is a separate ground for my decision to deny the parties’ requests that I preliminarily approve the Stipulation of
Settlement and preliminarily certify the class. The parties are requesting approval of a mandatory class action8 or, more specifi-
cally, a mandatory class action in which each class member is required to release all claims for monetary relief arising out of the
Merger Transaction.

The granting of a mandatory class action where monetary damages are sought raises serious constitutional concerns. An
opportunity to opt out is “vital to most representative actions for damages.” Crawford v. Equifax Payment Services, Inc., 201
F.3d 877, 882 (7th Cir. 2000). This opportunity to opt out is based on the constitutional right to a jury trial and the Due Process
Clause. Id. at 881; Oritz v. Fibreboard Corp., 527 U.S. 815, 845-46 (1999); Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12
(1985).

In most jurisdictions, case law has construed the rules of civil procedure of the jurisdiction governing class actions as requir-
ing an opt-out provision for claims seeking monetary relief.9 See David Betson & Jay Tidmarsh, Optimal Class Size, Opt-Out Rights,
and “Indivisible” Remedies, 79 GEO. WASH. L. REV. 542, 542-45 (February 2011).

Pa.R.C.P. No. 1711 governs exclusions and inclusions of a plaintiff class. The text of this rule does not provide for a mandatory
class. Rule 1711(a) provides that except as provided in subdivision (b), in an order certifying the class, the court shall state that
every member of the class is included in the class unless the member files by a specified date a written election to be excluded
from the class. Rule 1711(b) permits a court to limit the class to those members who opt in.

The second, third, and fourth paragraphs of the Explanatory Comment–1977 to Rule 1711 describe situations in which a court
may provide for a mandatory class. None of these situations involves a claim for monetary relief:

The right of self-exclusion under Rule 1711(a) cannot be absolute. To state the obvious a defendant party cannot be
allowed to exclude himself from the action by his own choice. Accordingly, where a counterclaim is pleaded against
the plaintiff class as a whole or against individual members thereof, the right to exclusion must be limited. The
parties against whom the counterclaim is asserted become defendants as to the counterclaim and cannot be permit-
ted to exclude themselves from the litigation. Pa.R.C.P. 232(a) will govern.

Likewise, where the members of the class have joint, as distinguished from several interests, in the subject matter
and their joinder is compulsory under Pa.R.C.P. 2227(a), their right to self-exclusion should not be permitted.

In other situations the right to self-exclusion may be restricted by the court where the disposition of the claims of all
members in one action outweighs the individual’s right to self-exclusion. Thus, where the rights of class members are
dependent on the resolution of questions of constitutional, statutory or contractual construction where the danger of
inconsistent decisions with respect to individual members would confront the party opposing the class, the right to
selfexclusion must be balanced against the interests of the defendant. Also to be considered are the benefits of judi-
cial economy and the disposition of all claims in one action.

The court in its order of certification can take all these factors into account.

In summary, I am denying the parties’ requests that I preliminarily approve the settlement and that I preliminarily certify the
class for three reasons:

First, the Stipulation of Settlement providing for the release of all claims for monetary relief arising out of the Merger
Transaction does not secure an adequate advantage to the class and is, therefore, not within the range of possible approval.
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Second, the named plaintiffs cannot pursue a class action where the members of the class are better served if the court does
not certify the action as a class action.

Third, the Pennsylvania Rules of Civil Procedure governing Class Actions do not authorize a court to certify a class action that
does not include the right to opt out where the complaint seeks monetary relief.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
For the reasons set forth in the Opinion accompanying this Order of Court, I am denying the parties’ requests that I preliminarily

approve the Stipulation of Settlement and certify the class so that notice can be mailed to them.

BY THE COURT:
/s/Wettick, J.

Dated: April 18, 2012

1 If this court gives preliminary approval of the settlement, the parties also seek preliminary certification of the proposed class,
approval of the content and manner of summation of the notice, and the scheduling of a fairness hearing to determine whether to
grant final settlement approval.
2 Plaintiff ’ Memorandum is submitted on plaintiffs’ behalf alone in support of the Joint Motion. Plaintiffs’ Memorandum at 1 n.1.
3 However, in a written report dated October 31, 2011, the Special Committee concluded that the Board and management of
Parkvale did not breach any fiduciary or disclosure duty. Plaintiffs’ Memorandum at 5.
4 The Stipulation of Settlement provides that (1) defendants acknowledge that class counsel is entitled to a reasonable award on
their fee application, (2) defendants reserve the right to contest the amount of the fee award, and (3) payment of the fees is sub-
ject to the consummation of the merger and entry of a final judgment dismissing the action with prejudice. Plaintiffs’ Brief, Ex. A
at 15.
5 I recognize that under Delaware law a plaintiff can bring a class action seeking additional disclosure, and if the case is resolved
through additional disclosures it is possible for counsel fees to be awarded under the common benefit doctrine. However,
Pennsylvania does not recognize this doctrine. Petow v. Warehime, 996 A.2d 1083, 1089 (Pa. Super. 2010).
6 If plaintiffs were required to litigate the disclosure claims, any relief would address only additional disclosures. The litigation
would not have any impact on the damage claims.
7 This could have been accomplished by the named plaintiffs, with the consent of the court, discontinuing the damage claims.
8 A mandatory class action is one in which no member of the class can opt out.
9 If an opt-out provision is required where a settlement agreement provides for each person who purchased a Honda Accord in
2009 to receive $3.00, it would clearly be required where each customer will give up his or her claims for $0.00.

Portfolio Recovery Associates, LLC v.
Edward P. Price

Contract—Motion to Strike Judgment—Assignment of Debt

No. AR-07-005821. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—May 7, 2012.

OPINION AND ORDER OF COURT
Defendant’s Motion to Strike Judgment is the subject of this Opinion and Order of Court. This default judgment was entered on

August 14, 2007 in the amount of $6,175.20 for failure of defendant to file a responsive pleading.
On May 22, 2007, plaintiff filed a nine-paragraph complaint. In paragraph 3, plaintiff alleges that at the request of defendant,

plaintiff sold and delivered to defendant goods and/or services at the times, of the kinds, in the quantities, and for the prices set
forth in plaintiff ’s records, a true and correct copy of which is attached as Exhibit A. Paragraph 4 states that defendant received
and accepted the goods or services described in Exhibit A. Paragraph 5 states that the prices set forth in Exhibit A are fair,
reasonable, and market prices. Paragraph 7 states that there is a balance due and owing of $6,097.73 from March 25, 2005.

I have attached Exhibit A to this Opinion. It sets forth only Debtor’s Name—Edward P. Price; Account Number—
xxxxxxxxxxxx8519; Original Creditor—Providian National Bank; Date of Debt—March 25, 2005; and Balance Due—$6,097.73.

The complaint describes plaintiff as follows: Portfolio Recovery Associates, LLC, is a company with its principal place of busi-
ness located at a street address in Philadelphia (which is the same as its attorney). While the complaint identifies Providian
National Bank as the Original Creditor, it never alleges that Providian National Bank assigned the account. In fact, in the complaint,
plaintiff never alleges that it has any ownership interests in the account that is the subject of plaintiff ’s complaint.

On December 23, 2011, defendant filed his motion to strike the default judgment. He contends that the default judgment is
defective on its face because while the complaint states that the original creditor was Providian National Bank, the complaint does
not allege that plaintiff was an assignee of Providian National Bank. In fact, the complaint does not even allege that plaintiff has
any ownership interest in any account or instrument.1

Defendant contends that the judgment is defective on its face because of the complaint’s failure to identify plaintiff as a holder
of the debt described in Exhibit A. Plaintiff, on the other hand, contends that defects in the complaint cannot be addressed through
a motion to strike a default judgment.
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Defendant relies on the opinion of the Pennsylvania Superior Court in Wells Fargo Bank N.A. v. Lupori, 8 A.3d 919 (Pa. Super.
2010), and my opinion in North Star Capital Acquisition, LLC v. Smith, 159 P.L.J. 414 (2011).

Prior to the Lupori opinion, in U.S. Bank, N.A. v. Mallory, 982 A.2d 986 (Pa. Super. 2009), the Pennsylvania Superior Court
considered whether a default judgment entered in a mortgage foreclosure proceeding should be stricken on the ground that in the
complaint the plaintiff merely asserted that it was the owner of the mortgage. The complaint did not comply with the pleading
requirements for mortgage foreclosure actions (Pa.R.C.P. 1147) that the complaint include the date of any assignments and a state-
ment of the place of record of such assignments.

The Court rejected the argument that the default judgment should be stricken for noncompliance with Rule 1147. It ruled that
the judgment may not be stricken where the plaintiff alleges the existence and date of the mortgage and the fact that the plaintiff
was now its legal owner.

In Lupori, also an action in mortgage foreclosure, the complaint never contained any allegations in which Wells Fargo identified
itself as the owner of the Luporis’ mortgage. The Court concluded that in this instance the petition to strike the default judgment
should be granted. It distinguished Mallory on the ground that in Mallory the bank alleged that it was the owner of the mortgage and
also alleged the existence of a pending assignment.

In North Star Capital Acquisition, LLC v. Smith, I struck the default judgment entered for failure of the defendant to respond
to a credit card complaint because the complaint alleged only that the creditor was Wells Fargo Financial. It made no mention of
any assignment from Wells Fargo Financial to the plaintiff. I based my ruling on Lupori.

The fact situation in the present case is identical to the fact situation in Smith. There is no mention of any assignment to
plaintiff.

Plaintiff contends that my decision in Smith was erroneous because Lupori should be confined to mortgage transactions. I
disagree because in Mallory, the plaintiff did not comply with Rule 1147. Nevertheless, the Court refused to strike the default
judgment.

In other words, noncompliance with Rule 1147(a)(1) could not have been the basis for the Lupori decision because it recog-
nized Mallory as good law. Thus, the Lupori decision must have been based on noncompliance with the pleading requirements
of Pa.R.C.P. 1019 and the requirement of Pa.R.C.P. 2002 that all actions be prosecuted by and in the name of the real party in
interest.2

Also, there is no good reason why there would be one rule governing the striking of default judgments in mortgage foreclosure
actions and another rule governing the striking of default judgments in contract actions. Lupori should apply whenever there is
nothing in the pleadings showing why the plaintiff may prosecute this claim.

In summary, since Mallory holds that noncompliance with the pleading requirements governing mortgage foreclosure actions
cannot be the basis for striking a default judgment, there is no merit to plaintiff ’s position that the Lupori opinion is based on non-
compliance with the pleading requirements governing complaints in mortgage foreclosure. Lupori, instead, provides for a default
judgment to be stricken whenever the plaintiff ’s complaint does not contain any factual allegations showing why the plaintiff may
prosecute the claims raised in the complaint.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 7th day of May, it is hereby ORDERED that defendant’s Motion to Strike Judgment entered in these proceedings

is granted.

BY THE COURT:
/s/Wettick, Jr., J.

1 I assume that this is a credit card case because Exhibit A describes a sixteen-digit account number (credit cards have sixteen
digit account numbers). However, plaintiff ’s allegations that it sold and delivered goods and services to defendant for prices set
forth in plaintiff ’s records is inconsistent with the allegation that Providian National Bank is the original creditor.
2 The Mallory opinion, supra, 982 A.2d at 993, referred to both Rule 1147 and Rule 1019; it concluded: “Appellee adequately met
the requirements of Pa.R.C.P. 1147 and 1019 ....” In Lupori, supra, 8 A.3d at 922 n.3, the Court stated that it observed that the Rules
of Civil Procedure require all actions to be prosecuted by and in the name of the real party in interest.

EXHIBIT “A”
NO. AR-07-005821

PORTFOLIO RECOVERY ASSOCIATES, LLC
c/o David J Apothaker, Esquire
2417 Welsh Road, Suite 21 #520

Philadelphia, PA 19114

EDWARD P PRICE
404 EDGEMONT ST
PITTSBURGH, PA 15211-2406

STATEMENT OF ACCOUNT

Debtor’s Name: EDWARD PRICE

Account Number: xxxxxxxxxxxx8519

Original Creditor: PROVIDIAN NATIONAL BANK

Date of Debt: March 25, 2005

Balance Due: $6,097.73

Our File No.: 84939
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In Re: Tam. M. - 185-2010, N.M. - 186-2010, Tad. M. 187-2010,
Tae. M. 188-2010, Tai. M. 189-2010, Ti. M. 190-2010, Ty. M. 191-2910

Termination of Parental Rights—Coordinate Jurisdiction Rule—Termination without Adoptive Placements—
One-Judge-One-Family

No. 185-2010, 186-2010, 187-2010, 188-2010, 189-2010, 190-2010, 191-2910. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Orphan’s Court.
McVay, J.—May, 2012.

OPINION
HISTORY OF CASE

Allegheny County’s Office of Children, Youth and Families (CYF) filed TPR petitions on August 30, 2010, that sought termina-
tion against mother T. M. and fathers W. Brown, W. Smith, J.L. Johnson, and C.J. Jackson and the unknown fathers pursuant to the
Adoption Act of 1980, as amended under the following sections of 23 Pa. C.S.A. § 2511 (a)(1)(2)(5)(8) and (b).

T. M. is the mother of Tad. M. (D.O.B. 02/07/1999), Tam. M. (D.O.B. 06/24/2000), Tai. M. (D.O.B. 07/17/2001), Ti. M. (D.O.B.
07/17/2001), Ty. M. (D.O.B. 10/24/2004), N.M. (D.O.B. 08/08/2005) and Tae M. (D.O.B. 11/13/2006). The Guardian Ad Litem (GAL)
appeals the January 12, 2012 Order of this Court denying the termination of Mother’s parental rights.1

Factual and Procedural Summary
The mother and children have an extended history with CYF dating back to 2001 with allegations of physical abuse and neglect

being made in 2002. Since then, all of the children had been found dependent by previous trial judges and all of the children had
been in multiple stranger placements for varying and significant amounts of time. At this court’s first hearing with this family on
April 4, 2008, Tad. M. was the only child in the mother’s custody. After the hearing, this court ordered the reunification of Ti. M.
and Tai. M. with Mother and found that Mother was in substantial compliance and progress in meeting her Family Service Plan
goals and In Home Services were to continue. Mother’s visits with all other children in placement remained supervised. On June
18, 2008, upon motion of Mother, this court modified Mother’s visitation permitting a change of location and increasing visits upon
agreement of the parties.

At the next Permanency Review Hearing on July 11, 2008, this court ordered Ta. M., Ty. M., N.M., and Tae. M. to remain in
foster care placement with Mother to continue to work and cooperate with In Home Services. CYF was to investigate Mother’s
paramour and all other possible caretakers and visits with Tae. M. were increased to overnights.

Approximately one month later on August 15, 2008, this court heard In Home Dependency Reviews for Tad. M., Ti. M. and Tai.
M. and Permanency Reviews for the children who remained in placement (Tae. M., N.M., Ty. M. and Ta. M.). The court found
Mother to be in substantial compliance with the Permanency Plan and that she was making progress toward alleviating the
circumstances that necessitated the current placement. At the conclusion of the hearing, it was ordered that In Home Services
were to remain in place and Mother was to comply with her family service plan (FSP) goals. In addition, this court ordered that
Tae. M. be returned to Mother’s custody, and again, as opposed to yet another stranger care placement, with Mother and children
to continue with family therapy. The other children N.M., Ty. M., and Tam. M. were to remain in their newer foster homes. Mother’s
visitation remained status quo. In addition, it was ordered that interactional evaluations between Mother and children with Dr.
Sigmund were to take place in Mother’s home.

On August 27, 2008, this court ordered the return of Tam. M. to Mother’s home as opposed to another stranger care placement,
with In Home Services. The child was to be enrolled in school and all necessary information was to be transferred so that Tam. M.
could begin the 2008 school year. After August 27, 2008, all of the children had been returned to Mother, except for N.M. and Ty.
M. who remained in foster care. Within a week of Tam. M.’s return to Mother, the GAL filed a Motion To Compel Compliance in
which numerous allegations were made alleging Mother’s failure to comply with FSP goals as per this court’s order dated August
15, 2008. A hearing was held on September 12, 2008, and Mother was ordered to comply with all FSP goals and should Mother fail
to comply within ten (10) days, CYF was ordered to bring a Shelter Hearing before this court on September 26, 2008. Mother was
also ordered to provide an address for her paramour and he was not to be around the children unsupervised. Neither CYF nor the
GAL filed for a subsequent emergency hearing.

The next review hearing on this matter was on November 21, 2008. At the conclusion of the In Home Dependency Review hear-
ing for Tad. M., Tam. M., Tai. M., Ti. M. and Tae. M., it was ordered that the children’s placement with Mother remain status quo.
The criminal history of Mother’s paramour was considered. The Shelter Review of N.M. and Ty. M. required both children to
remain in their current foster homes.

Mother’s visits with her placed children were to remain status quo with extended visits for the Thanksgiving and Christmas
holidays, and the visits were to move to unsupervised overnight upon the agreement of the parties, with spot supervision to be
provided by the agencies. This case was scheduled for review before this court on January 9, 2009.

On January 7, 2009 and two days prior to the next scheduled review hearing, CYF’s motion requesting that Tad. M., Tam. M.,
Tai. M., Ti. M., Ty. M. and N.M. be transported to Children’s Hospital of Pittsburgh (C. H. P.) for forensic interviews was granted.
The next day, January 8, 2009, CYF brought an Emergency Custody Authorization based on the forensic interviews at C.H.P. in
which the children disclosed that Mother “whoops them with belts and hangers”, smokes weed and had witnessed Mother and
paramour having sexual relations.

All children who had been residing with Mother were removed on January 8, 2009. At the January 9, 2009 shelter hearing, this
court ordered that Tad. M., Tam. M., Tai. M., and Tae. M. remain placed in shelter foster homes with the children to continue to
attend their current schools. Ty. M. and N.M. were to remain in their current foster placements. If Mother was unavailable, the
GAL was to be appointed Educational Guardian and Sharon Profeta, Esquire was to be appointed as Medical Guardian. Mother’s
visits were to be supervised every other week, split between the foster homes. Mother was also ordered to have a urine screen on
January 9, 2009 and randomly thereafter. The next hearing on this matter was a shelter hearing which took place on February 6,
2009. At the time of this hearing all seven (7) children were in stranger homes. CYF caseworker, C. C., testified that Tae. M., Ti.
M., Ta. M., Ty. M. and N.M. were all doing well in foster care, despite the fact that Tad. M. and Tai. M. had been placed in several
stranger foster homes since their placement on January 9, 2009. CYF requested a ”goal change” to adoption with permission to
place in appropriate preadoptive homes. CYF also requested the “goal change hearing” due to the new allegations of abuse and
neglect and the fact that the case has been active since 2002. The minor child, Tad. M. also testified recanting her disclosures of
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physical discipline that she had made to the C.H.P. forensic interviewer. At the end of this hearing it was ordered that all children
remain in placement with permission to place and Mother’s supervised visits were to remain status quo. Also, an expedited
“contested goal change hearing” was scheduled for March 6, 2009 before this court. Finally, and prior to the March 6, 2009 hear-
ing, this court had ordered that an interactional evaluation with all children, at the same time, be completed by Dr. Sigmund and
considered at the expedited goal change hearing.

On March 6 and March 16, 2009, the court considered CYF’s and GAL’s request for a single goal change to adoption under the
Allegheny County abolished practice of a “contested goal change” permanency review hearing. Mother’s position was to keep
reunification as a goal. During the two-day hearing, the court heard from nine different witnesses including Dr. Cathy Sigmund,
Ph.D., the court appointed Psychologist. Dr. Sigmund had most recently evaluated Mother and all children on February 27, 2009,
at which time she conducted an interactional evaluation with Mother and all of the children and individual evaluations of Mother
and the older children, Tad. M., Tai. M., Tim. M. and Ta. M. Dr. Sigmund’s report indicated that all of the children continue to be
attached and bonded with Mother, as well as bonded and attached to each other. The report also found that Mother did a good job
managing her time and activities between her children whose ages range from 2 to 10 years. Dr. Sigmund also noted the fact that
the children were better behaved while with Mother than during their individual interviews. Dr. Sigmund indicated that the chil-
dren’s behavior was suggestive of a need for individual, behavioral, professional health interventions and a need for evaluations
by a psychiatrist for possible medication management. Dr. Sigmund expressed concern regarding inconsistencies with regard to
the children’s allegations of physical abuse and the lack of any recent physical evidence of abuse. Dr. Sigmund’s report also notes
concern about the repeated issues that these children have had to endure i.e. excessively poor and multiple stranger care place-
ments and opined that out of home stranger placements may be as re-traumatizing as physical injury or neglect.

Prior to making a recommendation concerning an appropriate permanency goal, Dr. Sigmund advised that she would need the
following information: 1) Any additional corroborating information from CYF, Kids Voice, CASA and/or Parent Advocate; 2) infor-
mation from CYF detailing the children’s placement history and related outcomes; 3) final outcome of recent allegations of phys-
ical and sexual abuse; 4) Children’s medical and dental histories, schedule of appointments, missed appointments, both when in
Mother’s care and outside of Mother’s care; 5) children’s academic and educational information and history including special
education services and evaluations; and 6) Mother’s and children’s participation in behavioral health services, outcomes and
schedule of appointments, compliance, rates, etc.

Dr. Sigmund’s psychological evaluation of Mother was based on Mother’s presentation, on clinical interviews, and on CYF’s
historic information concerning Mother. Dr. Sigmund determined that Mother meets clinical criteria for the following diagnoses:
Cannabis abuse, Adjustment Disorder with Mixed Disturbance of Emotions and Conduct, Rule Out, Mood Disorder NOS and Rule
Out Personality Disorder NOS. Dr. Sigmund’s recommendation for Mother was to receive In Home, Family Focused Behavioral
Health Services to address symptoms and problems with her diagnoses. The report also recommended that Mother should receive
a complete drug and alcohol evaluation for substance use/abuse and any rehabilitation services and treatment. In addition,
Mother’s continued, supervised visitation with children be contingent upon Mother’s being compliant with mental health services
and clean urine screens.

At the conclusion of the March 16, 2009 hearing, this court ordered all children to remain in their current placements and
denied CYF’s request for a goal change to adoption for all children. The court denied the goal change based upon Dr. Sigmund’s
evaluation and conclusion of a strong family bond and attachment and because she needed more information in order to further
evaluate. Mother was ordered to have mental health and drug and alcohol evaluations and was required to follow all recommen-
dations and submit to random urine screens. The court also ordered Mother to complete all FSP goals with recommendations from
Dr. Sigmund and Tad. M.’s therapist, Ms. Mocha. The next scheduled review for this case was set for June 17, 2009.

On March 23, 2009, the GAL filed an Appeal On Behalf of All Children, before the expert had concluded her evaluations and
against the weight of the existing evidence as to best interests of the children in that the children had no meaningful relationship
with any adult other than their mother, they were living with total strangers, and most significantly, they were clearly bonded as a
family. The Superior Court identified these appeals as Children’s Fast Track Appeals and consolidated these appeals for purpose
of briefing and argument.

On May 7, 2009, the court granted CYF’s Emergency Motion to change Ty. M.’s placement because of yet another failed stranger
care foster home. The court also ordered Mother to provide a list of possible family members as placement options and for CYF to
employ Family Finding for all children which is a Pa. Supreme Court sanctioned best practice initiative. The record reflects that
the court ordered Family Finding prior to the children having any meaningful relationships with the strangers with whom they
were living and upon consideration of their strong attachment with Mother and each other and nobody else.

At the next permanency review hearing on July 1, 2009, the court found that Mother was in substantial compliance with the
permanency plan and had made moderate progress towards achieving her FSP goals. The court ordered Mother to continue with
all FSP goals and treatments. Foster parent S. J. was appointed medical guardian for Tae. M., and educational and medical
guardian for Ti. M. and Ta. M. The next hearing date for this matter was rescheduled to August 19, 2009. This court notes that
Dr. Sigmund’s supplemental report dated July 1, 2009, recommended that the goal not be changed to adoption evidentiarily
confirming this court’s March 16, 2009 denial of CYF’s request for a goal change.

As a result of a shelter hearing on July 27, 2009, the court ordered another removal of Ta. M. from placement with S. J. and
vacated her prior appointment as educational and medical guardian. The child was ordered to be placed in the foster home of
B. J. S., and appointed Sharon Profeta, Esquire as the child’s educational and medical guardian. On August 20, 2009, the court
granted GAL’s Motion to Continue the Children’s Shelter Review Hearings and also ordered the CYF caseworker to have this
family participate in the CYF Family Group Decision Making best practice initiative. This court would like to emphasize that Dr.
Sigmund’s supplemental report dated, July 1, 2009, and almost 3 years ago, recommended that this case be moved from the tradi-
tional CYF supervision/ placement to a newer Family Group Decision Making (FGDM) which is a family empowerment initiative
of Allegheny County CYF and the currently recognized Pa. Supreme Court best practice.

On September 9, 2009, the court granted GAL’s Motion Confirming the Removal of Ti. M. from Foster Home due to allegations
that child inappropriately touched the four year old foster sister and his two year old biological brother, and ordered yet another
shelter foster home as placement until the child could be placed in a long term foster home. The court reappointed Sharon Profeta,
Esquire as the child’s guardian.

The court deferred the “goal change hearing” on October 30, 2009, but conducted a permanency review hearing for each child.
The court ordered Mother to continue to comply with her FSP and cooperate and follow all recommendations from Mercy
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Behavioral and POWER. CYF was ordered to continue to monitor this case and to provide services as previously ordered. CYF had
to again be ordered to refer this case to Family Group Decision Making as nothing had happened and CYF had not followed best
practice. Tad. M. was to remain at Holy Family Group Home with permission to place with an appropriate relative upon the agree-
ment of all parties. Tai. M. to remain in the foster home of J. A. with permission to place the child in RESPITE care. CYF was also
given permission to place the child with an appropriate relative upon agreement of all parties. Ta. M. was ordered to remain in his
current foster home. Ti. M. was to remain in his current foster home. Ty. M. was to remain in the care of his godmother, D.H. N.M.
was to remain in the foster home of G. O. Tae. M. was to remain in the foster home of S. J. Visitation between Mother and all
children were to remain status quo.

On December 18, 2009, the court increased visits with Mother and Tad. M. which were to take place at Mother’s home. The
court also appointed Eli Zlokas, Esquire as temporary educational guardian of Tad. M., Tai. M. and Ty. M.

The next permanency review and goal change hearing took place on January 6, 2010, March 31, 2010, and April 7, 2010. On
January 6, 2010, Dr. Sigmund’s testimony was taken and incorporated into the record in which she again recommended that the
goal not be changed to adoption. The permanency review hearing was continued to March 31, 2010. Approximately one year after
the appeal was filed, on February 19, 2010, the Superior Court reversed the trial court’s order of March 16, 2009, and changed the
goal to adoption. The continued permanency review hearing took place on March 31, 2010 in which Dr. Pepe’s and the CYF case-
worker’s testimony were taken and incorporated into the record.2 The hearing was continued by agreement of all parties to April
7, 2010 so the court could hear the testimony from all additional witnesses. On March 31, 2010, the court ordered that Tad. M.
remain in the care of Holy Family, Ta. M. remain in the foster home of B.J.S., Tai. M. remain in the care of the foster home of S.B.,
Ti. M. remain in the care of the foster home of B. B., N. M. remain in the care of the foster home of G.O., Tae. M. remain in the
care of the foster home of S. J. and Ty. M. remain in the care of his godmother D. H. At the conclusion of the hearing on April 7,
2010, all children were ordered to remain in their current placements with all other matters to remain status quo. This court would
reemphasize that prior to and also after the Superior Court’s February 19, 2010 Opinion changing the goal to adoption, both
psychological experts, Dr. Cathy Sigmund twice and Dr. Patricia Pepe at every permanency review recommended against a goal
change to adoption. The court continued the permanency review, hearing until June 30, 2010.

On May 21, 2010, the court heard Mother’s Motion requesting that CYF accommodate Mother’s school schedule when making
appointments for her and the children, and, when necessary, provide Mother transportation to the appointments. The court ordered
the parties to meet to create a schedule that does not conflict with Mother’s schedule, and for CYF to provide transportation to said
appointments as needed.

On June 7, 2010, CYF filed an emergency motion to change the placement of Ti. M. to an intensive residential treatment (IRT)
foster home, which the court granted on June 9, 2010. On the same date, GAL filed an emergency motion requesting that Tai. M.
be granted permission to travel out of state with the foster mother. The court granted GAL’s motion with the only provision that
missed visits be made up with Mother.

At the June 30, 2010 scheduled permanency review hearing, CYF and GAL requested a continuance so they could file legal
briefs opposing Mother’s request for a “goal change hearing.” to change the goal back to reunification as consistent with all of the
psychological evidence. The court granted the continuance and also ordered that Tad. M., Ty. M., Ti. M., N.M. and Tai M. shall
remain in their current placements and all other matters remain status quo.

On July 7, 2010, the court granted CYF’s motion confirming the placement of Tad. M. in the foster home of T.P. and granted
Mother’s motion to permit Mother to have a supervised birthday visit in her home for her twins Tai. M. and Ti. M. The court also
granted Mother’s request for a birthday visit with N.M. on August 8, 2010.

The permanency review hearing scheduled for August 18, 2010, was continued to September 29, 2010. CYF filed TPR petitions
for all children on August 30, 2010, contrary to their long standing policy against the creation of legal orphans and the recommen-
dations of both psychological experts.

At the September 29, 2010 Permanency review hearing, the court made the following findings contained in its October 18, 2010
CPCMS permanency review order. Mother has made moderate progress in complying with her permanency plan and alleviating
the circumstances which necessitated original placement of the children. Mother has visited the children on a regular basis, and
has been receiving her mental health therapy and moving towards psychological stability. Mother has also shown a lot of growth
and has continued to be more collaborative and consistent with the children’s M.H. therapists, medical providers and school
personnel. The court also found that now a second expert, Dr. Patricia Pepe, retained by CYF and GAL because the first expert
recommended reunification, also concluded that she also would not recommend a goal change to adoption specifically related to
the best psychological interests of the children. Dr. Pepe opined that, given the magnitude of the children’s psychological and
behavioral issues, the reality of a successful adoption placement was unlikely for most of the children. The court then entered a
voluminous and comprehensive order specifically ordering that all family members utilize one service provider and a unified crew
be involved with the visitation with all children and Mother. During these visits, Mother was to be provided parent modeling, which
includes assisting Mother with managing the children and help children address issues and intervene during parent/child visits.
The court also ordered Dr. Pepe to evaluate all children and Mother, and to recommend a concurrent plan to be implemented by
CYF Family Group Decision Making. The court further ordered the following for each child:

Ta. M. remain in placement in the foster home of B.J.S. The child was to be evaluated for additional counseling and continue
his extra curricular activities and continue to attend the same school for 2010-2011 school year;

Tad. M. remain in the foster home of T. P. and child was to have therapy addressing both immediate and long term psychological
problems and have an individualized educational plan (IEP) for the 2010-2011 school year. In addition, the child should be consid-
ered for a TSS outside of school hours as recommended by her former therapist. CYF was provided permission to place in an IRT;

Ti. M. was to remain in IRT foster home of T. S. and N. S. The child was to continue individual counseling for his behavioral and
emotional needs and have a new comprehensive IEP addressing his educational and behavioral needs. The child was to receive
educational and therapeutic care and medications were to be monitored.

Tai. M. remain in the foster home of S. B. The child was to continue his M.H. therapy and have his medications monitored and
increased as medically appropriate. Foster mother, Mother, teachers and therapists were to follow recommendations in Dr.
Shonburg’s report in dealing with child’s behavior and cognitive deficits. In addition, the child was to have special education classes
for the 2010-2011 school year.

Ty. M. was to remain in the therapeutic foster home of M. D. The child was to receive intensive therapy as ordered by Dr. Clark
and request a partial hospital classroom. The child’s medications were to be monitored with collaboration between teachers and
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treating psychiatrist. In addition, the child was to continue mental health services and was ordered to have a neuropsychological
evaluation for a thorough understanding of his cognitive and behavioral needs.

Tae. M. remain in the foster home of S. J. and was to continue to attend YMCA day care and follow all recommendations of the
YMCA developmental screening. Child to continue speech and OT therapy services.

On November 11, 2010, and at least fourteen months after ordered, and sixteen months after expert recommended, Mother was
required to file a motion to have CYF provide FGDM3 with the children’s addresses so arrangements could be made to transport
the children to the FGDM conference that was scheduled for Saturday, November 12, 2010. Incredibly, CYF had provided notice to
Mother and Mother’s attorney that the children were not going to be transported to the court ordered FGDM conference. Judge
Mulligan ordered the FGDM conference scheduled for November 12, 2010 be postponed to November 20, 2010 and CYF was direct-
ed to be prepared to provide transportation for children to FGDM, either directly or indirectly. On November 19, 2010, this court
reaffirmed Judge Mulligan’s November 12, 2010 order, and ordered the children to attend the November 26, 2010 FGDM confer-
ence and CYF to provide the children’s addresses to FGDM so they could arrange for the transportation of the children.

On December 3, 2010, the court granted Mother’s motion requesting extended supervised Christmas home visits with all of her
children during the week of December 20, 2010. Mother’s counsel filed a Motion to Compel Compliance With Court Order on
December 10, 2010. CYF had sent Mother’s counsel an e-mail outlining Mother’s Christmas visit that did not comply with this
court’s December 3, 2010 order. CYF had only scheduled a two hour visit with the children and Mother at CYF’s Lexington offices,
which was contrary to what the court ordered on December 3, 2010. Again, on December 17, 2010, this court granted Mother’s
Motion to Compel Compliance granting an extended supervised home visit with Mother and all of her children during the week of
December 20, 2010 with FGDM to set up the visit in addition to what had already been scheduled.

On February 2, 2010, the court denied Mother’s Motion to Compel Compliance with Court Orders dated October 18, 2010, as to
the issue of the reasonable efforts of CYF, and upon reflection perhaps erroneously, as it was the court’s intent to foster all parties’
cooperation with Family Finding and Family Group Decision Making. The court, on the same date, granted Mother’s motion for an
extended birthday home visit. In addition, the court ordered CYF to provide transportation for all children to and from family
group therapy and parent modeling at Wesley Spectrum on a weekly basis. CYF was also ordered to transport each child to attend
individual therapy with Mother at Wesley Spectrum on a weekly basis per Dr. Pepe’s recommendations.

On February 7, 2011, the court granted CYF’s Motion to place Tae M. with an appropriate foster home and Mother to provide
CYF information regarding potential relative placement for CYF investigation and consideration.

The court, on March 2, 2011, issued corrective orders for Tae. M., Ti. M., Ty. M, Ny. M., Ta. M. and Tad. M. ordering all to
participate in weekly family therapy with Mother. In addition, Tad. M. and Mother were ordered to have weekly therapy together.

At the March 2, 2011 hearing, this court also issued an order that Mother’s paramour was to have no contact with Tad. M. The
court also appointed S. M. the medical and educational guardian of Ny. M. and Sharon Profeta, Esquire, the medical and educa-
tional guardian of Tae. M.

On March 30 and April 4, 2011, the court conducted permanency review hearings for all children. At the conclusion of these
hearings the court issued an order dated April 4, 2011, which found that Mother had been making moderate progress in comply-
ing with her permanency plan. The court noted that Dr. Pepe reported that Mother had made progress with interacting when all
children are present. Dr. Pepe also reported that Mother had shown progress in developing insight into her own behavior and has
addressed her mental health and D/A issues. The court also found that CYF had not made Dr. Pepe aware of the court’s October
18, 2010 order directing Dr. Pepe to develop a concurrent plan to be implemented by CYF Family Group Decision Making, four
months previously. The court further found that THE GOAL FOR ALL CHILDREN, AS PER DR. PEPE’S RECOMMENDATION,
IS TO STABILIZE THE CHILDREN BEHAVIORALLY AND PSYCHOLOGICALLY. At the time of this hearing, three of the
children Tam. M., Tad. M. and Tae. M., were placed with relatives, and only one child N.M., was in a pre adoptive home, and
two children were in IRT foster homes.4

On July 6 and 27, 2011, the court conducted permanency review hearings for all of the children. The court issued an order dated
July 27, 2011, which made the following findings: The order indicated that all of the children when interviewed in camera, on July
27, 2011, and they all expressed their wish to visit Mother and their siblings more frequently, and displayed a significant bond with
Mother, as observed by the court in its unprofessional opinion. All of the children expressed their desire to be reunited with Mother
and their siblings. The court order also noted that Mother has been making moderate progress toward alleviating the circum-
stances which necessitated the original placement and was complying with her permanency plan. The court found that Mother had
been consistently attending therapy at Mercy Behavior Health, was consistent with her medication management, and had been
consistently visiting the children. The court order also noted that Mother continues to struggle with drugs or alcohol, and had tested
positive for THC twice since April of 2011, but was clean when tested on July 27, 2011. The court also found that FGDM did not
complete a concurrent plan for these children based on Dr. Pepe’s recommendations since they were not provided the necessary
information. The court ordered that a permanency planning/ family engagement meeting to occur before the next court hearing
where all parties were to attend.

Sitting as a trial Judge in Orphan’s Court and following a series of hearings on April 27, 2011, May 4, 2011, May 11, 2011, June
22, 2011, August 17, 2011, August 31, 2011, October 12, 2011 and November 23, 2011, and a lengthy review of the exhibits, this court
on January 12, 2012, denied CYF’s petition and found that CYF did not provide clear and convincing evidence that terminating the
parental rights of T.M. (mother) would serve the needs and welfare of the children under 23 Pa. C.S.A. 2511 (b). On February 12,
2012, the GAL filed a Notice of Appeal along with the following Concise Statement of Matters Complained on Appeal:

1.) The Trial Court abused its discretion and/or erred as a matter of law in accordance with the coordinate jurisdiction
rule, in that the Superior Court of Pennsylvania (I.O.P. 65, 37, Nos. 518-523 Western District Appeal 2009) had previously
reversed this Trial Court, changed the goal to adoption and held that there can be no purpose served by continuing to
reunite the family.

2.) The Trial Court abused its discretion and/or erred as a matter of law in denying Children Youth and Families’ petition
to involuntarily terminate natural Mother’s, T. R. M. a/k/a T. T. M. a/k/a T. Ri. M. a/k/a Ta. R. M. a/k/a T. R. Unrecorded
a/k/a Ta. R. Unrecorded’s rights pursuant to 23 Pa. C.S. § 2511 (a)(2), (5) and (8).

3.) The Trial Court abused its discretion and/or erred as a matter of law when it found that CYF did not present clear and
convincing evidence supporting the termination of parental rights of Mother pursuant to 23 Pa. C.S. § 2511(b).
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4.) The trial court abused its discretion and/or erred as a matter of law in considering testimony of the children because
the children could not cede their rights to minimal appropriate nurturing

5.) The Trial Court abused its discretion and/or erred as a matter of law in considering the dependency transcript of
children’s testimony, (marked for identification as “NM5”), because such evidence was taken under advisement by the
court, but not admitted into evidence.

DISCUSSION
“The Blind Side,” starring Sandra Bullock, as adapted from the Michael Lewis semi-autobiographical Michael Oher story, a

current professional football player with the Baltimore Ravens, contains two compelling scenes that capture what it is that we do
in Pennsylvania’s child dependency system. Scene one opens with Leigh Ann Tuohy meeting Michael Oher’s mom in her public
housing apartment with the following dialogue:

Mom: You a fine Christian lady.

Leigh Anne Tuohy: Well, I try to be.

Mom: This is really nice what you’re doin, but don’t be surprised if one day you wake up and he gone.

Leigh Anne Tuohy: What do you mean?

Mom: He’s a “runner.” That’s what the state called him after they took him from me.
Every foster home they sent him to, he’d slip out the window at night and come looking for me.
No matter where I was that boy would come and find me, take care of me.”

The next scene is at a Tuohy family dinner at which time the Tuohy’s want to ask Michael what he thinks about everything and
begins with Mr. Tuohy:

Sean Tuohy: “Michael, We have something we’d like to ask you.

Michael: What?

Sean Tuohy: Leigh Anne and I, we… Well… We’d like to become your legal guardians.

Michael: What’s that mean?

Sean Tuohy: What it means is, that we want to know if you’d like to become a part of this family.

Michael: I kinda thought I already was.”

These two scenes capture the essence of this case and underscore what we should be doing is finding loving homes for kids and
if there is attachment and bonding to their family, it is likely that children will continue to seek them out for some type of reunifi-
cation. The reality that children in stable, loving homes foster or adoptive, understandingly still want to see their families, and
we as child welfare courts should recognize and develop both relationships. While this court continues to review this case and
suggests that it has recently achieved a significant level of true permanency by finding homes through Family Group Decision
Making and Family Finding, and has also somewhat stabilized the overall well-being of each of the children, the legal outcome
remains in doubt. Fully understanding that the Adoption and Safe Families Act 1997 (AFSA) was enacted inter alia to expedite
legal permanency and reduce “foster care drift,” it is also abundantly clear that the ultimate exception to AFSA time frames should
be until a child finds meaningful, loving relationships with a family and committed homes are established! Nothing else should
legally matter. Unfortunately, this requires a change in thinking for attorneys, judges, social workers and all players in the child
welfare system regarding minimizing or elimination of the adversarial nature of the current system and recognition of the need
for a more family, solution-based, non adversarial approach, as has been continuously sought by this court. This court suggests that
CYF and GAL viewed the case under traditional AFSA analysis and the old social work model requiring either expedient parent
reunification or adoption, and focused solely on Mom’s conduct. Current best practice reflects families telling CYF and the courts
what works for the family with CYF, working collaboratively to strengthen, not terminate family bonds. Under this model, CYF
acknowledges that its role is not that of a legal advocate, but to empower the family to protect their children. In this case, almost
all foster families have relationships with Mom and the court sees these relationships as being at least similar to a separation or
divorce custodial situation as it relates to these children. Many of these relationships are better than those between divorced
parents. This court believes it should continue to to positively foster all of these adult and familial relationships.

In 2004, a Pew Commission Report entitled Pennsylvania Commission on Children in Foster Care Report to Congress
emphasized:

“ Although child welfare agencies and the courts share responsibility for improving outcomes for children in foster
care, institutional barriers and long established practices often discourage them from collaborating. Effective
collaboration requires that both entities change the way they think about their respective roles, responsibilities,
and priorities and engage in a new way of doing business together. Jurisdictions in which courts and agencies
have been able to make this shift have yielded better results for children”

The primary goal in the dependency case became and remains to stabilize the children behaviorally and psychologically, and
then continue with the permanent, safe, and loving homes for every child that we now appear to have. This ultimate goal can best
be accomplished through various permanent placements options of subsidized permanent legal custodianship (SPLC), kinship care
or open adoption. Although the end result may have different legal names and definitions, each should provide those children with
permanent, safe and stable homes, and without making a child a permanent legal orphan. Michael Oher’s response best reflects
what this court believes most children’s understanding of permanence to be a safe, loving home. He thought that he already was
part of the family and the legal relationship was insignificant to him. Permanence is foremost about the relationship and less about
its legal characterization.

GAL’s First Averment of Error
The GAL’s first matter raised on Appeal avers that this court abused its discretion and/or erred as a matter of law in accordance
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with the coordinate jurisdiction rule in that the Superior Court of Pennsylvania (I.O.P. 65, 37 Nos. 518-523 Western District Appeal
2009) had previously reversed this court and changed the goal in this case to adoption and that there can be no purpose served by
continuing to reunite this family. In Commonwealth v. Starr, 664 A.2d 1326 (Pa.1995) our Supreme Court described the law of the
case doctrine (which includes the coordinate jurisdiction rule) as precluding a trial judge from acting in the following circum-
stance; “upon remand for further proceeding, a trial court may not alter the resolution of a legal question previously decided by
the appellate court in the matter.” Starr, 664 A.2d at 1331. This court contends that it did not violate the coordinate jurisdiction rule
in this case. Upon receipt of the Superior Court’s Opinion on February 19, 2010, this court changed the goal in this case to adop-
tion as per the Superior Court’s Opinion.

The GAL contends this court abused its discretion when after the goal in this case was changed to adoption it did not terminate
CYF services for reunification. This court believes that the last sentence in the Superior Court’s Opinion stating, “there can be no
purpose served by continuing to work to unite the family” is dictum, and continued family services by CYF are not automatically
terminated by a change of goal from reunification to adoption and perhaps more significantly, the issue was not addressed specif-
ically by the Superior Court. In fact, this court contends that concurrent planning is always the preferred practice in all depend-
ency cases as outlined by our Supreme Court in In Re. R.J.T., 9 A.3d 1179 (Pa. 2010) and In Re S.E.G., 901 A.2d 1017 (Pa. 2006).
The Supreme Court in In Re R.J.T., 9 A.3d at 1191 citing In Re. S.E.G., 901 A.2d at 1029, stated that “concurrent planning is encour-
aged because it both protects the child from foster care drift by allowing agencies to consider adoption resources (including
kinship care) while keeping alive the potential of reunification.” This court opines that the Supreme Court is essentially saying that
court ordered goals are irrelevant and should certainly be flexible and about nothing more than to find a loving home for children.
This court emphasizes that concurrent planning was ordered almost two years ago and should have been an ongoing best practice,
but it never actually occurred as court ordered. The CYF caseworker’s testimony on November 23, 2011, clearly illustrates that
concurrent planning never took place (See H.T. p. 157-159, Cross exam by parent advocate and questioned by the court).

Q. Your concerns about the children attending the Family Group Decision Making Conference, you testified because
there was a court ordered goal of adoption, you didn’t want confusion; correct?

A. Ms. C. C.: Confusion, and because of what was going to be stated there, it would have been very difficult for the
children to process, I felt.

Q. But by the time that conference was scheduled, the Juvenile Court had already ordered that concurrent planning
take place; correct?

A. Ms. C. C.: Correct. But we had also filed our TPR.

Q. The Court: When I ordered Family Group after the Superior Court had changed the goal in the case, what did you
think that meant to you? What did you see as your role in the case?

A. Ms. C. C.: At that point in time I was very confused about what my role was.

Another factor that this court considered in ordering concurrent planning was the GAL and CYF’s expert, Dr. Pepe’s report on
October 24, 2009, and November 24, 2009, page 36, stated:

“One of the referral issues posed by OCYF and KidsVoice is if there should be a goal change to adoption. I have
multiple concerns about a goal change to adoption at the present time specifically related to the best psychological
interests of the children. Of the seven children, only Tae. M. is in a viable preadoptive placement. Given the mag-
nitude of the children’s psychological and behavioral issues the reality of a successful adoptive placement presents
as being unlikely. This issue is illustrated by the changes in foster placements that the children have experienced.
Tad. M. has had eleven changes, Tam. M. five, Tai. M. six, Ti. M. six, Ty. M. thirteen, N. M. five and Tae. M. six.
Some, but not all of the changes in placement occurred because of behavioral issues with the children. Some of the
other reasons included the children being left alone in a car by a foster parent and a foster parent reportedly test-
ing positive for drugs. An additional issue is related to attachment and bonding. During each of the interactional
evaluations between Mother and each child, it is obvious that all the children remain closely and emotionally
aligned with their mother and continue to view her as a psychological parent. In fact, I was somewhat surprised by
the degree of attachment N. M. exhibited as he had not been reunified with his mother, his siblings and has not been
home since the incident when his physical well being was reportedly compromised. Consequently, at the present
time, I do not recommend a goal change to adoption.”

Given the fact that both psychological experts in this case had provided opinions “that the goal should not be changed to adop-
tion” prior to and following the Superior Court’s opinion on February 19, 2010, this court continued to order concurrent planning
in this case. GAL and CYF chose not to withdraw their appeal despite their own expert recommending against their position.

Moreover, the relevancy of a goal change to adoption has been significantly diminished in child dependency cases by the Pa.
Supreme Court’s opinion in In Re. S.E.G., in which the court held that “an agency may file a termination petition even where reuni-
fication remains the permanency goal for the child.” In Re S.E.G. 901 A.2d at 1026. This court would opine that the goal in every
dependency case should be to find a permanent, safe home for every child and nothing more and that a legally designated court
goal, is largely irrelevant. Allegheny County no longer conducts contested goal change hearings prior to a TPR and believes it is a
bad practice and has since modified its procedure, so that now the contested goal change is the TPR hearing.

GAL Second and Third Averment of Error
This court will address GAL’s second and third averment of error together. GAL avers that the trial court abused its discretion

and/or erred as a matter of law in denying CYF’s petition to involuntarily terminate natural mother,T. M.’s parental rights pursuant
to 23 Pa. C.S. § 2511 (a)(2),(5) and (8). GAL also avers that the trial court abused its discretion and/or erred as a matter of law in
finding CYF did not present clear and convincing evidence supporting the termination of parental rights of Mother pursuant to 23
Pa. C.S. § 2511(b).

The court may properly terminate parental rights based upon only one of several grounds alleged pursuant to 2511(a). See In
Re J.E., 745 A.2d 1256 (Pa. Super 2000). In the present case, this court found that CYF did establish threshold grounds for termi-
nation pursuant to 23 Pa. C.S. § 2511 (a)(2) by clear and convincing evidence. In addition, this court found that all elements of 2511
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(a)(5) and (a)(8) were proven by CYF by clear and convincing evidence except for whether the termination of parental rights would
best serve the needs and welfare of the child which is a required element for both (a)(5) and (a)(8). However, this court found that
CYF did not prove clearly and convincingly, that terminating Mother’s rights would best serve the needs and welfare of the child
pursuant to 23 Pa. C.S. § 2511 (b). The statute provides: “[t]he court in terminating the rights of a parent shall give primary
consideration to the needs and welfare of the child”. 23 Pa. C.S. § 2511(b). In In re Adoption of R.J.S., the court stated:

Our case law has made it clear that under Section 2511, the court must engage in a bifurcated process prior to termi-
nation parental rights. Initially, the focus is on the conduct of the parent. The party seeking termination must prove
by clear and convincing evidence that the parent’s conduct satisfies the statutory grounds for termination delineated
in Section 2511(a). Only after determining that the parent’s conduct warrants termination of his or her parental rights
must the court engage in the second part of the analysis: determination of the needs and welfare of the child under
the standard of best interests of the child. Although needs and welfare analysis is mandated by statute, it is distinct
from and not relevant to a determination of whether the parent’s conduct justifies termination of parental rights under
the statute. One major aspect of the needs and welfare analysis concerns the nature and status of the emotional bond
between parent and child.

In re Adoption of R.J.S., 901 A.2d 502, 508 (Pa. Super. 2006). (internal citations omitted).

Our courts have also held that a parent/child attachment is an important element when considering the needs and welfare of a
child. In In re Mastock the Superior Court stated:

It is well established in the Commonwealth that “[c] ourts are required not only to focus on the behavior of the
parent, but more importantly are required to consider the effects of termination on the welfare of the child.”
Before granting a petition to terminate parental rights, it is imperative that a trial court carefully consider the
intangible dimension of the needs and welfare of a child–love, comfort, security, and closeness–entailed in a par-
ent-child relationship, as well as the tangible dimension. “Continuity of relationships is also important to a child,
for whom severance of close parental ties is usually extremely painful.”

In Re Mastock, 611 A.2d 737, 747 (Pa. Super 1992). (internal citations omitted).
This case essentially held that bonding and attachment are to be accorded greater consideration than parental conduct. The

most clearly convincing evidence in this case is the family’s attachment and bonding to each other. A further review of Dr. Pepe’s
findings and comments in her reports and testimony provides clear evidence of the children’s attachment with their mother. Dr.
Pepe’s evaluation and report dated 12/15/10 to 2/9/11, CYF’s exhibit F provides the following observations and findings regarding
the children’s attachment with their mother and siblings including:

P. 26 Re: Tam. M. “He also described a continuing attachment towards his mother.”
P. 27. “During the interactional evaluation with Ty. M., N. M. and Tad. M., Mother consistently exhibited positive and appropri-

ate parenting skills. She easily engaged in play with the children and was able to positively structure them in play. Additionally,
she exhibited positive communication with the children and all three of the children were consistently responsive towards her.
Particularly, Ty. M. and Tad. M. vied for attention from their mother. Ty. M. and N. M. were able to play together very well while
Tad. M. tended to play on her own, given the different developmental levels of the children. All three of the children were respon-
sive to their mother and exhibited a degree of attachment toward her.” 

P. 27. “During the interactional evaluation, specifically Ti. M. and Tae. M. seemed to exhibit a closer attachment toward their
mother.”

P. 28.-29. Re: Ti. “At present time, I would recommend continued foster care and would not recommend adoption at this time.
While he doesn’t know how he would feel if he was adopted, he clearly expressed that he would feel horrible if he did not have any
contact with his mother.”

P. 30 Re: Tai. M. “While he seems to be beginning to exhibit primary attachment towards S. B. and seems to begin to view her
as a primary and psychological parent, he continues to express attachment towards his biological mother stating that he doesn’t
want S. B. to be his forever home, but he wants to reunify with his mother. In fact, the goal for Tai. M. may need to be permanent
foster care pending S. B.’s decision regarding adoption.”

P. 31, Ty. M. described an on-going attachment towards his mother. In fact, he expressed that he has nightmares that he has to
live in a foster home forever and will never see his mother again.”

Dr. Pepe also provided direct testimony regarding the children’s attachment towards their mother (see H.T., 4/27/2011, p. 118).
“I think its, you know, N.M., I saw as being less attached. Certainly all children continue to have a degree of an attachment towards
her. I would say that Tad. M. is very attached. The twins exhibit attachment. Ty. M. exhibits, I would say, a great deal of attach-
ment to the point he becomes very emotionally upset. Tae. M., I mean he’s certainly recognized her, but he’s very young and he’s
not had as much contact in terms of, you know, he’s been a part from her for a very long period of time. I think that her maintain-
ing the visits has kept the attachment.” Dr. Pepe also noted that Tam. M. identified his mother as his biological mother and was
attached and bonded.

Dr. Pepe specifically provided an opinion that termination of Mother’s rights would have a negative impact on Tad. M. due to
her close emotional alignment with Mother, but would not recommend reunification with her (see H.T., 4/27/2011, p. 132)

On cross examination during the TPR, for the first time in the over four year history of the case, and never contained in any
written report, at the June 22, 2011 continued TPR hearing, Dr. Pepe testified that the parent/child bond/attachment in this case
was pathological in nature. This court emphasizes that this was the first time since Dr. Pepe’s involvement in this case dating to
2009 (which includes 30 to 40 evaluations) that she ever characterized the parent/child attachment/ bond as pathological. The GAL
seemed to suggest that this should be evidence supporting involuntary termination , but when further questioned by the court
regarding pathological bonds, Dr. Pepe recommended that when pathological/ bonding /attachment is found it is treated with fam-
ily therapy and rehabilitation of the parent and does not require the termination of parental rights. While this court recognizes that
bonding and attachment are different, and that there is a spectrum from healthy to pathological bonding, and from bonding to
attachment, ultimately, the remedy for these children remained more family therapy and not their further psychological trauma-
tization through involuntarily terminating their family relationships.

This court was also presented with additional evidence as to the significance of the attachment these children have with their
mother. When the foster parents in this case last testified before this court on July 6, 2011, they acknowledged the attachment that
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each child has with Mother. When C. B. (maternal aunt and foster mother of Tad. M.) testified, she indicated that she was aware
of the bond and relationship Mother had with Tad. M. and would be willing to foster that bond if she were given SPLC of the child
and allow Mother to be involved with the child (see H.T. 7/6/2011, p. 43). S. M., the maternal great aunt and foster parent for Tam.
M., testified that she was aware of the bond between Mother and child and that she would be willing to continue and foster that
bond and would be willing to allow Mother contact with the child if she were given SPLC or some other long term care for Tam.
M. (see H.T. p.p. 69-71, 7/6/2011).

T. S., the IRT foster parent for Ti. M., also testified and acknowledged the child’s attachment to Mother in which he stated, “I
know he has a tight bond with Mother and I would not be one to deny that, and it would be on his— and to his best benefit to make
some sort of connection when he is ready to do that.” (see H.T. p. 91, 7/6/2011). When asked whether he would adopt Ti. M., T. S.
responded in a way that indicates his awareness of the child’s bond/attachment with his mother “and the main thing is that by
adopting him, I think what I don’t want to be is that person that takes him away from his mom; and he resents that. And I want him
to feel comfortable with it. You know, if adoption means that all it is, is just on a piece of paper that he is living with us and he
knows in his mind that we weren’t the entity that removed him from there and there is resentment you know, then adoption is okay.
But if that’s going to be the qualifier for him and he’s going to turn and say, “You took my mom away from me by adopting” then
its not in his best interest. And I will serve in his best interest as a permanent home for him until whenever. I don’t really care
about that part.” (see H.T. p.p.101-102, 7/6/2011).

M. A. B., Ty. M.’s IRT foster parent also acknowledged this child’s attachment to his mother and the importance of maintaining
the relationship. When asked about the child’s behaviors after visiting with Mother she responded “like he’ll be sad. And you can
tell, if you know Ty. M., by little things that he does. Like when we come back, he’ll want to be held a lot and reassured that you
know, he’ll see her again. I think he’ll be very happy if he can have both of us.” (see H.T., p.p. 149, 151, 7/6/2011).

T. R., a maternal cousin of the mother and the foster parent for Tae. M., also acknowledged that the mother and child have a
bond (see H.T., p. 162, 7/6/2011). The only foster parent who was not willing to commit to an open adoption or any contact with
Mother or child’s siblings was S. M., the foster mother for N.M. Consideration of the foster parent’s testimony supports the exist-
ing court ordered goal of concurrent planning for open adoption and SPLC, and contraindicates beyond any doubt in this court’s
mind that termination of Mother’s parental rights is in the children’s best psychological interests. Their testimony expressing their
willingness to support the mother/child attachment collectively reminded the court of Leigh Anne Tuohy’s acknowledgement to
Michael’s mother that “you will always be his mama.”

When the court finds, as in this case, that there is a significant attachment/bond between parent and child it must then conduct
a second analysis to determine whether the attachment/bond is worth saving, and whether it can be severed without irreparable
harm to the child In Re K.Z.S., 946 A.2d 753, 764 (Pa. Super. 2008). Dr. Pepe recommends continuing the childrens relationship
with their mother through open adoption or SPLC involving a parental relationship, and confirms this court’s finding that termi-
nation of Mother’s rights and complete severance of the parent/child bond would result in irreparable harm to these children and
would not best serve their needs and welfare. Psychological trauma would occur to these children if their relationships were
terminated. This court believes that CYF failed to clearly and convincingly prove that no irreparable harm would occur to these
children if their relationships were terminated as required by In Re K.Z.S., 946 A.2d at 763. This court emphasizes that with
involuntary termination there is no guarantee that Mother and kids would continue to have contact and avoid complete severance
of their relationship and irreparable psychological harm.

Another factor which this court finds relevant in assessing whether termination would best serve the needs and welfare of a
child is whether termination would have a negative effect on existing sibling bonds and attachments. In the instant case, there are
seven siblings all residing in separate homes due to their many needs related to their psychological and behavioral issues.
Throughout the history of this case, it has been evident that these children have bonds and attachments to each other in varying
degrees. The fact that sibling bonding has not been substantially addressed by CYF or the GAL in any of their evaluations or
reports causes this court grave concern. If termination of parental rights were granted, this court believes that it would have
psychologically devastating effects on these children if they are not provided an opportunity to maintain sibling relationships. This
court finds that the termination of parental rights would have a detrimental effect on the childrens’ sibling bonds and would not
best serve their needs and welfare. Traumatized children need their siblings and as many positive adult relationships as possible.
Again, the long ago court ordered goal of open adoption or SPLC would preserve these sibling relationships and the clear attach-
ment the children have with their mother and their current loving homes.

Another concern this court had was that CYF proceeded with termination of Mother’s parental rights in this case despite the
lack of adoptive resources for all but one of the children. This concern was reaffirmed by CYF’s own expert witness, Dr. Pepe, who
expressed concern about not having adoptive placements and proceeding with termination of parental rights:

And regarding psychologically, if children don’t have adoptive placements and parental rights are terminated, that
obviously leaves them in the status of orphan and its my opinion as a psychologist that having the status of an orphan
is very psychologically difficult for children. So that’s one of the concerns that I have.

(see H.T., 4/27/2011, p. 134).

The court contends that CYF’s standard procedure in the majority of its termination cases is to wait until an adoptive resource
is established for a child before a termination petition is filed. This court, on numerous occasions, has granted the withdrawal of
CYF’s termination petitions in cases where an adoptive resource is lost, and the child would be left a legal orphan if parents’ rights
were terminated. The National Council of Juvenile and Family Court Judges stated policy (NCJFCJ) calls for judicial action to
reduce the number of legal orphans at risk of aging out of foster care in the United States.5 During the course of this case, CYF
never provided a satisfactory explanation as to why its TPR policy was different in this case, or why it was an exception to the rule
other than its acrimonious history with Mother and their sole focus on her conduct. The level of acrimony in this case was observed
and noted by Dr. Pepe in her report dated October 5, 2009, to November 24, 2009, page 35, in which she states: “I have conducted
many psychological evaluations for Allegheny County Dependency Court over a period of approximately twelve years and have not
been involved with a case that has reflected the degree of divergence and emotional reaction on the part of not only the family
members, but also the professionals that are involved with this case.”

This court finds that it does not serve the needs and welfare of these children to involuntarily terminate parental rights with-
out adoptive placements.
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Finally, in assessing whether termination of parental rights will best serve the needs and welfare of these children, this court
considered Dr. Pepe’s recommendations for permanency. Dr. Pepe has only recommended the traditional adoption i.e., no relation-
ship with birth parent for only one child, N.M. With all the other children she has either recommended permanent foster care
(SPLC) or open adoptions, all of which contemplates continuing their relationship with their Mother. While this court does not have
the authority to order an open adoption under the “Adoption Act” 23 Pa. C.S. § 2101 et. sec. PART III, Chapter 27 entitled “Petition
for Adoption,” Subchapter D., Voluntary Agreement for Continuing Relationship with Mother, a relatively new section of the
“Adoption Act”, provides as follows:

§ 2731 Purpose of Subchapter.
The purpose of this subchapter is to provide an option for adoptive parents and birth relatives to enter into a voluntary agree-

ment for ongoing communication or contact that:

(1.) is in the best interest of the child;

(2) recognizes the parties’ interest and desires for ongoing communication or contact;

(3) is appropriate given the role of the parties in the child’s life; and

(4) is subject to approval by the courts.

23 Pa. C. S. § 2731.
The operative language of Pennsylvania’s new open adoption provision is voluntary. The court also notes that 23 Pa. C.S. § 2740,

Procedures for Facilitating and Resolving Agreements Involving a County Child Welfare Agency, provides that the Department
of Public Welfare was to develop in consultation with AOPC and Juvenile Court’s Commission, procedures to facilitate the devel-
opment of a voluntary agreement, when appropriate, before it is presented to the court. Based on Dr, Pepe’s recommendation for
open adoptions, this court has asked the parties to attempt mediation to see whether a voluntary agreement can be reached and be
presented to the court. This court should not terminate Mother’s parental rights when it is evident that CYF’s expert, Dr. Pepe,
considers continued relations with Mother important for these children, even if on a limited basis due to their attachment with
Mother. If adoption cannot be agreed upon by the parties, then SPLC would provide the appropriate permanency option and is
consistent with the psychological evidence.

GAL’s Fourth and Fifth Averment of Error
The GAL’s fourth and fifth averment of error contends that this court abused its discretion and/or erred as a matter of law in

considering testimony of the children because the children could not cede their rights to minimal, appropriate nurturing, and by
considering the dependency transcript of the children’s testimony that took place on July 27, 2011 (marked for identification as
“NM5”), which was taken under advisement by the court, but not admitted into evidence.

The GAL contends that because this court presided over the dependency and the dispositional hearings of the children in
Juvenile Division, any testimony that it may have heard from the children must not be considered and this information could prej-
udice the judge’s decision on the termination. Our Superior Court in In Re: Quick, 559 A.2d 42, 46 (Pa. Super. 1989) held that one
judge, one family is the most consistent and efficient approach from a judicial point of view. It went on to state that:

Unless it was avoidable, it would be self-defeating for the judge assigned to the termination case to be a different judge
than the one who heard the dependency case. The argument by appellant that the de novo hearing was necessary, so that
bias emanating from prior hearings on dependency would not infect the termination proceedings, is unmerited unless it
can be established that bias actually existed in fact. It is not uncommon, but rather the rule, that children involved in
juvenile and custody matters over many years, return to the same judge. Most children are not removed from home
permanently nor are the parental rights terminated. The procedure permits the establishment of a baseline, as in med-
icine, for a determination of progress or deterioration of the child’s stability and well being. With the commitment to
Permanency Planning under federal and state guidelines, the Juvenile Court Judge becomes the key to monitoring the
progress of the child and the effectiveness of the Child Welfare Agency and in determining whether legal mandates
have been met in assisting the family toward reunification. No one is in a better position to determine whether the par-
ties have fulfilled their mutual responsibilities toward these goals than the Juvenile Court Judge who was involved
with the child from the beginning. A new judge will not have the benefit of recall of hearings, reports and directions
not fully detailed in the cold or abbreviated reports and records presented at the termination proceeding. That is not
to say these recollections will be the basis for the termination decision, which must stand on its own evidence and be
established by clear and convincing evidence. Rather, it will assure the record is full and complete so that termination
will not be granted if the agency is overreaching, or termination won’t be denied because of a pro forma presentation.
Indeed, to assure this continuity, discussion is being had and movement in favor of including termination proceedings
in the Juvenile Act is underway in some states.

Id. at 47.

The GAL contends that any consideration of prior testimony of the children by this court is an abuse of discretion and/or error
of law since Pennsylvania case law has established that children are not permitted to testify at parental termination hearings since
children can not cede their rights to minimal appropriate nurturing. In Re. B.L.L., 787 A.2d 1007, 1014 (Pa. Super. 2001). This court
did not consider the children’s testimony for their personal preference as to with whom they want to live, but rather as additional
evidence regarding the attachment the child has to his or her siblings, which this court finds to be relevant in determining the
welfare and needs of the child.

This court opines that In Re: Quick, supra, not only permits this court to consider what it recalls from prior Juvenile Court hear-
ings, reports and records presented at the termination hearing, but to also consider this court’s prior knowledge of the children
and family a benefit in the termination proceeding, and consistent with the Pa. Supreme Court’s best practice of one judge, one
family. In the instant case, this court has presided over many hearings which involved the testimony of numerous witnesses
(including the children) during the course of this case.6 It has read approximately 40 plus psychological evaluations on this family
prepared by the two experts. The court has also had an opportunity to look into these children’s faces and see the love and attach-
ment they have for their mother and each other. It recognizes that they are presently in loving homes. The court heard from Mom,
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the children, and the foster parents in order to provide for a better understanding of all relationships, and is clearly convinced in
its finding.

In conclusion, it is the opinion of this court that it had properly denied CYF’s petition to terminate the parental rights of Mother
for all her children since it failed to present, clearly and convincingly, that involuntary termination would best serve the needs and
welfare of these children, as opposed to open adoption or a subsidized custody agreement, and therefore, the ruling should be left
undisturbed.

BY THE COURT:
/s/McVay, J.

1 At the same termination hearings on April 27, 2011, May 4, 2011, May 11, 2011, June 22, 2011, August 17, 2011, August 31, 2011,
October 12, 2011 and November 23, 2011, the parental rights of W. Brown, the father of Tad. M. and the unknown father were
terminated pursuant to section 23 Pa. C.S.A. § 2511(a) (1)(2)(5)(8) and (b). The parental rights of W. Smith, the father of Tam. M.
and the unknown father were terminated pursuant to section 23 Pa. C.S.A. § 2511 (a)(1)(2)(5)(8) and (b). The parental rights of J.L.
Johnson, the father of Ti. M. and Tai. M. and the unknown father were terminated pursuant to section 23 Pa. C.S.A. § 2511
(a)(1)(2)(5)(8) and (b). The parental rights of C.J. Jackson, the father of Ty. M., N.M. and Tae. M. and the unknown father’s rights
were terminated pursuant to Section 23 Pa.C.S.A. § 2511 (a)(1)(2)(5)(8) and (b). See In Re C. W. Jr., 33 A.3d 1 (Pa. Super 2011).
2 Dr. Pepe was retained to provide a second opinion in this case at the request of CYF and GAL, who both alleged that Dr. Sigmund
was biased.
3 FGDM is a family empowerment initiative of Allegheny County CYF and the court was perplexed that mother was required to
file a Motion to have CYF provide the addresses of the children to employees of CYF FGDM and most significantly employ a best
practice. The court issued two prior orders to have this family participate in the FGDM program. Judge Mulligan issued the
initial order postponing the November 12, 2010 conference since this court was unavailable.
4 The parties entered into evidence the court orders from the juvenile court dependency case. Pursuant to Rule 201 of the
Pennsylvania Rules of Evidence Pa. R. E. Rule 201 Judicial Notice of Adjudicated Facts, this court is taking judicial notice of all
court orders and findings of fact that have been issued by the juvenile court in the dependency cases for all of the children.
5 The NCJFCJ Board of Trustees adopted this resolution at its spring meeting, March 21, 2012, in Las Vegas, NV.
6 This court’s first involvement with this case and family dates back to January of 2008.
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Commonwealth of Pennsylvania v.
Frank Johnson

Criminal Appeal—Sufficiency—Possession/PWID—Weight of the Evidence—Sentencing (Discretionary Aspects)—Constructive
Possession

No. CC 200818920. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 21, 2012.

OPINION
On August 2, 2011, Appellant, Frank Johnson, was convicted by a jury of Delivery of a Controlled Substance (35 Pa.C.S. § 780-

113(a)(30)), Possession with Intent to Deliver (35 Pa.C.S. § 780-113(a)(30)), Criminal Conspiracy (18 Pa.C.S. § 903) Possession of a
Controlled Substance (35 Pa.C.S. § 780-113(a)(16)), Possession of Drug Paraphernalia (35 Pa.C.S. § 780-113(a)(32)), and Possession
of a Small Amount of Marijuana (35 Pa.C.S. § 780-113(a)(31)). Appellant was sentenced to a term of incarceration of sixty to one
hundred twenty months on the Possession with Intent to Deliver conviction, a consecutive sentence of thirty to sixty months on the
Criminal Conspiracy count, and no further penalty on the remaining counts,1 for an aggregate sentence of seven and one-half to
fifteen years. Appellant filed a Notice of Appeal on March 16, 2012 and a Statement of Errors Complained of on Appeal on March
30, 2012.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises three issues on appeal. Appellant alleges the evidence was insufficient to convict him of all of the charges.

Appellant further alleges that the verdicts were against the weight of the evidence. Lastly, Appellant alleges that the sentence
imposed was manifestly excessive. (Statement of Errors to be Raised on Appeal 7-8)

HISTORY OF THE CASE
On August 5, 2008, City of Pittsburgh Police Officer Brian Schmitt received information from a confidential informant that the

address of 813 Cherokee Street was involved in the selling of crack cocaine. (TT 153) He and his partner positioned themselves
across the street a few houses away and observed the premises using a pair of high-powered militarily styled binoculars. Ibid.
Officer Schmitt observed an actor, Stuart Purdom, enter the residence and exit approximately two minutes later. (TT 156) Based
on his experience and training, Officer Schmitt believed that a drug transaction had just taken place. Ibid. Purdom was stopped by
another officer and a search revealed thirty-three individually knotted baggies of crack cocaine in Purdom’s right front pocket.
(TT 120)

Shortly thereafter, Officer Schmitt observed a second transaction. A man later identified as Rauol Legande approached the
house and was met on the porch by Appellant. (TT 159) After a brief conversation, Appellant entered the residence briefly and
then returned to the porch. Ibid. Officer Schmitt observed Legrande hand Appellant U.S. currency of an unknown amount and
Appellant hand Legrande an unknown object. Ibid. Legrande was apprehended within ten minutes of the transaction and police
recovered three knotted baggies of crack cocaine from the upper chest pocket of his shirt. (TT 166) Based on the observation of
the officers and what was recovered from Purdom and Legrande, Officer Schmitt obtained a search warrant for 813 Cherokee
Street. (TT 168)

Members of a City of Pittsburgh Police SWAT team executed the search warrant at 813 Cherokee Street. (TT 6-7, 11) Officer
Steven Mescan loudly announced the presence of officers prepared to execute the warrant, using a public address system from his
vehicle at such a high volume that neighboring residents exited their homes to investigate the commotion. (TT 7) Officer William
Friburger knocked several times on the front door and stated he was with the police. (TT 11) No one inside 813 Cherokee Street
responded. (TT 12) After one to two minutes of loud attempts to compel those inside the residence to open the door, Officer
Friburger broke in the door with a battering ram. (TT 13)

Upon breeching the door, numerous officers rapidly entered the house. Officer Lawrence Mercurio proceeded toward the
kitchen and observed a young man (Appellant) seated on a couch in the living room and an older man (Co-Defendant Lloyd Wilson)
exiting the kitchen area. (TT 20-21) In the kitchen sink were several smoked marijuana blunts and two baggies of crack cocaine.
(TT 25) No use paraphernalia was recovered from the residence, (TT 96) nor did the police find any food, clothing or personal mail
for Appellant or the Co-Defendant inside the residence. (TT 103) The lack of indicia of residency led Officer Schmitt to believe
that the residence is a stash house, that is, a house used for the sale and distribution of illegal narcotics. (TT 195)

In addition, police recovered an open box of sandwich bags in the kitchen. (TT 113) A coffee can was recovered from the living
room. (TT 123) The can contained a false bottom, with two individual baggies of crack cocaine and one large baggie containing
twenty-four individually wrapped pieces of crack cocaine. (TT 125)

Appellant was searched incident to arrest and police recovered five hundred twenty-five dollars U.S. currency from Appellant’s
right front pocket. (TT 175) Co-Defendant Wilson was searched incident to arrest and a clear plastic bag was recovered containing
numerous sandwich bags, all of which had the corners cut off. (TT 173) Officer Schmitt testified that these items are frequently used
to package illegal narcotics. (TT 174-175)

DISCUSSION
Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime
to have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the evidence
is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 813 (Pa.Super.1992) Appellant alleges that the evidence was insufficient to convict in that possession
of the drugs by Appellant was not established beyond a reasonable doubt. Respectfully, this Court disagrees.

The jury was instructed on the various types of possession recognized under the law, including constructive possession.
“Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.”
Commonwealth v. Davis, 280 A.2d 119, 121 (Pa. 1971). Constructive possession is found where the individual does not have actual
possession over the illegal item but has conscious dominion over it. Commonwealth v. Carroll, 507 A.2d 819 (Pa. 1986). In order
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to prove “conscious dominion,” the Commonwealth must present evidence to show that the defendant had both the power to
control the drugs and the intent to exercise such control. Commonwealth v. Gladden, 665 A.2d 1201, 1206 (Pa. Super. 1995).
These elements can be inferred from the totality of the circumstances. Commonwealth v. Gilchrist, 386 A.2d 603 (Pa. Super.
1978). “Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely
than not.” Commonwealth v. Parker, 847 A.2d 745 (Pa. Super. 2004). Constructive possession may be proved by circumstantial
evidence. Commonwealth v. Carter, 450 A.2d 142, 144 (Pa. Super. 1982). Individually, the circumstances may not be decisive;
but, in combination, they may justify an inference that the accused had both the power to control and the intent to exercise
that control, which is required to prove constructive possession. Id.

With respect to the Delivery of a Controlled Substance charge, a review of the circumstances leading up to Officer Schmitt
observing a hand to hand exchange involving Appellant is in order. First, police received a tip from a confidential informant about
drug dealing from that residence. In response, the police set up surveillance. Officer Schmitt observed an individual approach the
residence and exit shortly thereafter. Based on the tip from the confidential informant and the officer’s training and experience,
this buyer was stopped by police and had crack cocaine on his person. Officer Schmitt then observed a hand to hand exchange
involving Appellant receiving money and providing an unknown object to an individual who was subsequently stopped by police
and found to have crack cocaine in his pocket. This exchange of money for drugs, observed by the officer in the context delineated
above, is sufficient to support conviction on this count.

On the count of Possession with Intent to Deliver, considering the totality of the circumstances, it was reasonable for the jury
to conclude that Appellant had the power and intent to exercise control over the drugs found within the residence searched.
Appellant was observed answering the door for two apparent drug transactions as described above. Only Appellant and Co-
Defendant were inside the residence. When the search warrant was executed, both of them were on the first floor where the
marijuana and two small baggies of crack cocaine were found in plain view and the larger amount of crack cocaine was recovered
from the coffee can with the false bottom. When he was arrested, Appellant had a substantial amount of cash on his person. Inside
the house, police found evidence of drug dealing, such as the baggies with corners cut out recovered from Co-Defendant’s person
and the coffee can with a false bottom and drugs inside, but no items that would establish that anyone resided there. The evidence
supports Officer Schmitt’s testimony that 813 Cherokee Street was a stash house, and that Appellant and Co-Defendant were sell-
ing drugs from within it. As such, Appellant’s argument that the evidence is insufficient in any manner is without merit.

Appellant’s next issue, that the verdict was against the weight of the evidence, is equally meritless. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to the
sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse of discre-
tion... The test is not whether the court would have decided the case in the same way but whether the verdict is so contrary
to the evidence as to make the award of a new trial imperative so that right may be given another opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984) See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995))

As stated above, the evidence supports a finding that Appellant and Co-Defendant were selling drugs from within the residence
of 813 Cherokee Street. Drugs, money and packaging paraphernalia were recovered from two locations on the first floor of the
residence. Police observed Appellant engage in two separate transactions where drugs were ultimately recovered from the purchaser.
Given the strength of the Commonwealth’s case, the verdict does not shock the conscience.

Finally, Appellant alleges that his sentence was manifestly excessive. Count two, Possession with Intent to Deliver (35 Pa.C.S.
§ 7800-113(a)(30)), carried a mandatory minimum sentence of five years incarceration.2 Appellant appears to be objecting to the
consecutive sentence of two and one half to five years for Criminal Conspiracy.

Before addressing the alleged sentencing error, this Court notes that Appellant must first establish that a substantial question
exists that his sentence is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d
706, 710 (Pa. Super. 1995) The determination of whether a particular issue constitutes a “substantial question” can only be evalu-
ated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal
“where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of
the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch,
535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987). Appellant challenges a discretionary aspect of his sentence, thus does not raise a
substantial question for appellate review. The decision to sentence consecutively or concurrently is within the sound discretion of
the trial court. Commonwealth v. Eckles, 625 A.2d 1265, 1267 (Pa.Super. 1993)

Had Appellant established a substantial question, the standard of review with respect to sentencing would be whether the sentenc-
ing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have abused its discretion unless
“the record discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”
Ibid. It is not an abuse of discretion if the appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d
1038, 1046 (Pa. 2003)

In this case, the Court was required to impose a sentence consistent with the penalties associated with Appellant’s conduct. This
Court considered numerous factors in sentencing Appellant, including the sentencing guidelines, and the pre-sentence report. The
Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors. . . .
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988) Appellant’s sentence on the Criminal Conspiracy count was in the middle
of the standard range of the Sentencing Guidelines. Appellant appears to this Court to be the more culpable actor in the conspiracy.3

At age thirty-five, he has an extensive criminal history, a history of behavior problems in school which is a known risk factor for recidi-
vism and he was on probation for three other cases when he was arrested on these charges. He is the father of four daughters but has
not paid child support. Appellant failed to present mitigating factors at sentencing. Given the seriousness of the charges for which
Appellant was convicted, this Court would have been justified in sentencing Appellant to a longer period of incarceration. As such,
this Court did not err in imposing its sentence.
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CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Possession of a Controlled Substance merged with Delivery of a Controlled Substance and Possession with Intent to Deliver at
sentencing.
2 18 Pa.C.S.A. § 7508(a)(7)(ii)
3 To the extent Appellant asserts that Co-Defendant’s sentence is in any way relevant to Appellant’s sentence, this Court rejects
such an assertion. Appellant’s sentence is based exclusively on his own unique circumstances, not those of Co-Defendant.

Commonwealth of Pennsylvania v.
Rashae Allen

Criminal Appeal—Possession/PWID—Guilty Plea—Boot Camp Eligibility

No. CC 201008713. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 23, 2012.

OPINION
On August 16, 2011, Rashae Allen (hereinafter Appellant) pled guilty to one count each of Delivery of a Controlled Substance

(35 Pa.C.S. § 780-113(a)(30)), Possession with Intent to Deliver a Controlled Substance (35 Pa.C.S. § 780-113(a)(30)), Possession of
a Controlled Substance (35 Pa.C.S. § 780-113(a)(16)), Possession of Marijuana (35 Pa.C.S. § 780-113(a)(31)), and Conspiracy (18
Pa.C.S. § 903). Appellant failed to appear at the sentencing hearing on November 4, 2011. This Court sentenced Appellant to a period
of two to four years incarceration pursuant to the mandatory minimum sentencing provisions set forth in 18 Pa.C.S. § 7508(a)(7)(i),
and three years consecutive probation. Appellant filed a timely Post-Sentence motion, requesting the Court reconsider Appellant’s
eligibility for Risk Recidivism Reduction Initiative (RRRI) and Boot Camp, or in the alternative seeking to withdraw her plea. The
Commonwealth opposed the Motion citing Commonwealth v. Logan, 590 A.2d 300, 301 (Pa.Super. 1991). This Court scheduled a
hearing on the Motion for February 10, 2012. During that hearing, Appellant withdrew the portion of the Motion seeking to with-
draw her plea and indicated clearly on the record that she did not wish to withdraw her plea. (MT 15-16) Based on Logan, this
Court denied the Post-Sentence Motion seeking Boot Camp and determined that Appellant was not RRRI eligible due to a prior
simple assault. A Notice of Appeal and a Statement of Errors Complained of on Appeal followed shortly thereafter.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises several issues regarding the denial of her Post-Sentence Motion, all of which assert that this Court erred in

denying Appellant’s Motion for Reconsideration for Boot Camp. (Statement of Errors Complained of on Appeal, p. 4-5) For reasons
set forth below, the sentence imposed was appropriate.

DISCUSSION
Sentencing in this case was controlled by the provisions of 18 Pa.C.S. § 7508, which states in relevant part:

§7508 Drug Trafficking sentencing and penalties

(a) General rule.—Notwithstanding any other provisions in this or any other act to the contrary, the following provisions shall apply:

(7) A person who is convicted of violating section 13(a)(14), (30) or (37) of the Controlled Substance, Drug, Device and
Cosmetic Act where the controlled substance or a mixture containing it is heroin shall, upon conviction, be sentenced as
set forth in this paragraph:

(i) when the aggregate weight of the compound or mixture containing the heroin involved is at least 1.0 gram but less
than 5.0 grams the sentence shall be a mandatory minimum term of two years in prison.

18 Pa.C.S. § 7508. The language of subsection (a) is clear: “notwithstanding any other provisions in this or any other act to the con-
trary, the following provisions shall apply.” 18 Pa.C.S. § 7508(a). “Any other provisions in this or any other act” would certainly
include 61 Pa.C.S. § 3903, which pertains to Boot Camp eligibility. With the use of such strong language, the legislature has deter-
mined that an individual convicted of delivering over one gram of heroin shall serve at least two years in prison and no court shall
have the authority to fashion a sentence shorter in duration. Because the Boot Camp program may be completed in less than two
years (and this Court’s experience is that it usually is completed in less than two years), sending Appellant to Boot Camp would
result in a sentence less than her mandatory minimum. Giving the language of § 7508, this Court is unable to provide the relief
Appellant seeks.

While Appellant asserts this Court erred in determining she was ineligible for Boot Camp, she has yet to provide one case that
gives this Court the authority to sentence her to Boot Camp against the wishes of the Commonwealth and the provisions of § 7508.
Instead, this Court is constrained by Logan to deny her Boot Camp request. Logan clearly holds that the sentencing court may not
“place[ ] its own assessment of the proper punishment before that of the legislature.” 590 A.2d at 301. In Logan, the sentencing
court, contrary to § 7508 (a)(3)(i), improperly sentenced an individual convicted of Possession with Intent to Deliver to one to three
years incarceration, to be served in the Female Offenders Program. Upon review, the Superior Court held that “it was error for
the lower court, for whatever reason, to impose a sentence less than that mandated by § 7508 (a)(3)(i).” Ibid. Moreover, the Court
in Logan stated that the legislature intended those sentenced under § 7508 (a)(3)(i) to serve their sentence in prison and not an
alternate facility such as the Female Offenders Program. Id. at 303, fn. 6.
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Similarly, the legislature has determined, under § 7508 (a)(7)(i), that Appellant must be sentenced to a mandatory minimum of
two years incarceration, and is therefore ineligible for Boot Camp consideration. As such, this Court’s sentence was appropriate.

CONCLUSION
For all of the above reasons, no abuse of discretion occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Randall Meyers

Criminal Appeal—Guilty Plea—Sentencing (Discretionary Aspects)—Motion to Withdraw Plea—Consecutive Sentence

No. CC 200814225. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—June 4, 2012.

OPINION
On August 11, 2009, Appellant, Randall Meyers, pled guilty to two counts of Unlawful Contact with a Minor (18 Pa.C.S. § 6318

(a)(4)), and two counts of Criminal Use of a Communication Facility (18 Pa.C.S. § 7512 (a)). In exchange for his plea, the
Commonwealth withdrew four additional counts of Unlawful Contact with a Minor, two counts of Criminal Attempt (18 Pa.C.S. §901
(a)), and two counts of Criminal Solicitation (18 Pa.C.S. § 902 (a)). Prior to sentencing, Appellant orally moved to withdraw his
guilty plea. This Court denied the Motion on May 10, 2010 following a hearing on the matter and on June 1, 2010 sentenced
Appellant to an aggregate sentence of three to ten years incarceration, and five years of consecutive probation. A direct appeal was
not taken within the appellate period, however, this Court twice reinstated appellate rights, on May 25, 2011 and January 11, 2012.
Appellant’s Post-Sentence motion was denied on February 17, 2012. Appellant filed a Notice of Appeal on March 7, 2012 and a
Concise Statement of Errors Complained of on Appeal on April 9, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that this Court erred with respect to the denial of

his Motion to Withdraw Guilty Plea., where Appellant had not been sentenced and Appellant was alleging his innocence. (Concise
Statement of Matters Complained of on Appeal, 4) Additionally, Appellant asserts that this Court abused its discretion by impos-
ing an excessive sentence. Id. at 3.

PROCEDURAL HISTORY
A review of the procedural history provides an appropriate context for Appellant’s allegation of innocence. On May 15, 2009,

this case was list for trial. However, Appellant appeared before this Court intoxicated and blew a 0.133 score on a breathalyzer.
His bond was revoked and the case was continued to August 11, 2009. On that date, Appellant entered open pleas. The case was
continued for a Pre-Sentence Report and an evaluation by the Sexual Offenders Assessment Board (SOAB). Appellant also with-
drew his Pretrial Motion, which sought to suppress an admission to police.

On February 23, 2010, this Court convened a Sexually Violent Predator (SVP) hearing. The Commonwealth presented its case
in chief, but due to time constraints, the hearing was continued to the sentencing date of April 16, 2010. On or about April 16, 2010,
Appellant orally moved to withdraw his guilty plea. This Court scheduled a hearing on the oral motion for May 10, 2010. On May
10, 2010, this Court denied the Motion to Withdraw Guilty Plea and designated Appellant as a Sexually Violent Predator.

DISCUSSION
Appellant asserts that this Court erred in failing to permit him to withdraw his guilty plea prior to sentencing. The appropriate

criteria to consider is as follows:

In determining whether to grant a pre-sentence motion for withdrawal of a guilty plea, the test to be applied by the trial
courts is fairness and justice. If the trial court finds any fair and just reason, withdrawal of the plea before sentence
should be freely permitted, unless the prosecution has been substantially prejudiced.

Commonwealth v. Tennison, 969 A.2d 572, 577 (Pa.Super. 2009), (citations and internal quotation marks omitted.)
Appellant alleges that he made a claim of actual innocence, which would be a fair and just reason to withdraw his plea. However,

this Court must determine, according to the totality of the circumstances, whether the assertion of innocence is sincere or is instead
a tactic on the part of Appellant to achieve a more favorable outcome. Tennison, 969 A.2d at 573.

Appellant’s bald assertion of innocence could not be deemed sincere because it was not supported by the facts. On August
11, 2009, Appellant entered his guilty plea. In doing so, he completed a nine page, sixty-eight question written colloquy entitled
“Guilty Plea Explanation of Defendant’s Rights,” page one of which states: “By pleading guilty, you are admitting that you com-
mitted the offenses.” This language is later repeated and supplemented by the following language: “You are stating that you do
not challenge or dispute the charges against you,” and “If you are entering a plea of guilty, you admit that you committed the
crimes with which you are charged and to which you are pleading guilty.” Appellant stated on the record that he read the entire
colloquy, had a chance to discuss it with counsel, understood it fully and had answered all of the questions contained in it honestly.
(PT 5)

Appellant stated during an oral guilty plea colloquy that he was fully aware of the allegations contained in the Affidavit of
Probable Cause and the Police Report, and stipulated that they formed a basis for his plea of guilty and admitted that he was
pleading guilty because he was in fact guilty. (PT 9-10) Appellant further stated that, while he didn’t review all of the discovery
material, he did not need to because “I know what I have done, and I’m pleading guilty to it.” (PT 11) Furthermore, Appellant
had made a statement to the police confessing his guilt. At the time he entered his plea, his counsel withdrew a motion to
suppress that statement.
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Appellant now contends that he was merely role playing and thus actually innocent of these offenses. This assertion was
not raised during his assessment with Dr. Allan Pass, a member of the Sexual Offenders Assessment Board.1 Instead, after
being advised by Dr. Pass that he met the criteria for designation as a sexually violent predator, after obtaining his own
expert and “talking with some people,” it appears that Appellant first raised this assertion with his own expert.2 Appellant’s
belated assertion of innocence appears to this Court to be nothing short of an attempt to manipulate the criminal justice sys-
tem for his own purposes, specifically, to avoid the label of sexual violent predator by perverting a procedural safeguard
designed to protect the rights of the innocent. His belated “role playing” argument, under the circumstances, does not amount
to an assertion of actual innocence to the charge that he twice exposed himself to agents representing themselves online as
thirteen year old girls.

Furthermore, this belated assertion of role playing has no support in the record. In fact, nowhere in the record is there any indi-
cation that he or anyone with whom he communicated engaged in role playing. To the contrary, Appellant over and over stated that
he was serious in his desire to meet and have sex with at least two thirteen year old girls. He encouraged them to masturbate for
him. He sent pictures of his penis to them. He cajoled them to meet with him. The agents posing as children repeatedly reiterated
to Appellant that they were only thirteen. These statement only served to ratchet up the explicit nature of the online conversation.
Absolutely nothing in Appellant’s behavior suggested that he was playing a game.

Additionally, the Commonwealth objected to the Motion to Withdraw and argued that it would be prejudiced if required to pro-
ceed to trial at this point, as it would now be difficult to locate all victims and witnesses and secure their presence at trial given
the multiple defense postponements and delays. Specifically, the Commonwealth argued that two key witnesses would be unavail-
able at trial, both of whom had retired subsequent to their testimony at the preliminary hearing and at least one of which had left
the jurisdiction. It would be unduly burdensome on the Commonwealth, and unfair to the witnesses in this case, to permit Appellant
to withdraw his plea in circumstances wherein Appellant is clearly attempting to “play fast and loose with the guilty plea process
in order to delay prosecution or jeopardize the Commonwealth’s ability to prove guilt.” Commonwealth v. Miller, 639 A.2d 815
(Pa.Super. 1994).

Next, Appellant alleges that his sentence was manifestly excessive. Appellant was sentenced to eighteen to sixty months on each
of the Unlawful Contact with a Minor counts, to be served consecutively, for an aggregate sentence of three to ten years incarcera-
tion.3 Appellant asserts this Court erred in imposing consecutive sentences, resulting in an aggregate sentence that was manifestly
unreasonable.

Before addressing the alleged sentencing error, this Court notes that Appellant must first establish that a substantial question
exists that his sentence is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d
706, 710 (Pa. Super. 1995) The determination of whether a particular issue constitutes a “substantial question” can only be evalu-
ated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal
“where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of
the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch,
535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987). Appellant challenges a discretionary aspect of his sentence, thus does not raise a
substantial question for appellate review. The decision to sentence consecutively or concurrently is within the sound discretion of
the trial court. Commonwealth v. Eckles, 625 A.2d 1265, 1267 (Pa.Super. 1993)

Had Appellant established a substantial question, the standard of review with respect to sentencing would be whether the
sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have abused its
discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prej-
udice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different conclusion. Grady
v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003)

In this case, the Court imposed a sentence consistent with the risks associated with Appellant’s conduct. This Court considered
numerous factors in sentencing Appellant, including the sentencing guidelines, and the pre-sentence report. The Pennsylvania
Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors. . ..
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988) Appellant’s sentence on each count of Unlawful Contact with a Minor
was in the standard range of the Sentencing Guidelines. His probation sentence for Criminal Use of a Communication Facility was
below the mitigated range. He has a Prior Record Score of five and an Axis Two Personality Disorder. By his own admission,
Appellant has been drinking and using drugs since the age of thirteen. After initially making admissions to the police and plead-
ing guilty, Appellant failed to accept responsibility for his conduct. Both the SOAB evaluator and Appellant’s own psychiatrist,
Dr. Alice Applegate, indicated that Appellant was at a high risk of reoffending. In addition, Appellant failed to present mitigating
factors at sentencing. Given the seriousness of the charges for which Appellant was convicted, including the fact that Appellant
engaged in sexually explicit chats with two individuals whom he thought were two thirteen year old girls, propositioning them and
offering to cross state lines to meet with them, this Court would have been justified in sentencing Appellant to a longer period of
incarceration. As such, this Court did not err in imposing its sentence.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 To the contrary, “When questioned by the SOAB relative to his version of the instant offense, Mr. Myers admitted to his guilt &
agreed with the official version as stated.” Report of Dr. Allan Pass, 10/3/09 assessment, p. 2.
2 In addition to the suspicious timing of this assertion, Appellant’s credibility is weak. Appellant has several prior convictions,
including crimen falsi (subordination of perjury and witness tampering).
3 This Court also sentenced Appellant to five years of consecutive probation.



page 372 volume 160  no.  18

Commonwealth of Pennsylvania v.
Marcus Upshaw

Criminal Appeal—Homicide (Second Degree)—Sufficiency—Weight of the Evidence—After Discovered Evidence

No. CC 200901280, CC 200904526. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—June 29, 2012.

OPINION
On February 2, 2011, a jury convicted Appellant, Marcus Upshaw, of Murder in the Second Degree, Robbery-Inflicting Serious

Bodily Injury, Burglary, two counts of Unlawful Restraint, two counts of Recklessly Endangering Another Person (REAP) and
Criminal Conspiracy. Appellant was sentenced to the mandatory sentence of life incarceration without the possibility of parole on
the Murder in the Second Degree count, nine to eighteen months consecutive on each of the Unlawful Restraint counts and no further
penalty on the remaining counts. No post-sentence motions were initially filed and the time limit for filing a direct appeal expired.
On March 25, 2011, Appellant filed a “Defendant’s Post-Sentence Motions and Motion to Reinstate Appellate Rights, Nunc Pro
Tunc.” This Court reinstated Post-Sentencing rights on March 28, 2011 and denied post-sentence motions on September 20, 2011.
Appellant filed a Notice of Appeal on October 3, 2011 and a Statement of Errors Complained of on Appeal on October 21, 2011.
Appellant also filed on October 21, 2011 a “Petition for remand to supplement evidentiary record with after discovered evidence
pursuant to Pa.R.Crim.P. 720(c).” In response, The Pennsylvania Superior Court dismissed the appeal and ordered Appellant to file
with this Court a post-sentence motion for a new trial on the ground of after-discovered evidence. On October 27, 2011, Appellant
filed a second Post-Sentencing Motion. This Court took testimony and heard argument on the Post-Sentence Motion on March 19,
2012. After considering Reese’s testimony regarding the additional letters he wrote, this Court denied the Post-Sentence Motion on
March 22, 2012, specifically finding that Reese’s testimony at the Post-Sentence hearing was credible. (Order of Court of March
22, 2012 at 2) This Court denied Appellant’s Motion for Reconsideration on March 29, 2012. Appellant filed a Notice of Appeal on
April 10, 2012 and a Concise Statement of Errors on appeal on May 1, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Concise Statement of Errors, asserts that this Court erred in denying both the Motion for Judgment of

Acquittal and the Motion for a New Trial in that the evidence was insufficient to support the verdict. (Concise Statement of Errors
at 1-2) Additionally, Appellant asserts that this Court erred in denying the Motion for a New Trial based on after-discovered
evidence. Id at 2.

HISTORY OF THE CASE
The charges against Appellant stem from an incident that occurred on December 26, 2008, at approximately 1:00 a.m. (TT 54)

Pittsburgh Police Officer Ryan Young testified that he was dispatched to 2755 Bergman Street along with two other units on a
report of a man shot in the chest. (TT 55) He arrived shortly thereafter and found the victim, Charles Hall, conscious but lying in
a pool of his own blood on the basement steps. (TT 57) Officer Syska, who with his partner Officer Walters arrived moments after
Officer Young, asked Hall who shot him. (TT 58) Hall stated he did not know. Ibid. Hall told Officer Walters that his assailant wore
an orange coat. (TT 120)

Anika Thomas, former girlfriend and then roommate of the victim, met Officer Young at the door and led him to the victim. (TT
56) Thomas testified that on the night in question, she went to bed at approximately 10:00 p.m. (TT 82) Hall and his then fiancée,
Sateshia Dorsey, were also in the residence at that time. Ibid. Thomas was awakened by a masked gunman putting a gun to her
face and ordering her to go to the living room. (TT 83) Once in the living room, she sat with Dorsey on the couch. She heard some-
one whom she was unable to identify say “I’m a shooter. I shoot people.” (TT 87) She also heard one of the men say that he knew
Dorsey, he used her first name. (TT 88)

Dorsey testified that on December 25, 2008, at shortly before midnight, Darryl Reese (known to her as “Butt Butt”) knocked
on her door wanting to buy marijuana from Hall. (TT 205) Dorsey opened the door and Reese entered, along with another man
who was wearing a mask. (TT 206) Dorsey requested several times for the masked man to pull down the mask. (TT 207)
Eventually, he pulled his mask down to his chin. Ibid. Dorsey testified that the men who later broke into her house wore masks
similar to the one that this masked man wore. (TT 212) Reese returned five to ten minutes later, this time alone, and purchased
more marijuana. (TT 213)

Dorsey testified that five minutes later, Reese returned to purchase additional marijuana. (TT 215) Hall declined to sell him
more, saying he only had one blunt left. (TT 216) As Reese turned to leave, “he put his head down a little and he just made a sound
like ‘Oh man’ and he kicked the door back open.” Ibid. Four masked men then rushed in, all carrying handguns. (TT 217) One of
the four men who entered the residence wore a green coat which was orange inside. (TT 220) This man was with Reese at the first
transaction; Dorsey recognized the green coat with the orange lining as the same one worn earlier by the person who was with
Reese. That man and another man ran down the stairs and Dorsey could hear one inquiring of the other where the dogs were. (TT
219) Two other men remained upstairs, William Faulkner, wearing a camouflage coat, stood by Hall and the other man went into
Anika Thomas’ bedroom. (TT 222)

Thomas was brought into the living room and seated next to Dorsey on the couch. Dorsey testified that she cradled Thomas’
head against her body so that Thomas could not see what was happening. (TT 223) Dorsey then witnessed Faulkner shoot Hall.
After he shot Hall, Faulkner said, “I’m a shooter. I shoot people. Bitches can get it, too.” (TT 222; 293) Faulkner then forced Thomas
and Dorsey to lay down on the living room floor. He leaned over to within a few inches of Dorsey and told her he knew her, knew
her name, knew her family and warned her to say nothing. (TT 225-226; 294-295)

Dorsey testified that she recognized Faulkner as one of the men who entered Hall’s residence and as the man who shot Hall.
Dorsey identified him as the man in the camouflage coat and testified that she knew him for about ten years from living in the
neighborhood and going to school and also because he previously dated her sister. (TT 226-228) Dorsey testified that she recog-
nized Faulkner’s voice. (TT 294) She testified that while she told police the night of the murder that she knew one of the assailants,
she didn’t initially identify Faulkner to the police because she was afraid. (TT 236; 297) However, shortly after the shooting, after
learning that Hall had died, she picked Faulkner out of a photo array. (TT 239; 240-24; 299)

Reese testified that on December 25, 2008, he, Michael Smith and Pernell Littleberry agreed to rob someone who Littleberry
said had marijuana. (TT 346) Littleberry told Reese that he knew where everything was in Hall’s house. (TT 349) He directed
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Reese to run down to the basement and open the back door for him and instructed Smith to hold up Hall. Ibid. While planning the
robbery, Faulkner called Reese wanting to know where to buy some marijuana. (TT 351) Faulkner and a fifth conspirator,
Appellant, then arrived in Faulkner’s sister’s car and became involved in the plan. (TT 357)

Reese further testified that Appellant and Faulkner said that they didn’t want to spend their money when they could just take the
drugs. (TT 359) After agreeing to the plan, Reese said that he did not want to go through with the robbery because after the first
purchase, he saw that Dorsey was present in Hall’s home. (TT 351) On the third time Reese went to Hall’s residence, he testified
that he purchased additional marijuana. (TT 361) As he was leaving, Faulkner, Upshaw and Smith entered Hall’s home with masks
on and guns held high. (TT 362) Specifically, Reese stated that Appellant had a black and silver gun (TT 363) and was the individ-
ual who held a gun to Thomas’ head and forced her to sit on the living room sofa. (TT 376) Reese said that Faulkner shot Hall while
Hall was seated at a desk. (TT 364) Faulkner left the residence carrying a shotgun case and a green plastic container with marijua-
na inside. (TT 366) Appellant, Reese and Faulkner left together in the same car in which Faulkner and Appellant arrived. (TT 372)

Reese later identified Faulkner out of a photo array. (TT 375) Reese wrote “Shooter” under Faulkner’s face on the array. (TT
376) Reese also acknowledged that surveillance video images of a Sunoco gas station, recorded at 1:59 a.m. on December 26, 2008,
were of him, Faulkner, Upshaw and Littleberry shortly after the shooting. (TT 396)

Reese was confronted at trial with Affidavits he purportedly executed while incarcerated at the Allegheny County Jail. (TT 418)
Reese indicated that the Affidavits were not the truth, but were executed to protect himself from Appellant and his cohorts. He
was concerned about being labeled a “snitch”, which in his experience meant the possibility of torture or even death. (TT 442-443)

During the investigation into the shooting, Sergeant William Harris recovered a casing and a live round on an end table and
on the floor near the table inside Hall’s residence. (TT 132-133) Both the casing and the live round were .22 caliber, matching the
bullet that killed Hall. (TT 133) Deborah Tator, a ballistics expert in the Allegheny County medical examiner’s office, testified that
the bullet which killed Hall was fired from a distance of a few inches to a few feet away. (TT 190) Dr. Todd Lukasevic of the
medical examiner’s office testified that Hall’s death was caused by a gunshot wound to the chest, the path of the bullet traveling
from front to back, left to right and downward. (TT 175-176) He determined the manner of death was homicide. (TT 176)

Appellant testified that he did not know Thomas, Dorsey or Hall. (TT 635) He also did not know Smith or Littleberry. (TT 636)
The only person Appellant seemed to know was Faulkner, who was the brother of a woman to whom he had a child. Ibid. He
considered Faulkner a close friend. (TT 638) Appellant denied any involvement in the robbery and death of Hall. (TT 639)

DISCUSSION
Appellant alleges that there was insufficient evidence to convict him since the only evidence placing Appellant at the scene of

the crime was the testimony of Reese, which Appellant asserts was not credible. The test for reviewing a sufficiency of the
evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the [fact finder] could reasonably have determined all elements of the crime
to have been established beyond a reasonable doubt ... This standard is equally applicable to cases where the evidence
is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992).

Appellant claims that Reese gave incredible testimony, was engaged in criminal activity and had motive to lie. The jurors, as finders
of fact, were free to believe some, all or none of the evidence presented at trial. Commonwealth v. Passarelli, 789 A.2d 708
(Pa.Super. 2001). They were free to consider the potential biases and inconsistencies of the witnesses in this case and resolve them
in favor of the Commonwealth. While the witnesses’ testimony did contain some minor discrepancies,1 when taken in the aggre-
gate, the jury was well within its bounds to find that, along with his co-conspirators, Appellant broke into the victim’s home, and
was part of a conspiracy to rob him, which ultimately led to Faulkner killing Hall. Based on the identification of Appellant by Reese,
along with all of the other corroborating evidence, Appellant’s sufficiency argument lacks merit.

Lastly, Appellant alleges this Court erred in denying a Motion for New Trial on the basis of after discovered evidence, specifi-
cally, letters written by Reese after trial. The standard for an after-discovered evidence claim is as follows:

A new trial must be granted on the basis of after-discovered evidence only if the evidence (1) has been discovered after
the trial and could not have been obtained at or prior to the conclusion of the trial by the exercise of reasonable diligence;
(2) is not merely corroborative or cumulative; (3) will not be used solely for impeaching credibility of a witness; and (4)
is of such nature and character that a different verdict will likely result if a new trial is granted.

Commonwealth v. Colson, 490 A.2d 811, 826 (Pa. 1985) (quoting Commonwealth v. Valderrama, 388 A.2d 1042, 1045 (Pa. 1985).

The letters written by Reese after trial do not satisfy the above criteria. The letters are substantially similar to affidavits
obtained from Reese before trial. Reese attempted in both the letters and the affidavits to recant parts of his statements to the
police and his trial testimony implicating Appellant. In both the letters and the affidavits, Reese alleged that his statements and
his testimony had been coerced by the police or the Commonwealth. However, Reese testified at the Post-Sentence Motion hear-
ing on March 19, 2012, as he did at trial, that the letters and affidavits were written under duress, as he was attempting to protect
himself and his family from Appellant and his cohorts. (MT 7) Reese emphasized that his testimony at trial implicating Appellant
and his earlier statements to the police were true. (MT 9)

This Court notes the ongoing and significant efforts taken by the Commonwealth and the Department of Corrections, at Reese’s
request, to insure his safety while he serves his five to ten year sentence of incarceration. This Court also notes that Appellant’s
original trial counsel withdrew on the basis that Appellant had sent correspondence to at least two people asking them to get
witnesses to recant statements and indicating that his attorney had advised him to send those letters, a claim counsel strenuously
denied. The eight letters written by Appellant and his mother after trial to Reese further corroborate the ongoing pressure to
recant being placed on Reese by Appellant. Reese has consistently expressed concern about the consequences of being a “snitch”,
including references in the subject letters, and also about both direct and indirect threats made against him as a result of his
testimony. Reese’s fears for his safety are valid and ongoing and his testimony, both at trial and at the Post-Sentence Motion hearing,
was credible.
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Since the letters written after trial merely corroborate the affidavits written before trial, and have the same explanation for
their inconsistency with Reese’s sworn testimony, their effect is cumulative and Appellant fails the second prong of the after-
discovered evidence test. The purpose of the letters is solely to discredit the testimony of Reese, thus failing the third prong. As
such, this Court correctly denied the Motion for a New Trial on the basis of after-discovered evidence.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 This Court instructed the jury as follows:
“If you determine that there is a conflict or a discrepancy in the testimony, you, the jury, have the duty to decide which

testimony to believe, but you should first try to reconcile, that is, fit together, any conflicts in the testimony if you can fairly do so.
Discrepancies and conflicts in testimony may or may not cause you to disbelieve some or all of the testimony. Remember that
persons witnessing an incident may see or hear it happen differently. It is not uncommon for a witness to be mistaken in his or her
recollection or observation of what happened.

If you cannot reconcile the conflicts and discrepancies, however, it is for you to decide which testimony, if any, to believe
and which to reject as being untrue or inaccurate. In making this decision, please consider whether or not any conflicts or discrep-
ancies are a matter of importance or merely extraneous details. Also consider whether or not any such conflict is an intentional
falsehood or an innocent mistake.” (TT 794-795)

Commonwealth of Pennsylvania v.
Darryl L. Briston, Jr.

Criminal Appeal—Suppression—Sufficiency—Uniform Firearms Act

No. CC 201013062. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—June 25, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered on January 10, 2012. A review of the record reveals that

he has failed to present any meritorious issues and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with a Violation of the Uniform Firearms Act: Carrying a Firearm without a License1 and a

Violation of the Controlled Substance, Drug, Device and Cosmetic Act: Possession or Distribution of Marijuana or Hashish.2 He
initially pled guilty before Judge Cashman on July 14, 2011, but later sought – and was granted – permission to withdraw his
guilty plea, whereupon the case was transferred to this Court.

On November 2, 2011, the Defendant entered a plea of not guilty and thereafter filed a Motion to Suppress. Argument on the
Motion to Suppress was heard by this Court on November 2, 2011. This Court denied the Motion, and the Defendant proceeded
immediately to a stipulated non-jury trial. This Court adjudged the Defendant guilty at the firearms charge and not guilty at the
possession charge.

On January 10, 2012, the Defendant appeared before this Court and was sentenced to a term of imprisonment of one (1) to three
(3) years with a recommendation for Boot Camp. He was also given credit for the 343 days of pre-trial detention. This timely appeal
followed.

On appeal, the Defendant argues that this Court erred in denying his suppression motion and also argues that the evidence was
insufficient to support the conviction. Both claims are meritless.

1. Denial of Motion to Suppress
The Defendant initially argues that this Court erred in denying his Motion to Suppress because the police detained him with-

out reasonable suspicion of criminal activity. This claim is meritless.
Briefly, the evidence presented at the suppression hearing established that on the afternoon of July 23, 2010, the City of

Pittsburgh Police Department was conducting a saturation patrol in the East Liberty section of the city due to a spike in gun violence
and homicides in the area within the past week. During this patrol, Officer Daniel Pagan and his partner, Officer Lurza, observed
the Defendant sitting in a parked car in a parking lot behind the 5800 block of Stanton Avenue for a lengthy period of time. The
officers observed the Defendant “looking downward in a motion consistent with rolling a marijuana blunt.” (Suppression Hearing,
p. 6). The officers activated their lights and pulled in on an angle behind the Defendant’s vehicle. (S.H.T. p. 6). As they approached
the driver’s side of the car to speak with the Defendant for identification purposes, the officers noticed bullet holes in the vehicle.
(S.H.T. p. 9). When they spoke with the Defendant, he appeared nervous and agitated, and they detected an odor of marijuana in
the vehicle. (S.H.T. p. 8-9). When asked for identification, the Defendant reached to his waist area where a gun would typically be
kept. (S.H.T. p. 10). At this time, the Defendant was ordered out of the vehicle and a subsequent search revealed a loaded gun and
1.4 grams of marijuana in the car. (S.H.T. p. 23).

“When reviewing the propriety of a suppression order, an appellate court is required to determine whether the record supports
the suppression court’s factual findings and whether the inferences and legal conclusions drawn by the suppression court from
these findings are appropriate… Where the record supports the factual findings of the suppression court, [the appellate court] is
bound by those facts and may reverse only if the legal conclusions drawn therefrom are in error.” Commonwealth v. Kemp, 961
A.2d 1247, 1252-53 (Pa.Super. 2008).

At the suppression hearing, the defense argued that the officers blocked the Defendant’s car in in such a way that he was not
free to leave, without reasonable suspicion that a crime had been committed. At the conclusion of the hearing, this Court addressed
that argument:
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THE COURT: I’m guessing he wasn’t free to leave as soon as the officers either saw the bullet holes in the vehicle or the
five or ten seconds it took them to smell the marijuana. The facts of this case is that it was a high crime area, and there
was a spike in the criminal activity in the last week, and the officers had taken two or three passes where they saw a person
sitting in a car with the car running, and they approached for identification purposes, and the defendant’s breathing is
noted to be labored, and he appeared to be nervous, and they observe there are bullet holes in the car and they also smell
marijuana.

Therefore, I find the officers did have a Constitutional right to stop the defendant, and the motion to suppress is denied.

(S.H.T. p. 20-1).

The Defendant’s argument fails to take into consideration the wealth of case law regarding police-citizen interactions. Our courts
have held that “contacts between the police and citizenry fall within three general classifications: The first [level of interaction] is a
‘mere encounter’ (or request for information) which need not be supported by any level of suspicion but carries no official compul-
sion to stop or respond. The second, an ‘investigative detention’, must be supported by reasonable suspicion; it subjects a suspect to
a stop and a period of detention but does not involve such coercive conditions as to constitute the functional equivalent of an arrest.
Finally, an arrest or ‘custodial detention’ must be supported by probable cause.” Commonwealth v. Goldsborough, 31 A.3d 299, 305
(Pa.Super. 2011).

In the instant case, the Defendant argues that the events in question constituted an “investigative detention”, and the
Commonwealth argues that the events were, rather, a “mere encounter.” “‘To determine if an interaction rises to the level of an
investigative detention, i.e. a Terry stop, the court must examine all the circumstances and determine whether police action would
have made a reasonable person believe he was not free to go and was subject to the officer’s orders.’” Commonwealth v. Guzman,
2012 WL 1481527, p. 3 (Pa.Super. 2012), citing Commonwealth v. Jones, 874 A.2d 108, 116 (Pa.Super. 2005). “‘In evaluating the
circumstances, the focus is directed toward whether, by means of physical force or show of authority, the citizen-subject’s move-
ment has in some way been restrained… No single factor should control this determination, and courts must examine the totality
of the circumstances when reaching a conclusion as to whether a seizure occurred.’” Guzman, supra, citing Commonwealth v.
Strickler, 757 A.2d 884, 890 (Pa. 2000).

The Defendant argues that by pulling their vehicle in behind his parked car, the officers restricted his movement such that
he was not free to go and the event became either an investigative detention or a custodial detention. This argument disregards
previous rulings on the same issue. In Commonwealth v. Cooper, 994 A.2d 589 (Pa.Super. 2010), our Superior Court held that when
an officer approached a vehicle to ask the driver questions, but did not draw his weapons and did not order the driver to remain
in place before approaching the vehicle, the event was a “mere encounter” and not an “investigative detention.” Commonwealth
v. Cooper, 994 A.2d 589, 592 (Pa.Super. 2010).

More recently, in Guzman, supra, two Hazleton Police Officers were on patrol in a high crime area when they observed a dark
SUV parked with its headlights on in a private driveway, and a man in the passenger seat “who appeared to be fidgeting and
moving around in the seat.” Guzman, supra, at 3. The officers pulled their patrol car behind the vehicle and illuminated it with
their spotlight and approached the vehicle. The passenger jumped out and ran. The trial court initially suppressed the evidence
found during a search, but the Superior Court reversed the decision, finding that the events only constituted a “mere encounter.”
It stated: “the initial interaction was limited, informal and thus did not need to be supported by any level of justification. In
simply parking behind a vehicle that was already stopped and approaching it, [the officer] did not display the type of physical
force or show of authority necessary to rise to the level of an investigative detention. A reasonable person in appellee’s situa-
tion would not necessarily feel restrained by police or unable to leave, especially in light of the fact that [the officer] had yet to
speak to appellee or give him any commands… Instead, the officer’s actions thus far carried all the hallmarks of a mere
encounter. [The officer] needed no justification to park behind the SUV and approach it; as a police officer, he is entitled to
approach ordinary citizens on the street and ask a few questions.” Id. at 3-4.

The facts of this case are, for all practical purposes, identical to those in Guzman. The officers were on patrol in a high
crime section of East Liberty due to a spike in recent criminal activity in the area. They observed the Defendant sitting in a
vehicle, fidgeting and making suspicious movements. They pulled their car behind the Defendant’s and approached. Their
guns were not drawn, they did not order the Defendant out of the car or to “place his hands up” before they approached; they
were simply approaching to ask for additional information. Their actions in stopping and approaching the Defendant’s vehicle
only constituted a “mere encounter” and did not require reasonable suspicion. However, once they did approach the vehicle
and see the bullet holes in the vehicle, smell the marijuana and observe the Defendant’s demeanor, they gained reasonable sus-
picion for the subsequent search.

This Court’s conclusion – that the initial approach of the Defendant’s vehicle was a “mere encounter” which did not require
reasonable suspicion – was supported by the facts as presented at the suppression hearing. Its ruling was legally proper, and must
not be reversed. This claim must fail.

2. Sufficiency of VUFA charge
Next, the Defendant argues that the evidence was insufficient to support the conviction for carrying a weapon without a license

because there was no evidence of his lack of licensure.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

Our Crimes Code defines a Violation of the Uniform Firearms Act – Firearms Not to be Carried Without a License, as follows:

§6106. Firearms not to be carried without a license

(a). Offense defined. – 
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(1). Except as provided in paragraph (2), any person who carries a firearm in any vehicle or any person who carries
a firearm concealed on or about his person, except in his place of abode or fixed place of business, without a valid and
lawfully issued license under this chapter commits a felony of the third degree.

18 Pa.C.S.A. §6106)(a).
At the suppression hearing and stipulated non-jury trial, the Commonwealth presented evidence that a Taurus PT 145 Pro

firearm, loaded with 10 rounds and found to be in good operating condition was found on the Defendant. (T.T. p. 23). The jury trial
incorporated the evidence from the suppression hearing, where the Defendant stipulated “to the other evidence that the
Commonwealth has…” (S.H.T. p. 21). Although it was not specifically mentioned, it is presumed that the Commonwealth had
evidence of the Defendant’s non-licensure, which was included in this stipulation.

Additionally, prior to the adjudication, there was discussion of the Defendant’s prior drug conviction. (T.T. p. 24). Pursuant to
18 U.S.C.A. §922, it is “unlawful for any person…who has been convicted in any court of, a crime punishable by imprisonment for
a term exceeding one year….to possess… any firearm or ammunition.” 18 Pa.C.S.A. §922(a). Therefore, it can be inferred by
circumstantial evidence from the Defendant’s prior conviction alone, that he did not possess a license to carry a firearm.

To be clear, the Defendant is not arguing that he was licensed, simply that the non-licensure was not introduced. Although
specific evidence of the Defendant’s non-licensure was not introduced, the stipulations and the circumstantial evidence were
sufficient to support this Court’s finding as to that element. However, given the Defendant’s prior conviction, it is clear that he
is not licensed to carry a weapon. Any remand for the specific introduction of the non-licensure would make no difference in
the outcome of the case. Should the Superior Court wish a remand for the specific introduction of that evidence, this Court will
abide, but the decision as made was correct and was supported by the stipulations and circumstantial evidence. This claim must
also fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: June 25, 2012

Commonwealth of Pennsylvania v.
Dearian Lewis Davenport

Criminal Appeal—Suppression—Seasonable Suspicion of “Armed and Dangerous”—Night Time Stop

No. CC 201016556. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 5, 2012.

OPINION
On November 2, 2011, following a stipulated non-jury trial, the appellant, Dearian Davenport, (hereinafter referred to as

“Davenport”), was found guilty of one count of possession of a firearm with an altered manufacturer’s number, one count of
carrying a firearm without a license, one count of obstruction of highways, and two counts of making a turn without giving a sig-
nal to make that turn. Davenport waived his right to a presentence report and was sentenced to a period of probation of one year.
Davenport filed a timely appeal and was directed to file his statement of matters complained of on appeal. In that statement
Davenport has asserted two claims of error, the first of which is that he believed that the search and seizure of his gun was in
violation of the Fourth Amendment of the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution in
that there were no specific articulable facts establishing reasonable suspicion to warrant the belief that Davenport was presently
armed and dangerous. The second claim of error is that the Commonwealth failed to prove beyond a reasonable doubt that when
Davenport stopped his vehicle, that he obstructed a highway.

On June 5, 2010, Officers Sullivan, Duratovic and Rosato, were in plain clothes on crime suppression duty as a result of numer-
ous complaints received by the Pittsburgh Police Department of criminal activity taking place in the Strip District Area of the City
of Pittsburgh. Officers Sullivan and Duratovic were in an unmarked vehicle on Smallman Street which had an unobstructed view
of the HEAT Nightclub located on 19th Street. At approximately 1:25 a.m., Officer Sullivan observed a dark gray Jeep Cherokee
pull out of its parking spot in front of HEAT and make a left onto Smallman Street without signaling its turn and then made a right
onto 19th Street, again without using its turn signal. Both Officer Sullivan and Officer Duratovic noticed that the Cherokee had
windows that were fully tinted to the point that you could not see into the vehicle. As a result of the failure to signal the two turns
that were made, Officer Sullivan decided to institute a traffic stop and was able to pull in behind the Jeep on 19th Street but before
he could initiate a traffic stop, the driver of the Jeep slammed on his brakes and stopped in the middle of 19th Street. Officer
Sullivan then initiated the traffic stop and went to the driver’s window, which at this point in time, was halfway down.

When Officer Sullivan arrived at the driver’s door, he noticed that the driver’s right hand was concealed at the center console.
Officer Sullivan ordered the driver to show his hands, which the driver initially refused to do. It was only after the second time
that he was instructed to show his hands and place them on the steering wheel that the driver complied. Officer Sullivan then asked
the driver for his driver’s license and was informed that he did not have it on him because he forgot to take it with him. While
Davenport did not have his license on him, he did give Officer Sullivan his name and address. While talking with Davenport about
the status of his license, Officer Sullivan noticed that the shelf in the center console was not connected to the dashboard and in
light of Office Sullivan’s ownership of a Jeep Cherokee automobile, he knew that that under the shelf was a void where weapons
and/or drugs could be concealed. Based upon his observations of Davenport’s hand being concealed underneath the shelf, his
refusal to initially show his hands, his knowledge of a Jeep Cherokee automobile, and the criminal activity that had taken place
in the Strip District which caused him to be assigned to crime suppression duty, Officer Sullivan ordered Davenport out of the
vehicle and he was taken into custody by his fellow Officers, while Officer Sullivan searched the console area and lifted up the
unconnected shelf to discover a thirty-eight caliber firearm, which had an altered identification number.
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Davenport filed a pre-trial suppression motion before the Honorable John A. Zottola and a hearing was scheduled on that motion
for July 26, 2011. Following that hearing, the parties requested an opportunity to file briefs in support on their respective positions
and, after submission of those briefs, Judge Zottola denied Davenport’s motion to suppress on October 21, 2011. The case was trans-
ferred to the undersigned as a result of Judge Zottola’s assignment to the Orphans’ Court Division of the Court of Common Pleas
of Allegheny County. After the stipulated non-jury trial held on November 2, 2011, Davenport was found guilty of all of the charges
filed against him except the summary offense of having a windshield obstruction.

In his initial claim of error, Davenport maintained that the suppression Court erred when it determined that Officer Sullivan
had, based upon the facts educed at the time of the suppression hearing, a reasonable suspicion that Davenport was armed and
dangerous. The standard for review of a challenge to the denial of a suppression motion has been set forth in Commonwealth v.
Mcadoo, ___ A.3d ___, 2012 WL 2020835.

When reviewing a challenge to a trial court’s denial of a suppression motion, our standard of review is as follows:

Our standard of review in addressing a challenge to the denial of a suppression motion is limited to determining
whether the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn
from those facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider
only the evidence of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when
read in the context of the record as a whole. Where the suppression court’s factual findings are supported by the
record, we are bound by these findings and may reverse only if the court’s legal conclusions are erroneous. Where, as
here, the appeal of the determination of the suppression court turns on allegations of legal error, the suppression
court’s legal conclusions are not binding on an appellate court, whose duty it is to determine if the suppression court
properly applied the law to the facts. Thus, the conclusions of law of the courts below are subject to our plenary review.

Commonwealth v. Hoppert, 39 A.3d 358, 361–62 (Pa.Super.2012) (quoting Commonwealth v. Jones, 605 Pa. 188, 198, 988
A.2d 649, 654–56 (2010)).

Using this standard, it is clear that the suppression Court properly concluded that Officer Sullivan had reasonable suspicion to
believe that Davenport was armed and dangerous. Officer Sullivan was assigned to crime suppression duty in the Strip District of
the City of Pittsburgh, which was experiencing a high rate of criminal activity not only for controlled substances, but also for the
illegal use and possession of firearms and other deadly weapons. Officer Sullivan observed a motor vehicle make two turns with-
out signaling its turns and that vehicle had heavily tinted windows so as one could not see into the contents of the motor vehicle.
When Officer Sullivan approached the driver, his right hand was hidden under a movable shelf in the console area and he initially
refused to display that hand. It was only after he was ordered a second time to show his hands that he complied and Officer
Sullivan, from his ownership and use of a Jeep Cherokee vehicle, knew that the area where Davenport’s hand had been hidden was
large enough to conceal a weapon. When Davenport was asked for his driver’s license he stated that he did not have one on him
although he did provide his name and address. Based upon Officer Sullivan’s experience and the facts presented to him, it was
clearly reasonable for him to suspect that Davenport was in the possession of a deadly weapon.

In re: O.J. 958 A.2d 561 (Pa. Super. 2008), the Court expressed its concern in balancing the competing interests of the protec-
tion of officers versus a perceived expectation of privacy by the driver of a motor vehicle.

We observe that in this case, there was only one witness whose testimony was accepted by the suppression court.
Therefore, we consider the propriety of the suppression court’s legal determination that Officer Tucker did not have
grounds to conduct a protective search of the console for weapons.

The search of the passenger compartment of an automobile, limited to those areas in which a weapon may be placed
or hidden, is permissible if the police officer possesses a reasonable belief based on “specific and articulable facts which,
taken together with the rational inferences from those facts, reasonably warrant” the officer in believing that the suspect
is dangerous and the suspect may gain immediate control of weapons. See Terry v. Ohio, 392 U.S. at 1, 21 [, 88 S.Ct. 1868,
20 L.Ed.2d 889] (1968). “The issue is whether a reasonably prudent man would be warranted in the belief that his safety
or that of others was in danger.” Id. at 27[, 88 S.Ct. 1868].

Commonwealth v. Morris, 537 Pa. 417, 644 A.2d 721, 723 (1994) (quoting Michigan v. Long, 463 U.S. 1032, 1049–1050, 103
S.Ct. 3469, 77 L.Ed.2d 1201 (1983)).

We find particularly instructive in this case certain observations of the United States Supreme Court. That Court has
observed that “roadside encounters between police and suspects are especially hazardous, and that danger may arise
from the possible presence of weapons in the area surrounding a suspect.” Long, supra at 1049, 103 S.Ct. 3469. The Court
has also stated:

[W]e have specifically recognized the inordinate risk confronting an officer as he approaches a person seated in an
automobile. “According to one study, approximately 30% of police shootings occurred when a police officer approached
a suspect seated in an automobile. Bristow, Police Officer Shootings–A Tactical Evaluation, 54 J.Crim.L.C. & P.S. 93
(1963).” Adams v. Williams, 407 U.S. 143, 148 n. 3, 92 S.Ct. 1921, 1924, 32 L.Ed.2d 612 (1972). We are aware that not all
these assaults occur when issuing traffic summons, but we have before expressly declined to accept the argument that
traffic violations necessarily involve less danger to officers than other types of confrontations. United States v.
Robinson, 414 U.S. 218, 234, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973). Indeed, it appears “that a significant percentage of
murders of police officers occurs when the officers are making traffic stops.” Id. at 234, n. 5, 94 S.Ct. at 476, n. 5.

Pennsylvania v. Mimms, 434 U.S. 106, 110, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977).

The heightened risk of danger to police officers during roadside encounters should be contrasted with the lessened
expectation of privacy that a citizen possesses with respect to his vehicle:

One has a lesser expectation of privacy in a motor vehicle because its function is transportation and it seldom
serves as one’s residence or as the repository of personal effects. A car has little capacity for escaping public scrutiny.
It travels public thoroughfares where both its occupants and its contents are in plain view.
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New York v. Class, 475 U.S. 106, 112–13, 106 S.Ct. 960, 89 L.Ed.2d 81 (1986) (quoting Cardwell v. Lewis, 417 U.S. 583,
590, 94 S.Ct. 2464, 41 L.Ed.2d 325 (1974)).

In re O.J., supra. at 564-564.

The Superior Court was presented with a factual pattern which is virtually identical to Davenport’s case. In finding that the pro-
tected search of O.J.’s vehicle was valid based upon articulable facts supporting a belief that the defendant had hidden a weapon
in the vehicle, the Court took into consideration that when a vehicle stop takes place at night, it creates a “heightened danger that
an officer will not be able to view a suspect reaching for a weapon”. In re O.J., supra. at 566. In that case the defendant initially
refused to heed the police’s command to stop his vehicle and then his rapid and furtive hand movements over the console area
indicated that he might have a weapon. The search that was conducted of that vehicle was confined to the console area where the
officer observed the defendant’s furtive movements.

In Commonwealth v. Murray, 936 A.2d 76 (Pa. Super. 2007), the police stopped a vehicle with tinted windows in a night traffic
stop in a high drug trafficking area in an urban center similar to the Pittsburgh Strip District Area. The police officer observed a
lot of movement in the vehicle and after he removed the driver from the vehicle and frisked him, he conducted a protective weapon
search in the immediate area where the driver had been sitting and where he noticed these furtive movements. Under the armrest
he found a loaded weapon. The Superior Court in concluding that the facts were sufficient to support the officer’s stated belief that
weapons were in the vehicle and that there was a need to search that vehicle, noted that those facts were reasonably supported by
the movement inside the vehicle, the fact that it was night, and that the stop occurred in a drug trafficking area and the dangerous
nature of the tinted windows. In Davenport’s case the facts are virtually identical to these cases and indicate that Officer Sullivan
had a reasonable suspicion to believe that Davenport was armed and dangerous.

Davenport next maintains that the evidence was insufficient to support his conviction of the summary offense of obstructing a
highway. Section 18 Pa.C.S.A. §5507(a) sets forth the definition of the obstruction of a highway as follows:

5507. Obstructing highways and other public passages

(a) Obstructing.—A person, who, having no legal privilege to do so, intentionally or recklessly obstructs any highway, rail-
road track or public utility right-of-way, sidewalk, navigable waters, other public passage, whether alone or with others,
commits a summary offense, or, in case he persists after warning by a law officer, a misdemeanor of the third degree. No
person shall be deemed guilty of an offense under this subsection solely because of a gathering of persons to hear him
speak or otherwise communicate, or solely because of being a member of such a gathering.

At the time of Davenport’s stipulated non-jury trial, it was agreed that the testimony elicited during the suppression hearing would
be incorporated into that non-jury trial. At that suppression hearing, Officer Sullivan testified that once he began to follow
Davenport’s vehicle on 19th Street, that Davenport slammed on his brakes and stopped in the middle of 19th Street, before any
attempt had been made by Officer Sullivan to effectuate a traffic stop. It should be noted that the testimony revealed that
Davenport stopped in the middle of the street and not in the middle of his lane. By stopping in the middle of the street, he obviously
obstructed passage along 19th Street. Based upon the record developed in this case, it is clear that the Commonwealth proved
beyond a reasonable doubt that Davenport had violated that section of the Pennsylvania Motor Vehicle Code.

BY THE COURT:
/s/Cashman, J.

Dated: July 5, 2012
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Atlantic States Insurance Company v.
Donald G. Leach, Brian Leach, Danielle M. Boyd, Raymar Allen, Jermaine Humphrey,

Shavon Carrol, Domineek Banks, Derrick King, and Aaron Blackwell
Declaratory Judgment—Insurance Coverage—Resident of Household

No. GD 09-015321. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—May 22, 2012.

MEMORANDUM OPINION
Following review of the transcript, and upon motion of the parties, the Court issues this Memorandum Opinion with respect to

the parties’ respective arguments related to whether Brian Leach was an insured pursuant to the policy of automobile insurance
issued to Donald Leach by Atlantic States Insurance Company, policy number PAA0603563 (“Atlantic States Policy”), based solely
upon Brian Leach’s residency at the time of the accident. The Atlantic States Policy states, in part:

“Family Member” means a person related to you by blood, marriage or adoption who is a resident of your household. This
includes a ward or foster child.

The parties do not contest that Brian Leach is related to Donald Leach, the named insured, by blood. Accordingly, the question
presented is whether Brian Leach qualifies as a “resident” of his father’s “household.” Nowhere does the policy specifically define
“household.”

Counsel for the Defendants, the parties injured by the alleged negligence of Brian Leach who are seeking insurance coverage
from Atlantic States, argue as follows:

Pennsylvania Courts have defined the term “resident” as meaning one who actually resides or lives in the household of
the insured. Amica Mutual Insurance Co. v. Donegal Mutual Insurance Co., 376 Pa. Superior Ct. 109, 545 A.2d 343 (1988).
This is a factual determination of where one lives or resides. However, the definition of “household” under Pennsylvania
law, means more than then living under the same roof as the head of the household. According to our appellate courts the
term “household means a domestic establishment under a single head or management.... Neither relationship nor the
presence of all the parties within one dwelling is the determining factor...” Hoff v. Hoff; 132 Pa. Super. 431, 435, 1 A.2d
506, 508 (1938). See Also Brovdy v. Jones & Laughlin Steel Corp., 145 Pa. Super. 602, 605, 21 A.2d 437, 438 (1941).

Pennsylvania case law clearly provides that a relative can be considered a resident of two households at the same
time. Erie Ins. Co. v. Flood, 168 Pa. Cmwlth. 258, 649 A.2d 736 (1994). See Also Miller v. U.S.F. & G. Co., 28 Pa. D. & C.3d
389 (1983). In Erie Ins. Co. v. Flood, the Commonwealth Court affirmed the decision of the Common Pleas Court of Centre
County entered against Erie Insurance. In that case the insured’s son was involved in a motor vehicle accident and was
a defendant in a personal injury lawsuit filed by injured passengers. The son was not a named insured under the Erie
Insurance policy at issue. He had lived on and off at the homes of his mother and father who were divorced. Erie
Insurance filed a declaratory judgment action seeking to deny coverage on the mother’s policy based upon the allegation
that the son was not a resident relative of his mother’s household. The Commonwealth Court determined that the defini-
tions of “relative” and “resident” in the policy “created an ambiguity as to whether the policy contemplated coverage
to dual residents.” Erie Ins. Co. v. Flood, 168 Pa. Cmwlth. at 264, 649 A.2d at 739. Erie could have easily clarified the
definition in the policy. Moreover, there was sufficient evidence that the insured’s son continually moved back and
forth with his mother and father establishing dual residency.

The issue of whether the insured can maintain dual households relating to insurance coverage has never been
addressed by Pennsylvania Courts. In analyzing the issue of dual residency in the Miller case, the Common Pleas Court
relied upon a decision of the New Jersey Supreme Court in Mazzilli v. Acc. & Cas. Ins. Co. of Winterthur, 35 N.J. 1, 7, 170
A.2d 800 (1961). Mazzilli involved an insurance coverage question arising from the term “household” in a policy of
liability insurance. The wife of an insured was separated from her husband who lived in a separate home. However,
the husband owned the house where his wife resided with their son and provided support to both his wife and son.
The carrier denied liability based upon the fact that the husband lived in a separate residence. In reviewing the issue
the New Jersey Supreme Court reasoned:

Household is not a word of art. Its meaning is not confined within certain commonly known and universally accepted
limits. True, it is frequently used to designate persons related by marriage or blood, who dwell together as a family
under a single roof.... But it has been said also that member of a family need not in all cases reside under a common
roof in order to be deemed a part of the household. (at 8, 170 A.2d at 804) See also, Crossfield v. Phoenix Ins. Co., 77
N.J. Super. 476, 479, 187 A.2d 20 (App. Div. 1962).

Miller v. U.S.F. & G. Co., 28 Pa. D. & C.3d 397. Based upon the conduct of the insured in caring for the home and his
family the court found that although they lived under separate roofs, the insured had two households and his wife had
coverage under the policy of insurance.

In this case, Brian Leach allegedly lived with his father until May of 2008, two months before the collision which is
at issue in this case. (Deposition of Donald Leach, p. 16). Beginning in June of 2008, Donald Leach allegedly signed a lease
in his name and paid for a separate apartment for his son. (Deposition of Donald Leach, p. 27). During this time the father
continued to support Brian until the collision. Not only did he provide his son with a roof over his head, he also gave
monetary support and allowed his son to use his vehicle despite the fact that Brian did not have license. (Deposition of
Donald Leach, pp. 18-19, Deposition of Brian Leach, pp. 47-49). The pair continued to carry on a close family relationship
with the father being the person who managed the domestic establishment even though Brian was living under a sepa-
rate roof. Donald Leach was obviously the head of the household while his son continued to be a “family member” of that
household. Based upon these facts, the insured maintained two households and the insurance coverage should extend to
Brian who was a family member as that term is defined in the policy of insurance at issue in this case. See also Boyd v.
Folsom, 149 F. Supp. 925 (W.D. Pa. 1957).
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The insurance policy does not define “household” which could have been clarified using appropriate language to
limit the term. Under the circumstances, the definition is ambiguous and must be read in the light favorable to extend
coverage to Brian Leach.

Atlantic States, in response to Defendants argues as follows:

Under the terms of the insurance policy, Brian Leach must be a resident of Donald Leach’s “household” in order to be
eligible for coverage. Pennsylvania courts have looked to the dictionary definition of “household” when determining
whether an individual qualifies. See Hoff v. Hoff, 1 A.2d 506 (Pa. Super. 1938)(Webster’s dictionary defines household
as “those who dwell under the same roof and compose a family,” and the New Century Dictionary defines household
as “the inmates of a house collectively”). Defendants’ reliance on the quote from Hoff that “the presence of all of the
parties within one dwelling is not the determining factor of [a household],” is necessarily misleading. The parties in Hoff
already resided under the same roof, and the court was faced with the issue of whether one roof could house two sepa-
rate households, even if all of the persons living there were relatives. See, Hoff at 508. The court looked to factors such
as furnishment and control of the rooms, purchases of utensils and household equipment, and separate entertainment of
guests, and determined that there were two separate domestic establishments, each having its own head and separate
management, and thus two separate households. The Hoff court’s holding that two households can exist under one roof
is actually in derogation of defendants’ argument. If the Hoff court held that one roof can house two separate and distinct
households, it cannot possible be said that Brian Leach, living under a different roof than Donald Leach, is still part of
Donald Leach’s household. Similar to the holding in Hoff, the court in Drake v. Donegal Mutual Insurance Company,
422 F.Supp. 272 (W.D.Pa. 1976) held that a resident of an apartment in a building owned by her daughter was not part
of the daughter’s household for purposes of coverage under her daughter’s policy. In Drake, the plaintiff’s apartment
was on a different floor than her daughter’s apartment, had a separate street address and entrance, and was part of a
building with other tenants. Additionally, the plaintiff did her own cooking, housekeeping, and shopped for her own
groceries, and thus was considered to be part of a different domestic establishment, and therefore different household
than her daughter. Here, Brian Leach lived in a completely separate apartment from Donald Leach, in a completely
separate building. Defendants have offered no evidence whatsoever that they were part of the same domestic establish-
ment, such that they could be part of the same household.

In the context of this case, where the evidence demonstrates that Brian Leach, the biological son of Donald Leach, was a full-
time resident and occupant of an apartment (albeit leased by his father, and in substantial, if not all, respects paid for by his
father) but where Donald Leach maintained a full-time, permanent, separate residence in a house. I cannot conclude that Brian
Leach was a resident of his father’s (the named insured’s) “household” for purposes of coverage under the Atlantic States policy.
While the facts of this case raise a close question under the controlling Pennsylvania appellate case law authorities, to rule
otherwise would render “resident relative” status to many individuals under insurance policies, where the parties to such poli-
cies could not have conceivably reasonably entertained such status being so extended.1 Accordingly, on this issue, I conclude the
Atlantic States Insurance Company does not owe liability insurance coverage to Brian Leach for allegedly negligent conduct
while operating Donald Leach’s 2006 Mazda Miata on July 20, 2008 based solely upon his purported status as a resident of Donald
Leach’s household. This ruling is not intended to disturb or otherwise impact this Court’s prior April 2, 2012 Order including
Findings of Fact and Conclusions of Law related to Brian Leach’s status as a permissive user of Donald Leach’s 2006 Mazda Miata
on July 20, 2008.

BY THE COURT:
/s/Colville, J.

Date: May 22, 2012
ORDER OF COURT

AND NOW, this 22 day of May, 2012, following consideration of the briefs of the parties, and a review of the transcript in the
above-captioned matter, the undersigned concludes that Atlantic States Insurance Company is not required to provide coverage
and/or to defend claims against Brian Leach arising out of the motor vehicle accident of July 20, 2008 based solely upon Brian
Leach’s purported status as a resident of the household of the named insured, Donald Leach. This Order is not intended to disturb
this Court’s prior April 2, 2012 Order of Court relative to Brian Leach’s status as a permissive user of Donald Leach’s 2006 Mazda
Miata on July 20, 2008, and Atlantic States’ obligations related thereto.

BY THE COURT:
/s/Colville, J.

1 In principle, such a rule would extend “resident relative” status to anyone who enjoyed the fact that their blood relative was
directly or indirectly assuming the financial obligation of the purported resident relative’s” living situation. This would render
dependent children in dorm rooms, college apartments, or artists lofts in other States; elderly parents and grandparents in nursing
homes, or retirement communities, and myriad other situations, all resident relatives, regardless of the fact that the named insured
did not live at, never set foot in, or even saw, the purported “household.”

Vern N. Schalles, t/a Circus Bar v. Pennsylvania Liquor Control Board
Miscellaneous—Liquor License Renewal

No. SA 11-001049. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—May, 2012.

OPINION
Respondent, Pennsylvania Liquor Control Board (Board), has appealed my Order of February 12, 2012, reversing the decision
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of the PLCB and granting the renewal of petitioner/licensee’s restaurant liquor license.
This case was before me on licensee’s appeal from the Board’s decision not to renew its restaurant liquor license. At the de novo

hearing on February 16, 2012, the Board moved the administrative record into evidence. There was additional testimony by the
licensee, Vern N. Schalles, with regard to the operations of the bar/restaurant and the incidents in question.

I adopt the Board’s Findings of Fact 1 through 62 and 69 through 92, and the Proposed Findings of Fact of the hearing examiner.
The Board considered licensee’s late filing of his license renewal application, fourteen citations based on events occurring from
1989 through 2003, and five incidents involving the Swissvale Police Department.1 The Board acknowledged licensee had not been
cited in over eight years and it was not inclined to deny renewal based on licensee’s citation history alone.2 Nor was the Board
inclined to deny renewal based solely on licensee’s late filing of his renewal application.3 Rather, the Board focused its attention
on five police incidents and concluded licensee had not taken timely and sustantial steps, pursuant to 47 P.S. §4-470 (a.1)(4), to
remedy the occurrence of such incidents.

Upon de novo review, the court of common pleas may exercise its statutory discretion to make findings of fact and conclusions
of law, and to sustain, alter, change or modify any action of the PLCB, whether or not it makes findings which are materially
different from those found by the Board. Goodfellas, Inc. v. Pennsylvania Liquor Control Board, 921 A. 2d 559 (Pa. Cmwlth. 2007),
appeal denied, 934 A. 2d 1279 (Pa. 2007) (TABLE). A trial court may issue a ruling different from that issued by the PLCB, even
if the court’s findings of fact are identical to those issued by the PLCB, as long as the trial court’s decision is supported by
substantial evidence. Pennsylvania Liquor Control Board v. Bartosh, 730 A.2d 1029 (Pa. Cmwlth. 1999).

Licensee has owned T’s Circus Bar and Restaurant Lounge (T’s), located in Swissvale, for twenty-six years. (T-70)4 He is a life-
long resident of Swissvale, lives two blocks from the bar, and owns the property where the bar is situated. (T-70,95,96) For over
twenty years Schalles has been involved in and/or sponsored fundraisers and benefits for various causes, including Multiple
Sclerosis, Children’s Hospital, the Arthritis Foundation, and local sports teams. (T-71,72) The bar also does catering for the Rotary,
Senior Citizens’ Center, and different businesses and functions.

Schalles originally invested in T’s with Walter Krakker. Krakker managed the bar and its daily operations until around 2002.
Although it does not absolve Schalles from responsibility, Schalles bought Krakker’s share of the business because of the manner
in which Krakker ran the business and the number of citations received.5 The record is clear no citations have been issued since
2003, and none of the citations involved alcohol-related offenses such as service to minors, Dram Shop Act violations or serving
alcohol after hours.6

T’s has served the Swissvale community for over forty years. (T-75) Numerous witnesses testified to T’s warm and friendly
atmosphere, excellent food (perhaps the best in Swissvale) and the feeling of safety there. (T- 107-111,120-123)

During the last ten years Swissvale has declined and T’s has attracted a different clientele. (T-73,75,95) Schalles primarily
attributed this change to the creation of a busway entrance/stop near his property. (T-81,95,96) People loiter under and in front of
the building and eat food from the pizza shop located next door, leaving trash and litter. At Schalles request, the borough installed
a sign which reads “NO LOITERING [and] NO LITTERING BY ORDER OF SWISSVALE BOROUGH POLICE.” (T-81; part of
Exhibit L-2 introduced by licensee at the administrative hearing) On several occasions he asked borough council to request a Port
Authority transit officer be stationed near the stop, but none has been provided.

There is a municipal parking lot next to the bar. Across the lot is another licensee, which has entertainment four or five times
a week and police are “constantly” there. (T-96,98) There are two bowling alleys in the immediate vicinity. One is open until 1:00
or 1:30 A.M. and sometimes features all night bowling. The bowling alley across the street operates Monday through Friday until
11:00 or 11:30 P.M.. There are leagues on the weekends and hours are sometimes extended until 2:00 A.M.. Both establishments
allow bowlers to bring alcohol onto their premises. (T-90,91) Everyone patronizing these businesses uses the parking lot, particu-
larly since Schalles keeps the portion of the lot near his bar well lit. (T-89,90)

Schalles’ nephew, Frederick Cottone, was involved in an incident on October 12, 2009, sometime between 6:45 and 7:30 P.M.7

(T-37,103) Cottone locked his keys in the car outside the pizza shop. He called his wife to bring him the spare set of keys and was
waiting outside. (T-91) There is a conflict as to the sequence of events, but Cottone was told he could not loiter in front of the bar.
A dispute arose with regard to Cottrone’s loitering outside and/or removing his vehicle. When Cottone was told he was violating
the law, he began yelling and screaming. He calmed down when informed he would be arrested. Although notes in the police report
mention “Failure to disperse and public intox/disorderly,” the narrative does not state Cottone was intoxicated; nor was he charged
with public intoxication.

On February 19, 2010, at approximately 12:29 A.M., Sgt. Charles Watson8 was dispatched to a shooting outside T’s, which
followed an argument in the bar among three men. Once the men were outside, at least one gun was drawn and all three men were
shot. (T-33,84) No weapons were recovered and the men survived. (T-35) None of the men were regular customers of T’s. (T-85,86)
All the casings were recovered outside the bar. (T-33) There was no testimony that any of the men had brought a weapon into the
bar, was intoxicated, or that events in the bar precipitated the argument. No testimony was presented as to any other shootings or
incidents involving weapons.

On October 9, 2010, at 12:27 A.M., security personnel Mike Brown and Ernest Giles observed four men acting inappropriately
towards female patrons. When they were asked to leave the bar, a fight ensued. (T-13) While attempting to remove them from the
bar, Giles was struck in the head with a beer mug and he and Brown were kicked and punched. Bottles were broken and tables
overturned. (T-14) Several officers were dispatched to the scene. (T-9,13,21) One man was observed tossing a bag of marijuana
under a vehicle. (T-15) All four were placed under arrest. Both in the police car and at the station, one man began fighting and had
to be tasered. (T-16) Numerous charges were filed. (T-17) Although Schalles initially estimated $2,000.00 in damage, upon clean-
up he discovered the damage was not as severe as believed and declined to prosecute criminal mischief charges. (T-14,88) Giles
and Brown declined to pursue assault charges. (T-22) There was no testimony the men were intoxicated.

The October 22, 2010 incident, occurring at 12:41 A.M., involved a man who was not intoxicated, but became loud and was shout-
ing obscenities. (T-54,86) When the bartender refused him service, his behavior worsened and Schalles instructed the bartender
to call the police. In attempting to remove him from the bar, two security personnel were struck in the head. (T-55,87) The man
resisted arrest and was handcuffed. (T-56)

The last incidents occurred February 11, 2011. At 1:20 A.M., Officer Steven Ruby observed a large crowd gathering in the park-
ing lot. He observed a pushing match between two women.9 His report stated the women told him they had been arguing inside T’s
and taken the argument outside.10 There was no mention that either woman was intoxicated. They were cited for disorderly con-
duct. Shortly thereafter, another incident occurred involving Ashley Hodge, who was screaming outside T’s. Hodge told Giles there
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had been a fight in Murray’s, that her friends were fighting in the parking lot, and she needed security to break it up. (T-89,115)
Hodge was extremely intoxicated and although Giles gave her his cell phone to call the police, he refused her admittance to the
bar. (T-115,116) Hodge subsequently screamed in the parking lot that she would get a gun and “shoot everyone up.” (T-47) Officer
Daniel White observed Hodge to have difficulty standing, slurred speech and the strong odor of alcoholic beverage. He asked her
to place her hands on his vehicle, but she screamed and became belligerent and uncooperative. (T-48) She was charged with
numerous offenses. It was clear Hodge was not in T’s the night of the incident, and it appears the fight she referred to was the one
to which Officer Ruby had responded. (T-48,51,116)

At the administrative hearing, Schalles testified he had security cameras in place for ten years and had installed a new updated
security system with seven security cameras, including two in the parking lot. (T-76) With the video system he can monitor all
seven cameras. He has strict procedures for admittance and carding and purchased a new wand/metal detector and ID scanner.
(T-77,78) All bags and purses are checked. No one under twenty-five is admitted. “Hoodies” are not permitted. He has security
on duty seven days a week. (T-78) All bartenders are RAMP certified. (T-79) Schalles has placed more emphasis on the food and
has changed the music, atmosphere, menu and advertising. He has discontinued beer specials. (T-73,93, HT-97)11 In this court he
testified to discontinuing Sunday entertainment and increasing security on Thursday, Friday and Saturday nights. (HT-9, 10)
These changes occurred prior to the Board’s decision to deny renewal, and I find them to be timely. When the Hearing Examiner
recommended renewal of the license, conditioned on arranging and recording monthly meetings with the Swissvale Police
Department, Schalles made every effort to comply. He testified in this Court that since October 15, 2011, he had gone to the
Borough Building five times to speak with the Chief of Police and left at least a dozen messages, but received no response. (HT-
10-14)

Renewal of a liquor license is not automatic and the Board has the authority to refuse to renew a license for any of the reasons
set forth in 47 P.S. §4-470 (a.1). U.S.A. Deli, Inc. v. Pennsylvania Liquor Control Board, 909 A.2d 24 (Pa.Cmwlth. 2006), appeal
denied, 929 A.2d 647 (Pa. 2007) (TABLE). However, when considering the manner in which the licensed premises is being operated,
and any activity occurring off-premises, the Board may consider “whether any substantial steps were taken to address the activity
occurring on or about the premises.” 47 P.S. §4-470 (a.1)(4). Although the licensee is required to take substantial affirmative meas-
ures to prevent misconduct, a licensee is not required to do everything possible to prevent criminal activity on the premises, act
as its own police force or close its business. I.B.P.O.E. of West Mount Vernon Lodge 151 v. Pennsylvania Liquor Control Board, 969
A.2d 642, 651 (Pa.Cmwlth. 2009).

An analysis of the incidents reveals only the Hodge incident clearly involved alcohol and/or intoxication. Neither the testimony
of the officers nor the police reports relating to the remaining incidents provided evidence that the actors were intoxicated. While
the shooting was a serious matter, there was no indication a weapon had ever been in the bar that night.

Licensee’s standard operating procedure is to have security immediately step in and attempt to diffuse any issue or alter-
cation that arises. (T-92,116,117) In such a situation, security requests the actor(s) to put down any drinks and step outside
to talk. (T-116,117) Bartenders refuse service to patrons who are problematic and security tries to remove anyone who
appears to be out of control. (T-86,87,92,93,116,117) If anything gets out of control, either Schalles or his employees call the
police. (T-93,117)

I find the incidents were neither the result of nor related to the manner in which Schalles operated T’s within the meaning of
§4-470 (a.1)(4) of the Liquor Code. Nor was there testimony connecting them to alcohol. Schalles has alert, attentive employees
who do everything to prevent any perceived problem from escalating, which evidences a responsible licensee. This is buttressed
by the fact that upon learning of the Hearing Examiner’s recommendation to meet monthly with Swissvale Police, Schalles
attempted to implement said recommendation.

Although there was a prior history of citations, no citations have been issued in more than eight years and licensee explained
his failure to timely file the renewal application. Even the Board agreed these factors would not warrant non-renewal.

Licensee has strong ties to, and is supportive of, the Swissvale community, as evidenced by the number of residents who
appeared to support him at the administrative hearing. He has responded to any issue or problem that has arisen in a timely
manner. After consideration of the entire record and arguments of the the parties, I found substantial evidence to warrant the
renewal of licensee’s restaurant liquor license.

BY THE COURT:
/s/O’Brien, A.J.

1 See the PLCB’s opinion, page 27, footnote 1. Other police departments additionally responded to some of the incidents.
2 Id. at 27.
3 Id. at 30. It should be noted that although the Board found licensee had offered no explanation for the late filing, paragraph 16 of
licensee’s Application for Renewal clearly stated the late filing was due to personal injury, hospitalization and surgery.
4 “T” refers to the transcript of the administrative hearing held August 10, 2011.
5 Although there is a conflict as to whether Schalles took sole ownership in 2002 or 1996, it is clear that the majority of citations
were received under Krakker’s watch. (T-83,104,105)
6 Among the citations were five involving gambling, two for insufficient funds and two related to advertising.
7 This is unclear because although page 1 of Officer Thomas Edwards’ report refers to these times, the narrative refers to a prior
encounter at 3:40 P.M.. See the Record of the administrative hearing, Exhibit B-5. Officer Edwards did not testify.
8 Although several officers responded to the incidents discussed herein, I will refer only to the lead or reporting officer.
9 See the Record of the administrative hearing, Exhibit B-6. Officer Ruby did not testify.
10 Since Officer Ruby did not testify, it could not be ascertained whether the women actually said they had been in T’s or that they
had been in a bar and the officer assumed it was T’s.
11 “HT” refers to the hearing transcript of February 16, 2012.
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Anna B. Wimberly and Frank D. Dawson v.
Joshua L. Katruska

Personal Injury—Settlement—Medicare Liens

No. AR-11-004777. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—May 23, 2012.

OPINION
and ORDER of COURT

Plaintiffs’ Petition to Enforce Settlement is the subject of this Opinion and Order of Court.
Through a telephone conversation between counsel, the claims of Anna B. Wimberly (“plaintiff”) were settled for $9,000. The

issue that is the subject of this Opinion and Order of Court is whether defendant may condition payment upon plaintiff providing
a no-lien letter from Medicare.

Pursuant to the Medicare Secondary Payer Act (“MSPA”), Medicare is a secondary payer meaning that Medicare can only pay
bills not paid by a “primary payer.” If Medicare makes a payment and a primary payer is identified, the primary payer must reim-
burse the United States. 42 U.S.C. §1395y(b)(2). The MSPA identifies an automobile or liability insurance policy as a primary payer.
42 U.S.C. §1395y(b) (2)(A)(ii). This means that if the insurance company has made a settlement payment and it is later discovered
that Medicare had already made a payment for the same services or items, the insurance company which paid the settlement
amount can be required to reimburse Medicare pursuant to regulations promulgated by the U.S. Department of Health and Human
Services to implement the MSPA. These regulations give Medicare and Centers for Medicare Services (“CMS”) a direct right of
action to recover from any primary payer. 42 C.F.R. §411.24(e).

1.
Defendant’s first argument is that as a matter of law the insurance company is entitled to withhold payment until Medicare has

issued a no-lien letter. This is the only manner by which an insurance company and its insured may avoid double payments.
However, this argument is without merit as a result of the Opinion of the Pennsylvania Superior Court in Zaleppa v. Seiwell, 9 A.3d
632 (Pa. Super. 2010).

Zaleppa was a personal injury action in which the jury returned a verdict in the amount of $15,000. The defendant alleged that
the trial court erred in denying her post-trial motion which requested that the court enter an order directing her to pay the verdict
either (1) by naming Medicare, along with Zaleppa and her attorneys, as payees on the draft satisfying the verdict or (2) paying
the verdict into court pending notification from Medicare that all outstanding Medicare liens have been satisfied. The trial court
denied the defendant’s motion. The Superior Court affirmed.

The Superior Court recognized that the MSPA assigns primary responsibility for medical bills of Medicare recipients to
private health plans when a Medicare recipient is also covered by private insurance. This means that the private insurer may
be required to pay for any treatment for which Medicare has already paid by reimbursing Medicare for the expense. Thus,
if an outstanding Medicare lien existed, the MSPA gave CMS a direct action against the defendant’s insurer to reimburse
Medicare.1

In other words, the Court recognized that if it denied the defendant’s request for post-trial relief, it would be subjecting the
insurance company to the possibility of a double payment. Nevertheless, the Court ruled that the defendant failed to offer any legal
basis for the post-trial relief that would prevent a double recovery.

The Court based its decision on settled Pennsylvania case law which obligates a party to satisfy a judgment once it has been
entered. In order to satisfy a judgment for monetary damages, payment of the underlying debt must be tendered in full and must
be payable to the parties specified in the judgment. This case law controls this litigation unless there are provisions within the
MSPA or other federal legislation that alter Pennsylvania case law.

Through her motion for post-trial relief, the defendant argued that state law does not apply because the defendant was properly
protecting the interests of the United States government. The Court rejected this argument stating that the statutory scheme estab-
lished by the MSPA was not designed to enable private parties to act on behalf of the United States government as a “private attor-
neys general.” Id. at 639 (citation omitted). Under the MSPA, only the United States government is authorized to pursue its own
right to reimbursement.

2.
In his Answer in Opposition to the Petition to Enforce Settlement (¶¶ 1 and 6 and Exhibits A-E), defendant raises a second

ground: Defendant’s counsel avers that prior to the parties reaching an agreement as to the settlement amount, plaintiff ’s counsel,
through letters and email, agreed that payment would be conditioned on plaintiff ’s counsel obtaining documentation from
Medicare stating whether plaintiff is currently receiving Medicare benefits and what, if any, benefits were paid that were related
to the accident. Counsel for plaintiff, on the other hand, avers that he never agreed to allow defendant to withhold the settlement
funds because of a possible Medicare lien.

A settlement is a contract. The parties may agree that the settlement amount will not be paid until information regarding
Medicare is provided to the defendant. However, unless there is a specific agreement conditioning payment on a no-lien letter, it
is a matter of contract law that a defendant cannot subsequently raise new conditions regarding the payment that the defendant
agreed to make.

I considered a similar matter in Export Boxing & Crating, Inc. v. Tech Met, 150 P.L.J. 35 (2001). In that case, on the eve of trial,
the plaintiffs agreed to the settlement offer by one of two joint tort-feasors. Subsequently, the plaintiffs filed a motion to enforce
the settlement.

Through their motion, the plaintiffs sought a court order compelling the release of the settlement funds because the plaintiffs
had furnished executed pro tanto releases. The settling joint tort-feasor, on the other hand, sought a ruling that the plaintiffs were
not entitled to the settlement funds until the plaintiffs executed pro rata releases.

At oral argument on the motion, counsel for the parties stipulated that there was a binding settlement. In other words, no attor-
ney was taking the position that I should set aside the agreement based on a failure to agree upon a material term. Each of the
witnesses who participated in the settlement discussions testified that no one used the term “pro rata release” or “pro tanto
release” in any of the discussions. In other words, the type of release was not discussed.
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I stated:

A settlement agreement is a contract governed by the general rules of contract interpretation. See Friia v. Friia,
780 A.2d 664, 668 (Pa. Super. 2001). Where the intentions of the parties cannot be gleaned from the language of the
agreement, under general rules of contract interpretation a court should determine whether there are common expec-
tations that would reveal the intentions of the parties.

In this case, this is a relatively easy task. When the parties arrived at a dollar amount that SPEDD [the settling
defendant] would pay, it would have been apparent to counsel for plaintiffs that SPEDD expected a release that would
eliminate SPEDD’s exposure to any further claims raised in this litigation. Obviously, plaintiffs’ counsel understood
that plaintiffs would execute a release which would prevent plaintiffs from pursuing against SPEDD, in this or any
other litigation, any claims that plaintiffs have raised against SPEDD in this litigation. Plaintiffs would also have
understood that SPEDD expected that the payment it was making was the only money that SPEDD would be pay-
ing to plaintiffs, either directly or indirectly through payments made to a third party. Thus, plaintiffs would have
understood that they could not pursue claims against any other parties to this litigation for which SPEDD would be
ultimately liable.

Id. at 36 (footnote omitted).

Since the pro tanto release did not eliminate the possibility of a verdict that would result in the settling tort-feasor owing money
to the non-settling tort-feasor contrary to the common expectation that payment of the settlement amount was to eliminate any risk
of liability, I ruled that unless the plaintiffs could establish an agreement under which the plaintiffs would provide only pro tanto
releases, any settlement agreement would be construed to require the plaintiffs to execute pro rata releases.

I use this approach in the present case. The common expectation is that a defendant will promptly pay the settlement amount.
A settlement agreement (written or oral) will be construed in this fashion unless the defendant can establish that the parties
reached a different agreement.

Because defendant contends that the parties’ agreement conditioned payment on receipt of a no-lien letter, a rule will issue to
show cause why the settlement agreement should not be enforced. Since the only dispute is over whether payment was conditioned
on a no-lien letter, it is defendant’s burden to establish an agreement that the payment was conditioned upon a no-lien letter. For
these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 23rd day of May, 2012, it is hereby ORDERED that a rule is issued to show cause why plaintiffs’ Petition to Enforce

Settlement should not be granted.
These proceedings will be governed by Pa.R.C.P. No. 206.7.
Depositions shall be completed within thirty (30) days, and an argument will be held on July 6, 2012 at 10:00 A.M. o’clock, 815

City-County Building.
Defendant has the burden of proving that payment of the agreed-upon settlement amount was conditioned upon defendant’s

receipt of a non-lien letter.

BY THE COURT:
/s/Wettick, J.

1 This legislation also gives CMS a direct action against the plaintiff, the entity that received the payment and the defendant.
However, CMS may elect to pursue only the defendant’s insurer.

The Huntington National Bank, successor to Sky Bank v.
Robert L. Thornton

Miscellaneous—Petition to Strike—Confessed Judgment

No. GD 11-10311. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—June 1, 2012.

MEMORANDUM IN SUPPORT OF ORDER
The Defendants in two related but unconsolidated captioned actions have each filed Petitions to Strike or Open Confessed

Judgments1 entered against each of them based on separate guaranties each gave to Plaintiff ’s predecessor, Sky Bank, in connec-
tion with a loan made by Sky Bank to TFT Funding, LLC (“TFT”). The case involving Darnell Dinkins is filed at GD 11-10318; the
case involving Robert L. Thornton is filed at GD 11-10311. Identical memoranda and orders are filed for each Defendant.

A Rule was issued on July 6, 2011 and, in accordance with local rules and custom, answers were filed, depositions were taken
and an argument date was later scheduled for December 14, 2011. After argument we took the case under advisement. After
considering the evidence contained in the depositions and documents, we conclude that the Defendants’ Petitions must be
denied.

The purpose of the original loan and the one of February 2008 was to enable TFT to lend money to their “customer base” to provide

. . . the necessary bridge financing for the acquisition and renovation of single family and 1-4 unit residential invest-
ment properties for [TFT’s] residential investor base. TFT [would] lend money to the individual investors for the
purchase of properties in $30M to $50M range, and then allow for approximately $10M to 20M in renovations. At that
point the individual investor [was expected to] seek permanent financing (sometimes through Huntington Bank)
based on competitive pricing, or sell the property.
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See the “Transaction Overview” in Exhibit 7 to the Lennon Deposition, which is a copy of one of the Bank’s internal underwriting
documents regarding the note now at issue, dated February 7, 2008.2

The guaranties given to Sky Bank by Mr. Thornton and Mr. Dinkins are dated April 5, 2006. The guaranties are identical and
say that they will apply not only to the Sky Bank loan represented by “the promissory note dated 10-6-05,” but also to “all
renewals of, extensions of, modifications of, refinancings of, consolidations of, and substitutions for the promissory note or agree-
ment.” The note at issue, February 7, 2008, states that it is in “renewal and replacement” of a note dated October 6, 2005, which
is the Sky Bank note.

The sole legal question is whether a “renewal and replacement” is the same as a “renewal and substitution.” The guaranties at
issue specify that they will apply to “renewals and substitutions.” The use of “replacement” rather than “substitution” as part of
the characterization of the later note does not create an ambiguity. The words have an identical meaning. According to Merriam
Webster’s Collegiate Dictionary, 10th Ed., 1994, “replace” means “to take the place of esp. as a substitute or successor;” “replace-
ment” means “one that replaces another esp. in a job or function.” “Substitute” is defined as “to take the place of: REPLACE.”
“Substitution” means “one that is substituted for another.” No other definitions have been suggested or discovered.

Although confession clauses are not favored under Pennsylvania law, even in the commercial context, they are enforceable in
the appropriate circumstances. Mr. Dinkins and Mr. Thornton may have relied on statements made by Mr. Lennon which led them
to believe that there was no need for them to sign new guaranties because the new note would pay off the note they had guaran-
teed. However, there is no evidence that the earlier note had been paid off or that the guarantees were released. More importantly
here, the unambiguous language of the pertinent documents makes it clear that the note at issue was a “renewal and substitution”
of the earlier note which they had already guaranteed. Therefore, the parol evidence rule bars the use of any statement by Mr.
Lennon. There is no basis in either of these two cases for striking or opening the judgments. The Petitions must be denied. See
Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Date: June 1, 2012
ORDER OF COURT

AND NOW, to-wit, this 1st day of June 2012, the Defendant’s Petition to Strike or Open Confessed Judgments is hereby DENIED
for the reasons set forth in the attached Memorandum in Support of Order.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v.
Blake Smith

Criminal Appeal—Sentencing (Discretionary Aspects)

No. CC 200510926; 200604823. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 5, 2012.

OPINION
The appellant, Blake Smith, (hereinafter referred to as “Smith”), has filed the instant appeal from the imposition of sentence

imposed upon him on August 15, 2011, as a result of this Court’s granting his petition for post-conviction relief wherein he claimed
that his original sentences were illegal since he was sentenced at two separate crimes that should have merged for the purpose of
sentencing. Smith was directed to file a statement of matters complained of on appeal and although he has asserted two claims
of error, they are identical with respect to the sentences that were imposed. Smith maintains that this Court did not adequately
consider the sentencing factors set forth in the Sentencing Code or, in the alternative, that his sentences were the result of bias or
ill will due to the nature of the charges filed against him.

The facts of this case were previously set forth in this Court’s Opinion filed in connection with his direct appeal and are as
follows:

On April 2, 2005, Ann Walker, (hereinafter referred to as “Walker”), who was seventy-five years old at the time, was in her
living room talking to her nephew on the phone when a brick was thrown through her living room window, shattering that window.
(Walker is the victim in Criminal Complaint 200604823). Immediately thereafter, an individual came through that window and cut
his hand while entering into Walker’s home. That individual was later identified as Smith. Smith jumped on the victim and began
kicking her in the face and head and then threw her to the floor. While he was continuing to kick her, he demanded her money and
she told him that she did not have any. Smith then removed her pants and underwear, told her that he was going to rape her. He
then dragged her from the living room into the bedroom, threw her on the bed and then proceeded to rape her, all the while he
continued to punch her in the head. Smith took an electrical cord and then tied the victim’s hands together and he took another
cord and was in the process of strangling the victim, when there was a knock on Walker’s front door. Smith then left Walker’s home
when her nephew, who had been knocking on the door, entered.

Walker was taken to Jefferson Memorial Hospital where she had five stitches placed in her head and was treated for wounds
to her neck and face. While processing the crime scene, the police found areas of blood and took those blood samples. DNA
analysis was done on the blood samples and it was determined that one of the samples matched Smith’s blood. Smith, who had been
arrested for the incident of June 8, 2005, had been lodged in the Allegheny County Jail and homicide detectives went and inter-
viewed him at the Jail where he confessed to the crime and later gave a taped confession to the police acknowledging his
culpability for these acts.

On June 18, 2005, Gregory Bull, (hereinafter referred to as “Bull”), was on the front porch of a residence owned by Deidre
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Solomon, (hereinafter referred to as “Solomon”), when Smith came up onto the porch and hit Bull in the head with a brick, knock-
ing him unconscious. (Bull being the victim at Criminal Complaint 200517785). Solomon heard a noise at her front door, opened
the door and was confronted by Smith. Smith then began beating Solomon in the head with the brick causing catastrophic injuries
to her head and face to the extent that her jawbone had to be replaced. (Solomon is the victim at Criminal Complaint 200510926).
She suffered numerous fractures of the face and her vision became impaired. There were significant bloodstains all throughout
Solomon’s living room as a result of the beatings Smith inflicted upon Solomon with the brick. Smith took approximately one hun-
dred twenty dollars from Solomon and ran from her home.

The police received a 911 call for a domestic dispute and arrived at Solomon’s home to find Bull unconscious on the front porch.
Believing that this was a domestic dispute, Bull was arrested for the assault on Solomon. Solomon lapsed into a coma as she was
being transferred to the hospital and was in a coma for an extended period of time and was also on life support as a result of the
horrific injuries that Smith inflicted upon her. When Solomon came out of the coma she was interviewed by the homicide detec-
tives and was able to explain to them what had happened on June 18, 2005.

Solomon knew Smith from the neighborhood and told the police that she had an altercation with Smith several days earlier as
a result of a television set that had been stolen by Smith. Solomon told the police that Bull was not involved in this but, rather, was
a victim of Smith’s assault and she then related how Smith went on to savagely beat her. An arrest warrant was issued for Smith
and following his arrest; he was taken to the homicide detective headquarters where he gave a taped confession acknowledging his
responsibility for these crimes.

On November 21, 2006, Smith entered a general plea to all of the charges filed against him and his sentencing was sched-
uled for February 14, 2007. On January 11, 2007, the Commonwealth filed a notification of intention to proceed pursuant to
the mandatory sentencing provisions of 42 Pa.C.S.A. §9717(a) at Criminal Complaint 200604823, which provision provides as
follows:

§ 9717. Sentences for offenses against elderly persons

(a) Mandatory sentence.—A person under 60 years of age convicted of the following offenses when the victim is over
60 years of age and not a police officer shall be sentenced to a mandatory term of imprisonment as follows:

18 Pa.C.S. § 2702(a)(1) and (4) (relating to aggravated assault)—not less than two years.

18 Pa.C.S. § 3121 (relating to rape)—not less than five years.

18 Pa.C.S. § 3123 (relating to involuntary deviate sexual intercourse)—not less than five years.

18 Pa.C.S. § 3922 (relating to theft by deception)—not less than 12 months, but the imposition of the minimum
sentence shall be discretionary with the court where the court finds justifiable cause and that finding is written in the
opinion. (Emphasis added.)

On February 14, 2007, Smith was sentenced at Criminal Complaint 200510926 to a period of incarceration of not less than
fifteen nor more than thirty years to be followed by a period of probation of fifteen years, which was to run consecutive to the
sentence imposed upon him at Criminal Complaint 200517885 of a period of incarceration of not less fifteen nor more than thirty
years. At Criminal Complaint 200604823, he was also sentenced to a period of incarceration of not less than fifteen nor more
than thirty years, which was to run concurrent to the sentence imposed at Criminal Complaint 200517885, to be followed by a
consecutive period of probation of fifteen years. Smith filed pro se motions to modify his sentences and also a motion seeking
to withdraw his guilty plea. Counsel was appointed to represent him in connection with these pro se motions and counsel was
permitted an extension of time to file amended post-sentence motions, which were filed on June 22, 2007.

On July 23, 2007, a hearing was held on Smith’s post-sentence motions and while his request to withdraw his guilty plea
was denied, a motion for resentencing was granted and a hearing was scheduled for August 2, 2007. On that date, this Court
vacated its previous sentence recognizing that during the course of the argument on his motion for resentencing that there was
a clerical error in the original sentence so that the sentence of incarceration of not less than fifteen nor more than thirty years
was imposed at Count 1 when the maximum sentence that could have been imposed upon him was a sentence of incarceration
of not less than ten nor more than twenty years. At Criminal Complaint 200510926, the Court corrected that clerical error when
it imposed the sentence of not less than ten nor more than twenty years at Count 1, to be followed by a sentence of five to ten
years at Count 2, and a period of probation at Criminal Complaint 200517785, Smith was sentenced to a period of incarcera-
tion of not less than ten nor more than twenty years which was to run concurrent to sentence imposed at Criminal Complaint
200510926. Finally, at Criminal Complaint 200604823, at Count 1 he was sentenced to a period of incarceration of not less than
ten nor more than twenty years, a consecutive sentence of five to ten years imposed at Count 2, to be followed by a period of
probation of fifteen years. This sentence of incarceration to run consecutive to the sentence imposed upon him at Criminal
Complaint 200510926.

Smith filed a timely appeal to the Superior Court in which he raised one issue that being that his plea of guilty was not know-
ingly, voluntarily and intentionally made. On December 15, 2008, the Superior Court affirmed the judgment of sentence in deny-
ing his appeal on the basis that his plea was not knowingly and voluntarily made. Smith filed a petition for allowance of appeal to
the Supreme Court, which petition was denied on April 22, 2009. On January 21, 2010, Smith once again filed a pro se petition for
post-conviction relief and counsel was appointed for him. In that petition Smith argued that the sentence imposed at Count 2, at
Criminal Complaint 200510926 was illegal and violative of his rights under Article 1, Section 9 of the Pennsylvania Constitution
and the Fifth and Fourteenth Amendments of the United States Constitution as the offenses set forth at Count 1 and Count 2 of that
Criminal Complaint should have merged for the purpose of sentencing. This Court agreed that the sentences imposed at the
Criminal Complaint at Counts 1 and 2 were illegal since Smith was correct that he should not have been sentenced at both Counts
1 and 2 since those crimes merge for the purpose of sentencing.

A hearing was originally scheduled for March 24, 2011, but that hearing had to be cancelled since Smith was incarcerated in
Michigan and was unavailable. The resentencing hearing on Smith’s petition for post-conviction relief was rescheduled for
August 15, 2011, at which time this Court granted his motion with respect to the sentence imposed upon him at Criminal
Complaint 200510926, and resentenced him to a period of incarceration at Count 1 of not less than ten nor more than twenty years,
to be followed by a period of probation of fifteen years, during which he was to undergo random drug screening and have no con-
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tact with the victim. This Court also reaffirmed the sentences that were previously imposed upon him at his other two Criminal
Complaints.

As previously noted although Smith has suggested that there are two claims of error, the claims of error are identical with
respect to the sentences that he believed that were the result of bias or ill-will as a result of the nature of his crimes or the sen-
tences that did not adequately consider the factors set forth in the Sentencing Code. At the time of Smith’s original sentencing on
February 14, 2007, this Court set forth on the record the reasons why it imposed the sentence that it did. In particular the Court
acknowledged the receipt and review of the presentence report and the sexual offender’s report that had been prepared on Smith.
This Court also noted the horrific fact pattern with respect to all of Smith’s cases and all of the facts of his cases demonstrated a
clear and unmistakable intent to kill his victims. (Sentencing Transcript, February 14, 2007, pp. 30-32). In the case involving his
seventy-five year old victim he threw a brick through the window in order to gain entry to her house, hit her in the head with the
brick and then proceeded to rape her. With respect to his other two victims he again used a brick to knock one victim unconscious
and then savagely beat his second victim to the point that she almost died and sustained medical bills far in excess of two hundred
thousand dollars.

In the presentence report Smith, who had confessed to all of these incidents to the police following his arrest, told the presen-
tence investigator that he didn’t realize that he was facing such long periods of incarceration for the commission of these crimes
and because of this fact, he was now maintaining that he was innocent and that he told his lawyer that he wanted to withdraw his
plea. Smith, together with his statement at the time of his sentencing, clearly indicated a lack of remorse and willingness to take
responsibility for his actions. The presentence investigator noted this fact when she stated in her report:

In the present offenses, the defendant committed brutal assaults and he is an extremely violent, dangerous, and unre-
morseful individual. As such, he constitutes an extreme threat to the safety of the community . . . 

The defendant’s brutal behavior has seriously affected the lives of several people, who were simply going about their
lives when he assaulted them. He should be considered a dangerous and threatening individual.

In light of the fact that he had raped a seventy-five year old woman, Smith was referred to the Sexual Offenders’ Assessment
Board so a report could be prepared to make a determination as to whether or nor he was a violent sexual offender. That assess-
ment was performed by Alan D. Pass, Ph.D. In his report, Dr. Pass offered the following observations:

In this Board Examiner’s opinion there was a display of unusual cruelty demonstrated during the commission of the
offense by way of the defendant physically assaulting the victim. There is no evidence within the forensic case file
to indicate that the mental capacity of the victim was anything other than within normal range for that of a 75-year-
old female.

While Dr. Pass concluded that Smith was not a sexually violent predator, he did state that Smith’s criminal behavior met the statu-
tory definition for predatory behavior as evidenced by his actions against his victims. In addition to these reports, this Court also
had the benefit of the guideline forms that were submitted and considered the factors set forth in the Sentencing Code.

Section 9721 of the Sentencing Code,1 lists factors to be considered when imposing a sentence of confinement are set forth
as follows:

(b) General standards.—In selecting from the alternatives set forth in subsection (a), the court shall follow the gen-
eral principle that the sentence imposed should call for confinement that is consistent with the protection of the
public, the gravity of the offense as it relates to the impact on the life of the victim and on the community, and the
rehabilitative needs of the defendant. The court shall also consider any guidelines for sentencing and resentencing
adopted by the Pennsylvania Commission on Sentencing and taking effect under section 2155 (relating to publication
of guidelines for sentencing, resentencing and parole and recommitment ranges following revocation).

In this case the Court considered the protection of the public, the gravity of the offenses as they related to the impact on the
lives of the victims and the community and the rehabilitative needs of the appellant. This Court viewed the presentence report
where the observation was made that Smith was an extremely dangerous and violent individual who posed a danger to the com-
munity. This Court was also mindful of Dr. Pass’ assessment on the predatory nature of Smith’s conduct and the violence that
he inflicted upon his victims. This Court had the benefit of the victims’ impact statements from Solomon and Walker, two of his
victims, and also at the time of sentencing, heard testimony from Jai Johnson Underhill, the daughter of Walker who detailed
the devastating effect that Smith’s physical and sexual assault on Walker had upon her. Smith, in an attempt to deny responsi-
bility for the commissions of these crimes maintains that his actions were motivated as a result of his use of drugs and not a
criminal mentality. Accepting this as true, his rehabilitative needs would be best served by a prolonged period of confinement
to keep him away from drugs and to protect society from this violent and dangerous individual.

In Commonwealth v. Bricker, 41 A.3d 872, 876-877 (Pa. Super. 2012), the Court was confronted with a similar claim that the
sentencing Court did not adequately consider the factors set forth in the Sentencing Code and that the appellant’s sentences were
manifestly excessive. In rejecting those contentions the Court made the following observations:

In support of his claims, Appellant compares himself to the defendant in Commonwealth v. Parrish, 340 Pa.Super.
528, 490 A.2d 905 (1985), appeal quashed for lack of jurisdiction, 515 Pa. 297, 528 A.2d 151 (1987), abrogated on other
grounds by Commonwealth v. Gaddis, 432 Pa.Super. 523, 639 A.2d 462 (1994), who also had no criminal history. In
Parrish, our Court vacated and remanded the defendant’s sentence, holding that the trial court “failed to impose a
sentence consistent with the protection of society and the rehabilitative needs of the defendant.” Parrish, 490 A.2d at
908. Significant to our Court’s disposition in that matter was the fact that the sentencing judge focused solely upon
the seriousness of the offense, and did not adequately consider “the total picture” presented by that defendant’s
situation. Id. at 908.

The record in this matter, however, demonstrates that in determining Appellant’s sentence, the sentencing court
thoroughly considered the totality of requirements mandated by Pennsylvania law, including the protection of the pub-
lic and Appellant’s rehabilitative needs, in addition to the seriousness of his offense. Specifically, the sentencing order
states that:



page 388 volume 160  no.  19

[i]n considering the sentence, the [trial court] has, of course, considered the [pre-sentence investigation report],[FN9]

the Megan’s Law Assessment and testimony. The [trial court] has particularly considered the predatory nature of
[Appellant’s] conduct, including his games such as the blanket game, his payment of money, his grooming, using
pornographic and other tactics. These factors convinced the [trial court] that [Appellant] is, in fact, a danger to the
public, and particularly to prepubescent males.

FN9. “[W]here the sentencing judge had the benefit of a presentence investigation report, it will be presumed that he or
she was aware of the relevant information regarding the defendant’s character and weighed those considerations along
with mitigating statutory factors.” Commonwealth v. Boyer, 856 A.2d 149, 154 (Pa.Super.2004).

Order, 2/4/2011, at 3. Furthermore, at the sentencing hearing, the trial court acknowledged Appellant’s lack of criminal
record and his expression of remorse for his actions, but found that Appellant’s circumstances called for the sentences
imposed. N.T., 2/4/2011, at 23. Moreover, the trial court noted that while the sentences imposed were at the top of the stan-
dard range and ran consecutively, the trial court did not aggravate the sentence because it believed that the minimum
aggregate sentence was sufficient. Order, 2/4/2011, at 3.

Based upon this record, we cannot find that the trial court abused its discretion when determining Appellant’s
sentence. Therefore, while we granted Appellant’s petition for allowance of appeal on this issue, we hold that it has
no merit.

This Court was aware that at the time Smith was sentenced he had no prior criminal record either as a juvenile or as an adult,
however, he did have a pending aggravated assault charge involving another female. The presentence report, sexual offenders’
report, the facts of his cases and the victims’ impact statements and Smith’s total lack of remorse for his actions indicated that the
appropriate sentence to impose upon was a period of incarceration since it would take into consideration his rehabilitative needs
while ensuring the protection of the public from a violent and dangerous individual.

BY THE COURT:
/s/Cashman, J.

Dated: July 5, 2012

1 42 Pa.C.S.A. §9721(b).

Commonwealth of Pennsylvania v.
Jamal Rasheed

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Sentencing (Discretionary Aspects)—Illegal Sentence—
Consideration of Inappropriate Sentencing Factors

No. CC 200305464; 200302790. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 5, 2012.

OPINION
The appellant, Jamal Rasheed, (hereinafter referred to as “Rasheed”), has filed the instant appeal as a result of the denial of

his petition for post-conviction relief following a hearing. Rasheed was directed to file a statement of matters complained of on
appeal and in complying with that directive has raised three claims of error, all of which deal with the sentence that was imposed
upon him of a period of incarceration of not less than thirteen and one half nor more than twenty-six years for his conviction of
third degree murder.

Initially Rasheed maintains that when this Court indicated that it agreed with the prosecution that the jury rendered a mercy
verdict in light of the facts that were presented at the time of trial, that this Court improperly considered factors not set forth in
the Sentencing Code and, accordingly, ignored all of the statutory factors that it was required to review. Rasheed next maintains
that his sentence was illegal since the Court considered factors that were not part of the record in making a determination as to
what an appropriate sentence could be imposed upon him. Finally, Rasheed maintains that this Court did not adequately consider
and weigh extenuating circumstances in Rasheed’s case, which included his lack of a prior criminal record and his amenability to
rehabilitation. All three claims of error are couched in the ineffectiveness of his trial and appellate counsel.

The facts of Rasheed’s case were previously set forth in this Court’s original Opinion in connection with his direct appeal and
are as follows:

On the evening of February 7, 2003, Mike Schuffert had been drinking and was becoming angry with his former
friend, Chad Kosta, about Kosta’s attempt to establish a romantic relationship with one, if not both, of Schuffert’s former
girlfriends, Angela Otlano and Raquel Ulicny. Schuffert discovered that there was a party that was taking place at Brian
Blakely’s home where both of these girls were in attendance, as was Chad Kosta. Schuffert decided that he was going to
confront Kosta about his relationship with Schuffert’s ex-girlfriends and persuaded a friend of his, Robert Boyd, to
accompany him to Blakely’s house. Schuffert wanted Boyd to provide protection for him since he intended to fight Kosta
about his perceived relationships with these two young women.

Schuffert and Boyd walked several miles until they came to the Blakely home and Schuffert began pounding on
the door demanding that he be let in since he wanted to fight with Kosta. When he was not permitted inside the resi-
dence, Schuffert only became louder and more insistent in wanting to beat Kosta up but left the residence when Mrs.
Blakely came to the front door and told him that she was going to call the police if he did not leave. Despite telling
Schuffert that the police were going to be called, Brian Blakely called Rasheed and asked him to come over and help
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get Schuffert away from the residence. Rasheed who is six feet four, two hundred and seventy pounds, had been drink-
ing all day with his girlfriend and smoking marijuana blunts. After receiving the phone call, he armed himself with a
Taurus revolver that he had in a holster. Rasheed left his residence and then walked approximately one block until he
was in an alleyway near Blakely’s home. Also in the alley were Schuffert and Boyd who were on their way back to
Schuffert’s residence. When Schuffert saw Rasheed, he said “Who is this?” to which Rasheed responded, “The killer,
mother fucker.”, and then he shot Schuffert one time in the head. Boyd ran to the West Mifflin Volunteer Fire
Department to tell them what had happened.

The West Mifflin Police were dispatched to the fire hall and then Boyd took them to the alley where his friend had
been shot. Paramedics were called, however, Schuffert was unresponsive and he was transferred to Presbyterian
University Hospital, where he died two days later from the gunshot wound to his head. As other police officers were
leaving the West Mifflin Police station to respond to the shooting scene, Rasheed walked into the police station and stat-
ed that he was the individual who had shot Schuffert. After being given his Miranda warnings, Rasheed agreed to give
a statement to the police. In that statement, Rasheed acknowledged that while he was the shooter, he did not do so
intentionally since he was trying to scare Schuffert and that when he was attempting to pull the gun out of the holster,
that it accidentally went off.

In order to be entitled to post-conviction relief, a petitioner must establish his eligibility pursuant to Section 9543(a) of the Post-
Conviction Relief Act.1 In reviewing Rasheed’s claims in light of these eligibility requirements, it is clear that his petition has been
timely filed and that the allegations of the ineffectiveness of his trial counsel would establish a basis upon which, if proven, he
would be entitled to relief. In addition to meeting these requirements, Rasheed must also establish that his claims have not been
previously litigated. In Commonwealth v. Peterkin, 538 Pa. 455, 649 A.2d 121 (1994), the Pennsylvania Supreme Court decided that
a petitioner could not relitigate claims previously decided under the guise of the claim of the ineffectiveness of his counsel. See
also, Commonwealth v. Abu-Jamal, 574 Pa. 724, 833 A.2d 719 (2003). However, in Commonwealth v. Collins, 585 Pa. 45, 888 A.2d
564 (2005), the Pennsylvania Supreme Court recognized that there is a separate and distinct claim that is being asserted when the
claim of the ineffectiveness is being made even as it pertains to an issue that has been previously litigated since the claim that is
being raised is the stewardship of the petitioner’s counsel which affects his rights under the Sixth Amendment and the United
States Constitution, under Article I, Section 9 of the Pennsylvania Constitution. Although the basis for the claims of the ineffective-
ness of Rasheed’s counsel had been previously litigated in his direct appeal, it is the current contention of the ineffectiveness of
his counsel with respect to those claims that provides Rasheed with the basis for asserting his current claims for relief under the
Post-Conviction Relief Act.

In reviewing a claim of ineffectiveness it is well settled that the law presumes that counsel was effective and that the petition-
er asserting that claim of ineffectiveness bears the burden of proving it. Commonwealth v. Khalil, 806 A.2d 415 (Pa. Super. 2002).
In Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United States Supreme Court set forth the stan-
dards for the performance and prejudice for evaluating the conduct of counsel. These standards were adopted by the Pennsylvania
Supreme Court in Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987), and require that a defendant prove a three-prong
test, the first being that the claim currently being asserted has arguable merit; second, that counsel had no reasonable basis for
his action or omission; and, third, that the defendant was prejudiced by his counsel’s conduct. In Commonwealth v. Kimball, 555
Pa. 299, 724 A.2d 326, 333 (1999), the Supreme Court set forth the burden of proof imposed upon a petitioner in establishing the
claim of ineffectiveness.

To show ineffective assistance of counsel which so undermined truth-determining process that no reliable adjudication
of guilt or innocence could have taken place, post-conviction petitioner must show: (1) that claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omis-
sions of counsel, there is reasonable probability that outcome of proceeding would have been different.

In a substantive claim that a petitioner’s counsel is ineffective it is presumed that counsel is effective and, therefore, the petitioner
bears the burden of establishing that his counsel was ineffective. Commonwealth v. Jones, 683 A.2d 1181 (Pa. Super. 1996). In using
this standard, it is clear that the claims of ineffectiveness asserted by Rasheed with respect to both his trial and appellate counsel
are without merit and, accordingly, his petition for post-conviction relief was properly denied.

Initially, Rasheed has maintained that his counsel was ineffective for failing to object or to challenge the sentence imposed upon
Rasheed when this Court supposedly considered impermissible and irrelevant factors when it agreed with the prosecution that
Rasheed had received a mercy verdict from the jury when it found him guilty of third degree murder rather than first degree mur-
der. At the time of sentencing, the assistant district attorney who prosecuted Rasheed made a statement with regard to his belief
as to what an appropriate sentence should be and made the following observations.

It’s the Commonwealth’s position, Judge, that any mitigation that Mr. Rasheed was entitled to was granted to him by
the jury in this case. The witness in the case that was present at the time the shot was fired indicated the words that Mr.
Rasheed had used prior to shooting Michael Schuffert. He identified himself, he said it’s the killer, mother fucker. There’s
no doubt, Judge, that at that point what Mr. Rasheed had in mind was nothing other than shooting Michael Schuffert. I
believe that the jury found mitigation from the alcohol that Mr. Rasheed had ingested earlier that evening and found that
that somehow ameliorated the specific intent to kill down to third degree murder . . .

And I would submit in this case, Judge, Mr. Rasheed has gotten his break and if the Court would so sentence him to
20 to 40 years, the statutory max which his family has requested, which the Commonwealth is requesting, then I would
submit to the Court that that would be a standard range sentence and that a sentence of less than that would be to demean
the loss of Michael Schuffert, who, although admittedly was hot-headed, admittedly bore some of the blame for what
happened earlier that night, was ultimately blameless for his own death, Judge, because he had already retreated from
the situation and begun to head for home. Thank you.

Sentencing Transcript, May 2, 2005, p. 22, lines 6-20; pp. 24-25, lines 15-3.

This Court, when commenting upon the factors that it considered in fashioning the sentence observed that it believed that
the Commonwealth was correct in its assessment that Rasheed had received a mercy verdict from the jury based upon the tes-
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timony that had been presented at trial. When the victim was confronted in the alley by Rasheed and asked whom he was,
Rasheed said: “The killer, mother fucker.” Rasheed believes that by agreeing that the observation made by the Commonwealth
was correct that in some way, shape or form signified a disregard of the Sentencing Code for the consideration that all of the
factors to be used in formulating Rasheed’s sentence. Those factors are set forth in 42 Pa.C.S.A. §9721 through §9727 and 204
Pa.Code §303.1 et seq. In Section 9721(b) the general standards to be employed when fashioning an individualized sentence are
set forth as follows:

(b) General standards.—In selecting from the alternatives set forth in subsection (a), the court shall follow the general
principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs
of the defendant. The court shall also consider any guidelines for sentencing and resentencing adopted by the
Pennsylvania Commission on Sentencing and taking effect under section 2155 (relating to publication of guidelines for
sentencing, resentencing and parole and recommitment ranges following revocation).

This Court considered the necessity of the protection of the public, the gravity of the offense as it related to the victim and the
community and the rehabilitative needs of the defendant. In order to assess those factors, the Court ordered a presentence report
and used that presentence report in fashioning the sentence that it imposed upon Rasheed. This Court was also aware of the guide-
lines that were submitted in connection with Rasheed’s case, which indicated a mitigated range sentence of seventy-eight months
and a standard range sentence anywhere from ninety to two hundred forty months, which would have been the statutory maximum
for a conviction for third degree murder. The sentence that was imposed upon Rasheed of thirteen and one-half to twenty-six years
was a standard range sentence that fell in the middle of the standard range.

The Sentencing Court is given discretion in determining what an appropriate sentence should be and absent a manifest abuse
of that discretion, an Appellate Court will not disturb the imposition of that sentence. In Commonwealth v. Kenner, 784 A.2d
808, 811 (Pa. Super. 2001), the Superior Court commented upon that broad discretion and what would constitute an abuse of that
discretion.

Our standard of review in an appeal from the discretionary aspects of a sentence is well settled:

[s]entencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion. An abuse of discretion is more than just an error in judgment and, on appeal,
the trial court will not be found to have abused its discretion unless the record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality, prejudice, bias, or ill-will.

Commonwealth v. Hess, 745 A.2d 29, 30-31 (Pa.Super.2000) (citations omitted); 42 Pa.C.S.A. § 9781(c). Furthermore, in
exercising its discretion, the sentencing court may deviate from the guidelines, if necessary, to fashion a sentence that
takes into account the protection of the public, the rehabilitative needs of the defendant, and the gravity of the particular
offense as it relates to the impact on the life of the victim and the community, so long as the court also states of record
the factual basis and specific reasons which compelled the deviation from the guidelines.

The sentencing Court must take into consideration the defendant’s prior criminal record, his age, personal characteristics and
his potential for rehabilitation. When a Sentencing Court has a presentence report it is presumed that it is aware of the relevant
information regarding the defendant, his character and weighed those considerations along with any other mitigating factors.
Commonwealth v. Martz, 889 A.2d 608 (Pa. Super. 2005). In formulating Rasheed’s sentence, this Court outlined the factors that it
considered when it fashioned that sentence.

Mr. Rasheed, there are a lot of things that disturb me about this case, not the least of which is the death of a young
man. But number one, Mrs. Blakely calls you. Not the police. Calls you. Because she’s in fear. She’s in fear of Mr. Schuffert
and Mr. Boyd. She’s in feat that she’s going to be attacked, that her family is going to be attacked, that their house is going
to be attacked. Why you? Are you the neighborhood enforcer? Why don’t they call the police?

THE DEFENDANT: Your Honor – 

THE COURT: Let me finish. What is Mr. Schuffert doing there at one o’clock in the morning on a Friday morning? I
have a pretty good idea. But again, that’s suspicion. Looking at the autopsy report, what did you need to bring a gun to
that location for? You’re substantially bigger than Mr. Schuffert. Six foot three, 225 pounds. Why didn’t you call the police?
What purpose could you have gone to that location with a gun? When people take a gun, they intend to use it. They don’t
intend to scare people. They don’t intend to leave it in their pocket. They don’t intend just to walk around with it. They
intend to use it. I think Mr. Tranquilli was correct in his observation that the jury showed you mercy in finding you guilty
of third degree murder.

And then I get the really disturbing question. Why did you go to the police? Why didn’t you just get out of town? Got
to Chicago. Go to Dallas. Go to Brazil. Why would all these people want to come forward and tell me what a nice person
you are? There’s a lot more going on than I know about and a lot more going on than Mr. Tranquilli or Mr. Sheets know
about. And I think there are two people that know. One of whom can’t speak, that being Mr. Schuffert, and you.

I’ve read the presentence report and I’ve looked at the guidelines and I said now what do I do? I have somebody basi-
cally who has a zero prior record score. And he commits a violation of the ten commandments. And I’m not going to ask
you if you know which one. We’re supposed to hold those sacred. That’s how we’re supposed to operate. That’s why despite
the ACLU we have them affixed to this building. But that’s not going to make Mr. Schuffert come back. Do I warehouse
you? Very easily can. Mr. Rasheed, I do believe that you have some redeeming qualities. But I also believe that there’s
something more sinister that went on her than the testimony that was presented.

Sentencing Transcript, pp. 35-37; lines 18-20.

A review of the record in this case clearly indicates that this Court considered all of the factors set forth in the Sentencing Code
in formulating Rasheed’s sentence and was not swayed by the fact that it believed that a jury rendered a mercy verdict by convict-
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ing Rasheed of third degree murder rather than first degree murder. The fallacy of this contention is demonstrated by the fact that
Rasheed was sentenced to a period of incarceration of not less than thirteen and one-half or more than twenty-six years rather than
the twenty to forty year sentence requested by the Commonwealth.

Rasheed’s next claim of ineffectiveness is premised upon his belief that his trial counsel was ineffective when this Court, at
the conclusion of the statement as to the reason why it imposed the sentence that it did, stated that he believed that something
sinister was going on and that there was a lot more going on that this Court did not know about. These observations only stated
the obvious in light of the record that was developed in this particular case and in no way impacted upon the sentence that
Rasheed received for his conviction for third degree murder. These contentions are identical to the contentions asserted in
Rasheed’s first claim of error.

Finally, Rasheed maintains that neither his trial counsel nor his appellate counsel asserted or preserved the issue that this Court
had not properly assessed Rasheed’s lack of a prior criminal record, his responsibility and remorse for the loss of the life of his
victim and his ability to be rehabilitated. Although in his direct appeal to the Superior Court found that his appellant counsel had
waived that claim since it failed to properly preserve the issue for appellate review, this Court did address that claim in its Opinion
as follows:

Rasheed’s final claim of error is that this Court failed to take into consideration Rasheed’s lack of prior criminal
record and his acknowledgement of responsibility for the death of Schuffert and the fact that he was amenable to
rehabilitation when it sentenced him to a period of incarceration of not less than thirteen nor more than twenty-six
years. This Court had the opportunity to listen to the witnesses who came forward on Rasheed’s behalf at the time of
sentencing and had the benefit of a presentence report prepared in aid of sentencing and also the guidelines that were
prepared in connection with Rasheed’s case. Those guidelines revealed that a mitigated range sentence would have
started at seventy-eight months, a standard range sentence would have been ninety to two hundred forty months and
an aggravated range sentence would have been two hundred forty months. This Court, at the time that it imposed sen-
tence, acknowledged that Rasheed had no prior criminal involvement as an adult and that he was amenable to reha-
bilitation. This Court did not impose an aggravated range sentence nor did it impose a mitigated range sentence but,
rather, imposed a sentence that was below the middle of the standard range for sentencing. The sentence that was
imposed upon Rasheed was appropriate based upon the facts and circumstances that were attendant to his conviction
for the crime of third degree murder. This Court believed that the Commonwealth’s observation that the jury had
taken into consideration his acknowledgement of responsibility for Schuffert’s death when it found him guilty of third
degree murder instead of first-degree murder was correct. Based upon all of the evidence that was presented at the
time of sentencing, it is clear that the sentence imposed upon Rasheed of thirteen to twenty-six years was fair, appro-
priate and just.

It is clear that none of the claims of error that Rasheed sought to assert had any merit and, accordingly, neither his trial
counsel or appellate counsel could have been ineffective for failing to advance a claim that lacked merit. As observed by the
Supreme Court in Commonwealth v. Pursell, 508 Pa. 212, 495 A.2d 183, 189 (1985):

The threshold inquiry in ineffectiveness claims is whether the issue/argument/tactic which counsel has foregone and
which forms the basis for the assertion of ineffectiveness, is of arguable merit, for counsel cannot be considered to be
ineffective for failure to assert a meritless claim. Commonwealth v. Stoyko, 504 Pa. 455, 475 A.2d 714 (1984).

Since the claims that Rasheed believes that his counsel failed to preserve lacked merit, his counsel could not have been
ineffective and, accordingly, his petition for post-conviction relief was denied.

BY THE COURT:
/s/Cashman, J.

Dated: July 5, 2012

1 42 Pa..C.S.A. 9543(a) which provides as follows:

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance of the
evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the circumstances
of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt or innocence could have
taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-determining
process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner to plead
guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable issue
existed and was properly preserved in the trial court.

(v) Deleted.
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(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have changed
the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court Order of Aug.
11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have been the
result of any rational, strategic or tactical decision by counsel.
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City of Pittsburgh v.
Fraternal Association of Professional Paramedics

(Josie Dimon, grievant)
Miscellaneous—Labor Grievance Arbitration—Motion to Lift Sealed Record

No. SA 11-000242. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—May 18, 2012.

OPINION
The City of Pittsburgh appeals my April 5, 2012 Order of Court granting the Petition to Intervene and Motion to Lift Seal filed

on behalf of Theresa E. Thornton and Jeremiah C. Mitchell, as co-administrators of the Estate of Curtis L. Mitchell, Deceased
(“Estate of Mitchell”). That Order states in pertinent part:

1. The Petition to Intervene is Granted;

2. The Motion to Lift Seal is granted, except that the seal shall not be lifted until the passage of thirty (30) days from
the date of this Court Order. In the absence of action by the parties, the undersigned will issue an explicit Court Order
lifting the seal at SA11-000242 on May 7, 2012. If the parties seek appellate review of this Order, they may likewise
request a stay of the lifting of the seal before the undersigned pending appellate review.

The City of Pittsburgh sought appellate review of the April 5, 2012 Order of Court prior to May 7, 20121

The substantive dispute underlying this appeal involves a statutory appeal of a labor grievance arbitration award filed with
this Court on March 14, 2011. Pursuant to a joint request of the parties involved at that time, the Court sealed the record in
this matter on April 15, 2011. During the pendancy of the action at SA11-000242 no one attempted to intervene and/or to
request that the Court lift the seal, and the substantive underlying labor grievance arbitration dispute has, since, been
resolved.

Subsequent to the substantive resolution of the matter at SA11-000242 the proposed intervener, Estate of Mitchell, presented
this Court with a Petition to Intervene and a Motion to Lift the Seal. The Estate of Mitchell has filed a separate civil action at GD10-
018368 seeking damages as a result of the death of Curtis Mitchell. The Estate of Mitchell alleges within that case that Curtis
Mitchell’s death was caused, and/or contributed to, by the conduct of individuals who are a party to the matter at SA11-000242,
and whose conduct, was, in part, the substance of the dispute at SA11-000242.

In the context of the litigation at GD10-018368, the Estate of Mitchell is seeking discovery regarding the labor grievance arbi-
tration matter at SA11-000242. Apparently, those discovery efforts have been thwarted, in part, as a result of my Order scaling
the records at SA11-000242. For this reason, the Estate of Mitchell now asserts a “legally enforceable interest” in the matter at
SA11-000242 sufficient support its Petition to Intervene and Motion to Lift Seal. See: Tremont Township School District v. W
Anthrosite Coal Company, 113 A.2d 234, 236 (Pa 1955). Estate of Mitchell asserts that its Petition to Intervene is timely inas-
much as the Estate was unaware of the action at SA11-000242 during the pendancy of that action. M.J.M. Financial Services,
Inc. v. Burgess, 533 A.2d 1092. 1094 (Pa Cmwlth 1987). The Estate of Mitchell asserts that Pennsylvania Courts have recognized
that there is a presumption of public access and openness to court records. In re: Estate of Dupont, 966 A.2d 636, 638 (Pa Super
2009).

In response to these arguments, the City of Pittsburgh has asserted2 that because the matter at SA11-000242 is now substantively
resolved, this Court no longer maintains jurisdiction to act upon the request to lift the seal. I find no legal authority to support this
contention.

The City further argues that the Estate of Mitchell has not established an adequate basis to intervene in the matter at SA11-
000242. I conclude that the Estate of Mitchell’s interest in conducting appropriate and relevant discovery in the matter at GD10-
018368 creates a more than adequate legally enforceable interest in the matter at SA-11-0002423

The City further asserts that there is no right that a court record be automatically opened simply because a request is made
Estate of Dupont, 966 A.2d 636, 639 (Pa Super 2009); and that a party’s interest in secrecy can outweigh the presumption of open-
ness. PA Childcare, LLC v. Flood, 887 A.2d 309 (Pa Super 2006). In this regard the City and the Paramedics Union argue that the
underlying labor grievance arbitration process is protected from “Right to Know” requests and specifically designed to not be a
public proceeding. While this is true, it is also true that upon the City of Pittsburgh’s appeal from the underlying labor grievance
arbitration process to the Court of Common Pleas, the entirety of the record created during the grievance process was made a
part of the court record in the Court of Common Pleas of Allegheny County. While that record was subsequently placed under
seal (by function of my April 15, 2011 court order), it is, undoubtedly, part and parcel of the Court of Common Pleas court record,
and from the time of the filing of the appeal, March 14, 2011, it was presumptively an open court record, regardless of what
privacy protections it may have enjoyed as a pure labor grievance arbitration proceeding. In this regard, to the extent that the
parties are now asserting that they have materially relied upon my prior decision to seal the court record, it is a material consid-
eration that the court record in this case was, at one time (albeit for only one month, prior to the entry of my order sealing the
matter) a presumptively open matter subject to public review and scrutiny. The City and the Paramedics Union now argue that
they have somehow justifiably relied on the sealing of the record and that the unsealing of the record would now be to their detri-
ment. I am unaware of how the parties’ positions have materially changed from before the sealing of the record to after the seal-
ing of the record such that their justifiable reliance could be seen to have caused some detriment. They are merely being placed
in the same position that they were in when the statutory appeal was perfected and the Court of Common Pleas record was
presumptively open.

In addition, it is important to note that my order sealing this matter was not substantively argued or contested, but rather, was
a “consented to” order, entered upon the agreement of all the parties then involved in the case. Further, those parties should have
fully understood by comments and cautions stated by the Court at that time that upon a motion to unseal the case, the Court would
substantively revisit and review the necessity for sealing the matter.4

Notwithstanding the Court’s intention to substantively revisit the question of the appropriateness of sealing the matter if a
motion to unseal the matter were presented, the City and Paramedics Union have asserted that a more stringent standard is appro-
priate in reviewing a request to unseal the record (as opposed to the standard applicable in originally sealing the record). The case
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law relied upon by the City and the Paramedics Union recognizes the practical reality that a court should, from a procedural
perspective, be free to rely upon its previous rulings and not be required to engage in repetitive detailed substantive analysis of
merely repetitive requests to unseal a court File. But substantively, with the exception of situations where the parties have, in fact,
materially and justifiably relied to their detriment upon the sealing of the record. I can imagine, and perceive in the relevant case
law, no principled argument for why the standard for unsealing a court file should be different than the standard applicable in
determining whether the court file should be sealed in the first instance. Accordingly, for purposes of ruling upon the motion to
unseal the records, and for purposes of this opinion, I employed no such distinction.

The Superior Court has stated:

There are two methods for analyzing requests for closure of judicial proceedings, each of which begins with a
presumption of openness-a constitutional analysis and a common law analysis. [Citations omitted] Under the consti-
tutional approach, which is based on the first amendment of the United States Constitution and Article 1, Section 11
of the Pennsylvania Constitution, the party seeking closure may rebut the presumption of openness by showing that
closure serves an important governmental interest and that there is no less restrictive way to serve that interest.
Under the common law approach, the party seeking closure must show that his or her interest in secrecy outweighs
the presumption of openness. [Citations omitted]

In the interest of M.B., 819 A.2d 59 (Pa Super 2003). As a general proposition, the constitutional challenge described above involves
requests made by the press or media for access to court records and involves a heightened level of scrutiny regarding the closure
or sealing of such records. Although there is currently no formal request by the media or press for these records, there is no ques-
tion but that the issues implicated in the labor grievance arbitration process, which specifically relate to public services and public
safety issues in the City of Pittsburgh, would demand that the presumption of openness be recognized and upheld pursuant to the
constitutional analysis approach.

Turning to the less stringent common law analysis, which is more properly employed, as a general matter and in this case,
where the party seeking the unsealing of the records is an individual pursuing an individual objective, the Court must deter-
mine whether the party seeking closure can demonstrate that their interest in secrecy outweighs the presumption of openness.
Interestingly, the City and the Paramedics Union have both asserted that the primary “secrecy interest” is that of the grievant
in the labor grievance arbitration proceeding. Presumably, both the City and the Paramedics Union believe that the grievant
would not desire that her conduct, to the extent it is illustrated by the records of the grievance proceeding, be the subject of
scrutiny or examination by the Estate of Mitchell for purposes of the development of claims against the grievant and/or others
in the civil action being advanced by Mitchell. This is undoubtedly so, but such could be equally well said about any inquiry
made by the Estate of Mitchell regarding any information which might form the basis of successful claims against the grievant
or other parties in the civil action being prosecuted by the Estate of Mitchell. There is no specific, discrete, or particularly
exceptional basis for the grievant, the City of Pittsburgh, or the Paramedics Union to maintain secrecy with respect to the
underlying labor grievance proceedings. None of the substantive conduct that is the subject of those proceedings, was in any
material respect ever “secret,” “personal” or otherwise protected as confidential, (except that the grievance process itself is not
generally subject to public review.) The subject conduct involves decisions and actions that the grievant made while in the
course and scope of her employment as a paramedic for the City of Pittsburgh. To the extent that the underlying labor griev-
ance arbitrations proceedings include any peripherally “secret.” “personal” or otherwise confidential information, the parties
privacy rights can be more than adequately protected through utilization of confidentiality agreements, or protective orders
within the context of the discovery process in the GD10-018368 matter. Those concerns do not, standing alone, warrant contin-
ued sealing of the SA11-000242 matter.

The most specific concern that the City, Paramedics Union, or grievant raise is that, if the case is opened, the grievant’s
conduct may become the object of media attention (and that the grievant may, consequently, suffer unwanted public criticism).
To the extent such facts were to develop (although unfortunate for the grievant) they would, on balance, only serve to strengthen
the argument for lifting that seal. Such developments, specifically the media interest, would implicate the application of the
less stringent constitutional analysis – that in my judgment would plainly result in a finding of a need for openness in that the
public’s right to learn of and understand the municipal safety issues vis-a-vis the media’s requests would be significant and
paramount.

For these reasons, I conclude that neither the City of Pittsburgh, the Paramedics Union, nor the grievant represented
by the Paramedics Union in the underlying labor grievance arbitration proceeding have adequately shown that their interest
in secrecy outweighs the presumption of openness traditionally afforded records filed in the Court of Common Pleas of
Allegheny County. Accordingly, this Court’s April 5, 2012 Order of Court lifting the seal at SA11-000242 should not be
disturbed.

BY THE COURT:
/s/Colville, J.

1 Accordingly, the undersigned has not issued a more explicit Court Order lifting the seal at SA11-000242.
2 In arguments before the undersigned, the Fraternal Association Professional Paramedics (representing the grievant paramedic
whose conduct is the object of scrutiny in both matters at GD10-018368 and SA11-000242, hereinafter “Paramedics Union”) has
joined in the positions advanced by the City of Pittsburgh; however, to date, I am unaware that the Paramedics Union has formally
joined in the City’s appeal.
3 Whether the Estate of Mitchell’s discovery requests are otherwise appropriate and relevant is the proper object of review by the
court overseeing the discovery process in the matter at GD10-018368, not myself.
4 I am unaware of whether my comments and cautions regarding my intention to revisit the substantive issues of the appropriate-
ness of sealing this record upon a motion to unseal the record were made a formal part of the record in this case, but there can be
no doubt that such comments and cautions were issued, although, admittedly, my stated expectations at that time, were that such
a motion may be anticipated to come from the media.
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Toni Bracken, Administratrix of the Estate of William Bracken, deceased v.
Burchick Construction Company, Inc., Jamison Lane, LP, Jamison Lane, LLC,

Elmhurst Company, The Elmhurst Group, Elmhurst Company, d/b/a The Elmhurst Group,
Patent Construction Systems and Harsco Corporation v. Kusler Masonry, Inc.

Wrongful Death—Joinder of Additional Defendant—Indemnification—Workers Compensation Waiver

No. GD 09-015529. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—June 12, 2012.

OPINION
The subject of this Opinion is the Motion for Leave to File Amended Complaint to Join Kusler Masonry, Inc., filed on behalf of

Defendant Burchick Construction Company, Inc. For the reasons set forth below, I am denying the Motion.

I.
Burchick Construction Co, Inc. (“Burchick”) was the general contractor on a construction project known as 135 Jamison Lane. Burchick

entered into a subcontract with Kusler Masonry, Inc. (“Kusler”), under which Kusler was to perform masonry work on the project.
Plaintiff ’s decedent, William Bracken, was an employee of Kusler. While working in the course and scope of his employment

with Kusler, William Bracken was killed in an accident at the work site. Toni Bracken, the Administratrix of the estate of William
Bracken, then filed the within civil action seeking damages against general contractor Burchick pursuant to the Pennsylvania
Wrongful Death and Survival Acts for the death of her spouse.

Burchick now brings the within motion seeking leave to join subcontractor Kusler Masonry Inc. as an additional defendant
(hereinafter “Motion for Leave”). Burchick refers to this motion both as “Motion for Leave to File Amended Complaint to Join
Kusler Masonry, Inc.” (on the cover page) and “Motion for Leave to Re-File Complaint to Join” (at paragraphs 11 and 14 of the
Motion). Presumably, Burchick sometimes refers to the Motion as one to “re-file” because Burchick first filed a Complaint to Join
Kusler Masonry Inc. as an additional defendant on January 8, 2010 (hereinafter “Motion to Join”). But, by order dated July 15,
2012, I sustained Kusler’s preliminary objections to that complaint to join, and dismissed it with prejudice. At any rate, for clarity’s
sake, I shall refer to the current motion before me as Burchick’s Motion for Leave to Join Kusler.

II.
In its Motion for Leave to Join Kusler, Burchick seeks leave to file a complaint to join Kusler as an additional defendant in the

within Bracken lawsuit under two theories: “that Kusler is liable to indemnify Burchick from claims asserted against it in this
action by reason of the contractual indemnification provision in a certain Subcontract Agreement between these parties; and...in
the alternative, that Kusler is liable to it for a breach of a contractual requirement that it provide additional insurance for Burchick
which was primary, with no right of contribution against Burchick or its insurer.” (Motion for Leave, ¶¶ 2, 12 and 13.) These are
the same two bases for joinder that Burchick pursued more than two years ago in its first motion to join, though Burchick’s argu-
ments are slightly different this time. I shall address them in order.

Burchick first seeks leave to join Kusler in the Bracken lawsuit in order to assert an indemnification claim against Kusler. But,
because Kusler was the employer of William Bracken, the Pennsylvania Workers’ Compensation Act precludes such claims for indem-
nification from a third party such as Burchick. The only exception would be where a written contract between the employer and the
third party expressly and specifically provides for such indemnification. Unfortunately for Burchick, the written contract here (the
subcontract between general contractor Burchick and subcontractor Kusler) is insufficient to provide for such indemnification.

According to the Pennsylvania Workers’ Compensation Act, “the employer [Kusler]... shall not be liable to a third party
[Burchick] for damages, contribution, or indemnity in any action at law, or otherwise, unless liability for such damages, contribu-
tion or indemnity shall be expressly provided for in a written contract entered into by the party alleged to be liable prior to the
date of the occurrence which gave rise to the action.” Nieves v. Greyhound Lines, Inc., No.06-3049, 2008 WL 3992309 (E.D. Pa. Aug.
26, 2008) (quoting 77 Pa. Cons. State. § 481(b)). “The language in such contracts must be clear and unequivocal; the parties to the
contract must specifically provide that a named employer [Kusler] agrees to indemnify a named third party [Burchick] from
liability for the acts of that party’s [Burchick’s] negligence which cause harm to the named employer’s [Kusler’s] employees
[William Bracken, deceased].” Snare v. Ebensburg Power Co., 637 A.2d 296, 298 (Pa. Super. Ct. 1993) (citing Bester) (affirming the
granting of preliminary objections finding no waiver of the Workers’ Compensation Act).

In Bester v. Essex Crane Rental Corp., “the Pennsylvania Superior Court announced the strict standard for waiver of WCA
immunity in a written contract”:

In order to avoid the ambiguities which grow out of the use of general language, contracting parties must specifically use
language which demonstrates that a named employer agrees to indemnify a named third party from liability for acts of
that third party’s own negligence which result in harm to the employees of the named employer. Absent this level of speci-
ficity in the language employed in the contract of indemnification, the Workmen’s Compensation Act precludes any
liability on the part of the employer.

Nieves, 2008 WL 3992309, at *3 (quoting Bester, 619 A.2d at 308-309)(emphasis added).

Thus, in order for an employer such as Kusler to waive the immunity provided under the Act, Burchick has the burden of estab-
lishing that the indemnity provision in the subcontract meets two distinct requirements. First, the employer must explicitly agree
to waive immunity under the Act. Second, the indemnitor employer [Kusler] must explicitly agree to indemnify the indemnitee
[Burchick] for the indemnitee’s own acts of independent negligence. It is the second requirement that is particularly problematic
for Burchick under the facts of our case, as shall be discussed below.

It is settled Pennsylvania law that “indemnification provisions are generally disfavored by the courts.” Glowacki, 2004 WL
5215151, (discussing Perry v. Payne, 66 A. 553(Pa. 1907)). “The liability of an indemnitee’s own negligence is ‘so hazardous, and
the character of the indemnity so unusual and extraordinary, that there can be no presumption that the indemnitor intended to
assume the responsibility unless the contract put it beyond doubt by express stipulation.” Id. (quoting Perry at 557) (emphasis
added). See also Ruzzi v. Butler Petroleum Co., 588 A.2d 1(Pa. 1991).

It is also settled Pennsylvania law that “words of general import” are insufficient to establish an obligation to indemnify for an
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indemnitee’s own negligence. See Perry, 66 A. 553; Ruzzi, 588 A.2d 1. Pennsylvania appellate courts have been strict and consis-
tent on this point. Broad language that might seem to be broad enough to cover the situation of an indemnitee’s own negligence is
simply not sufficient to carry the day. In order to cover indemnification for the indemnitee’s own negligence, the contract language
must be specific, clear and unequivocal.

For example, all the following indemnification clauses were held to be insufficient: Pittsburgh Steel Co. v. Patterson-Emerson-
Comstock, Inc., 171 A.2d 186, 189 (Pa. 1960) (“Contractor will indemnify, save harmless and defend buyer from any and all claims,
demands or suits made or brought against buyer on account of any of the terms or provisions of any applicable Workmen’s
Compensation law ...”); Snare, 637 A.2d at 299 (“[Subcontractor] Agrees to indemnify and hold harmless the Owner and Contractor
their successors and assigns, from and against any and all claims, demands, suits, actions, losses, liens, damages, or expenses and
attorneys’ fees, however caused, resulting from, arising out of or in any way connected with the Contract ...”); Remas v. Duquesne
Light Co., 537 A.2d 881 (Pa. Super. Ct. 1988) (“To hold harmless and indemnify the Company from and against any liability, loss, dam-
ages, cost and expense which the Company may suffer from any claim, demand, action, suit or cause of action which may be made or
had against the Company by reason of any act committed by the Contractor, its agents, servants or employees other than an act per-
formed by the Contractor, its agents, servants or employees at the specific instruction of the Company.”); Bester, 619 A.2d at 306 (“The
Lessee shall defend, indemnify and hold forever harmless Lessor against all loss, negligence, damage, expense, penalty, legal fees and
costs, arising from any action on account of personal injury or damage to property occasioned by the operation, maintenance,
handling, storage, erection, dismantling or transportation of any Equipment while in your possession.”); Integrated Project Servs. v.
HMS Interiors, Inc., 931 A.2d at 724, 730 (Pa.Super. Ct. 2007) (“SUBCONTRACTOR ... agrees to indemnify and save CONTRACTOR
and Owner harmless from and against all claims, demands, liabilities, interest, loss, damage, attorneys’ fees, costs and expenses of
whatsoever kind or nature, whether for property damage, personal injuries (including death) to any and all persons, whether employ-
ees of CONTRACTOR or others, or otherwise, caused or occasioned thereby, resulting therefrom, arising out of or therefrom, or occur-
ring in connection therewith to the same extent and obligation to which CONTRACTOR has assumed towards Owner under the CON-
TRACT DOCUMENTS, or as imposed by law, limited to the scope of the subject matter of this SUBCONTRACT ...”).

Thus, in order for the Burchick/Kusler subcontract to require Kusler to indemnify Burchick for Burchick’s own acts of negli-
gence causing harm to Kusler’s employees, the “contracting parties must specifically use language which demonstrates that a
named employer [Kusler] agrees to indemnify a named third party [Burchick] from liability for acts of that third party’s own
negligence which result in harm to the employees of the named employer. Absent this level of specificty in the language...” there
is no obligation to indemnify. Bester, 619 A.2d at 308-309 (emphasis added). As the Pennsylvania Supreme Court stated in Greer v.
City of Philadelphia, 568 Pa. 244, 795 A.2d 376, 378 (Pa. 2002), “broad language in the indemnity provision ... did not provide
indemnity to the contractor for its own negligence.”

In its Brief in Opposition, Burchick argues that the required explicit language is found in Article VI of the subcontract.1 (Br. in
Opp’n 15) (“Article VI of the Subcontract Agreement contains all the elements required for indemnification under Pennsylvania
law.”). Burchick argues that “[w]hen one views the indemnification provision of Article VI as a whole, it unequivocally and
expressly provides” the explicit language required by Bester. (Br. in Opp’n 18) (emphasis added).

Therefore, in order to evaluate Burchick’s argument on this point, we must consider Article VI as a whole:

a. To the full extent permitted by Law, the Subcontractor [Kusler] agrees to defend, indemnify and hold harmless
Contractor [Burchick] an Owner, and their respective officers, agents and employees and any other person or entity as
required by the Contract Documents (“Indemnified Parties”) from and against any and all claims, demands, injuries,
fines, penalties, losses, expenses (including attorneys’ fees), damages and liabilities of every nature, including contractual
liability “Losses”, arising from or relating to Work performed by Subcontractor on the Project, or relating to the presence
on the Project of Subcontractor’s employees or the employees of its subsubcontractors at any tier, whether or not the
Contractor was alleged to be negligent, unless the Contractor was alleged to be solely negligent. Subcontractor’s obliga-
tions under this Article shall be in addition to any independent liability imposed by the Contract Documents. Without lim-
itation, this indemnity shall extend to Losses arising from Subcontractor’s violations of Laws. Subcontractor’s indemnity
obligations under this Paragraph shall not be limited by applicable workers’ compensation laws, and, with respect to
this indemnity, Subcontractor hereby expressly waives all immunities and defenses that it may have under such Laws.
(Emphasis added.)

(Br. in Opp’n 3) (quoting Art VI of Subcontract).
Burchick appears to acknowledge, on page 18 of its Brief in Opposition, that the clause “whether or not the contractor was

alleged to be negligent,” is itself insufficient to satisfy the Bester test; that is, this clause alone is insufficient to require Kusler to
indemnify Burchick for Burchick’s own acts of independent negligence. “Thus, the ‘whether or not’ language alone, and particu-
larly as drafted, is insufficient to demonstrate by clear and unequivocal language the parties’ intent to indemnify Sun Company for
its own negligence, but instead must be read with the entire clause, and contract.” (Br. in Opp’n 18) (quoting Sun Co. Inc. v. Brown
& Root Braun, Inc., Nos. Civ. A. 98-6504 98-5817, 1999 WL 681694, at *6 (E.D. Pa. Sept. 2, 1999).

And while apparently acknowledging that the “whether or not” language is insufficient, Burchick argues that this language
when considered with “the Indemnification provision of Article VI as a whole ... unequivocally and expressly” satisfies Bester’s
stringent requirements. (Br. in Opp’n 18) (emphasis added). Burchick thus implicitly argues that, taken as a whole, Article VI
“specifically use[s] language which demonstrates” that Kusler has agreed to indemnify Burchick “for acts of [Burchick’s] own
negligence” which “result in harm to employees of Kusler.” See Bester, 619 A.2d at 308-309.

Yet, apart from the “whether or not” clause (which, we are all agreed, is itself insufficient to do the job), there is nothing in the
language of Article VI that addresses the subject of Burchick’s own negligence. Article VI simply uses broad, general language of
indemnification that the Supreme Court in Bester has held to be insufficient. For example, Article VI states that “to the extent permit-
ted by law, the subcontractor agrees to defend, indemnify, ... from and against any and all claims....” In short, even when considered
as a whole, Article VI does not explicitly state that Kusler is obligated to indemnify Burchick for acts of Burchick’s own negligence.

The Pennsylvania Supreme Court reached a similar result in Greer v. City of Philadelphia, 795 A.2d 376, 379 (Pa. 2002), where
the court also considered “whether or not” language. The contract in Geer “provide[d] indemnity from claims for damages ‘only
to the extent caused in whole or in part by negligent acts or omissions of the [indemnitor] ... ‘and ‘regardless of whether or not such
claim ... is caused in part by [the indemnitees’]”. Id. at 379. The Supreme Court held that this clause did not require the indemni-
tor to indemnify the indemnitees for the indemnitees’ own negligence in any amount, not complete indemnity or partial indemni-
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ty. Id. (“We reject both PennDOT’s and Green’s [the two indemnitees] interpretations.”). The Supreme Court concluded that the
“contract simply does not put it beyond doubt by express stipulation that CTS [the indemnitor] intended to indemnify PennDOT
and Green [the indemnitees] for their own negligence.” Id. at 380 (citing Perry, 66 A. at 557) (internal quotations marks omitted).

The Greer court further stated: “we read the ... part of the provision, which states that the indemnity clause will apply ‘regard-
less of whether or not such claim... is caused in part by a party indemnified hereunder’, merely to clarify that any contributory
negligence by PennDOT and Green [the indemnitees] will not bar their indemnification for damages due to CTS’s [the indemni-
tor’s] negligence.” Id. at 379-380.

Thus, in Greer where the jury returned a verdict in the amount of $2.5 million and found CTS, PennDOT and Green each to be
22% causally negligent, the Supreme Court “conclude[d] that PennDOT and Green are liable for the share of damages that the jury
attributed to each of them....” Id. at 382.

In other words, the Greer indemnitees could not recover any indemnification from the indemnitor for the damages that the jury
assigned to the indemnitees i.e. the indemnification provision did not obligate the indemnitor to indemnify the indemnitees for the
damages caused by the indemnitees’ own negligence. The Supreme Court made clear that the indemnitees were entitled to be
indemnified only for damages they might have to pay that were caused by the indemnitor (or the indemnitor’s subs or employees).
So, for example, if the plaintiff could not collect from CTS [the indemnitor] the 22% of the damage award the jury attributed to
CTS, and the plaintiff then collected this amount from joint defendant Green, Green could seek indemnity from indemnitor CTS
for that 22% of the damages that the jury found (in the underlying case) was caused by the negligence of CTS [indemnitor].

In our case, of course, the jury will not find that any part of the damages was caused by indemnitor Kusler, as Kusler is not a
party to the case. Thus, there is no possibility that the Plaintiff will be forced to collect, from Burchick, damages that the jury
attributed to the negligence of Kusler. In opposition to these preliminary objections, Burchick is attempting to argue that it should
be indemnified by Kusler as to damages that the jury concludes were caused by Burchick’s own negligence. And, as set forth above,
the Burchick/Kusler contract simply does not explicitly, clearly and unambiguously provide for such indemnification.

Burchick’s second basis for seeking to join Kusler as an additional defendant is to assert a breach of contract claim to the effect
that Kusler failed in its contractual obligation “to provide additional insurance for Burchick which was primary, with no right of
contribution against Burchick or its insurer.” (Motion for Leave ¶2.)

This breach of contract claim derives from Article V of the subcontract between Burchick and Kusler. It provides:

ARTICLE V: Subcontractor’s Insurance
a. Prior to commencing the Work, Subcontractor (and all subsubcontractors and consultants at all tiers) shall procure,
with Contractor and Owner as additional insured parties, and thereafter maintain, at its own expenses, until final accept-
ance of the Work or until such later time as the Contract Documents state, Insurance coverage in a form and from insurers
acceptable to Contractor and required by the Contract Documents.

b. Each policy of insurance provided by Subcontractor, except workmen’s compensation, shall name Contractor and
Owner as an additional insured under the policy, and each policy of insurance provided for herein shall be primary with
no right of contribution against Contractor or Contractor’s insurer. All deductibles under any policies of insurance shall
be assumed and paid by Subcontractor: Additionally, unless otherwise agreed to by Contractor, all such insurance policies
shall waive the right of recovery or subrogation against Contractor...

(Motion to Join, ¶ 25) (Emphasis added).

It is undisputed that Kusler procured liability insurance (through Harleysville Preferred Insurance Company) for its work on
the subject construction project. (Motion to Join, ¶26.) It is also undisputed that Kusler arranged to have the contractor, Burchick,
covered as an additional insured on the policy. (Motion to Join, ¶30.)

Thus, it certainly appears that Kusler has fulfilled its insurance obligations under Article V of the subcontract. Yet, Burchick
contends, in its Motion for Leave, that Kusler has breached this insurance obligation. (Motion for Leave, ¶12.) Specifically,
Burchick argues that the Harleysville policy that Kusler procured was not “primary with no right of contribution,” and therefore
did not satisfy the requirements of Article V. (Motion to Join, ¶35.)

What Burchick implies by this argument (although Burchick does not appear to state it directly) is that: (1) an insurance policy
that is “primary with no right of contribution” is a policy that provides coverage for acts of the additional insured’s [Burchick’s]
own negligence that cause harm to employees of the named employer [Kusler]; and (2) since the subject Harleysville policy does
not provide coverage in such circumstances, Burchick has been caused harm.

In my view, the obvious flaw in Burchick’s argument is that the words “primary with no right of contribution” do not mean any-
thing like “a policy that covers the indemnitee/ additional insured for acts of its own independent negligence that cause harm to
employees of the named indemnitor/employer.”

Contract terms are to be given their ordinary meaning. The Harleysville policy was primary, in that it was not an excess policy
(Burchick does not contend that it is an excess policy). Also, the Harleysville policy did not give Harleysville or Kusler a “right of
contribution against contractor [Burchick].” (Again, Burchick does not contend otherwise, and neither Harleysville nor Kusler are
seeking contribution from Burchick.)

Burchick cites no precedent or statute that remotely suggest that a policy that is “primary with no right of contribution” means
a policy that covers the additional insured for acts of the additional insured’s negligence that cause harm to the indemnitor/
employer’s employees.” And, the plain meaning of the words does not support Burchick’s interpretation.

For these reasons, I denied Burchick’s Motion for Leave to Amend.

ORDER OF COURT
AND NOW, this 12th day of June, 2012, it is hereby ORDERED, ADJUDGED and DECREED as follows:
Defendant Burchick’s Motion for Leave to File Amended Complaint to Join Kusler Masonry, Inc., is DENIED.

BY THE COURT:
/s/Folino, J.

1 In its first Motion to Join Kusler, filed on January 8, 2010, Burchick argued that the required explicit language could be found by
combining the language of Articles IV and VI of the subcontract.
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Michael Tranovich, M.D. v. Tri-Century Insurance Company
Contract—Insurance—Settlement—Authorization

No. GD 11-18531. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—July 16, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Defendant has filed Preliminary Objections to Plaintiff ’s Amended Complaint. In his Amended Complaint, Plaintiff claims that

Defendant settled an underlying medical malpractice case filed against him and other co-defendants (all insureds of Defendant),
but without informing him that all the liability would be attributed to him alone. As a result, Plaintiff contends there is an action-
able breach of Defendant’s common-law duty to deal fairly with its insureds.

Defendant contends there was no such breach and that it handled the settlement of the underlying suit and the attribution of
liability in accordance with the policy’s “deems expedient” clause, and “the intent and expectations” of the parties to the insur-
ance contract. Defendant cites to Bleday v. OUM Group, 435 Pa.Super. 395, 645 A.2d 1358 (1994), for the proposition that an insurer
does not breach its contract with its insured nor can it be found to have acted in bad faith where it settled within the policy limits
and the policy contains a clause permitting it to do so if the insurer “deems it expedient.” However, we note that Bleday also states
the following:

[A] claim for [common law] bad faith may, in limited circumstances, be asserted against the insurance company notwith-
standing a “deems expedient” provision. A “deems expedient” provision in an insurance contract cannot be interpreted
to convey to an insurance company an absolute right to settle a claim within the policy limits if such settlement was con-
trary to the intent and expectation of the parties.

435 Pa.Super. at 399, 645 A.2d at 1360-61.

The Bleday court discussed “the well-settled law that in construing contracts, the intent and expectation of the parties must be
given consideration,” citing to the Florida case of Shuster v. South Broward Hospital, 591 So.2d 174 (Fla. 1992). Shuster posited two
situations “wherein an insurer can act against the intent of the parties and hence, in bad faith.” The Bleday court described the
two Shuster situations as follows:

First, in a situation where there are multiple parties to a lawsuit, a “deems expedient” clause will not protect an insurer
who indiscriminately settles with one or more of the parties for the full amount of the policy, and, thus, exposes the
insured to an excess judgment from the remaining parties to the law suit. Second, despite a “deems expedient” provision,
a bad faith action may be maintained against an insurer when the insurer settles a claim without regard to the fact that
it may be barring a counterclaim [which we believe would include a cross-claim] of the insured. “Again, in contrast to the
right to settle a claim within the policy limits without considering the impact of higher premiums or damage to the
insured’s reputation, we do not believe the language of the contract would indicate, nor do we believe it would have been
the intent of the parties, that the insured give up his or her right to a counterclaim by entering into the agreement.”

Bleday, 435 Pa.Super. at 403, 645 A.2d at 1362-63, citing Shuster, 591 So.2d at 177.

We must also note that, although the insurer’s Preliminary Objections were sustained in Bleday, the facts pled there did not
support a contention that the settlement there was contrary to “the intent and expectation of the parties,” nor did the facts alleged
by Plaintiff Bleday show that the Defendant insurer failed to “make an investigation [or to] consider the desires or instructions of
the insured [or] that the settlement [was] made in bad faith.” 435 Pa.Super. at 402-403, 645 A.2d at 1362. The issue for us is whether
the facts pled in the instant Amended Complaint, if accepted as true, make out a breach by Defendant of its common-law duty of
good faith and fair dealing. Here, by settling claims against all Defendants in the underlying suit and then blaming only instant
Plaintiff, the insurer deprived Plaintiff of the opportunity to file cross-claims against his Co-Defendants.

The later case of Haugh v. Allstate Insurance Company, 322 F.3d 227 (3rd Cir. 2003), citing Shearer v. Reed, 286 Pa.Super. 188,
428 A.2d 635 (1981), sets forth several factors that bear on the insurer’s duty to its insured to deal fairly when settling a claim
pursuant to a “deems expedient” clause:

In fact, an insurer acting in good faith must consider “all of the factors bearing upon the advisability of a settlement
for the protection of the insured.” Shearer, [286 Pa.Super. at 194], 428 A.2d at 638 (quoting Rova Farms Resort, Inc. v.
Investors Ins. Co. of Am., 65 N.J. 474, 323 A.2d 495, 503 (N.J. 1974)). As the court stated in Shearer, “while the view of the
carrier or its attorney as to liability is one important factor, a good faith evaluation requires more. It includes considera-
tion of the anticipated range of a verdict, should it be adverse; the strengths and weaknesses of all of the evidence to be
presented on either side so far as known; the history of the particular geographic area in cases of similar nature; and the
relative appearance, persuasiveness, and likely appeal of the claimant, the insured, and the witnesses at trial.” Id. (quot-
ing Rova Farms, 323 A.2d at 503-04).

322 F.3d at 238.

Here, the facts pled taken in the light most favorable to Plaintiff indicate that the insurer did not consider any factors other than
its own assessment of which of its three insureds was at fault. The inference is that the decision regarding allocation of liability
might have been at least tentatively made before it asked Plaintiff if he agreed to settle, and that that assessment was concealed
from Plaintiff until after he agreed. Plaintiff is entitled to prove that this conduct is not protected by the “deems expedient” clause.
If Plaintiff can later prove that his co-Defendants were negligent and that Defendant failed to consider this to Plaintiff ’s detriment,
he will be entitled to damages caused by the breach.

The issues raised by Defendant’s Preliminary Objections are better suited for a motion for summary judgment or a trial. We must
overrule the Preliminary Objections, without prejudice to Defendant’s right to re-raise the objections if the evidence so warrants.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

Dated: July 16, 2012
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ORDER OF COURT
AND NOW, to-wit, this 16th day of July 2012, for the reasons set forth in the accompanying Memorandum in Support of Order,

Defendant’s Preliminary Objections to Plaintiff ’s Amended Complaint here hereby DENIED, without prejudice to Defendant’s
right to re-raise the objections in a motion for summary judgment or at trial, if the evidence so warrants.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v. Vernon Vos
Criminal Appeal—Sufficiency—Summary Offense—Disorderly Conduct

No. CC 200918905. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—May 16, 2012.

OPINION
PROCEDURAL HISTORY

Vernon Vos, hereinafter Appellant, was charged by Criminal Information (CC 200918905) with one (1) count each of: Terroristic
Threats1, Harassment2 and, Disorderly Conduct3.

On December 9, 2010, the Commonwealth made a motion to amend the Criminal Information that was granted by Judge Robert
C. Reed. Counts One (1) through Count Three (3) were withdrawn and four (4) summary counts of Harassment and two (2) sum-
mary counts of Disorderly Conduct were added.

Appellant proceeded to a non-jury trial before Judge Reed. Following the close of the Commonwealth’s case, Judge Reed granted
Appellant’s motion for judgment of acquittal as to Counts One (1), Two (2) and Three (3) of Harassment. Following the close of the
evidence, Judge Reed found Appellant not guilty of Count (4) Harassment, guilty of Count (5) Disorderly Conduct and not guilty
of Count (6) Disorderly Conduct.

Appellant was sentenced the same day to ninety (90) days non-reporting probation and a No Contact Order with Quaker Valley
Middle School.

This timely appeal followed.
STATEMENT OF ERRORS ON APPEAL

Appellant raises the following issues on appeal and they are set forth below verbatim:

A. the Commonwealth failed to established the “public” element as required by 18 Pa.C.S. § 5503.

B. the Commonwealth also failed to establish the requisite mens rea under the statute; and

C. the Commonwealth failed to prove that the defendant’s actions created a hazardous or offensive condition
as required by the statute.

FACTS
On September 15, 2009 at approximately 1:00 p.m., Vernon Vos (Appellant) attended a meeting scheduled at Quaker Valley

Middle School with teachers and administrators regarding his son, Cody Vos. The meeting was called to discuss Cody’s academic
and social standing within the school. During the meeting, there was some discussion regarding an alleged bullying incident involv-
ing Cody that reportedly occurred the day before. During the meeting Appellant became enraged and spoke in a loud angry voice.
He was very volatile and combative with the attendees. He angrily stated several times to all of the attendees that he had Act 235
[firearm] clearances. At the meeting, Appellant specifically asked the school’s principal, Sean Aiken, “How would you like it if you
left work here one night at six o’clock in the evening and there was somebody waiting for you outside by your car?” At several
points, Appellant angrily left the meeting room in the school building only to return to the room and pace much to the consterna-
tion/concern of the school staff. (T.T. 7-11, 18)4.

DISCUSSION
Appellant challenges his summary conviction for Disorderly Conduct. His claims in this matter are without merit.

The applicable statute states:

§ 5503. Disorderly conduct

(a) Offense defined.—A person is guilty of disorderly conduct if, with intent to cause public inconvenience, annoyance or
alarm, or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent or tumultuous behavior;
(2) makes unreasonable noise;
(3) uses obscene language, or makes an obscene gesture; or
(4) creates a hazardous or physically offensive condition by any act which serves no legitimate purpose of the actor.

(b) Grading.—An offense under this section is a misdemeanor of the third degree if the intent of the actor is to cause
substantial harm or serious inconvenience, or if he persists in disorderly conduct after reasonable warning or request to
desist. Otherwise disorderly conduct is a summary offense.

(c) Definition.—As used in this section the word “public” means affecting or likely to affect persons in a place to which
the public or a substantial group has access; among the places included are highways, transport facilities, schools, prisons,
apartment houses, places of business or amusement, any neighborhood, or any premises which are open to the public.

18 Pa.C.S.A. § 5503.



page 400 volume 160  no.  20

A.
Appellant’s first claim is that the Commonwealth failed to established the “public” element as required by 18 Pa.C.S. § 5503.

This claim is without merit.
The Supreme Court case of Commonwealth v. Fedorek, 946 A.2d 93 (Pa. 2008) is particularly instructive in this regard. In Fedorek,

the Court held that the Commonwealth was not required to prove substantial public harm or serious public inconvenience, abrogat-
ing Commonwealth v. Coon, 695 A.2d 794, and Commonwealth v. Smith, 811 A.2d 578. Fedorek, 946 A.2d at 98-99. The Fedorek court,
specifically discussed the statutory construction of the Disorderly Conduct statute noting that an offender may be found guilty of sec-
tion (a)(1), “when they engage in fighting or threatening, or even when that conduct is directed at only one other person, the offender
may be subject to conviction for disorderly conduct.” Fedorek, 946 A.2d at 100 (emphasis original, citation omitted).

Subsection (c) of the Disorderly Conduct statute specifically defines “public” including schools in the definition. The facts pre-
sented at trial established that Appellant: 1) was on school property, 2) at approximately 1:00 p.m. during school hours, 3) attended
a meeting with teachers, administrators, and staff, 4) informed them that he had Act 235 [firearms] training; and 5) threatened the
school principal during the meeting. (T.T. 7-11, 18). The evidence presented at trial was legally sufficient. See Commonwealth v.
Hock, 728 A.2d 943, 946 (Pa. 1988)(the use of “fighting words” is sufficient to form the basis of a Disorderly Conduct conviction as
they are words by their utterance that inflict injury or tend to incite immediate breach of the peace).

The Commonwealth presented sufficient evidence to find Appellant guilty of a summary Disorderly Conduct. Appellant’s claim
is without merit.

B.
Appellant’s second claim is that the Commonwealth did not prove that Appellant had the requisite mes rea to adjudicate him

guilty of Disorderly Conduct. Appellant’s claim is without merit.
The Supreme Court’s decision in Commonwealth v. Mastrangelo, 414 A.2d 54, 58 (Pa. 1980) is instructive on this point. The

Mastrangelo court explained that the use of fighting words amounts to a Disorderly Conduct when a defendant uses those words
in a loud, boisterous and disorderly fashion. Mastrangelo, 414 A.2d at 58. The defendant in Mastrangelo followed a meter maid and
shouted vulgarities at her in a threatening manner. Id.

Here, Appellant, while attending a meeting full of teachers, staff and administrators at his child’s school threatened the princi-
pal and other staff members.5 During the course of the meeting, Appellant was described as “volatile and combative” and repeat-
edly pointed his finger at people stating several times, “do you understand that I have Act 235 clearances?” (T.T. 8). Specifically,
Appellant said to the Principal, “Mr. Aiken, how would you like it if you left work here one night at six (6) o’clock in the evening
and there was somebody waiting for you outside by your car?” (T.T. 10).

Indeed, in determining whether words constitute fighting words, “[t]he circumstances surrounding the words can be crucial,
for only against the background of surrounding events can a judgment be made whether [the] words had a direct tendency to cause
acts of violence by [others].” Commonwealth v. Hock, 728 A.2d 943, 946 (Pa. 1999), quoting, Lamar v. Banks, 684 F.2d 714 (11th
Cir.1982) (internal quotation marks omitted).

Here, Appellant stated to various individuals at the meeting in a loud and angry voice that he had Act 235 training and then
personally threatened the school’s principal. (T.T. 8-10). The Commonwealth established the requisite mens rea to find Appellant
guilty of Disorderly Conduct. Appellant’s claim is without merit.

C.
Appellant’s final claim is that, “the Commonwealth failed to prove that the defendant’s actions created a hazardous or offensive

condition as required by the statute.” The language quoted by Appellant refers to 18 Pa.C.S.A.§5503 (a)(4). Appellant was convicted
of 18 Pa.C.S.A.§5503(a)(1). Therefore, the Trial Court will not address this claim as it is not germane to his conviction.

CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: May 16, 2012
1 18 Pa.C.S.A. §2706 (a)(3).
2 18 Pa.C.S.A. §2709 (a)(4).
3 18 Pa.C.S.A. §5503 (a)(4).
4 The letters “T.T.” followed by numerals refer to pages of the Non-Jury Trial/Sentencing transcript dated December 9, 2010.
5 The Trial Court acquitted Appellant of charges relating to the threats made to other school staff.

Commonwealth of Pennsylvania v. Hassan Takabi
Criminal Appeal—Sufficiency—Summary Offenses—Harassment—Lesser Included Offense—Court’s Mercy Dispensing Power

No. CC 200816232. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 20, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Hassan Takabi, was charged by criminal information (CC 200816232) with two (2) counts of Indecent Assault.1

Appellant proceeded to a non-jury trial on February 16-17, 2010, after which he was found guilty of the lesser included offenses
of two (2) counts of summary Harassment2.

On May 26, 2010, Appellant was sentenced at the first count of Harassment to three (3) to twenty-one (21) days incarceration
with credit for time served with a consecutive thirty (30) day period of probation. At the second count of Harassment, Appellant
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was sentenced to a period of ninety (90) days probation to run consecutively to the period of probation imposed at count one of the
criminal information.

On June 3, 2010, Appellant filed timely Post-Sentencing Motions. On June 16, 2010, Appellant’s Post-Sentencing Motions were denied.
On June 25, 2010, Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal set forth exactly as Appellant states them:

A. The Trial Court erred when it denied Defendant’s Motion for Judgment of Acquittal where the
Commonwealth failed to prove beyond a reasonable doubt that the Defendant harassed the victim where the Trial Court’s
verdict in acquitting Defendant of Indecent Assault clearly demonstrated that it believed the contact between Defendant
and the victim was consensual;

B. The Trial Court erred when it denied Defendant’s Motion for a New Trial where the Commonwealth failed
to prove beyond a reasonable doubt that the Defendant harassed the victim where Trial Court’s verdict in acquitting
Defendant of Indecent Assault clearly demonstrated that it believed the contact between Defendant and the victim was
consensual and therefore the guilty verdict necessarily shocks one’s sense of justice;

C. The Trial Court erred in convicting Defendant of Harassment where Harassment is not a lesser included
offense of Indecent Assault; and

D. The Trial Court erred in convicting Defendant of two counts of Harassment where the evidence presented
at trial demonstrated that only one incident, not two, took place.

FACTS
At the beginning of September 2010, the victim, Chen Jye Thum (Thum), put an ad on Craigslist to sublet a bedroom in her two

bedroom apartment. (T.T. 18)3. On September 6, 2010, Hassan Takabi (Appellant), responded to the advertisement and came to look
at the apartment. (T.T. 18). Both the victim and Appellant were graduate students at the University of Pittsburgh. (T.T. 18, 46). On
September 8, 2010, Appellant informed Thum that he would sublet the apartment. (T.T. 20).

Approximately two (2) weeks after taking residence there, Appellant pushed Thum down on the sofa in the living room and
groped her by lifting up her t-shirt and grabbing her breasts. (T.T. 23-24). He then walked her to the bedroom and pushed her down
on the bed. (T.T. 24). While on the bed Appellant kissed her and touched her body. (T.T. 25). Thum told him that he was not her
boyfriend and asked him to stop. (T.T. 25). Appellant abruptly stopped, left Thum’s bedroom and entered his bedroom slamming
the door behind him. (T.T. 26).

On February 24, 2010, the Trial Court issued the following ruling:

This is the disposition of Hassan Takabi. Mr. Takabi was charged with two counts of Indecent Assault [on] September
21, 2008, the victim being one Chen-Jyethum. Count 1, 3126(a)(2) Indecent Assault, and Count 2 Aggravated Indecent
Assault 3126(a)(1).

Mr. Takabi is present in court with his attorney, Mr. Flaherty; and Mr. Shupansky is present in court representing the
Commonwealth.

The Court listened carefully to the testimony. The Court has reviewed the transcript of the tape that occurred, the
recording between parties, and the aftermath of it and reviewed the transcript of the hearing itself.

The Court finds that in this instance, which would usually confront fact finders in Allegheny County with unique cul-
tural barriers, as well as unique language barriers, difficulties between the parties in that regard. The Court recognizes
that the communication between the parties can be verbal and nonverbal and viewed under the totality of that particular
evening as reflected in the conduct between the parties in the days or weeks prior to the alleged criminal conduct.

The Court wishes communications were clear and more precise and than (sic) could be hoped for in determining
criminal culpability in this matter.

The Court has looked closely at the post incident conduct of the parties, that of Ms. Chen-Jyethum, as well as Mr.
Hassan Takabi. The Court finds that the tape itself, while very interesting, as the Court noted at the end of the case Ms.
Chen-Jyethum knew she was being recorded while Mr. Takabi did not.

The tape itself contained an apology of sorts, that apology conditional in the sense of “if I offended you.” Nonetheless,
the Court finds that Ms. Chen-Jythum had the opportunity to communicate at the time of the incident and in the aftermath
of that her post-incident conduct explainable in part by virtue of her lack of understanding of our criminal justice system.
At that same time she did have the resources or intellectual capacity to undertake what she referred to as gathering evi-
dence and undertaking surreptitious recording of Mr. Takabi to try to elicit statements regarding the incident itself.

The Court finds as to Count 1 that Ms. Chen-Jythum was subjected to physical contact that warrants culpability
under Section 2709 as to conduct in the living room. Court finds at Count 2 that he subjected Ms. Chen-Jythum to physi-
cal and unwanted physical contact in the bedroom that warrants similar culpability under 2709 of the criminal statutes.

Mr. Takabi, I’m finding you guilty of two counts of harassment, summary level offenses.
(V.T. 2-5)4.

DISCUSSION
I.

Appellant’s first claim is that the Trial Court erred in failing to grant Appellant’s Motion for Judgment of Acquittal at the close
of the Commonwealth’s case as the Commonwealth failed to prove that the contact between Appellant and the victim was consen-
sual. This claim is without merit.

The Trial Court notes that Appellant has confused the procedural status at the time the Motion for Judgment of Acquittal was
made by trial counsel. Appellant’s issue, as currently phrased, calls into question the Trial Court’s actions regarding the Motion
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for Judgment of Acquittal as to the alternate verdict (harassment). Following the close of the Commonwealth’s case, Appellant’s
trial counsel made a Motion for Judgment of Acquittal as to the crimes of Indecent Assault which was denied. (T.T. 192). The Trial
Court properly denied the Motion at that juncture as the Commonwealth had provided at least prima facie evidence as to each ele-
ment of the offenses of indecent assault. See Commonwealth v. Andrulewicz, 911 A.2d 162, 167 (Pa.Super. 2006)(evidence of inde-
cent assault sufficient to support finding that defendant’s sexual encounters without consent where victim testified defendant
“raped her” by penetrating her vagina). Following the close of all evidence the Trial Court found Appellant guilty of two (2) counts
of harassment. (V.T. 4-5).

Here, the Commonwealth presented evidence that Appellant: (1) groped the victim by lifting up her t-shirt and grabbing her
breasts on the living room sofa; (2) walked her into her bedroom and pushed her down on the bed; (3) kissed her and touched her
body; and (4) the victim protested these actions by Appellant. (T.T. 25-26). Consequently, the Trial Court properly denied the
motion at that time. See Commonwealth v. Chiari, 741 A.2d 770, 773 (Pa.Super. 1999)(when ruling on a motion for judgment of
acquittal, a trial court is limited to determining the presence or absence of that quantum of evidence necessary to establish
elements of the crime).

Appellant’s claim is without merit.

II.
Appellant’s second claim is that the Trial Court erred when it denied Appellant’s Motion for a New Trial where the

Commonwealth failed to prove beyond a reasonable doubt that Appellant harassed the victim. This claim is without merit.
The law regarding the grant or denial of a new trial is well settled:

A trial court has an immemorial right to grant a new trial, whenever, in its opinion, the justice of the particular case so
requires. Thus, the “interest of justice” is a historically recognized basis for the award of a new trial. Moreover, the court
may grant a new trial sua sponte. On appeal, our standard for reviewing such a ruling is abuse of discretion. An abuse of
discretion is not a mere error in judgment but, rather, involves bias, ill will, manifest unreasonableness, misapplication
of law, partiality, and/or prejudice.

Commonwealth v. Dorm, 971 A.2d 1284, 1288-1289 (Pa.Super. 2009)(citations and quotations omitted).

The applicable statute states:

(a) Offense defined.—A person commits the crime of harassment when, with intent to harass, annoy or alarm another, the person:

(1) strikes, shoves, kicks or otherwise subjects the other person to physical contact, or attempts or threatens to do the same;

18 Pa.C.S.A.§2709.

“Evidence will be deemed sufficient to support the verdict when it establishes each material element of the crime charged and
the commission thereof by the accused, beyond a reasonable doubt.” Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000).

Here, the Commonwealth proved that Appellant harassed the victim in the living room and in her bedroom. The Commonwealth
proved that Appellant: (1) groped the victim by lifting up her t-shirt and grabbing her breasts on the living room sofa; (2) walked
her into her bedroom and pushed her down on the bed; (3) kissed her and touched her body; and (4) the victim protested these
actions by Appellant. (T.T. 25-26). The evidence was sufficient to find Appellant guilty of summary level harassment. See
Commonwealth v. Blackham, 909 A.2d 315, 319 (Pa.Super. 2006)(evidence sufficient where victim testified that defendant grabbed
his arm and took him up the street to his house, that defendant kept tugging on his arm, that when defendant let go, she grabbed
the back of victim’s neck, and that victim had a bruise the next day). Given the nature of the charges and the evidence presented
at trial, Appellant should recognize that the fact finder exercised it’s mercy dispensing power by finding him guilty of a lesser
included offense. See generally, Commonwealth v. Cole, 417 A.2d 1276, 1279 (Pa.Super. 1979)(a fact finer has the power to reach
a compromise verdict by use of its’ mercy dispensing power).

Appellant’s claim is without merit.

III.
Appellant’s third claim is that the Trial Court erred in convicting Appellant of Harassment where Harassment is not a lesser

included offense of Indecent Assault. This claim is without merit.
A fact finder may find a criminal defendant may be found guilty of a lesser included offense of crimes charged in the criminal

information. See generally Commonwealth v. Channell, 484 A.2d 783, 786 (Pa.Super. 1984). A crime is considered a lesser-included
offense when the elements of that crime are subsumed by elements of another crime (referred to as the greater-included offense).
Commonwealth v. Anderson, 650 A.2d 20, 23 (Pa.1994). In determining whether a particular crime is a lesser-included offense, the
United States Supreme Court and the Pennsylvania Supreme Court have deemed “the facts of the case as alleged in the charging
document to be of significance where the crimes are defined as encompassing a range of acts or offenses.” Commonwealth v. Jones,
912 A.2d 815, 822 (Pa. 2006) (citing Commonwealth v. Buffington, 828 A.2d 1024, 1031 n. 11 (Pa. 2003)) (citing U.S. v. Dixon, 509
U.S. 688, 698, (1993)).

Here, Appellant was charged with Indecent Assault. The applicable portions of the Indecent Assault statute state:

§ 3126. Indecent assault

(a) Offense defined.—A person is guilty of indecent assault if the person has indecent contact with the complainant, causes
the complainant to have indecent contact with the person or intentionally causes the complainant to come into contact
with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant and:

(1) the person does so without the complainant’s consent;
(2) the person does so by forcible compulsion;
(3) the person does so by threat of forcible compulsion that would prevent resistance by a person of reasonable resolution;

18 Pa.C.S.A.§3126.

The Trial Court found after hearing the evidence presented by the Commonwealth that Appellant was guilty of summary level
Harassment. The Harassment statute states in pertinent part: 
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(a) Offense defined.—A person commits the crime of harassment when, with intent to harass, annoy or alarm another, the person:

(1) strikes, shoves, kicks or otherwise subjects the other person to physical contact, or attempts or threatens to do the same;

18 Pa.C.S.A.§2709.

Here, the Commonwealth proved that Appellant: (1) groped the victim by lifting up her t-shirt and grabbing her breasts on the
living room sofa; (2) walked her into her bedroom and pushed her down on the bed; (3) kissed her and touched her body; and (4)
the victim protested these actions by Appellant. (T.T. 25-26). The crime of summary Harassment is proven where a defendant “sub-
jects the other person to physical contact.” 18 Pa.C.S.A.§2709. This “physical contact” is a lesser included act of “indecent contact”
on the person of another as required under the crime of Indecent Assault. 18 Pa.C.S.A.§3126. The Trial Court properly found
Appellant guilty of Harassment.

Appellant’s claim is without merit.

IV.
Appellant’s final claim is that the Trial Court erred in convicting Appellant of two (2) counts of Harassment where the evidence

presented at trial demonstrated that only one incident took place. Appellant’s claim is without merit.
The facts presented by the Commonwealth at trial proved two (2) separate instances where Appellant subjected the victim to

“physical contact.” Here, the Commonwealth proved that Appellant harassed the victim on two occassions, one incident took place
in the living room, and a second incident took place in the bedroom. (T.T. 23-25).

The Trial Court has addressed the sufficiency of the evidence at length supra at pg. 9. There was sufficient evidence to find
Appellant guilty of two (2) counts of summary Harassment.

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.
BY THE COURT:
/s/Borkowski, J.

Date: June 20, 2012

1 18 Pa.C.S.A. §3126(a)(1) and (a)(2).
2 18 Pa.C.S.A. §2709 (a)(1).
3 The letters “T.T.” followed by numerals refer to pages of the Non-Jury Trial Transcript dated February 16-17, 2010.
4 The letters “V.T.” followed by numerals refer to pages of the Verdict Transcript dated February 24, 2010.

Commonwealth of Pennsylvania v. David Japenga
Criminal Appeal—Sufficiency—Identification—Weight of the Evidence—G20 Summit

No. CC 200914818. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 22, 2012.

OPINION
PROCEDURAL HISTORY

David Japenga (Appellant) was charged by Criminal Information (CC 200914818) with three counts of Criminal Mischief, one
count of Possession Instruments of a Crime, and one count of False Identification to Law Enforcement. Appellant proceeded to a
jury trial on August 23-25, 2010, and was found guilty of all charges.

On November 23, 2010, Appellant was sentenced as follows: at the first count of Criminal Mischief, six (6) to eighteen (18)
months incarceration followed by three (3) years probation and restitution in the amount of $13,445; at the second count of
Criminal Mischief, one (1) year of probation to be served consecutive to the probation at Count One; at the third count of Criminal
Mischief, one (1) year of probation consecutive to the probation sentence at Count Two; at Possessing Instruments of a Crime, six
(6) eighteen (18) months in the Allegheny County Jail to be served concurrent with the sentence imposed at Count One; and, at
False Identification to Law Enforcement Officer, one (1) year probation to be served concurrently with the sentence of probation
imposed at count one.

On November 23, 2010, Appellant filed post-sentencing motions. On February 1, 2011, Appellant’s post-sentencing motions were
denied. On February 8, 2011, Appellant filed a timely Notice of Appeal to the Superior Court.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement is stated below verbatim:

1. The Trial Court erred when it denied Defendant’s Motion for Judgment of Acquittal where the Commonwealth failed
to prove beyond a reasonable doubt that Defendant was the individual who committed acts of vandalism on the three prop-
erties at issue where Defendant’s identity was based on observations of his “gait” and where Defendant, when arrested, was
not dressed like the individual who damaged the properties;

2. The Trial Court erred when it denied Defendant’s Motion for a New Trial where the Commonwealth failed to prove
beyond a reasonable doubt that Defendant was the individual who committed acts of vandalism on the three properties
at issue where Defendant’s identity was based on observations of his “gait” and where Defendant, when arrested, was not
dressed like the individual who damaged the properties; and,

3. The Trial Court committed an abuse of discretion when it denied Defendant’s Motion in Limine relative to a poster
found at a property where Defendant had been living that purported to support anarchy.
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FINDINGS OF FACT
On September 24, 2009, Trooper Boyd Wass was working in an undercover capacity with the Pennsylvania State police at the

G-20 economic summit in the City of Pittsburgh, Allegheny County. (T.T. 52)1. At approximately 10:30 p.m. Trooper Wass observed
a crowd of approximately one hundred fifty people forming on Fifth Avenue near the intersection of DeSoto Street in the Oakland
section of the city. Members of the crowd were dressed in dark clothing. (T.T. 52-54, 79, 156). At approximately 11:00 p.m. the group
left the area of DeSoto Street and Fifth Avenue and proceeded towards downtown on Atwood Street, eventually turning left on
Forbes Avenue away from downtown. (T.T. 55-56). At this point, the majority of the group had obscured their facial features with
bandanas and ski masks. (T.T. 80, 156). Trooper Wass joined the crowd and walked with them along this route. (T.T. 55-56).

As soon as the crowd turned onto Atwood Street, Trooper Wass observed a few people break windows and light a dumpster on
fire. He called for back-up due to the escalating violence of the crowd. It was Trooper Wass’s duty was to observe distinctive fea-
tures of the actor(s), rather than to intervene or make arrests in the singular undercover capacity he was in at that time. (T.T. 56-
57). As the crowd moved along Atwood Street they approached a large contingency of uniformed police officers on Forbes Avenue.
The group began to disperse and thin out, but approximately fifty (50) people, including Trooper Wass, remained together and ran
back up Fifth Avenue towards South Craig Street. (T.T. 57-59).

At the corner of Fifth Avenue and South Craig Street Trooper Wass noticed an individual (later identified as Appellant) break
the window of a Citizens Bank branch with a gray and orange U-shaped bicycle lock. Appellant’s face was partially obscured by a
black and white paisley bandana. (T.T. 59-61). Trooper Wass noticed that Appellant had distinctive white Adidas brand stripes on
his shoes which was unique compared to the other protestors. He also noticed that Appellant was approximately 5' 7", with an ath-
letic build. Appellant ran with a distinctive gait, described as a “shuffling walk”, and he had a bulge underneath his hooded sweat-
shirt that was consistent with concealment of a backpack. (T.T. 60-61). Trooper Wass observed Appellant break approximately
seven (7) windows at the bank, and he followed him around the corner of the bank. Trooper Wass continued to observe Appellant
breaking windows of the bank, and he attempted to get closer to Appellant. From approximately ten feet away, Trooper Wass
observed Appellant break one window at the Irish Design Center, cross the street again and break two windows at a Quiznos restau-
rant, all with the same distinctive bicycle lock. (T.T. 61-64).

As uniformed police approached the group of protestors, the group began to break up. Trooper Wass followed a smaller group
of individuals; which included Appellant. The group went down an unlit alley and continued to break into even smaller groups.
Trooper Wass momentarily lost sight of the Appellant, while the protestors were running through a wooded area, attempting to
regroup. As the group continued to run from the police, Trooper Wass observed many of the protestors removing their dark cloth-
ing and masks. (T.T. 66-68).

Trooper Wass regained sight of Appellant on Fifth Avenue. Moments later Trooper Wass observed that Appellant was wearing
the same unique Adidas shoes. (T.T. 68). Trooper Wass did not approach Appellant based on his belief that Appellant and others
around him were armed. The Trooper kept Appellant in his sight from approximately twenty (20) yards away and called the com-
mand center to have the Appellant detained. (T.T. 68-69). Approximately ten minutes later the City of Pittsburgh Police arrived
and Trooper Wass approached Detective Daniel Sullivan of the City of Pittsburgh Police Department. (T.T. 107, 69). Trooper Wass
described the physical characteristics of the Appellant and pointed him out to Detective Sullivan. Detective Sullivan approached
Appellant and placed him under arrest for the acts of vandalism described hereinabove. At the time of Appellant’s arrest, Detective
Sullivan did a brief inventory of Appellant’s backpack for weapons. The backpack contained the distinctive bicycle lock with an
orange handle that Trooper Wass identified earlier. (T.T. 108-109). Upon completing a full inventory of Appellant’s backpack,
Detective Sullivan discovered a nylon tie, a hooded jacket covered in glass shards, a bicycle lock, the same u shaped bicycle lock
described above, a set of keys, the black bandana with white paisley that Appellant had been wearing earlier, and a dark-colored
pair of gloves. (T.T. 109-111).

When Appellant was arrested by Detective Sullivan he gave the name “Eric Blair” and produced a medical identification card
imprinted with the name “Eric Blair”. (T.T. 108). At his arraignment Appellant gave an address of 336 Ladson Street. (T.T. 113). A
search warrant was executed at this address. Police gained entry to the property by unlocking a padlock on the front door by using
one of the keys recovered from Appellant’s backpack. Amongst the evidence recovered from this location was a poster that read,
“We want to riot, not work, GPAC attack.”(T.T. 114-115). Appellant was later correctly identified to be “David Japenga” and was
formally arrested and charged as noted hereinabove.

DISCUSSION 

I.
Appellant initially claims that the trial court erred when it denied his Motion for Judgment of Acquittal, specifically averring

that Trooper Wass’s identification of Appellant as the actor who committed the alleged acts of vandalism was insufficient to
sustain his convictions of Criminal Mischief. This claim is meritless.

The applicable standard of review for the denial of a motion for judgment of acquittal is as follows:

A motion for judgment of acquittal challenges the sufficiency of the evidence to sustain a conviction on a particular
charge, and is granted only in cases in which the Commonwealth has failed to carry its burden regarding that charge.

The standard we apply in reviewing the sufficiency of the evidence is whether reviewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every ele-
ment of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute
our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth
need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder
unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the com-
bined circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond a reason-
able doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be
evaluated and all evidence actually received must be considered. Finally, the trier of fact while passing upon the credibil-
ity of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Hutchinson, 947 A.2d 800, 805-806 (Pa.Super. 2008)(citations and quotations omitted)(emphasis original).

Here Appellant was charged with three (3) counts of Criminal Mischief. That crime in relevant part is defined as follows:
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§ 3304. Criminal mischief

(a) Offense defined.—A person is guilty of criminal mischief if he:
(5) intentionally damages real or personal property of another;

18 Pa.C.S.A. § 3304.

The Commonwealth produced sufficient evidence at trial to prove beyond a reasonable doubt that Appellant committed the crime
of Criminal Mischief. The Trial Court has recited the facts at length. Supra at 4-7. Briefly, the Commonwealth proved that Appellant:
(1) used a gray and orange U-shaped bicycle lock to break approximately seven windows at Citizens Bank; (2) break one window at
the Irish Design Center; and (3) break two windows at a Quiznos. (T.T. 60-64). Appellant was described by Trooper Wass as approx-
imately 5'7", with an athletic build, wearing a black hoodie covering a backpack and distinct Adidas brand shoes and ran with a dis-
tinctive gait described as a “shuffling walk.” (T.T. 59-61). Trooper Wass maintained visual confirmation of Appellant’s location
throughout the incident and afterward when he called the Command Center to have Appellant detained. (T.T. 68-69).

When Appellant was apprehended at the scene he was wearing a backpack. During a brief inventory of the backpack for offi-
cer safety, Detective Sullivan of the City of Pittsburgh Police Department found: a black hoodie covered in glass shards, a bicycle
lock which was black in color with an u-shaped orange handle, a black bandana with white paisley, a dark pair of gloves, a nylon
tie, and a set of keys. (T.T. 109-111). See Commonwealth v. Adams, 882 A.2d 496, 499 (Pa. Super. 2005)(evidence sufficient where
the fact finder found testimony of complainant and police officer established that defendant punched complainant’s truck result-
ing in damage). See also Commonwealth v. Zambelli, 695 A.2d 848, 851 (Pa.Super. 1997)(evidence sufficient where two (2) witnesses
in parking lot heard a loud screeching sound and observed defendant walking alongside a van that did not belong to him with an
object in his hand and that side of the van was scratched). The Commonwealth presented legally sufficient evidence of identifica-
tion at trial to prove Appellant was guilty of Criminal Mischief beyond a reasonable doubt.

Appellant’s claim is without merit.

II.
Appellant’s second claim is that the Trial Court erred when it denied Defendant’s Motion for a New Trial where the

Commonwealth failed to prove beyond a reasonable doubt that Defendant was the individual who committed acts of vandalism.
Appellant’s claim is meritless.

The applicable standard of review articulated by the Superior Court states that the “decision to grant a new trial is within the
Trial Court’s discretion and will not be reversed unless it represents an abuse of discretion.” Commonwealth v. Rodriquez, 679
A.2d 1320, 1325 (Pa.Super. 1996)(citations omitted). Absent an abuse of discretion, a Trial Court’s decision to deny a motion for a
new trial will not be disturbed on appeal. See generally, Commonwealth v. Pronkoskie, 445 A.2d 1203 (Pa. 1982).

Appellant’s underlying claim is that there was insufficient evidence to convict Appellant of the crimes of Criminal Mischief. The
Trial Court has previously discussed the sufficiency of the evidence in this case at length. Supra at pgs. 8-11. Here, the
Commonwealth produced sufficient evidence to find Appellant guilty three (3) counts of Criminal Mischief. See Downs v.
Commonwealth, 616 A.2d 39, 44 (Cmwlth 1992)(trial court did not abuse its discretion in denying defendant’s motion for a new trial
where evidence was sufficient to support defendant’s convictions). The Trial Court did not abuse its’ discretion in denying a new
trial as the evidence was sufficient to support Appellant’s convictions.

This claim is without merit.

III.
Appellant’s final claim is that the Trial Court committed an abuse of discretion when it denied Defendant’s Motion in Limine

relative to a poster found at a property where Defendant had been living that purported to support anarchy. Appellant’s claim is
without merit.

In evaluating the denial or grant of a motion in limine, the appellate standard of review is well-settled:

When ruling on a trial court’s decision to grant or deny a motion in limine, we apply an evidentiary abuse of discretion
standard of review. The admission of evidence is committed to the sound discretion of the trial court, and a trial court’s
ruling regarding the admission of evidence will not be disturbed on appeal unless that ruling reflects manifest unreason-
ableness, or partiality, prejudice, bias, or ill-will, or such lack of support to be clearly erroneous.

Commonwealth v. Moser, 999 A.2d 602, 605 (Pa.Super. 2010)(quotations and citations omitted).
Here, to summarize: (1) Appellant filed a Motion in Limine to exclude a poster illustrating a protest in Greece containing the state-

ment, “We Want to Riot, Not Work”; (2) the Commonwealth sought its admission to prove the state of mind of Appellant; (3) Appellant’s
counsel objected on the basis that the evidence lacked the proper foundation and was not relevant; (4) the Trial Court ruled that the
evidence was relevant and admissible if the proper foundation was established by the Commonwealth. (T.T. 5-8, 113-115).

At the time of the Motion in Limine, the Trial Court ruled that the evidence was admissible conditioned upon the Commonwealth’s
ability to lay the proper foundation for its admission. At trial the Commonwealth established that: (1) Appellant provided the address
of 336 Ladson Street as his address at his arraignment for the purposes of bail; (2) Detective Sullivan investigated that address find-
ing that it appeared that someone had been residing there; (3) police obtained a search warrant for Appellant’s residence; and, (4)
when executing the search warrant, police used keys to open the pad lock on the door obtained during a search of Appellant on the
day he was arrested. (T.T. 113-115). Prior to Commonwealth’s moving for the admission of that evidence, the Commonwealth pro-
vided a proper foundation for the admission of the evidence. As a proper foundation for this evidence was established by the
Commonwealth, the Trial Court’s decision to admit the evidence was not an abuse of discretion. See generally, Commonwealth v.
Paddy, 800 A.2d 294, 310 (Pa. 2002)(hearsay statement was admissible to show state of mind of the defendant).

This claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 22, 2012
1 The letters “T.T.” followed by numerals refer to pages in the Trial Transcript dated August 23-25, 2010.



page 406 volume 160  no.  20

Commonwealth of Pennsylvania v. Thomas Davis
Criminal Appeal—Homicide(1st Degree)—Self Defense—Weight of the Evidence—Sufficiency—Suppression of Statements—Miranda

No. CC 200814030. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Civil Division.
Borkowski, J.—June 22, 2012.

OPINION
PROCEDURAL HISTORY

Thomas Davis, (Appellant) was charged by Criminal Information (200814030) with Criminal Homicide1. Appellant filed a
Motion To Suppress which was heard and denied on June 29, 2009. A jury trial ensued and Appellant was found guilty of First
Degree Murder on July 1, 2009.

On October 7, 2009 Appellant was sentenced to a period of life without parole. Post-Sentencing motions were filed and denied. 
This appeal followed.

Matters Complained of on Appeal

Appellant raises the following errors on appeal set forth exactly as Appellant states them:

a. The trial court erred when it denied Defendant’s post-sentencing motion challenging the sufficiency of the evidence
presented to convict Defendant of Murder in the First Degree where evidence at trial demonstrated that Defendant was
acting under an unreasonable belief he was entitled to use deadly force to protect himself and his family and/or where
Defendant was acting under a sudden and intense passion;

b. The trial court erred when it denied Defendant’s post-sentencing motion challenging the weight of the evidence pre-
sented to convict Defendant of Murder in the First Degree where evidence at trial demonstrated that Defendant was act-
ing under an unreasonable belief he was entitled to use deadly force to protect himself and his family and/or where
Defendant was acting under a sudden and intense passion;

c. The trial court erred when it denied Defendants’ pre-trial Motion to Suppress;

d. The trial court erred when it ruled that the autopsy photographs were admissible where said photographs could only
have served to inflame the jury’s passions and thereby prejudice Defendant.

Facts
In June of 2008 Leroy Hughes (Hughes) was residing with Geri Davis and her six children at 1223 Evans Avenue in

McKeesport, Allegheny County. (T.T. 143-144)2 Although separated, Appellant often stayed next door at 1221 Evans Avenue with
his wife Charlese Davis and their children. (T.T. 144, 299, 326) In the early evening hours of June 3, 2008 (approximately 6:00 P.M.)
there was an altercation outside of their homes between the children of the two families that led to the adults becoming involved.
(T.T. 147-149, 160, 172, 186)

As a result Appellant confronted Hughes about the situation. Hughes attempted to pacify Appellant and calm the situation,
telling Appellant, “can’t we squash this, these kids will fight today and play tomorrow”. (T.T. 151-153, 191, 196) Appellant responded
by stating that it was going to be settled now, and he went back into his residence where he retrieved a .45 caliber handgun. (T.T.
153, 164, 198)

From his porch, armed with that weapon, Appellant twice asked Geri Davis if she loved this man (Hughes). (T.T. 154, 179) A
neighbor, Laura Johnson, alerted Hughes that Appellant had a gun and Hughes turned to run but Appellant shot him in the neck.
(T.T. 167-168, 191) Hughes attempted to flee and Appellant pursued him. Appellant shot him seven more times as he attempted to
flee and then as he lay on the ground between two parked vehicles in front of the residences. (T.T. 167-168, 181, 191) Appellant
loudly stated to all gathered that, “now you can see how a man dies”. (T.T. 192) The autopsy later determined that Hughes had been
shot eight times, the cause of death being multiple gunshot wounds to the abdomen and pelvis, and the massive internal trauma
associated with those gunshot wounds. (T.T. 263-274)

Appellant fled the immediate scene as well as Pennsylvania, and was apprehended five months later (November 6, 2008) in
Nashville, Tennessee. (T.T. 238-244) Defendant was returned to Pennsylvania, and the charge of Criminal Homicide then preceded
to trial as noted hereinabove.

I.
In his first issue Appellant claims the Trial Court erred when it denied his post-sentencing motion challenging the sufficiency

of the evidence as it related to First Degree Murder. This claim is without merit.

The Pennsylvania Supreme Court has stated the applicable standard of review as follows:

In reviewing the sufficiency of the evidence, we must review the evidence in the light most favorable to the
Commonwealth, as the verdict winner, to determine whether the jury could have found reasonable doubt. To convict a
defendant of first-degree murder, the Commonwealth must prove beyond a reasonable doubt that the defendant unlaw-
fully killed another human being, that the defendant acted with the specific intent to kill, and that the killing was willful,
deliberate, and premeditated. A specific intent to kill may be proven wholly by circumstantial evidence, and therefore be
inferred from the defendant’s use of a weapon on a vital part of the victim’s body.

Commonwealth v. Dowling, 883 A.2d 570, 573 (Pa. 2005) (citations omitted)

Here, there was an unfortunate dispute between neighbors, but one that was not characterized by deadly force or threat of the
same until Appellant: (1) turned aside the victim’s conciliatory conduct; (2) retrieved a .45 caliber handgun from his residence;
and (3) shot the unarmed victim eight times as the victim fled and as he lay on the ground. (T.T. 167-168, 181, 191, 263-274) The
fact-finder rejected Appellant’s justification claims, and the evidence otherwise was sufficient evidence to support a first degree
murder conviction. See Commonwealth v. Perez, 698 A.2d 640, 646 (Pa. 1997) (where appellant and victim were not engaged in
threatening or assaultive behavior before shooting occurred and appellant shot victim in the neck during a conversation, jury could
reasonably conclude that appellant committed first degree murder and did not act in self-defense).

Appellant’s claim is without merit.
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II.
In his next claim Appellant alleges that the Trial Court erred when it denied Appellant’s post-sentencing motion challenging

the weight of the evidence. This claim is without merit.
In reviewing a weight of the evidence claim the Pennsylvania Supreme Court has stated the standard of review as follows:

Significantly, in a challenge to the weight of the evidence, the function of the appellate court on appeal is to review the
trial court’s exercise of discretion based upon a review of the record, rather than to consider de novo the underlying ques-
tion of the weight of the evidence. In determining whether this standard has been met, appellate review is limited to
whether the trial judge’s discretion was properly exercised, and relief will only be granted where the facts and inferences
of record disclose a palpable abuse of discretion. It is for this reason that the trial court’s denial of a motion for a new
trial based on a weight of the evidence claim is the least assailable of its rulings.

Commonwealth v. Rivera, 983 A.2d 1211, 1225 (Pa. 2009) (a verdict is against the weight of the evidence only when the jury’s
verdict is so contrary to the evidence as to shock one’s sense of justice).

Here Appellant shot and killed an unarmed man even as he lay helpless on the ground after a relatively minor dispute between
neighbors; and he callously bragged about it in its immediate aftermath. (T.T. 199) (“Now you see how a man dies”.) See
Commonwealth v. Smith, 861 A.2d 892, 895 (Pa. 2004)(weight of the evidence supported rather than contradicted first degree
murder verdict where defendant shot victim as he lay on the ground). Appellant’s claim is without merit.

III.
In his third claim Appellant alleges that the trial Court erred when it deemed his pre-trial motion to suppress statements that

he made at the time he was apprehended.
The role of the Trial Court in that procedural circumstance has been stated thusly,

The suppression court which hears the testimony must decide whether the Commonwealth has established by a prepon-
derance of the evidence that the statements of the accused were voluntary and the waiver of his constitutional rights was
knowing and intelligent. The determination as to whether a knowing, voluntary and intelligent waiver was effected is to
be made by viewing the totality of the circumstances.

Commonwealth v. Edwards, 555 A.2d 818, 826 (1989)

At the conclusion of the suppression hearing the Trial Court made the following findings of fact and conclusions of law: 

The Court: All right. As to the motion to suppress, the Court makes the following findings of fact and [conclusions] of law:

On November 5, 2008, Davidson County, Tennessee, Police officer Adam Shipley was on routine patrol when he observed
a Chevy Tahoe, eventually determined to be driven by Yvette Jones, run a stop sign on 40th North Avenue in Delaware. 

He made a traffic stop at that juncture. The driver at that point in time being Yvette. The passenger being the defendant
in this case, Mr. Davis, seated in the front passenger compartment of that vehicle.

Officer Shipley determined that the driver was not licensed. He also made further inquiry from information from Mr.
Davis at that juncture, receiving information regarding Mr. Davis under the fictitious name of Eric Jones.

He asked – once determining that the driver was not licensed, he asked both persons to exit the vehicle, and at that time noticed
the defendant, upon exiting the vehicle, placed something in a bag that was hanging from the steering column of that vehicle.

He retrieved the items that he believed to be deposited in that bag, which turned out to be 13 Ecstasy pills.

At that juncture, he noticed – up to this point in time, he noticed that the defendant was somewhat nervous, but otherwise
conversant and responded to his questions regarding information.

The defendant was place under arrest for the Ecstasy pills and put in the back of [Officer’s] Shipley patrol car.

The defendant was also during this period of time read his Miranda Rights, while the officer also during this period of
time filled out paperwork attendant tot the arrest. 

He ran the information regarding Eric Jones that had been originally supplied by Mr. Davis — regarding the person Eric
Jones with the Arizona information.

He determined through the computer search that that information was not valid. He confronted, that is Officer Shipley
confronted the defendant about the bad information.

During that period of time, the defendant exhibited no signs of being under the influence, other than what would be normal
nervousness attendant to the traffic stop and the arrest for the Ecstasy pills.

The defendant attempted to negotiate the release of Ms. Jones, telling Officer Shipley that if, in fact, Ms. Jones was
released, that he would give him his true identity.

That of course failed with Officer Shipley, and the defendant eventually told Officer Shipley that his real name was
Thomas Davis and he was wanted in Pittsburgh for a June murder.

Following that disclosure, the defendant became pronouncingly nervous; whether characterized as an anxiety attack or
panic attack.

Nonetheless, he told Officer Shipley that he had taken an Ecstasy tablet prior to the traffic stop.

Consistent with the protocol in place with the Nashville Police Department, the officer called an ambulance to the scene.

It should be noted that although Officer Shipley described the defendant as having a panic attack and being nervous, the
call was made in response to the protocol, rather than in response to any debilitating signs exhibited by the defendant in
that regard.
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The ambulance arrived. They transported the defendant to a nearby medical facility. That entire sequence of events took
place in approximately 15 to 20 minutes.

The defendant was treated in the emergency room by medical personnel, including an IV.

The officer having made the arrest for the Ecstasy tablets and also having confirmed who the defendant was, in fact, waited
for release of the defendant pursuant to that medical treatment and the protocol in place by virtue of the Nashville Police
Department and as well as the hospital personnel.

Near the end of that period of time, that is while the defendant was waiting release and the officer finishing his paper-
work, the defendant initiated a conversation with Officer Shipley, inquiring of him, What am I going to get for the murder
back in Pennsylvania?

The officer responded to the question by indicating that he did not know, that he was unfamiliar with Pennsylvania law.

At that juncture, the defendant gratuitously began talking about the situation in Pittsburgh, the homicide that he was
wanted for.

The officer did not initiate that conversation and did not pose any questions to the defendant during the narrative that the
defendant undertook and completed at that juncture.

The defendant was released to the police, transported for booking, consistent with the arraignment policies in place in
the State of Tennessee in that particular county.

The Court finds that the Miranda Warnings were administered to this defendant consistent with the card which listed
those warnings, as well as the expertise of Officer Shipley.

The defendant, although nervous attendant to the traffic stop and attendant to the disclosure that he was wanted in the
State of Pennsylvania, did not appear to be under the influence of any drugs or alcohol.

He understood the response to the Miranda Warnings, as well as to the inquiry for information from the officer and
attempting to negotiate the release Ms. Jones, and initiated a conversation at that time in the hospital near the end of his
stay there.

The Court finds that there was no promises, coercion, threats or any invocation of his right to an attorney during this period
of time.

That there were no questions posed by this officer, other than the original questions posed attendant to the traffic stop. 

Consequently, the Court finds no compromise of the defendant’s right under the constitution of this Commonwealth, nor
the federal constitution.

(T.T. 58-65) See Edwards, 555 A.2d at 826 (appellate court’s responsibility on review is to determine whether the record supports
the factual findings of the court below and the legitimacy of the inferences and legal conclusions drawn from those findings.)

Here the evidence adduced at the suppression hearing demonstrated that Appellant, although nervous and allegedly under the
influence of an ecstasy pill, was sufficiently possessed of his faculties to understand and waive his Miranda rights. (T.T. 7-13) See
Edwards, 555 A.2d at 827 (fact that defendant had been drinking before his arrest does not automatically render his statements
inadmissible; test is whether he had sufficient mental capacity at the time to know what he was saying and to have voluntarily
intended to say it).

Appellant’s transport to the hospital was mandated by police protocol in response to Appellant’s self report of drug use rather
than demonstrated medical necessity. Furthermore, Appellant was quickly cleared by the hospital for police processing, and it
appeared that his increased anxiety and panic owed more to being apprehended for the murder charge than to the effects of the
drug he allegedly ingested. (T.T. 16, 22, 25)

Finally it was appellant who initiated the conversation with the officer at the hospital and blurted out comments to the officer
while there. The officer in fact was specifically trained not to question homicide suspects, rather such questioning was left to detec-
tives whose responsibility was to interrogate such persons. (T.T. 25) See generally Commonwealth v. Odick, 599 A.2d 974, 975-976
(Pa. Super. 1991) (statements made by defendant after he was handcuffed were not the result of custodial interrogation, but were
“blurt outs” and were admissible despite the absence of Miranda warnings).

Here the record supports the factual findings and legal conclusions of the Trial Court and Appellant’s claim should be denied. 

IV.
In his final claim Appellant alleges that the Trial Court erred when it permitted autopsy photographs to be introduced into

evidence. This claim is without merit.
When considering the admissibility of post-mortem photographs of a homicide victim the law is well settled and stated thusly, 

Photographs of a murder victim are not per se inadmissible. The admission of such photographs is a matter within the
discretion of the trial judge. The test for determining the admissibility of such evidence requires that the court employ a
two-step analysis. First, a court must determine whether the photograph is inflammatory. If not, it may be admitted if it
has relevance and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must
decide whether or not the photographs are of such essential evidentiary value that their need clearly outweighs the like-
lihood of inflaming the minds and passions of the jurors.

Commonwealth v. Mollet, 5 A.3d 291, 301 (Pa. Super. 2010)

Here the Trial Court determined that the photographs were not inflammatory and admitted eight color photographs of the
victim taken at autopsy. Four of those photographs had probes in the wound sites which demonstrated the trajectory of the bullets.
(T.T. 66-69, 255-256, 268-270) See Commonwealth v. Spell, 28 A.3d 1274, 1279 (Pa. Super. 2011) (photographic images of a homi-
cide victim are often relevant to the intent element of first degree murder).

The Trial Court noted that the pictures were sanitized (no blood, dirt, tissue) and cropped to minimize their graphic nature. (T.T.
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68-69, 255) The Trial Court also recognized that the nature of the case (homicide) allowed for the admission of such evidence to:
(1) assist the fact-finder in understanding the nature and extent of the wounds as it may relate to the intent element of first degree
murder; and, (2) to aide the fact-finder in understanding the testimony of the forensic pathologist. (T.T. 68-69, 258-259) See
Commonwealth v. Kendricks, 30 A.2d 499, 503 (Pa. Super. 2011) (autopsy photographs of gunshot wounds to victim’s body were not
inflammatory and had probative value as an aide to understand the testimony of the forensic pathologist). The Trial Court also gave
a limiting instruction at the time the photographs were introduced and in the final instructions to the jury. (T.T. 260-261, 415-416)
See Mollet, 5 A.3d at 302.

In today’s society jurors are routinely exposed to similar materials that are equally if not far more graphic than the photographs
admitted here. As was stated by the Pennsylvania Supreme Court:

A criminal homicide trial is, by its very nature, unpleasant, and the photographic images of the injuries inflicted are
merely consonant with the brutality of the subject inquiry. To permit the disturbing nature of the images of the victim to
rule the question of admissibility would result in exclusion of all photographs of the homicide victim, and would defeat
one of the essential functions of the criminal trial; inquiry into the intent of the actor. There is not need to overextend an
attempt to sanitize the evidence of the condition of the body as to deprive the Commonwealth of opportunities of proof in
support of the onerous burden of proof beyond a reasonable doubt.

Commonwealth v. McCutheon, 454 A.2d 547, 602 (Pa. 1982)

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 22, 2012
1 18 Pa.C.S. § 2501(a)
2 The letters “T.T.” refer to the Suppression and Trial Transcript of June 29, 2009 – July 1, 2009.

Commonwealth of Pennsylvania v. Christopher Cash
Criminal Appeal—Sufficiency—Identification—Waiver—Sentencing (Discretionary Aspects)

No. CC 200902744. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 28, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Christopher Cash, was charged by Criminal Information (CC200902745) with one count each of: Possession Of
Firearm Prohibited1, Aggravated Assault2, Firearms Not To Be Carried Without License3, Terroristic Threats With Intent to
Terrorize Another4, Recklessly Endangering Another Person5, and Resisting Arrest Or Other Law Enforcement6.

Appellant proceeded to a jury trial on March 24, 2010. At the close of the Commonwealth’s case, Appellant moved for a
Judgment of Acquittal as to count 3, Firearm Not To Be Carried Without License, which was granted. The jury found Appellant
guilty of Possession of Firearm Prohibited, Aggravated Assault, Terroristic Threats, Recklessly Endangering Another Person, and
Resisting Arrest.

Appellant was sentenced on July 13, 2010 to an aggregate term of four to eight years incarceration. Appellant filed a post-sen-
tence in the nature of a motion to reconsider sentence on July 16, 2010, which was denied by operation of law on November 16, 2010.

This timely appeal follows

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following matters which are set forth exactly as he states them:

I. The trial court erred when it denied Defendant’s Motion for Judgment of Acquittal where evidence of record failed to
prove beyond a reasonable doubt that Defendant was the individual who committed the offenses of Aggravated Assault,
Recklessly Endangering Another Person, Terroristic Threats and Resisting Arrest.

II. The trial court erred when it denied Defendant’s Motion for a New Trial where the evidence of record failed to prove
beyond a reasonable doubt that Defendant was the individual who committed the offenses of Aggravated Assault,
Recklessly Endangering Another Person, Terroristic Threats and Resisting Arrest.

III. The trial court erred when it denied Defendant’s Motion to Reconsider Sentence where the trial court abused its
discretion when it sentenced Defendant to an aggravated range sentence without adequately stating its reasons on the
record and without due consideration of the sentencing factors set forth at 42 Pa.C.S.A. §9721.

IV. The trial court erred when it sentenced Defendant beyond the period specified in Pa.R.Crim.P. 704(A)(1).

FACTS
On December 31, 2008, Detective Gregory Woodhall (Woodhall) was patrolling Second Avenue in the Hazelwood section of

Pittsburgh, Allegheny County, when he heard several shots fired. (T.T. 27)7. After announcing that shots were fired on radio,
Woodhall drove onto Glouster Street where he observed Christopher Cash (Cash) fire a round into the air with a pistol. (T.T. 28, 59,
67). Woodhall testified that he was approximately 75 feet away from Cash when he observed this, and that lighting conditions and
visibility were good. (T.T. 29).
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Woodhall pulled his marked police car alongside Cash, who turned and made eye contact with Woodhall. (T.T. 29-30, 47). Cash
raised his pistol and pointed it at Woodhall. (T.T. 29, 31, 47). In response, Woodhall slammed on his brakes and veered to the right,
causing his marked police car to strike a tree stump. (T.T. 29-31, 51).

Cash fled and Woodhall immediately exited his vehicle and pursued Cash while calling for backup over the radio. (T.T. 31-32,
52). He pursued Cash approximately four blocks and never lost visual contact of him. (T.T. 32-33, 36). Cash then attempted to enter
a residence, located at 5021 Chaplain Street, but could not get the door open. (T.T. 36-37, 62). Woodhall then drew his service
weapon and ordered Cash to the ground, but Cash did not comply. (T.T. 36-37). However, Officer Aaron Fetty arrived as backup and
performed a leg sweep on Cash that brought him to the ground. (T.T. 37, 63).

Cash resisted arrest by spreading his arms and kicking around to avoid being handcuffed by Officer Fetty. (T.T. 38, 63). Cash
made gratuitous statements that included: (1) “I never had a gun”; (2) “That wasn’t me”; and, (3) “You don’t see me with a gun”;
even though neither Woodhall nor Officer Fetty mentioned anything concerning a firearm. (T.T. 37-38, 63). After he was hand-
cuffed, Cash continued to resist being put into the police vehicle by kicking with his legs, and he had to be physically placed into
the vehicle by two officers. (T.T. 69-70).

While other officers transported and processed Cash, Woodhall returned to his vehicle and retraced the route of the pursuit. (T.T.
39). He found four .40 S&W shell casings approximately 40 or 50 feet away from his wrecked vehicle. (T.T. 41). He also found the
firearm that Cash had been carrying, a .40 caliber Taurus handgun, approximately 10 feet away from the vehicle. (TT. 39-40, 42).

During transport to jail, Cash was belligerent and began slamming himself into the sides of the police vehicle. (T.T. 72-73). He
eventually vomited and passed out for a short period due to his intoxication. (T.T. 73). Once the vehicle arrived at the sally port of
the jail, Cash woke up and continued to act belligerent. (T.T. 73). He began threatening both officers, saying, “Bail ain’t nothing,
you know that, right? Take the cuffs off and try that shit. I’m gonna get you all at y’all homes while y’all sleep.” (T.T. 74). He fur-
ther said, “You’re laughing now, but you’ll be crying later. Laugh now, cry later, mother fucker. God bless you. You’ll need blessed,
you’ll see.” (T.T. 75).

Appellant was charged as set forth hereinabove.

DISCUSSION

I.
In his first issue Appellant alleges that the Trial Court erred when it denied Appellant’s Motion for Judgment of Acquittal where

the record failed to prove beyond a reasonable doubt that Appellant was the individual who committed the offenses of Aggravated
Assault, Recklessly Endangering Another Person, Terroristic Threats, and Resisting Arrest. This claim is without merit.

The applicable standard of review for the denial of a motion for judgment of acquittal is as follows:

The standard we apply in reviewing the sufficiency of the evidence is whether reviewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every ele-
ment of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute
our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth
need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-
finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from
the combined circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond
a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record
must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while passing upon the
credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Hutchinson, 947 A.2d 800, 805-806 (Pa. Super. 2008).

Here Appellant limits his sufficiency argument to that of the identification of Appellant as the perpetrator of the crimes com-
mitted. Appellant does not dispute the lack of evidence as to the elements of any of the crimes charged. In this regard the Superior
Court has noted,

A sufficiency of the evidence challenge is directed to the adequacy of the evidence as to the elements of the offenses
which a defendant has been convicted. Appellant, however does not direct his challenge to the individual elements, and
essentially concedes that, if the Commonwealth’s witnesses were credible, the Commonwealth’s evidence was sufficient.
The law is well settled that a sufficiency argument that is founded upon a mere disagreement with the credibility deter-
minations made by the fact finder, or discrepancies in the accounts of the witnesses, does not warrant the grant of appel-
late relief, for it is within the province of the fact finder to determine the weight accorded each witness’ testimony and to
believe all, part, or none of the evidence introduced at trial.

Commonwealth v. Johnson, 910 A.2d 60, 65 (Pa. Super. 2006)(citations and quotations omitted).

It is clear that the fact finder in this case believed the testimonies of Officers Woodhall and Fetty, as well as their fellow offi-
cers. Concerning the offenses of aggravated assault and recklessly endangering another person, Woodhall testified that: (1) he wit-
nessed Appellant point the firearm at him; (2) visibility and lighting were good; and (3) that he slammed on his breaks and wrecked
his car because the firearm was pointed at him. (T.T. 29-31, 47, 51). Further, Woodhall identified Appellant at trial and stated that
he had no doubt that Appellant was the same person who pointed the firearm at him. (T.T. 31, 57). See Commonwealth v. Repko,
817 A.2d 549 (Pa. Super. 2003) (evidence sufficient to support aggravated assault conviction where defendant aimed an unloaded
shotgun at a uniformed officer who had gotten out of a marked police vehicle). See also Commonwealth v. Hopkins, 747 A.2d 910,
916 (Pa. Super. 2000) (brandishing a loaded firearm during the commission of a crime provides a sufficient basis on which a
factfinder may conclude that a defendant proceeded with conscious disregard for the safety of others, and that he had the present
ability to inflict great bodily harm or death)(citations omitted).

Concerning the offense of resisting arrest, both Officers Woodhall and Fetty testified that Appellant resisted being handcuffed by
spreading out his arms and kicking around. (T.T. 38, 63-64). Officer Fetty also identified Appellant at trial as the man that he placed
under arrest. (T.T. 64). Sergeant Aaron Vollberg testified that Appellant resisted being placed into the police wagon by kicking against
the car, and that another officer had to assist him with placing Appellant inside. (T.T. 69-70). See Commonwealth v. Miller, 475 A.2d
145, 147 (Pa. Super. 1984) (evidence sufficient to support resisting arrest conviction where defendant attempted to avoid being hand-
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cuffed by flailing his arms and where multiple police officers were required to physically place him in the police vehicle).
Finally, concerning the offense of terroristic threats, Officer Matthew Schlick testified that Appellant made numerous remarks

that he and Officer Michael Chlystek interpreted as threats. First, Appellant remarked, “You’ll see. Bail ain’t nothing, you know that,
right?” (T.T. 74). He then went on to say, “I’m gonna get you all at y’all homes while y’all sleep.” (T.T. 74). Finally, before the officers
left, Appellant said, “You’re laughing now, but you’ll be crying later. God bless you. You’ll need blessed, you’ll see.” (T.T. 74). Officer
Schlick further testified that all of the comments were directed to him and Officer Clystek as no one else was present when Appellant
made them. (T.T. 74). See Commonwealth v. Ashford, 407 A.2d 1328 (Pa. Super. 1979) (evidence sufficient to support terroristic
threats conviction where defendant threatened to kill officers and their families in their homes while being transported to jail).

Here, the Commonwealth provided credible and overwhelming evidence that Appellant was the person who committed each of
the four offenses listed above. Thus, this Court did not err in denying Appellant’s Motion for Judgment of Acquittal.

Appellant’s claim is without merit.

II.
In his second issue Appellant alleges that the Trial Court erred when it denied Appellant’s Motion for a New Trial where the

record failed to prove beyond a reasonable doubt that Appellant was the individual who committed the offenses of Aggravated
Assault, Recklessly Endangering Another Person, Terroristic Threats, and Resisting Arrest. As Appellant failed to raise this claim
in a manner consistent with Pennsylvania Rule of Evidence 607, it has been waived.

Should the Superior Court not find waiver, the applicable standard of review for the denial of a motion for new trial is as follows:

A claim alleging the verdict was against the weight of the evidence is addressed to the discretion of the trial court.
Accordingly, an appellate court reviews the exercise of the trial court’s discretion; it does not answer for itself whether the
verdict was against the weight of the evidence. It is well settled that the jury is free to believe all, part, or none of the of
the evidence and to determine the credibility of witnesses, and a new trial based on a weight of the evidence claim is only
warranted where the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice. In determining
whether this standard has been met, appellate review is limited to whether the trial judge’s discretion was properly exer-
cised, and relief will only be granted where the facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011)(citations and quotations omitted).

The Trial Court has set forth a detailed summary of the facts hereinabove (Facts) and respectfully incorporates that for purposes
of the present discussion. Supra at pp. 4-6.

Here, the jury’s guilty verdict is not so contrary to the evidence that it shocks one’s sense of justice. Four separate police offi-
cers of the City of Pittsburgh identified Appellant as the perpetrator of the various crimes. Their identification was positive and
unequivocal, clearly establishing that: (1) Appellant had been firing shots into the air; (2) that he was the one who pointed a firearm
at Woodhall; (3) that Woodhall wrecked his vehicle because the firearm was pointed at him; (4) that Appellant fled the scene and
resisted arrest; and (5) that he made threatening comments to the officers transporting him to jail. (T.T. 28-32, 38, 69-70, 74-75).
See supra at pp. 4-6. The jury, who is free to believe all, part, or none of the evidence and who is to determine the credibility of the
witnesses, clearly believed the testimonies of the officers. See generally Commonwealth v. Brown, 23 A.3d 544, 557-558 (Pa. Super.
2011)(no error in trial court’s determination that the verdict was not against the weight of the evidence where victim’s identifica-
tion of defendant was reliable under the totality of the circumstances).

Therefore, it cannot be said that the Trial Court abused its discretion in denying Appellant’s Motion For a New Trial based on
his claim that the verdict was against the weight of the evidence. Commonwealth v. Widmer, 744 A.2d 745, 753 (Pa. 2000) (because
the trial judge has had the opportunity to hear and see the evidence presented, an appellate court will give the gravest considera-
tion to the findings and reasons advanced by the trial judge when reviewing a trial court’s determination whether a verdict is
against the weight of the evidence).

Appellant’s claim is without merit.

III.
In his third issue Appellant alleges that the Trial Court erred when it denied Appellant’s Motion to Reconsider Sentence when

it sentenced Appellant to an aggravated range sentence without adequately stating its reasons on the record and without due con-
sideration of the sentencing factors set forth at 42 Pa.C.S.A. §9721. This claim is without merit.

The applicable standard of review for the denial of a motion to reconsider sentence is as follows:

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion. A sentencing court has broad discretion in choosing the range of permissible
confinements which best suits a particular defendant and the circumstances surrounding the crime. However, the choices
must be consistent with the protection of the public, the gravity of the offense, and the rehabilitative needs of the defendant.

Commonwealth v. Devers, 546 A.2d 12, 13 (Pa. 1988).

Further the Pennsylvania Supreme Court has stated that, “An abuse of discretion may not be found merely because an appel-
late court might have reached a different conclusion, but requires a result of manifest unreasonableness, or partiality, prejudice,
bias, or ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth v. Walls, 926 A.2d 957, 961 (Pa. 2007).

Here Appellant was sentenced to an aggregate term of four to eight years incarceration. Specifically, as to count two, aggravated
assault, Appellant was sentenced to a period of incarceration of two to four years; as to count one, persons not to possess a firearm,
he was sentenced to a period of incarceration of one to two years to run consecutive to the sentence at count one; as to count four,
terroristic threats, he was sentenced to a period of incarceration of one to two years to run consecutive to the previously imposed
periods of incarceration; and as to the counts of recklessly endangering another person and resisting arrest, no further penalty was
imposed. (S.T. 11-12)8.

Despite Appellant’s claim to the contrary, a review of the entire record will confirm that the Trial Court took into account all
factors mandated by statute and law, and that the Trial Court did not abuse its discretion in sentencing Appellant in the manner
that it did. Commonwealth v. Griffin, 804 A.2d 1, 7 (Pa. Super. 2002)(sentencing judge’s decision will not be disturbed absent a man-
ifest abuse of discretion).

Specifically, the Trial Court recognized and took into consideration: (1) the statutorily mandated factors that go into the indi-
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vidualized sentencing in Pennsylvania including the background of the Appellant as reflected in the pre-sentence report; (2) the
sentencing guidelines; (3) Appellant’s extensive criminal history as detailed in the pre-sentence report; (4) the protection of the
community; (5) the impact of this particular crime on the victims; and (6) the rehabilitative needs of the Appellant. (S.T. 10-11).
The court noted that prior efforts to maintain Appellant in the community were not successful. (S.T. 11). Walls, 926 A.2d at 966-967
(sentencing court properly took into account applicable factors and thus sentence should not be disturbed by reviewing court).

The Trial Court also noted Appellant’s prior record score of one (1), and that Appellant had committed offenses that were not
reflected in the prior record score. (S.T. 8). The Trial Court was deeply concerned with the aggression that Appellant displayed
toward Detective Woodhall, as well as past aggression shown towards police that was detailed in the pre-sentence report. (S.T. 8).
The Trial Court correctly observed that Appellant posed a danger to the community, most especially police officers in the commu-
nity, and that a substantial period of incarceration was warranted. (S.T. 11). Commonwealth v. Burtner, 453 A.2d 10, 11-12 (Pa.
Super. 1982) (sentence not found excessive or disturbed on appeal where it did not exceed that statutory limits and where the
sentencing colloquy clearly demonstrated that the sentencing court carefully considered all relevant evidence relevant to a deter-
mination of a proper sentence).

Appellant’s claim is without merit.

IV.
In his fourth issue Appellant alleges that the Trial Court erred when it sentenced Appellant beyond the time period specified in

Pa.R.Crim.P. 704(A)(1). This issue is without merit.
Rule 704(A)(1) of the Pennsylvania Rules of Criminal Procedure states: “Except as provided by Rule 702(B)9, sentence in a

court case shall ordinarily be imposed within 90 days of conviction or the entry of a plea of guilty or nolo contendere.”
The applicable standard of review that applies to a violation of 90-day sentencing has been stated thusly,

A defendant who is sentenced in violation of Rule 140510 is entitled to a discharge only where the defendant can demon-
strate that the delay in sentencing prejudiced him or her.

To determine whether discharge is appropriate, the trial court should consider: (1) the length of the delay falling outside of
Rule 1405(A)’s 60-day-and-good-cause provisions, (2) the reason for the improper delay, (3) the defendant’s timely or
untimely assertion of his rights, and (4) any resulting prejudice to the interests protected by his speedy trial and due process
rights. Prejudice should not be presumed by the mere fact of an untimely sentence. Our approach has always been to deter-
mine whether there has in fact been prejudice, rather than to presume that prejudice exists. The court should examine the
totality of the circumstances as no one factor is necessary, dispositive, or of sufficient importance to prove a violation.

Commonwealth v. Anders, 725 A.2d 170, 173 (Pa. 1999)(citations and quotations omitted).

Here Appellant was sentenced 112 days after his conviction, 22 days beyond the specified period of Rule 704. Appellant also timely
asserted his rights three days after sentencing. The reason for the delay was an oversight in transporting Appellant from SCI Retreat to
the Allegheny County Jail (S.T. 5); there was no evidence of bad faith or deliberate intent on part of the government. See Commonwealth
v. Glass, 586 A.2d 369, 372 (Pa. 1991)(delays caused by negligence, inefficiency, or overcrowding in the courts must be weighed against
the Commonwealth, but not heavily so because there is no deliberate action on part of the Commonwealth to delay sentencing).

Most importantly, Appellant has offered no argument or evidence to demonstrate that the delay in sentencing has prejudiced
him. Since the court should not presume prejudice merely because of an untimely sentence, Appellant has failed to fulfill his
burden and is not entitled to discharge. See Commonwealth v. Still, 783 A.2d 829 (Pa. Super. 2001)(appropriate remedy for viola-
tion of Rule 704 is discharge only when the defendant can show prejudice due to the delay).

Appellant’s claim is without merit.
CONCLUSION

Based on the foregoing the judgment of sentence should be affirmed.
BY THE COURT:
/s/Borkowski, J.

Date: June 28, 2012

1 18 Pa. C.S. § 6105(a)(1).
2 18 Pa. C.S. § 2702(a)(6).
3 18 Pa. C.S. § 6106(a)(1).
4 18 Pa. C.S. § 2706(a)(1).
5 18 Pa. C.S. § 2705.
6 18 Pa. C.S. § 5104.
7 “T.T.” refers to the Trial Transcript of March 24, 2010.
8 “S.T.” refers to the Sentencing Transcript of July 13, 2010.
9 The exception provided by Rule 702(B) only applies to psychiatric or psychological examinations and is inapplicable in this case.
10 Rule 1405 has been renamed to Rule 704 in the Pa.R.Crim.P. Further, the 60-day-and-good-cause provision associated with Rule
1405(A) has been extended to 90 days in Rule 704(A)(1).
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Kirk Rettger and Erik Rettger Co-Executors of the Estate of Michael Rettger, Deceased v.
UPMC Shadyside, Eugene Bonaroti; and Oakland Neurosurgical Associates

Medical Malpractice—Wrongful Death—Damages

No. GD 05-25300. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—May 22, 2012.

OPINION and ORDER
I. PRELIMINARY STATEMENT

This matter involves professional medical negligence by Defendant UPMC Shadyside (UPMC) resulting in the death of Michael
Rettger. An Estate was raised and Kirk Rettger and Erik Rettger were appointed as co-administrators of the Estate of Michael
Rettger (Rettger). The Estate filed the within lawsuit seeking damages under both Wrongful Death and the Survival Statutes. In May
2008, I presided over the jury trial on those issues and on May 23, 2008 the jury returned a verdict in favor of Plaintiff (Rettger) and
against Defendant (UPMC) in the amount of $2.5 million on the Wrongful Death claim and zero on the Survival Action.

Both Rettger and UPMC filed timely Motions for Post-trial Relief. UPMC excepted to the verdict on Wrongful Death and
assigned other error to me in the trial of the matter. Rettger excepted only to the zero verdict on the Survival action and sought a
new trial on that issue limited to damages only. I denied the Motion by UPMC but granted the Motion of Rettger and Ordered a
new trial on damages only. UPMC appealed my ruling to the Superior Court.

On March 17, 2010, the Superior Court, per Judges Bender, Musmanno and Bowes, denied the UPMC appeal, sustained my
Order for a new trial and remanded the matter back to me for the trial on damages only on the Survival Action. See Rettger v.
UPMC, 991 A.2d 915 (Pa. Super 2010). That trial was held on October 26 - November 2, 2011 and the jury returned a verdict in
favor of Rettger in the amount of $10 million. UPMC thereafter filed a timely Motion for Post-trial Relief.

II. MOTION FOR POST TRIAL RELIEF
With respect to the Motion for Post-trial Relief it consists of 117 points of exception divided into 16 sub-categories. This con-

jures up the famous quote from the Honorable Ruggiero Aldisert, U.S. Court of Appeals Judge for the 3rd Circuit to the effect
that when more than three (3) issues are raised on appeal it gives rise to a rebuttable presumption that none of them have merit.
To the same effect is the Superior Court ruling in Kanter, et al v. Alan Epstein, et al, 866 A.2d, 394 Pa. Super 2004, that such a
multiplicity of exceptions suggest an intent to overwhelm the Court.

At Argument, co-counsel for UPMC had the good sense to limit herself to 3 issues.

1. Dr. LeRoux

2. Mr. King

3. The alleged use of inflammatory language in the closing by counsel for Rettger.

III. FACTS AND ANALYSIS
In the first trial, the jury found negligence on the part of UPMC in failing to appreciate and react properly to signs of infection in

Michael Rettger’s brain. That negligence caused the infection to evolve into an abscess which invaded the brain stem thereby ending
Michael Rettger’s life. As noted above, the verdict was for $2.5 million on the Wrongful Death claim but zero on the Survival claim.

The first trial had fully litigated the cause of death and the projected earnings of the deceased. It had also developed that the
critical point occurred when Rettger developed a fixed and dilated pupil yet this information was not communicated to his treat-
ing neuro surgeon

In the second trial on damages only, UPMC attempted to develop expert testimony from one Dr. Peter LeRoux that Rettger
would have suffered severe limitations on his ability to work as an accountant irrespective of the condition that caused his death.
In essence, Dr. LeRoux opined that: “had Mr. Rettger survived he had a very high likelihood of having important neurological and
neuro behavioral deficits that would have limited his ability to return to his work.”.

UPMC also proposed to use an economic expert, one Douglas King, who, relying on the LeRoux opinion that Rettger’s earning
capacity was severely limited by reason of the infection, opined that Rettger’s lifetime earnings would be severely limited.

King also advanced an aggressive opinion of the concept of “maintenance” and argued that it included more than what has been
recognized in the lead case on the subject - McClinton v. White, 444 A.2d 85. In McClinton, the standard for deductions of mainte-
nance from gross earnings is defined as:

“. . . that necessary and economical sum which a decedent would be expected to spend, based upon his station in life,
for food, clothing, shelter, medical attention and some recreation”, 444 A.2d, 85 at 90.

Counsel for Rettger objected to both the LeRoux report as well as that of King and I sustained both objections. As to King’s expan-
sive interpretation of “maintenance”, I ruled that such was contrary to law and he must limit himself to the items set forth in
McClinton. Counsel asserted this was highly prejudicial. (N.T. 268). Interestingly, when I suggested that King simply recalculate
his projections on the basis of my rulings, Counsel refused and observed, “It [my Ruling] it guts his opinion. That’s not his opin-
ion” to which I responded “well he has to put his opinion within the scope of the law.” (N.T. 272).

As to the LeRoux opinion, the Superior Court opined in footnote 1 that “no party contests that had medical personnel adequately
intervened following Rettger’s development of a fixed and dilated left pupil, he would not have died but would merely have suffered
a vision defect in his left eye.” Further on in the opinion, the Superior Court observed “Moreover, UPMC failed to controvert (empha-
sis in original) through cross-examination or otherwise that had Michael Rettger been properly treated, he would have survived and
been able to continue in the profession for which all the evidence indicated he had shown extraordinary aptitude . . . Although the
evidence indicated that Mr. Rettger would have suffered diminished peripheral vision in his left eye, it also established that such a
deficit would not have compromised his professional aptitude.” Rettger, supra at 934, 935.

I therefore considered the foregoing to be the law of the case and denied the effort to have Dr. LeRoux re-visit these areas. Such
would have been contradictory of the “damages only remand,” and which I had granted in the first instance.

Further, this effort to suggest that even if UPMC had not been negligent Rettger would have suffered a vision deficit is contrary
to the rubric found in Suggested Standard Civil Jury Instructions No. 1102, to wit: “It is rarely possible to demonstrate to an
absolute certainty what would have happened under circumstances that the wrongdoer did not allow to come to pass.”
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The trial progressed and counsel for Rettger offered testimony as to his work habits, his work performance and his likelihood
for success in his chosen profession. It also offered an economic expert, one Thomas Claussen, CPA. He opined that Michael
Rettger was on the fast track as an accountant at age 24 and had a productive future ahead of him. He laid out 5 different scenarios
for him and opined that the present worth of his future earnings, reduced by maintenance expense, was between 8 and 18 million
dollars. Claussen also followed McClinton, supra, and alluded to certain government statistics that showed that persons earning
more than $70,000 per annum spent about 25% on their personal maintenance.

Counsel for UPMC engaged in probing and effective cross-examination of Claussen but did not call his own expert.
After the close of the Plaintiffs case, UPMC offered no contrary evidence and relied on its cross-examination to carry the day.

It did not and the jury entered a verdict for $10 million.

The final issue is what counsel for Rettger said in his closing which appears at pages 498 through 527 of the official transcript.
At pages 525-526 counsel said:

“UPMC was negligent and caused Mikes death as I told you, and what they’re here doing today, I would submit, is they
want you to give them a discount. They want the discount rate and I don’t mean the discount rate to reduce percent value.

They don’t want to be responsible. By asking for the discount, they don’t want to take responsibility for causing his
death and taking away what was going to be a very successful accounting career.

They want you to ignore the evidence and give UPMC a discount so they can save as much of its money as possible.
That is not taking responsibility for causing Mike Rettger to die.

The Rettger Family doesn’t need you to award money commensurate with a successful accountant . . . But you know
who needs that award? UPMC needs that award. They need your award.

. . . They need to know, UPMC needs to know with your award that it is not going to get a discount when its conduct
results in the death of a young man . . .”

Thereafter I entered my instruction to the jury what encompassed pages 527 through 547. As is my custom, and before giving
my concluding instructions, I asked counsel if there was anything I had overlooked, left out or misstated. At that point counsel for
UPMC raised an objection to the “discount” language saying it was tantamount to “send a message”. After argument, I denied relief
and found that a “discount” was not the same as “send a message”. N.T. 547 to 548.

Thereafter the case went to the jury which returned the $10 million verdict.

IV. ANALYSIS
As I have set forth above, the report of Dr. LeRoux was an impermissible effort to re-visit causation in contravention of the

remand for damages only. My ruling on Mr. King was correct because (1) he relied on the inadmissible Dr. LeRoux report and (2)
his opinion exceeded the confines as expressed in settled law - McClinton v. White, supra, which has not been modified in 30 years.
Further, I gave the opportunity for King to come into compliance with McClinton but was refused.

At Argument on this point counsel for Rettger argued that UPMC had, in its opinion, accepted responsibility for what happened
to Rettger yet did not put on an economic expert and asked the jury to ignore the damages testified to by Claussen was indeed a
request for a discount and his response was appropriate. See Transcript of Argument on April 4, 2012 at pages 21 & 22.

Analysis of the trial strategy of UPMC leads me to agree with counsel for Rettger. After I had ruled that King must comply with
McClinton, his expansive definition of maintenance, thereby increasing the percentage that could be deducted from gross earnings,
was no longer available. UPMC therefore opted to not call him or any other expert to offer an opinion that comports with McClinton.

Rather, through skillful cross-examination and closing, counsel suggested that a 50% deduction for maintenance was appropri-
ate and one that the jury should use. I find it fair comment by counsel for Rettger to characterize this 50% factor as a “discount.”
The reference to the 50% request runs throughout statements from UPMC counsel. Thus:

• Opening - (N.T. 192) - I circled the phrase “net earnings” because its not gross earnings in this kind of a case. It is net
earnings; meaning the total earnings minus personal maintenance, which are the costs of everyday living, food, clothing,
shelter, medical care, some recreation;

• We agree on the facts of the case . . . Where we diverge is where Mr. Claussen steps into the picture. It is the position
of UPMC that you jurors have everything you need as to earnings for Michael Rettger through your life experience,
through your common sense, through your understanding of reality and of the world we live in today. (N.T. 199);

• To the same effect at N.T. 152;

• Cross-examination of Rettger’s expert, Thomas Claussen:

• As to personal maintenance . . . the overall percentage that you determined through a review of statistics that those
items [personal maintenance would constitute with an individual earning about $70,000 is 25.6 percent, correct.
Answer - Yes (N.T. 380)

• “. . . Does a lay person . . . need a government table to tell them what food costs

• A. No, an individual would know what they are spending. N.T. 386;

• And some people clearly spend a lot more than 25 percent of their income on food, clothing, mortgage interest, mainte-
nance, repairs, medical and recreation

• A. It depends on income level

• Q. It has to come down to a percentage of income, correct?

• A. Yes.

• Q. People are free to use their common sense and life experience to reach any reasonable conclusion about what that
percentage is, isn’t that correct?
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• A. But my understanding of Pennsylvania Law, I don’t think that’s correct. (N.T. 387)

• Q. And then from that [gross earnings] subtracted a percentage for personal maintenance. That’s what we did right
here, right?

• A. That’s correct.

• Q. And then just to use round numbers, if you started with just a million dollars in gross earnings and you reduced it by
a percentage, you said 25 percent, somebody might say 50 percent, let’s use 50 percent personal maintenance, (emphasis
supplied) you would get down to 500,000 correct, if you assume 50 percent personal maintenance, correct? (N.T. 389)

• A. Yes.

In his closing, counsel returned to the theme of advocating a 50% general maintenance deduction and his denigration of the U.S.
Government Tables and Statistics which Claussen cited in support of his 25% opinion. (N.T. 493, 494)

Throughout this closing there were no objections from counsel for Rettger.
However, given the not-so-subtle plea for a 50% maintenance reduction, I find it being characterized as a “discount” to be appro-

priate. I do not criticize counsel’s presentation or strategy, but Rettger’s counsel is certainly able to respond. Further, when the
issue was raised, after counsel was finished with his argument and only when I was almost finished with my charge, I ruled the
“discount” language to be fair comment and denied relief.

Rettger has also suggested waiver given the time that the objection was made which probably also applies. In any event, I will
not grant relief on this Argument by UPMC.

After a total review of the record and the arguments of counsel, I am not persuaded that post-trial relief should be granted. The
Motion is denied and the verdict for $10 million affirmed.

BY THE COURT:
/s/O’Reilly, J.

Date: May 22, 2012

Daniel Smithbower v.
The Zoning Board of Adjustment of the City of Pittsburgh, and

City of Pittsburgh and Overbrook Community Council, Inc.
Zoning—Special Exception—Legal Non-conforming Use—Abandonment

No. SA 11-001182. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—May 16, 2012, 2012.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh dealing with Property located

at 1885 Saw Mill Run Boulevard in an HC (Highway Commercial) zoning district in the Overbrook neighborhood of the City of
Pittsburgh, owned by Appellant Daniel Smithbower.

The Property currently contains a vacant and condemned building. Mr. Smithbower intends to raze the condemned building and
construct a new three story building that will house an adult entertainment complex. He claims that the structure has been used
as an adult entertainment complex since 1978 even though the Occupancy Permit did not indicate this use. Mr. Smithbower alleges
that the Property was in use as an adult entertainment facility when he purchased it in May of 2005. He further claims that he
continued that use until 2005 when fire damage forced him to close.

Mr. Smithbower applied for a Special Exception under Section 921.03.C.2 of the City of Pittsburgh Zoning Code (“Code”) to
reconstruct a nonconforming structure. The Overbrook Community Council objected to the Application claiming that Mr.
Smithbower failed to establish that he has a legal nonconforming use for an adult entertainment use. They also alleged that any
alleged legal nonconforming use has been abandoned. Finally, they asserted that Mr. Smithbower failed to meet the requirements
for a Special Exception to permit reconstruction of a nonconforming structure. The Zoning Board of Adjustment of the City of
Pittsburgh (“Board”) denied Mr. Smithbower’s Special Exception request. They found that Mr. Smithbower’s testimony was not
credible. The Board also determined that Mr. Smithbower failed to establish a legal nonconforming use. Finally, they concluded
that even if there were such a nonconformity, Mr. Smithbower failed to rebut the presumption of abandonment. It is from that deci-
sion that Mr. Smithbower appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board correctly made credibility determinations in favor of the neighboring residents and against Mr. Smithbower. “In a
zoning case, a zoning hearing board is the sole judge of the credibility of the witnesses and the eight to be given to their testimony.”
Appeal of Lester M. Prange, Inc. 647 A.2d 279, 282 (Pa. Cmwlth. 1994). The Board found Mr. Smithbower’s testimony not credible.
Specifically, they did not accept Mr. Smithbower’s claim that the adult entertainment use was in operation when he bought the
Property in May of 2005 and that he continued to operate it until the fire in 2005. The Board also determined that Mr. Smithbower
was not credible when he stated that he could not continue the use at the Property because he was engaged in litigation over the
insurance claim from September of 2005 through June of 2009. The Board considered Mr. Smithbower’s prior convictions involving
dishonesty or false statements as well as his contradictory and inconsistent testimony and reasonably determined him to not be
credible. The Board was also correct in finding the testimony of the surrounding residents and neighbors to be credible.
Specifically, they provided testimony regarding the condition of the Property and that they personally observed general inactivity
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at the Property over the last decade. One neighbor testified that any adult entertainment use on the Property was recent and short
lived. There was substantial evidence presented to support the Board’s credibility determinations regarding Mr. Smithbower and
the neighboring residents.

The Board also correctly determined that Mr. Smithbower did not establish the existence of a legal nonconforming use. A prop-
erty owner has the burden of proving the existence and extent of a nonconforming use. Municipality of Penn Hills v. Zoning
Hearing Board, 431 A.2d 383, 384 (Pa. Cmwlth. 1981). Section 921.02 of the Code states that the use must be both nonconforming
and legal when the zoning ordinance is enacted. The Code states:

A nonconforming use which has a valid Certificate of Occupancy and lawfully occupies a structure or vacant site on the
date that it becomes nonconforming may be continued as long as it remains otherwise lawful, subject to the standards and
limitations of this section.

The Certificate of Occupancy indicates the legal use for Mr. Smithbower’s Property has been for a cocktail lounge on the first
floor with combo music (no dancing) and two dwelling units above - nine car parking area, since 1978. Another Certificate of
Occupancy was issued in 2005 which permitted an illuminated business ID sign that stated “Butta Bing”. However, that did not
establish a legal nonconforming use under the Code. Section 919.01.F states that “No sign shall be erected or painted identifying a
nonconforming use without review by the Board of Adjustment.” No evidence established that the Board reviewed the sign appli-
cation. Therefore, Mr. Smithbower’s claimed adult entertainment use was a violation and he did not establish the existence of a
legal nonconforming use.

The Board correctly determined that even if Mr. Smithbower had established the existence of a legal nonconforming use, he
abandoned it. “In Pennsylvania, abandonment of a nonconforming use requires both proof of intent to abandon and proof of actual
abandonment. A municipal ordinance may create a presumption of intent to abandon through expiration of a designated period set
forth in the ordinance, but the municipality must still show actual abandonment.” Bruce L. Rothrock Charitable Fund v. Zoning
Hearing Board of Whitehall Twp. 651 A.2d 587, 591 (Pa. Cmwlth. 1994). Section 921.02.B.2 of the Code states that a nonconform-
ing use shall be presumed abandoned when:

[t]he use has been discontinued, vacant or inactive for a continuous period of at least one (1) year, provided this presump-
tion may be rebutted upon showing, to the satisfaction of the Zoning Board of Adjustment, that the owner had no intention
to abandon. Where appropriate, the Zoning Board of Adjustment may require contemporaneous documentation of previous
use or intended use, such as leases or real estate advertisement, to rebut the presumption.

The Board properly found the neighboring residents credible when they testified that there was noticeable cessation of activi-
ties at the Property since 1999. Additionally, they found that Mr. Smithbower’s testimony regarding any activity on the Property,
to be conflicting and therefore not credible. They also considered Mr. Smithbower’s delinquency in paying his property taxes, the
fact that the Property is not assessed by Allegheny County as an adult entertainment facility and that Mr. Smithbower did not
actively market the Property. Therefore, the Board properly concluded that Mr. Smithbower failed to rebut the presumption that
he abandoned a legal nonconforming use.

Finally, the Board correctly determined that Mr. Smithbower is not entitled to a Special Exception under Section 921.03.C.2 of
the Code because that Section is only applicable to nonconforming structures. 

Based upon the foregoing Opinion, the Board properly denied Mr. Smithbower’s application and their decision is affirmed and
his appeal is dismissed.

ORDER OF COURT
AND NOW, this 17th day of May, 2012, based upon the foregoing Opinion, the Board’s decision is affirmed and Mr. Smithbower’s

appeal is dismissed.

BY THE COURT:
/s/James, J.

Harry Lakin and Eileen Lakin v. Audrey Johnson
Landlord/Tenant—Pleadings—Security Deposit—Supersedeas Escrow Fund

No. LT 11-1130. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—May 29, 2012.

OPINION
Defendant Audrey Johnson rented a home from Plaintiffs Henry Lakin and Eileen Lakin. There was a trial before me on the

Lakins’ claims for possession of the home and money damages. My verdict was in favor of the Lakins for possession of the home
and $2,500 in monetary damages. Ms. Johnson has appealed to the Superior Court of Pennsylvania, and the purpose of this Opinion
is to set forth the reasons for my verdict. See Pa. R.A.P. No. 1925(a).

I ordered Ms. Johnson to file a Concise Statement of the Errors Complained of on Appeal. See Pa. R.A.P. No. 1925(b). Ms.
Johnson, however, failed either to file a Concise Statement of the Errors Complained of on Appeal with the Department of Court
Records or to serve a copy on me.1 Since only the issues that are raised in Post-Trial Motions may be raised in an appeal, and Ms.
Johnson did file Post-Trial Motions, I will assume the issues set forth in the Post-Trial Motions are those she will be arguing on her
appeal. See Post Trial Motions filed March 23, 2012.

Ms. Johnson argues that she needs more time to find another place to live for herself and her four children. Implicit in Ms.
Johnson’s argument is that she is still in possession of the home, and there is nothing in the record that establishes that she has
given up possession. I granted the Lakins’ claim for possession of the home they had rented to Ms. Johnson because of the undis-
puted testimony at the trial that the one year lease had ended in June of 2011. See transcript of Hearing of March 13, 2012 (“H.”
hereafter), p. 7. While my verdict gave the Lakins possession of the home, until they exercise that right by seeking to evict Ms.
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Johnson via a writ of possession (see Pa.R.C.P. No. 3160) or a request for order of possession (see Pa. R.C.P. M.D.J. No. 515), her
request to be allowed to remain in possession for more time is not ripe for a decision. If and when this issue is ripe for a decision,
I would consider the reasonableness of the tenant’s request for more time, the landlord’s desire for compensation and any other
factors relevant to the particular dispute. See Pa.R.C.P. No. 3162, “Stay of Execution.”

Ms. Johnson also argues that she should receive the security deposit and supersedeas escrow fund or she will not be able to
afford to move. Clearly Ms. Johnson’s request for the security deposit is premature, as the Lakins cannot determine whether to
refund all, part or none of the security deposit until they are in possession of the home to perform a full inspection. Regarding the
supersedeas escrow fund, the verdict included a directive to the Department of Court Records to remit the fund to the Lakins. Since
the docket shows the fund was thereafter mailed to the Lakins, Ms. Johnson’s argument that she should receive the fund is moot.
In any event, the verdict was against Ms. Johnson for “2,500 for rent for the months of November and December of 2011 and
January, February and March of 2012.” One of the primary purposes of the supersedeas escrow fund is for landlords to have a
source for the payment of rent at the termination of the court dispute. See Pa.R.C.P.M.D.J. No. 1008, 68 P.S.§250.513 and Smith v.
Coyne, 555 Pa. 21, 722 A.2d 1022 (1999). With the verdict against Ms. Johnson for $2,500.00 in rent, the supersedeas fund appro-
priately was paid to the Lakins as a source for payment of the $2,500.00 rent owed the Lakins.

Ms. Johnson also argues that Harry Lakin verbally agreed to fix alleged defects in the home, including elimination of mold
inside the home, but that he broke the verbal agreement by not fixing anything. These claims had to be set forth in an Answer
and/or a Counterclaim, but Ms. Johnson’s only pleading was an Answer that did not mention this alleged verbal agreement. In
addition, during the trial, Ms. Johnson acknowledged that she did not file a counterclaim. H., pp. 6 and 43. The result is that
Ms. Johnson’s claims that Mr. Lakin broke a verbal agreement to fix certain problems in the home are waived. Even if I were
to consider these claims, the credible evidence at trial did not establish either that the home was uninhabitable or the cost of
the repairs. Hence, any offset or counterclaim would have been zero.

Ms. Johnson’s final argument is that she should not have had to pay more than half of the water and sewage bills from a public
water line that served both her home and the home next to it. Similar to Ms. Johnson’s previous argument, her failure to make any
claim concerning the water and sewage bills in the Answer as well as her failure to file a Counterclaim results in a waiver of the
claim. In any event, the credible evidence at trial established that the amount paid by Ms. Johnson for water and sewage was appro-
priate and that she failed to pay any portion of a $344.77 sewage bill. H, pp. 8-12 and 48-51.

BY THE COURT:
/s/Hertzberg, J.

1 The failure to comply with a trial court’s order to file a concise statement of matters complained of on appeal could result in the
waiver of all the issues raised in the appeal. Hess v. Fox Rothschild, LLP, 925 A.2d 798 (Pa.Super.2007), reargument denied, appeal
denied 945 A.2d 171, 596 Pa. 733.

Sharyn L. Williams and Angelo F. Perigo t/a Sharwood Lounge v.
Pennsylvania Liquor Control Board

Miscellaneous—Liquor License Renewal

No. SA 11-000995. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—June 22, 2012.

OPINION
Respondent, Pennsylvania Liquor Control Board (Board), has appealed this Court’s Order of March 1, 2012, reversing the deci-

sion of the PLCB and granting the renewal of petitioners/licensees’ restaurant liquor license.
This case was before me on licensees’ appeal from the Board’s decision not to renew its restaurant liquor license. At the de novo

hearing on February 17, 2012, the Board moved the administrative record into evidence. There was additional testimony by the
licensees, Sharyn L. Williams (Williams) and Angelo F. Perigo (Perigo) with regard to the operations of the bar/restaurant and the
incidents in question.

I adopt the Board’s Findings of Fact 1-27, 29,30,32-48,52-102, and 106-143, and the Proposed Findings of Fact of the Hearing
Examiner. The Board appears to have considered licensees’ “late-filed renewal application,” citation history, and incidents of dis-
turbances at or immediately adjacent to the licensed premises “between November, 2008 and the date of the hearing,”1 in finding
sufficient cause not to renew the license at issue.2 However, the Board made a specific finding of fact that the renewal application
was timely filed.3 Furthermore, the uncontroverted testimony established Williams has owned the bar for 38 years and had only
one citation, in 1974, for serving alcohol after hours.4 In reality, the Board focused its attention on 12 incidents, on/or adjacent to
the licensed premises, that occurred between January 1, 2010, and the May 30, 2011 hearing.5 The Board, in essence, concluded
licensees had not taken timely and substantial steps, pursuant to 47 P.S. §4-470(a.1)(4), to remedy the occurrence of such incidents
and should have known drug transactions were occurring on the licensed premises.

Upon de novo review, the court of common pleas may exercise its statutory discretion to make findings of fact and conclusions
of law, and to sustain, alter, change or modify any action of the PLCB, whether or not it makes findings which are materially dif-
ferent from those found by the Board. Goodfellas, Inc. v. Pennsylvania Liquor Control Board, 921 A.2d 559 (Pa. Cmwlth. 2007),
appeal denied, 934 A.2d 1279 (Pa. 2007) (TABLE). A trial court may issue a ruling different from that issued by the PLCB, even if
the court’s findings of fact are identical to those issued by the PLCB, as long as the trial court’s decision is supported by substan-
tial evidence. Pennsylvania Liquor Control Board v. Bartosh, 730 A.2d 1029 (Pa. Cmwlth. 1999).

Williams has owned the Sharwood Lounge, located in Pitcairn, for thirty-eight years. (T-133; HT-51) The only citation she ever
received was issued her first year of ownership and no citations have been issued in the last thirty-seven years. (T-134; HT-52)
There have never been any citations involving service to minors or Dram Shop Act violations. Williams is involved in everything
connected with the Sharwood Lounge, including cooking and bartending. (T-133; HT-151) She is predominately on the premises
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from 11:00 A.M. to 4:00 P.M. (T-133)
From January 1, 2010 until December 20, 2010, there were six occasions when police responded to the bar for incidents and/or

fights. (T-10-41; 55-57) In two incidents, individuals were cited for public intoxication; in two other incidents no charges were filed.
In the fifth incident the alleged victim declined to prosecute and in the final incident aggravated assault charges were filed. None
of these incidents involved guns, knives or similar type weapons that would have been discovered with a metal detector. Fists, a
pool cue and a chair were involved. The Board does not appear to have given any major significance to these incidents. The thrust
of the rationale for the Board’s denial to renew was a shooting and four drug deals.6

The Sharwood Lounge has served the Pitcairn community for over thirty eight years. (HT-51) Keith Litzinger, a daily patron,
testified to the lounge’s calm and peaceful atmosphere.7 The last several years, however, Pitcairn has declined. (T-54,111; HT-67,
68) Officer Panigal testified there was a significant drug problem in Pitcairn and it was not limited to any one particular location.
(T-54) Perigo and Williams testified there are empty storefronts, closed businesses, high unemployment, subsidized housing with
undesirable tenants and increased crime. (T-68,111; HT-53,67,68) The Sharwood Lounge is a small bar, seating fifty patrons, and
over recent years business has substantially decreased. (T-1 16,137) One bartender can handle everything 99.99% of the time. (HT-
84) The building housing the bar and eight apartments is owned by John Berk. (T-112,134; HT-56) Licensees have no control over
who lives in the apartments. (T-1 13; HT-56)

In the spring of 2010 Detective William Flaherty was part of the drug task force investigating the Sharwood Lounge. (T-72,73)
Confidential informants purchased $30 worth of cocaine on the following dates: March 26, 29, April 8, 12, 2010. (T-80-92) There
was no evidence licensees or employees were directly involved, and licensees were not informed of the drug deals or the identity
of the dealers. (T-94) Detective Flaherty testified the deals occurred in the bathroom which, at the time, had doors. (T-95)

Licensees testified that until they received a letter from the District Attorney’s office and attended a subsequent meeting with
regard to the Sharwood’s being considered a nuisance bar, they were unaware drug deals were being conducted on the premises.
(T-117,118,122,134; HT-53,55,56,70) Within one month of the meeting, licensees began implementing changes to address the problems.
(HT-86) They installed a surveillance system consisting of four ceiling-mounted video cameras covering the bar area, serving area and
pool table. (T-113,136; HT-70) Two signs were posted to inform patrons of video surveillance 24/7 and to discourage illegal activity.
(T-113,136; HT-72) Employees were instructed to call the police if anything looked like trouble. (T-117; HT-54) The stall in the men’s
restroom and then the door to the restroom, itself, were removed. (T-122,123; HT-70) Only one person at a time is permitted in the
restroom. (HT-71) Licensees obtained a list, from Police Chief Dennis Hockenberry, of suspected and/or arrested drug dealers, and
posted it behind the bar. (T-66,67,69,118,119; HT-6,57,70,74) The list, to which names have been added, states “By Order of Pitcairn
Police Department” and is used to prohibit patrons. (T-119, 120, 125,137; HT-57) After reviewing video surveillance, Perigo fired a
bartender for serving known drug dealers who had been barred. (T-110,111)

Perigo took over weekend bartending duties. (T-124) There is a written policy on the front door informing patrons that IDs are
required and that licensees will prosecute. There are additional signs indicating that anyone starting a fight, or using, buying or sell-
ing drugs will be banned for life. (HT-71) Last call is now at 12:45 A.M. so the bar can close by 1:00 A.M. It is during the 1:00 to 2:00
A.M. time frame that trouble is most likely to occur. (HT-71) Perigo further requested the Pitcairn Police to randomly walk through
the bar to discourage undesirables. (T-124, 125; HT-74) As a result of the above actions taken by licensees, aside from the shooting
incident, which will be discussed, licensees have no knowledge of any subsequent arrests in the Sharwood.8 (T-1 22; HT-74)

The Sharwood is located at 470 Broadway Avenue. On June 18, 2011, police were called to respond to a shooting at 468 Broadway
Avenue, the address of the apartments in the same building as the Sharwood. (T-99,100) There were two shooting victims, Napoleon
Snow and his girlfriend, Emily Gui, who lived in an upstairs apartment. (T-102-104,106) Gui was shot in the doorway of 468
Broadway. It was unclear whether Snow or the alleged shooter, Keith Parr, were actually in the Sharwood that evening. (T-107) There
may have been a longstanding argument between Snow and Parr. (T-104) Snow’s name was number one on the list provided by the
police and posted behind the bar. (HT-78) As to this shooting incident, the record lacks evidence to connect the shooting to the
Sharwood Lounge or the manner in which the bar was operated.

Renewal of a liquor license is not automatic and the Board has the authority to refuse to renew a license for any of the reasons
set forth in 47 P.S. §4-470 (a.1). U.S.A. Deli, Inc. v. Pennsylvania Liquor Control Board, 909 A.2d 24 (Pa.Cmwlth. 2006), appeal
denied, 929 A.2d 647 (Pa. 2007) (TABLE). However, when considering the manner in which the licensed premises is being operated,
and any off-premises activity, the Board may consider “whether any substantial steps were taken to address the activity occurring
on or about the premises.” 47 P.S. §4-470 (a.1)(4). Although the licensee is required to take substantial affirmative measures to pre-
vent misconduct, a licensee is not required to do everything possible to prevent criminal activity on the premises, act as its own
police force or close its business. I.B.P.O.E. of West Mount Vernon Lodge 151 v. Pennsylvania Liquor Control Board, 969 A.2d 642,
651 (Pa.Cmwlth. 2009).

I find the incidents were not the result of or related to the manner in which licensees operated the Sharwood Lounge within the
meaning of §4-470 (a.1)(4) of the Liquor Code. While licensees may have been naive, there is no evidence they knew of drug deals
going on behind closed bathroom doors. This is not a case where drug sales were occurring at the bar in front of licensees and/or
employees. This is buttressed by the fact that upon learning of the drug problems at the bar, licensees took quick corrective actions
that appear to have been successful. These actions were taken within one month of meeting with the District Attorney and almost
one year prior to the hearing before the Hearing Examiner. Licensees have responded to the issues and/or problems that have arisen
in a timely manner. After consideration of the entire record and arguments of the the parties, I found substantial evidence to
warrant the renewal of licensees’ restaurant liquor license.

BY THE COURT:
/s/O’Brien, A.J.

1 The hearing before the Hearing Examiner was held June 30, 2011.
2 See the Board’s Opinion at page 34.
3 See the Board’s Opinion at pages 2-3, Finding of Fact 1.
4 See transcript of the June 30, 2011 hearing before the Hearing Examiner, “T” -133, 134, and transcript of February 17, 2012 hearing
before me, “HT” -51,52.
5 See the transcript of the hearing before the Hearing Examiner. There was no testimony as to any incidents prior to January 1, 2010.
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6 Although there was testimony as to an alleged drug deal occurring on December 11, 2010, which the Board cites as evidence drug
dealing was continuing, no drug deal was observed by Officer Matthew Panigal. He observed an individual enter the bar and exit
within minutes. A subsequent traffic stop and search yielded a rock of crack cocaine. (T-43-48)
7 It must be acknowledged Mr. Litzinger was generally present from 11:00 A.M. to 2:00 P.M. (T-145)
8 In the Board’s Opinion, Finding of Fact 114 states Perigo was aware of three fights in the licensed premises in the past nine or
ten months. However, read in conjunction with his testimony at the February 17, 2012 hearing before me, it is evident Perigo was
referring to three of the incidents at issue and not three additional incidents. (HT-65,66)

Commonwealth of Pennsylvania v.
Mario Courtlin Parker

Criminal Appeal—Homicide—Identification—Suppression—Recanting Witness—Prior Inconsistent Statement—
Jury Instruction—Photos

No. CC 200907624. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—May 23, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Mario Parker, was charged by criminal information (CC 200907624) with two counts of Criminal Homicide1, one
count of Burglary2, two counts of Violation of the Uniform Firearm Act3, five counts of Unlawful Restraint4, five counts of
Recklessly Endangering Another Person5, one count of Robbery6, and one count of Criminal Conspiracy7.

Appellant filed an Omnibus Pre-Trial Motion which the Trial Court heard and denied on February 18, 2010, entering Findings
of Fact and Conclusions of Law at that time. On May 17, 2010 Appellant filed an Amended Omnibus Pretrial Motion that the Trial
Court heard and denied on May 24, 2010. No additional findings of fact or conclusions of law were necessary.

Appellant proceeded to a jury trial on June 29th through July 2, 2010 and was found guilty of two counts of First Degree Murder,
Burglary, Possession of a Firearm Prohibited, five counts of Unlawful Restraint, and Criminal Conspiracy (Criminal Homicide).

Appellant was sentenced on September 20, 2010 to an aggregate term of two life sentences and twenty to forty years on the
remaining counts.

This appeal follows.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following matters which are set forth exactly as he states them:

I. The Trial Court erred in failing to suppress the identification made pre-trial, and all subsequent in trial identifications
based upon that initial, tainted identification of the defendant made by the witness, Laron Thornton. Pursuant to the state-
ments made with the District Attorney’s office prior to trial, Mr. Thornton alleged that on the day following the incident in
question, while being questioned by police, he was told by the police officers which photo to select out of the photo array.
Before this discussion and being told which photo select, Mr. Thornton could not identify anyone as being the shooter on
the night in question. The faces of the two shooters on the porch were both primarily concealed and hidden by darkness.
Further, Mr. Thornton was distraught by the situation and his ability to make an identification compromised by his mental
state. The out of court identification from the photo array should have been suppressed. Also, the in court identification
because it was based at least in part upon the improper out of court identification should have been suppressed and not
presented to the jury.

II. The court erred in permitting Detective Leheny to testify regarding prior identification made by Laron Thornton as
contrary to the Rules of Evidence (NT at 335-340).

III. The court erred in instructing the jury as to the prior statement of Mr. Thornton being used as substantive evidence
(NT at 1032).

IV. The evidence was insufficient to support the guilty verdicts in this case. Specifically there was no credible evidence
that Mr. Parker was indeed the person who committed the crimes connected with the incident in question. There was no
physical evidence connecting Mr. Parker to the incident. There was no evidence of any connection between Mr. Parker
and the women who were killed. It is not known in fact whether Mr. Parker even knew these women let alone had a motive
to kill them. The sole thread connecting Mr. Parker to this incident is a tainted and disavowed identification by a drunkard
who could not remember the incident at all by the time of the trial.

V. The court erred in permitting the introduction and production of photographs to the jury; specifically Commonwealth
exhibits 16, 17, 19, and 20, which are photos of the bodies of the women who were killed. These photographs add nothing to
the presentation or the prosecution of this case; the bodies were moved from their initial positions and were photographed,
as they were laid on the street in front of the house in question. The bloody photographs had no evidentiary value and were
placed there solely to inflame the passion of the jury against the defendant who stood accused of shooting these women.

FACTS
On May 1, 2009, Michael Morrison (Morrison) and Laron Thornton (Thornton) were visiting (“partying”) at the residence of

Rachel and Daneen Robinson in the Hazelwood section of the City of Pittsburgh, Allegheny County. (T.T. 199-210)8 At approximately
2:30 a.m. Morrison and Thornton went outside to retrieve some items from Morrison’s vehicle which was parked on Flowers
Avenue near the front of the residence. (T.T. 124-130, 204-210, 289-293)

As the two men were at the vehicle Appellant and a second actor approached the two men from the side of the Robinson house.
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(T.T. 212, 224, 321-322) Appellant and the second actor were both armed and had attempted to cover their faces with hooded sweat-
shirts and/or a mask. (T.T. 212-213, 253-254, 372-373) Morrison and Thornton were ordered to empty their pockets and get on the
ground. (T.T. 224, 299-300) As this was occurring, DeAndre Freeman (Freeman), who lived several houses away from the Robinson
residence, was walking on the sidewalk opposite the confrontation toward his residence. (T.T. 225, 301, 357-358, 407) Freeman was
approached by the second actor and knocked to the ground by being struck on the back of the head with the butt of a gun. (T.T. 360)

Appellant and the second actor then ordered Morrison, Thornton, and Freeman onto the front porch of the Robinson residence.
(T.T. 228, 299-301, 365, 482-483) Once there, Appellant and the second actor held the three men at gunpoint and inquired as to who
was in the house. (T.T. 228, 299-301, 365) They were informed that it was the two women and their children. (T.T. 228, 300-301, 365,
406) At that point the door to the residence was kicked open and the two women were brought onto the porch. (T.T. 304, 368, 374)
When Appellant came back onto the porch he had partially lifted up his ski mask, and Freeman recognized him as someone he
knew from the Hazelwood neighborhood. (T.T. 362, 406-407, 419-420, 482-483) The women asked Appellant and the second actor
whether they were going to hurt their children or their friends. The two actors answered no. (T.T. 374-375) However when asked
whether they were going to hurt them (the two women), Appellant and the second actor indicated that they did not know. (T.T. 375,
407) The women were ordered back inside the house and the three men were ordered to leave the area. (T.T. 239-241, 375-378, 407)

Morrison and Thornton got into Morrison’s vehicle and left the area. (T.T. 238-241, 377) Freeman left the porch and walked
toward his nearby residence. As he did so he heard multiple gunshots coming from the Robinson residence. (T.T. 376-380, 407)
Freeman called 911 to report the incident, and he spoke with the initial officers who arrived on Flowers Avenue shortly thereafter.
(T.T. 409, 496) Freeman directed the police to the Robinson residence. (T.T. 409, 496)

Officers proceeded to the residence to find 32 year old Rachel Robinson inside the entryway of the home shot eighteen times –
nine times in the trunk and nine times in her extremities. (T.T. 100-116, 498-503) Daneen Robinson, 21 years old, was found in the
same area. She was shot eleven times - twice in the head, seven times in the trunk, and twice in her extremities. (T.T. 71-99) Given
the unsettled and potentially dangerous situation both women were moved to the sidewalk by SWAT team members to receive
medical attention and to allow the police to search the residence for possible actors. (T.T. 140-141, 498-503)

DeAndre Freeman was formally interviewed by homicide detectives several hours later at which time he identified Appellant
as one of the two actors, detailed Appellant’s actions, provided a recorded statement and identified Appellant in a photo array. (T.T.
401-422, 477-493) Laron Thornton also identified Appellant as one of the two actors involved and picked him out of a photo array
latter that day. (T.T. 344-348) The second actor was never identified.

Appellant was arrested and charged as set forth hereinabove.

DISCUSSION
I.
In his first issue Appellant claims that the Trial Court erred in failing to suppress a pre-trial identification of Appellant made

by witness Laron Thornton. This issue is without merit.

The applicable standard of review is set forth as follows:

When reviewing the propriety of a suppression order, an appellate court is required to determine whether the record
supports the suppression court’s factual findings and whether the inferences and legal conclusions drawn by the
suppression court from those findings are appropriate. Where the record supports the factual findings of the sup-
pression court, we are bound by those facts and may reverse only if the legal conclusions drawn therefrom are in
error. However, where the appeal of the determination of the suppression court turns on allegations of legal error,
the suppression court’s conclusions of law are not binding on an appellate court, whose duty it is to determine if the
suppression court properly applied the law to the facts.

Commonwealth v. Fulmore, 25 A.3d 340, 346 (Pa. Super. 2011).

The Trial Court entered Findings of Fact and Conclusions of Law as to this identification process as follows:

As to the second photographic array that was shown by Detective Thomas Leheny on May 1st, 2009, to one potential
witness, Laron Thornton, the witness and victim who had provided a description of probable actors in this matter. A
photo array was generated by Detective Leheny, which included the photograph of the actor, the suspect defendant in
this matter, Mario Parker. The instructions given to the witness at that juncture by Detective Leheny were to the effect
if he recognized anyone in the array to point him out. The witness initially did not make an identification in the pres-
ence of Detective Evans. He stated he wasn’t sure. Excuse me. Detective Leheny. Detective Leheny then left the room
to attend to another matter summoned by a fellow officer. He returned several minutes, approximately three in num-
ber, later, the witness having been left alone with the photo array and no other materials. When Leheny came back into
the room, the witness gratuitously remarked that he had a chance to look over the array and he was pretty sure that
the person who robbed him was the Mario Parker, again depicted in the lower right-hand corner, what I will refer to
as Exhibit No. 8. It was signed and dated by that particular witness, Mr. Thornton.

The Court finds in terms of the identification process that there is no[t] infirmity in terms of taint or suggestiveness,
that the photographic array is one of integrity. And what I mean by integrity in terms of substantially similar persons,
height and – not necessarily height, but weight, body build, facial hair, skin color and hair length. And consistent with
cases like Commonwealth versus Moore, the Court finds that there is no likelihood of misidentification by the process
or the array itself. (S.T. 61-63)9

Here the identification process on May 1, 2009 was characterized by the evenhanded and non-suggestive presentation of eight
colored photographs of similar black males that included Appellant. (S.T. 55) While the witness (Thornton) initially did not make an
identification of Appellant, he was left alone with the array when Detective Leheny left the room to attend to other matters relating
to the investigation. When the detective returned to the room the several minutes later Thornton indicated that Appellant was one
of the two individuals involved, and he circled and initialed that photograph. (S.T. 48-50) Commonwealth v. Kubis, 978 A.2d 391,
396-397 (Pa. Super. 2009)(trial court did not err in admitting photo array and identification based on testimony of police officer and
integrity of the array).

In evaluating a claim such as this, the Pennsylvania Court has stated,
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Whether an out of court identification is to be suppressed as unreliable, and therefore violative of due process, is
determined from the totality of the circumstances. Suggestiveness in the identification process is a factor to be
considered in determining the admissibility of such evidence, but suggestiveness alone does not warrant exclusion.
Identification evidence will not be suppressed unless the facts demonstrate that the identification procedure was so
impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification.

Fulmore, 25 A.3d at 346 (quotations and citations omitted).
The Trial Court found Detective Leheny’s testimony as to the circumstances of the identification to be credible, and thus free of

suggestiveness or taint. The fact that Thornton later became a reluctant and recanting witness did not render the initial identifica-
tion process unreliable. Commonwealth v. Cotton, 740 A.2d 258, 261 (Pa. Super. 1999) (as fact finder it is within the suppression
court’s sole province to pass on the credibility of witnesses and the weight to be accorded their testimony.)

Appellant’s claim is without merit.

II.
Appellant next claims that the Trial Court, contrary to the Pennsylvania Rules of Evidence, erred in permitting Detective

Leheny to testify regarding a prior identification of Appellant made by witness Laron Thornton. This claim is without merit.
Thornton was himself a victim and eyewitness to the events leading up to, but not including the shooting of the Robinson

sisters. See infra pp. 5-6. In his initial interview, approximately twelve hours after the incident, Thornton was cooperative and
forthcoming, although nervous and apprehensive about identifying someone accused of these serious crimes. (T.T. 346)
Nonetheless on that date (May 1, 2010) Thornton positively identified Appellant as one of the two actors involved, and in fact picked
Appellant’s photograph out of an array. He also circled and initialed that photograph in conjunction with an interview conducted
by Detective Thomas Leheny at that same time. (T.T. 344-348, Commonwealth trial exhibit 139) On that same date Thornton also
agreed to and provided a recorded statement in that same regard. (T.T. 349)

As the trial date (June 20, 2009) approached Thornton was re-interviewed and he recanted his previous identification. This
prompted Appellant to file, on May 17, 2010, an Amended Omnibus Pretrial Motion to Suppress Thorton’s identification of
Appellant. A hearing on that motion was conducted on May 24, 2010 during which Thornton and Detective Leheny testified about
the identification made on May 1, 2009. (H.T. 18-25, 3-16)10

At that hearing Detective Leheny testified that Thornton, on May 1, 2009, identified Appellant with certainty, picking him out
of a photo array and circling and initialing Appellant’s photo. (H.T. 6-6, 16) Thornton stated that due to the stress of the incident
he afterwards began abusing alcohol and that his memory was compromised as to the identification process. However he did
acknowledge that the “L.T.” placed on the photo array at Appellant’s picture was his. (H.T. 23-24) Thornton himself was extremely
nervous and hesitant during the hearing. (H.T. 24) Thornton attributed his nervousness to never being in this situation before, how-
ever there were credible indications that he was fearful of coming forward and testifying. (H.T. 9, 24-25)

At the time of trial Thornton professed that he did not have a memory of the criminal incident or his subsequent May 1, 2009
interview with the police (Detective Leheny). (T.T. 265-275) Thornton stated that he had “sort of a bad memory”, and he attributed
that to his purported abuse of alcohol since the original incident. (T.T. 265, 270)

At that juncture the Trial Court took a recess and allowed the witness to refresh his recollection by listening to his recorded
interview (May 1, 2009) and to review any reports of his past interviews with the police. (T.T. 275-281)

After having that opportunity Thornton’s memory improved as to the details of the incident, other than the identification of
either actor. (T.T. 283-306) The Trial Court then allowed the Commonwealth to introduce Thornton’s testimony from the May 24,
2009 hearing wherein he, after initially denying making an identification, acknowledged making the identification of Appellant in
the photo array presented to him on May 1, 2009. (T.T. 321-323)

Extensive cross-examination ensued which emphasized Thornton’s drinking, lack of memory, and inability to presently identify
either actor. (T.T. 323-334)

In a circumstance such as this the Pennsylvania Rules of Evidence provide for the admission as substantive evidence a witness’s
prior identification of an actor as follows: “A statement by a witness of identification of a person or thing, made after perceiving the
person or thing, provided that the witness testifies to the making of the prior identification.” PA.R.E. 803.1(2). See Commonwealth
v. Doa, 553 A.2d 416, 423-424 (Pa. Super. 1989) (proper to admit prior identifications of witnesses who at trial had become subject
to corrupt influence/fear and faulty memories). See also Commonwealth v. Sanders, ____ A.3d ___ 2012 WL 642069 (Pa. Super.)

The Trial Court carefully considered the applicable rule of evidence and allowed the admission of the prior identification, deter-
mining that both the letter and spirit of Rule 803.1(2) had been met. (T.T. 339) (“then, in this instance I am going to rule that the
totality of the circumstances here, including the May 24th [2010] identification [“that’s mine”]; that there has been enough of a
thread of acknowledgment in the prior identification and his availability for cross examination that I’m going to allow the prior –
allow the evidence under the prior identification rule”).11

As was stated in Doa,

The failure of the witness to repeat the extrajudicial identification in court does not destroy its probative value, for
such failure may be explained by loss of memory or other circumstances. The extrajudicial identification tends to
connect the defendant with the crime, and the principal danger of admitting hearsay testimony is not present because
the witness is available at the trial for cross-examination.

Doa, 553 A.2d at 421-422 (citations and quotations omitted).
Which, if any, of Thornton’s identification or lack of identification, was to be believed was within the sole province of the jury,

and it cannot be contested, by virtue of Thornton’s testimony as well as that of Detective Leheny, that the issue was squarely and
properly placed in front of this jury. See Sanders, supra, (while there was no direct evidence that witnesses changed their stories
because they were afraid, the jury was still free to make credibility determinations and reject trial testimony in favor of prior
identifications made by witnesses).

The Superior Court has aptly noted,

It is conceded that the modern rule permits the admission of prior inconsistent statements uttered while the declarant is not
under oath. However, we are unconvinced that this is necessarily a flaw fatal to the admission of the testimony in the case at
bar. The eyewitness who takes the witness stand is obligated to tell the truth under penalty of perjury. The eyewitness may
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or may not be able to make an in-court identification. But, if the evidence of the eyewitness’s prior identification is introduced
via the eyewitness’s own testimony or through another witness’s testimony, the eyewitness remains legally bound to testify
to the veracity and accuracy of the prior identification if requested to do so upon direct or cross-examination. The same safe-
guard is extant when another witness testifies to the content of the eye-witness’s prior identification. Just as the witness is
compelled to tell the truth, the other witness must truthfully narrate the substance of the prior identification. If the accounts
of the two witnesses vary, the factfinder may accept or dismiss any portion of either witness’s testimony.

Doa, 553 A.2d at 423.

Appellant’s claim in this regard is without merit.

III.
In his third issue Appellant claims that the Trial Court erred in instructing the jury as to the prior statement of Mr. Thornton

being used as substantive evidence. This claim is without merit.
The applicable standard of review as to this claim has been stated thusly,

When reviewing a challenge to a jury instruction we must review the charges as a whole. An instruction will be upheld
if it clearly, adequately and accurately reflects the law. The trial court may use its own form of expression to explain
difficult legal concepts to the jury, as long as the trial court’s instruction accurately conveys the law. The trial court
has broad discretion in phrasing its instructions and it is permitted to choose its own wording.

Here the Trial Court gave an instruction to the jury as to how they could consider prior inconsistent statements of a witness,
and contrary to Appellant’s claim that instruction made no specific reference to Thornton’s statement(s) or how the jury should
receive Thornton’s statement(s). (T.T. 995-997) The instruction, which was consistent with Pennsylvania law, provided that the jury
could use any prior inconsistent statement to evaluate credibility, or in the case of statements made under oath, recorded or writ-
ten statements of a witness, they could use such statements as substantive evidence. (T.T. 995-997) See Pa.R.E.803.1,
Commonwealth v. Carmody, 799 A.2d 143, 148-149 (Pa. Super. 2002). See also Doa, 553 A.2d at 422-423 (“the admission of prior
identifications, made shortly after the event in question, as substantive evidence would virtually eliminate the opportunity for cor-
rupt persons to silence the voices of potential witnesses through coercion, intimidation or force. And, it would prevent the sands
of time from drifting over the eyes and memory of a witness, converting a once clear scene into an amorphous blur at trial”).

Appellant’s claim is without merit.

IV.
In his fourth issue Appellant alleges that the evidence was insufficient to support the guilty verdicts in this case – specifically

that there was no credible evidence that Appellant was the person who committed the crimes. This claim is without merit.
The applicable standard of review that applies to sufficiency claims has been stated thusly,

Our standard when reviewing the sufficiency of the evidence is whether the evidence at trial, and all reasonable infer-
ences derived therefrom, when reviewed in the light most favorable to the Commonwealth as verdict-winner, are suffi-
cient to establish all elements of the offense beyond a reasonable doubt. We may not weigh the evidence or substitute our
judgment for that of the fact-finder. Additionally, the evidence at trial need not preclude every possibility of innocence,
and the fact-finder is free to resolve any doubts regarding a defendant’s guilt unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances. When evaluating
the credibility and weight of the evidence, the fact-finder is free to believe all part or none of the evidence. For purpos-
es of our review under these principles, we must review the entire record and consider all the evidence introduced.

Commonwealth v. Patterson, 940 A.2d 493, 499 (Pa. Super. 2007).

Here Appellant limits his sufficiency argument to that of the identification of Appellant as the perpetrator of the crimes com-
mitted, Appellant does not dispute the lack of evidence as to the elements of any of the crimes charged. In this regard the Superior
Court has noted,

A sufficiency of the evidence challenge is directed to the adequacy of the evidence as to the elements of the offenses
which a defendant has been convicted. Appellant, however does not direct his challenge to the individual elements,
and essentially concedes that, if the Commonwealth’s witnesses were credible, the Commonwealth’s evidence was suffi-
cient. The law is well settled that a sufficiency argument that is founded upon a mere disagreement with the credibility
determinations made by the fact finder, or discrepancies in the accounts of the witnesses, does not warrant the grant of
appellate relief, for it is within the province of the fact finder to determine the weight accorded each witness’ testimony
and to believe all, part, or none of the evidence introduced at trial.

Commonwealth v. Johnson, 910 A.2d 60, 65 (Pa. Super. 2006)(citations and quotations omitted).

Appellant’s claim fails at its inception not only for that reason, but also because he incorrectly claims that the “sole thread
connecting [Appellant] to this incident is the tainted and disavowed identification by a drunkard who could not remember the
incident at all by the time of trial.” Appellant does not identify that witness by name, however by the disparaging characteri-
zation and the context of its presentation in his concise statement, one must assume that Appellant refers to Laron Thornton
who has been discussed at length hereinabove. See supra at pp. 7-15. However, in his haste and fervor to assail Thornton he
completely ignores that there was a second eyewitness, Deandre Freeman, who identified Appellant as one of the two persons
involved. Freeman was familiar with Appellant from the Hazlewood neighborhood where they both resided, and he provided
a certain and unequivocal identification of Appellant. (T.T. 401-422, 477-493)

Freeman was accosted off the street and ordered onto the porch of the Robinson residence; the porch was illuminated from light
from inside the house. (T.T. 365-370) During the course of the events Appellant’s face became at least partially visible to Freeman
and he recognized Appellant as someone he knew from the neighborhood. (T.T. 370-377) See Johnson, A.2d at 6465 (jury accepted
identification testimony of victims where victims were familiar with the defendant by appearance and name and both had oppor-
tunity to observe defendant at close range in relatively well lit area despite claim that victims had but seconds to see the perpetra-
tor’s partially covered face). Additionally, while on the porch Freeman heard and recognized Appellant’s voice during the course
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of conversations that took place. (T.T. 370-377) See Commonwealth v. Jones, 954 A.2d 1194, 1197 (Pa. Super. 2008) (it is settled law
that a witness may testify to a person’s identity from his voice alone) (discussing cases).

Thus the “drunkard” Thornton aside, Freeman identified Appellant: (1) at trial; (2) in a photo array on the day of the incident;
(3) on a recorded statement on that day; and (4) at a preliminary hearing. (T.T. 372-376; 396-397; 417-418) See generally
Commonwealth v. Rios, 684 A.2d 1025, 1030, (Pa. 1996) (even though witnesses did not actually see defendant shoot victim, because
the jury could reasonably believe that the defendant was the shooter under the factual circumstances, evidence was sufficient to
sustain first degree murder conviction).

Appellant’s claim is without merit.

V.
In his final claim Appellant alleges that the Trial Court erred in permitting the introduction of four photographs which depicted

the bodies of the two victims which were moved from inside the Robinson residence to the street outside. This issue is without merit.
The admissibility of photographs of the victims in a homicide prosecution is entrusted to the sound discretion of the trial judge

and that decision will be reversed only upon abuse of discretion. Commonwealth v. Sanchez, 36 A.3d 24, 48-49 (Pa. 2011). The oft
stated test/analysis of whether photographic evidence alleged to be inflammatory is admissible is first, whether the photograph is
inflammatory by its very nature, and second, if deemed so, whether the essential evidentiary value of the photograph outweighs
the likelihood that the photograph will improperly inflame the minds and passions of the jury. Sanchez, 36 A.3d at 49 (no error in
admission of photograph of victim’s body which had been moved from its original location to porch of residence).

Here the Trial Court admitted four photographs of the two victims after they had been removed from the interior of the resi-
dence and placed outside.12 (T.T. 143-149) Because of the nature of the 911 call and potential presence of the shooter, such removal
was necessary for police safety and prompt medical aide to the victims. (T.T. 140-141)

While making reference to several Pennsylvania Supreme Court cases, the Trial Court determined that the photographs were
relevant and not inflammatory.13 (T.T. 147) The Trial Court noted that the Commonwealth was seeking first degree murder convic-
tions and the photographs were proof of the intent element of that crime. (T.T. 148) See McCutheon, 454 A.2d at 602 (in assessing
the intent of the actor in a case of criminal homicide the fact finder who deals in such an intangible inquiry must be aided to every
extent possible). Finally the Trial Court provided an appropriate instruction as to the limited purpose for which the photos could
be admitted. (T.T. 153-154)

The Trial Court recognized that in today’s society jurors are routinely exposed to similar materials that are equally if not more
gruesome than the photographs admitted here. (T.T. 147) As the McCutheon court aptly stated,

A criminal homicide trial is, by its very nature, unpleasant, and the photographic images of the injuries inflicted are
merely consonant with the brutality of the subject of inquiry. To permit the disturbing nature of the images of the
victim to rule the question of admissibility would result in exclusion of all photographs of the homicide victim, and
would defeat one of the essential functions of the criminal trial; inquiry into the intent of the actor. There is no need
to overextend an attempt to sanitize the evidence of the condition of the body as to deprive the Commonwealth of
opportunities of proof in support of the onerous burden of proof beyond a reasonable doubt.

McCutheon, 454, A.2d at 549. 
This claim is without merit.

CONCLUSION
Based on the foregoing, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: May 23, 2012
1 18 Pa. C.S. § 2501 (a)
2 18 Pa. C.S. § 3502 (c) (1)
3 18 Pa. C.S. § 6106 and § 6106
4 18 Pa. C.S. § (a) (1)
5 18 Pa. C.S. § 2705
6 18 Pa. C.S. § 3701 (a) (1)
7 18 Pa. C.S. § 903
8 “T.T.” refers to the Trial Transcript of June 20-July 2, 2010.
9 “S.T.” refers to the Suppression Hearing transcript of February 18, 2010.
10 “H.T.” refers to the hearing held on May 24, 2010.

11 While the cold record may not reveal it, in this circumstance it was plainly and palpably obvious that Thornton’s memory loss
and reluctance to confirm his prior identification was feigned rather than owing to any genuine loss of memory from alcohol abuse. 
12 Exhibit 16 - Photograph of Rachel Robinson on her back with her wig displaced.
Exhibit 17 - Photograph of Rachel Robinson as placed next to her sister Daneen.
Exhibit 19 - Photograph of Daneen Robinson as she lay next to her sister, blood stains visible on her t-shirt and blue jeans.
Exhibit 20 - Photograph of gunshot entrance and exit wounds to Daneen Robinson’s face. (T.T. 166-168)
13 Commonwealth v. Brown, 786 A.2d 967, 970 (Pa. 1998)
Commonwealth v. Rompilla, 653 A.2d 626, 630 (Pa. 1995)
Commonwealth v. Jacobs, 639 A.2d 786, 789 (Pa. 1994)
Commonwealth v. McCutheon, 454 A.2d 547, 602 (Pa. 1982)
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Commonwealth of Pennsylvania v.
Brittany Leigh Williams

Criminal Appeal—PCRA—Homicide—Ineffective Assistance of Counsel—Trial Preparation—Failure to Advise of Plea Offer

No. CC 200306034, 200305219. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—May 29, 2012.

OPINION
Defendant, Brittany Leigh Williams, was charged at CC: 200305219 with one count of Criminal Homicide (18 Pa.C.S.A. §2501) and

at CC: 200306034 with two counts of Simple Assault (18 Pa.C.S.A. §2701); one count of Terroristic Threats (18 Pa.C.S.A. §2706); one
count of False Imprisonment (18 Pa.C.S.A. §2903); one count of Kidnapping (18 Pa.C.S.A. §2901); and one count of Criminal Conspiracy
(18 Pa.C.S.A. §903). A three-day jury trial was held before the Honorable Robert E. Colville from June 28, 2004 - June 30, 2004.

During the trial, Judge Colville entered a Judgment of Acquittal on the charges of simple assault. On July 1, 2004, the jury found
defendant guilty of first-degree murder as well as all other remaining counts. On October 14, 2004, defendant was sentenced to
Life Without Parole for first-degree murder, plus a consecutive 20 - 40 months of incarceration for the kidnapping and another 20-40
months consecutive for the criminal conspiracy charge. Attorneys Diffenderfer and Farrell represented defendant at her sen-
tencing. On October 23, 2004, defendant filed Post Sentence Motions. A hearing was held on March 22, 2005, at which time
testimony was taken including that of trial counsel DeFazio. On April 23, 2005, defendant’s Post Sentencing Motions were
denied by operation of law.

On April 29, 2005, Mr. Farrell filed a timely appeal to the Superior Court at number 773 WDA 2005. Judge Colville filed his Trial
Court Opinion on January 9, 2006. Subsequently, Mr. Farrell discontinued said appeal without the knowledge of defendant.
Defendant was advised to file a Petition for Post Conviction Relief and did so pro se on April 18, 2007. As Judge Colville was then
sitting as a Superior Court Judge, the case was assigned to this court for the PCRA action. Attorney Scott Coffey was appointed
and filed a Petition Pursuant to the Post Conviction Relief Act, requesting Reinstatement of Appellate Rights Nunc Pro Tunc. On
May 29, 2007, this court granted defendant’s Petition and reinstated defendant’s appellate rights. Attorney Coffey filed an appeal
to the Superior Court on June 25, 2007. The Superior Court affirmed the judgment on April 22, 2009, and the Supreme Court denied
the Petition for Allowance of Appeal on December 30, 2009.

Defendant filed a Petition for Post Conviction Relief on August 6, 2010, represented by Milton Raiford, Esq. An evidentiary
hearing was held on June 20, 2011, and attorneys were ordered to brief any disputed issues and testimony would conclude on
November 14, 2011. After a review of the file, the transcript of the evidentiary hearing, a full review of the record including trial
transcripts, this court entered an Order of Court dated November 16, 2011, which denied the defendant’s petition. This timely
appeal followed.

On January 3, 2012, defendant filed her Concise Statement of Matters Complained of on Appeal which raises 6 issues. Issue
1- 4 each raises a claim of ineffective assistance of counsel and, as such, will be addressed together. The defendant questions:

1) Whether trial counsel gave ineffective assistance for failing to properly prepare appellant for her testimony on direct
examination in a first degree murder case?

2) Whether trial counsel gave ineffective assistance for failing to develop a record of voluntary intoxication and drug use
and by failing to object to the incorrect, confusing, and misleading jury instructions on the issue of voluntary intoxication
and drug use?

3) Whether trial counsel gave ineffective assistance for failing to fully develop testimony on the issue of “heat of passion”
and voluntary manslaughter; and by failing to prepare and request a charge to the jury on voluntary manslaughter?

4) Whether trial counsel gave ineffective assistance of counsel for failing to properly communicate to defendant and her
parents the plea bargain negotiations which then exposed appellant to a verdict of first degree murder and a life sentence
without parole.

The law is well settled in Pennsylvania having been enunciated by the Supreme Court. In order for a defendant to obtain
relief based on ineffective assistance of counsel, the defendant must show: (1) the underlying legal claim has arguable merit;
(2) counsel had no reasonable basis for his or her action or inaction; and (3) the petitioner suffered prejudice because of coun-
sel’s ineffectiveness. Commonwealth v. Dennis, 950 A.2d 945, 954 (Pa. 2008). A petitioner establishes prejudice when he
demonstrates “that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Commonwealth v. Tedford, 960 A.2d 1, 12 (Pa. 2008).

In essence, each claim of the first four claims asserts that Mr. DeFazio did not properly prepare for trial.

In this determination, we must be highly deferential to the decisions of counsel. Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)

…

In preparation of appellant’s defense, at both the guilt phase and the sentencing phase, appellant’s lawyers investigated
appellant’s family background and social history. The psychological report commissioned ... also developed appellant’s
family background, and detailed aspects of his troubled childhood. Moreover, counsel spoke with both appellant Cross
and his sister regarding his background. Counsel did not interview appellant’s other siblings. Appellant contends that his
lawyers’ failure to contact his other siblings was error. However, appellant does not specify what mitigating information
they could have added to assist in his defense, other than to provide cumulative evidence of his childhood. Therefore,
considering ineffectiveness of counsel based upon their omitted testimony is too tenuous and speculative.

Commonwealth v. Cross, 634 A.2d 173, 177 (Pa. 1993)

At the PCRA hearing, Mr. DeFazio credibly testified that he did conduct an inquiry into Ms. Williams’ past including her father’s
alcoholism and her past history of admittance into medical treatment. (PCRA Hearing Transcript, hereinafter “PCRA”, at 111, 142,
143). Additionally, Mr. DeFazio credibly testified that he talked to a friend of the family, Dr. Karen Plavin, a psychologist who helps
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with addiction, and obtained information from her as well. (PCRA at 94-95)
When applying Commonwealth v. Cross with regard to investigating appellant’s family background and history assisting and

mitigating in Ms. Williams’ favor, this court found that anything more from Mr. DeFazio would have been “cumulative evidence”
and that any more information would have been “tenuous and speculative” as cited in Cross. Additionally in Commonwealth v. Rios,
920 A.2d 790, 812 (Pa. 2007), our Supreme Court has said that an “appellant fails to establish prejudice in connection with an inef-
fectiveness claim based on counsel’s failure to investigate and present additional evidence in support of a finding of a mitigating
circumstance when that mitigating circumstance was already found to exist without the benefit of the additional evidence.” Id.

With regard to defense counsel’s alleged ineffectiveness regarding the explanation of charges and plea agreement, the Sixth
Amendment guarantees the effective assistance of counsel at all stages of a criminal proceeding, including during the plea process.
Commonwealth v. Lynch, 820 A.2d 728, 732 (Pa. Super. 2003). In Lynch, defendant argued that his trial counsel was ineffective for
either advising him to plead guilty when the Commonwealth’s promises were illusory, or in the alternative, for advising him to
plead guilty when no agreement existed, while leading Lynch to believe an agreement was in place. “Both of these arguments were
foreclosed by the trial court’s finding that trial counsel made no unwarranted representations to Lynch. Trial Ct. Op., 2/20/02, at
7. Because the record supports that finding, there can be no ineffectiveness.” Commonwealth v. Lynch, 820 A.2d 728, 733 (Pa.
Super. Ct. 2003).

In the instant case, Mr. DeFazio credibly testified that he attempted to work out a plea agreement with prosecution and informed
his client, although it was not in writing. (PCRA at 125-126). Throughout the PCRA appeal hearing, Mr. DeFazio credibly testified
that he informed defendant of everything including the length of sentencing and that it may be an open plea. DeFazio credibly
testified that even during the trial, he thought that defendant should take the plea offered (PCRA at 128, 130, 134, 146) but she did
not want to because it was an open plea as to the sentence and she continued to maintain her innocence (PCRA at 128). Based on
Lynch, as long as Mr. DeFazio did not make any “unwarranted representations”, this was an adequate representation of the plea
agreement to defendant.

Defendant further claims that Mr. DeFazio did not prepare her enough for trial with the understanding of charges. Throughout
the course of his credible testimony at the evidentiary hearing, Mr. DeFazio testified that he had discussed the charges with defen-
dant and her parents concentrating on first- and third-degree murder. (PCRA at 90, 91, 94, 123, 124). He further testified that he
discussed the criminal conspiracy charge several times, recalling a specific conversation at his dining room table when defendant’s
mother began to cry discussing that her daughter could be sentenced to life imprisonment (PCRA at 90-91). He further credibly
testified that it was his understanding that defendant was going to admit to the misdemeanor charge of assault and follow through
with the strategy that had been discussed. (PCRA at 119-120, 128). However, when defendant took the stand at trial, she changed
her story and denied everything including the misdemeanor charge. As discussed in Commonwealth v. Carpenter, 617 A.2d 1263,
1270 (Pa. 1992), counsel cannot be responsible for appellant’s voluntary decisions to expand prepared testimony.

Finally, Appellant argues that trial counsel was ineffective in failing to prepare him adequately for trial. The chief
complaint is that if trial counsel had spent enough time with Appellant, he would not have made various damaging
admissions and statements when he testified. The PCRA court rejected this claim, noting that Appellant was very
familiar with the criminal justice system and there was extensive preparation of Appellant for this trial. Under such
circumstances, we agree that counsel cannot be blamed for Appellant’s voluntary decision to expand his prepared testi-
mony and make damaging remarks.

Commonwealth v. Carpenter, 617 A.2d 1263, 1270 (Pa. 1992)

Our Supreme Court has stated:

Even assuming that Appellant’s claim is of arguable merit and that counsel failed to have a reasonable basis for failing
to further investigate mental health and abuse issues in the penalty phase of trial, Appellant has failed to demonstrate
that he was prejudiced by counsel’s substandard performance. Such a showing has always been a prerequisite to a claim
alleging the ineffective assistance of counsel. See Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987); Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). In order to demonstrate prejudice in this context,
Appellant must show that there is a reasonable probability that, absent counsel’s failure to present the mitigation evi-
dence he currently proffers, he would have been able to prove at least one mitigating circumstance by a preponderance
of the evidence and that at least one jury member would have concluded that the mitigating circumstance(s) outweighed
the aggravating circumstance(s). See 42 Pa.C.S. § 9711(c).

Commonwealth v. Brown, 872 A.2d 1139, 1150-51 (Pa. 2005)

These cases demonstrate that in order for these claims to have been considered, defendant would need to show that there is a
reasonable probability that absent counsel’s failure to present the mitigation evidence, she would have been able to prove at least
one by the preponderance of the evidence. This court does not find that there is any probability of this having occurred.

Regarding defendant’s claims of defense counsel’s failure to request additional charges,

It is clear that jury instructions regarding particular crimes or defenses are not warranted where the facts of the case do
not support those instructions. See Commonwealth v. Browdie, 543 Pa. 337, 347-50, 671 A.2d 668, 673-74 (1996); see also
Commonwealth v. Harris, 542 Pa. 134, 139-40, 665 A.2d 1172, 1175 (1995) (no self-defense instruction required where the
evidence did not support self-defense); Commonwealth v. Carter, 502 Pa. 433, 443-44, 466 A.2d 1328, 1332-33 (1983) (trial
counsel not ineffective for failing to request instruction on voluntary manslaughter where no evidence existed to support
a conviction for that offense).

Com. v. Washington, 692 A.2d 1024, 1028, (Pa. 1997)

A person is guilty of “heat of passion” voluntary manslaughter “if at the time of the killing [he or she] reacted under a sudden
and intense passion resulting from serious provocation by the victim.” Commonwealth v. Ragan, 743 A.2d 390, 396 (Pa. 1999);
Commonwealth v. Miller, 987 A.2d 638, 649-50 (Pa. 2009). “The ultimate test for adequate provocation remains whether a reason-
able man, confronted with this series of events, became impassioned to the extent that his mind was incapable of cool reflection.”
Commonwealth v. Thornton, 431 A.2d 248, 252 (Pa. 1981); Commonwealth v. Miller, 987 A.2d 638, 650 (Pa. 2009).

Mr. DeFazio credibly testified that he had ongoing discussions with defendant from which he believed that defendant was upset
with victim after Rodney had been talking on the phone to a paramour and that defendant became agitated and violent. (PCRA at
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116 -119). Throughout the PCRA hearing, Mr. DeFazio credibly testified that his strategy for the case became that defendant was
guilty of the assault and possibly the restraint charges but that she did not participate in the killing and, in fact, attempted to talk
Rodney out of the act. It was the PCRA Court’s opinion that Mr. DeFazio had a reasonable strategy that changed and developed
with the defendant’s changing admissions. Further, that Mr. DeFazio’s strategy was based on experience and knowledge as an attor-
ney. Commonwealth v. Moore, 860 A.2d 88, 97 (Pa, 2004), suggests that although mitigating evidence exists, it does not need to be
cited with specificity as long as trial counsel makes a “zealous” effort. The record supports the finding that Mr. DeFazio argued for
third degree murder zealously and satisfied his obligation.

Obviously, just as there are cases where evidence in mitigation exists, there are those instances where no evidence in mit-
igation exists or is obtainable by reasonable means. Thus, the mere fact that [Moore’s] trial counsel presented no specific
evidence in mitigation does not render their performance ineffective.... [T]he record reveals that defense counsel made
substantial efforts on appellant’s behalf in this case, and they cannot be faulted for the lack of available mitigating evidence
given the circumstances present, .... Trial counsel made zealous argument in mitigation of appellant’s crime during the
penalty phase given the limited evidence in mitigation, and appellant fails to advise this court what mitigating evidence
could have been offered.

Commonwealth v. Moore, 860 A.2d 88, 97 (Pa. 2004)

Based upon the foregoing analysis and PCRA Court findings, the defendant’s claims of ineffective assistance of counsel are
without merit.

5) Whether trial court erred in refusing to extend the holding of the US Supreme Court in Graham v. Florida, 130 S.Ct. 2011 (2010)
and finding that appellant’s sentence of life without parole represents cruel and unusual punishment.

In this claim, defendant relies on Graham v. Florida, 130 S. Ct. 2011, 2023, 176 L. Ed. 2d 825 (2010), as modified (July 6, 2010),
which states:

Juvenile offenders who committed both homicide and non-homicide crimes present a different situation for a sentencing
judge than juvenile offenders who committed no homicide. It is difficult to say that a defendant who receives a life
sentence on a non-homicide offense but who was at the same time convicted of homicide is not in some sense being
punished in part for the homicide when the judge makes the sentencing determination. The instant case concerns only
those juvenile offenders sentenced to life without parole solely for a non-homicide offense.

…

Roper established that because juveniles have lessened culpability they are less deserving of the most severe punish-
ments. 543 U.S., at 569, 125 S.Ct. 1183. As compared to adults, juveniles have a “ ‘lack of maturity and an underdeveloped
sense of responsibility’ ”; they “are more vulnerable or susceptible to negative influences and outside pressures, including
peer pressure”; and their characters are “not as well formed.”

Graham v. Florida, 130 S. Ct. 2011, 2026, 176 L. Ed. 2d 825 (2010),
as modified (July 6, 2010)

The case differs from Graham in several ways but most central to the discussion is that defendant was NOT of juvenile age and
WAS charged with homicide.

Although Graham does recognize a new constitutional right, that right extends only to juveniles convicted of non-homi-
cide offenses who are sentenced to life in prison without the possibility of parole. The Graham Court declined to consider
whether this new constitutional right applies to juveniles sentenced to life without parole for a homicide offense. See
Graham, 130 S.Ct. at 2023. The United States Supreme Court tailored its holding only to juveniles sentenced to life in
prison without parole for non-homicide offenses and Chambers does not argue to the contrary.

…

In concluding, we note that the United States Supreme Court has not yet addressed the issue of whether a mandatory
sentence of life imprisonment without the possibility of parole for juveniles convicted of a homicide offense is unconsti-
tutional under the Eighth Amendment, but it has agreed to do so in two homicide cases. Nonetheless, at this point in time,
Chambers cannot base his argument on a constitutional right that has been recognized by the United States Supreme
Court (or the Pennsylvania Supreme Court). We conclude that the PCRA court did not err by finding that Chambers failed
to establish the exception to the PCRA timeliness requirements pursuant to 42 Pa.C.S.A. § 9545(b)(1)(iii) and dismissing
his PCRA petition on that basis.

Commonwealth v. Chambers, 35 A.3d 34, 43-44 (Pa. Super. 2011)

In doing so, we reasoned that the appellant’s attempt to invoke an exception to the PCRA timeliness requirements by
specifically relying upon Graham can afford him no relief because, unlike in Graham, the appellant had been a juvenile
when he committed the crime of homicide and had been sentenced to life in prison without the possibility of parole.
Commonwealth v. Ortiz, 17 A.3d 417, 421-422 (Pa.Super.201 1). Similarly, in the matter sub judice, Appellant has received
a sentence of life imprisonment without the possibility of parole following his conviction of first- degree murder. In light
of Ortiz, supra, we find Appellant’s claim his sentence constitutes cruel and unusual punishment is without merit.

Commonwealth v. Whitaker, 30 A.3d 1195 (Pa. Super. 2011)

The law is clear. The age of majority in Pennsylvania is as follows:

“Child.” An individual who:
is under the age of 21 years who committed an act of delinquency before reaching the age of 18 years; or
was adjudicated dependent before reaching the age of 18 years and who, while engaged in a course of instruction or treat-
ment, requests the court to retain jurisdiction until the course has been completed, but in no event shall a child remain
in a course of instruction or treatment past the age of 21 years.
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42 Pa. Cons. Stat. Ann. § 6302 (West)

Case law has clarified the “Age of Majority” and the Superior Court should not consider that defendant was close to juvenile age.

The Superior Court must not upset the certification decision of a juvenile court unless the court has either failed to pro-
vide “specific reasons for its conclusion that the juvenile is not amenable to treatment” or “the court committed a gross
abuse of discretion.” Commonwealth v. Moss, 518 Pa. 337, 341, 543 A.2d 514, 516 (1988) (quoting Commonwealth v.
Stokes, 279 Pa.Super. 361, 367, 421 A.2d 240, 243 (1980)). The existence of facts in the record that would support a
contrary result does not demonstrate a gross abuse of discretion. Id. at 341-42, 543 A.2d at 516. To rise to a level of gross
abuse of discretion, the court rendering the adult certification decision must have misapplied the law, exercised unrea-
sonable judgment, or based its decision on ill will, bias, or prejudice. Commonwealth v. Rush, 522 Pa. 379, 385 n. 1, 562
A.2d 285, 287 (1989).

Commonwealth v. Jackson, 722 A.2d 1030, 1032 (Pa. 1999)

Based upon the foregoing analysis of Graham and the law in Pennsylvania that applies Graham, this claim is without merit.

6) Whether the trial court erred in refusing to permit appellant the opportunity to be present in court at the time the trial court
rendered its decision on appellant’s post conviction relief petition, the trial court having earlier postponed its decision to enable
appellant to be present.

It is well established that a defendant has a constitutional right to be present at any court proceeding that bears a reasonable
relation to his opportunity to defend, Snyder v. Massachusetts, 291 U.S. 97, 106, 54 S.Ct. 330, 332 (1934); Commonwealth v.
McNamara, 662 A.2d 9, 11 (1995). The defendant had been present at all aspects of her trial and the PCRA evidentiary hearing,
notwithstanding the limited nature of the PCRA evidentiary hearing, defendant did not have a constitutional right to be present at
the decision as it was within the court’s discretion to have entered an Order of Court without anyone present. On November 16,
2011, the attorneys appeared and were asked by the court, “anybody want to supplement anything?” Both Mr. Raiford and Ms.
Shipley said they had nothing. The court stated, “I have reviewed the submissions. I recall the testimony. Motion for PCRA is
denied. Thank you.” (Transcript of November 16, 2011, p. 2).

Based upon the foregoing, defendant’s appeal should be dismissed.

May 24, 2012

Commonwealth of Pennsylvania v.
Lavelle Gaines

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Guilty Plea—Recusal—Undue Yes Prejudice

No. CC 200914015, 200914033. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—June 20, 2012.

OPINION
The defendant was charged at CC: 200914015 with one count of Simple Assault, 18 Pa. C.S. §2701(a)(1); and one Count of

Intimidation of Witnesses or Victims, 18 Pa. C.S. §4952(a) and (b). The defendant was also charged at CC: 200914033 with two
counts of Endangering Welfare of Children, 18 Pa. C.S. §4304; two counts of Recklessly Endangering Another Person, 18 Pa.
C.S.§2705; and one count of Simple Assault, 18 Pa. C.S. §2701(a)(3). The matter was assigned to The Honorable Robert Reed who,
on May 19, 2010, accepted the defendant’s guilty pleas to Intimidation of Witnesses or Victims and one count of Simple Assault.
The remaining counts were withdrawn. On that date, the defendant was sentenced as follows: CC200914015 - Two (2) years pro-
bation and a 16 week anger management course; CC200914033 - Two (2) years probation to run consecutive to the sentence in
CC200914015; no contact with the victim; and destruction of the defendant’s 9mm handgun, along with certain costs and fines.
Defendant filed a timely Post-Sentence Motion Seeking Leave to Withdraw Guilty Plea and Appointment of New Counsel which
was heard by Judge Reed.

On June 16, 2010, the court granted defendant’s Motion and appointed Sandra Kozlowski, Esq. to represent defendant. A trial
was scheduled for June 28, 2010. On June 24, 2010, the Commonwealth filed a Motion to Reconsider Order Granting Withdrawal
of the Guilty Plea and defendant’s counsel filed a response to that Motion. On July 7, 2010, Judge Reed ordered a hearing on the
Commonwealth’s Motion, which was scheduled for September 15, 2010. Prior to that hearing, defendant removed Ms. Kozlowski
as counsel and Randall McKinney, Esq. represented defendant at the hearing. After the hearing, Judge Reed denied defendant’s
request to withdraw her pleas. Subsequently, Christopher Urbano, Esq. was appointed to assist defendant in filing a PCRA Petition
and said petition was filed on September 15, 2011. The matter was reassigned to this court for the PCRA process.

On February 15, 2012, this court held a hearing on the defendant’s Petition. On that date but prior to the hearing, the defendant
and her family were removed from the courtroom for failure to behave in an orderly fashion. When the hearing began on that date,
defendant instructed counsel to make an oral Motion for Recusal on the grounds of prejudice. This court denied the Motion. At the
conclusion of the evidentiary hearing on the defendant’s PCRA Petition, this court denied defendant’s PCRA Petition. This appeal
was timely filed.

In her Concise Statement of Matters Complained of on Appeal, defendant raises 4 issues. The first three issues (a. through c.)
all allege ineffective assistance of counsel at the plea stage and will be addressed as together.

The law is well settled in Pennsylvania having been enunciated by the Supreme Court. In order for a defendant to obtain
relief based on ineffective assistance of counsel, the defendant must show: (1) the underlying legal claim has arguable merit;
(2) counsel had no reasonable basis for his or her action or inaction; and (3) the petitioner suffered prejudice because of coun-
sel’s ineffectiveness. Commonwealth v. Dennis, 950 A.2d 945, 954 (Pa. 2008). A petitioner establishes prejudice when he
demonstrates “that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Commonwealth v. Tedford, 960 A.2d 1, 12 (Pa. 2008).
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In Com. v Rush, the Superior Court stated:

“Our law is clear that, to be valid, a guilty plea must be knowingly, voluntarily and intelligently entered.” Commonwealth
v. Pollard, 832 A.2d 517, 522 (Pa.Super. 2003).

In Commonwealth v. Fluharty, 429 Pa.Super. 213, 632 A.2d 312 (1993), we set forth guidelines to determine the validity
of a guilty plea:

In order for a guilty plea to be constitutionally valid, the guilty plea colloquy must affirmatively show that the defendant
understood what the plea connoted and its consequences. This determination is to be made by examining the totality of the
circumstances surrounding the entry of the plea. [A] plea of guilty will not be deemed invalid if the circumstances sur-
rounding the entry of the plea disclose that the defendant had a full understanding of the nature and consequences of his
plea and that he knowingly and voluntarily decided to enter the plea. Id. at 314 (quotation marks and citations omitted).
“Our law presumes that a defendant who enters a guilty plea was aware of what he was doing. He bears the burden of prov-
ing otherwise.” Pollard, 832 A.2d at 523 (citations omitted). “[W]here the record clearly demonstrates that a guilty plea col-
loquy was conducted, during which it became evident that the defendant understood the nature of the charges against him,
the voluntariness of the plea is established.” Commonwealth v. McCauley, 797 A.2d 920, 922 (Pa.Super. 2001). Thus,

[a] court accepting a defendant’s guilty plea is required to conduct an on-the-record inquiry during the plea colloquy. The
colloquy must inquire into the following areas:

(1) Does the defendant understand the nature of the charges to which he or she is pleading guilty or nolo contendere?
(2) Is there a factual basis for the plea?
(3) Does the defendant understand that he or she has the right to trial by jury?
(4) Does the defendant understand that he or she is presumed innocent until found guilty?
(5) Is the defendant aware of the permissible range of sentences and/or fines for the offenses charged?
(6) Is the defendant aware that the judge is not bound by the terms of any plea agreement tendered unless the judge
accepts such agreement? Pollard, 832 A.2d at 522-23 (citations omitted).

Com. v. Rush, 909 A.2d 805 (Pa. Super. 2006)

a. The evidence was insufficient to deny the Motion to Withdraw the Guilty Plea, under 42 Pa.C.SA § 9543 (2)(iii).
Specifically, the evidence supported a finding that the plea was forced and not knowingly entered.

b. The evidence was sufficient to find that trial counsel was ineffective under 42 Pa.C.SA § 9543 (2)(ii). Specifically, Ms.
Gaines’ trial counsel forced Ms. Gaines to enter the plea of guilty by telling her it was her only option and she did not
have the right to a trial.

The record belies defendant’s assertion that her plea was entered involuntarily. First, defendant signed a written plea agree-
ment, which indicated that defendant understood the Guilty Plea Explanation of Defendant’s Rights. At the hearing, Judge Reed
inquired as to the defendant’s signing of the Guilty Plea Explanation of Rights, asking if the defendant: 1) went over all of the
questions with her attorney, 2) answered all of them, 3) if she initialed each page of the document, 4) signed the document, 5)
understood what the Commonwealth’s attorney said with respect to the charges, and 6) specifically outlined each charge and the
penalty that would be imposed. (Plea and Sentencing Transcript of May 19, 2010, pp. 4-5).

At the evidentiary hearing on the PCRA, defendant testified that her attorneys were available to her while she was filling out
the Guilty Plea Explanation of Rights form (PCRA Hearing Transcript, hereinafter “PCRA”, p.17) and that Ms. Wilson told her it
was her best choice, to plead guilty (PCRA, p.17). Defendant was not credible in her testimony that she was forced to plead guilty
and was told she had no choice. Both attorneys who represented defendant on the day the Plea was entered testified as to their
recollection of the events surrounding this claim. Ms. Wilson Jackson (formerly Wilson) credibly testified that she had read each
question to the defendant and was with her the whole time (PCRA, p. 30). She further testified credibly that she had met with the
defendant prior to the trial date and was prepared for trial as she believed the case would go to trial and, that she had experience
conducting trials both in front of a Judge and a Jury (PCRA, p. 30, 35-36). Ms. Wilson Jackson credibly testified that she told the
defendant that she believed the Commonwealth could prove the simple assault charge and that there was an offer that Ms. Wilson
Jackson believed that the defendant should take and advised defendant as such based on her expertise (PCRA, p. 31). Ms. Wilson
Jackson credibly testified that she asked defendant if defendant had any questions or concerns defendant wanted to address
(PCRA, p. 31). Upon cross examination, Ms Wilson Jackson, credibly testified that she did not tell defendant that defendant had to
plead guilty and was prepared to go to trial that day (PCRA, p. 33). Upon questioning from the Court for clarification, Ms. Wilson
Jackson credibly testified that at the time defendant was completing the Explanation of Defendant’s Rights Form, she was read-
ing the questions to the defendant and the defendant was checking them off (PCRA, p. 34). Ms. Wilson Jackson credibly testified
that initially the defendant did check “yes” that she had been forced to enter the plea. (PCRA, p. 34) When questioned further by
the court, Ms. Wilson Jackson credibly testified as follows:

Ms. Jackson: I vaguely remember I asked her why she felt that way. I told her if it was her answer that was fine, but the
judge would reject her plea and we would have to proceed to trial. I told her –I repeated that day I had no problem taking
the case to trial. So she then did scratch off the answer and checked no. I believe I told her to initial it, but I don’t remember,
because I have not seen the colloquy since that date.

(PCRA, pp. 34-35)

Ms. Wilson Jackson credibly testified that at the time of the Plea, it was Ms. Wilson Jackson’s understanding that defendant
“absolutely” understood her rights. (PCRA, p. 39).

Defendant’s other Plea counsel, Ms. John credibly testified that she met with the defendant approximately two times in coun-
sel’s office regarding some evidence that defendant believed existed. (PCRA, pp. 43-44). She further credibly testified, that after
investigation of the incident’s underlying the charges and the witnesses that would be available (including a Sheriff from Family
Division), she thought that the plea offer was a “favorable plea offer” and advised defendant that defendant should accept the
Commonwealth’s plea offer (PCRA, p. 45). Ms. John credibly testified that she did not force or coerce defendant into accepting the
plea and was not in a habit or position to do that to clients (PCRA, p. 46). She further credibly testified that she was available to
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the defendant at the time defendant was completing the form and that the writing at the top of the form looked like Ms. John’s
handwriting “on top with the numbers” (PCRA, p. 46). Ms. John credibly testified that she was prepared to go to trial, had inves-
tigated the incident, had several reports, etc. that she intended to use and was experienced in trying both jury and non-jury cases
(PCRA, pp. 47 - 49).

As such, these claims lack merit and should be dismissed.

c. The evidence was sufficient to find that trial counsel was Ineffective under 42 Pa.C.S.A. § 9543 (2)(ii). Specifically, Ms. Gaines’
trial counsel did not properly inform Ms. Gaines of the consequences her plea would have on her career.

Next, defendant attempts to impose upon defense counsel the duty to advise defendant of all possible effects that a plea will
have on the defendant’s life. While it is understandable that defense counsel’s expertise is necessary as it relates to possible
probation/parole violations, mandatory minimum, three strikes law, etc., it does not appear that this duty covers all eventualities
of a defendant’s plea or conviction on defendant’s life (work, school, home, careers).

In this matter, defendant was aware that there might be consequences to her educational program for the pending charges.
Defendant testified that she enrolled in school after the charges were pending (PCRA, p. 20) and that she inquired of the school
about the effect that the charges or a conviction would have on her continued enrollment in the program (PCRA, p.18). While it
may have been on defendant’s mind, she did not communicate those concerns to her counsel as Ms. Wilson Jackson credibly
testified that the defendant was most concerned about her handgun and the effects that a conviction or plea would have on her gun
ownership (PCRA, p. 37). Further Ms. Wilson Jackson credibly testified that the defendant did not raise her concerns about school
when defendant came to the office for a meeting about the charges (PCRA, p. 37).

The PCRA Court could find no legal basis that the defense attorneys are charged with the duty of making recommendation about
whether people will lose their jobs. The PCRA further found the that both Ms. Wilson and Ms. John testified credibly that they did
not force the defendant into anything.

To determine a defendant’s actual knowledge of the implications and rights associated with a guilty plea, a court is free to
consider the totality of the circumstances surrounding the plea. The concept of examining the totality of the circumstances
surrounding a plea in order to determine whether a plea was voluntarily, knowingly, and intelligently entered, is well established.
Com. v. Allen, 732 A.2d 582 (Pa. 1999).

In reviewing the totality of the circumstances, the credible testimony of the defense attorneys and the mostly incredible testimony
of the defendant, the PCRA Court determined that the plea was knowingly, voluntary and intelligent.

d. This Honorable Court should have recused itself after having Ms. Gaines and her family removed from the courtroom prior to
the hearing and its failure to do so was in error. Because of this the ruling against Ms. Gaines is tainted by undue prejudice.

The standard for recusal is well-settled

It is the burden of the party requesting recusal to produce evidence establishing bias, prejudice or unfairness which raises
a substantial doubt as to the jurist’s ability to preside impartially. As a general rule, a motion for recusal is initially directed
to and decided by the jurist whose impartiality is being challenged. In considering a recusal request, the jurist must first
make a conscientious determination of his or her ability to assess the case in an impartial manner.... The jurist must then
consider whether his or her continued involvement in the case creates an appearance of impropriety and/or would tend
to undermine public confidence in the judiciary. This is a personal and un-reviewable decision that only the jurist can
make. Where a jurist rules that he or she can hear and dispose of a case fairly and without prejudice, that decision will
not be overturned on appeal but for an abuse of discretion.

Commonwealth v. Abu-Jamal, 720 A.2d 79, 89 (Pa. 1998)
(citations omitted).

When the oral Motion to Recuse was made, the court considered whether or not it could hear and dispose of the case fairly and
determined that it could (PCRA, p. 3). The record reflects that the hearing proceeded without any issues involving the behavior of
the defendant or her family.

Additionally, under Canon 3 of the Code of Judicial Conduct, “Judges should maintain order and decorum in proceedings before
them”. PA ST CJC Canon 3.

Earlier in the day, the defendant was interfering with the order and decorum of a proceeding that involved another defendant
in another case. That case did not involve defendant or defendant’s family. As such, she was ordered to leave the courtroom. This
is not an uncommon occurrence. Many people come to the courtroom awaiting their case and often talk, argue, get loud, and
otherwise attempt to interfere with the court’s ability to conduct its business and give each case and defendant the attention, order
and decorum each deserves. It is reasonable for the court to ask or, if required, order someone out of the courtroom when their
behavior is disruptive to other proceedings. There is no reason for a court to recuse itself if the jurist has made (as in this case)
the considered decision that he can hear and dispose of the case fairly and without prejudice.

Based upon the foregoing, defendant’s appeal has no merit.

June 15, 2012

Deborah L. Tomson v. John M. Tomson
Counsel Fees

1. Following several conciliations, husband and wife resolved the economic issues in their divorce proceeding, with the
husband’s counsel handwriting the final settlement agreement. After review of same, both parties executed this agreement and
a divorce decree was issued. Shortly thereafter, husband sought wife’s compliance with the terms of the settlement agreement,
asking that she execute twenty two deeds. The trial court ordered the wife to execute such deeds and awarded counsel fees since
counsel for the wife released without authorization a settlement check in the amount of $82,500 to the wife. The wife and her
counsel appealed this order.
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2. The wife alleged that the trial court abused its discretion in finding that the release of the settlement check to the wife
was unauthorized and that the imposition of counsel fees was appropriate. Counsel for the husband, however, had specifically
objected to the release of any funds until the documents, which included the twenty two deeds, were executed and provided to
counsel for the husband. Counsel for the wife had not provided to counsel for the husband the various deeds, raising an ancillary
issue of the distribution of various items of personal property.

3. The wife contends that the release of the settlement check was proper as she alleges that she complied with all of the
terms and conditions of the settlement. The trial court disagreed as the twenty-two deeds had not been submitted to counsel for
the husband. The settlement check was released prior to the execution of deeds. The trial court also found that the settlement check
was delivered to counsel for the wife with the express condition that it not be released until the deeds were executed, with it
appearing that counsel for the wife had agreed to this condition. Any dispute regarding this agreement should have been resolved
prior to the release of the settlement check to the wife. The trial concluded that the wife had not met all of the conditions of the
settlement and, therefore, the check should not have been released to her pursuant to the agreement between counsel.

4. Counsel fees were awarded without the need of a hearing as there was support in the record for the trial court’s finding
that the sanctioned party’s behavior was obdurate, vexatious, or in bad faith. The trial court in this matter believed that no eviden-
tiary hearing was needed as the trial court was well aware of the facts regarding the disputed matters. Counsel for the parties have
duties of candor and veracity to the court and to opposing counsel. The counsel fee award was warranted and appropriate.

(Christine Gale)
Brian Vertz for Plaintiff/Wife.
Paul Leventon for Defendant/Husband.
No. FD 09-000731. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Evashavik DiLucente, J.—May 7, 2012

OPINION
DEBORAH L. TOMSON (“Wife”) and her Counsel, the law firm of Pollock, Begg, Komar, Glasser & Vertz, LLC (“Counsel”),

filed separate appeals from this Court’s Order of February 27, 2012. That Order granted an Emergency Petition for Special Relief
presented by JOHN M. TOMSON (“Husband”) and provided as follows:

1. Within five (5) days of the date of this Order of Court, [Wife] shall date, execute, and where applicable, execute before
a Notary Public, the twenty-two (22) separate Quit Claim Deeds and Affidavit; and forthwith cause the originals of same
through her counsel to be timely delivered to the offices of [Husband’s] counsel; or alternatively, she shall provide written
objections to said documents with 5 days;

2. Counsel fees are imposed upon [Wife] and his [sic] counsel, Brian Vertz, Esquire, payable to [Husband] through his
counsel within five days of the date of this Order of Court, in the amount of $3,000.00 for the unauthorized and expressly
prohibited release of the $82,500 check.

For the reasons set forth herein, that Order was proper and should be affirmed.

Case History
The parties to the within domestic action, formerly Husband and Wife, were married on April 15, 1994 and separated on May

27, 2009. Wife filed a twelve count Divorce Complaint in this Court on June 29, 2009, raising, inter alia, equitable distribution,
alimony pendente lite, and alimony.

Equitable distribution was delayed for a period of time by stay of this Court, pending disposition of Wife’s appeal from a July
20, 2010 Court Order pertaining to the award of alimony pendente lite and child support.1 The Superior Court subsequently
affirmed this Court’s July 20, 2010 Order. Although Wife then filed a Petition for Allowance of Appeal to the Pennsylvania Supreme
Court, this Court lifted the stay and ordered that the case proceed on the economic issues.

The parties engaged in discovery, and proceeded towards disposition of their economic claims. Several conciliations were
conducted by this Court, with progress being made towards settlement. A final conciliation was scheduled from 1:00-3:00 p.m.
on January 23, 2012. After much negotiation, the parties believed they had reached a settlement during this conciliation and
Husband’s counsel handwrote a Final Marriage Settlement Agreement (“MSA”). Husband and his counsel signed the MSA and
submitted it to Wife for her execution. Wife subsequently refused to execute the agreement because it contained a provision
requiring her to withdraw her Petition for Allowance of Appeal from the PA Supreme Court. Wife’s counsel advised the Court
that he had not specifically addressed that issue with Wife when she had agreed to the proposed settlement.

At this point it was close to 7:00 p.m. As such, the parties agreed that Wife would retain the original MSA and would be given
until noon the next day to accept and execute the same. If she accepted, the executed agreement was to be delivered to this Court
for entry as an Order. If she declined, counsel was to advise this Court, and a trial would be scheduled. The conciliation was then
concluded.

The following day, January 24, 2012, Counsel for Wife hand delivered the executed MSA to the Court, along with correspon-
dence (attached as Exhibit “A”) informing the Court that Wife had executed the MSA that morning, and requesting the Court to
sign the same as an Order. The MSA was filed of record on January 27, 2012 and the parties were subsequently divorced by Decree
dated February 24, 2012.

On February 27, 2012, Husband presented an Emergency Petition for Special Relief to this Court, seeking Wife’s compliance
with the terms of the MSA. Specifically, Husband requested that Wife be ordered to execute twenty-two (22) quitclaim deeds and
an affidavit, pursuant to Paragraph Nine of the MSA. Husband also requested a $5,000 award of attorney fees based on Wife’s coun-
sel’s unauthorized release to Wife of an $82,500 check (due to Wife per Paragraph 3 of the MSA).

After extensive argument and thorough review of the pleadings and exhibits attached thereto, this Court granted the petition in
part. Wife was ordered to either execute the documents, or to provide written objections to the same. Additionally, Husband was
awarded attorney fees in the amount of $3,000. It is this Order from which Wife and her Counsel have filed the instant appeals.2

Wife and Counsel raise the following errors in their amended Pa. R.A.P. 1925(b) Statement of Matters Complained of on Appeal:

1. The Trial Court abused its discretion by finding that the release of a settlement check payable to [Wife] was
unauthorized and prohibited, where all of the conditions of the settlement had been met by [Wife].
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2. The Trial Court abused its discretion by awarding counsel fees to Husband without a hearing, whether as a
sanction for contempt or pursuant to 42 Pa. C.S.A. § 2503(7).

Analysis
The following two Paragraphs of the MSA are applicable to Wife’s first issue:

1) Paragraph 3, which provides: “Husband pays Wife the sum of $82,500, within 5 days of the forensic experts reaching an
agreement pursuant to ¶ 11. Husband acknowledges that this $82,500 takes into account full credit for the 3/2/10 overpayment as
set by Master Ferber, and tutoring.”

2) Paragraph 9, which provides: “Parties to execute all necessary documents of further assurance to implement the terms herein,
including but not limited to numerous quitclaim deeds.”

Following the entry of the MSA, the parties’ counsel proceeded to effectuate the terms of the same. Several letters and e-mails
were exchanged between counsel regarding various issues, including but not limited to, the proposed documents of further assur-
ance (quitclaim deeds and an affidavit), the exchange of various items of personalty, and to whom the $82,500 check should be
made payable.3 (See ¶¶ 3-6 of Husband’s Emergency Petition and related exhibits).

Husband’s counsel sent Wife’s counsel a final e-mail on Friday, February 10th stating the following: “I’ll messenger over the
referenced documents including the check, mid-morning Monday subject to the agreement that, if any of the documents aren’t
acceptable, you will not deliver or cash the check until all issues are resolved...” (See ¶ 6 of Husband’s Emergency Petition).

Pursuant to said e-mail, by letter dated February 13, 2012, Husband’s Counsel forwarded Wife’s Counsel the $82,500 check
made payable to Wife, twenty-two (22) quitclaim deeds and an affidavit for Wife’s execution. (Husband’s Emergency Petition for
Special Relief; Exhibit 3).

Two days later, on February 15, 2012, Wife’s counsel advised Husband’s counsel, inter alia, that Wife had performed all of her
obligations pursuant to the MSA, that Husband had neglected to deliver to Wife various items of personalty, and that “[p]erhaps
when these…[issues pertaining to personalty]…are cleared up, I can convince her to execute the affidavit and deeds that you have
provided us, although she has no legal obligation to do so as I have previously stated. At this time, however, she will not sign the
deeds or affidavit.” (Husband’s Emergency Petition for Special Relief; Exhibit 4)

By correspondence dated February 16, 2012, Husband’s counsel, inter alia, demanded the return of the $82,500 check. On the
same date, Wife’s counsel responded, inter alia, as follows:

a) “…I made it clear before you delivered the check on February 13 that we did not regard the deeds and affidavit as conditions
of receiving the check.”

b) “I take my instructions from Ms. Tomson, not opposing parties or their lawyers, and when Ms. Tomson requested the check
this morning, I complied with her request.”

c) that the proposed affidavit did not qualify as a document of further assurance and that Wife would not execute it.
d) that Wife was seeking the advice of a real estate lawyer regarding the quitclaim deeds, and that objections thereto, if any,

would be forthcoming. Further that “Ms. Tomson was not aware of the reference to quitclaim deeds in the hand-written order. The
order was written by your associate on the date of the conciliation and not given to us for review and contemplation until the Judge
asked us to sign it. As you recall, I objected, after which we engaged in intense negotiation over a myriad of topics leading up to
the signing of the instrument at nearly 7:00 p.m. in the Judge’s chambers.” (Husband’s Emergency Petition for Special Relief;
Exhibit 6)

Husband subsequently prepared and presented the Petition for Special Relief which resulted in the Order being appealed.
In her first issue, Wife contends that the release of the settlement check was proper because “all of the conditions of the set-

tlement had been met by [Wife].” This contention is patently false. Paragraph 9 of the MSA required the parties to execute all
necessary documents of further assurance, including quitclaim deeds. It is undisputed that at the time of Wife’s Counsel’s
release of the check, Wife had not executed the quitclaim deeds or affidavit. While Wife may have had a valid argument that
she was not obligated to execute the affidavit, this dispute had not been resolved. Clearly, however, Wife had no basis to deny
her obligation to execute the deeds, which were specifically referenced in the MSA.4 Thus, Wife had not performed all of her
obligations pursuant to the MSA.

Regardless of whether Wife had performed her MSA obligations, the check was delivered to Wife with the express condition
that it not be released until the deeds and affidavit had been agreed upon. Husband’s counsel’s e-mail recites that counsel had
agreed on this condition. Wife’s counsel argued that he had never agreed to this condition and that he had informed opposing counsel
of the same prior to the February 13th delivery of the check.

This Court queried Wife’s counsel as to the precise content, date, and method of this communication. There was no such
communication. Wife’s counsel had merely advised Husband’s counsel that Wife was not legally obligated to sign the deeds
or affidavit. Wife’s counsel contended that this statement constituted notice to Husband’s counsel that he did not agree to the
conditional delivery of the check. This Court found Counsel’s contention preposterous. This is particularly true when the last
communication from Husband’s counsel specifically referenced counsels’ agreement to the conditional delivery. Wife’s coun-
sel should have immediately notified opposing counsel that his communication was in error. He did not. Instead he accepted
the check three days later, which was accompanied by a letter which again referenced this agreement. And again, Wife’s
counsel remained silent.

This Court found Wife’s counsel’s position untenable. Wife’s counsel’s acceptance of the check, without repudiating the terms
of its delivery, implied his consent to the agreement. An inference of assent to a written communication may be made under
circumstances where one’s dissent would, in ordinary experience, have been expressed if the communication had not been
correct. Bednorzenski v. Schrager, 189 A. 690 (Pa. Super. 1937). Certainly an attorney, in ordinary experience, would immediately
express his dissent to a communication which inaccurately memorialized an agreement he had entered.

Moreover, Husband’s counsel justifiably relied on Wife’s Counsel’s silence as a confirmation of his agreement to the stated
condition. As such, Wife’s counsel is estopped from denying the same. Equitable estoppel “arises when one by his acts, represen-
tations, or admissions, or by his silence when he ought to speak out, intentionally or through culpable negligence induces another
to believe certain facts to exist and such other rightfully relies and acts on such belief, so that he will be prejudiced if the former
is permitted to deny the existence of such facts.” (citations omitted). Liberty Property Trust v. Day-Timers, Inc., 815 A.2d 1045,
1050 (Pa. Super. 2003).

Wife could have petitioned this Court to release the check. This Court acknowledged that Wife had a legitimate argument; the
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check was due in five (5) days of the forensic experts’ agreement, while there was no time frame for her execution of the docu-
ments of further assurance. Instead, however, Wife’s counsel elected to release the check in complete disregard of his agreement
with, and obligation to, opposing counsel.

In sum, Wife had not met all of the conditions of settlement. Even if she had, Wife’s counsel was not authorized to release or
cash the check pursuant to his agreement with opposing counsel. Accordingly, Wife and Counsel’s first assertion of error is wholly
without merit.

Wife and Counsel next contend that this Court erred in awarding counsel fees to Husband without a hearing, whether as a
sanction for contempt or pursuant to 42 Pa. C.S.A. § 2503(7). The authority to award counsel fees is by statute, as taxable costs
for dilatory, obdurate or vexatious conduct, and by the Court’s own inherent power to take appropriate action to ensure that the
Court’s business is conducted in an orderly fashion. Such inherent power includes the ability to take necessary actions against an
attorney, who is an officer of the court, in the form of reimbursement to parties of amounts lost due to the attorney’s misconduct.
See, Coburn v. Domanosky, 390 A.2d 1335 (Pa. Super. 1978).

The trial court has great latitude and discretion with respect to an award of attorney fees. Scalia v. Erie Insurance Exchange,
878 A.2d 114 (Pa. Super. 2005). “If there is support in the record for the trial court’s findings of fact that the conduct of the party
was obdurate, vexatious or in bad faith,” that decision will not be disturbed on appeal. Id. at 116. And, where the facts are
undisputed, an evidentiary hearing is not required prior to an award of counsel fees pursuant to section 2503. Wood v.
Geisenhemer-Shaulis, 827 A.2d 1204 (Pa.Super. 2003), citing Kulp v. Hrivnak, 765 A.2d 796 (Pa.Super. 2000).

In the case sub judice, there was no need for an evidentiary hearing. The underlying facts were well known to this Court and
the facts surrounding the delivery and release of the check were set forth in Husband’s petition and the correspondence between
counsel appended thereto. The facts consisted of the communications between counsel and the MSA, the content of which were
undisputed and filed of record. To schedule a hearing would have amounted to a waste of judicial economy and further delay. Both
sides were given ample opportunity and latitude to argue the motion and their respective positions. Neither party asserted that
there were additional facts, evidence, or testimony necessary to resolve the matter. Indeed, Wife’s counsel did not argue that an
evidentiary hearing was necessary, and never requested the same. As a result, the contention that a hearing was necessary is simply
misplaced.

While Wife’s counsel may have been zealously representing his client, he cannot ignore his duty of candor and veracity to the
Court and opposing counsel. It appeared to this Court that he had. First, Wife’s counsel stated that the MSA was signed at 7:00 p.m.
in chambers, and implied that the provision regarding the documents of further assurance was deceitfully inserted. He further
implied that Wife was unduly pressured and did not have sufficient time to review the MSA. The truth, however, is reflected in
Wife’s counsel’s own correspondence attached to this Opinion. Wife and her counsel had the entire night and next morning to
review the agreement. Second, Wife’s Counsel’s assertion that Wife had complied with all of her obligations under the agreement
was simply not true. By his own admission, she had not signed the 22 Quitclaim deeds. Third, Wife’s counsel never directly advised
Husband’s counsel that he did not agree to the conditional delivery of the check. Certainly, if he had, Husband’s Counsel would not
have tendered the check on February 13, 2012. Husband’s Counsel tendered the check in good faith and in accordance with proper
professionalism.

As an officer of the Court, Wife’s Counsel’s behavior, conduct, statements and contentions were lacking in veracity and candor,
both to the Court and to opposing Counsel. His release of the check was unauthorized and improper, and this Court deemed his
behavior dilatory, obdurate and vexatious. As such, the counsel fee award was warranted and appropriate.

Finally, this Court notes that Wife has not challenged the reasonableness of the fees awarded in her Statement of Matters
Complained of on Appeal. Nevertheless, Husband’s counsel’s $325 hourly rate, and his associate’s $175 hourly rate, are of record
and known to this Court from prior proceedings in this matter. The fees awarded were certainly reasonable considering the award
followed a 6 hour conciliation, numerous letters, and the preparation and presentation of the petition.

For the reasons set forth herein, this Court’s Order of February 27, 2012, should be affirmed.

BY THE COURT:
/s/Evashavik DiLucente, J.

Dated: May 7, 2012

1 A more detailed history is set forth in this Court’s Opinion related to that appeal and filed at Superior Court No. 1214 WDA 2010.
2 Wife filed her Notice of Appeal, by and through her Counsel, on March 12, 2012. Thereafter, on March 19, 2012, Wife’s Counsel
filed a Notice of Appeal on behalf of himself and his law firm.
3 Both parties agreed that the forensic experts reached the agreement referenced in Paragraph 3, so that Husband was then
obligated to pay the $82,500.
4 While Wife may have had an objection to the form or content of the proposed deeds, she was undeniably obligated to transfer by
quitclaim deed her interest in the real estate awarded to Husband.
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Howard Trail, individually and as Administrator
of the Estate of Jessica Trail, deceased,

Sue Trail, Tammie Grice, individually and as Administratrix
of the Estate of William Grice, deceased,

Michael Trail, and Amanda Delval v.
Timothy Lesko and Pittsburgh Lodge No. 11 Benevolent and Protective Order of Elks,

a Pennsylvania Corporation, t/d/b/a B.P.O.E. Pittsburgh Lodge 11
Personal Injury—Discovery—Facebook

No. GD-10-017249. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—July 3, 2012.

OPINION and ORDER of COURT
I.

The subjects of this Opinion and Order of Court are the motion of Michael Trail seeking access to defendant Timothy Lesko’s
Facebook profile and defendant’s motion seeking access to plaintiff Michael Trail’s Facebook profile.

I am responsible for discovery disputes in General Docket cases that are not on a trial list. Within the past year, defendants are
far more frequently presenting motions seeking access to the plaintiffs’ Facebook profiles.1

Usually, I have disposed of these motions through rulings from the Bench (frequently acceptable to both parties).
In order that I may provide a context for the arguments presented by counsel and the implications of my rulings involving the

discovery of Facebook content, I have included, at Part II of this Opinion, a brief discussion of what Facebook is, how it is used,
and what information is available to its users.

In Part III of this Opinion I identify and discuss the Pennsylvania cases in which parties have requested access to information
on Facebook.2

In Part IV of this Opinion I discuss selected opinions of other state courts and federal courts pertaining to the discovery of
Facebook content.

In Part V of this Opinion I deny plaintiff ’s and defendant’s motions, which are the subject of this Opinion and Order of Court,
because of the protections that Pa.R.C.P. No. 4011(b) affords Facebook content.

II.
Social networking sites3 are web-based services that allow individuals to construct a public or semi-public profile within a

bounded system, choose from a list of other service users with whom they intend to share a connection, and navigate among those
connections and those made by others within the system. Users create a unique user identity, establish relationships with others
who have done the same, join communities of users who share connections, and exchange information among one another.4

Social networking sites like Facebook utilize “Web 2.0” technology, which allows users to create and edit content on a web page
while interacting with other users simultaneously in real time.5 With respect to Facebook, an individual initially creates a “profile,”
which functions as a personal web page and may include, at the user’s discretion, numerous photos and a vast array of personal
information including age, employment, education, religious and political views and various recreational interests. Once a profile
is established, the user is encouraged to connect with other Facebook users - so-called “Friends” - with whom they exchange
limited access to their respective profile pages and the ability to post pictures, comments and other content thereon.6 Each time
content is posted directly to a user’s profile page, the recipient user has the administrative capability to delete the offered content
from his or her own profile.

In a departure from the control generally afforded a user over the content of his or her own profile page, Facebook employs a
system whereby users may “tag” others in photographs and other content, thereby establishing a link from that content to the
tagged user’s profile page.7 For example, User A uploads a photo to his or her own profile page of several individuals including
User B. User A “tags” User B in the photo. Once tagged, the photo on User A’s profile page will contain a link directing individuals
to User B’s profile.8 While User B’s profile will indicate that he or she has been tagged in User A’s photo, and the tagged photo will
unwittingly appear among the pictures that User B has selected for publication on his or her own profile page.9

Finally, any time any user posts content to their own or their Friends’ profile pages, this information appears in the user’s and
user’s Friends’ “news feeds.” The news feed provides a constantly updating display of activity among the user and the user’s
Friends. From this page, the user will be notified any time a Friend is tagged in an item, posts a status update or a news story, or
comments on another’s content.10

The sheer volume of potentially relevant information is staggering.11 In the aggregate, users collectively update their “statuses”
(a short indication of what’s on a user’s mind at a given moment, posted to the their own profile page) more than 60 million times
each day. Individual users create on average 90 pieces of content every month (photos, status updates, comments or other posts)
with fully half of all Facebook users accessing their individual profiles on a given day.12 Facebook users collectively upload 300
million photos to the site each day.13

Not all information posted on Facebook by a user is universally public, viewable by anyone with an Internet connection or even
all other Facebook subscribers. By adjusting Facebook’s default privacy settings, each user is empowered to limit the classifica-
tion of persons (and, in some cases, specific individuals) who are permitted access to a user’s profile page and the content con-
tained therein. Although some information is always considered public and accessible to everyone,14 other information is accessible
only by those people to whom the user grants access, usually limited to the user’s Friends or Friends of those Friends. Finally, users
can exchange messages not unlike traditional email, which, like email, are only accessible to the sender and recipients.

III. PENNSYLVANIA CASES15

McMillen v. Hummingbird Speedway Inc., 2010 WL 4403285, No. 113-2010 CD (Jefferson C.P. Sep. 9, 2010) (Foradora, P.J.). The
defendant collided with the plaintiff during the final “cool down lap” in a stock car race The plaintiff sought damages from
Hummingbird, Inc., the corporate owner of the racetrack where the alleged injuries occurred. The plaintiff claimed substantial
injuries including possible permanent impairment, loss and impairment of general health, strength and vitality and an ongoing
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inability to enjoy certain pleasures in life. Upon review of the publicly accessible portion of the plaintiff ’s Facebook profile, the
defendant discovered the plaintiff ’s comments about a fishing trip and his attendance, as a spectator, at another race in Florida.
Thereafter, the defendant sought to compel the production of the plaintiff ’s user name and password to gain access to the private
portions of the plaintiff ’s profile under the assumption that more relevant information might be contained within.

Because the public profile indicated that relevant information might be contained in the private portion showing that the plain-
tiff ’s injuries were exaggerated, and because no privilege exists between mere Friends (and even if it did, any privilege was waived
once the information was shared with others), the court directed the plaintiff to provide the defendant’s counsel with the login and
password information on a read-only basis. No information was to be divulged to any defendants in the case unless pursuant to
further order of court.

•
Zimmerman v. Weis Markets, Inc., 2011 WL 2065410, No. CV-09-1535 (Northumberland C.P. May 19, 2011) (Saylor, J.). The

plaintiff injured his leg while operating a forklift and sought damages including lost wages, lost future earning capacity, pain and
suffering, scarring and embarrassment. He claimed to have sustained permanent diminution in the ability to enjoy life’s pleasures
and permanent impairment to his general health. The plaintiff ’s public Facebook profile indicated that he enjoyed “bike stunts”
and contained photographs of the plaintiff posing with a black eye and his motorcycle taken both before and after the accident.
Furthermore, despite allegations that the plaintiff was embarrassed to wear shorts due to the scar which resulted from his injury,
the plaintiff ’s public profile contained a photograph of the plaintiff in shorts, his scar clearly visible.

On the basis of the foregoing, publicly-available information, the court concluded that it was reasonable to infer the existence
of additional relevant information within the private portions of the plaintiff ’s profile. Although the plaintiff contended that he had
a reasonable expectation of privacy in this information, the court ruled that the plaintiff consented to share the information when
he created the account and voluntarily posted information. Moreover, the plaintiff placed his physical condition at issue in the case,
and, as a result, the defendant was entitled to conduct discovery thereon.

Although the court ordered the plaintiff to provide the defendant with all login and password information without further limita-
tion, the court did note that the order should not be construed as a blanket entitlement to this type of information in all personal
injury cases. Rather, the court limited its holding to requests based on some factual predicate gleaned from the publicly available
pages, requiring some threshold showing that the public portions contain information that suggest additional relevant postings are
likely to be found within the non-public portions. Fishing expeditions, the court noted, would not be authorized.

•
Largent v. Reed, 2011 WL 5632688, No. 2009-1823 (Franklin C.P. Nov. 8, 2011) (Walsh, J.). The plaintiff was injured when the

motorcycle on which she was a passenger collided with the defendant’s van. As a result of the accident, the plaintiff claimed seri-
ous and permanent physical and mental injuries, pain and suffering. During her deposition, the plaintiff testified that she had an
active Facebook profile and had accessed it as recently as the previous evening, but refused to provide defense counsel with her
login and password information. In the defendant’s motion to compel, the defendant argued that the plaintiff ’s profile was recently
public and that certain posts contradicted the plaintiff ’s severe injury claims. Specifically, the defendant claimed that the plaintiff
had posted “several photographs that show her enjoying life with her family and a status update about going to the gym.”

As a threshold matter, the court found the information sought clearly relevant and discoverable in light of the plaintiff ’s testi-
mony that she suffers from depression and uses a cane to walk as such information might prove that the plaintiff ’s injuries were
exaggerated. Furthermore, because non-public information posted on Facebook is shared with third parties, there is no reasonable
privacy expectation. Indeed, the court reasoned, the very purpose of Facebook is to share information with others, which purpose
abrogates any claim of privilege.16

Like the court in Zimmerman, supra, the Largent court limited its holding to those instances whereby the party seeking discovery
is able to articulate in good faith that further discovery will lead to relevant information. On the foregoing bases, the court ordered
the plaintiff to provide the defendant with her login and password for a period of 21 days, after which time the plaintiff would be
permitted to change her password to preclude any further access to her account by defense counsel.

Arcq v. Fields, No. 2008-2430 (Franklin C.P. Dec. 2011) (Herman, J.). The plaintiff was injured in an automobile accident and
sought damages for, inter alia, continuing medical care, disfigurement and infertility. The defendant, upon learning that the plain-
tiff had a Facebook account, requested the plaintiff ’s login and password information.

The court, noting the paucity of Pennsylvania authority, reviewed the few instances whereby the courts had granted similar
requests and determined that each was predicated on a showing that the public portions of the subject profile contained some
relevant information that established a gateway to the non-public pages. Thus, the court denied the defendant’s discovery
request because the defendant had not articulated some reasonable, good-faith basis for believing the private profile contained
relevant information. The mere fact that the plaintiff had an account was categorically insufficient to justify the discovery
sought by the defendant.

Martin v. Allstate Fire & Casualty Ins. Co., Case ID 1104022438 (Phila. C.P. Dec. 13, 2011) (Manfredi, J.). The plaintiff suffered
serious injuries as a pedestrian when she was struck by a passing car and sought damages for physical injury, pain, trauma,
humiliation, anxiety, and mental anguish. At her deposition, the plaintiff was asked whether she had a Facebook account and,
upon affirmation, for her password. The defendant moved to compel the login and password information, citing the plaintiff ’s lack
of privilege and the absence of any reasonable expectation of privacy. The plaintiff opposed the defendant’s motion to compel on
the ground that the defendant never asked how the plaintiff used the site or whether she commented on or posted photographs of
her injuries. Thus, the defendant failed to make any threshold showing that the plaintiff ’s Facebook profile might contain relevant
information. The court denied the defendant’s request without amplification.

•
Kennedy v. Norfolk Southern Corp., Case ID 100201473 (Phila. C.P. Jan. 4, 2011) (Tereshko, J.). The plaintiff sought damages

for personal injuries including loss of life’s pleasures in connection with a vehicle collision with a train. At his deposition, the plain-
tiff indicated that he enjoyed shooting skeet with his children prior to the accident but was no longer able to do so. On the public
portion of his Facebook profile, his interests included “shooting” (among others such as “Starbucks” and “Breast Cancer
Awareness”). Although the defendant argued that the inclusion of “shooting” among his interests on his public profile was incon-
sistent with his deposition testimony, the court denied the defendant’s motion without further explanation.

•
Kalinowski v. Kirschenheiter, No. 2010-6779 (Luzerne C.P. 2011) (Van Jura, J.). The plaintiff was injured in a car accident. He
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alleged that his injuries limited his ability to perform his job and other daily activities, and, because he could no longer drive long
distances, his ability to travel was similarly limited. The defendant learned at the plaintiff ’s deposition that the plaintiff had a
Facebook page and requested his login and password information. In support of its motion to compel, the defendant claimed that
one picture available on the plaintiff ’s public page depicted the plaintiff “lounging comfortably, on a bar stool with one foot up
on another barstool.” Presumably because the public content was not sufficient to impeach the plaintiff ’s claims, the court denied
the defendant’s request without prejudice (or explanation) but ordered the plaintiff to refrain from deleting any content from
his profile.

•
Piccolo v. Paterson, No. 2009-04979 (Bucks C.P. Mar. 2011) (Cepparulo, J.). The plaintiff was injured while a passenger in the

defendant’s vehicle, sustaining severe lacerations to her face which required at least two surgeries and multiple subsequent laser
treatments to repair the scarring. At her deposition, defense counsel asked if the plaintiff would accept his “Friend request,” thereby
allowing him access to the photographs on the plaintiff ’s non-public profile on the same footing as her other “Friends.” After the
plaintiff denied this request, the defendant moved for an order requesting only access to photographs. The plaintiff had already
provided numerous photographs taken both before and after the accident. Furthermore, the defendant apparently failed to estab-
lish a threshold need for the information or articulate any prejudice that could result from nondisclosure. The court denied the
request without an accompanying opinion.

•
Gallagher v. Urbanovich, No. 2010-33418 (Montgomery C.P. Feb. 27, 2012) (Carpenter, J.). The plaintiff, who was assaulted dur-

ing a recreational soccer game, moved to compel the defendant’s Facebook login and password information. Although the plaintiff
did not point to anything in the defendant’s public profile to trigger access to the non-public pages, and did not appear to have any
articulable expectation of what a search of the defendant’s Facebook profile might reveal, the court, without discussion, ordered
the defendant to provide the plaintiff ’s counsel with the requested information for a period of seven days after which time the
plaintiff would be denied further access to the defendant’s profile.

•
As the foregoing cases suggest, the Courts of Common Pleas that have considered discovery requests for Facebook information

appear to follow a consistent train of reasoning. The courts recognize the need for a threshold showing of relevance prior to
discovery of any kind, and have nearly all required a party seeking discovery in these cases to articulate some facts that
suggest relevant information may be contained within the non-public portions of the profile.17 To this end, the courts have relied
on information contained in the publicly available portions of a user’s profile to form a basis for further discovery.

IV. OTHER JURISDICTIONS
The decisions of other state and federal courts are largely in line with the Pennsylvania case law. As in Pennsylvania, courts

elsewhere agree that content posted by the plaintiff on Facebook is not privileged, either because communications with Friends
are not privileged or because, if the communications were privileged, such privilege was waived by sharing the content with others.
Also like the Pennsylvania courts, other jurisdictions disfavor “fishing expeditions” and tend to require some factual predicate
suggesting the existence of relevant information prior to ordering access to the sought-after information. See e.g. Tompkins v.
Detroit Metropolitan Airport, 278 F.R.D. 387 (E.D.Mich. 2012) (because the publicly available information was not inconsistent with
the plaintiff ’s claims, further discovery was denied as overly broad); Mackelprang v. Fidelity Nat’l Title Agency of Nevada, Inc.,
2007 WL 119149, No. 06-cv-00788 (D.Nev. Jan. 9, 2007) (regarding email-type communications on a social networking site, because
the defendant based its request for production on nothing more than suspicion or speculation as to what information might be
contained within, the request was denied).

Unlike our Common Pleas Court cases, however, other jurisdictions have wrestled to establish a middle ground between the
wholesale denial of the request on the one hand and the granting of unlimited access to the user’s profile on the other. Thus, some
jurisdictions, when faced with these questions, fashion more narrowly tailored discovery orders and are more likely to rely on
counsel to peruse the client’s profile for relevant information in the first instance.

One federal district court, faced with a request for production from a plaintiff who was claiming certain emotional damages in
an employment discrimination case, defined the issue as follows:

...the main challenge in this case is not one unique to electronically stored information generally or to social network-
ing sites in particular. Rather the challenge is to define appropriately broad limits - but limits nevertheless - on the
discoverability of social communications in light of a subject as amorphous as emotional and mental health, and to do
so in a way that provides meaningful direction to the parties.

EEOC v. Simply Storage Mgmt., 270 F.R.D. 430, 434 (S.D. Ind. 2010). After concluding that the content was not shielded from
discovery simply because the plaintiff had made such content private, and that such information must be produced when relevant
to a claim or defense, the court ordered production on the basis that the plaintiff ’s allegations of severe emotional distress ren-
dered some Facebook content relevant, and discovery of this magnitude is the inevitable result of alleging these sorts of injuries.18

Rather than ordering complete access to the plaintiff ’s Facebook profile, however, the court defined a relevant period, from the
time of the alleged harassment to the present, and ordered the plaintiff to provide all verbal communications (comments, status
updates, group memberships, et cetera) that reveal, refer or relate to any emotion, mental state or feeling or to events that could
reasonably be expected to produce significant emotion, feeling or mental state. The plaintiff was then ordered to produce only
those photos depicting the plaintiff during the relevant time period, which the plaintiff posted on the plaintiff ’s profile. The court
concluded that photos of the plaintiff in which she was “tagged” after being uploaded by a third-party, were not sufficiently rele-
vant to warrant disclosure. Similarly, photos depicting someone other than the plaintiff would generally be considered outside the
scope of the order.

Pursuant to the court’s order, the plaintiff ’s counsel would make the initial determination of relevance in producing the infor-
mation, and further inquiry into what was and was not produced would be permitted at the plaintiff ’s deposition. See also Held v.
Ferrellgas, Inc., 2011 WL 3896513 (D.Kan. Aug. 31, 2011) (Slip Op.) (postings from the period of alleged harassment are relevant,
and privacy concerns are mitigated by the fact that the defendant only wants the information, not access to the account).

Finally, a small minority of courts have reviewed Facebook content in camera so the reviewing court may assess its relevance.
See, e.g., Loporcaro v. City of New York, 2012 WL 1231021, No. 100406/10 (Richmond Cnty. N.Y. April 9, 2012) (Slip Op.), where the
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court concluded that the plaintiff had no reasonable expectation of privacy in the content posted on her Facebook profile and
ordered the information be provided for the court’s review.

Also see Offenback v. L. M. Bowman Inc., 2011 WL 2491371, No. 10-cv-1789 (M.D.Pa. Jun. 22, 2011), where, after in camera
review in which the court found some of the information relevant and other information not relevant, the court admonished the
parties to conduct their own reviews in the future, given that the plaintiff is in a better position to determine what content is respon-
sive and, if necessary, to object to the disclosure of other, potentially relevant information. See also Zimmerman, supra, where the
Pennsylvania court declined an invitation for in camera review as an “unfair burden to place on the Court” and which would
require “the Court to guess as to what is germane to defenses which may be raised at trial.”

V. PLAINTIFF TRAIL’S AND DEFENDANT LESKO’S DISCOVERY REQUESTS
This case arises from an accident which occurred on September 26, 2009 after defendant, Timothy Lesko, attended a “Gun

Bash” event at the Pittsburgh Elks Lodge No. 11. Plaintiff, Michael Trail, is claiming serious injuries from the accident, and defen-
dant has claimed he was not the driver and does not know who may have driven the vehicle. Plaintiff and defendant have filed
cross motions to compel access to each other’s Facebook accounts.

A. Plaintiff ’s Motion to Compel
Because defendant in his most recent Answer and New Matter (Feb. 22, 2012) asserted the defense that he was not the driver

of the vehicle and does not recall who drove the vehicle, plaintiff urges that any postings surrounding the time period at issue are
relevant in determining defendant’s whereabouts or in uncovering any potential witnesses who could shed light on the events in
question. Some of these posts may have been deleted and are, therefore, in Facebook’s sole possession.

In support of plaintiff ’s assertion that such information may be contained within defendant’s non-public profile or among the
content deleted from that profile, plaintiff offers the following: (1) after receiving plaintiff ’s interrogatories seeking information
contained on defendant’s social networking sites, plaintiff avers that defendant removed, deleted and/or altered significant
portions thereof; (2) at approximately 12:01 P.M. on the day of the accident defendant purportedly posted “gun bash today now
where is randy at” on his publicly accessible profile page; (3) another status update on defendant’s profile, time-stamped 1:38 P.M.
on the day of the accident, reads “Gun bash time” followed by a brief dialogue from which it may be inferred that defendant
planned to attend the event with someone referred to as “dp,” and; (4) a status update posted on defendant’s page at 6:33 P.M. two
days after the accident, which reads:

to everyone who left me a line i thank you and your support means everything to me i just came home today and I am
hurtin but like i said before thankyou everyone it means alot to me to all of you guys you never know just be careful i
wouldnt wish this on anyone

(Errors in the original).
As a result of defendant’s foregoing verbal representations and plaintiff ’s (apparently unsubstantiated) belief that defendant

may have altered or deleted significant portions of other relevant information, plaintiff seeks access to defendant’s profile and the
authorizations necessary to compel Facebook to provide any deleted content.

However, in Defendant’s Response to Plaintiff ’s First Request for Admissions (Apr. 27, 2012), defendant admitted that he was
driving the car, was intoxicated, crossed the center line and that plaintiffs were both seriously injured and not themselves at fault,
which admissions render the sought-after information seemingly irrelevant. Indeed, within a month of filing his Answer disclaim-
ing liability, defendant explicitly conceded liability in his Brief in Opposition to Plaintiff ’s Motion to Compel at 4 (Mar. 21, 2012)
wherein he stated, “there is no issue as to defendant’s liability.” Thus, none of the information which plaintiff seeks would be
relevant to the only issue that remains in this case - damages.

Plaintiff does not argue that the information which he seeks is relevant to a punitive damages claim.19 Furthermore, it is unclear
why any information on defendant’s Facebook profile would be relevant to a punitive damages claim as to this defendant who has
admitted that he was driving while intoxicated with a .226% blood alcohol level.

B. Defendant’s Motion to Compel
Defendant asserts that because plaintiff avers in his complaint that “he may suffer great physical pain,” “be disabled or limited

in his normal activities,” and “his general health, strength, and vitality have been seriously impaired and this impairment is
possibly permanent,” defendant is entitled to access plaintiff ’s Facebook profile, because of the possibility that defendant will
find relevant information concerning the extent and severity of plaintiff ’s injuries.

In support of this request, defendant has attached two photographs obtained from the public portion of plaintiff ’s profile, which
depict plaintiff (1) “at a bar socializing” and (2) “drinking at a party.” These photographs do not contain any information as to when
they were taken or uploaded. Furthermore, plaintiff has not alleged he is bedridden or that he is otherwise unable to leave the
home, and the attached photographs are not inconsistent with plaintiff ’s alleged injuries.

SUMMARY
I base my rulings on Pa.R.C.P. No. 4011(b) which bars discovery that would cause “unreasonable annoyance, embarrassment,

oppression . . . .” This Rule will reach intrusions that are not covered by any constitutional right to privacy or any common law or
statutory privileges.

A court order which gives an opposing party access to Facebook postings that were intended to be available only to persons
designated as “Friends” is intrusive because the opposing party is likely to gain access to a great deal of information that has noth-
ing to do with the litigation and may cause embarrassment if viewed by persons who are not “Friends.”

Because such discovery is intrusive, it is protected by Rule 4011 where the party seeking discovery has not shown a sufficient
likelihood that such discovery will provide relevant evidence, not otherwise available, that will support the case of the party seek-
ing discovery. However, on a scale of 1 (the lowest) to 10 (the greatest), the intrusion from most Facebook discovery is probably at
a level of 2. This is so because the party resisting the discovery has voluntarily made this information available, in most instances,
to numerous other persons, none of whom has any legal obligation to keep the information confidential, and Rule 4011 bars only
discovery that is unreasonably intrusive.20

In determining whether an intrusion is unreasonable, a court shall consider the level of the intrusion and the potential value of
the discovery to the party seeking discovery. For a level 2 intrusion, the party seeking the discovery needs to show only that the dis-
covery is reasonably likely to furnish relevant evidence, not available elsewhere, that will have an impact on the outcome of the case.
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Almost all discovery causes some annoyance, embarrassment, oppression, burden, or expense. However, Rule 4011 bars only
discovery which causes “unreasonable” annoyance, embarrassment, oppression, burden, or expense. The use of the term “unrea-
sonable” requires a court to balance the need for discovery and the extent of the annoyance, embarrassment, oppression, burden,
or expense. In this case, I denied the discovery requests of both parties because the intrusions that such discovery would cause
were not offset by any showing that the discovery would assist the requesting party in presenting its case.

By way of comparison, a discovery motion that I previously considered arose out of a plaintiff ’s suit against her doctor who per-
formed breast implant surgery. The plaintiff ’s case was based solely on a lack of informed consent. Through discovery, the plain-
tiff sought the names and addresses of the other twenty-six women who received implants during the same month that she received
her implant. She sought such discovery because of the possibility that these other women might support the plaintiff ’s version of
what the physician communicated and did not communicate. I regarded this intrusion as reaching a level 9 or 10. I found that these
witnesses were not essential because the case could be decided on the basis of the testimony of the plaintiff and the physician.
Thus, I denied the discovery request based on Rule 4011.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 3rd day of July, 2012, it is hereby ORDERED that the discovery motions of plaintiff Michael Trail and defendant

Timothy Lesko are denied.
BY THE COURT:
/s/Wettick, J.

1 There are other social networking sites. However, Facebook has been the subject of the discovery requests presented to me.
2 To date, no Pennsylvania appellate court has addressed discovery requests for information contained within an individual’s
Facebook profile.
3 Although there are numerous sites that fit this classification, this discussion is limited to Facebook, which is the largest and most
heavily trafficked on the web.
4 Evan E. North, Comment, Facebook Isn’t Your Space Anymore: Discovery of Social Networking Websites, 58 U. KAN. L. REV. 1279,
1284 (June 2010). Among the law review articles on the subject, student authors tend to offer the more detailed accounts of the
functioning of social networking platforms.
5 This participatory platform is in contrast to antecedent, Web 1.0, which is produced, edited, and maintained by a single publishing
entity. Consider, for example, any run-of-the-mill website, which unilaterally publishes information online for their users’ passive
perusal. Megan Uncel, Comment, Facebook Is Now Friends with the Court: Current Federal Rules & Social Media Evidence, 52
JURIMETRICS J. 43, 46 (Fall 2011).
6 In this Opinion, I briefly discuss some of the more relevant aspects of the Facebook user interface; for a more detailed descrip-
tion see Megan Uncel’s comment, supra n. 5 at 46-50.
7 See Daniel Findlay, Comment, Tag! Now You’re Really “It” What Photographs On Social Networking Sites Mean For the Fourth
Amendment, 10 N.C.J.L. & TECH. 171 (Fall 2008).
8 Access to User B’s profile will be governed by User B, who can opt to restrict access to his or her page to only Friends, Friends
of Friends or, at the least restrictive level, the public at large. Self-regulated privacy settings are discussed briefly, infra.
9 A user who has been tagged has the ability to “untag” the photo and, by altering Facebook’s default privacy settings, may restrict
the class of individuals who are authorized to view tagged content. However, even if untagged or if otherwise restricted by our
tagged user, the photo will be available for viewing on the page of the user who initially posted it. Only the user who posted the
photo is able to remove it from the website altogether. Once a Friend posts a photo of our user, any Friends of the posting user,
including our user (or opposing counsel armed with our user’s login information), may peruse Friends’ photos to locate any mate-
rial, including unauthorized material.
10 The purpose of the news feed feature is to facilitate a user’s awareness of Friends’ online activities without necessitating their
constantly visiting each Friend’s profile page sequentially. The average Facebook user has 130 Friends, and may even have Friends
numbering in the thousands. See North, supra n. 4, at 1285.
11 Although not relevant to the current question and, therefore, not addressed herein, sites like Facebook collect and store “meta-
data” about their users, which might reveal more about an individual’s use of the site, their Friends’ identities, what a user saw on
another user’s profile, and may track a user’s general Internet activity. All of this data is potentially discoverable under the proper
circumstances. See Derek S. Witte, Your Opponent Does Not Need A Friend Request to See Your Page: Social Networking Sites &
Electronic Discovery, 41 McGEORGE L. REV. 891 (2010).
12 Uncel, supra n. 5 at 49.
13 Facebook has gone public, and in the April 23, 2012 amendments to its S-1 SEC filings, the company disclosed that monthly active
users now number 901 million; daily active users 526 million; monthly mobile users 500 million; users post 300 million photos per
day; 3.2 billion likes and comments are recorded each day, and; 125 billion “Friendships” have been forged.
14 In addition to information the user chooses to make public, Facebook considers publicly available the user’s name, profile
picture, username or user ID and network. See Facebook Data-Use Policy, http://www.facebook.com/about/privacy/your-info.
15 Because these cases are unpublished, because many are simply court orders absent any accompanying rationale, and because
most Pennsylvania counties do not maintain electronic dockets, I was compelled to rely on other traditional media outlets includ-
ing the PITTSBURGH POST-GAZETTE and the PENNSYLVANIA LAW WEEKLY. As a result, the citations, in places, are incomplete.
16 The plaintiff also argued the Stored Communications Act (“SCA”), Pub. L. No. 99-508, 100 Stat. 1848 (1986), codified at 18 U.S.C.
§§ 2701 et seq, prohibited the disclosures sought by the defendant. The SCA regulates service providers, not individuals. Therefore,
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although the Act might preclude Facebook from disclosing information directly to the defendant in response to a civil subpoena
(citing Crispin v. Christian Audigier, Inc., 717 F.Supp.2d 965 (C.D. Cal. 2010)), the plaintiff could not claim the protection of the SCA
because that Act does not apply to individuals.
17 Gallagher v. Urbanovich, supra, is the outlier. In that case, the court granted a plaintiff ’s request for the defendant’s Facebook
username and password without the plaintiff ’s identifying any factual basis for an investigation or representing any expectation
of what that investigation might uncover.
18 The court explicitly limited its decision to cases involving severe emotional distress, stating that the proper scope of discovery
might be different in “garden variety emotional distress claims.”
19 Plaintiff does not contend that information on Mr. Lesko’s Facebook profile is relevant to his claim against the Pittsburgh Elks
Lodge No. 11.
20 The intrusion would be greater if, for example, a party’s only Friends were a spouse and a daughter.

Jarrod D. Shaw v.
Township of Upper St. Clair Zoning Hearing Board v.

1800 Washington Road Associates

Jarrod D. Shaw and Moira E. Cain-Mannix v.
Township of Upper St. Clair v.

1800 Washington Road Associates
Zoning—Text Amendment—Jurisdiction—Timeliness

No. SA 12-000079, SA 12-000085. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 3, 2012.

OPINION
This appeal arises from the decision of the Township of Upper St. Clair Zoning Hearing Board (“Board”) dealing with Property

located at 1800 Washington Road which is at the intersection of Washington Road and Fort Couch Road in the Township of Upper
St. Clair (“Township”). The Property is owned by the Intervenor, 1800 Washington Road Associates, LP (“Developer”). The
Property currently contains a 140,000 square foot, four-story office building that was previously used as corporate headquarters
for Consol Energy Corp. (“Consol Site”).

On March 3, 2011, the Developer submitted an Application for Zoning Text Amendment with the Township Department of
Planning and Community Development. The proposed Amendment would allow mixed use development as a Conditional Use in a
Special Business (SB) district. The Planning Commission reviewed the proposed Amendment and recommended that the Board of
Commissioners approve it. The Board of Commissioners approved the proposed Amendment known as Ordinance No. 2056.
Ordinance No. 2056 permitted the following as part of a Mixed Use Development when approved as a Conditional Use: Single
Family Attached Dwellings, Two Family Dwellings, Multi-Family Dwellings, Planned Residential Developments, Day Care
Centers, Restaurants, Supermarkets, Veterinary Hospitals, and others.

Appellant Jarrod D. Shaw filed an appeal challenging the enactment of Ordinance No. 2056. His objections dealt with notice,
the time allotted to public notice and the characterization of the Amendment as a text amendment. The Board dismissed his appeal
for lack of jurisdiction finding that the challenges were procedural. Appellant Shaw’s appeal and a joint appeal by Appellants Shaw
and Moira E. Cain-Mannix, challenging the procedural validity of Ordinance No. 2056, have been consolidated.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board correctly determined that the Appellants’ appeal is procedural. 52 P.S. Section 11002-A(b) states that:

Challenges to the validity of a land use ordinance raising procedural questions or alleged defects in the process of
enactment or adoption shall be raised by appeal taken directly to the court of common pleas of the judicial district in
which the municipality adopting the ordinance is located ...

The Board concluded that Appellant Shaw’s challenges dealing with notice and with inadequate time allotted to public notice
are both procedural. They further concluded that Appellant Shaw’s argument that the Amendment is mischaracterized as a text
amendment is nothing more than a predicate to a procedural challenge. (Conclusion of Law Nos. 22-23).

The Developer alleges that the procedural appeal by the Appellants is untimely. Specifically, they allege that the Appellants filed
their appeal beyond the 30 day deadline. They cite Section 5571 of the Judicial Code, 42 Pa. C.S.A. Section 5571.1(b) which estab-
lishes a 30 day appeal deadline for appeals raising questions of procedure in the enactment or adoption of any ordinance. Pursuant
to the Upper St. Clair Township Home Rule Charter, the effective date of the Ordinance was the date of post-enactment publica-
tion. Post-enactment publication occurred in The Pittsburgh Post Gazette on October 27, 2011. Therefore, a procedural appeal must
have been filed by November 26, 2011. The Appellants filed their appeal on January 30, 2012.

The Board correctly characterized the zoning amendment as a text amendment and not a map change. They explained that if
Appellant Shaw’s appeal were successful, the “substance” of the Amendment would not be altered in any way. No zoning district
had an increase or decrease in size, no boundary was moved, no zoning district designation was added or eliminated and no tract
was rezoned.
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Finally, Appellant Shaw characterized his appeal as a procedural appeal on several documents in this case.
Therefore, based upon the foregoing Opinion, the Board correctly dismissed Appellants’ appeal for lack of jurisdiction since the

appeal raised only procedural questions relating to the process of enactment or adoption of Ordinance No. 2056.

ORDER OF COURT
AND NOW, this 6th day of July, 2012, based upon the foregoing Opinion, the Board correctly dismissed Appellants’ appeal for lack

of jurisdiction since the appeal raised only procedural questions relating to the process of enactment or adoption of Ordinance No. 2056.

BY THE COURT:
/s/James, J.

E.S. Management v.
Timothy Kolman, Michael Sless, Joel Hervitz, and Douglas Stanger

Landlord/Tenant—Collection Costs (Attorney Fees)—Security Deposit—Guarantors

No. AR 10-4464. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—July 12, 2012.

DECISION
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned action involves a residential Landlord’s claim for damages against the fathers of the Tenants, four college

students. Each father guaranteed the performance under the lease of all four Tenants, not just his own child’s.
The fathers, hereinafter “the Guarantors,” have denied that the actual damages to the premises were anything more than

normal wear and tear. They also have asserted a counterclaim under the Landlord Tenant Act based on the contention that the list
of damages was not mailed by the Landlord to the Tenants within the 30 day period set forth in the Act.

The non-jury trial began on September 27, 2011 and was interrupted at the end of the liability phase when the Court perceived a
possible conflict of interest between Defendant Kolman, an attorney who was representing himself, and his co-Defendants who were
also his clients.1 We eventually issued an Order on February 28, 2012, removing him as counsel and directing the other three
Defendants to either obtain new counsel or represent themselves. We also postponed the trial to give them time to prepare. At least
one other postponement was granted for the convenience of a witness for Defendants. The delays that related to the conflict of inter-
est were not finally resolved until a few days before the date ultimately set to finish the trial, June 12, 2012, when we received waivers
of any conflict from Mr. Kolman’s co-Defendants. We permitted Mr. Kolman to re-commence his representation of all the Defendants.

The credible evidence presented on both trial dates revealed the following:

1. The last tenant to leave the premises was Samuel Kolman (“Samuel”).

2. Samuel delivered his key and those of the other three tenants to Plaintiff ’s office around noon on Friday, July 24, 2009. 

3. The Lease term ended on July 25, 2009.

4. Samuel did not provide a new address for himself or any of the other Tenants at that time nor at any later date.

5. We do not believe Samuel’s testimony that he had sent a written notice regarding the Tenants’ new addresses a month
or two before the Lease expired.

6. Ari Stanger (“Ari”) returned his key to Plaintiff ’s office by mail on or about August 10, 2009.

7. None of the other tenants ever provided Plaintiff with a new address at the expiration of the Lease or at any other time.

8. Robert Cohen and Suzanne Marcini inspected the premises on July 25, 2009 and discovered a fair amount of damage
which had to be corrected before the new tenant moved in.

9. Given the condition admitted by the Tenants in the inspection form they submitted at the beginning of the Lease, the
damage observed on July 25, 2009 was substantial and was not mere wear and tear. See Plaintiff Exhibit L-2.

10. Since the Tenants had not provided new addresses, the list of damages and charges for repairs was sent to the address
of each Guarantor.

11. The mailing date stamped on the envelope to the Kolmans and presumably to the other Tenants and Guarantors was
August 24, 2009, 31 days after Samuel left the key or keys at Plaintiff ’s office and 30 days after the Lease expired.

12. The Guarantors and the Tenants refused to pay the damage charges and also demanded the return of the security deposit.

13. Plaintiff then filed the instant action against the Guarantors and the Guarantors later filed the first of their four
versions of their Answer, New Matter and Counterclaim. At various times, the Guarantors’ pleadings contained counts
under the Consumer Protection Law, RICO, and class action claims under Federal Rule of Civil Procedure 23(b). By Order
dated June 20, 2011, virtually all of Defendants’ Counterclaims, Cross-Claims, and Class Actions were dismissed with
prejudice by the Honorable R. Stanton Wettick, Jr. of this Court. The current version of the Answer, New Matter, and
Counterclaim contains claims under the Landlord and Tenant Act, 68 P.S. §250.512. It also contains claims of Wrongful
Use of Civil Proceedings, which were not pursued.

We will address the Guarantors’ only remaining Counterclaim first. Based on the credible evidence we conclude that, since the
Tenants never advised Plaintiff of their new addresses, there has been no violation of the Landlord Tenant Act and we deny the
Guarantors’ demand for damages thereunder. We reject the Guarantors’ contention that, since the Tenants were still reachable at
their parents’ addresses, they had no duty to supply a “new address” to Plaintiff. Guarantors argue that the “new address” under
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the Act should not be read to mean the only address where Tenants could be reached after they left the leased premises. Rather,
they contend that since the Tenants’ pre-lease addresses were where they could still be reached post-lease, there was no need for
them to advise Plaintiff of a different address.

Stating Defendants’ argument demonstrates its absurdity. In the context of the Landlord Tenant Act, the term “new address”
has only one logical meaning, the address where a tenant will reside after leaving the premises leased from the landlord. There is
hardly a presumption that a tenant’s address before entering the lease to which the Act would apply is the address to which the
tenant would return when the lease expires. The interpretation put forth by the Guarantors is without merit.

Since Tenants did not provide the Plaintiff with their new address under the Act, we need not decide the question raised by the
Guarantors regarding whether or not the Act required actual receipt of the damage list within 30 days or merely mailing on or
before the 30th day. We also do not need to reach the question of whether the 30-day period begins to run on the day possession of
the premises was delivered or on the next day, when the lease expired.

The Guarantors’ counterclaim must be denied.
We now turn to the merits of Plaintiff’s damage claim and for legal fees under the Lease. The witness we found totally credible on

the issue of physical damage to the premises was Ms. Marcini. She described the filthy condition of the apartment the day after Samuel
left it. Her testimony is supported by that of Samuel himself. He admitted he was rushed to leave by early afternoon so he could get
home to Philadelphia by early evening. He admitted that only one of the four Tenants, Jesse Hervitz (“Jesse”), spent any time or effort
keeping the place clean. Samuel also stated that Jesse and the other tenants had left the premises a few months before he did.

The credible evidence supports all of the damage claim except the replacement of the thermostat. We do not feel the Tenants
have been shown to have broken either the cover or the dial.2

We next turn to the claim for counsel fees under the Lease. We conclude that Plaintiff is entitled to the reasonable amount of
fees required to collect the monies owed by the Tenants and guaranteed by their fathers. In accordance with our usual procedure,
Defendants were given an opportunity to contest Plaintiff ’s fees by responding to Plaintiff ’s counsel’s affidavit describing the fee
charged within 20 days. Defendants did not do so. Our own separate review of the affidavit and a later supplemental affidavit
revealed that the time spent and rates charged by Plaintiff ’s counsel were quite reasonable in the circumstances. Lastly, we note
that the fees Defendants’ attorney hoped to be awarded, according to Mr. Kolman’s own affidavit, were much higher than Plaintiff ’s
claim, a circumstantial indication that Plaintiff ’s counsel fees are reasonable.

The original damage claim against the Guarantors was $5,058.00 less the security deposit, leaving a balance claimed of
$2,858.00, which we have reduced by the cost of a new thermostat to $2,783.00. At first blush, it would seem difficult to justify an
award of counsel fees of six or seven times that amount as being reasonable. However, the conduct of Mr. Kolman as the attorney
for the Guarantors went well beyond the normal defense of such claim. We do not suggest that he was to roll over and play dead
nor that he should be penalized for creative legal work. Rather, we point out that he raised defenses and counterclaims that
required substantial time and effort on the part of Plaintiff ’s counsel to address successfully.

Mr. Kolman chose the nuclear option, including RICO charges and a class action, even though he was unable at trial to
demonstrate the simplest basis (giving a new address) for the only counterclaim that survived, a Landlord Tenant Act violation.
For whatever reason, Mr. Kolman the lawyer did Mr. Kolman the client a great disservice. Unfortunately, the other Guarantors
chose to follow his advice and must now share with him the consequences of his legal strategy and tactics.

We find that the hours spent and the charges made by counsel for Plaintiff were warranted by the conduct of counsel for
Defendants. Those fees are reasonable in the circumstances created by Mr. Kolman. They are payable under paragraph 43(a)(3)
of the Lease.

CONCLUSION
The award to Plaintiff is $21,406.25, being $2,783.00 for damages to the leased premises after credit is given for the security

deposit and the thermostat charge of $75, plus $18,623.25 for the reasonable cost of collection.
The counterclaim of Defendants is Denied.
This Decision is filed pursuant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).

BY THE COURT:
/s/Friedman, J.

Dated: July 12, 2012
1 The conflict as perceived at the time on September 27, 2011 was mainly based on the Court’s mistaken understanding that each
father had only guaranteed the obligation of his own son. It therefore appeared to us that Mr. Kolman was looking out only for his
own interest when he had not even seen to it that his clients honored the notices to attend so that they or their sons could also testify.
2 There was no contention that it actually malfunctioned causing there to be no heat.

Commonwealth of Pennsylvania v. Stanley Cotton
Criminal Appeal—PCRA—3rd Petition—After Discovered Evidence—Recantation

No. CC 199602834, 199603967. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—June 29, 2012.

OPINION
Defendant was charged at CC: 199602834, with one (1) count of Criminal Homicide and at CC: 199603967, with one (1) count of

the Violation of Uniform Firearms Act (VUFA): Firearms Not to be Carried Without a License. On July 9, 1996, defendant waived
his right to a trial by jury and proceeded to a non-jury trial before the Honorable Walter R. Little. On July 10, 1996, the trial court
found defendant guilty of first degree murder and the firearms charge. On August 8, 1996, the trial court sentenced defendant to
a term of imprisonment of mandatory life for the conviction of first degree murder and a concurrent term of imprisonment of three
and one-half (3 1/2) to seven (7) years for the conviction of carrying a firearm without a license.

On September 27, 1996, defendant, through James R. Wilson, Esquire, of the Office of Public Defender, filed a Notice of Appeal,
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which is docketed at No. 1821 Pittsburgh 1996. On April 6, 1998, the Pennsylvania Superior Court affirmed. On or about May 8,
1998, defendant, through counsel, filed a Petition for Allowance of Appeal in the Supreme Court of Pennsylvania, which is docketed
at No. 280 W.D. Allocatur Docket 1998. On August 24, 1998, the Pennsylvania Supreme Court denied the petition. On October 5,
1998, defendant, pro se, filed his first Post Conviction Collateral Relief (PCRA) Petition. On August 26, 1999, Judge Little issued a
Notice and Opinion of its Intention to Dismiss. On February 17, 2000, defendant, through Robert A. Crisanti, Esquire, filed an
Amended PCRA Petition.

On March 1, 2000, the Commonwealth filed its Answer to the Petition. On September 27, 2000, Judge Little, through an Order
of Court, dismissed Petitioner’s PCRA Petition with prejudice.

On October 26, 2000, defendant, through Attorney Crisanti, filed a Notice of Appeal to the Pennsylvania Superior Court, which
is docketed at No. 1781 WDA 2000. On June 19, 2001, the Pennsylvania Superior Court affirmed the decision of the PCRA Court.
Defendant then filed a Petition for Allowance of Appeal to the Pennsylvania Supreme Court on July 19, 2001, which is docketed at
No. 421 WAL 2001. Defendant’s Petition for Allowance of Appeal was denied on November 20, 2001. On February 19, 2002, defen-
dant filed a habeas corpus petition in the United States District Court for the Western District, which is docketed at No. 02-55 J. A
Report and Recommendation was issued by the Court on April 10, 2002. Defendant then filed an objection to the Report and
Recommendation on April 22, 2002. An Order was issued on July 3, 2002, dismissing defendant’s habeas corpus petition. On August
1, 2002, defendant filed a Notice of Appeal to the United States Court of Appeals for the Third Circuit. On May 19, 2003, the United
States Court of Appeals for the Third Circuit denied a certificate of appealability. Defendant then sought leave of the United States
Court of Appeals for the Third Circuit to file a second/successive petition on May 26, 2004. Leave was denied in June 2004.

On June 23, 2005, defendant filed his second PCRA Petition. Defendant alleged that his PCRA Petition was not untimely, as he
claimed that there was certain after-discovered evidence which would have changed the outcome of his trial had that information
been available. The case was assigned to this court for Post-Conviction Relief Act proceedings. On March 21, 2006, Scott Coffey,
Esquire, who was appointed to represent defendant on December 7, 2005, filed a Motion for Leave to Withdraw Appearance and a
No Merit letter. On June 12, 2006, this court entered an order dismissing defendant’s PCRA Petition. On June 20, 2006, defendant
filed a Notice of Appeal to the Pennsylvania Superior Court, which is docketed at No. 1201 WDA 2006. On May 7, 2007, the
Pennsylvania Superior Court affirmed, concluding that defendant’s PCRA Petition was untimely and no exception applied.

On March 24, 2009, defendant, pro se, filed his third PCRA Petition. On November 25, 2009, through court-appointed counsel,
Joseph P. Rewis, Esquire, defendant filed an Amended PCRA Petition. Defendant alleges that he is entitled to circumvent the time-
liness requirement of filing a PCRA Petition because he has after-discovered evidence that would change the outcome of his case
had it been available at the time of trial. On August 16, 2011, this court held an evidentiary hearing on the defendant’s (3rd) PCRA
Petition. After the hearing, the parties were directed to file Proposed Finds of Facts and Conclusions of Law. On January 9, 2012,
after review of the pleadings and the record in the matter along with the transcript of the Evidentiary Hearing, this court entered
an Order which dismissed the Petition of the defendant, denying relief. This timely appeal followed.

The Pennsylvania Superior Court’s June 19, 2001, Memorandum addressing defendant’s second Superior Court appeal set forth
the following factual summary:

Testimony given at trial was that[,] on February 14, 1996[,] at approximately 4:30 P.M., Pittsburgh Police officers and
detectives were dispatched to 185 Burrows Street for a shooting. When the police arrived at the scene they observed the
18 year-old victim, Abdual Shaaheed [“Shaaheed”], lying on the ground[,] unconscious and bleeding from the head.
[Shaaheed] was transported to Presbyterian Hospital. On February 15, 1996 at 9:30 A.M. [Shaaheed] was pronounced
dead. . . . [Cotton] testified that Shaaheed was an acquaintance whom he had met in approximately 1992. [Cotton] testi-
fied that, on February 12, 1996, [Shaaheed] gave him $200 worth of crack cocaine to sell. [Shaaheed] personally used the
crack, but was afraid to acknowledge this when Cotton came to him the following day seeking the money. [Cotton] claims
[that Shaaheed] threatened him, and then left the scene, only to return with another black male. This black male and
[Shaaheed] reportedly shot at [Cotton], but he ran to the safety of his girlfriend’s house. [Cotton] encountered [Shaaheed]
on the street again on February 14, 1996. The two argued and physically struggled. [Cotton] claims he disarmed
[Shaaheed] and then ran with the gun in hand to his mother’s apartment building 185 Burrows Street. At that point,
[Shaheed] supposedly went to his sister’s apartment on 181 Burrows Street, catty-corner to [Cotton’s] apartment build-
ing across the court. [Cotton] testified that he could not gain access to his mother’s apartment, so he stood in the hallway
of the building. According to [Cotton,] he then saw [Shaaheed] walk out of the building and approach him with his hands
in his pockets. [Cotton] testified that he believed that [Shaaheed] rearmed himself and was going to shoot him. [Cotton]
then fired approximately four bullets in [Shaaheed’s] direction while running across the court.1

In his Statement of Matters Complained of on Appeal, defendant raises one issue as follows:

1. The trial court abused its discretion in refusing to give proper weight to a court provided handwriting expert whose
report confirmed the signature on the recantation of Ms. Tina Thomas as consistent with other handwriting samples.

In the underlying PCRA Petition, defendant alleged that certain exculpatory evidence, which was not available at the time of
trial, has subsequently become available, and had such evidence been introduced at trial, the outcome of the trial would have been
different. Specifically, that Tina Thomas, the victim’s sister, removed a weapon from the victim prior to the police arriving at the
scene where victim was shot to death by defendant.

As a foundation, to be eligible for post conviction relief, a defendant must plead and prove by a preponderance of the evidence:

(2) That the conviction or sentence resulted for one or more of the following:

i. A violation of the Constitution of this Commonwealth or the Constitution or the laws of the United States which, in
the circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication
of guilty could have taken place.

ii. Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

iii. A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.
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iv. The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

v. The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

vi. The imposition of a sentence greater than the lawful maximum.

vii. A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate this issue prior to or during trial, during the unitary review or on direct appeal could not
have been the result of any rational strategic or tactical decision by counsel.

42 Pa.C.S.A. §9543(a). See Commonwealth v. Rivers, 786 A.2d 923 (Pa. 2001); Commonwealth v. Morales, 701 A.2d 516, 520 (Pa.
1997); Commonwealth v. Beasley, 678 A.2d 773, 777 (Pa. 1996). Additionally, a PCRA Petition must be filed within one (1) year of
the date the defendant’s judgment of sentence became final.2

While the Commonwealth raised a question as to the timeliness of this PCRA (defendant’s 3rd), this court scheduled an eviden-
tiary hearing so that the court could hear testimony as to the timing of the defendant’s filing relative to when he learned of the
alleged new information and to hear evidence as to Ms. Thomas’ alleged recantation.

As background, in the PCRA Petition, defendant alleged that he was entitled to a new trial based upon after-discovered
evidence, specifically, the testimony of Ms. Thomas. Ms. Thomas, who wishes to recant her trial testimony, would testify as
follows:

On February 14, 1996, I was home with my one year old daughter Angel Thomas, when my brother (Abdul Shaheed)
came in the house talking about how him and his friend Stanley just got finish fighting. My brother showed me where
Stan had bit him while they were fighting, and he was really mad about it. He then paged his friend Antwan, when
Antwan called back he told Antwan he just got done fighting Stanley. He then called a jitney and I heard him tell the
jitney that he needed to go to the South Side to get some bullets. My brother got another phone call and I heard him
say on the phone, don’t be trying to apologize now nigger. It’s whatever, I am going to get you for what you did, then
hung up the phone. I asked my brother who it was he was talking to on the phone and he told me it was Stanley. … I
went to the hallway window to watch my brother to see what he was doing. That is when I saw Stanley walking up in
the doorway of building 185 Burrows St. My brother and Stanley had a few words back and forth. Then my brother
started jogging towards Stanley holding his pants up in the front. I couldn’t see what he was holding in his pants, but
he was holding something. That’s when I heard the shots. My brother grabbed his leg and fell off the wall. I then waited
to make sure Stanley had stop shooting and left before I went to see if my brother was alright. When I got to my brother,
I took his shoes off looking for his money, I found ten dollars in his pocket, I took the gun that was beside him and his
pager. When I first told what happened between my brother and Stanley I was angry and upset about what happened
to my brother. But after thinking about what I saw, although I lost my brother, it wasn’t all Stanley’s fault.

Under the PCRA, a basis for relief is “the unavailability at the time of trial of exculpatory evidence that has subsequently
become available and would have changed the outcome of the trial if it had been introduced.” 42 Pa.C.S.A. §9543(a)(2)(vi).

To succeed on an “after-discovered evidence” claim in the form of recantation testimony, defendant must show that:

(1) the evidence has been discovered after the trial and it could not have been obtained at or prior to trial through
reasonable diligence; (2) such evidence is not cumulative; (3) it is not being used solely to impeach credibility; and
(4) such evidence would likely compel a different verdict.

(emphasis added). Commonwealth v. Abu-Jamal, 553 Pa. 31, 720 A.2d 79, 94 (1998); See Commonwealth v. Williams, 557 Pa. 207,
732 A.2d 1167 (1999); Commonwealth v. Washington, 592 Pa. 698, 927 A.2d 586, 595-96 (2007); Commonwealth v. D’Amato, 579 Pa.
490, 856 A.2d 806, 823 (2004).

Recantation is one of the least reliable forms of proof, particularly when it constitutes an admission of perjury. Commonwealth
v. Dennis, 552 Pa. 331, 356, 715 A.2d 404, 416 (1998); Commonwealth v. McCraken, 540 Pa. 541, 548, 659 A.2d 541, 545 (1995). It is
up to the trial court to judge the credibility of the recantation testimony and a new trial must be denied unless the court is satis-
fied that the recantation is true. See Commonwealth v. Strong, 563 Pa. 455, 761 A.2d 1167 (2000); see also Commonwealth v. Floyd,
506 Pa. 85, 94, 484 A.2d 365 (1984).

Ms. Thomas testified that she did not write the statement, that she wrote a similar statement but that it had differences and this
was not the one she signed. Hearing Transcript, p. 42-43.) The PCRA court found her testimony to be credible. The Handwriting
Expert Report did not sway the court. While Ms. Dresbold did give her expert opinion, and the court respects her credentials and
experience, the report did not overcome the court’s determination that Ms. Thomas was not recanting her testimony. Even if,
arguendo, Ms. Thomas had signed that statement, she was not willing to be sworn and state the same before the court. This coupled
with the fact that this version of the events had been raised in a previous PCRA, the PCRA Court found that the evidence would not
likely compel a different verdict. As previously stated, the test for recantation testimony requires that the after-discovered evidence
in the form of recantation meet all four prongs of the test discussed above and this fails to meet the requirements.

In this matter, the court heard the testimony of the alleged recantation witness and reviewed the original trial transcript. The
court also reviewed the report of the Handwriting Expert and reviewed the Petition, the Answer, the Findings of Fact, along with
the applicable case law. In a PCRA, the judge sits as the trier of fact.

A PCRA court passes on witness credibility at PCRA hearings, and its credibility determinations should be provided
great deference by reviewing courts. Johnson, 600 Pa. at 356, 966 A.2d at 539. As we indicated in Johnson, when a
PCRA hearing is held, “we expect the PCRA court to make necessary credibility determinations.” Id. at 358, 966 A.2d
at 540; see also Commonwealth v. Washington, 592 Pa. 698, 717, 927 A.2d 586, 597 (2007) (opining that even with
recantations that might appear dubious, the PCRA court must in the first instance assess the credibility and signifi-
cance of the recantation).
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Com. v. Small, 980 A.2d 549, 586 (Pa. 2009)

Based on the foregoing, the defendant failed to meet the requirements for post conviction relief and the PCRA Court dismissed
the Petition. June 29, 2012

Date: June 29, 2012

1 The Pennsylvania Superior Court recited those underlying facts set forth in the trial court’s August 29, 1997, opinion, pages 2-3.
2 42 Pa.C.S.A. §9545(b)(3)

Commonwealth of Pennsylvania v.
Ricco Turner

Criminal Appeal—Homicide—Sufficiency—Expert Psychiatric Testimony—Diminished Capacity

No. CC 200811866. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 9, 2012.

OPINION
PROCEDURAL HISTORY

Ricco Turner, hereinafter Appellant, was charged by Criminal Information (CC 200811866) with one (1) count each of: Criminal
Homicide1; and, Firearms Not to be Carried Without a License2.

On November 4, 2010, following a jury trial Appellant was convicted on all charges. On February 3, 2011, Appellant was
sentenced by the Trial Court to life in prison on the Homicide charge and four (4) to eight (8) years on the Firearms charge to be
served consecutively to the Homicide charge. On March 7, 2011, Appellant filed a timely Notice of Appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issue on appeal and it is set forth exactly as Appellant phrases it:

I. The Trial Court erred by refusing to allow that defense to present the supporting evidence and testimony of defense
expert, Dr. Barbara A. Beadles. The Commonwealth had to prove beyond a reasonable doubt that Mr. Turner had the
specific intent to kill and he was not acting under a diminished capacity or suffering from mental illness, disorder, or
abnormality which prevented his formation of the premeditation and deliberation required to prove first degree mur-
der. Contrary to the Trial Court’s ruling, supporting evidence and testimony of Dr. Beadles was relevant and probative
regarding Mr. Turner’s state of mind or his diminished capacity at the time of the incident and this evidence should not
have been excluded from the jury’s consideration.

II. The evidence was not sufficient to prove beyond a reasonable doubt that Mr. Turner was guilty of First Degree Murder.
Mr. Turner lacked the specific intent to kill. He was acting under diminished capacity and he suffered from a mental
illness, disorder, or abnormality which prevented his formation of the premeditation and deliberation required to prove
first degree murder.

FACTS
On the morning of July 29, 2010 just before 8:00 a.m., Virginia Mallory was sitting in her home office at 675 Princeton

Boulevard, Wilkinsburg, Allegheny County. (T.T. 88). The room was on the second floor of her home and the window in the room
provided a view of Princeton Avenue. (T.T. 88). As Mallory was working on her computer she heard arguing outside involving her
neighbor Denise and her son, Ricco. (T.T. 87). She continued working on her computer until she heard her neighbor say, “That’s it,
Ricco. I’m calling the police.” (T.T. 89). She looked out of the window and saw the victim, Jonathan Banks run across the street
towards her house with Appellant chasing him with a gun. (T.T. 89-90). The victim attempted to run away from Appellant headed
toward a gap between the bushes and a tree in front of her home. (T.T. 90). Mallory saw Appellant’s gun and screamed, “No. Don’t
do it.” (T.T. 90). Appellant caught the victim and spun him around and shot him. (T.T. 90). As Mallory ran to her bedroom to call
the police she heard two (2) more shots. (T.T. 91). The victim had been shot three times in the torso. (T.T. 182). One of the shots
completely severed his spinal cord. (T.T. 184). Banks died of the massive internal trauma associated with three gunshot wounds to
the back. (T.T. 191).

Officer Larry Langham of the Wilkinsburg Police Department responded to the 911 call. (T.T. 27). When he arrived on the scene
he found the victim face down in front of 675 Princeton Avenue with no pulse. (T.T. 27). Officer Langham secured the scene until
backup arrived. (T.T. 27). The witnesses at the scene gave a description of the actor as a black male, 6 foot to 6 foot 1 inches tall
with a white muscle shirt who fled down Copely way. (T.T. 30). Officer Langham radioed in the description and police began to
spread out and search for the actor. (T.T. 31). The police deployed canines to assist with the search. (T.T. 32). Approximately two
(2) hours after the incident, Officer Langham received a call over the radio that a black male with a white muscle shirt was seen
hiding under the back porch of 547 Shelbourne Street. (T.T. 33).

As Officer Langham approached the 500 block of Shelbourne, he saw a black male in a white muscle shirt with brush burns on
his shoulders crouching down walking behind homes. (T.T. 34). Officer Langham drew his weapon and yelled, “Police. Get down
on the ground. Police. Stop.” (T.T. 34). Appellant did not stop for the officer but continued to walk backwards across the street
toward the corner of Blenheim Street and Copley Way. (T.T. 34-35, 41).

Officer Langham radioed for backup. (T.T. 35). Just then Sergeant Cuiffi of the Wilkinsburg Police Department ran towards
Appellant and when Appellant turned his head toward Sergeant Cuiffi, Officer Langham deployed his taser. (T.T. 35). As Sergeant
Cuiffi approached Appellant, he attempted to sit up and Officer Langham tased him again. (T.T. 35). When Appellant was taken
into custody he had a red bandana in his hand. (T.T. 36). Officer’s removed the bandana to find a semi-automatic pistol hidden
inside of it. (T.T. 36, 199).
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Appellant was formally arrested and charged as noted hereinabove.

DISCUSSION
I. 

In his first issue Appellant claims that the Trial Court erred by excluding evidence and testimony of a defense expert, psychi-
atrist Barbara A. Beadles, M.D. as it my have related to Appellant’s state of mind or diminished capacity at the time of the offense.
The claim is without merit.

The law that governs the admission of evidence of this sort has been summarized as follows:

The Pennsylvania Supreme Court has consistently held that expert psychiatric testimony is admissible to negate the
specific intent to kill which is essential to first degree murder. Psychiatric testimony relevant to the cognitive functions of
deliberation and premeditation is competent on the issue of specific intent to kill. Thus psychiatric testimony is competent
in Pennsylvania on the issue of specific intent to kill if it speaks to mental disorders affecting the cognitive functions
necessary to formulate a specific intent. As detailed below, the Supreme Court has distinguished between those mental
disorders which are cognitive in nature and those which are not.

Commonwealth v. Kuzmanko, 709 A.2d 302, 398-399 (Pa. 1999)(internal citations and quotations omitted).
Here, Dr. Beadles completed an evaluation of Appellant that included, but was not limited to, interviewing Appellant and his

family members, reviewing Appellant’s psychiatric records from several institutions and psychiatrists, reviewing psychological
testing results, reviewing records of the present offense as well as Appellant’s past criminal offenses. See Dr. Beadles Report at p.
1. Dr. Beadles specifically understood and contemplated the defense of diminished capacity as the inability of a person to possess
the requisite state of mind for the commission of first degree murder. See Dr. Beadles Report at p. 2.

Nonetheless, despite contemplating and presenting a detailed history of Appellant’s mental condition(s), Dr. Beadle did not state
with the requisite certainty or specificity that at the time of this killing that Appellant suffered from a mental disorder affecting
his cognitive functions of deliberation and premeditation necessary to formulate the specific intent to kill. Commonwealth v.
Brown, 578 A.2d 461, 466 (Pa.Super. 1990)(personality disorders or schizoid or paranoid diagnoses are not relevant to a diminished
capacity defense).

To the contrary, Dr. Beadles final opinion as to Appellant’s mental state at the time of the killing was only that:

There is moderately strong evidence that Mr. Turner suffered from a psychiatric disorder prior to, during, and after the
instant offense...it is reasonable to assume that had poor insight and judgment at the time of the offense...his decision to
use a gun to solve his problems is consistent with anti-social personality disorder but his motivation appears to have been
psychotic in origin [delusion that victim was harassing him]...Mr. Turner’s primary intent was to stop the harassment that
was causing him distress.

Dr. Beadles Report at pp 5-6.

As was stated in Brown:

A defendant who raises a diminished capacity defense concedes general criminal liability, but challenges his
capacity to premeditate and deliberate at the time of the criminal act. It is an extremely limited defense and psy-
chiatric testimony is only competent on the issue of specific intent to kill if it speaks to mental disorders affect-
ing the cognitive functions necessary to formulate a specific intent. Where it does not, it is irrelevant and hence
inadmissible.

Brown, 578 A.2d at 466 (internal citations and quotations omitted).

Such was the case here where Dr. Beadles never addressed the salient inquiry with specificity or definitive resolve. Poor
Judgment, psychotic motivation or overwhelmed impulse control do not meet the criteria for admissibility. See Commonwealth v.
McCullum, 738 A.2d 1007, 1009 (Pa. 1999)(where psychiatrist did not state that defendant was unable to formulate the specific
intent to kill such testimony was not admissible to support a diminished capacity defense). Cf. Commonwealth v. Legg, 711 A.2d
430, 433 (Pa. 1998)(expert testimony that directly relates defendant’s mental defect to her inability to formulate a specific intent
to kill is admissible to support a diminished capacity defense).

The Trial Court did not err in excluding such testimony.

II.
Appellant’s second issue is that the evidence was not sufficient to prove beyond a reasonable doubt that Mr. Turner was guilty

of first degree murder.3 This claim is without merit.
The standard of review governing Appellant’s claim has been succinctly stated as follows, “whether the evidence presented

at trial and all the reasonable inferences derived, viewed in the light most favorable to the Commonwealth as verdict winner,
are sufficient to satisfy all elements of the offense beyond a reasonable doubt”. Commonwealth v. Houser, 18 A.3d 1228, 1133
(Pa. 2011).

The applicable statutory provision, 18 Pa.C.S. § 2502, provides that to convict a defendant of first degree murder, the
Commonwealth must prove: (1) a human being was unlawfully killed; (2) the defendant was responsible for the killing; and, (3) the
defendant acted with the specific intent to kill. 18 Pa.C.S. § 2502, Houser, 18 A.3d at 1133.

The Superior Court has stated that:

A criminal homicide constitutes murder of the first degree when it is committed by an intentional killing. It is the
element of a specific intent to kill which distinguishes first degree murder from all other grades of homicide. The
case law in Pennsylvania has consistently held that the requirement of premeditation and deliberation is met when-
ever there is a conscious purpose to bring about death. The cases further hold that the specific intent to kill can be
formulated in a fraction of a second. A specific intent to kill can be inferred from the circumstances surrounding an
unlawful killing.

Commonwealth v. Sattazahn, 631 A.2d 597, 602 (Pa. Super. 1993) (citations and quotations omitted).
The undisputed evidence produced at trial, including testimony from Appellant himself shows that Appellant willfully, delib-
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erately and with the specific intent to kill shot Jonathan Banks to death. (T.T. 90, 224). This evidence was sufficient to support
a verdict of first degree murder. Commonwealth v. Thompson, 739 A.2d 1023, 1028 (Pa.Super. 1999) (evidence sufficient where
eyewitness identifies defendant as the shooter; defendant shot victim in a vital part of the body; and, his flight following the
murder was evidence of consciousness of guilt).

Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 9, 2012

1 18 Pa.C.S.A. §2501 (a).
2 18 Pa.C.S.A. §6106 (a)(1).
3 Appellant incorrectly states in his Concise Statement that he was acting under a diminished capacity such that he could not form
the specific intent to kill. The Trial Court has addressed that in the discussion in issue I and respectfully incorporates that by
reference for discussion purposes of Issue II.

Commonwealth of Pennsylvania v.
Jonathan Simmons

Criminal Appeal—Sufficiency—Robbery—Waiver—Jury Instruction—Adverse Inference—Failure to Object

No. CC 200916835. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 9, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Johnathan Simmons, was charged by criminal information (CC 200916835) with one count each of: Robbery1,
Robbery of a Motor Vehicle2, Carrying a Firearm Without a License3, Terroristic Threats4, Recklessly Endangering Another
Person5, Simple Assault6, and Criminal Conspiracy7.

Appellant proceeded to a jury trial on January 11-13, 2011, after which he was found guilty of all charges.
On April 13, 2011, Appellant was sentenced to the following:

Count 1 - Robbery count to five (5) to ten (10) years incarceration;

Count 2 - Robbery of a Motor Vehicle to no further penalty;

Count 3 - Firearms Not to be Carried Without a License one (1) to two (2) years incarceration concurrent with Count 1;

Count 4 - Terroristic Threats to no further penalty;

Count 5 - Recklessly Endangering Another Person to no further penalty;

Count 6 - Simple Assault to no further penalty; and

Count 7 - Criminal Conspiracy Engaging in Robbery to two (2) years of probation consecutive to confinement.

On May 11, 2011, Appellant filed a timely Notice of Appeal to the Superior Court of Pennsylvania and this appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant frames them:

1. The Trial Court erred in failing to Grant Defendant new trial based upon the Defendant’s claims of ineffective
assistance of counsel, as clearly established in the record currently available to the Trial Court, and preserved in the
trial transcript, including, but not limited to, the following particulars:

a. Trial Counsel failed to offer into evidence, any hospital records compiled, and produced, evidencing that the
Defendant suffered scoliosis, in order to exhibit Defendant was incapable of running from the scene as testified to by
the Commonwealth’s witnesses;

b. Trial counsel failed to obtain Defendant’s criminal history/record with respect to the alleged burglary in order to
rebut the Commonwealth’s inference of Defendant’s pas criminal activity;

c. Trial Counsel erroneously indicated to Defendant, on direct examination, that the day of the alleged Robbery
occurred on a Saturday, when, in fact, said criminal offenses occurred on a Tuesday, resulting in the trier of fact find-
ing Defendant incredible in his testimony;

d. Trial Counsel failed to object to District Attorney’s referencing Defendant’s past criminal acts when there existed
no evidence that Defendant ever engaged in past criminal activities:

e. Trial Counsel’s failure to call character witnesses on behalf of Defendant who would have testified to Defendant’s
reputation of character as known to the community; and,
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f. Trial Counsel failed to commence any investigation with respect to this matter including, but not limited to:

i. Failure to interview any of the witnesses prior to trial;

ii. Failure to interview any of the Pittsburgh Police Officers involved in investigating the incident occurring 
on July 21, 2009; and

iii. Failure to investigate and interview other jitneys drivers who were present at the time of the alleged 
criminal offenses; namely the alleged robbery charges, and other charges, filed against Defendant
pertaining to the incident occurring on July 21, 2009.

2. The Trial Court erred in not instructing the jury to disregard any inference of the burglary charged allegedly filed
against Defendant and referred to by Commonwealth because of the Commonwealth’s failure to provide any competent
evidence supporting any alleged burglary;

3. The Trial Court erred in denying Defendant’s Motion for Acquittal because the evidence offered by the Commonwealth
was insufficient to establish that the Defendant was the perpetrator of the offenses relating to Robbery as alleged in the
criminal information; and

4. The Trial Court erred in refusing to grant the Defendant’s Motion for Acquittal because the evidence offered by the
Commonwealth was inconsistent as to allow no finding of guilt beyond a reasonable doubt.

FINDINGS OF FACTS
On July 21, 2009, at approximately 11:00 a.m., Rodney Harris (victim), a jitney driver, was standing on the corner of Penn and

Wood Avenues in Wilkinsburg across the street from the Dollar General store. (T.T. 37)8. Walter Ferguson (co-defendant)
approached the victim and asked him to drive him to the intersection of Rebecca and Ella streets. (T.T. 38-39). The co-defendant
directed Appellant to “come on, let’s go” and they both got into the car. (T.T. 38). The co-defendant who was in the passenger seat
directed the victim to pull the car over when nearing the previously requested intersection. (T.T. 40). The co-defendant got out of
the car and said, “I think—I suggest you give him all your money. I don’t want to see you get shot.” (T.T. 40). The victim turned
toward Appellant in the back seat and was told, “don’t turn back.” (T.T. 57).

The victim saw Appellant in the rearview mirror with a gun and he handed over his valuables. (T.T. 40). Appellant and the
co-defendant took the victim’s wallet, keys, $30 cash and items from the back of his vehicle. (T.T. 40). Appellant searched through
the wallet and found a Citizen’s Bank credit card and said, “hey, let’s take him to the mac machine.” (T.T. 41). Appellant ordered
the victim into the backseat with him. (T.T. 41). As the co-defendant was coming around the vehicle to get into the driver’s seat,
the victim got out of the car slamming the door behind him and ran away. (T.T. 41). The victim asked a young lady sitting on a porch
to call the police, as well as an elderly couple driving up the street. (T.T. 41). The victim hid between homes until the police arrived
a few minutes later. (T.T. 42).

Officer Larry Langham of the Wilkinsburg Police Department transported the victim back to the police station. (T.T. 42). While
en route, the victim saw Appellant standing by Mike’s Corner Store smoking a cigarette. (T.T. 42). The victim told the police
officer, “wait a minute, that’s the guy right there.” (T.T. 42). The officer turned into the parking lot to speak to Appellant but he ran
away. (T.T. 42). The officer was unable to chase Appellant in the police car as there were children on bicycles in the parking lot of
the store. (T.T. 42).

On September 1, 2009, the victim was walking up Penn Avenue near a CVS store when he spotted Appellant and his girlfriend
walking along the sidewalk. (T.T. 45). The victim made eye contact with Appellant and immediately called the police, who
arrived within two minutes. (T.T. 46). The police approached Appellant in the CVS store and the victim identified Appellant
saying, “that’s him.” (T.T. 47). Appellant aggressively moved toward the victim stating, “ just you wait and see, bitch!” (T.T.
48-49). Appellant told police that he had a .32 caliber snubnose revolver in his possession at the time of arrest along with addi-
tional bullets. (T.T. 47, 49).

Appellant was formally arrested and charged as noted hereinabove.

DISCUSSION
I.

In his initial claim, Appellant raises multiple allegations of ineffective assistance of counsel. In sum, he argues that the Trial
Court erred in failing to grant Appellant a new trial based upon ineffective assistance of counsel.

In Commonwealth v. Barnett, 25 A.3d 371, 377 (Pa.Super.2011), the Superior Court stated that the appellate court will no longer
engage in the review of ineffective assistance of counsel claims on direct appeal. Consequently, even if the record were to be devel-
oped as to the ineffective assistance of counsel claim, the Superior Court will not review it in the present procedural posture.
Barnett, 25 A.3d at 377.

Thus, the Trial Court will not address these claims.

II.
In his second claim, Appellant argues that the Trial Court erred in failing to issue a no adverse inference instruction regarding

an alleged burglary committed by Appellant. This claim is without merit.

The following took place on the record:
MR. FEDEL: Offer for cross.
MR. PIETROGALLO: Judge, may we approach? I intend to go down a line of cross-examination.
THE COURT: Yes.
MR. PIETROGALLO: On direct examination of this witness defense counsel—
THE COURT: Speak up.
MR. PIETROGALLO: —elicited the fact the defendant had never been arrested previously. I have a copy of his rap
sheet indicating he had been arrested for burglary approximately September 1, 2009.
MR. FEDEL: Your Honor, my client has no knowledge of this supposed arrest. He denies being the person in it.
THE COURT: What was the result of that?
MR. PIETROGALLO: The case was ultimately dismissed.
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THE COURT: Okay. So I will let him inquire about that.
MR. FEDEL: Okay.
MR. PIETROGALLO: Mr. Simmons, you said you had never been arrested prior to this incident. That is not exact-
ly accurate, is it?
MR. SIMMONS: Um, it is.
MR. PIETROGALLO: Were you ever arrested and charged with burglary, receiving stolen property and criminal mischief?
MR. SIMMONS: No.
MR. PIETROGALLO: I have what I will mark as Commonwealth 9 for identification purposes. Refer you to the top
section right there (indicating). Is that your name, Jonathan Ryan Simmons?
MR. SIMMONS: Uh-huh.
MR. PIETROGALLO: And is your date of birth May 18th 1988?
MR. SIMMONS: Yeah.
MR. PIETROGALLO: And you are saying this was not you that was arrested for this crime; correct?
MR. SIMMONS: I was arrested when you guys arrested me. That is the only time I was arrested.
MR. PIETROGALLO: Only on this Robbery.
MR. SIMMONS: Yes.

(T.T. 45-47).

In order to properly preserve an issue of error, the Pennsylvania Rules of Evidence requires the lodging of a present, contem-
poraneous objection:

Rule 103. Rulings on evidence

(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling that admits or excludes evidence unless

(1) Objection. In case the ruling is one admitting evidence, a timely objection, motion to strike or motion in limine
appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context.

P.R.E. 103 (a)(1).

The appellate courts have maintained the necessity of a timely objection during the course of the presentation of evidence. The
Superior Court has stated that, “[T]he trial judge must be given an opportunity to rectify errors at the time they are made.”
Commonwealth v. Clair, 326 A.2d 272, 274 (Pa.Super. 1974). Pennsylvania case law is clear, “In the absence of an appropriate objec-
tion made when the evidence is proffered at trial, the issue is not preserved for appeal and the applicable rule of evidence is
waived.” Commonwealth v. Foreman, 797 A.2d 1005, 1016 (Pa.Super. 2002). Additionally, in order for a claim of error to be
reviewed on appeal, Pennsylvania Rule of Appellate Procedure 302 (a) states as follows:

Rule 302. Requisites for Reviewable Issue

(a) General rule. Issues not raised in the lower court are waived and cannot be raised for the first time on appeal.

Pa.R.A.P. 302(a). See Commonwealth v. Nunn, 947 A.2d 756, 762 (Pa. Super. 2008)(defendant waived appellate review of all challenges
not preserved by objection before the trial court). As Trial Counsel did not make a contemporaneous objection to the testimony, any
issue that may have existed has been waived.

Assuming arguendo that the Superior Court does not find waiver, this area of inquiry is governed by 42 Pa.C.S.A. §5918 which
states:

No person charged with any crime and called as a witness in his own behalf, shall be asked, or if asked, shall
be required to answer, any question tending to show that he has committed, or been charged with, or been convicted
of any offense other than the one where-with he shall then be charged, or tending to show that he has been of bad char-
acter or reputation unless: (1) he shall have at such trial, personally or by counsel, ...[have] given evidence tending to
prove his own good character or reputation[.]

42 Pa.C.S.A. §5918.

The Superior Court case of Commonwealth v. Days, 784 A.2d 817 (Pa.Super. 2001) is factually analogous to the present case. In
Days, the defendant was cross examined regarding his direct testimony relative to the status of his relationship with his children’s
mother. The prosecutor questioned him stating that “You’re not being truthful about your relationship with the kids’ mother.” The
defendant denied that allegation. The Court in Days reasoned:

The exposure of his untruthfulness was not precluded because the rebutting evidence included prior criminal activity,
particularly where he introduced the prior arrests in his own testimony. He is not insulated from being discredited
about the factual accuracy of his testimony simply because that proof involves other crimes.

Days, 784 A.2d at 821.

Here, Appellant opened the door regarding his prior arrests having testified that he had never been arrested prior to the pres-
ent case. (T.T. 40, 47). The prosecutor simply impeached him with the his prior arrest record. Appellant mentioned his lack of prior
arrests which opened the door for further explanation regarding that untruthful testimony.

In Commonwealth v. Trignani, 483 A.2d 862, 869 (Pa.Super. 1984), the Superior Court affirmed the actions of the trial court
permitting a prior conviction to be introduced to rebut the defendant’s unsolicited assertion that he was a nonviolent person. In
both Days and Trignani, the Superior Court held that the evidence was admissible not to show Appellant committed the other
crimes, but to negate his own untruthful testimony. Therefore, the Trial Court did not err in admitting the evidence.

If indeed there was an error committed here, it is harmless. “Harmless error exists where: (1) the error did not prejudice the
defendant or the prejudice was de minimis; (2) the erroneously admitted evidence was merely cumulative of other untainted
evidence which was substantially similar to the erroneously admitted evidence; or (3) the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that the error
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could not have contributed to the verdict.” Commonwealth v. Robinson, 554 Pa. 293, 721 A.2d 344, 350 (1999).
Appellant’s claim is without merit.

III.
In his third claim, Appellant argues that the Trial court erred in denying Defendant’s Motion for Acquittal as to the Robbery

due to insufficient evidence. This claim is without merit.
The applicable standard of review for the denial of a motion for judgment of acquittal is as follows:

A motion for judgment of acquittal challenges the sufficiency of the evidence to sustain a conviction on a partic-
ular charge, and is granted only in cases in which the Commonwealth has failed to carry its burden regarding that
charge.

The standard we apply in reviewing the sufficiency of the evidence is whether reviewing all the evidence admitted
at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe
all, part or none of the evidence.

Commonwealth v. Hutchinson, 947 A.2d 800, 805-806 (Pa.Super. 2008)(citations and quotations omitted)(emphasis original).
Here Appellant was charged with one (1) count of Robbery. That crime is defined as follows:

§ 3701. Robbery
(a) Offense defined.—
(1) A person is guilty of robbery if, in the course of committing a theft, he: ...
(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury.

18 Pa.C.S.A.§ 3701 (a)(1)(ii).
The Commonwealth produced sufficient evidence at trial to prove beyond a reasonable doubt that Appellant committed the

crime of Robbery. The Trial Court has recited the facts at length. Supra at 5-7. Here, the Commonwealth proved that: (1) along
with the co-defendant, Appellant engaged the victim jitney driver in a fare (T.T. 38); (2) when the victim pulled his vehicle over
at the requested stop, the co-defendant got out of the car and said, “I think—I suggest you give him all your money. I don’t want
to see you get shot.” (T.T. 40); (3) when the victim turned toward Appellant in the back seat he was told, “don’t turn back.” (T.T.
57); (4) the victim saw Appellant holding a gun and handed over his valuables (T.T. 40); (5) Appellant and the co-defendant took
the victim’s wallet, keys, $30 cash and items from the back of his vehicle (T.T. 40); (6) Appellant searched through the wallet and
found a Citizen’s Bank credit card and said, “hey, let’s take him to the mac machine.” (T.T. 41); (7) Appellant ordered the victim
to come into the backseat with him (T.T. 41); and, (8) as the co-defendant was coming around the vehicle to get into the driver’s
seat the victim got out of the car slamming the door and ran away. (T.T. 41). See Commonwealth v. Fromall, 572 A.2d 711, 716
(Pa.Super. 1990)(robbery conviction supported by direct evidence of defendant’s identification with bolstering circumstantial
evidence). Here, the evidence was sufficient for a fact finder to find beyond a reasonable doubt that Appellant committed the
charged crimes.

Appellant’s claim is without merit.

IV.
In his final claim, Appellant argues that the Trial Court erred by denying Defendant’s Motion for Acquittal because the

evidence offered by the Commonwealth was inconsistent to allow for a finding of guilt. This claim is without merit.
The Trial Court’s analysis regarding its’ ruling as to Appellant’s Motion for Judgment of Acquittal has been discussed at length

hereinabove. The Commonwealth presented sufficient evidence as to each charge and ultimately a fact finder found Appellant
guilty of all charges. See Commonwealth v. Ferguson, 516 A.2d 1200, 1201-1202 (Pa.Super. 1986).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 9, 2012

1 18 Pa.C.S.A. §3701(A)(1)(i).
2 18 Pa.C.S.A. §3702(A).
3 18 Pa.C.S.A. §6106(A)(6).
4 18 Pa.C.S.A. §2706(A)(1).
5 18 Pa.C.S.A. §2705.
6 18 Pa.C.S.A. §2701(A)(3).
7 18 Pa.C.S.A. §903(A)(1).
8 The letters “T.T.” followed by numerals refer to the jury trial transcript dated January 12, 2011-Morning Session.
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Commonwealth of Pennsylvania v.
Thomas Albert

Criminal Appeal—Sufficiency—SVP—Waiver—Timing of SVP Hearing

No. CC 200903918, 201003395, 201002477. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 13, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Thomas Albert, was charged by criminal information (CC 200903918) with one count of Failure to Comply with
Registration1. At a second criminal information (CC 201002407), Appellant was charged with a second count of Failure to Comply
with Registration, and at a third criminal information (CC 201003395), he was charged with Aggravated Indecent Assault2 and
Corruption of Minors3.

On July 6, 2011, pursuant to a plea agreement, Appellant pled guilty to all charges for an agreed upon aggregate sentence of 4
to 14 years. On that same dated a Sexually Violent Predator (SVP) hearing was conducted at the conclusion of which the Trial Court
determined Appellant to be a sexually violent predator.

This appeal followed.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following allegations of error which are set forth exactly as Appellant states them:

(A) Did the court err in determining that there was sufficient evidence to label Mr. Albert as a sexually violent pred-
ator where there was no evidence of violent or predatory conduct.

(B) Did the court commit an error of law in conducting an SVP hearing after sentencing where the statute explicitly
states that such a determination must be made prior to sentencing and the court lacked jurisdiction to conduct an SVP
hearing after sentencing.

FACTS
As relevant to the issues on appeal at CC 201003395 (Aggravated Indecent Assault, Corruption of Minors), Appellant in June of

2009 was living in an apartment building in the Beechview section of the City of Pittsburgh, Allegheny County.
The fourteen year old victim lived with her mother and sister in an upstairs apartment in the same building. On June 26, 2009,

while their mother was at work, the victim and her sister were helping Appellant with a screening project in his apartment. The
victim complained of sunburn pain and Appellant volunteered to put lotion on her back, which he did do.

Later that day Appellant applied more lotion to the victim’s back but this time he unsnapped her bra. He suggested that they
move to his bedroom because the floor on which Appellant had directed the victim to lay was dirty. Once in the bedroom Appellant
told the victim to lay face down on the bed and he began to massage lotion into her back.

Appellant told the victim to roll over on her back and when she complied, Appellant unbuckled and unzipped her pants stating
“massages are for all over”. Appellant pushed his hands into her pants, and then under her underwear and between her legs. The
victim indicated that Appellant touched “everything” and put his hand “inside” her. The victim told Appellant that she wanted to
leave, and Appellant asked her if she had ever been kissed. When she said no, Appellant kissed her on the lips and stated “now you
have”. The victim then got up from the bed and walked out of the bedroom.

As the victim was walking toward the front door, Appellant asked her to stop and sit down for five minutes. Appellant asked her
not to tell her mother and apologized stating, “I’m sorry please forgive me”. The victim ran from the apartment to call her mother
who was at work.

Appellant went to the victim’s mother’s place of work and told her mother that, “I was putting cream on her sunburn and things
got out of hand; I’m sorry I could go to jail; what do you want me to do, leave town”. When asked about the kiss, Appellant stated
“it was just a peck”. See S.T. at pages 11-134, Commonwealth Exhibit 1, “Sex Offender Risk Assessment” (6-21-11), Cathy L. Clover,
Psychologist, at page 2. (hereafter “Assessment”)

DISCUSSION
I.

In his first claim Appellant alleges that the Trial Court erred in determining that there was sufficient evidence to label
Appellant a sexually violent predator averring that there was no evidence of violent or predatory conduct. This claim is without
merit.

The applicable standard of review has been stated thusly:

If a person appeals an SVP designation and contends the evidence supporting that designation was insufficient, our
standard of review is clear. We do not weigh the evidence presented to the sentencing court and do not make credibility
determinations. Instead, we view all the evidence and its reasonable inferences in a light most favorable to the
Commonwealth. We will disturb an SVP designation only if the commonwealth did not present clear and convincing
evidence to enable the court to find each element required by the SVP statutes.

Commonwealth v. Feucht, 955 A.2d 377, 381-382 (Pa. Super. 2008).
By claiming that there was no evidence of violent or predatory conduct, Appellant challenges an evidentiary insufficiency that

is not a requirement in the SVP classification. See Commonwealth v. Fletcher, 947 A.2d 776 (Pa. Super. 2008).
The Fletcher court states with presently applicable acumen:

In the relevant statute, a “sexually violent predator” is defined, in pertinent part, as “[a] person who has been con-
victed of a sexually violent offense as set forth in [42 Pa.C.S.A.] section 9795.I (relating to registration) and who
is determined to be a sexually violent predator under [42 Pa.C.S.A.] section 9795.4 (relating to assessments) due
to a mental abnormality or personality disorder that makes the person likely to engage in predatory sexually vio-
lent offenses.” 42 Pa.C.S.A. § 9792. This definition contains no requirement for a determination that the SVP
engaged in predatory behavior in the instant offense. The statutory definition of “predatory,” about which the
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arguments before us revolve, is relevant only in that an SVP must be found to have a mental abnormality or per-
sonality disorder which renders the SVP likely to engage in predatory behavior. Appellant does not challenge that
determination.

Because Appellant has challenged only one evidentiary insufficiency in his SVP classification, one which is not a
requirement thereof, we find no merit to his appeal.

Fletcher, 947 A.2d at 776-777 (footnote omitted) (emphasis in original)
Appellant’s claim is without merit.5

II.
In his second issue, Appellant claims that Trial Court committed an error of law in conducting an SVP hearing immediately

after sentencing. This claim has been waived.
On July 6, 2011 Appellant entered into a negotiated plea agreement on three separate criminal cases that was scheduled as such.

An SVP hearing was scheduled for that same day as the Commonwealth expert witness was present and she was cross examined
after the Commonwealth entered the expert’s report into evidence. (S.T. 11-28)

Appellant never objected to the procedural process that unfolded before, during, or after it concluded. Consequently, this claim
has been waived. Commonwealth v. Whanger, 30 A.3d 1212, 1214 (Pa. Super. 2011) (defendant waived statutory requirement that
SVP assessment be conducted prior to sentencing.)

This claim is without merit.

CONCLUSION
Based on the foregoing, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 13, 2012

1 18 Pa. C.S. § 4915 (a) (1)
2 18 Pa. C.S. § 3125 (a) (8)
3 18 Pa. C.S. § 6301 (a) (1)
4 The letters “S.T.” refer to the sentencing transcript of July 6, 2011.
5 In any event there was clear and convincing evidence presented that Appellant met the criteria to be classified as a SVP. See
Assessment at pp. 6-10, Commonwealth v. Geiter, 829 A.2d 848, 852-853 (Pa. Super. 2010) (expert testimony established by clear
and convincing evidence that defendant met the statutory criteria for SVP status, consequently the trial court’s determination
would not be disturbed.)

Commonwealth of Pennsylvania v.
Terrance Andrews

Criminal Appeal—Sufficiency—Homicide—Weight of the Evidence—Diminished Capacity—
Malice—Photographs—Expert Testimony

No. CC 200810169. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 13, 2012.

OPINION
PROCEDURAL HISTORY

Terrence Andrews (Appellant) was charged by Criminal Information (200810169) with one count each of Criminal Homicide1,
and Burglary2.

Appellant proceeded to a jury trial on March 22-25, 2011, at the conclusion of which he was convicted of first degree murder
and burglary.

On March 25, 2011, Appellant was sentenced to a term of life imprisonment on the First Degree Murder conviction and a
consecutive term of 5-10 years on the Burglary conviction. Post trial motions were filed and denied. This appeal followed.

Matters Complained of on Appeal
Appellant raises the following matters as error and they are set forth exactly as he Appellant states them:

1. The evidence was not sufficient to prove beyond a reasonable doubt that Mr. Andrews was guilty of first degree
murder of Ms. Maas. Mr. Andrews lacked the specific intent to kill. He was acting under a diminished capacity and
he suffered from a mental illness, disorder, or abnormality which prevented his formation of the premeditation and
deliberation required to prove first degree murder.

2. The evidence was not sufficient to prove beyond a reasonable doubt that Mr. Andrews was guilty of burglary. Mr.
Andrews was acting under a diminished capacity due to his mental illness and he lacked the intent to commit the
crime of murder when he entered the apartment. Additionally, the Commonwealth presented no evidence that Mr.
Andrews was not licensed or privileged to enter Ms. Maas’ apartment.

3. The trial court erred and abused its discretion by admitting photographs of the deceased victim’s body, which were
highly inflammatory, cumulative, and prejudicial. Specifically, Commonwealth Exhibits 25 and 75 should not have
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been admitted. The danger of unfair prejudice by admitting these inflammatory photographs outweighed the proba-
tive value of these photographs.

4. The trial court erred and abused its discretion when it denied defense counsel’s request for a continuance so the
defense could adequately prepare a defense by obtaining and reviewing medical records. Defense counsel requested
a continuance on February 23, 2011 because she had not yet received necessary medical records from Western
Psychiatric Institute and Clinic. The continuance was denied by Order filed February 24, 2011 and the trial began on
March 22, 2011. By not providing defense counsel with adequate time to review the essential medical records and
prepare a defense, the trial court violated the due process clause of the Fifth and the Fourteenth Amendments of the
United States Constitution and Article 1, Section 9 of the Pennsylvania Constitution, and the trial court violated the
right to counsel under the Sixth Amendment of the United States Constitution and Article 1, Section 9 of the
Pennsylvania Constitution.

5. The trial court abused its discretion by denying Mr. Andrews post-sentence motion challenging the weight of the
evidence since the facts presented that Mr. Andrews was incapable of forming and/or did not have the specific intent
to kill were of such great weight to ignore them denied him justice. These facts include, but are not limited to, Mr.
Andrews’ extensive mental health history and diagnosis of psychosis by both experts, his irrational actions and state-
ments before, during, and after the incident, his inability to handle his finances, his drug and alcohol problems, and
Dr. Ziv’s expert testimony. Additionally, Dr. Wright noted that regardless of Mr. Andrews’ mental health diagnosis or
symptoms, Mr. Andrews’ statements and behaviors revealed that his actions were premeditated and he understood
their wrongfulness. By ignoring Mr. Andrews’ metal health symptoms and diagnosis and relying on statements made
by Mr. Andrews, a psychotic, to form an opinion on whether Mr. Andrews’ had the intent to kill, Dr. Wright’s opinion
on that issue is so tenuous that it shocks the conscience.

6. The trial court abused its discretion by failing to strike Dr. Wright’s testimony since his expert opinion was not
based on scientific or specialized knowledge beyond that possessed by a layperson. Dr. Wright’s testimony was of
a character that it could be described to the jury and adequately estimated by them without the assistance of an
expert. The admission of such so-called expert testimony tended to mislead the jury and should have been excluded.
The purpose of the expert opinions was to assist the jury with an understanding of Mr. Andrews’ mental illness,
how that illness affected his actions and statements on the day of the incident, and how that illness affected his
ability to premeditate and deliberate. However, Dr. Wright drew his conclusions about Mr. Andrews’ intent to kill
based on statements made by Mr. Andrews, taken at face value, without considering his mental illness. If an
assessment of Mr. Andrews’ mental illness was ignored by Dr. Wright in reaching his opinion, then there was no
reason to present his expert opinion since it was not based on specialized knowledge. The jury did not require and
expert opinion regarding the plain meaning of Mr. Andrews’ statements taken at face value, without consideration
of his mental illness.

Facts
In May of 2008, Appellant was living in the Hampshire Hall Apartments, apartment 414, in the Shadyside section of

Pittsburgh, Allegheny County. The victim, Lisa Maas, lived in the same building and on the same floor as Appellant. In the morn-
ing of May 29, 2008, Mass and Appellant were on the elevator together and got into an argument. (T.T. 405, 503). Maas noticed a
foul odor emanating from Appellant and apparently told Appellant that he smelled or stunk. (T.T 190-191, 405, 503). This
encounter and Maas’ comment angered Appellant and reinforced his perception that Maas looked down on him and “treated him
like dirt”. (T.T. 191).

After this encounter Appellant was “burned up all day”, and he decided that he was going to kill Maas. He planned to do so by
lying in wait in his apartment for Maas to return home, whereupon he planned to force his way into her apartment and stab her to
death with a pair of scissors that he kept on his desk. (T.T. 191, 405, 439-446, 503-504).

Appellant waited the entire day for Maas to return, keeping watch of the sidewalk in front of the building from a window inside
his apartment. (T.T. 191). Sometime after 8:30 P.M. Appellant observed Maas return to the building and go to her apartment at the
end of the fourth floor hallway. (T.T. 191-192).

Appellant went to Maas’ door, scissors in hand, and knocked. (T.T. 192). When Maas opened the door he forced his way in and
began stabbing her. (T.T. 192). Maas started screaming and told Appellant that she would give him her money but Appellant indi-
cated that he was not there for the money but to kill her. (T.T. 192). Maas attempted to defend herself by grabbing a kitchen knife
and cutting Appellant but to no avail. At some point Appellant was able to secure that knife and use it to stab Maas. (T.T. 60-67).
Appellant stabbed her multiple times, including fatal wounds to her neck and heart. (T.T. 48-66, 191-192).

As a result of the attack Maas fell to the floor and Appellant sat on the couch to observe her in that incapacitated state. Appellant
observed Maas choking on her own blood as he heard gurgling sounds coming from her. (T.T. 193). Appellant took a wash cloth and
stuffed it in her mouth so he wouldn’t have to hear the gurgling sounds any longer. (T.T. 89, 193). He secured the wash cloth with
tape and once the sounds stopped Appellant was satisfied that Maas was dead and left the apartment. (“When she stopped gurgling
I left because I knew she was dead”). (T.T. 191-193).

However, as Appellant was leaving Maas’ apartment two uniformed Pittsburgh Police officers were coming down hallway
in response to a neighbor’s report of hearing screams from the fourth floor. (T.T. 109-119, 127-147). Appellant was covered in
blood and told the officers, “I did it, take me to jail”. He also inquired as to whether Pennsylvania had the death penalty. (T.T.
113-120, 131). The officers recovered a pair of scissors and a serrated kitchen knife from Appellant’s pants pocket. (T.T. 115,
134, 148).

Medics arrived shortly thereafter and Mass was pronounced dead at the scene. (T.T. 138). Medics also tended to Appellant’s
head wound and transported him to a nearby hospital for treatment. (T.T. 152-166). Before transport from the scene Appellant was
briefly interviewed by homicide detectives wherein he provided an account as detailed hereinabove. (T.T. 191-193). Upon comple-
tion of medical treatment Appellant was formally arrested and charged as noted hereinabove.

The autopsy of Lisa Maas determined that she had three stab wounds to her neck, two stab wounds to her trunk (chest and
abdomen), sharp incised wounds to her left an right hands (13 total), and multiple contusions to her extremities and back. (T.T.
49-69). One of the stab wounds to Maas’ neck was 4 inches deep and lacerated her bilateral carotid arteries which are the
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major arterial supply of blood to the brain. (T.T. 52). The stab wound to the chest was 5 ½ inches deep and perforated and
lacerated Maas’ heart. (T.T. 53-56). Both of those wounds are immediately incapacitating and cause death within minutes. (T.T.
52-53, 56).

Discussion
I.

In his first claim Appellant alleges that the evidence was not sufficient to prove that he was guilty of first degree murder.
Appellant specifically claims that he was acting under a diminished capacity that prevented him from forming the requisite state
of mind for first degree murder. This claim is without merit.

The standard of review governing Appellant’s claim has been succinctly stated as follows, “whether the evidence presented
at trial and all the reasonable inferences derived therefrom, viewed in the light most favorable to the Commonwealth as verdict
winner, are sufficient to satisfy all elements of the offense beyond a reasonable doubt”. Commonwealth v. Houser, 18 A.3d 1228,
1233 (Pa. 2011).

The applicable statutory provision, 18 Pa. C.S. § 2502, provides that to convict a defendant of first degree murder, the
Commonwealth must prove: 1) a human being was unlawfully killed; (2) the defendant is responsible for the killing; and (3) the
defendant acted with a specific intent to kill. 18 Pa. C.S. § 2502, Houser, 18 A.3d at 1133.

The Superior Court stated that:

A criminal homicide constitutes murder of the first degree when it is committed by an intentional killing. It is the
element of a specific intent to kill which distinguishes first degree murder from all other grades of homicide. The
case law in Pennsylvania has consistently held that the requirement of premeditation and deliberation is met when-
ever there is a conscious purpose to bring about death. The cases further hold that the specific intent to kill can be
formulated in a fraction of a second. A specific intent to kill can be inferred from the circumstances surrounding an
unlawful killing.

Commonwealth v. Sattazahn, 631 A.2d 597, 602 (Pa. Super. 1993) (citations and quotations omitted).

Here, Appellant after arguing with the victim in the morning, decided that he was going to kill the victim. (T.T. 191-193). He
laid in wait the entire day for the victim to return to her apartment, and when she returned he forced his way into her apartment
where he stabbed her 18 times. (T.T. 48-56, 191-193, 503). He then stuffed a wash cloth into her mouth as she choked on her own
blood to make certain that she died. (T.T. 193). This was sufficient evidence to prove first degree murder. Commonwealth v. Wright,
328 A.2d 514, 516 (Pa. 1974) (evidence sufficient to support first degree murder conviction where defendant announced intention
to kill victim and then ran across street and plunged knife into her abdomen).

While Appellant presented the expert testimony of psychiatrist, Dr. Barbara Ziv, who opined that Appellant, owing to a mental
infirmity could not form the requisite intent, the jury rejected that opinion. (T.T. 328, 419-420). Commonwealth v. Trill, 543 A.2d
1106, 1112 (Pa. Super. 1988) (where psychiatric evidence was conflicting it was within jury’s province to determine which account
was more credible; jury may also determine defendant’s mental status from defendant’s actions, conversations and statements at
the time of the crime).

Appellant’s claim is without merit.

II.
In his second claim Appellant alleges that the evidence was insufficient to prove beyond a reasonable doubt that he was guilty

of burglary. Appellant specifically alleges that he was acting under a diminished capacity and that there was no evidence to estab-
lish that he was not licensed or privileged to enter the victim’s apartment. This claim is without merit. Appellant raises two claims
in this issue which will be addressed as such following recitation of the applicable statutory provision.

A person commits the offense of burglary if he enters a occupied structure, or separately secured or occupied portion thereof,
with intent to commit a crime therein unless the premises are open to the public or the actor is licensed or privileged to enter at
that time. 18 Pa.C.S. § 3502(a).

A. Diminished Capacity
In Pennsylvania diminished capacity is an extremely limited defense that applies only to the crime of first degree

murder. Commonwealth v. Swartz, 484 A.2d 793, 795-796 (Pa. Super. 1984) (diminished capacity defense not available as
a defense to non-homicide specific intent offenses). Thus Appellant’s attempt to raise this as it relates to the burglary
charge is meritless.

B. Entry
Appellant admitted that he forced his way into the victim’s apartment and began to stab her in the process. (T.T. 192, 503).

Commonwealth v. Diggs, 949 A.2d 873, 878 (Pa. Super. 2008) (evidence sufficient to support jury’s finding that defendant was
not licensed or privileged to enter premises where defendant had to shove victim’s daughter aside in order to enter victim’s
home).

Appellant’s claim is without merit.

III.
Appellant’s third claim is that the trial court erred by admitting two photographs of the deceased victim’s body into evidence.

This claim is without merit.
The admission of photographs in a homicide trial is entrusted to the sound discretion of the trial judge and that decision will be

reversed only upon a showing of abuse of that discretion. Commonwealth v. Sanchez, 36 A.3d 24, 48-49 (Pa. 2011). The oft stated
analysis of whether photographic evidence alleged to be inflammatory is admissible is first, whether the photograph is inflamma-
tory by its very nature, and second if deemed so, whether the essential evidentiary value of the photograph outweighs the likeli-
hood that the photograph will improperly inflame the minds and passion of the jury. Sanchez, 36 A.3d at 49 (no error in admission
of homicide victim’s body at crime scene).

Here the two photographs at one issue – one (exhibit 75), was an autopsy photograph which depicted the stab wounds of the
victim’s neck, and a second (exhibit 25), was a photograph of the victim at the crime scene which depicted a wash cloth stuffed
into the victim’s mouth with tape over it to secure it. (T.T. 6-10).



november 2 ,  2012 page 453

As to the photograph of the victim at the scene, the Trial Court determined that the photograph was potentially inflammato-
ry, but that its probative value outweighed the likelihood that it would tend to inflame the minds and passion of the jury to the
prejudice of the Appellant. (T.T. 10, 92-93). See Commonwealth v. Karenbauer, 715 A.2d 1086, 1096 (Pa. 1998) (photographs of
victim, while decidedly unpleasant to look at illustrated the severity of the attack and that it was done with the intent to kill).
Here after stabbing the victim Appellant sat on her couch watching her as she lay mortally wounded on the floor, and when the
victim started to choke on her own blood Appellant stuffed a wash cloth in her mouth and taped it to make certain she was dead.
(T.T. 153).

As was Appellant stated in McCutheon,

A criminal homicide trial is, by its very nature, unpleasant, and the photographic images of the injuries inflicted are
merely consonant with the brutality of the subject inquiry. To permit the disturbing nature of the images of the victim
to rule the question of admissibility would result in exclusion of all photographs of the homicide victim, and would
defeat one of the essential functions of the criminal trial; inquiry into the intent of the actor. There is no need to
overextend an attempt to sanitize the evidence of the condition of the body as to deprive the Commonwealth of oppor-
tunities of proof in support of the onerous burden of proof beyond a reasonable doubt.

Commonwealth v. McCutheon, 454 A.2d 547, 549 (Pa. 1982).
As to the autopsy photograph, the court found it be non-inflammatory; and since it depicted one of the fatal wounds, to be admis-

sible as it aided the jury’s understanding of the pathologist’s testimony, and as it may ultimately reflect on Appellant’ s intent at
the time of the killing. (T.T. 10-11, 59). See Commonwealth v. McCutheon, 454 A. 2d at 602 (in assessing the intent of the actor in a
case of criminal homicide the fact finder must aided to every extent possible including the admission of photographs of the victim
that are not pleasant to look at).

Appellant’s claim as the to the photographs is without merit.

IV.
Appellant’s next claim is that the Trial Court abused its discretion when it denied his request for a continuance. Specifically

Appellant alleges the Trial Court, by denying him a continuance on February 23, 2011 (a month before trial) did not provide him
with adequate time to review certain medical records and prepare a defense. This claim is without merit.

The applicable standard of review has been stated thusly:

The granting or refusal of a request for a continuance is vested in the discretion of the trial court. The denial of a
continuance will be revered on appeal only upon a showing of palpable and manifest abuse of discretion. A simple
allegation that more preparation is necessary for investigative and trial preparation will not suffice in demonstrating
an abuse of discretion. Mere shortness of time in which to prepare does not mandate the granting of a continuance.
An Appellant must be able to show specifically in what manner he was unable to prepare his defense or how he would
have prepared differently had he been given more time. We will not reverse a denial of a motion for continuance in
the absence of prejudice.

Commonwealth v. Brown, 505 A.2d 295, 298 (Pa. Super. 1986) (collecting cases).
Shortly after the request for continuance and its denial, the trial Court had defense counsel identify the specific persons or

departments within UPMC Western Psychiatric Institute and Clinic (WPIC) that had yet to provide requested records. The Trial
Court then issued separate court orders directing them to provide Appellant’s records to defense counsel forthwith3. Those records
were received by defense counsel and provided to the expert prior to trial and/or her testimony. There was no indication from Dr.
Ziv during her testimony that she did not have a complete enough record of Appellant’s history to perform her evaluation, or that
she was hampered by the more recent disclosure of some of Appellant’s records. (T.T. 305-471).

Consequently Appellant cannot allege any specific prejudice consistent with applicable law that amounts to Trial Court error
in this regard. See Brown, 505 A.2d at 298.

Appellant’s claim is without merit.

V.
Appellant’s fifth claim is that the Trial Court erred in denying Appellant’s Post-Sentence Motion challenging the weight of the

evidence and by not granting Appellant a new trial. Appellant’s claim is without merit.
The limited standard of review that applies presently has been stated as follows:

When a trial court denies a weight-of-the-evidence motion, and when an appellate then appeals that ruling to this
Court, our review is limited. It is important to understand we do not reach the underlying question of whether the
verdict was, in fact, against the weight of the evidence. We do not decide how we would have ruled on the motion and
then simply replace our own judgment for that of the trial court. Instead, this Court determines whether the trial court
abused its discretion in reaching whatever decision it made on the motion, whether or not that decision is the one we
might have made in the first instance.

Commonwealth v. Stays, 40 A.3d 160, 169 (internal citation and quotation omitted) (weight given to trial evidence is a choice for
the fact finder and trial court is not to grant relief on a weight of evidence claim unless the verdict is so contrary to the evidence
as to shock one’s sense of justice).

Appellant’s claim, as with so many others, is founded on the fact that jury rejected his claim that he was incapable of forming
the specific intent to kill. While it was clear that Appellant had a history of mental illness and treatment, it was equally clear that
his mental illness did not impair his ability to plan and premeditate, and thus form the required specific intent to kill that was
apparent in this horrific killing of Lisa Maas. (T.T. 191-193, 502-515). The jury had the opportunity to evaluate the diminished
capacity defense offered by Appellant, as well as the testimony offered by the Commonwealth to prove that Appellant had the
requisite intent for first degree murder. The Commonwealth’s evidence included the rebuttal testimony of a forensic pathologist,
as well as Appellant’s statement wherein he detailed the killing. See supra at pp.6-9. See Trill, 543 A.2d at 1112 (jury determines
credibility, weight, and effect of conflicting expert testimony; and may consider Appellant’s actions, conversations and statements
at the time of the killing).

Appellant’s disappointment that the jury did not accept the conclusion of his expert does not translate into cognizable weight of
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the evidence claim. This claim is without merit.

VI.
In his final claim Appellant alleges that the Trial Court abused its discretion by not striking the testimony of Dr. Bruce Wright

(Commonwealth expert). Appellant claims that Dr. Wright’s opinion was not based on scientific or specialized knowledge beyond
that of an average layman. This claim is without merit.

The applicable standard of review for this claim has been stated thusly,

The admissibility of evidence is a matter for the discretion of the trial court and a ruling thereon will be reversed
on appeal only upon a showing that the trial court committed an abuse of discretion. An abuse of discretion may
not be found merely because an appellate court might have reached a different conclusion, but requires a result
of manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly
erroneous.

Commonwealth v. Johnson, 42 A. 3d 1017, 1027 (Pa. 2012) (internal citations and quotations omitted).
Dr. Wright was a board certified and eminently qualified forensic psychiatrist. (T.T. 479-487). In fact Appellant recognized that

by stating at the end of defense voir dire of Dr. Wright as follows, “I don’t have any more questions with regard to qualifications
your honor, and I have no objection to his being admitted as an expert in the field of psychiatry”. (T.T. 487).

Any even handed review of Dr. Wright’s testimony demonstrates that Dr. Wright: (1) performed an exhaustive review of the
records associated with Appellant’s mental health history; (2) analyzed those records with insight, clarity, and consistent with
psychiatric standards; (3) interviewed Appellant on two occasions; (4) read and evaluated the reports associated with the killing
of Lisa Maas; (5) listened thoughtfully to the testimony the defense expert; and (6) was able to communicate clearly and succinctly
to the jury his opinion on the issue of diminished capacity. (T.T. 491-550).

While there was no question that Dr. Wright placed importance on Appellant’s statement as to the killing of Lisa Maas, nonethe-
less his testimony and the basis for his opinion were far more comprehensive than Appellant’s present characterization. See Trill,
543 A. 2d at 1112 (appellate court rejected request to compare testimony of competing experts as jury passed on credibility and
weight of that testimony). Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 13, 2012

1 18 Pa. C.S.A. § 2502(a).
2 18 Pa. C.S.A. § 3502(a).
3 The Trial Court issued 3 orders on March 2, 2011 and a fourth on March 17, 2011 to a doctor and various sub-entities within
WPIC.

Commonwealth of Pennsylvania v.
Dayron Malloy
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No. CC 200708991. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 13, 2012.

OPINION
PROCEDURAL HISTORY

Dayron Malloy (Appellant) was charged by Criminal Information (200708991) with: Criminal Homicide1, Criminal Attempt
(Homicide)2, Aggravated Assault3, Recklessly Endangering Another Person4, Criminal Conspiracy5.

Appellant proceeded to a jury trial with co-defendant Tawan Watley on June 3, 2009. On June 8, 2009, Watley pled guilty to
Third Degree Murder and related charges. Appellant went to trial on June 11, 2009 and was found guilty of First Degree Murder,
Criminal Attempt (Homicide), Criminal Conspiracy (first degree murder), and Aggravated Assault.

Appellant was sentenced on September 10, 2009 to consecutive periods of incarceration as follows:

First Degree Murder – Life without the possibilty of parole;

Criminal Attempt – 7 ½ - 15 years;

Aggravated Assault – no further penalty.

Post Sentence motions were filed and denied. This appeal followed.

Matters Complained of on Appeal
Appellant alleges the following errors on appeal and they are set forth exactly as he states them:

1. The evidence was insufficient to convict Mr. Malloy on Count 9 - Criminal Conspiracy (First Degree Murder). The
Commonwealth failed to prove beyond a reasonable doubt that Mr. Malloy entered into an agreement to commit or aid
a criminal act with Watley, with a shared criminal intent.
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2. The evidence was insufficient to convict Mr. Malloy on Count 7 – First Degree Murder. The direct and circumstan-
tial evidence, as well as the Commonwealth’s theory of the shootings, showed that Watley was the gunman, however,
the Commonwealth failed to prove beyond a reasonable doubt that Mr. Malloy had the specific intent to kill.

3. The evidence was insufficient to convict Mr. Malloy on Count 4 – Aggravated Assault. The direct and circum-
stantial evidence, as well as the Commonwealth’s theory of the shootings, showed that Watley was the gunman.
However, the Commonwealth failed to prove beyond a reasonable doubt Mr. Malloy possessed the requisite
intent to cause serious bodily injury via the use of a deadly weapon to another, or that he acted recklessly under
the circumstances manifesting an extreme indifference to the value of human life.

4. The evidence was insufficient to convict Mr. Malloy on Count 8 – Criminal Attempt (First Degree Murder). The
direct and circumstantial evidence, as well as the Commonwealth’s theory of the shootings showed that Watley was
the gunman. However, the Commonwealth failed to prove beyond a reasonable doubt that Mr. Malloy intended to
commit the offense, and that he took a substantial step towards completion of the offense.

5. The evidence was insufficient to convict Mr. Malloy on Count 7 – First Degree Murder under accomplice liability
theory. The direct and circumstantial evidence as well as the Commonwealth’s theory of the shootings showed that
Watley was the gunman. The Commonwealth failed to prove beyond a reasonable doubt that Mr. Malloy intended to
aid or promote the crime of first degree murder, and that he actively participated in the offense by soliciting, aiding,
or agreeing to aid Watley.

6. The evidence was insufficient to convict Mr. Malloy on Count 4 – Aggravated Assault; Count 8 – Criminal Attempt;
and Count 9 – Criminal Conspiracy under accomplice liability theory. The direct and circumstantial evidence as well
as the Commonwealth’s theory of the shootings showed that Watley was the gunman. The Commonwealth failed to
prove beyond a reasonable doubt that Mr. Malloy intended to aid or promote any of the underlying crimes, and that
he actively participated in any of the offenses by soliciting, aiding, or agreeing to aid Watley.

7. The Trial Court abused it’s discretion in not granting APD Patarini’s motion for continuance, after the
Commonwealth rested its case, based on the circumstances surrounding Michael Houghton. Houghton was the critical
defense witness because the sum and substance of his testimony would have demonstrated that Mr. Malloy had no
involvement whatsoever in the shootings. At the same time, Houghton was a crucial witness for the Commonwealth.
Prior to trial, Houghton was incarcerated in the Allegheny County jail. The prosecutor personally assured the defense
that he had taken the necessary steps to ensure that Houghton was not released and would be able to testify. The
defense reasonably relied on the prosecutor’s assurance and did not subpoena Houghton for trial. However, in the
middle of the proceedings, it came to light that the prosecutor completely failed to make good on his assurance,
Houghton was released from the Allegheny County jail, and could not be found. The Commonwealth was solely to
blame for Houghton’s’ unavailability. Despite the uncertain of Houghton’s status, the trial proceeded. However, once
the Commonwealth rested its case, it was incumbent that the defense be granted a continuance. The defense needed
a reasonable fixed period of time to make a complete and thorough search for Houghton. Unless Houghton’s status
could be determined with certainty, APD Patarini had absolutely no idea what his defense would be. Indeed, APD
Patarini was unable to make an opening statement because he could not reasonably tell the jury that Houghton would
testify for the defense, then ultimately not produce him. Despite all of these sound reasons for a continuance, the Trial
Court denied APD Patarini’s request and ordered him to push forward and mount whatever defense he could muster.
This was an abuse of discretion and violated Mr. Malloy’s federal and state constitutional rights to present a complete
defense and a fair trial.

8. The Trial Court abused its discretion in not granting APD Patarini’s motion for a mistrial after Watley entered a
guilty plea in the middle of the proceedings. This request was also renewed in post-sentence motions. First, it was
unduly prejudicial to order Mr. Malloy’s trial to continue after Watley entered a guilty plea in the middle of proceed-
ings. The jury was not allowed to know why Watley was no longer in the courtroom and his case was no longer under
consideration Thus, the jury was left to speculate as to the reasons for Watley’s withdrawal from the trial. This was
bolstered by the fact that, during deliberations, the jury specifically asked whether it could have more information
about the fate of Watley and his case. Second, during the course of trial, Attorney Stockey posed a line of questions,
and elicited testimony from Lenora Maiola, indicating that Mr. Malloy was involved in drug activity. This was entirely
irrelevant, unduly prejudicial, and entirely antagonistic to Mr. Malloy’s defense. Third the Commonwealth was solely
to blame for the fact that Michael Haughton, the critical defense witness, was unavailable for trial. This was because
the prosecutor, despite his personal assurance to the defense completely failed to ensure that Houghton was not
released from the Allegheny County jail. Consequently, APD Patarini had absolutely no idea what his defense would
be. Indeed, APD Patarini was unable to make an opening statement because he could not reasonably tell the jury that
Houghton would testify for the defense, and then ultimately not produce him. Despite all of these sound reasons for
a mistrial, the Trial Court denied APD Patarini’s request. This was an abuse of discretion and violated Mr. Malloy’s
federal and state constitutional rights to present a complete defense and a fair trial.

9. The Trial Court abused its discretion in not allowing the defense to present the testimony of Attorney James Sheets.
Attorney Sheets would have testified that Watley personally told him that he acted alone, committed the shooting on
his own accord, and Mr. Malloy was not involved whatsoever. The Trial Court ruled that his testimony constituted
inadmissible hearsay. However, this ruling was wrong because Watley’s statement amounted to a statement against
penal interest, which is a well recognized exception to the hearsay rule.

10. The Trial Court abused its discretion in not allowing the defense to introduce a letter written by Watley, after he
entered a guilty plea, stating that he acted alone, committed the shootings on his own accord, and Mr. Malloy was not
involved whatsoever. The Trial Court ruled that this testimony constituted inadmissible hearsay. However, this ruling
was wrong because Watley’s statement amounted to a statement against penal interest, which is a well-recognized
exception to the hearsay rule.
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11. The Trial Court abused its discretion in allowing Detective Steve Hitchings to testify as to Robert Simons’
statements made to him before September 2007. Simons, who took the stand immediately before Detective
Hitchings, never testified as to such statements. Hitching’s testimony was pure inadmissible hearsay and the Trial
Court erred in ruling otherwise. Furthermore, the fact that Simons was available for further cross-examination
did not change the inadmissible nature of Hitching’s testimony. Likewise, the Trial Court’s reasoning that
Detective Hitching’s testimony was “provisionally” admitted, subject to some further cross-examination of Simons
as to what he did or did not tell Detective Hitchings, did not change the inadmissible nature of his testimony. All
things considered, the Trial Court’s ruling was wrong and an abuse of discretion.

Facts
In April of 2007 Appellant purchased a .38 caliber revolver “off the street” for $200. The purchase was made from a friend of

victim Brian Kurpil, and Appellant did not know the first or last name of the seller. (T.T. 388). At that time Kurpil was living in the
home of Michael Derrick at 2935 Arlington Avenue, Pittsburgh, Allegheny County. Kurpil and Appellant were known to each other
as Appellant often visited and stayed at the nearby home of Lynn Maiola who was a close friend of Kurpil. (T.T. 247-248, 267).
Kurpil, Maiola, and a second victim, Robert Simons, used drugs on a daily basis. (T.T. 254, 267).

After purchasing the weapon, Appellant kept the gun at Kurpil’s residence on Arlington Avenue. (T.T. 250, 258, 389). A dispute
arose about the total purchase price for the gun, and on or about April 17, 2009 Kurpil gave the gun back to the seller because the
money Appellant paid was not sufficient. (T.T. 389). In the early evening hours of April 17th Appellant was at the Maiola’s resi-
dence discussing the weapon and its possible absence from Kurpil’s residence with a third person, Johnny Kolb. (T.T. 250, 256).
Appellant was upset about the gun and stated in Maiola’s presence that if the gun was gone he was going to go back and get another
gun and “take care” of Kurpil. (T.T. 250, 258-259, 273, 389).

Appellant left Maiola’s residence between 7:20 and 8:20 P.M. (T.T. 260). At approximately 10:00 P.M. Appellant and his
cousin, Tawan Watley, went to 2935 Arlington Avenue to confront Kurpil about the weapon. (T.T. 251-253, 389). They
entered the living room of the residence where Kurpil and Simon were present, seated on the couch and chair respectively.
(T.T. 70-72, 151).

For several minutes Appellant and Watley confronted Kurpil about the missing weapon and his response apparently did not
satisfy Appellant or Watley. (T.T. 153, 389). As a result Watley first turned and shot Simons three times in the head, he then shot
Kurpil three times in the head. (T.T. 151-156). Appellant and Watley fled together, and Michael Derrick discovered the horrific
scene a few moments later when he returned home. (T.T. 60-65). Derrick called 911 and police and medics arrived shortly there-
after. (T.T. 62, 74-76). Kurpil was pronounced dead at the scene and Simons was hospitalized with massive head trauma. (T.T. 76-
80, 86, 304-309).

Brian Kurpil suffered three gunshot wounds to the head and associated massive internal trauma to his brain. Kurpil was
immediately incapacitated and died of the gunshot wounds to his head/brain. (T.T. 366-374). Robert Simons miraculously
survived but suffered severe head and brain injury, and one of the bullets remains dangerously lodged in his brain. (T.T. 160-162,
192-193).

The police investigation led first to the identification and arrest of Watley and later to the identification and arrest of Appellant.
(T.T. 22-228). Appellant was charged and the case proceeded as noted hereinabove.

Discussion
I.

In his first issue Appellant alleges that the evidence was insufficient to convict Appellant of Criminal Conspiracy To Commit
First Degree Murder. This claim is without merit.

In evaluating a sufficiency of evidence claim the reviewing court determines whether the evidence admitted at trial viewed in
a light most favorable to the Commonwealth, and all reasonable inferences drawn therefrom, support the jury’s findings of the
elements of the offense beyond a reasonable doubt. Commonwealth v. Overby, 836 A.2d 20, 22 (Pa. 2003).

The Pennsylvania Supreme Court has succinctly stated the law applicable to this issue, as well as Appellant’s second issue,
as follows:

To convict a defendant of first-degree murder, the jury must find that (1) a human being was unlawfully killed; (2) the
defendant is responsible for the killing; and (3) the defendant acted with a specific intent to kill. Specific intent to kill
can be established through circumstantial evidence, such as the use of a deadly weapon on a vital part of the victim’s
body. Further, to prove conspiracy, the trier of fact must find that: (1) the defendant intended to commit or aid in the
commission of the criminal act; (2) the defendant entered into an agreement with another… to engage in the crime
and (3) the defendant or one more of the co-conspirators committed an overt act in furtherance of the agreed upon
crime. Finally, each member of a conspiracy to commit homicide can be convicted of first-degree murder regardless
of who inflicted the fatal wound.

Commonwealth v. Montalvo, 956 A.2d 926, 932-933 (Pa. 2008).

Here Appellant was angered that the gun he kept at Kurpil’s residence had been returned to the seller without Appellant’s
knowledge, and he clearly indicated that he was going to get another gun and take care of Kurpil. (T.T. 250, 258-259, 273).
Approximately two hours later Appellant entered Kurpil’s residence with Watley, his cousin and known associate. There Appellant
and Watley confronted Kurpil about the missing weapon. Kurpil was unable to placate Appellant in that regard so Watley shot
Kurpil three times in the head killing him almost instantaneously. (T.T. 153, 389). Appellant and Watley fled the scene together. See
Commonwealth v. Schoff, 911 A.2d 147, 160 (Pa. Super 2006) (an agreement can be inferred from a variety of circumstances including,
but not limited to, the relation between parties, knowledge of and participation in the crime, and the circumstances and conduct of
the parties surrounding the criminal episode).

Here, Appellant: (1) was the offended person; (2) threatened to secure another gun; (3) threatened to “take care” of Kurpil; (4)
in a relatively short period of time secured the participation of Watley and his weapon; (5) went to Kurpil’s residence with Watley;
(6) confronted Kurpil with Watley at his side; (7) stood at Watley’s side as Watley shot both Kurpil and Simons; and (8) fled with
Watley in the immediate aftermath. This was sufficient evidence of a conspiracy to commit first degree murder. See Montalvo, 956
A.2d at 933-934 (evidence sufficient to support defendant’s conviction for conspiracy to commit first degree murder where defen-
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dant was in a dispute with victim immediately prior to killing, engaged in a discussion with his brother about killing the victim and
went to victim’s apartment with his brother where victim was killed).

Appellant’s claim is without merit.

II.
Appellant next claims that the evidence was insufficient to convict Appellant of first degree murder. This claim is without

merit.
The Trial Court has set forth the applicable standard of review as well as a succinct statement of the law that applies in this

instance hereinabove, and respectfully incorporates that by reference. See supra pp. 9-11, Overby, 836 A.2d at 22, Montalvo, 956
A.2d at 932-933.

While there was no question that co-defendant Watley was the sole shooter in this instance, the jury found that Appellant had
the shared intent to commit first degree murder. That determination finds ample support in the evidence presented including
Appellant’s statement that he was going to get another gun and take care of Kurpil, as well as acting on that intent by securing the
presence and participation of Watley as detailed hereinabove6.

Appellant’s claim is without merit.

III.
Appellant’s third claim is that the evidence was insufficient to convict Appellant of Aggravated Assault. This claim is without

merit.
It is well established that:

The general rule of law pertaining to the culpability of conspirators is that each individual member of the conspiracy
criminally responsible for the acts of his co-conspirators committed in furtherance of the conspiracy. The co-conspir-
ator rule assigns legal culpability equally to all members of the conspiracy. All co-conspirators are responsible for
actions undertaken in furtherance of the conspiracy regardless of their individual knowledge of such actions and
regardless of their individual knowledge of such actions and regardless of which member of the conspiracy undertook
the action.

Commonwealth v. Galindes, 786 A.2d 1004, 1011(Pa. Super. 2001)(because defendant and co-conspirator were engaged in a
conspiracy to commit burglary, the act of one of them shooting at victim renders the other co-conspirator criminally responsible
for that act).

Appellant does not, nor can it be disputed that victim (Robert Simons) suffered serious bodily injury. (T.T. 160-162, 192-193).
Appellant claims that since it was Watley who inflicted those injuries by shooting Simons in the head three times, he is not crimi-
nally responsible for that act. As discussed hereinabove the evidence showed, and the jury determined, that Appellant and Watley
conspired to commit the crime of first degree murder. Supra pp. 7-11. Simons was shot during the course of that conspiracy and in
furtherance thereof. See Commonwealth v. Orlowski, 481 A.2d 952, 960 (Pa. Super. 1984) (as a member of the conspiracy defen-
dant was responsible for the natural and probable consequences of the commission of the object crime, including the killing of an
eyewitness who had no part in the dispute between the parties).

Appellant’s claim is without merit.

IV.
Appellant’s fourth claim is that the evidence was insufficient to convict Appellant of Criminal Attempt (First Degree Murder).

This claim is without merit.
Appellant again claims that since Watley was the sole shooter in this instance the evidence otherwise did not demonstrate that

he had the requisite intent, nor did he take a substantial step toward the commission of this offense.
The law applicable to this charge is guided by principles that attach to accomplice liability for first degree murder; and have

been stated thusly:

To obtain a first degree murder conviction, the Commonwealth must demonstrate that a human being was unlawfully
killed, the defendant did the killing, and the defendant acted with a specific intent to kill. Moreover, the jury may
convict the defendant as an accomplice so long as the facts adequately support the conclusion that he or she aided,
agreed to aid, or attempted to aid the principal in planning or committing the offense, and acted with the intention to
promote or facilitate the offense. The amount of aid need not be substantial so long as it was offered to the principal
to assist him in committing or attempting to commit the crime. However, simply knowing about the crime or being
present at the scene is not enough. In evaluating whether the evidence was sufficient to support the conviction, we
bear in mind that: the Commonwealth’s burden may be sustained by means of wholly circumstantial evidence; the
entire trial record is evaluated and all evidence received against the defendant considered; and the trier of fact is free
to believe all, part, or none of the evidence when evaluation witness credibility.

Commonwealth v. Markman, 916 A.2d 586, 597 (Pa. 2007) (relative to accomplice liability for first degree murder, the
Commonwealth must prove that the defendant harbored a specific intent to kill) (citations, footnote, and quotations omitted).

Consequently while it was necessary that Appellant had the shared requisite mental state with Watley, it was not necessary that
Appellant himself take that substantial step. Here Watley shot Simons in the head three times, that certainly was a substantial step
toward the commission of first degree murder. The Trial Court has detailed Appellant’s involvement hereinabove and incorporates
that by reference for present purposes. The totality of those circumstances allowed the jury to conclude that Appellant possessed
the requisite mental state and they so found. See generally, Commonwealth v. Holley, 945 A.2d 241 (Pa.Super. 2008) (an individual
is guilty of attempted murder if he commits an act that is a substantial step towards commission of the crime with a specific intent
to kill).

Appellant’s claim is without merit.

V. & VI.
Appellant’s fifth and sixth claims are that the evidence was insufficient to convict him of first degree murder, aggravated

assault, criminal attempt and criminal conspiracy under an accomplice liability theory.
The Trial Court has thoroughly discussed the merits of these issues hereinabove and respectfully request that those discus-
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sions be incorporated by reference for present purposes. Appellant’s claims warrant no further discussion except to note the
impossibility of discussion of parts of his claims of error, e.g. accomplice liability to establish criminal conspiracy.

VII. & VIII.
In his next two claims Appellant alleges that the Trial Court erred in not granting a continuance, and in not granting his motion

for a mistrial. These claims have been waived.
Appellant’s seventh claim totals 39 lines and 308 words. Appellant’s eighth claim totals 36 lines and 296 words. The lengths of

these two claims are flagrantly violative of Pa.R.A.P 1925(4)(iv) (requirements; waiver) (the statement should not be redundant or
provide lengthy explanations as to any error).

Appellant has waived issues VII and VIII.

IX.
In his next claim Appellant alleges that the Court erred in ruling that certain evidence was inadmissible hearsay rather than an

admissible declaration against interest. This claim is without merit.
As to the admissibility of evidence the Pennsylvania Supreme Court has stated, “we begin, again, with black letter law – the

admissibility of evidence is a matter addressed to the sound discretion of the trial court and an appellate court will only reverse
upon a showing that the trial court abused its discretion”. Commonwealth v. Bridges, 757 A.2d 859, 874 (Pa. 2000).

Appellant made the following offer of proof concerning the evidence at issue:

The Court: Do you want to provide that offer now?

Mr. Patarini: Sure. Mr. Sheets will testify that in 2008 he was representing Dayron Malloy. They were in the process
of picking a jury in front of Judge O’Toole. At one point in time while they were in passing, Tawan Watley said to James
Sheets, why is Dayron picking a jury, and Mr. Sheets would say that he said to Mr. Watley, because he’s charged with
homicide, and he said why is he charged he wasn’t even there.

The Court: They were picking a jury on this case?

Mr. Patarini: Yes.

The Court: Separately or at the same time?

Mr. Patarini: At the same time. The obvious inference is how would he know he wasn’t there unless he was there.

(T.T. 406-407).
Pa.R.E. 804 (b)(3) STATEMENT AGAINST INTEREST provides:

A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest,
or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant
against another, that a reasonable person in the declarant’s position would not have made the statement unless believ-
ing it to be true. in a criminal case, a statement tending to expose the declarant to criminal liability is not admissible
unless corroborating circumstances clearly indicate the trustworthiness of the statement.

Pa.R.E. 804 (b)(3).
Here co-defendant Watley’s purported statement to attorney Sheets, “why is he [Malloy] charged when he wasn’t even there”,

does not inculpate its declarant (Watley) with the required specificity to be considered a declaration against interest. See
Commonwealth v. Hutchinson, 434 A.2d 740, 745 (Pa. Super. 1981) (only those admissions containing specific incriminating facts
fall within the ambit of this exception). See also Commonwealth v. Campbell, 509 A.2d 394 (Pa. Super. 1986), appeal denied, 532
A.2d 436 (1987) (statement of one defendant who admitted to shooting and attempted to exonerate his brother inadmissible in
brother’s trial).

Furthermore, the Comment to this rule provides that in a criminal case the rule requires, “corroborating circumstantial
evidence of trustworthiness before an assertion against the declarant’s penal interest can be introduced in a criminal case”.
Comment, Pa.R.E. 804 (b)(3). See Commonwealth v. Bracero, 528 A.2d 936 (1987) (declarations against penal interest are
admissible as an exception to the hearsay rule only when there are circumstances that provide clear assurance that such declara-
tions are trustworthy and reliable).

Here the circumstances contraindicate any notion that Watley’s statement to attorney Sheets was trustworthy and reliable.
The statement was allegedly made in the midst of jury selection on September 3, 2008. (T.T. 406-407); See Reproduced
Record, jury selection sheet, September 3, 2008. Yet the very next day, September 4, 2008, attorney Sheets requested and was
granted a postponement based on his representation that Watley “has decided to testify for the Commonwealth”. See
Reproduced Record at Defense Postponement, September 4, 2009. The sequence and content of the events on September 3-4,
2008 clearly demonstrate lack of reliability and trustworthiness - one day Watley is purportedly exculpating Appellant and
the next prepared to testify against him. See Commonwealth v. Robinson, 780 A.2d 675, 676 (Pa. Super. 2001) (where declarant
was actually engaged in a criminal lifestyle, his telling a story to help a friend or relative “beat the rap” cannot be viewed as
trustworthy and reliable).

As a further factor reflecting on his lack of trustworthiness and reliability, Watley had the opportunity, fully immunized after
pleading guilty, to testify and exculpate Appellant consistent with his earlier statement but he refused to do so. (T.T. 382-383, 402-
403). See Commonwealth V. Colon, 337 A.2d 554, 558 (Pa. 1975) (plurality opinion), cert. denied 423 U.S. 1056 (1976) (co-defendant’s
assertion of a privilege not to testify about the subject of a prior statement does not transform that statement into an admissible
declaration against interest – “by telling the police he acted alone [co-defendant declarant] admitted no additional crime, subjected
himself to no additional punishment”).

Appellant’s claim is without merit.

XI.
In his final claim Appellant avers that the Trial Court abused its discretion by allowing a detective (Steve Hitchings) to testify

as to the date when a Commonwealth witness (Robert Simons) made a certain disclosure wherein he indicated there were two
persons rather than three persons involved in the incident. This claim is without merit.
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At trial Commonwealth witness Robert Simons testified that there were two men involved in the incident, and only one
shooter (Watley). (T.T. 151-156). In his initial statements to the police and at the preliminary hearing Simons indicated that
there were three men involved and multiple shooters. (T.T. 175-184, 191-208, 203, 208). At trial, in an attempt to undermine
Simon’s credibility, both defense attorneys extensively cross-examined Simons about the changes in his account of what
occurred. (T.T. 175-184, 191-208). During his questioning of Simons counsel for Appellant suggested that Simons came to the
conclusion that there were only two persons involved and one shooter by virtue of discussions he had with the district attor-
ney, the police, or from information “out on the street”. (T.T. 183). Furthermore the cross-examination of Detective Hitchings
emphasized the time frame and lack of Simons’ disclosure despite multiple interviews and court filings in the aftermath of
the incident. (T.T. 228-236). It was within this procedural context that the Trial Court permitted the Commonwealth on redi-
rect of Detective Hitchings, to inquire as to when Simons first made the correction from three persons to two persons and
one shooter. (T.T. 237-238). This did not call for a hearsay response. See generally Pa.R.E. 801, comment, (c) (there are many
situations in which evidence of an out-of-court statement is offered for a purpose other than to prove the truth of the matter
asserted).

While Detective Hitchings’ answer was unresponsive to the question, there was no objection to his response and the Trial Court
immediately instructed Detective Hitchings to answer the precise question as to when Simons first corrected his earlier accounts
regarding the incident. (T.T. 238)7.

Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 13, 2012

1 18 Pa. C.S.A. § 2501(a)
2 18 Pa. C.S.A. § 901(a) 
3 18 Pa. C.S.A. § 2702(a)(1)
4 18 Pa. C.S.A. § 2705
5 18 Pa. C.S.A. § 903(a)(1)
6 The Trial Court made it very clear to the jury in its final instructions that Appellant had to possess the requisite intent to be
convicted of first-degree murder as an accomplice or conspirator. (T.T. 490-492, 500-504). Commonwealth v. Wayne, 720 A.2d
457 (Pa. 1998).
7 In any event the statement made to Hitchings by Simons in September 2007 was admissible as a prior consistent statement in
light of the cross-examination of the witness by defense counsel. See Commonwealth v. Whiting, 668 A.2d 151, 157-158 (Pa. Super.
1995) (prior consistent statements are admissible to rehabilitate a witness’ credibility and to rebut accusations or suggestions of
recent fabrication or corrupt motives).

Commonwealth of Pennsylvania v.
Jennifer Anthony

Criminal Appeal—Restitution—Untimely Modification—Failure to Prove Amount

No. CC 201009952. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 17, 2012.

OPINION
PROCEDURAL HISTORY

Jennifer Anthony, (Appellant) was charged by Criminal Information (201009952) with one count each of Robbery1 and Criminal
Conspiracy2. On February 8, 2011 Appellant pled guilty to one count of Simple Assault3 and one count of Theft by Unlawful Taking4.
In exchange for her plea to those charges Appellant was sentenced to a period of 2-4 months incarceration on the simple assault
charge, she was given credit for time served and paroled forthwith. Appellant was also sentenced to a period of probation of one
year and to pay restitution of $196, which was subject to modification upon agreement of the parties, or if necessary, a hearing to
determine the amount.

On February 18, 2011 the Commonwealth filed a motion to modify sentence. A hearing was held on that motion on April 15, 2011
and thereafter on May 2, 2011, the Court entered a written order granting an additional amount of restitution of $476.88. This
appeal followed.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following matters as error and they are set forth exactly as the Appellant states them:

1. Whether the sentencing court erred in ruling that there was sufficient evidence to support a restitution order of
$476.68 to UPMC Health Plan when the letter allegedly supporting the restitution amount was never offered into or
accepted into evidence and the Commonwealth never presented evidence but did present argument? See hearing tran-
script of April 5, 2011.
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2. Whether the sentencing court abused its discretion by granting the Commonwealth’s request to modify the restitu-
tion order in violation of Commonwealth v. Oritz, 854 A.2d 1280 (Pa. Super. 2004) when the Commonwealth knew or
should have known of the restitution that it later requested at the time of the negotiated plea?

3. Whether the sentencing court abused its discretion by allowing the Commonwealth to present a letter and/or
argument based upon inadmissible hearsay in violation the Pennsylvania Rules of Evidence? (HT, 4/5/11, 3-4).

FACTS
On May 23, 2010, the victim, Corina Scheffer, was on a bus in the City of Pittsburgh, Allegheny County. (G.P.T. 7)5. Apellant and

two companions, for no known reason, verbally confronted Scheffer using, rude, insulting and profane language toward her.6

Scheffer became upset and tried to exit the bus, however as Scheffer attempted to get around the three women, Appellant punched
the victim in the face twice. (G.P.T. 7)

After being struck, Scheffer dropped her cell phone. Appellant picked up the phone, exited the bus, and fled the area with her
two companions. Scheffer sustained some minor injuries as a result of the assault. (G.P.T. 7)

Appellant and her two cohorts were arrested and charged as noted hereinabove.

DISCUSSION
I.

In her first claim Appellant avers that the Trial Court erred in ruling that there was sufficient evidence to support a restitution
order of $476.68. This claim is without merit.

The Pennsylvania Superior Court has summarized the standard of review as follows:

In the context of criminal proceedings, it is well-settled that an order of restitution is not simply an award of damages,
but, rather, a sentence. Herein, McKee argues that this Court’s order reversing his judgment of sentence rendered the
trial court’s order of restitution a nullity. An appeal from an order of restitution abased upon a claim that a restitution
is unsupported by the record challenges the legality, rather than the discretionary aspects of sentencing. When we
address the legality of a sentence, our standard of review is plenary and is limited to determining whether the trial
court erred as a matter of law.

Commonwealth v. McKee, 38 A.3d 879, 880-881 (Pa. Super. 2012) (citations and quotations omitted).
Here at the time of Appellant’s plea, and as part of Appellant’s sentence, Appellant acknowledged that she punched the victim

twice in the face and took her cell phone. The Trial Court ordered $196 restitution to the victim as it related to the theft and
damage to her cell phone. (G.P.T. 11), see also Commonwealth Motion to Modify Sentence, paragraph 2. At the time of the plea
and sentencing, Appellant agreed that the amount of restitution was subject to modification upon agreement of the parties or
hearing if no agreement was reached. (G.P.T. 11).

In the motion to modify sentence, the Commonwealth attached a copy of a letter from UPMC Health Plan stating that
UPMC paid $476.68 for medical claims as it related to the assault on Corina Scheffer. See Commonwealth Motion to Modify
Sentence, paragraphs 3, 4 and attachment. That motion was filed on February 8, 2011 and thus Appellant was on notice that
the Commonwealth was seeking $476.68 based on medical treatment administered to Ms. Scheffer as a result of Appellant’s
unprovoked attack. Appellant did not file a written response to the Commonwealth’s motion. Appellant did not object to the
accuracy of the Assistant District Attorney’s representations as to the amount or that it was expended for the victim’s med-
ical care. Rather Appellant objected to the lack of authentication and hearsay nature of a document that the Commonwealth
was not seeking to introduce, although it cannot be disputed that the Trial Court ultimately relied on that information. (H.T.
3-4)7, see also infra pp 11-12.8 See Commonwealth v. Medley, 725 A.2d 1225, 1228-1230 (Pa. Super. 1999) (trial court did
not err in admitting at sentencing hearsay information obtained from North Carolina authorities regarding defendant’s
prior convictions).

Thus, the trial court, based on the record before it, had sufficient evidence to support its determination of restitution, to-wit:
(1) the admissions of appellant in the guilty plea proceeding; (2) the unrebutted content of the Commonwealth’s motion to modify
sentence; and, (3) the unrebutted averments of the assistant district Attorney at the modification hearing.

The Medley Court stated:

However, a proceeding held to determine sentence is not a trial, and the court is not bound by the restrictive rules of
evidence properly applicable to trials. Commonwealth v. Orsino, 197 Pa. Super. 306, 178 A.2d 843, 846 (Pa. Super.
1962)(sentencing court has wide latitude in considering facts, regardless of whether such facts are produced by
witnesses who the court sees and hears); Commonwealth ex rel. Hendrickson v. Myers, 393 Pa. 224, 229, 144 A.2d 367,
371 (1958) (same); Commonwealth v. Petrillo, 340 Pa. 33, 47, 16 A.2d 50, 58 (1940) (same). Rather, the court may
receive any relevant information for the purposes of determining the proper penalty.

Although sentencing proceedings must comport with due process, the convicted defendant need not be accorded “the
entire panoply of criminal trial procedural rights.” In fact, [t]he due process clause should not be treated as a device
for freezing the evidential procedure of sentencing in the mold of trial procedure.

Medley, 725 A.2d at 1229 (some internal citations and quotations omitted).9

Appellant’s claim that there was not sufficient evidence to support the Trial Court’s determination is without merit.

II.
In her second claim Appellant avers that the Trial Court abused its discretion by granting the Commonwealth’s request to

modify the restitution order in violation of Commonwealth v. Ortiz, 854 A.2d 1280 (Pa. Super. 2004), when the Commonwealth knew
or should have known of the restitution at the time of the plea. This claim is without merit.

As to the standard of review that applies presently, the Pennsylvania Supreme Court has stated, “[an] abuse of discretion may
not be found merely because an appellate court might have reached a different conclusion, but requires a result of manifest unrea-
sonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth v.
Johnson, 42 A.3d 1017, 1027 (Pa. Super. 2012)

The Pennsylvania Supreme Court, in a more recent decision than Ortiz, has stated,
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In addition, the sentencing court’s indication it might modify the order does not invalidate it. We recognize the ten-
sion between having finality in the restitution order at sentencing and the desire to have a sentence imposed speedily.
Rule 704 of the Rules of Criminal Procedure requires imposition of a sentence within 90 days of conviction or the entry
of a plea. See Pa.R.Crim.P. 704(A)(1). However, full restitution amounts are often undeterminable within the 90-day
period. The Comment to Rule 704 recognizes this and provides that if the full amount of restitution cannot be deter-
mined at the time of sentencing, the judge should state on the record the basis for determining the amount set at
sentencing. (“In all cases in which restitution is imposed, the sentencing judge must state on the record the amount
of restitution, if determined at the time of sentencing, or the basis for determining an amount of restitution.”). Further,
the legislature provides sentencing courts broad authority to amend restitution orders at any time, if the court
provides its reasons for doing so as a matter of record. See 18 Pa.C.S. § 1106(c)(3).

Commonwealth v. Dietrich, 970 A.2d 1131, 1134 (Pa. 2009) (footnote and transcript references omitted) (no error where sentencing
court originally set restitution based on information available at that time while an open issue remained as to whether the amount
constituted full restitution).

Here, at the time of the entry of the plea and imposition of sentence it was specifically contemplated and agreed upon by
Appellant that in addition to the restitution of $196.00 related to the victim’s cell phone, that an additional amount of restitution
was owed for medical bills. That amount was to be agreed upon by the parties, or if no agreement could be reached, a hearing
would be held. (G.P.T. 2, 11)

The record in that regard states:

THE COURT: Ms. Kozlowski, you are in agreement. I’ll set the restitution today at $196, subject to modification upon
agreement of the parties or hearing, if necessary.

MS. KOZLOWSKI [Counsel for Appellant]: That’s correct, Your Honor.

(G.P.T. 11)

Thus Appellant’s reliance on Ortiz is greatly misplaced. The Ortiz Court was offended by a multiplicity of factors that do not
present themselves herein. In Ortiz: (1) the victim was aware of the amount prior to sentencing; (2) the Commonwealth knew of
the amount within 30 days of sentencing yet waited 7 months before filing a motion to modify sentence; and, (3) the trial court did
not conduct a hearing on the motion, and thus the sentence was unilaterally altered disturbing the finality of what the defendant
believed to be a negotiated plea agreement wherein restitution was set. Ortiz, 854 A.2d at 1282-1284.

In contradistinction, here: (1) the Commonwealth did not know the amount of the victim’s medical bills at the time of sen-
tencing because, although the victim was present at sentencing, her medical bills were paid for by a health insurance plan;
(2) Appellant not only knew that further restitution would be ordered, but specifically agreed to that proposition; (3) the
Commonwealth filed a motion within 30 days of sentencing; and, (4) the Trial Court held a hearing on the matter.

Consequently, although Appellant was dissatisfied with the result, the Trial Court did not abuse its discretion by granting the
Commonwealth’s request to modify restitution.

Appellant’s claim is without merit.

III.10

In her third claim Appellant alleges that the Trial Court abused its discretion by allowing the Commonwealth to present a
letter and/or argument based on inadmissible hearsay. This claim is without merit.

The Trial Court has set forth the applicable definition of an abuse of discretion and respectfully incorporates that for present
purposes. Johnson, 42 A.3d at 1027, supra at p. 7.

In Medley, discussed supra at pp. 6-7, the trial court admitted the hearsay testimony of a detective who secured information
from authorities in North Carolina and Reading, Pennsylvania, to establish the defendants prior convictions and prior record score.
Medley, 725 A.2d at 1229-1230. The Medley court commented on the wide latitude afforded sentencing courts and their ability to
reach a balanced judgment stating,

Moreover, this hearsay testimony is precisely the type of evidence, which former Chief Justice Stern, in Holmes’
Appeal, 379 Pa. 599, 607-608, 109 A.2d 523, 527 (1954), expressly stated “is the right of a court in sentencing to
consider even though such information is obtained outside the courtroom from persons whom the defendant has
not been permitted to confront or cross-examine.” Significantly, the admission of hearsay in sentencing proceedings,
especially those which do not involve a capital crime, is a common occurrence.

Medley, 725 A.2d at 1230.
Here it was established that: (1) Appellant punched the victim in the face two times and that the victim suffered minor injuries

as a result; (2) the Appellant acknowledged that restitution for medical bills associated with treatment for those injuries would be
owed; (3) Appellant was put on notice by virtue of the Commonwealth’s motion that the amount was $476.68; (4) since the amount
was payable to a third party and not the victim, there was no chance for “double dipping” or unjust enrichment; and, (5) common
sense dictated that the amount was entirely consistent with treatment at a medical facility for the nature of the assault and asso-
ciated minor injuries.

Consequently, the Trial Court did not abuse its discretion in this matter and Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 17, 2012
1 18 Pa. C.S. § 3701 (a)(1)i, ii
2 18 Pa. C.S. § 903(a)(1)
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3 18 Pa. C.S. § 2701(a)(1)
4 18 Pa. C.S. § 3921
5 The letters “G.P.T.” refer to the “Guilty Pleas/Sentencings” transcript of February 8, 2011.
6 When pressed for an explanation for the conduct of the women, one defense counsel offered, “Girls behaving badly”. (G.P.T. 12).
7 The letters “H.T.” refer to “Motion to Modify Sentence” transcript of April 5, 2011.
8 The admissibility of this evidence is addressed and established in Section III, infra pp. 11-12.
9 The Trial Court notes that common sense and modern experience indicate that even the most basic and briefest of care at
a medical facility would result in the relatively modest charge of $476.68. See generally Nelson v. Hines, 653 A.2d 634, 638
(Pa. Super. 1995) (common sense dictates that a collision of this severity would lead to severe and painful injuries).
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Pittsburgh Logistics Systems, Inc. v.
Gregg A. Troian

Miscellaneous—Arbitration—Irregularity—Due Process—Discovery

No. GD 12-002768. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—July 17, 2012.

OPINION
Appellant, Pittsburgh Logistic Systems, Inc. (“PLS”), appeals an Order of this Court, dated April 18, 2012, denying its Petition

to Vacate Arbitration Award.

INTRODUCTION
On January 13, 2012, PLS filed a Petition to Vacate Arbitration Award with the Court of Common Pleas of Butler County against

its former Chairman of the Board of Directors and President, Appellee, Gregg A. Troian (“Troian”). Troian’s Motion to Assign
Matter to Commerce and Complex Litigation Center in the Court of Common Pleas of Allegheny County, dated February 13, 2012,
was granted by this Court on March 21, 2012.

PLS and Troian were parties to several employment agreements arising from Troian’s employment by PLS. Based on events
in 2009, PLS placed Troian on paid administrative leave. Subsequently, Troian tendered his resignation and, under a mandatory
provision in the employment agreements, requested arbitration with the American Arbitration Association (“AAA”) for, inter alia,
his unpaid incentive compensation, severance benefits and attorneys’ fees and expenses. Domenic A. Bellisario was designated as
arbitrator (“Arbitrator”).

After arbitration proceedings lasting nearly nineteen (19) months, the Arbitrator issued an Interim Award of Arbitrator finding
in favor of Troian and against PLS awarding $318,874.42 “plus costs and reasonable attorney fees to be determined.” Furthermore,
the Arbitrator directed PLS to provide consolidated financial statements for PLS and its affiliates from September 2009 through
November 2011 and consolidated audited financial statements for PLS and its affiliates for the fiscal years ending September 30,
2009 through September 30, 2011.

After issuing the Interim Award, the Arbitrator spent four (4) months considering the issue of attorneys’ fees and costs. During
those months, the Arbitrator ordered the production of documents and accepted at least eight (8) separate filings relative to the
attorneys’ fees issue. After those proceedings, the Arbitrator issued his Final Award on December 14, 2011, revising Troian’s award
to $255,099.37 plus interest of $25,500.76, and awarding an additional $325,000 for “costs and reasonable attorney fees” for a total
of $605,600.13.

Oral argument on PLS’s Petition to Vacate Arbitration Award was heard on April 17, 2011. Upon consideration of PLS’s
Petition to Vacate Arbitration Award, its respective responses, along with the entire record in this case, this Court issued an Order
dated April 18, 2011, denying PLS’s Petition to Vacate Arbitration Award and confirming the Interim and Final Awards of the
Arbitrator.

MATTERS COMPLAINED OF ON APPEAL
Pursuant to this Court’s Order on May 15, 2012, and Pa.R.A.P. 1925(b), PLS filed a Concise Statement of Errors Complained of

on Appeal on May 31, 2012, with the following questions:

1) Whether the trial court erred in denying [PLS’s] Petition to Vacate Arbitration Award.

2) Whether the substantial award of attorney [sic] fees and costs against [PLS] by the Arbitrator without affording PLS
discovery and a hearing on the nature and extent of fees claimed was a deprivation of PLS’s right to due process and a
fair adjudication of claims raised against it.

3)Whether an arbitrator’s award of attorneys [sic] fees and costs should be vacated when it is rendered contrary to law
guiding the award of such fees and costs.

This opinion sets forth reasons why the matters complained of on appeal are meritless.

FINDINGS OF FACT
A. The Dispute in Arbitration and Interim Award

On or about December 16, 2009, Troian, PLS’s former Chairman of the Board of Directors and President, commenced an arbi-
tration proceeding against PLS in accordance with a mandatory arbitration provision in his employment agreement. See Pet. to
Vacate Arbitration Award (hereinafter “Pet.”), ¶¶ 4, 6-9, Ex. B, Ex. E; See also Answer to Pet. to Vacate Arbitration Award, ¶ 4. In
the arbitration, Troian sought, among other employment-related and compensation claims, attorneys’ fees and costs. See Pet., Ex.
B, Ex. D, Ex. E, Ex. K; See also Answer to Pet., ¶ 9.

Over the course of these arbitrator proceedings, the parties engaged in discovery, including interrogatories and requests for
production of documents and depositions. See generally Pet. After this discovery, the arbitration hearing was held over ten (10)
days: January 11-14, 2011, February 21-25, 2011 and March 30, 2011. The transcript of the testimony at the arbitration hearing
spans 2,229 pages. Pet., Ex. E, ¶ 23, at 8.

On July 8, 2011, the Arbitrator issued an Interim Award, awarding compensatory damages to Troian in the amount of
$318,874.42. Pet. Ex. D, at 20-21. The Arbitrator also required PLS to provide consolidated financial statements for PLS and its
affiliates for each month from September 2009 through November 2011, and consolidated audited financial statements for PLS and
its affiliates for the fiscal years ending September 30, 2009 through September 30, 2011. The Arbitrator retained jurisdiction over
the dispute to determine costs and attorneys’ fees to which Troian was entitled as the prevailing party and required Troian to
submit a petition for costs and attorneys’ fees within fifteen (15) days. The Arbitrator afforded PLS fifteen (15) days after receipt
of Troian’s petition to file any objection to the amount sought. Id. at 21.

B. The Attorneys’ Fees Issue at Arbitration
After prevailing on the merits of the arbitration, Troian timely submitted his Petition for Attorneys’ Fees and Costs (hereinafter

“Fees Petition”) on July 22, 2011. See Pet., Ex. E. With it, Troian provided detailed invoices for the attorneys’ fees and costs that
he incurred which totaled $343,288.06. Id. On July 29, 2011, PLS submitted a Motion for Expedited Discovery asking for discov-
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ery relating to Troian’s Fees Petition in order to have a full and fair opportunity to contest Troian’s fee demand. See Pet., Ex. F,
prayer for relief (unpaginated). Nine (9) days later, on August 8, 2011, PLS submitted its Brief in Opposition to Claimant’s Petition
for Attorney’s [sic] Fees and Costs, requesting, in addition to the previously requested discovery in its Motion for Expedited
Discovery, Troian’s Fees Petition be adjusted to reflect reasonable fees and costs as set forth in PLS’s Brief. Pet., Ex. H., prayer for
relief, at 20.

In response to PLS’s submissions, the Arbitrator conducted a conference call with all counsel on September 1, 2011 to address
PLS’s requests concerning Troian’s Fees Petition. See Pet., Ex. G. Following that hearing, the Arbitrator entered the following
Order:

A conference call was held on September 1, 2011, with [all counsel], Arbitrator Bellisario and the undersigned and the
following arrangements were made:

• On or before September 7, 2011, [Troian] shall submit to [PLS] all back up documents for his attorney [sic] fees
claim petition;

• On or before October 3, 2011, [PLS] may raise any other issues as to the reasonableness of [Troian’s ] attorney [sic]
fees claim petition and may submit a response to any Reply to [PLS’s] Motion to Reconsider filed by [Troian]; and

• On or before October 11, 2011, [Troian] may file a response to any issues raised by PLS as to the reasonableness of
[Troian’s] attorney [sic] Fees Petition.

Pet., Ex. G. Pursuant to the arrangements ordered by the Arbitrator, Troian complied and produced additional documentation in
support of his Fees Petition on September 7, 2011. See Pet. ¶ 18.

Troian further submitted a Supplemental Petition for Attorneys’ Fees, Costs, And Post-Award Interest on October 11, 2011. See
Pet. ¶ 21, Ex. J. Troian’s Supplemental Petition requested post-award interest of $6,028.04 on the $318,874.42 Interim Award and
supplemental attorneys’ fees and costs of $27,755.50 on top of the previously submitted $343,288.06 attorneys’ fees and costs. PLS
responded on October 24, 2011 with its Respondent’s Supplement to its Opposition to Claimant’s Petition for Attorney’s [sic] Fees
and Costs, requesting Troian’s Fees Petition be adjusted to reflect reasonable fees and costs. See Pet., Ex. I. PLS further responded
with Respondent’s Second Supplement to its Opposition to Claimant’s Petition for Attorney’s [sic] Fees and Costs also dated
October 24, 2011, requesting the same relief as PLS’s first Supplement. Id.

Over the course of nearly four months after the issuance of the Interim Award the parties had exchanged at least eight (8)
submissions and had at least one (1) conference addressing the Fees Petition.

C. The Arbitrator’s Final Award
The Arbitrator issued his Final Award on December 14, 2011. Pet, Ex. K. In the Final Award, the Arbitrator concluded that

Troian’s fees and costs for his counsel were “reasonable for the services provided.” Id. However, the Arbitrator noted,

[A] tremendous amount of time was expended on a case that should have been completed in a much more expeditious
manner. Given the number of pre-hearing disputes and the protracted hearing conducted in the matter, it is clear to
the [Arbitrator] that both parties were engaged in litigation tactics that drove up the costs in the case. . . . [F]or the
purposes of fee shifting many of the tasks could have been completed in a more expeditious manner or perhaps avoided
altogether and therefore, PLS should not be responsible for all such fees, even if Troian is.

Id. The Arbitrator concluded that $325,000 represented fair and reasonable attorneys’ fees and costs for the work performed by
Troian’s counsel—a $46,043.56 reduction from the $371,043.56 Troian submitted. Also, the Arbitrator reduced the Interim Award
to $255,099.37 but added $25,500.76 interest. The combined total of the Award for Troian was $605,600.13. Any other “claims not
expressly granted” were denied. Id.

DISCUSSION
A. The Standard of Review of this Arbitration Is Pursuant to Common Law.

The arbitration was conducted under the rules of the AAA pursuant to a written agreement that did not specify the appli-
cation of the Uniform Arbitration Act. Pet., Ex. B, § 20. An agreement to arbitration that does not provide for statutory arbi-
tration is governed by common law. 42 Pa.Cons.Stat.Ann. § 7302(a) (West 1998); Gentile v. Weiss, 477 A.2d 544, 545-46
(Pa.Super. 1984). The arbitration process is a “system designed to provide an expeditious and inexpensive method of resolv-
ing disputes with the further winning attribute of helping to ease congested court calendars.” Allstate Ins. Co. v. Fioravanti,
299 A.2d 585, 589 (Pa. 1973)

Although governed by common law, “[j]udicial review of . . . arbitration is very narrow.” Hade v. Nationwide Ins. Co., 546 A.2d
615, 616 (Pa. 1988). Arbitrators are the final judges of both law and fact, and a common law arbitration award is not reviewable on
the basis of error of law or fact. Runewicz v. Keystone Ins. Co., 383 A.2d 189, 191-92 (Pa. 1978); Fioravanti, 299 A.2d, at 588-89;
Giant Markets, Inc. v. Sigma Marketing Systems, Inc., 459 A.2d 765, 769 (Pa.Super. 1983).

B. The Appellant Bears the Burden on Appeal of an Arbitration Award.
The Appellant bears the burden on appeal of an arbitration award to establish both the underlying irregularity of the arbitra-

tion proceedings and the resulting inequity of the award by clear, precise, and indubitable evidence. 42 Pa.Cons.Stat.Ann. § 7341
(West 1998); McKenna v. Sosso, 745 A.2d 1, 4 (Pa.Super. 1999); 19 Standard Pennsylvania Practice 2d § 103:143 (emphasis added).
Every presumption favors the validity of the arbitration award. Reinhart v. State Auto. Ins. Ass’n, 363 A.2d 1138, 1142 (Pa.Super.
1976).

First, PLS alleges an irregularity in the evidence offered by Troian in support of the attorneys’ fees and costs submitted in
its Fees Petition. In its Brief in Support of Petition to Vacate Arbitration Award, PLS cites “[i]t is possible to hypothecate [sic]
an arbitration award which imports such bad faith, ignorance of the law and indifference to the justice of the result as to cause
us to give content to the phrase ‘other irregularity’ since it is the most definitionally elastic of the grounds for vacatur.”
Fioravanti, 299 A.2d, at 589. Although “irregularity” is definitionally elastic under Fioravanti, nothing in the record suggests
that an irregularity, if any, took place during the arbitration proceedings that rose to the level of fraud, misconduct or corrup-
tion that was committed by Troian or the Arbitrator. “To set aside an award the court must find fraud, misconduct, corruption,
or similar irregularity, leading to an unjust, inequitable, or unconscionable result. Mellon v. Travelers Ins. Co., 406 A.2d 759, 761
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(Pa.Super. 1979) (emphasis added).
Second, even if the alleged irregularity was present during the arbitration proceedings, it did not “[cause] the rendition of an

unjust, inequitable or unconscionable award.” § 7341. Actually, in the Final Award, the Arbitrator reduced the Interim Award on
the merits for Troian from $318,874.42 to $255,099.37. Furthermore, despite finding that the hourly rates billed by Troian’s counsel
were “reasonable for the services provided,” the Arbitrator reduced Troian’s request for $371,043.56 in attorneys’ fees and costs
to $325,000. Pet, Ex. K. Altogether PLS effectively pleaded the attorneys’ fees and costs down a total of $84,317.85, despite the
Arbitrator finding that “both parties were in engaged in litigation tactics that drove up the costs in this case.” Id.

Lastly, despite the reduction in attorneys’ fees and costs awarded to Troian, PLS alleges that the Final Award is excessive. PLS’s
argument is meritless. It does not provide any clear, precise or indubitable evidence to support the inequity or unconscionability
of the Final Award. Merely claiming an award as excessive is insufficient to justify setting aside the award. Cargill v. Northwestern
Nat. Ins. Co. of Milwaukee, Wis., 462 A.2d 833, 835 (Pa.Super. 1983). On the contrary, the Arbitrator found that the attorneys’ fees
and costs awarded to Troian were “not excessive and . . . in line with rates routinely approved by . . . judges . . . in employment
cases.” Pet., Ex. K.

C. PLS Was Not Denied Due Process.
PLS alleges that it was denied a request for discovery during the arbitration proceedings regarding the Fees Petition. See Pet.

But the Arbitrator, in accordance with to the parties’ conference call arrangement, ordered discovery on the Fees Petition and
gave both sides a full opportunity to submit briefs. The Arbitrator requested that Troian submit all “back up documents” for his
attorneys’ fees and costs. Pet., Ex. G. Per the parties’ arrangement, Troian submitted the documents. Pet. ¶ 18. Subsequently, PLS
submitted an Opposition to Claimant’s Petition for Attorney’s [sic] Fees and Costs, a Supplement to its Opposition to Claimant’s
Petition for Attorney’s [sic] Fees and Costs, and a Second Supplement to its Opposition to Claimant’s Petition for Attorney’s [sic]
Fees and Costs.

PLS also alleges that it was denied a hearing on the Fees Petition. “A hearing which comports with procedural due process must
be full and fair and must be held before impartial and disinterested arbitrators.” Donegal Ins. Co. v. Longo, 610 A.2d 466, 468
(Pa.Super. 1992). However, PLS never expressly requested a live evidentiary hearing on the issue of attorneys’ fees and costs.
Nonetheless, PLS was given full and fair opportunities during arbitration proceedings to present its side and rebut Troian’s Fees
Petition in front of a neutral arbitrator. See generally, Pet. Ex. F, Ex. G, Ex. H, Ex. I.

But even if PLS’s alleged deprivation of its right of due process occurred during the arbitration proceedings,

[c]ontractual arbitration is a voluntary dispute resolution process. Prior to entering the contract, neither party
is obligated to submit a dispute to arbitration, as is the case with the normal judicial process. Thus, the due
process guarantees of the Constitution, although desirable in the eyes of many, are not mandatory in an arbitra-
tion proceeding.

Morris Lapidus Associates v. Airportels, Inc., 361 A.2d 660, 663 (Pa.Super. 1976) (emphasis added).
Also, by never expressly requesting a live evidentiary hearing during the arbitration proceedings, PLS waived the issue.

PLS cannot now properly claim, let alone establish by the requisite clear, precise and indubitable evidence standard, that the
arbitrator denied PLS a hearing on the issue of attorneys’ fees and costs. See Jefferson Woodlands Partners, L.P. v. Jefferson
Hills Borough, 881 A. 2d 44, 50 (Pa.Cmwlth. 2005) (affirming arbitrator’s decision based upon the parties’ written motions after
concluding that a party waived the issue of evidentiary hearing when it cancelled a scheduled hearing). In Jefferson
Woodlands, the Commonwealth Court held that a party had waived the issue because it “did not challenge that arbitrator’s
authority until after the fact” and “never objected to the arbitrator’s authority to decide that case based upon a motion for
summary judgment.” Id.

Here, PLS neither challenged the Arbitrator’s authority in awarding attorneys’ fees and costs nor objected to the Arbitrator’s
decision solely based on the written petition and responses. PLS merely requested in its submission on the issue of attorneys’ fees
and costs that (1) “discovery to the fee [sic] petition be granted” and that (2) “Claimant’s fee [sic] petition be adjusted to reflect
reasonable fees and costs.” Pet., Ex. H, prayer for relief, at 20, Ex. I, prayer for relief (unpaginated). Both of these requests were
granted by the Arbitrator. Pet., ¶ 18, Ex. K.

PLS points to no case law from Pennsylvania that requires an arbitrator to conduct a separate live evidentiary hearing on a
prevailing party’s petition for attorneys’ fees and costs, after the arbitrator conducted a hearing on the underlying claim.

D. PLS’s Claims Are Barred by Contract.
In addition to its meritless claim of lack of due process, PLS is barred from its claims by the law of contracts. “Arbitration agree-

ments are contracts and should be interpreted using contract principles.” Bucks Orthopaedic Surgery Associates, P.C. v. Ruth, 925
A.2d 868, 872 (Pa.Super. 2007). Here, the parties, by contract, agreed to be bound by the rules of the AAA. Troian’s employment
agreement with PLS contained the following Dispute Resolution clause which stated:

[A]ny dispute, controversy or claim (“Dispute”) arising out of or relating to this Agreement, or breach thereof, shall
be resolved by binding arbitration by the [AAA] in accordance with the then current rules in effect governing
arbitration of such matters.

Pet., Ex. B. The operative AAA Employment Arbitration Rules and Mediation Procedures—binding on PLS by contract—defeat
PLS’s arguments.

The AAA Employment Arbitration Rules place discovery issues squarely within the Arbitrator’s discretion. Rule 9,
“Discovery,” gives the Arbitrator the authority to order discovery as he “considers necessary to a full and fair exploration of the
issues in dispute, consistent with the expedited nature of arbitration . . . .” See Employment Arbitration Rules and Mediation
Procedures: Rules Amended and Effective November 1, 2009, American Arbitration Association, http://www.adr.org/ (follow “Rules
& Procedures”; then follow “Search Rules”; then scroll down and follow “Employment Arbitration Rules and Mediation
Procedures: Nov 01, 2009”). Given that a primary purpose of arbitration is to reduce time and expense, this Court grants extraor-
dinary deference to the judgment of arbitrators during arbitration proceedings as the final judges of law and facts—which are not
reviewable upon appeal. Wingate Const. Co. v. Schweizer Dipple, Inc., 213 A.2d 275, 277 (Pa. 1965); see also Fioravanti, 299 A.2d,
at 589.

Here, the Arbitrator, vested with wide discretion over discovery as provided by AAA Rules, granted PLS’s request for discovery
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on the Fees Petition. PLS apparently was not satisfied with the content of the discovery which it received. It argued that, based on
this discovery, Troian could not sustain his burden of proof. The Arbitrator rejected that argument—and that legal conclusion is
immune from appellate scrutiny. Id.

PLS’s complaint about the absence of a live hearing is also barred by the AAA rules. First, those rules do not mandate a live
hearing on a prevailing party’s fee petition. See Employment Arbitration Rules, supra. To the contrary, Rule 28 gives the Arbitrator
wide discretion in the “Order of Proceedings.” That discretion includes the authority to allow for the presentation of evidence by
“alternative means,” including by “means other than in-person presentation of evidence.” Id. Pennsylvania law similarly defers
to an arbitrator’s discretion to adapt the proceedings to the nature of the case. See, e.g., Fiorvanti, 299 A 2d., at 588 (affirming
arbitrator’s award where arbitrator merely precluded a form of argument, but not the argument itself).

Even if PLS had been entitled to a live hearing on the fee petition, PLS waived any objection to the absence of a live hearing.
Rule 36 provides that

[a]ny party who proceeds with the arbitration after knowledge that any provision or requirement of these rules has
not been complied with, and who fails to state objections thereto in writing or in a transcribed record, shall be deemed
to have waived the right to object.

Employment Arbitration Rules, supra (emphasis added).
Here, PLS never expressly requested a separate live evidentiary hearing on the Fees Petition. To the extent that PLS

actually believed that it was entitled to such a hearing, Rule 36 required PLS “to state those objections . . . in writing or in
a transcribed record.” PLS failed to do either. As a result, PLS “waived the right to object” to the absence of a live eviden-
tiary hearing. Employment Arbitration Rules, supra; see also Wark & Co. v. Twelfth & Sansom Corp., 107 A.2d 856 (Pa. 1954)
(enforcing a similar AAA rule after party failed to properly object to arbitrators’ reopening of proceedings to receive addi-
tional evidence).

CONCLUSION
Troian has met his burden to show cause as to why PLS is not entitled to its Petition to Vacate Arbitration Award in its Answer

to Petition to Vacate Arbitration Award.
On the other hand, PLS has not met its burden to establish any underlying irregularity of the arbitration proceedings and the

resulting inequity of the award by the clear, precise, and indubitable evidence standard. PLS was not denied due process, and even
if it were, the due process guarantees of the Constitution are not mandatory in a private contractual arbitration proceeding.
Further, PLS’s claims are barred by the law of contracts as both parties contractually agreed to be bound by the Employment
Arbitration Rules issued by the AAA. This Court is loathe to disturb the findings and conclusions of the Arbitrator. Pursuant to
Pennsylvania law and policy, arbitrators are the final judges of both law and fact and their determinations cannot be subject to a
reversal on appeal even for a mistake of law or fact.

Therefore, the findings and determinations of this Court should be affirmed.

BY THE COURT:
/s/Ward, J.

Dated: July 17, 2012

Red Oak Water Transfer NE, LLC v.
Countrywide Energy Services, LLC,

David Lloyd and Kelly Blackburn
Miscellaneous—Non-compete—Consideration—Stock Options—Irreparable Harm

No. GD 11-17598. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—July 16, 2012.

MEMORANDUM
A. SUMMARY

On August 26, 2011, Red Oak Water Transfer NE, LLC (hereinafter “Red Oak LLC”) filed a Motion for Preliminary Injunction
against Defendants, Countrywide Energy Services, LLC (hereinafter “Countrywide”), David Lloyd (hereinafter “Lloyd”) and Kelly
Blackburn (hereinafter “Blackburn”), pursuant to confidentiality, non-solicitation and non-competition agreements (hereinafter
“Non-Competes”) signed by Blackburn and Lloyd while in Red Oak LLC’s employ and prior to Blackburn and Lloyd accepting
employment at Countrywide. The Non-Competes were signed subsequent to employment, and were requested with the alleged con-
sideration of stock options offered by Red Oak LLC to the employees who entered into the Non-Competes. The Non-Competes
restricted Blackburn and Lloyd from accepting employment with any competing company within one (1) year of terminating
employment with Red Oak LLC, from sharing any confidential or proprietary information about Red Oak LLC and from soliciting
employees of Red Oak LLC. Blackburn was fired from Red Oak LLC in March of 2011, and accepted employment at Countrywide
one month later. Lloyd resigned from Red Oak LLC in August of 2011 and began working for Countrywide the same month. Red
Oak LLC filed a Motion for Preliminary Injunction, requesting that Lloyd and Blackburn be enjoined from working at Countrywide
due to their breach of the Non-Competes. Red Oak LLC specifically alleged that both Lloyd and Blackburn had used customer
information and business relationships to steal business from Red Oak LLC and had solicited employees from Red Oak LLC to
come and work for Countrywide.

The taking of testimony and the introduction of documentary evidence occurred during multiple days of hearing on Red Oak
LLC’s Motion for Preliminary Injunction before this Court. At the hearing, Red Oak LLC’s witnesses were: (1) David Isaac, Senior
Vice President at Rockwater Energy Solutions, Inc., (2) William Ardisson, President of Bit-x-bit, (3) Robert George, Chief
Operating Officer for Countrywide, (4) Alan Bennett, President and CEO of Red Oak Water Transfer, Inc., (5) Keith Ryals,
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Regional Vice President of Red Oak Water Transfer, Inc., (6) Chris Cassella, Pump Crew Supervisor at Red Oak LLC, (7) Tim
Ullom, Pump Crew Supervisor at Red Oak LLC, and (8) Matthew Smiley, District Manager at Red Oak LLC. Countrywide’s
witness was Lane Hofstetter, a Countrywide employee responsible for computer system maintenance. Blackburn and Lloyd
testified on their own behalf.

Upon consideration of the testimony and evidence offered by the parties at the hearing, this Court finds that the preliminary
injunction requested is unnecessary, that the Non-Competes were entered into without valid consideration, and that Red Oak LLC
has not met its burden of proving each of the six prerequisites necessary to the issuance of a preliminary injunction.

B. FACTUAL BACKGROUND
1. The Parties

Rockwater Energy Solutions, Inc. (hereinafter “Rockwater”) is a Texas corporation that is engaged in a variety of businesses
through its subsidiaries, including fluids management, environmental services, well testing and flowback services and fluid sales,
storage, transport, pumping and recovery. Defendant’s Exhibits 3-4 (hereinafter “D. Exs. ___.”). Red Oak Water Transfer, Inc.
(hereinafter “Red Oak, Inc.”) is one of Rockwater’s subsidiaries and is also a Texas corporation engaged in the business of provid-
ing pumps and pipes for the transfer of water, from water sources, to oil and gas drilling sites. D. Ex. 4. Red Oak Inc. has trans-
ferred water in all or portions of the states of Arkansas, Lousiana, Maryland, Montana, New York, North Dakota, Ohio,
Pennsylvania, Texas, and West Virginia. D. Ex. 1, 4.

In 2007, in response to the rapid expansion of Marcellus Shale drilling activity, Red Oak Inc. established a subsidiary business,
Plaintiff, Red Oak LLC, to conduct water transfer operations for drillers in Pennsylvania, West Virginia, and Ohio. Hearing
Transcript at 121-122, 193 (hereinafter “H.T. at ___.”). The water transferred by Red Oak LLC is used for hydraulic fracturing, also
known as “fracking.” H.T. at 175, 250. Red Oak LLC is a Texas limited liability company with headquarters in Canonsburg,
Pennsylvania. H.T. at 175, 177-178. Prior to the date of this hearing, Red Oak LLC employed approximately 350 individuals. H.T.
at 271.

Defendant, Blackburn, is a 30 year-old resident of Washington, Pennsylvania. H.T. at 343. He dropped out of high school in the
12th grade, and obtained a General Education Diploma (G.E.D.) in 1999. H.T. at 345. He has taken courses at the Pittsburgh
Technical Institute, and has limited work experience, having worked as a laborer at a golf course and as a construction worker
prior to his employment with Red Oak LLC. H.T. at 346. Blackburn is married and has two young children. H.T. at 343. His wife
only works one night a week. H.T. at 344. He provides the sole source of income for his family, and his family’s health insurance
comes solely from his employment at Countrywide. Id. Blackburn has debts in the form of mortgage, car and student loans, and
his income provides the sole source for payment of those debts. H.T. at 345. On August 10, 2009, Blackburn was hired as a laborer
by Red Oak LLC. Amended Complaint, ¶ 22; H.T. at 348. He subsequently held positions as a pump crew supervisor, and as an oper-
ations supervisor. H.T. at 353, 355. Blackburn was never involved in sales while working for Red Oak LLC. H.T. at 358.

Defendant, Lloyd, is a 31 year-old resident of Marianna, Pennsylvania. H.T. at 447. He dropped out of high school in the 12th
grade and obtained a G.E.D. in 1998. H.T. at 451-52. He has limited work experience, having worked as a laborer for a plastics com-
pany, a cook in a restaurant, a supervisor at an ice cream warehouse, and an assistant manager for an auto auctioneer prior to his
employment with Red Oak LLC. H.T. at 447-56. Lloyd lives with his fiance and their two young children. H.T. at 447. He is the sole
source of income for his family and his fiance relies on him for health insurance due to her serious health problems. H.T. at 447-50.
Lloyd has debt in the form of mortgage and car loans, and his income provides the sole source for payment of those debts. H.T. at
450. On December 8, 2008, Lloyd was hired as a laborer by Red Oak LLC. Amended Complaint, ¶ 18; H.T. at 457. He subsequently
held positions as a pump crew supervisor, field supervisor, and operations supervisor. H.T. at 456-57, 459.

Countrywide Energy Services, LLC (hereinafter “Countrywide”) is a Pennsylvania limited liability corporation that has its prin-
cipal place of business in Canonsburg, Pennsylvania. It is a relatively new business, having only formed in 2010. H.T. at 79.
Countrywide provides a variety of services to the oil and gas drilling industy, including water transfer, liner installation, well hook-
ups, supply of heavy equipment, well-site maintenance, trash pickup, road repair, installation of signs, and cleaning drilling rigs.
Answer to Amended Complaint at ¶ 16. Countrywide currently employs both Blackburn and Lloyd. H.T at 383, 500.

2. The Non-Competes
On July 20, 2010, an equity investment firm called SCF Partners (hereinafter “SCF”) agreed to purchase 75% of Red Oak, Inc.,

and paid $12 million for 120,000 shares of stock valued at $100 a share. H.T. at 26. After acquiring Red Oak, Inc., SCF decided to
implement a stock option program, granting various employees of Red Oak stock options in exchange for their execution of non-
competition, nonsolicitations and nondisclosure covenants. H.T. 131, 145-46, 187, 193-95, 234, 324, 371, and 484. Alan Bennett
(hereinafter “Bennett”), the President of Red Oak, asked Keith Ryals (hereinafter “Ryals”), Red Oak’s Vice President, to come up
with a list of employees to whom he wished to offer stock options and seek restrictive covenants. H.T. 123. On August 3, 2010,
Bennett, Ryals and Theresa Eaton (Vice President of Marketing for SCF) (hereinafter “Eaton”) held a group meeting with the
selected employees (eight in total) at Red Oak LLC’s office in Hickory, Pennsylvania. H.T. at 125-26, 363. Defendants Blackburn
and Lloyd were invited to this meeting. H.T. at 364. The group meeting occurred outside of the office at a small gravel area. H.T.
at 126. The selected employees were congratulated for their hard work and informed by Bennett that SCF had bought out the
majority of Red Oak. H.T. at 126-27, 148, 202, and 363. Eaton gave the employees a brief overview of SCF. H.T. at 202-03, 363.

Each employee was then taken into Ryal’s office for an individual meeting with Bennett, Ryals, and Eaton, lasting between five
and fifteen minutes per employee. H.T. at 127, 148, 189, 203, 363-64. At this meeting, each employee was handed two documents:
a “Notice of Grant of Stock Option” (hereinafter “Notice”) and a “Confidentiality, Non-Solicitation and Non-Competition
Agreement” (the “Non-Competes”). H.T. at 203, D. Ex. 15, 16, 17, and 18. The documents were briefly explained to each employee.
H.T. 129-30.

The employees were told that the Stock Option afforded them the right to purchase stock at $100 per share (the strike price).
H.T. at 129. The employees were also told that the options vested over three years, and that once vested, if the company was sold
or went public, the benefit to the employee would be the difference between the stock price and the strike price they paid. Id. The
Notice stated, in bold, “Note: To accept the grant of this Option, you must execute this form and return an executed copy to Alan
Bennett, Jr. (“the Designated Recipient”) by August 3, 2010. Failure to return the executed copy to the Designated Recipient will
render this Option invalid.” D. Ex. 17, 19. The Notice stated that the stock options were being granted pursuant to “the terms and
conditions of the Red Oak Water Transfer, Inc. 2010 Long Term Incentive Plan, attached as Appendix A (the “Plan”), and the asso-
ciated Stock Option Agreement, attached as Appendix B (“the Option Agreement”).” D. Ex. 17, 19. The Notice further stated that
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the Plan and the Option Agreement were “incorporated...by reference.” D. Ex. 17, 19. The employees were not given the Option
Agreement or the Plan. H.T. at 135, 153, 293, 367, 370, and 482. The Notice also contained two kinds of stock options, incentive
stock options and non-statutory stock options, and neither option was selected on the notice. H.T. at 151. Both Blackburn and Lloyd
signed their Notice and Non-Compete before leaving their individual meeting that day. H.T. at 372, 516.

The relevant portions of the Non-Compete are, as follows:

2. Confidential Information. The Company agrees that it shall provide Employee with, and provide Employee with access
to, certain Confidential Information which is above and beyond any Confidential Information that Employee may have
previously received as of the date that Employee enters into this Agreeement.

a) Confidential Information. For purposes of this Agreement, “Confidential Information” means any and all confiden-
tial or proprietary information and materials, as well as all trade secrets, belonging to the Company, its affiliates, its
customers, or other third parties who furnished such information, materials, and/or trade secrets to the Company
with expectations of confidentiality. Confidential Information includes, regardless of whether such information
or materials are expressly identified or marked as confidential or proprietary, and whether or not patentable: (1)
technical information and materials of the Company, its affiliates, its customers, or other third parties; (2) business
information and materials of the Company, its affiliates, its customers, or other third parties; (3) any information or
material that gives the Company an advantage with respect to its competitors by virtue of not being known by those
competitors; and (4) other valuable, confidential information and materials and/or trade secrets of the Company, its
affiliates, its customers, or other third parties. Notwithstanding the foregoing, Confidential Information shall not
include information that (1) is already properly in the public domain or enters the public domain with the express
consent of the Company, or (2) is intentionally made available by the Company to third parties without any expecta-
tion of confidentiality.

b) Protection of Confidential Information. In return for the Company’s promise to provide Employee with Confidential
Information, Employee promises to keep the Confidential Information, and all documentation and information relat-
ing thereto, strictly confidential and to refrain from making any unauthorized disclosure of Confidential Information.

4. Noncompetition and Nonsolicitation. In consideration of the Company’s promise to provide Employee with
Confidential Information and the Company’s providing Employee with the benefits set forth in the Option Agreement, and
so as to protect the Company’s legitimate business interests and enforce Employee’s promises regarding Confidential
Information contained in Section 2 of this Agreement, Employee agrees that while employed or otherwise engaged by the
Company or its affiliate, and thereafter for a period of twelve (12) months immediately following the termination of
Employee’s employment or engagement for whatever reason, Employee will not directly or indirectly:

a) carry on or engage in Competitive Duties (as a director, employee, consultant or otherwise) within the Restricted
Area for any Competing Business;

b) (i) solicit (or assist another in soliciting) any Covered Client for Competitive Products or Services, or (ii) provide
(or assist another in providing) Competitive Products or Services to any Covered Client or Prospective Client; or

c) (i) encourage (or assist another in encouraging) any employee, contractor, consultant, supplier, or vendor of the
Company or its affiliate to terminate his or her relationship with the Company or its affiliate, or (ii) engage, employ
or solicit or contract for employment or engagement (or assist another in such activity) any employee, contractor or
consultant of the Company or its affiliate or any person who was an employee, contractor, or consultant of the
Company or its affiliate at any time during the last twelve (12) months of Employee’s employment or engagement with
the Company or its affiliate.

Amended Complaint, Ex. A and B.

3. Blackburn’s Termination and Lloyd’s Resignation
A number of issues arose regarding the quality of Mr. Blackburn’s work prior to March of 2011, including complaints about his

attitude problem and defiance. H.T. at 298, 301; D. Ex. 25-30. In March of 2011, a non-party employee at Red Oak LLC was being
investigated on the suspicion that he had been stealing from the company. H.T. at 179, 180, 376, 410. Employees at Red Oak LLC,
including Blackburn, were told about the investigation. Id. The employee being investigated was Blackburn’s neighbor, and
Blackburn’s children often played with the neighbor’s children in the past. After learning about the thefts, Blackburn went to the
neighbor’s home to tell the neighbor that he did not want his children to be exposed to a thief. The neighbor was not home, how-
ever, so Blackburn conveyed the message to the neighbor’s girlfriend. H.T. at 176-79, 378. On March 21, 2011, Red Oak LLC
terminated Blackburn’s employment, contending that he was being fired for disclosing confidential information to a non-employ-
ee about an employee who was being investigated for theft. H.T. at 179-80, 224, 376. At the time of his termination, Blackburn
returned all Red Oak LLC property and provided Red Oak LLC with his personal cell phone so that the company could delete any
records of phone calls made for a business purpose. H.T. at 382, 502. At the time of Blackburn’s termination, none of his stock
options had vested. H.T. at 224.

In July of 2011, Lloyd attended a meeting with Ryals and Matthew Smiley (hereinafter “Smiley”), Red Oak LLC’s General
Manager, where Lloyd was informed that his performance at the company was unsatisfactory. H.T. at 227-28, 303-04, 490-92. He
was told by Smiley, “David this is your last chance.” H.T. at 188, 306. On August 3, 2011, Lloyd resigned from Red Oak LLC. H.T.
at 500. He returned all Red Oak LLC property upon his resignation. H.T. at 231, 308, 501. He did not become aware that his stock
option had partially vested until it was too late to exercise his option. D. Ex. 44.

4. Blackburn and Lloyd’s Employment with Countrywide
In April of 2011, Blackburn was hired by Countrywide as a Water Operations Manager. H.T. at 383. His job responsibilities

include purchasing equipment such as pipe, pumps, valves, fittings and anything else used in the water transfer business. H.T.
383-84. He also performs supervisorial responsibilities for Countrywide. Id.

In August of 2011, Lloyd was hired by Countrywide. H.T. 349-50. He performs sales and customer service work for Countrywide,
including customer outreach and location visits. H.T. 504.
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5. Motion for Injunctive Relief
On August 26, 2011, Red Oak LLC filed a Motion for Preliminary Injunction against Blackburn, Lloyd, and Countrywide,

contending that Blackburn and Lloyd have violated their Agreements by accepting employment with Countrywide and disclosing
confidential and proprietary information and soliciting employees of Red Oak LLC for employment at Countrywide.

C. PROCEDURAL POSTURE
On August 26, 2011, Red Oak LLC filed a Motion for Preliminary Injunction and Complaint at GD-11-017598. Red Oak LLC filed

an Amended Complaint on September 21, 2011. Countrywide filed its Answer and New Matter on September 23, 2011. Red Oak
LLC replied to Countrywide’s New Matter on October 13, 2011. Blackburn and Lloyd filed their Answers to the Amended
Complaint on December 9, 2011. A hearing on Red Oak LLC’s Motion for Preliminary Injunction occurred on December 14-15,
2012 and was continued on December 21, 2012 before the undersigned. On February 6, 2012, Red Oak LLC filed a Motion for a
Negative Inference, Fees and Costs With Respect to Spoliation of Evidence.1

D. DISCUSSION
In Warhime v. Warhime, the Supreme Court of Pennsylvania set out the necessary prerequisites that a party must establish in

order to obtain preliminary injunctive relief.

There are six ‘essential prerequisites’ that a party must establish prior to obtaining preliminary injunctive relief. The
party must show: 1) that the injunction is necessary to prevent immediate and irreparable harm that cannot be adequately
compensated by damages; 2) that greater injury would result from refusing an injunction than from granting it, and,
concomitantly, that issuance of an injunction will not substantially harm other interested parties in the proceedings; 3)
that a preliminary injunction will properly restore the parties to their status as it existed immediately prior to the alleged
wrongful conduct; 4) that the activity is seeks to restrain is actionable, that its right to relief is clear, and that the wrong
is manifest, or, in other words, the moving party must show that its claims are likely to prevail on their merits; 5) that the
injunction it seeks is reasonably suited to abate the offending activity; and 6) that a preliminary injunction will not
adversely affect the public interest. The burden is on the party who requested preliminary injunctive relief. …

Id., 860 A.2d at 46-47 (citation omitted).

Here, this Court has evaluated each of the preliminary injunction prerequisites set forth in Warehime. We find that Red Oak
LLC has not met its burden of proving each and every element necessary to establish entitlement to preliminary injunctive relief
to enjoin Lloyd and Blackburn from continued employment with Countrywide. Further, for the reasons set forth below, based on
the evidence and testimony offered at trial, it appears to this Court that neither Blackburn nor Lloyd was contractually bound by
the terms of the Non-Competes upon which Red Oak LLC relies for its requested injunction as there was no legitimate business
purpose for which the Non-Competes were sought and neither Blackburn nor Lloyd was offered sufficient consideration in
exchange for the restrictions they accepted to their ability to seek gainful employment.

1. No Immediate and Irreparable Harm
The courts have long recognized that the purpose to be achieved by the issuance of a preliminary injunction is the avoidance of

immediate and irreparable injury or gross injustice until the legality of the challenged action can be determined. All-Pak, Inc. v.
Johnston, 694 A.2d 347, 350 (Pa. Super. Ct. 1997). As a request for a preliminary injunction is based on an immediate and urgent
need, a long delay in seeking relief can serve as evidence that the need is not immediate. Skehan v. Board of Trustees of Bloomsburg
State College, 353 F. Supp. 542 (M.D. Pa. 1973). In order to constitute irreparable harm, the conduct complained of must be harm-
ful in a way that cannot be adequately compensated in money damages. The York Group, Inc. v. Yorktowne Caskets, et. al, 924 A.2d
1234, 1242 (Pa. 2007) (additional citations omitted).

Here, Red Oak LLC has failed to demonstrate an immediate harm. Blackburn has worked for Countrywide since April of 2011,
but Red Oak LLC did not bring the present action until August of 2011. Red Oak LLC contends that it has lost four (4) projects to
Countrywide Range Resources, AB Resources, Triana, and Grenadier. At the same time, there is no evidence that Red Oak LLC
has suffered a significant financial harm due to the loss of these projects or that the loss of these projects was directly related to
the employment of Blackburn and Lloyd at Countrywide. In fact, in deposition, Ryals testified that the revenues for Rockwater,
which were originally estimated to be about $800 million were actually projected to hit $1.2 billion. Additionally, when called as a
witness by Red Oak LLC, Robert George (Countrywide’s Chief Operating Officer) (hereinafter “George”) testified that the proj-
ects obtained by Countrywide in 2011 were the result of a bidding procedure in which Countrywide simply provided the best bid
and proved to the companies that Countrywide was a good fit to do the work. H.T. at 106-07.

Additionally, Red Oak LLC has failed to demonstrate that the harms alleged are not compensable in the form of money dam-
ages. Red Oak LLC contends that it has lost various water transfer projects as a result of Blackburn and Lloyd accepting employ-
ment at Countrywide and competing with Red Oak LLC. At the same time, testimony from Ryals demonstrates that the harms
alleged can, in fact, be compensated by money damages. On the issue of actual and measurable damages, Ryals testified as follows:

Q: Now, based on your testimony and the testimony of other Red Oak witnesses, it’s my understanding that Red Oak
is contending that it lost business as a result of Mr. Blackburn’s and Mr. Lloyd’s employment with Countrywide?

A: That is correct.

Q: And Red Oak is able to calculate the profits that it has lost on the work that Red Oak believes it has lost?

A: Yes.

Q: What Red Oak needs to do is simply multiply its standard profit margin by the revenues generated on a contract.
Is that true?

A: By a bid that we submitted. Or I’m guessing that’s how you would do it.

Q: Red Oak is able to calculate the profits that Red Oak has lost as a result of losing work to Triana, AB Resources,
Range and Grenadier. Is that true?

A: On specific jobs, yes.
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H.T. at 231-32. Since the losses alleged by Red Oak LLC can be compensated by money damages, a preliminary injunction is not
an appropriate remedy here.

2. Balance of the Hardships Tips in Favor of Defendants
Generally, a court’s determination of the reasonableness of a restrictive covenant involves a balancing of the competing inter-

ests of the employer’s need for protection against the hardship of the restriction to be imposed upon the former employee.
Insulation Corp. of America v. Brobston, 667 A.2d 729, 734 (Pa. Super. Ct. 1995). “… Restrictive covenants have been historically
viewed as a trade restraint that prevents former employees from earning a living.” Hess v. Gebhard & Co., Inc., 808 A.2d 912, 917
(Pa. 2002). The Hess Court reiterated that equitable enforcement of these covenants is permitted “only as far as reasonably
necessary for the protection of the employer’s protectable business interest.” Id.

In Brobston, the Superior Court of Pennsylvania was “… called on to determine whether enforcement of a two-year, three
hundred mile ‘non-competition’ covenant in a employment contract is reasonable where the former employee was terminated for
poor performance....” Id. at 730. The Superior Court reversed the trial court’s decision to enforce the non-competition covenant of
the agreement. Id. at 731. The Superior Court found the employee’s firing to be an important factor, stating:

[t]he employer who fires an employee for failing to perform in a manner that promotes the employer’s business inter-
ests deems the employee worthless. Once such a determination is made by the employer, the need to protect itself from
the former employee is diminished by the fact that the employee’s worth to the corporation is presumably insignifi-
cant. Under such circumstances, we conclude that it is unreasonable as a matter of law to permit the employer to
retain unfettered control over that which it has effectively discarded as worthless to its legitimate business interests.

Id.

The Brobston court further stated:

It bears noting that there is a significant factual distinction between the hardship imposed by the enforcement of a
restrictive covenant on an employee who voluntarily leaves his employer and that imposed upon an employee who is
terminated for failing to do his job. The salesman discharged for poor sales performance cannot reasonably be per-
ceived to pose the same competitive threat to his employer’s business interests, as the salesman whose performance
is not questioned, but who voluntarily resigns to join another business in direct competition with the employer.

Id. at 735-36. The Brobston court instructed that, in deciding a request for preliminary injunctive relief, a court should consider
the circumstances surrounding the former employee’s termination, a factor which affects both the legitimacy of the employer’s
interests and the degree of hardship imposed upon the departing employee. Id. at 737.

In All-Pak v. Johnson, 694 A.2d 347 (Pa. Super. Ct. 1997), the Superior Court further explained its holding in Brobston: “We held
that the fact that the employee was terminated, rather than quit voluntarily, was an important factor when considering the enforce-
ability of a restrictive covenant … We emphasized, however, that the reasonableness of enforcing such a restriction is determined
on a case by case basis.” Id. at 352.

Recent caselaw has made it clear that Brobston does not create a per se, absolute bar to the enforcement of non-competition
covenants against a terminated employee, but is rather one factor to be considered along with others. See, e.g. All-Pak, supra;
Missett v. Hub Int’l Pennsylvania, LLC, 6 A.3d 530, 539 (Pa. Super. Ct. 2010); Sheperd v. Pittsburgh Glass Works, 25 A.3d 1233, 1246
(Pa. Super. Ct. 2011). However, Brobston does seem appropriate to apply here, where Blackburn was terminated from his employ-
ment, prior to the vesting of his stock options, the purported consideration he was offered for his inability to work in his chosen
field. Red Oak LLC contends that this matter can be distinguished from Brobston insofar as Blackburn, here, was not fired for poor
performance, but rather for revealing confidential information regarding another employee. This Court fails to see to see the
distinction, here, particularly where the evidence shows that Red Oak LLC deemed the keeping of confidences an element of
Blackburn’s responsibilities as a supervisor. Handwritten notes from Blackburn’s employee file, created by Carol Byce (Red Oak
LLC’s Human Resources Manager) (hereinafter “Byce”) on March 11, 2011, describe the incident leading to Blackburn’s termina-
tion in detail, explaining that Blackburn had admitted to talking to the employee’s girlfriend and telling her that the employee was
being investigated for theft. Byce notes:

I informed Kelly this is ROWT [Red Oak Water Transfer] confidential info & was not to be shared w/ anyone includ-
ing anyone outside of the company...You discussed confidential information with a non-employee. This action may
have interfered w/ the progress & outcome of the investigation. You were informed to keep the investigation confiden-
tial... A supervisor or mgr. is expected to maintain the confidentiality of company information & follow all policies and
procedures.

D. Ex. 26. If confidentiality was required of supervisors, Blackburn performed poorly as a supervisor by sharing confidential infor-
mation. His termination was, therefore, for poor performance. Additional evidence of Blackburn’s defiance of orders and attitude
problem, also contained in notes from Blackburn’s employees file, raises a valid question under the holding in Brobston about
whether Blackburn was, in fact, a valuable asset of Red Oak LLC, and whether it was necessary and reasonable to restrict him
from competing in the future. D. Exs. 24-25.

Finally, the balance of hardships weighs in Blackburn’s favor. Red Oak LLC’s alleged harms include the loss of various projects
due to the relationships Blackburn and Lloyd formed while at Red Oak LLC, and the potential solicitation of Red Oak LLC employ-
ees, most of whom did not end up working at Countrywide. Were this Court to grant the requested injunctive relief and disallow
Blackburn from continuing his employment at Countrywide, it would deprive him of the ability of providing an income for his fam-
ily. Additionally, it would deprive his family, including his wife and two children, of health insurance. Finally, it would deprive
Blackburn of the ability to pay back the money he owes in the form of mortgage, car and student loans. These hardships far out-
weigh the alleged loss of projects, particularly since there was no evidence that the projects were, in actuality, lost due to any action
by Blackburn or Lloyd.

The Court notes that Brobston clearly does not apply to Lloyd in this case, as Lloyd willingly resigned from his employment with
Red Oak LLC. The testimony and evidence, however, clearly demonstrates that Lloyd will suffer greater harm if he is not allowed
to continue to work for Countrywide than Red Oak LLC will suffer if the preliminary injunction is denied. Were the injunction
granted, Lloyd would lose the ability to provide for his fiance and his two young children. Additionally, he would be unable to pay
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back his car and mortgage loans. Finally, and most importantly, he would lose the health insurance Countrywide provides him,
which is the sole source of health insurance for his kids and his ailing fiance.

The balance of the hardships weighs clearly in the favor of Blackburn and Lloyd, as they would suffer greater harm if the
injunction were granted than Red Oak LLC alleges to suffer in the absence of said injunctive relief.

3. Status Quo Will Not Properly Be Restored
The third prerequisite is that a preliminary injunction will properly restore the parties to their status, as it existed immediately

prior to the alleged wrongful conduct. The challenged conduct here is that Blackburn and Lloyd are allegedly wrongfully competing
with Red Oak LLC, diverting customers and employees from Red Oak LLC. The evidence does not demonstrate that Blackburn and
Lloyd obtained confidential information while working at Red Oak LLC, or that, if there was confidential information from
Blackburn and Lloyd’s employment at Red Oak LLC, the information was shared with Countrywide. There is no evidence that the
projects that Red Oak LLC contends to have lost to Countrywide (Range Resources, Triana, Grenadier, and AB Resources) were
lost because Countrywide employs Blackburn and Lloyd. The evidence does not demonstrate that Red Oak LLC employees were
solicited by Blackburn and Lloyd to work at Countrywide, but rather that the employees that left Red Oak LLC and went to work
at Countrywide did so on their own volition.

Moreover, for reasons explained in more detail below, the Non-Competes sought to be enforced do not appear to be legally bind-
ing on Blackburn and Lloyd for lack of consideration. Accordingly, an injunction is not necessary to preserve the status quo.

4. Likelihood of Success on the Merits
The purpose of Red Oak LLC’s request for injunctive relief is to obtain a judicial determination that the Non-Competes signed

by Lloyd and Blackburn are enforceable. This Court finds that these covenants are likely not enforceable, as they do not shield any
legitimate protectable business interests, were not formed upon a meeting of the minds, and are not supported by adequate
consideration. Additionally, this Court finds that the covenants are overbroad and unduly restrictive.

A covenant not to compete is a restrictive covenant “relied upon by employers to shield their protectable business interests.”
Hess v. Gebhard & Co., Inc., 808 A.2d 912, 917 (Pa. 2002). Pennsylvania courts have found that protectable business interests giv-
ing rise to valid non-competition agreements include the protection of customer relationships, the securing of confidential infor-
mation, and the protection of the investment made in offering specialized training to employees. Thermo-Guard, Inc. v. Cochran,
596 A.2d 188, 193-94 (Pa. Super. Ct. 1991). However, Pennsylvania courts have also clearly distinguished what interests are legiti-
mate and protectable. See, e.g. Gilbert v. Otterson, 550 A.2d 550 (Pa. Super. Ct. 1988) (a customer list, not compiled through any
special work on the part of the employer and not confidential was not a protectable interest); Mettler-Toledo, Inc. v. Acker, 908
F.Supp. 240, 247 (M.D. Pa. 1995) (employee’s general knowledge of customer information which was also accessible from public
sources was not a protectable interest).

Here, the evidence and testimony demonstrates that Red Oak LLC did not have a legitimate protectable interest necessitating
the restrictive covenants it seeks to enforce, in that the purpose for seeking the Non-Competes was merely to retain valuable
employees.2 These employees were not given any confidential or proprietary information, and there was no special skills or train-
ing given to the employees asked to sign the Non-Competes. During cross-examination, Ryals testified that the purpose of the non-
competes was to retain employees that he deemed valuable, stating:

Q: And isn’t it true that SCF Partners invested $70 million in Rockwater?

A: I don’t know how much they’ve invested in Rockwater.

Q: And after the acquisition, SCF Partners wanted to make sure that it was able to retain key management in Red Oak;
is that correct?

A: They wanted to retain what I consider the most valuable people, the ones we had the most training in and relation-
ships building with our customers, yes.

H.T. at 193. At a later point in his cross-examination, Mr. Ryals further admitted that employees with the same title and responsi-
bilities, access to alleged confidential information, and access to customers, were not asked to sign Non-Competes. H.T. at 211. This
Court finds that this evidence demonstrates that, at the very least, Red Oak LLC’s primary reason for the Non-Competes, with
respect to these two employees, was not to protect confidential information, to protect its investment in the specialized training of
its employees, or to protect customer relationships.

Additionally, while Red Oak LLC contends that its pricing list, what goes on during its employee meetings, it’s management
plan, and its customer contact lists are confidential information that Red Oak LLC needs to protect, this Court finds that Red Oak
LLC’s own testimony disputes the confidential nature of any of these documents. During testimony, Smiley admitted that the pric-
ing list for Red Oak regularly changes, making it unlikely that Blackburn and Lloyd could accurately divulge pricing information
to Countrywide. H.T. at 282-83. Additionally, Smiley admitted in testimony that the employee meetings, where alleged confidential
information was discussed, were regularly attended by employees not governed by restrictive covenants. H.T. at 285-86. Further,
Smiley testified that Red Oak LLC regularly hands out its management plan to potential customers, clearly demonstrating that the
information in it is not confidential. H.T. at 287-89. Finally, Smiley testified that its customer contact lists would not have ever been
given to Blackburn and Lloyd. H.T. at 290-91. This Court finds that the evidence demonstrates that Red Oak LLC likely did not
have legitimate confidential information to protect.

The evidence and testimony further demonstrates that neither Blackburn nor Lloyd received any specialized training or
obtained any specialized knowledge or skills that Red Oak skills and any training by Red Oak LLC, Blackburn stated, as follows:

Q: Were you ever involved in sales at Red Oak?

A: No, sir.

Q: Did Red Oak provide you any training?

A: Absolutely not.

Q: How did you learn to perform the job, then?
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A: Hands-on. I went out and started laying pipe in the field with a pipe trailer and run through the field grabbing pipe
and putting it together.

H.T. at 358. In response to direct examination on his skills and any training by Red Oak LLC, Lloyd stated, as follows:

Q: We talked briefly about training. Did Red Oak provide you with any training to help you perform your different
positions with the company?

A: Not to perform the different positions. There was some MSHA training that everybody had, which was pretty much
CPR. There was some mining training. A company called CNX, which is Console (sic) Energy, if you wanted to work
on a location, it was mandatory to have this training. It’s not just for Red Oak. It was for every vendor.

Q: Now, as part of your positions at Red Oak, you needed to run pumps; is that correct?

A: Absolutely.

Q: And how did know how to run pumps?

A: It’s not rocket science. If you can start your car in the morning, you can run a pump. I mean, if you want something
to go faster, you push on the gas. If you want it to stop, you pull back on the brake. I mean, if you want it to start, you
turn the key. It’s not rocket science.

H.T. at 469. This Court finds it unlikely that Red Oak LLC provided any specialized training that would necessitate the restrictive
covenants that it seeks to enforce.

Finally, the evidence and testimony demonstrates that any alleged customer information that might have been deemed worthy
of protecting by Red Oak LLC, was general information that was readily available to the public. In fact, both Ryals and George tes-
tified that customer information in the water transfer business is readily available to the public. H.T. at 104, 223. Additionally,
George made it clear in his testimony that the developing of positive customer relationships, or knowledge about a customer’s pref-
erences, does not guarantee one water transfer company exclusive work for that company, stating that:

A: In my experience, operators tend to use more than one water transfer business or company and more than one
roustabout company. Just because some companies have expertise in certain areas and other companies don’t. And
some operators have so much work that one company can’t handle all the work.

Q: And how is Countrywide able to win the business that its won over the past year or more that it’s been in the water
transfer business?

A: The initial work that we’ve gotten with new customers has been by the bids we provided them, by the comfort level
they’ve gotten by talking to myself and Jake and Kelly [Blackburn] and Dave [Lloyd] about how we can do the work
and how well we do our work. Work is subsequent to that. Because work is never guaranteed. If you do one job for a
customer, there is no guarantee you’re going to get the second or third or fourth....

H.T. at 106-07. This Court finds it unlikely that the Non-Competes at question here were necessary to protect customer relation-
ships or customer information.

A Non-Compete is a contract between an employee and an employer. As such, basic contract law applies to its formation. In
order for a contract to be valid and enforceable, there must be a meeting of the minds on all of the essential terms of the contract.
Schreiber v. Olan Mills, 627 A.2d 806, 808 (1993) (an enforceable contract requires an offer, acceptance, consideration and a mutual
meeting of the minds). Additionally, “[i]f an employment contract containing a restrictive covenant is entered into subsequent to
employment, it must be supported by new consideration which could be in the form of a corresponding benefit to the employee or
a beneficial change in his employment status.” Modern Laundry & Dry Clean v. Farrer, 536 A.2d 409, 411 (Pa. Super. Ct. 1988).

Here, the alleged new consideration came in the form of stock options, which were never fully explained to Blackburn and Lloyd
and never provided any added benefit to Blackburn and Lloyd. While Blackburn and Lloyd were both provided with the Non-
Competes and the Notice of the Grant of Stock Option (without a specific option selected), neither was given the Stock Option
Agreement or the Long Term Incentive Plan, although both were incorporated by reference in the Notice of Grant of Stock Option.
Notably absent from the information provided to Blackburn and Lloyd were provisions in the Stock Option Agreement and Long
Term Incentive Plan requiring Red Oak LLC employees to pay attorneys’ fees, requiring litigation in Texas, and allowing for a
potential forfeiture of the stock options provided. This Court is convinced that these are, in fact, material terms of the contract
between Blackburn and Lloyd and Red Oak LLC, making it unlikely that, in the absence of their inclusion, a meeting of the minds
occurred.3

Additionally, this Court is hard pressed to find that the stock options granted were, in fact, additional consideration for the sign-
ing of the Non-Competes. At the time that Blackburn and Lloyd were asked to sign the Non-Competes, both had worked at Red Oak
LLC for at least a year. Pursuant to the language of the Non-Competes, Red Oak LLC agreed to “provide Employee with, and pro-
vide Employee with access to, certain Confidential Information which is above and beyond any Confidential Information that
Employee may have previously received.” The evidence and testimony demonstrates that there was no new confidential informa-
tion provided to Blackburn or Lloyd following the Non-Competes. Both men were operations supervisors prior to the signing of the
Non-Competes, and they remained operations supervisors after signing the Non-Competes. There was no testimony given that
demonstrated that any confidential information became suddenly available to either man after the Non-Competes were signed on
August 3, 2010.

Pursuant to the language of the Non-Competes, the only other consideration given for the execution of the Non-Competes was
“the Company’s providing Employee with the benefits set forth in the Option Agreement.” The parties, however, never received
the Stock Option Agreement. Even had the parties received and signed the Stock Option Agreement, this Court is not convinced
that stock options that have not vested are adequate consideration. This is particularly true here where, under the Stock Option
Agreement, the employer (Red Oak LLC) retained the full right to prevent the options from ever vesting by terminating the
employee. As such, Blackburn and Lloyd were not given anything of measurable value as consideration, and were merely given a
potential future benefit, which was not granted in actuality to either man. Absent sufficient consideration, the Non-Competes here
are likely unenforceable.
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Even if the evidence and testimony demonstrated that the Non-Competes were necessary to protect a legitimate business inter-
est and that sufficient consideration was given to Blackburn and Lloyd, this Court finds that the Non-Competes here are likely
unreasonably restrictive and overbroad. Pennsylvania courts are called upon to examine the reasonableness of the scope of a
restrictive covenant in light of the employer’s interests that the covenant is meant to protect. Boldt Machinery & Tools, 366 A.2d
902, 907.

While Red Oak LLC is in the business of water transfer and conducts its business in counties in Pennsylvania, Ohio and West
Virginia, the Non-Competes in question restrict Blackburn and Lloyd from working for Red Oak LLC’s affiliates, which are located
throughout North America and engage in more varied types of business, including environmental services, well-testing and flow-
back services, and the manufacture and distribution of specialty chemicals, hydraulic fracturing fluid components, and pipeline
additives. Additionally, the Non-Competes prohibit Blackburn and Lloyd from working for any company that provides or offers
products or services provided by Red Oak LLC or any of its affiliates, and any company that competes with Red Oak LLC or its
affiliates, in any geographic region in which Red Oak LLC or its affiliates conduct business. These restrictions are overbroad in
that, if enforced, they would prohibit Blackburn and Lloyd from working in a number of fields and geographic regions in which
they never worked. In light of this Court’s finding that there is insufficient evidence that Red Oak LLC had a legitimate business
interest necessitating the Non-Competes, the scope of the Non-Competes is likely overbroad and the Non-Competes are, therefore,
likely invalid.

As this Court finds that it is unlikely that Red Oak LLC would prevail on the merits of its claim, the injunctive relief should be
denied.

5. Not Reasonably Suited to Abate the Offending Activity
The fifth prerequisite is that the moving party must show that the injunction it seeks is reasonably suited to abate an offending

activity. Because neither Blackburn nor Lloyd is subject to a valid non-compete, not having been offered adequate consideration
for the employment restrictions, there does not appear to be any offending activity in this case. Additionally, the injunction sought
here appears to be overbroad and unduly restrictive. Therefore, under these facts, the Court finds that the grant of preliminary
injunctive relief would not be reasonably suited to abate any offending activity.

6. Public Interest Will Not Be Adversely Affected
The Court finds no evidence in the record that substantially supports a claim that a denial of preliminary injunctive relief in

this case will in any way adversely affect the public interest. The public does not have an interest in preventing Blackburn and
Lloyd from working in their chosen trade or profession. The public does not have an interest in restricting Blackburn and Lloyd’s
ability to make a living and provide for the health and well-being of their family. The public does not have an interest in restrain-
ing competition in the water transfer business. Therefore, we find that the final prerequisite required for a grant of preliminary
injunctive relief is not satisfied.

D. CONCLUSIONS
We conclude that denying the preliminary injunction would not cause Red Oak LLC to suffer immediate and irreparable harm

incapable of being compensated by monetary damages. On the other hand, granting the proposed preliminary injunction would
have a significant detrimental impact on Blackburn and Lloyd, while denying the injunctive relief would visit only a minimal
impact on Red Oak LLC. The status quo would not be maintained by the injunction. The evidence demonstrates that Red Oak LLC
did not have valid, binding non-compete agreements with Blackburn and Lloyd, as it did not have a legitimate business purpose
for requiring the non-competes, offer adequate consideration for the restrictions it sought, or structure the non-competes in a rea-
sonable way. Finally, Red Oak LLC has not met its burden of establishing all of the prerequisites necessary to obtain preliminary
injunctive relief.

BY THE COURT:
/s/Ward, J.

DATED: July 16, 2012

ORDER
AND NOW, this 16th day of July, 2012, upon consideration of Plaintiff, RED OAK WATER TRANSFER NE, LLC’s Motion for

Preliminary Injunction against Defendants, COUNTRYWIDE ENERGY SERVICES, LLC, KELLY BLACKBURN, and DAVID
LLOYD, the pleadings, the memoranda, all matters of record, and in accord with the Opinion filed of record, it is hereby
ORDERED that the Motion is DENIED.

BY THE COURT:
/s/Ward, J.

1 After considering the testimony of William Ardisson and Lane Hofstetter, and the briefs on this issue, the Court denies the Motion.
The evidence demonstrates that, while it is true that a software that deletes files (CCleaner) was placed on the Countrywide com-
puters and has been run since Blackburn and Lloyd accepted employment at Countrywide, the placement and running of CCleaner
was done completely outside of the control of Blackburn and Lloyd, and was done pursuant to Countrywide policy and procedures.
The evidence demonstrates that the program was installed and run on the Countrywide computers on the dates the computers were
issued to Blackburn and Lloyd. Furthermore, there is no evidence demonstrating that any litigation-related material was on the
Countrywide computers. As such, the Court denies the Motion for Negative Inference, Fees and Costs With Respect to Spoliation
of Evidence.
2 As discussed further above, the fact that Blackburn was fired seven (7) months later for an inadvertent infraction would seem to
indicate that Blackburn was not considered a very valuable employee of Red Oak LLC.
3 The evidence also demonstrates that at the time of their individual meetings, neither Blackburn nor Lloyd knew what the Non-
Competes were. H.T. at 361-62, 478. Further, the evidence demonstrates that at the time of their individual meetings, neither
Blackburn nor Lloyd knew what stock options were. H.T. at 368, 483. It is difficult for this Court to imagine that a meeting of the
minds could have occurred absent a basic understanding by all parties as to the terms of the agreements.
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Commonwealth of Pennsylvania v.
Marcaius Butler

Criminal Appeal—Suppression—Shackling of Defendant—Terry Pat Down

No. CC 201004664. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 17, 2012.

OPINION
Procedural History

Marcaius Butler (Appellant) was charged by Criminal Information (201004664) with one count of Possession Of Firearm
Prohibited1 and one count of Firearms Not To Be Carried Without License2. Appellant filed an Omnibus Motion To Suppress
Evidence which was heard and denied on February 15, 2011. A jury trial followed and Appellant was found guilty on both counts
on February 16, 2011.

On May 16, 2011, Appellant was sentenced at the Possession of a Firearm to a period of three and one-half to seven years impris-
onment and to no further penalty at the Firearms Not to be Carried Without a License. Post-Sentencing motions were filed and
denied. This appeal followed.

Matters Complained of on Appeal
Appellant raises the following errors on appeal set forth exactly as Appellant states them:

a. The Trial Court erred in denying Mr. Butler’s Omnibus Motion to Suppress Evidence. There were no specific, articu-
lable facts establishing reasonable suspicion to warrant the belief that Mr. Butler was presently armed and dangerous.
The McKeesport Police were dispatched to 1402 Carnegie Street for a report of a “man outside with a gun.” However,
upon failing to find anyone at that location, the police encountered Mr. Butler nearly a block away sitting in his wheel-
chair. The immediate pat down was not valid, as it was not conducted pursuant to a warrant, incident to arrest, nor was
it based upon valid consent.

b. The Trial Court erred in refusing to dismiss ten already-selected jurors whose perception of Mr. Butler may have been
tainted by seeing Mr. Butler shackled during jury selection. Although the leg shackles may not have been apparent while
Mr. Butler was sitting at the table during voir dire, the shackles would have been visible when Mr. Butler was pushed
across the room in his wheelchair in view of the selected and remaining prospective jurors. The sheriff ’s deputies were
negligent in their duty to ensure that the jury would not see Mr. Butler in restraints, especially since Mr. Butler is para-
lyzed from the chest downward and confined to a wheelchair. The Trial Court attempted to remedy this situation by con-
ducting voir dire of all ten already-selected jurors, but the Court’s questioning was too vague to determine whether the
jurors had actually seen Mr. Butler’s shackles. The deputies’ oversight, coupled with the Trial Court’s handling of this
matter, deprived Mr. Butler of the presumption of innocence and the right to a fair trial.

Facts
At approximately midnight on February, 17 2010, Officer Joshua Alfer (Alfer) of the McKeesport Police Department responded

to a dispatch call for a male with a gun outside of a residence located at 1402 Carnegie Street. (T.T. 81, 95, 113)3. Alfer arrived at
the address approximately three to four minutes later and found no one in the immediate vicinity. (T.T. 81-82, 96). Using his marked
vehicle’s spotlight, he searched the surrounding areas and encountered Appellant, Marcaius Butler (Butler), approximately a block
away on Versailles Avenue. (T.T. 82-84, 97-98). Butler was wheeling his wheelchair down the street away from Alfer and was the
only person outside at that time. (T.T. 84, 98-99).

Alfer stopped his marked vehicle approximately ten feet away from Butler, who turned his wheelchair sideways. (T.T. 85, 100).
Alfer got out of the car and ordered Butler to show his hands after Butler began reaching for his waistline/groin area. (T.T. 85, 100).
Butler complied by raising his hands up above his shoulders, but then began to reach for his waistline again. (T.T. 86). Alfer drew
his service weapon and gave him several more commands to keep his hands up. (T.T. 86, 102). As Alfer continued to give Butler
commands to keep his hands up, Butler would initially comply but then continued to reach down to his waistline area. (T.T. 86-87).
Officer Frank Durante arrived as backup and drew his firearm while Alfer was approaching Butler. (T.T. 86-87, 103, 113).

The officers converged on Butler and twice asked him if he had any weapons on his person; both times he responded that he
did not. (T.T. 88, 104). Alfer then performed a pat-down search of Butler while Officer Durante held Butler’s hands behind his head.
(T.T. 88, 104, 114). Alfer felt a bulge consistent with a firearm along Butler’s inner thigh, and used his free hand to retrieve the
weapon from within Butler’s sweatpants. (T.T. 88-89, 106, 114-115).

Butler was placed under arrest and taken to the McKeesport Police station. (T.T. 91). During investigation, McKeesport Police
determined that Butler did not have a license to carry a firearm. (T.T. 91). The recovered weapon, a .25 auto caliber handgun, was
tested and found to be in good working order. (T.T. 93).

Butler was charged as set forth hereinabove.

Discussion
I.

In his first issue Appellant claims the Trial Court erred when it denied Appellant’s Omnibus Motion to Suppress Evidence.
Specifically, Appellant argues that his motion to suppress should have been granted because there were no specific, articulable
facts establishing reasonable suspicion to warrant the belief that Mr. Butler was armed and dangerous. This claim is without merit.

The role of the Trial Court in that procedural circumstance has been stated thusly,

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from
those facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the
evidence of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in
the context of the record as a whole. Where the suppression court’s factual findings are supported by the record, we
are bound by these findings and may reverse only if the court’s legal conclusions are erroneous.

Commonwealth v. Jones, 988 A.2d 649, 654 (Pa. 2010).
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At the conclusion of the suppression hearing the Trial Court made the following findings of fact and conclusions of law:

That on February 17, 2010, Police Officer Alfer, who had been employed by the City of McKeesport for five years as
of that date, was working in a patrol vehicle in a uniformed capacity in a marked vehicle and at 11:59 p.m. received a
dispatch for a man outside 1402 Carnegie Avenue or street, man with a gun outside that residence.

He was familiar with that particular residence and this particular defendant’s nexus to that residence by virtue of
numerous domestic calls involving the defendant and a female resident of 1402 Carnegie. Upon dispatch, he proceeded
immediately to the area of 1402 Carnegie.

He arrived there approximately two to three minutes after the call had been dispatched. There was no one in the area
around 1402 Carnegie. He searched the area in his car with the assistance of a spotlight from the vehicle itself. He
expanded his search from 1402 Carnegie to approximately a block away, where he encountered the defendant, who
was known to him, again by virtue of prior domestics.

The officer’s also aware of the defendant’s history of carrying a firearm, which, of course, would have increased his
sensitivity to the possibility and presence of a firearm in conjunction with the actual dispatch. The total time that had
elapsed from the original broadcast to the officer encountering the defendant was approximately three to four minutes.

When he ordered the defendant to – when he arrived at the area in the police car, the defendant had stopped his wheel-
chair, which he is in today and was in at the time. The officer exited his vehicle. Upon approach, beginning to approach
the defendant, the defendant started reaching for his waistband or waist area.

The officer instructed the defendant to show his hands. He issued that command on multiple occasions. Each time the
defendant began to comply or complied but then began to lower his arms again into his waist area. After approximately the
fourth time, the officer drew his weapon and told the defendant that he needed to – again instructed to show his hands.

During the course of these events, he received backup from another uniformed officer on the McKeesport police force.
They both approached the defendant, secured him insofar as possible under the circumstances and asked if he had a
firearm or any instruments that could pose a danger to the officers.

The defendant said no twice, but he then lowered or attempted to lower his arms to the waist area. Based on that
particular course of conduct and history known to Officer Alfer, the defendant’s arms were secured and a pat-down
was conducted wherein he felt a bulge in the defendant’s pants. Of course, all of this was conducted in a seat, as the
defendant was seated at his wheelchair.

A firearm was recovered from the inside thigh area once the officer felt a bulge in that area consistent with his expe-
rience and training, which included behaviors and physical manifestations related to the concealment of firearms.

The Court finds in this instance that there is no infirmity under the Constitution of this Commonwealth nor the
Constitution of the United States of America. The officers acted reasonably and under reasonable suspicion under
these circumstances that the defendant may have possessed a firearm and conducted a pat-down consistent with the
law, both federally and in this state.

Consequently, the motion and each and every one of its particulars is denied.

(T.T. 51-54).

Concerning a police pat-down of a person suspected of possessing a weapon, the Superior Court of Pennsylvania has stated:

Police cannot initiate a detention based solely upon an anonymous tip that a person matching a defendant’s description in a
specified location is carrying a gun. However, if the person described by the tipster engages in other suspicious behavior, such
as flight, reasonable suspicion justifying an investigatory detention is present. Evasive behavior also is relevant in the reason-
able-suspicion mix. Nervous, evasive behavior such as flight is a pertinent factor in determining reasonable suspicion. Whether
the defendant was located in a high crime area similarly supports the existence of reasonable suspicion. Finally, if a suspect
engages in hand movements that police know, based on their experience, are associated with the secreting of a weapon, those
movements will buttress the legitimacy of a protective weapons search of the location where the hand movements occurred.

Commonwealth v. Foglia, 979 A.2d 357, 360-361 (Pa. Super. 2009)(internal citations and quotations ommitted).
Here Appellant: (1) was found in a high crime area; (2) was the only male in the area; (3) was known by the officer to be a

person who carried a firearm; (4) was acting contrary to the officer’s commands to keep his hands up; and (5) consistently
engaged in hand movements that the officer recognized as associated with hiding a firearm. (T.T. 51-54, 83-86, 88-89, 99). Based
on the totality of the circumstances that confronted Officer Alfer at the time he approached Appellant to investigate his conduct,
it was reasonable for him to conclude that Appellant was unlawfully in possession of a firearm, and also that officer safety was
potentially in jeopardy. Consequently the detention and search of Appellant was justified. See Foglia, 979 A.2d at 361 (officer had
reasonable suspicion to pat-down an individual where there was a dispatch call of a “male in dark clothing with a gun” standing
on a street corner, a male fitting that description was found near the street corner in a high-crime area, and the male reached for
his waist when the officer exited his vehicle to approach him).

Appellant’s claim is without merit.

II.
In his second issue Appellant claims the Trial Court erred when it failed to dismiss ten already-selected jurors who possibly

saw leg shackles on the Appellant during jury selection. This claim is without merit.
Regarding this issue, the Superior Court of Pennsylvania has stated, “The failure through an oversight to remove shackles from

a prisoner for a short time after proceedings have commenced, or any technical violation of the rule prohibiting shackling, not prej-
udicial to him, is not grounds for a new trial.” Commonwealth v. Carter, 219 Pa. Super. 280, 284 (Pa. 1971)(citations omitted).

Here Appellant was transported out of the jury room with shackles still attached to his legs. (M.T. 3)4. Ten already-selected
jurors were present and could have possibly seen the shackles briefly as Appellant was being escorted out, though the shackles
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were not visible while Appellant was seated. (M.T. 3-4). The Court conducted a voir dire of all ten jurors asking: (1) if they had
seen anything unusual about the Appellant other than he was confined to a wheelchair; and (2) if there was any reason that they
could not be impartial jurors for the trial. (M.T. 5-16). All of the ten jurors answered no to both questions. (M.T. 5-16).

Here there is no indication that Appellant suffered any prejudice from the Court’s refusal to dismiss the jurors. During the voir
dire, the Court narrowly tailored its questions excluding any reference to the shackles. The fact that none of the jurors mentioned
seeing anything unusual about the Appellant during jury selection indicates that they had not seen the shackles. Further, even if a
juror had seen the shackles and did not think it important or unusual enough to disclose to the Court, said juror confirmed that
they could nonetheless be fair and impartial. Therefore Appellant was not prejudiced, and the Trial Court did not err when it
refused to dismiss ten impaneled jurors. See Commonwealth v. Evans, 348 A.2d 92, 94 (Pa. 1975)(the trial court acted properly both
in conducting a voir dire concerning an incident where jurors possibly saw defendant handcuffed for a brief period and in conclud-
ing that the hearing established the harmless nature of the incident)(internal citations omitted).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 17, 2012
1 18 Pa.C.S. § 6105(a)(1).
2 18 Pa.C.S. § 6106(a)(1).
3 “T.T.” followed by numerals refers to pages of the Suppression/Trial Transcript of February 15-16, 2011.
4 “M.T.” followed by numerals refers to pages of the Motions Transcript of February 16, 2011.

Commonwealth of Pennsylvania v.
Thomas Wayne Bidek and Jake Thomas Wicks

Criminal Appeal—Restitution—Joint and Several Liability—Speculative Amount—Damages Not Timely Produced

No. CC 201008852, 201011667. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 17, 2012.

OPINION
PROCEDURAL HISTORY

Appellants, Thomas Bidek and Jake Wicks, were each charged by Criminal Information (CC 201008852; CC 201011667) with
one (1) count of Institutional Vandalism/Place of Worship1, one (1) count of Theft By Unlawful Taking2, one (1) count of Burglary3,
two (2) counts of Theft By Unlawful Taking–Immovable Property4, and two (2) counts of Theft By Unlawful Taking5.

On January 20, 2011, as part of a negotiated plea deal, Appellants pled guilty to one (1) count of Institutional Vandalism/Place
of Worship6, one (1) count of Theft By Unlawful Taking7, and one count of Burglary8. Immediately following the entry of their
respective pleas, Appellants proceeded to sentencing. Appellants were sentenced to three (3) years of probation at the burglary
count; no further penalty as to the remaining counts; restitution in an amount to be agreed upon by the parties or to be determined
at a hearing; the costs of prosecution, and any measures put in place by probation.

Restitution hearings were held on March 14, 2011, April 14, 2011, and May 11, 2011. On May 24, 2011, the Trial Court found
Appellants to be jointly and severally liable for restitution in the amount of $65,453.

Appellant Wicks filed a post sentence motion which was denied, and this appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellants raise the following issues on appeal, and they are set forth exactly as Appellants frame them:

I. The trial court erred in finding Mr. Bidek and Mr. Wicks jointly and severally liable for $65,453. This sentence was illegal
in that the Commonwealth failed to make a recommendation to the court at or prior to the time of sentencing as to the
amount of restitution to be ordered, and the trial court, in turn, failed to specify the amount and method of restitution at
the time of sentencing, in violation of the mandates of 18 Pa. C.S.A. 1106(c).

II. The trial erred as a matter of law and/or abused its discretion in finding Mr. Bidek and Mr. Wicks jointly and severally
liable for restitution in the amount of $65,453. This restitution order was illegal in that it was speculative, excessive, and
unsupported by a factual basis on the record.

FACTS
A. Guilty Plea

On January 20, 2011, the prosecutor gave the following summary of the facts to the Trial Court:

MR. MELADA: Thank you, Your Honor. Had these two cases gone to trial, the Commonwealth would have called
Detective Steve Colucci of the Indiana Township Police Department, two other officers with that department and Pastor
Brian Smith of the Jerusalem Church of God in Christ in Indiana Township. The testimony would have been substantially
as follows: that on May 20, 2010, the co-defendants were arrested after breaking into the aforementioned church with the
intent to steal copper. When they tried to remove pipes, the water line burst causing physical damage to the upstairs of
the church. That figure we know exceeds $5,000 today, but we don’t have a definitive estimate. Defendant Bidek executed
a full confession. And with that the Commonwealth would have rested.

(P.T. 6-7)9
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B. Restitution Hearings
The damage to the church was significant, encompassing both the structure of the building as well as tangible property located

within the building. (R.H. 7, 9, 19)10. The structural damage included broken glass along with damaged pews and carpet. (R.H. 7).
Some copper piping was taken out of the basement, and consequently, there was evidence of water damage to tile floors, carpet,
and the walls. (T.T. 10). The damage to tangible property included: an inoperable organ, various scratches on the piano, a broken
fan, a broken desk lamp, multiple broken ceiling lights and covers, a scratched podium, an inoperable drum set, a broken commun-
ion table, and four damaged fire extinguishers. (R.H. 22, 25-31, 34-36). Additionally, several items were stolen from the church
including two video cameras and a wireless microphone system. (R.H. 32-33).

In August 2010, Disaster Restoration Services (DRS) visited the church to assess the damage and provide an estimate of what it
would cost to repair the damage to the structure of the building. (R.H. 6). DRS inspected each area that was damaged, took meas-
urements, and noted what needed to be repaired. (R.H. 7). Pastor Brian Smith of the church accompanied DRS to make certain that
the estimate did not include any pre-existing damage or shortcomings of the church. (R.H. 64). The DRS Estimate Report contains
a very detailed cost analysis for each room in the church; this document was admitted as Commonwealth Exhibit 1. (R.H. 7, 11-12).

According to the DRS estimate, the cost of structural damage was: $11,731.35 for the Sanctuary (Church Area), $2,438.36 for
the Pastor’s Office, $14,536.04 for the Fellowship Hall (Recreation Room), $1,570.10 for the Kitchen, $4,490.17 for the Restrooms
and Hallway, $1,342.50 for the Cleanup (General), and $7,445.26 for Overhead and Profit charges.11 (Commonwealth Exhibit 1).

Meanwhile, the church proceeded to seek estimates on the tangible property that was damaged as a result of Appellants’ actions.
(R.H. 19). Two experts were called to inspect the organ. (R.H. 23, 53). Both experts came to the conclusion that it would cost more
to repair the organ than to replace it with a brand new model. (R.H. 23, 42, 46, 54). The original organ was a rare model that was
no longer in production. (R.H. 23). The experts recommended replacing the organ with a brand-new, similar model, specifically
the Hammond model B-3 with Leslie speaker. (R.H. 23, 43, 53-54, Defense Exhibits A and B). One expert, Gerrero & Kirk Classic
Organs, Inc., priced the comparable replacement organ at $25,445. (R.H. 24, 57, Defense Exhibit A). The other expert, Modern
Piano, LLC., priced the replacement organ at $28,990; however, this dealer offered the organ at the discounted church price of
$18,995. (R.H. 47-48, 55, Defense Exhibit B).

Another item of tangible property that needed to be repaired or replaced was the podium. (R.H. 31). The original cost of one a
podium of that type was about $8,000. (R.H. 31). An expert went to the church to assess the damage and needed repair. (R.H. 31).
It was determined that the podium would not need to be replaced, and could be repaired at a cost of $2,500. (R.H. 31).

The church also had to replace the stolen microphone system (R.H. 32). The microphone system had been purchased four or
five years prior to its theft. (R.H. 33). The church was unable to find the exact same item in its search for a replacement. (R.H.
32). However, the church was able to find a similar system made by the same maker. (R.H. 33, 51). This item was priced at $2,600.
(R.H. 32-33). There were also several parts of the equipment to a drum set that needed to be replaced. (R.H. 34). The church was
able to find the exact same set of drum equipment. (R.H. 34). This equipment was priced at $400. (R.H. 34). Finally, the church
had to replace the wooden communion table. (R.H. 35-36). A furniture company estimated that this communion table would cost
$2,000 to replace. (R.H. 36).

Upon review of the evidence presented at the restitution hearing, the Trial Court found that restitution was proper in the amount
of $65,453, jointly and severally attributable to Appellants. (R.D. 4)12. In reaching this total, the Trial Court incorporated the costs
of the following: (1) $43,553 for the structural damage to the building (R.D. 3-4); (2) $18,000 for the organ (R.D. 4); (3) $1,200 for
the podium (R.D. 4); (4) $1,300 for the microphone system (R.D. 4); (5) $400 for the drum equipment (R.D. 4); and, (6) $1,000 for
the communion table (R.D. 4).

DISCUSSION
I.

Appellants claim that restitution was illegal because the Commonwealth failed to make a recommendation to the Court at or
prior to the time of sentencing as to the amount of restitution to be ordered, and that the Trial Court, in turn, failed to specify the
amount and method of restitution at the time of sentencing. This claim has no merit.

The Superior Court has stated the applicable standard of review as follows:

Imposition of sentence is vested in the discretion of the sentencing court and will not be disturbed by an appellate court
absent a manifest abuse of discretion. An abuse of discretion is more than just an error in judgment and, on appeal, the
trial court will not be found to have abused its discretion unless the record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality, prejudice, bias, or ill-will.”

Commonwealth v. Redman, 864 A.2d 566, 569 (Pa. Super. 2004) (citation omitted)

18 Pa.C.S. §1106(c)(2) states that “at the time of sentencing the court shall specify the amount and method of restitution.” 18
Pa.C.S. §1106(c)(2). §1106(c)(3)(i) provides that “It shall be the responsibility of the district attorneys of the respective counties to
make a recommendation to the court at or prior to the time of sentencing as to the amount of restitution to be ordered.” 18 Pa.C.S.
§1106(c)(3)(i).

§1106(c) is important because it provides the defendant with certainty as to what the sentence will be. Commonwealth v.
Dietrich, 970 A.2d 1131, 1134 (Pa. 2009). This section ensures that defendants are not blindsided with an amount of restitution that
they could not have foreseen. Id. The amount of restitution is to be determined under the adversarial process with considerations
of due process. Commonwealth v. Ortiz, 854 A.2d 1280, 1282 (Pa. Super. 2004). It is well-established that orders of restitution that
are left open are disfavored by the courts. Dietrich, 970 A.2d at 1133-34. Again, this is because of the degree of uncertainty left to
the defendant as to what his or her financial obligation will be at the time of sentencing. Id. at 1134. However, the Dietrich Court
indicated that all sentencing situations lend themselves to the hoped for finality. Dietrich, 970 A.2d at 1134 (no error where sen-
tencing court originally set restitution based on information available at that time, while an open issue remained as to whether the
amount constituted full restitution).

While the final restitution amount was not determined at sentencing, Appellants were not entirely left in an uncertain situation.
Unlike an order of restitution left open, Appellants did not have an expectation of any particular amount that they must pay, only
to have that amount changed subsequently. Appellants were involved in the process of determining the final amount of restitution.

The Commonwealth, because of the extent of the damage was unable to provide the Court with a definitive restitution amount on
the day of the guilty pleas. (P.T. 2-3). However, Appellants agreed to the Commonwealth’s proposal to provide time for either a meet-
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ing of the minds as to the amount of restitution, or a restitution hearing for the amount to be determined by the Court. Appellants
agreed to this disposition when they agreed to enter into the guilty plea, with the agreement stated in open court. (P.T. 2-3, 10).

It is well recognized that the guilty plea and the frequently concomitant plea bargain are valuable implements in our
criminal justice system. The disposition of criminal charges by agreement between the prosecutor and the accused is
an essential component of the administration of justice. Properly administered, it is to be encouraged. In this
Commonwealth, the practice of plea bargaining is generally regarded favorably, and is legitimized and governed by
court rule. […] [T]he desirability of disposing of criminal charges through plea bargaining is based on the premise
that a plea agreement is advantageous to all concerned.

Commonwealth v. Parsons, 969 A.2d 1259, 1267 (Pa. Super. 2009) (citation omitted)

Plea agreements are acceptable when they are plainly set forth on the record, understood and agreed to by the parties, and
approved by the trial court. Id. “Assuming the plea agreement is legally possible to fulfill, when the parties enter the plea agree-
ment on the record, and the court accepts and approves the plea, then the parties and the court must abide by the terms of the
agreement.” Id. at 1268.

Although a plea agreement occurs in a criminal context, it remains contractual in nature and is to be analyzed under
contract-law standards. Furthermore, disputes over any particular term of a plea agreement must be resolved by
objective standards. A determination of exactly what promises constitute the plea bargain must be based upon the
totality of the surrounding circumstances and involves a case-by-case adjudication.

Commonwealth v. Anderson, 995 A.2d 1184, 1191 (Pa. Super. 2010).

Here there was an agreement by all parties. Appellants consented to the restitution matter to be resolved in this manner. Just
because they are not satisfied with the outcome of the restitution decision does not mean that there was trial court error.

This claim is without merit.

II.
Appellants claim that the restitution order was illegal in that it was speculative, excessive, and unsupported by a factual basis

on the record. Appellants’ claim has no merit.
When reviewing the Trial Court’s decision regarding an order of restitution, the Court applies the aforementioned abuse of

discretion standard. Ortiz, 854 A.2d at 1282. The Superior Court of Pennsylvania has held that an imposition of restitution must not
be speculative or excessive. Commonwealth v. Rush, 909 A.2d 805, 810 (Pa. Super. 2006).

The Supreme Court of Pennsylvania has explained the role restitution plays in the criminal justice system:

It is well established that the primary purpose of restitution is rehabilitation of the offender by impressing upon him or
her that his criminal conduct caused the victim’s loss or personal injury and that it is his responsibility to repair the
loss or injury as far as possible. Thus, recompense to the victim is only a secondary benefit, as restitution is not an
award of damages. Although restitution is penal in nature, it is highly favored in the law and encouraged so that the
criminal will understand the egregiousness of his or her conduct, be deterred from repeating the conduct, and be
encouraged to live in a responsible way. Thus, restitution, at its core, involves concepts of rehabilitation and deterrence.

Commonwealth v. Brown, 981 A.2d 893, 895-896 (Pa. 2009) (citations omitted).

In this case, a restitution hearing was held in which witnesses testified and evidence was presented regarding the amount of
damage to the church. The Trial Court has set forth a detailed recitation of facts hereinabove (Facts) and respectfully incorporates
that by reference for purposes of the present discussion. Briefly stated however, here the Trial Court found that restitution was
proper in the amount of $65,453, jointly and severally attributable to each of the Appellants. (R.D. 4). In reaching that total, the
Trial Court incorporated the costs of the following: (1) $43,553 for the structural damage to the building (R.D. 3-4); (2) $18,000 for
the organ (R.D. 4); (3) $1,200 for the podium (R.D. 4); (4) $1,300 for the microphone system (R.D. 4); (5) $400 for the drum equip-
ment (R.D. 4); and, (6) $1,000 for the communion table (R.D. 4).

Commonwealth Exhibit 1 contains a very detailed estimate of all of the damage to the structure of the building. A representa-
tive of DRS explained the process by which he came to the total structural damage figure of $43,553.78. The Trial Court found this
testimony to be the most credible and thus, incorporated that estimate in the total restitution. The amount for the structural
damage was well established by the evidence. (Commonwealth Exhibit 1).

Regarding the organ, there were two experts that provided estimates as evidence; one was for $25,445, and the other was for
$18,995. (Defense Exhibits A and B). Appellants argued during the restitution hearing that there were several cheaper organs
available on eBay at a lesser price. (R.H. 44). However, one cannot simply compare a seller on eBay to a reputable organ dealer.
No evidence was presented as to who exactly the eBay sellers were and whether or not an organ so purchased would be of the quality
and carry the guarantee of one purchased from a reputable local dealer. Additionally, as an auction website, prices on eBay can
increase drastically in a matter of seconds until bidding has ended. Appellants did not provide sufficient evidence as to the eBay
prices being credible estimates. The Trial Court incorporated in the restitution an amount that was slightly lower than the lowest
estimate from one of the reputable organ dealers. (Defense Exhibit B).

As to the estimates for the podium, microphone system, and communion table, the Trial Court incorporated in the restitution
an amount that was roughly half of the amount presented during the restitution hearing by witnesses for the church. The Trial
Court allocated $1,200 for the podium compared to the $2,500 presented at the hearing, $1,300 for the microphone system com-
pared to the $2,600 presented at the hearing, and $1,000 for the communion table compared to the $2,000 presented at the hear-
ing. Finally, the Court ordered $400 for the drum equipment, the same estimate presented during the hearing. These figures can
hardly be said to be speculative, excessive, or unsupported by the record.

The Trial Court also did not award as part of the total restitution several figures that were presented in the hearing, such as
estimates for video cameras, fire extinguishers, and an air conditioner.

The total restitution sum of $65,453 jointly and severally attributable to Appellants was well-supported by the record and
evidence presented to the Court.

This claim is without merit.
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CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 17, 2012

1 18 Pa.C.S.A. §3307(a)(1).
2 18 Pa.C.S.A. §3921(a). Appellant Wicks was charged under subsection (c)(1), Appellant Bidek was charged under subsection (c)(2).
3 18 Pa.C.S.A. §3502.
4 18 Pa.C.S.A. §3921(b).
5 18 Pa.C.S.A. §3921(b).
6 33 Pa.C.S.A. §3307(a)(1).
7 18 Pa.C.S.A. §3921(a).
8 18 Pa.C.S.A. §3502. Appellant Bidek pled guilty to subsection (c)(2). Appellant Wicks pled guilty to subsection (c)(1).
9 “P.T.” refers to the Guilty Plea/Sentencing Transcript of January 20, 2011.
10 “R.H.” refers to the Restitution Hearing Transcript of May 11, 2011.
11 The “overhead/profit” category refers to the fee paid to the general contractor for the labor performed to restore the Church. See R.H. at 12.
12 “R.D.” refers to the Restitution Decision Transcript of May 24, 2011.

Commonwealth of Pennsylvania v.
Lamon Street

Criminal Appeal—Homicide (1st Degree)—Juvenile Defendant—Life Without Parole—Illegal Sentence

No. CC 200911095. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 23, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered on February 29, 2012. A review of the record reveals that

the sentence imposed was illegal, and therefore the judgment of sentence should be vacated and the case remanded for further
proceedings.

The Defendant was charged with Criminal Homicide,1 Criminal Homicide of an Unborn Child,2 Carrying a Firearm Without a
License3 and Recklessly Endangering Another Person (REAP)4 for events which occurred when he was 17 years old. Following a
non-jury trial held before this Court on February 27-29, 2012, the Defendant was convicted of First-Degree Murder, First-Degree
Murder of an Unborn Child, Carrying a Firearm Without a License and one (1) count of REAP. He was immediately sentenced to
a mandatory term of life imprisonment at the First Degree Murder conviction.

Timely Post-Sentence Motions were filed and were denied on March 8, 2012. This appeal followed.
The Defendant initially filed a timely Concise Statement of Matters Complained of on Appeal at this Court’s direction, raising

weight, sufficiency and evidentiary issues. However, while this Court’s review was pending, the United States Supreme Court
issued its decision in Miller v. Alabama, 132 S.Ct. 2455 (US. 2012), holding that mandatory life sentences without the possibility of
parole were illegal for those offenders who committed their crime prior to the age of 18.

There is now an ongoing discussion between the Courts and criminal bar in Allegheny County regarding the procedural reso-
lution of those offenders in question whose appeals have already been heard and their appellate rights exhausted, and it this
Court’s understanding that the Pennsylvania legislature is crafting statutory direction for the courts in this regard.

However, Mr. Street’s initial appeal from the judgment of sentence has just been filed; none of his rights have been exhausted,
none of his issues litigated or waived. Procedurally, he is a “clean slate” and it only makes sense to review all of his issues at once,
rather than having the appellate courts review his current issues, then remand for the now necessary re-sentencing and begin the
process all over again. Thus, this Court feels that for reasons of procedural efficiency and judicial economy, the best course of
action in this case would be for the appellate court to simply vacate the judgment of sentence and remand the case for re-sentenc-
ing without reaching a substantive discussion of any of his other issues. In this way, he will receive the benefit of the Miller deci-
sion, none of his claims of error will be waived and judicial economy will be served.

Accordingly, this Court requests that the judgment of sentence be vacated and the case remanded for re-sentencing.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §2603
3 18 Pa.C.S.A. §6106
4 18 Pa.C.S.A. §2705 – 6 counts
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Commonwealth of Pennsylvania v.
Terrie Greene

Criminal Appeal—Homicide (3rd Degree)—Sufficiency—Self Defense—Sentencing (Discretionary Aspects)—Malice—
Spontaneous Statements

No. CC 201102807. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 10, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered on December 5, 2011. A review of the record reveals that

the Defendant has failed to present any meritorious issues and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with one (1) count of Criminal Homicide1 in relation to the stabbing death of her daughter.

Following a bench trial held before this Court, she was adjudicated guilty of third-degree murder. She appeared before this Court
on December 5, 2011 and was sentenced to a term of imprisonment of seven and one half (7 ½) to fifteen (15) years. Post-Sentence
and Supplemental Post-Sentence Motions were filed and were denied on January 19, 2012. This appeal followed.

Briefly, the evidence presented at trial established that on February 23, 2011, the Defendant was staying with her daughter
Whitley at Whitley’s apartment on Deraud Street in the Hill District section of the City of Pittsburgh. The Defendant also had two
(2) other daughters, Felicia and Aszurdee. The Defendant had been babysitting her grandson Dylan, who was Felicia’s son, for a
few days. During Dylan’s visit, the Defendant, Whitley and Aszurdee noticed that Dylan had bruises on his face and body and that
he seemed fearful to be touched. During the visit, Dylan said that his mother had been hitting him and allowing her boyfriend to
hit him. As a result of Dylan’s statements, the Defendant and Whitley called CYF to report the abuse. Around mid-afternoon on
February 23rd, the CYF caseworker called Whitley to tell her that she had made contact with Felicia and that Felicia would be
coming to her apartment to pick up Dylan pending further investigation.

When Felicia arrived at the apartment, she was angry at the Defendant and Whitley for contacting CYF. Felicia started a
verbal argument with the Defendant by calling her names and using profanity, then spit in the Defendant’s face. At that point,
Felicia and the Defendant began a physical fight. Felicia pulled the Defendant down the stairs by her hair and the two continued
brawling. Eventually the fight ceased and the Defendant went back up the stairs to the kitchen, where she spoke to Whitley and
Aszurdee, then went in her bedroom to look for the pocket knife she usually carried with her. When she could not find the pocket
knife, she went back to the kitchen and picked up a knife and a baseball bat. She then went back down the stairs and exited the
building, as Felicia was already on the street. The Defendant stabbed Felicia in the stomach and, according to the testimony of two
(2) eye-witnesses, beat her repeatedly and with great force with the baseball bat. Eventually, she picked up the bat and went back
inside the building and up to her bedroom, where the police found her. She was taken to Mercy Hospital and was treated for various
injuries. While at the hospital, she admitted to stabbing and beating Felicia.

On appeal, the Defendant has raised a number of claims which are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant challenges the sufficiency of the evidence to support her conviction of third-degree murder. Particularly,

she avers that the facts did not support a finding of the malice required for third-degree murder. This claim is meritless.
Generally, “[i]n determining whether the evidence was sufficient to support a conviction [the appellate court] review[s] the evi-

dence admitted during the trial along with any reasonable inferences that may be drawn from that evidence in the light most favor-
able to the Commonwealth as the verdict winner. If [the appellate court] conclude[s], based on that review, that the finder of fact
could have found every element of the crime beyond a reasonable doubt, [the appellate court] must sustain the conviction…
Additionally, it is the responsibility of the trier of fact to assess the credibility of the witnesses and weight all of the evidence
presented… ‘In doing so, the trier of fact is free to believe all, part or none of the evidence.’” Commonwealth v. James, 2012 WL
1994821, p. 3 (Pa.Super. 2012).

Our Crimes Code defines third-degree murder as follows:

§2502. Murder

(a) Murder of the first degree. – A criminal homicide constitutes murder of the first degree when it is committed by an
intentional killing.

(b) Murder of the second degree. – A criminal homicide constitutes murder of the second degree when it is committed
while defendant was engaged as a principal or an accomplice in the perpetration of a felony.

(c) Murder of the third degree. – All other kinds of murder shall be murder of the third degree.

18 Pa.C.S.A. §2502.

Our courts have further defined and elaborated on the definitions of third-degree murder and malice. “‘The elements of third-
degree murder, as developed in case law, are a killing done with legal malice but without the specific intent to kill required in first-
degree murder’… ‘Malice is the essential element of third-degree murder’…‘and is the distinguishing factor between murder and
manslaughter.’” Commonwealth v. Cruz-Centeno, 668 A.2d 536, 539 (Pa.Super. 1995). “‘Legal malice exists where there is particular
ill will or where there is wickedness of disposition, hardness of heart, wanton conduct, cruelty, recklessness of consequences and
a mind regardless of social duty’… Malice may be inferred from the use of a deadly weapon upon a vital part of the body… Further,
the malice necessary to support a third-degree murder conviction may also exist where the accused acts in gross deviation from
the standard of reasonable care, failing to perceive that such actions might create a substantial and unjustifiable risk of death or
serious bodily injury… Finally, malice may be inferred from all the circumstances surrounding the conduct of the accused.”
Commonwealth v. Mercado, 649 A.2d 946, 955 (Pa.Super. 1994), internal citations omitted.

The facts of this case are clearly sufficient to support the finding of malice. After freeing herself from the initial altercation, the
Defendant went upstairs, retrieved a knife and baseball bat, went back downstairs and outside, stabbed her daughter in the stomach
and then beat her numerous times with the baseball bat. The two (2) eyewitnesses testified that the victim had her hands up in a
defensive position and yet the Defendant continued to beat her and yell profanity at her. Not only can malice be inferred from the
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Defendant’s use of the knife on a vital part of the victim’s body, but the particular circumstances of this case, where when the alter-
cation had ended, the Defendant went upstairs to retrieve a weapon and returned to continue the altercation and ultimately kill
her daughter, are particularly indicative of the hardness of heart and wickedness of disposition that embody the legal definition of
malice in Pennsylvania.

It is quite clear that the evidence was more than sufficient to establish the elements of the crime of third-degree murder.
Accordingly, the conviction is valid and should not be reversed. This claim must fail.

2. Weight of the Evidence/Castle Doctrine
Next, the Defendant argues that the verdict was against the weight of the evidence. Again, this claim must fail.
“The weight of the evidence is exclusively for the finder of fact who is free to believe all, part or none of the evidence and to

determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that of the finder of fact. Thus [the
appellate court] may only revers the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice.
Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying
question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A
motion for new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence
to sustain the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno,
14 A.3d 133, 136 (Pa.Super. 2011).

Because the Defendant properly raised her weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Given the evidence presented at trial, there is
no question that the verdict was appropriate and not “shocking” to the conscience.

To the extent that the Defendant’s weight claim implicates the “Castle Doctrine”, this claim must also fail.

The “Castle Doctrine” or the “Stand-Your-Ground Law”, as it has become known in recent events, is memorialized in 18
Pa.C.S.A. §505(b)(2.3):

§505. Use of force in self-protection

(a) Use of force justifiable for protection of the person. – The use of force upon or towards another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of
unlawful force by such other person on the present occasion.

(b) Limitations on justifying necessity for use of force. – 

(2) The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary to
protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat; nor
is it justifiable if:

(i) the actor knows that he can avoid the necessity of using such force with complete safety by retreating, 
except the actor is not obligated to retreat from his dwelling or place of work, unless he was the initial 
aggressor is assailed in his place of work by another person whose place of work the actor knows it to be.

(2.3) An actor who is not engaged in criminal activity, who is not in illegal possession of a firearm and who is attacked
in any place where the actor would have a duty to retreat under paragraph (2)(ii) has no duty to retreat and has the
right to stand his ground and use force, including deadly force, if:

(i) the actor has a right to be in the place where he was attacked;

(ii) the actor believes it is immediately necessary to do so to protect himself against death, serious bodily 
injury, kidnapping or sexual intercourse by force or threat; and

(iii) the person against whom the force is used displays or otherwise uses:

(A) a firearm or replica of a firearm as defined in 42 Pa.C.S. §9712 (relating to sentences for offenses
committed with firearms); or

(B) any other weapon readily or apparently capable of lethal use.

CREDIT(S) 1972, Dec. 6 P.L. 1482, No. 334 §1, effective June 6, 1973. Amended 2011, June 28, P.L. 48, No. 10 §2, effective
in 60 days [August 29, 2011].

18 Pa.C.S.A. §505, emphasis added.

As reflected in the legislative history of the statute, Section (b)(2.3) was not enacted until June 28, 2011 and was not effective
until August 29, 2011. The instant events occurred on February 23, 2011, before the applicable date of the statute. Because the
legislature did not make Section (b)(2.3) retroactive, our Courts have declined to apply the Castle Doctrine to killings which
occurred before the effective date but whose resulting legal proceedings occurred after. See Commonwealth v. Williams, 2012 WL
1593040, p.8, FN6 (Pa.Super. 2012).

Therefore, because the Castle Doctrine was not in effect at the time of the killings, this Court need not reach a substantive
discussion of whether the Defendant’s actions satisfied the elements of the claim. Rather, the Defendant’s claim of self-defense
should be analyzed through the common-law definition, which includes the duty to retreat as well as to be free from provocation:

“Before a slayer can successfully invoke the defense of self-defense, he must have been free from fault in provoking or contin-
uing the difficulty which resulted in the killing, he must have reasonably believed that he was in imminent danger of death, great
bodily harm, or some felony, and that there was necessity for him to kill in order to save himself therefrom, and he must not have
violated a duty to retreat or avoid danger.” Commonwealth v. Arce, 416 A.2d 1098, 1099 (Pa.Super. 1979).

The evidence presented here showed that the Defendant was neither free from fault in continuing/provoking the killing nor was
she compliant with her duty to retreat. The initial altercation involved only the two women using their bodies to fight with each
other; no weapons were involved. Once that altercation ended, the Defendant was able to leave the scene and go upstairs to her
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daughter’s apartment. At that point, she could have locked the door and called the police if she had reasonably feared that her
daughter might attempt to re-enter the apartment.2 Instead, she got a knife and a baseball bat and went back downstairs and out-
side, re-engaged the fight with her daughter, stabbed her and beat her with the bat. The Defendant’s actions are NOT consistent
with the defense of self-defense, and do not support a claim that the verdict was against the weight of the evidence.

As such, this Court was well within its discretion in denying relief on the Post-Sentence Motion, and this decision must be
affirmed. This claim must fail.

3. Miranda Violation
The Defendant also argues that her statements on two (2) separate occasions were obtained in violation of her Miranda rights

and should have warranted a mistrial. This claim is meritless.
Upon his arrival at the scene, Officer Woodhall entered the Defendant’s bedroom, where she had gone after the stabbing and

beating ceased. Upon his entry into the room, the Defendant made a spontaneous confession to him:

Q. (Ms. Auld): And Officer Woodhall, do you know approximately what time of day, when you arrived?

A. (Officer Woodhall): Around 12:35, 12:37.

Q. In the afternoon, correct?

A. Yes.

Q. And where did you make contact with the defendant?

A. In an upstairs – it was a small bedroom I believe.

Q. Okay. And was she there by herself?

A. Yes.

Q. And what was she doing?

A. She was seated on the bed.

Q. Did she say anything to you?

A. Yeah. She started speaking and said that, you know, she stabbed her daughter, and she pointed to a knife on a little table…

(Trial Transcript, p. 11).

Later, at the hospital, she made a confession to the doctor in the presence of the homicide detectives:

Q. (Ms. Auld): After she was admitted to Mercy did she make any initial statements to the two of you?

A. (Det. Smith): Well – she did. Once she was admitted, I had called the homicide office requesting a fax copy of the
Pittsburgh pre-interrogation warning form. I received a copy.

But prior to reading her her Miranda rights, while she was in the hospital bed in the back of the emergency room, the
resident doctor, named Dr. Vincent, came up to assess her. He started talking to the defendant, asked her what happened.
She told him that she got into a fight with her daughter and that she didn’t stab her until she, her daughter, jumped on her.

(T.T. p. 84).

“Not every statement made by an individual during a police encounter constitutes and interrogation… Miranda rights are
required only prior to a custodial interrogation… Custodial interrogation is ‘questioning initiated by law enforcement officers after
a person has been taken into custody or otherwise deprived of [his] freedom of action in any significant way’… Furthermore,
volunteered or spontaneous utterances by an individual are admissible without the communication of Miranda warnings… ‘when
a defendant gives a statement without police interrogation, we consider the statement to be ‘volunteered’ and not subject to sup-
pression… Interrogation is police conduct calculated to, expected to, or likely to evoke admission.’” Commonwealth v. Garvin, 2012
WL 1940219, p. 3 (Pa.Super. 2012), internal citations omitted, emphasis added. See also Commonwealth v. Baez, 720 A.2d 711, 720
(Pa. 1998).

It is clear from the record above that both statements were made spontaneously, and were not the product of an illegal interro-
gation. In the first case, the Defendant spoke to Officer Woodhall spontaneously when he entered her room. In the second case, the
statements were made at the hospital, in response to the Doctor’s inquiries for treatment and evaluation purposes. However, with
regard to the doctor’s questioning, even though the detectives had not gone through the written pre-interrogation warning form
with her, the Defendant testified that she had been Mirandized before leaving the house on Deraud Street:

Q. (Mr. Foreman): And what did you do in the kitchen, if anything?

A. (The Defendant): I was crying, telling Whitley and them I’m sorry that that even happened and, you know, I didn’t
mean for none of that to happen. You know, I was just – he had handcuffed me and read me my rights, and I didn’t say
anything from that point on.

(T.T. p. 123-4). Neither statement was the product of police interrogation and neither was intentionally elicited without a Miranda
warning.

It bears mention that neither statement was the subject of a pre-trial suppression motion. To this Court’s mind, this is reflec-
tive of the spontaneous nature of the statements as well as their clear admissibility. Additionally, inasmuch as the Defendant did
eventually make a full, written confession after completing the Pre-Interrogation Warning form, the statements in question are,
essentially, cumulative.

Because the statements in question were spontaneous, and not made in response to police interrogation, this claim must fail.

4. Sentencing Claims
Finally, the Defendant argues that her sentence was excessive. This claim is meritless.
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It is well-established that “sentencing is a matter vested in the sound discretion of the sentencing court, and a sentence will not
be disturbed on appeal absent a manifest abuse of discretion. In this context, and abuse of discretion is not shown merely by an
error in judgment. Rather, the appellant must establish, by reference to the record, that the sentencing court ignored or misapplied
the law, exercised its judgment for reasons of partiality, prejudice, bias or ill-will, or arrived at a manifestly unreasonable deci-
sion.” Commonwealth v. Mastromanno, 2 A.3d 581, 589 (Pa.Super. 2010).

The record reflects that the sentence imposed, seven and one half (7 ½) to fifteen (15) years, was a standard range sentence and
did not exceed the sentencing guidelines. This Court further placed its reasons for imposing that sentence on the record during the
hearing. It stated:

THE COURT: Okay. Ms. Greene, having read the presentence report, I do understand that you have had a difficult life
and a difficult background. You, however, seem to have in general persevered and raised your children to the best of your
ability, and except for the victim in this case, they obviously continue to support you. However, I am concerned because
the victim in this case was the victim in a prior assault case. I’m also concerned because you pursued the victim out of
the door and followed her when the homicide occurred.

I have to agree with the recommendation of the Commonwealth, and I order the cost of prosecution to be waived. I order
you to serve seven and a half to 15 years with credit for any time you’ve been in.

(Sentencing Hearing Transcript, p. 11).
As the record reflects, this Court considered the testimony of the Defendant’s daughters as well as the information contained

in the pre-sentence report. Given the facts of the case discussed at length above, the standard range sentence imposed was appro-
priate, not excessive and well within this Court’s discretion. This claim is meritless.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on December 5, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 10, 2012

1 18 Pa.C.S.A. §2501(a)
2 This Court finds the testimony of the Aszurdee Greene and the Defendant, that they tried to call 911 but it was “busy” and that
they heard Felicia calling to have someone bring her a gun to be lacking in credibility.

Commonwealth of Pennsylvania v.
Tyree Gaines

Criminal Appeal—Homicide (2nd Degree)—Evidence—Photograph—Codefendant’s Statement—Failure to Grant Counsel Time to
Prepare—Recusal—Severance

No. CC 201012297. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 23, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered by this Court on December 15, 2011. A review of the record

reveals that the Defendant has failed to raise any meritorious issues and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Criminal Homicide,1 Criminal Attempt,2 Assault of a Law Enforcement Officer,3 Aggravated

Assault of a Police Officer,4 Robbery,5 Burglary,6 Carrying a Firearm Without a License,7 Recklessly Endangering Another Person,8

Criminal Conspiracy9 and Aggravated Assault.10 Prior to trial, the Aggravated Assault, Aggravated Assault of a Police Officer,
Assault of a Law Enforcement Officer and Criminal Attempt charges were withdrawn. Following a jury trial, the Defendant was
found guilty of second-degree murder and the remaining charges.

On December 15, 2011, the Defendant appeared before this Court and was sentenced to a mandatory term of life imprisonment.
Post-Sentence Motions were timely filed and were denied by operation of law on April 20, 2012. This appeal followed.

The evidence presented at trial established that Arika Hainesworth and her four (4) year old son, Kyere, lived at 2340 East Hills
Drive in the City of Pittsburgh. Ms. Hainesworth’s boyfriend, Anthony Lemon, stayed at the house occasionally, but was known to
keep drugs and money in the house.

In the early morning hours of July 11, 2010, the Defendant, Tyree Gaines, along with two other men, co-Defendants Amir
Ferguson and Richard Woodward, broke into Hainesworth’s residence for the purpose of stealing the drugs and money they knew
to be in the house. The three (3) men initially approached the front door and knocked, then left. Hainesworth, who was at home
watching movies with her friends and son, looked out of the peep-hole in the door and saw the men wearing black clothing and
scarves over their faces. She called another friend, Terry Johnson, who had just left, and asked him to look around the area.
Johnson did not see anyone and returned to Hainesworth’s residence.

Approximately fifteen minutes later, the three men knocked again. This time Johnson looked out the peep-hole and after seeing
the three (3) men, he instructed everyone to go upstairs and hide and to call the police. The group hid in Kyere’s room, some inside
the closet and some behind the bed. Hainesworth was on the phone with 911 when the men broke the front door down and entered
the house. The men searched the downstairs level of the home, but were unable to find the drugs and money. The Defendant and
Ferguson went upstairs and broke down the door of the bedroom where everyone was hiding. They demanded that Hainesworth
tell them where the drugs and money were, and when she did not, they grabbed Kyere, put the gun to his head and asked him where
the items were. Kyere directed them to an air vent, where they found some money. They then let Kyere go, but put the gun to
Hainesworth’s head and forced her to take them to the drugs. Hainesworth and the men were downstairs, when the Woodward,
who had been standing by the patio door with an assault rifle, yelled that the police had arrived. The men ran upstairs.
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Shots were fired at the police from inside the house and the officers returned fire. The Defendant ran back downstairs, where
he was able to escape out the front door.

Downstairs, City of Pittsburgh Police Officer Steven Sywyj had entered the house in pursuit of the men. He encountered
Hainesworth and told her to get out of the house. As she fled, she was hit with a bullet fired from the house. Johnson came out of
the room in an attempt to find and aid Hainesworth and was shot in the hand. Eventually, the Defendant and Ferguson were able
to escape the police, but were apprehended several days later.

On appeal, the Defendant raises a number of issues which are addressed as follows:

1. Admission of Sweatshirt/Photograph
Initially, the Defendant argues that this Court erred in admitting into evidence a sweatshirt with a screen-printed photograph

of the Defendant and co-Defendant Amir Ferguson. This claim is meritless.
At trial, the Commonwealth introduced into evidence, over the Defendant’s pre-trial objection, a sweatshirt which had a screen-

printed photograph of the Defendant and Ferguson. In the photograph, the Defendant was holding an assault rifle and Ferguson
was carrying a Glock semi-automatic gun with an extended ammunition clip which appeared to be similar to the weapons used in
this shooting:

MR. ZUR: Your Honor, the defense and Commonwealth have a stipulation that Commonwealth’s Exhibit 153 is a sweat-
shirt which was seized by the Allegheny County Police Department by Detectives Carpico and Kinavey, that this sweat-
shirt was seized in an unrelated investigation of February 20, 2011, and that this sweatshirt was ultimately forwarded to
the City of Pittsburgh Police Department. And I would offer 153.

THE COURT: It will be admitted.

Q. (Mr. Zur): Detective, are you familiar with the sweatshirt that’s on this table? You don’t have to take it – 

A. (Detective Sherwood): I am.

Q. And it came into your possession, correct?

A. Yes. Detective Kinavey turned it over.

Q. And on the sweatshirt, is there a photograph imprinted on it?

A. There is.

Q. I’ll show you what’s marked as Commonwealth’s Exhibit 154 –

MR. SHEETS: I’ll ask the Court to note my continuing objection to this exhibit.

THE COURT: Overruled.

MR. SHEETS: Thank you.

Q. Can you identify Exhibit 154?

A. Exhibit 154 is a photograph of the sweatshirt with the photograph ironed onto the sweatshirt.

Q. And Exhibit 155?

A. This is a close-up of the photograph that was emblazoned on the front of the sweatshirt.

MR. ZUR: I would offer 154 and 155, Your Honor?

THE COURT: They will be admitted.

Q. So this is the sweatshirt with the photograph on it, correct? 154?

A. It is.

Q. And then 155 is a close-up?

A. Yes.

Q. Can you identify the individuals in that photograph?

A. Yes. This is a photograph of Tyree Gaines. Now this is the same photograph. They’re standing next to each other.

This is Tyree Gaines wearing a ball cap with some type of red on it (indicating). He is holding in this photograph a – an
assault rifle that is very similar if not, in fact, the firearm that we collected at 2340 East Hills Drive.

Q. And the individual next to Mr. Gaines?

A. This individual is Amir Ferguson, who’s sitting with the braids over at defense counsel. He’s wearing a black and red
baseball cap with a Cardinal logo.

He’s holding a Glock – I don’t know what caliber it is. I know it’s a Glock because that’s what I carry, semi-automatic
pistol with an extended clip.

(T.T. p. 507-9).

It is well-established that “[t]he admissibility of evidence is at the discretion of the trial court and only a showing of an abuse
of that discretion and resulting prejudice, constitutes reversible error… Evidence is relevant if it tends ‘to make the existence
of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the
evidence.’ Pa.R.Evid. 401. But, ‘although relevant, evidence may be excluded if its probative value is outweighed by the danger of
unfair prejudice, confusion of the issues or misleading the jury, or by considerations of undue delay, waste of time or needless pres-
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entation of cumulative evidence.’ Pa.R.Evid. 403. A determination of whether photographic evidence alleged to be inflammatory is
admissible involves a two-step analysis. ‘First, the court must decide whether a photograph is inflammatory by its very nature. If
the photograph is deemed inflammatory, the court must determine whether the essential evidentiary value of the photograph out-
weighs the likelihood that the photograph will improperly inflame the minds and passions of the jury.’” Commonwealth v. Sanchez,
36 A.3d 24, 48-9 (Pa. 2011).

As with all evidence presented by the Commonwealth, the photograph was necessarily prejudicial. However, its evidentiary
value – establishing a link between the Defendant and Ferguson – was clearly probative of the identity of the perpetrators and the
existence of a conspiracy. In his statement, the Defendant stated that he became involved in the incident because people “came
and got [him],” (T.T. p. 432). He admitted that the gun he used in the robbery was his, but stated that he had bought it only a few
days prior to the incident. (T.T. p. 438-9). Ferguson stated that he didn’t remember the names of the other two (2) men involved.
(T.T. p. 457). The photograph rebuts the statements of both men, in that it establishes that the Defendant was in possession of the
firearm long enough to have a photograph taken and printed onto a sweatshirt – more than a few days, in this Court’s estimation –
and that the two men knew each other well. To this end, the photograph’s probative value greatly outweighed its prejudice. As such,
the photograph was properly admitted and this claim must fail.

2. Admission of Co-Defendant’s Recorded Statement
Next, the Defendant argues that this Court erred in admitting the recorded statement of co-Defendant Ferguson. This claim is

meritless.

The Confrontation clause guarantees a criminal defendant the right to cross-examine witnesses. Ordinarily, a witness
whose testimony is introduced at a joint trial is not considered a witness ‘against’ a defendant if the jury is instructed
to consider the testimony only against a co-defendant… The Bruton court held that if a non-testifying co-defendant’s
confession directly and powerfully implicates the defendant in the crime, than an instruction to the jury to consider
the evidence only against the co-defendant is insufficient, essentially as a matter of law, to protect the defendant’s con-
frontation rights.

The US Supreme Court examined the per se Bruton rule in Richardson, supra, and emphasized its narrow scope. Therein,
the court held that the ‘confrontation clause is not violated by the admission of a non-testifying co-defendant’s confession
with a proper limiting instruction when… the confession is redacted to eliminate not only the defendant’s name, but any ref-
erences to his or her existence… Consistent with the High Court’s pronouncement and our own line of case, we have held
that substituting the neutral phrase “the guy” or “the other guy” for the defendant’s name is an appropriate redaction.

Commonwealth v. Cannon, 22 A.3d 210, 217-8 (Pa. 2011), internal citations omitted.

During the trial, the Commonwealth played recorded statements made by the Defendant and by Amir Ferguson. Prior to the
introduction of the first statement – from the Defendant - this Court confirmed with the Commonwealth that the statements had
been appropriately redacted, then denied counsel’s objection to them:

MR. SHEETS: I’m going to ask on the record for an offer of proof.

MR. ZUR: Detective Boose took a statement from Tyree Gaines.

MR. SHEETS: Your Honor, at this point I have to come up here to put this on the record. I have to object to Mr. Boose
testifying about my client’s statement or any of the statements given.

Under Bruton, all three of these Defendants are protected from any remarks made by a co-Defendant in their statement.

Because the Court was not willing to sever these trials – and I respect that ruling, I do. I’m just saying at this point, in
light of that ruling, I would object to any of the statements being introduced under Bruton, Lee versus Illinois and
Commonwealth – State of New York versus Cruz.

THE COURT: Would I be correct in assuming the statements have been redacted appropriately?

MR. ZUR: Yes.

THE COURT: The objection is overruled.

MR. SHEETS: Okay.

(Trial Transcript, p. 424-5).

Later, Detective Leheny testified regarding his interrogation of the co-Defendant Amir Ferguson. During Detective Leheny’s
testimony, the Commonwealth played Ferguson’s statement for the jury. See Trial Transcript. pp. 460-471. In that statement,
Ferguson testified that he and other “males” were driven to the house by an unknown woman, that he served as a lookout while the
others were inside the house, and that “they” never meant it “to come out as a homicide. It was only supposed to be to extort drugs.”
(T.T. p. 463).

In his recorded statement, Ferguson does not mention the Defendant’s name or provide any identifying information about him.
The statement does not “powerfully implicate” the Defendant, nor does it contain any information that was not already revealed
to the jury: that three (3) men went to Hainesworth’s house to steal drugs and money, that the police arrived and a shootout ensued.
The statement complied with our Supreme Court’s ruling in Cannon, and was not in error. As such, this Court did not err in admit-
ting it. This claim must fail.

3. Continuance
Next, the Defendant argues that this Court erred in failing to continue the trial for “more than thirteen days” due to his reten-

tion of new counsel. Again, this claim is meritless.
The Defendant was initially represented by Robert Foreman, Esquire of the Public Defender’s Office. However, in the early

afternoon on the day jury selection was originally scheduled to begin (jury selection was ultimately delayed until the next day),
James Sheets, Esquire telephoned this Court and advised its staff that he would be entering his appearance the next day and that
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he intended to ask for a continuance. Mr. Sheets then appeared on the morning of jury selection, entered his appearance and sought
a continuance because he was not prepared.

“A decision to grant or deny a continuance rests within the sound discretion of the trial court… [The Appellate Court] will not
reverse a trial court’s decision absent a showing of abuse of that discretion or prejudice to the defendant. ‘An abuse of discretion
is not merely an error in judgment. Rather, discretion is abused when the law is override or misapplied or the judgment exercised
is manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will, as shown by the evidence or the record’… ‘In
reviewing the denial of a continuance, [the appellate court has] regard for the orderly administration of justice as well as the right
of a criminal defendant to have adequate time to prepare his defenses.’” Commonwealth v. Flor, 998 A.2d 606, 620 (Pa. 2010).

Between this Court’s crowded trial schedule and administrative duties, the busy schedules of three active trial attorneys and
speedy trial considerations, finding a mutually available and agreeable trial date was, in itself, a feat of gigantic proportions. At
the time of the scheduled trial date, the case had been pending for over one (1) year. The co-Defendants had no reason to waive
their speedy trial rights further, nor should they have been asked to. The Defendant certainly had ample time to retain counsel or,
if he did not have the funds, to file a motion seeking the appointment of new counsel. He did neither. Instead, on the day jury selec-
tion was scheduled to begin, a new attorney advised the Court that he would be entering his appearance and asking for a continu-
ance the following day.

The Defendant now makes much of this Court’s comments in the on-the-record discussion of Mr. Sheets’ postponement request,
both in this issue and in his recusal claim, below. However, his focus on this Court’s – justified – distress, fails to take into account
the other considerations discussed above. This case was about three defendants, all of whom had Constitutional rights to be pro-
tected. Their family members and friends arranged their schedules to be present for the trial. Their attorneys spent additional time
finalizing their preparations for this case, when other matters required their attention. The Commonwealth subpoenaed many
witnesses who were present for the start of the trial, including police officers, who had either come to Court on their regularly-
scheduled work shift when they could have been protecting our citizenry, or they were appearing outside their shift, in which case
they were being paid additional money from an already-strapped budget. Mr. Sheets could have avoided all of this disruption by
simply filing his request for a continuance on the day he was retained. He chose not to, and so this Court’s ire was entirely justified.

In the end, this Court did give Mr. Sheets a two (2) week continuance to prepare. Mr. Sheets appeared to have used the time
well, as he seemed to this Court to be as well prepared as the other defense counsel. Mr. Sheets’ representation of the Defendant
was perhaps the most effective of the three (3) defense counsel, with well-thought out questions and thorough cross-examinations.
Ultimately, the guilty verdict was a reflection of the overwhelming evidence against the Defendant and the other co-Defendants,
not a result of any failings or lack of preparation on Mr. Sheets’ part. This claim is meritless.

4. Recusal
Next, the Defendant argues that this Court erred in failing to grant his motion for recusal. He contends this Court’s comments at

the argument on the postponement request raised “an appearance of impropriety” which required recusal. This claim is meritless.
The Appellate Court’s “standard of review of a trial court’s determination not to recuse from hearing a case is exceptionally

deferential. [The appellate court] recognize[s] that our trial judges are ‘honorable, fair and competent’ and although [the appellate
court] employ[s] an abuse of discretion, [it does] so recognizing that the judge himself is best qualified to judge his ability to pre-
side impartially… It is the burden of the party requesting recusal ‘to produce evidence establishing bias, prejudice or unfairness
which raises a substantial doubt as to the jurist’s ability to preside impartially.’” Commonwealth v. Harris, 979 A.2d 387, 391-2 (Pa.
Super. 2009).

The crux of the Defendant’s argument is that Mr. Sheets’ feelings were hurt by this Court’s comments during the postponement
request. As discussed above, defense counsel brought those comments on himself by failing to avoid an entirely avoidable situation.
This Court remained able to preside impartially and, in fact, did so. The Defendant cannot point to any examples of bias, prejudice
or unfairness during the trial, and instead relies entirely on comments made during the argument on the request for a postponement
– which this Court ultimately granted.

Because the Defendant has shown no evidence of bias, prejudice or unfairness, this claim must fail.

5. Severance
Finally, the Defendant argues that this Court erred in failing to sever the Defendant’s case from that of his two (2) co-defen-

dants. This claim is meritless.
Joinder and Severance are controlled by Rules 582 and 583 of the Pennsylvania Rules of Criminal Procedure which state:

Rule 582. Joinder – Trial of Separate Indictments or Informations

(A) Standards

…(2) Defendants charged in separate indictments or informations may be tried together if they are alleged to have
participated in the same act or transaction or in the same series of acts or transactions constituting an offense or
offenses.

Pa.R.Crim.Pro. 582(A)(2).

Rule 583. Severance of Offenses or Defendants

The Court may order separate trials of offenses or defendants, or provide other appropriate relief, if it appears that any
party may be prejudiced by offenses or defendants being tried together.

Pa.R.Crim.Pro. 583.

“The decision to sever co-defendant’s trials is within the trial court’s discretion and will not be disturbed absent an abuse thereof…
Joint trials are favored when judicial economy will be served by avoiding the expense and time-consuming duplication of evidence
and where the defendants are charged with conspiracy.” Commonwealth v. Birdsong, 24 A.3d 319, 336 (Pa. 2011). “Where… the
crimes charged grew out of the same acts and much of the same evidence is necessary or applicable to all defendants, joint rather
than separate trials are to be preferred.” Commonwealth v. Childress, 680 A.2d 1184, 1187 (Pa.Super. 1996).

“Under Rule 583, the prejudice the defendant suffers due to the joinder must be greater than the general prejudice any defen-
dant suffers when the Commonwealth’s evidence links him to a crime… The prejudice of which Rule 583 speaks is, rather, that



november 16 ,  2012 page 487

which would occur if the evidence tended to convict the appellant only by showing his propensity to commit crimes, or because the
jury was incapable of separating the evidence or could not avoid cumulating the evidence. Additionally, the admission of relevant
evidence connecting a defendant to the crimes charged is a natural consequence of a criminal trial, and is not grounds for sever-
ance by itself.” Commonwealth v. Dozzo, 991 A.2d 898, 902 (Pa.Super. 2010).

As discussed above, all three (3) co-defendants arrived at the scene together, broke into the house together and participated in
the robbery together. They all carried guns. They were all charged with conspiracy. The fact that co-Defendant Amir Ferguson had
additional charges for firing at the police officers while the Defendant and Woodward fled did not change the facts against the
Defendant or otherwise render the jury incapable of separating Ferguson from the Defendant. The charges against all three (3)
men arose out of the same incident and it was logical, appropriate and non-prejudicial for the men to be tried together. This claim
must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on December 15, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 24, 2012

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §901(a) – 5 counts
3 18 Pa.C.S.A. §2702.1A – 3 counts
4 18 Pa.C.S.A. §2702(a)(2) – 5 counts
5 18 Pa.C.S.A. §3701(a)(1)(I)
6 18 Pa.C.S.A. §3502(c)(1)
7 18 Pa.C.S.A. §6106(a)(1)
8 18 Pa.C.S.A. §2705 – 4 counts
9 18 Pa.C.S.A. §903(a)(1)
10 18 Pa.C.S.A. §2702(a)(2)

Commonwealth of Pennsylvania v.
Richard McCracken

Criminal Appeal—SVP—Weight of the Evidence—Waiver—Rape of a Child—Juror Note Taking—Expert Witnesses—
Prosecutorial Misconduct

No. CC 201108518. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 24, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered on March 13, 2012. A review of the record reveals that the

Defendant has failed to present any meritorious issues for review and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Rape of a Child,1 Unlawful Contact with a Minor,2 Indecent Assault – Person Under 13 Years,3

Statutory Sexual Assault,4 Endangering the Welfare of a Child5 and Corruption of Minors.6 Following a jury trial held before this
Court from December 13-14, 2011, the Defendant was convicted of one (1) count of Rape of a Child and the remaining charges.

Pursuant to this Court’s Order, an evaluation by the Sexual Offenders Assessment Board (SOAB) was conducted, and the
Defendant was found to be a sexually violent predator. Pursuant to the Commonwealth’s Praecipe, a Sexually Violent Predator
(SVP) hearing was held prior to sentencing on March 13, 2012, and this Court held that the Defendant was a Sexually Violent
Predator. The Defendant was then sentenced to two (2) consecutive terms of imprisonment of ten (10) to twenty (20) years at the
Rape of a Child and Unlawful Contact with a Minor charges, and a consecutive term of imprisonment of two and one half (2 ½) to
six (6) years. A timely Post-Sentence Motion (captioned Post-Verdict Motion) was filed and was denied on March 15, 2012. This
appeal followed.

Briefly, the evidence presented at trial established that until she was almost ten (10) years old, Brionna Thompson lived with
her mother Brenda and two (2) younger brothers, Xavier and Wykiem, in the Leetsdale area. The Defendant, who was Brenda’s
boyfriend and Xavier’s father, lived with another woman but would visit several times a week and occasionally spend the night
Often, during his daytime visits, Brenda would leave him to babysit Brionna and her brothers, though Brenda did not work. Brionna
testified that on several occasions, beginning when she was eight (8) years old and ending when she was almost ten (10) years old,
the Defendant would tell her to pull down her pants and underwear and bend over a piece of furniture or a chair, etc. He would
stand behind her and Brionna would then feel pain in her “girlie parts” that felt like something pushing in and out. She was not
able to see what was happening. She told the Defendant to stop, but he would not.

On appeal, the Defendant raises 137 claims of error. For ease of review, this Court has combined several and re-numbered them,
as follows:

1. Weight of the Evidence
“The weight of the evidence is exclusively for the finder of fact who is free to believe all, part or none of the evidence and to

determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that of the finder of fact. Thus [the
appellate court] may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice.



page 488 volume 160  no.  23

Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying
question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A
motion for new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence
to sustain the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno,
14 A.3d 133, 136 (Pa.Super. 2011).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Given the evidence presented at trial, there is
no question that the verdict was appropriate and not “shocking” to the conscience.

The Defendant directs his argument on this issue primarily to his averment that “this court allowed testimony that a ruptured
hymen can regrow and reheal itself.” Not only is this an unfair characterization of the medical testimony, it has no bearing on the
weight of the evidence. As Dr. Wolford testified, 90% of sexual abuse victims have a normal exam. (T.T. p. 151). The fact that
Brionna presented with a normal exam over two (2) years after the assaults ended does not mean that the guilty verdict was against
the weight of the evidence.

Rather, to the contrary, review of the evidence reveals that the verdict was appropriate and not “shocking” to the conscience.
This claim must fail.

2. Note-Taking by Jurors
Next, the Defendant argues that because “this trial took three days,” this Court erred in not allowing the jurors to take notes.
Note-taking by jurors is controlled by Rule 6448 of the Pennsylvania Rules of Criminal Procedure. It states, in relevant part:

Rule 644. Note Taking by Jurors

(A) When a jury trial is expected to last for more than two days, jurors shall be permitted to take notes during the trial for
their use during deliberations. When the trial is expected to last two days or less, the judge may permit the jurors to take notes.

Pa.R.Crim.Pro. 644.

Reference to the record indicates that the jury was sworn at 9:50 a.m. on December 13, 2011 and the verdict was entered and
court recessed by 2:20 p.m. on December 14, 2011. According to this Court’s humble math skills, this trial did not even last two (2)
full days, let alone the three (3) days averred in the Concise Statement. Nevertheless, this is not a case where the testimony was
so complex or the exhibits so numerous as to necessitate note-taking. The jurors were clearly able to distinguish the evidence and
evaluate each charge separately, as proven by the one (1) not-guilty verdict. Note-taking was not necessary here, and this Court
did not err in not letting the jurors take notes. This claim must fail.

3. Expert Witness Issues
The Defendant also raises several claims in relation to the testimony of Dr. Jennifer Wolford. He argues that this Court improp-

erly allowed her to testify in place of Dr. Kim, that this Court improperly allowed her expert opinion testimony and that this Court
erred in denying his request for a continuance to obtain his own expert witness in rebuttal. All of these claims are meritless.

In the course of the police investigation, Brionna underwent a forensic interview and physical examination at Children’s Hospital.
Between the time of the exam and trial, Dr. Evan Kim, who performed the physical examination, took a new job out of the
Commonwealth and was unavailable to testify. (T.T. p. 142). In his place, his colleague Dr. Jennifer Wolford, appeared to testify
regarding Dr. Kim’s examination and findings. This is entirely appropriate and the Court did not err in permitting her testimony.

At the beginning of her testimony, Dr. Wolford detailed her education and work history, which included her medical degree,
details of her internship and residency, her appointment as a chief resident at Children’s Hospital, her board certification in pedi-
atrics, her current position as an attending physician at Children’s Hospital and the number of sexual assault evaluations she has
performed. (T.T. p. 143-6). Defense counsel was then given the opportunity to voir dire her regarding her qualifications, but
declined:

THE COURT: Any voir dire as to the expertise?

MR. DONOHUE: If she’s being offered as an expert in pediatric medicine, we have no questions and will accept her as a
board-certified physician.

THE COURT: Dr. Wolford will be qualified as an expert.

MS. CAREY: Thank you, Your Honor.

(Trial Transcript, p. 146-7).

Defense counsel was aware that the Commonwealth intended to qualify Dr. Wolford as an expert and solicit opinion testimony
from her. (See T.T. p. 5-7). He passed on the opportunity to question her qualifications, though she would have been qualified as an
expert regardless. He had in his possession Dr. Kim’s report, which indicated a normal exam, with no lesions, lacerations, bruising
or redness and a hymen with no lacerations or tears. (See T.T. p. 150).

The Defendant now argues that his counsel was “taken by complete surprise” when Dr. Wolford testified that it is a “miscon-
ception” that the hymen can be used as an indicator of whether a girl or young woman “is sexually active, consensual or against
her will.” (T.T. p. 152). In fact, the record reflects defense counsel engaged in a spirited and articulate cross-examination, most of
which concentrated on the issue of the hymen.

It bears mention at this point that it is somewhat disingenuous for counsel to complain that Dr. Wolford gave improper opinion
testimony regarding the hymen’s – as counsel puts it – ability to “regrow” itself, when a close examination of her testimony reveals
that this testimony was elicited by defense counsel on cross-examination. (T.T. p. 163). Defense counsel made his own bed; he must
now lie in it.

As Dr. Wolford noted, 90% of the exams of sexual abuse victims are normal; this does not mean that the abuse did not occur, it
simply means exactly what it says - that at the time of the evaluation, the victim’s exam was normal. Being an experienced criminal
defense attorney in possession of Brionna’s medical records, Mr. DeFazio should have known or anticipated that such testimony
would be elicited from Dr. Wolford. He had ample time to obtain an expert witness to rebut the testimony prior to trial, and the fact
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that he did not choose to do so until the trial had already begun is not a sufficient justification for this Court to grant a continuance.
Ultimately, the record reflects that the Commonwealth appropriately presented the testimony of Dr. Wolford in place of Dr. Kim,

that Dr. Wolford presented fair and appropriate expert testimony, that this Court did not err in allowing her testimony and that this
Court did not err in denying the Defendant’s request for a continuance to obtain an opposing expert. These claims must fail.

4. Prosecutorial Misconduct
Next, the Defendant raises several claims directed to prosecutorial misconduct. All are meritless.
First, the Defendant argues that Ms. Carey committed prosecutorial misconduct – and this Court erred in allowing them – during

her closing argument. She stated:

MS. CAREY: Put yourselves in Brionna’s shoes when you recall her testimony. You recall her saying that Richard
McCracken said, let’s go. Meaning get in your bedroom. Richard McCracken said, pull down your pants. Pull down your
underwear. Turn around. Put your hands on the bed. Put your hands on the chair. And he brutally raped her from behind.
This is an eight-year old child. I have an eight-year old child right now.

MR. DeFAZIO: Objection.

THE COURT: Overruled.

MS. CAREY: I have an eight-year old child. She doesn’t know what sex is. If I said the word sex to her, I know that she
would believe it means male or female. She would believe the word sex only to mean gender. She doesn’t know what sex
is. And she is not going to be able to create these kinds of details.

Bend over. To realize that you can be vaginally raped from behind. The details that this child gave are not something that
most eight, nine, ten, eleven year olds can come up with. Brionna had nothing to gain. What she had to lose is half of her
family, who chose to believe her mother’s boyfriend, a convicted liar. They chose to believe her mother’s boyfriend over
a little girl.

(T.T. p. 263-4).

What the Defendant does not say, however, is that Ms. Carey’s comments were in direct response to his counsel’s closing
argument, where he argued that Brionna had fabricated the accusations and they perhaps were the product of hallucinations
from her medication:

MR. DeFAZIO: I don’t know why she is making these allegations. If it’s an attempt for attention or maybe the medication.
It was too strong for her. Maybe hallucinations. I don’t know. I don’t know. But we do know there are times when she told
her story that created some questions.

(T.T. p. 250).

It is well-established that “a prosecutor has considerable latitude during closing arguments and his arguments are fair if they
are supported by the evidence or use inferences that can reasonably be derived from the evidence. Further, prosecutorial miscon-
duct does not take place unless the unavoidable effect of the comments at issue was to prejudice the jurors by forming in their
minds a fixed bias and hostility toward the defendant, thus impeding their ability to weigh the evidence objectively and render a
true verdict. Prosecutorial misconduct is evaluated under a harmless error standard.” Commonwealth v. Judy, 978 A.2d 1015, ¶10
(Pa.Super. 2009). “In determining whether the prosecutor engaged in misconduct, [the appellate court] must keep in mind that
comments made by a prosecutor are to be examined within the context of defense counsel’s conduct. It is well-settled that the pros-
ecutor may fairly respond to points made in the defense closing. Moreover, prosecutorial misconduct will not be found where com-
ments were based on the evidence or proper inferences therefrom or were only oratorical flair.” Commonwealth v. Manley, 985
A.2d 286, 269 (Pa.Super. 2009).

In his closing argument, defense counsel repeatedly argued that Brionna had fabricated her allegations of abuse. Ms. Carey’s
comments – that a child of that age simply would not have the knowledge or capacity to somehow fabricate the narrative of being
raped from behind – were simply a response to Mr. DeFazio’s arguments. Her use of oratorical flair was entirely appropriate, and
given the not-guilty verdict to one (1) of the two (2) rape charges, there is no viable argument that her comments were so prejudi-
cial as to prevent the jury from reaching a fair verdict. This claim is meritless.

Also meritless is the Defendant’s argument that this Court erred in allowing Ms. Carey to ask argumentative questions during
cross-examination:

Q. (Ms. Carey): Why should the jury believe anything you are saying?

MR. DeFAZIO: Objection; argumentative.

THE COURT: I’ll allow it. It’s cross.

A. (The Defendant): Because I’m getting up here and telling the truth. I got no reason to lie about raping an eight-year
old kid, nine-year old child.

(T.T. p. 218-9).

“Where a defendant in a criminal case takes the witness stand in his own defense, he occupies the same status as any other
witness and his credibility is in issue… The reason is that if a defendant offers himself as a person worthy of belief the jury has a
right to know what kind of man he is – to aid in assessing his credibility.” Commonwealth v. Showers, 681 A.2d 746, 751 (Pa.Super.
1996). “A prosecutor is allowed to convey to the jury that, based on the evidence, the witness’ credibility may legitimately be called
into question.” Commonwealth v. LaCava, 666 A.2d 221, 234 (Pa. 1995). Error will only be found when the defendant has been
deprived of a fair trial. Id.

As this Court noted in its ruling, this was cross-examination, which is, by its nature, argumentative. By testifying, the Defendant
placed his credibility at issue, and Ms. Carey was entitled to question that credibility. Her question was not overly argumentative,
nor did it deprive the Defendant of a fair trial. This claim must fail.
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5. Crimen Falsi
Next, the Defendant argues that this Court erred in allowing the admission of two (2) of his prior convictions as crimen falsi.

This claim is meritless.

At trial, the following occurred:

Q. (Ms. Carey): You are not a liar?

A. (The Defendant): No, I’m not a liar.

Q. You were not a liar when you were – 

MS. CAREY: May we approach, briefly?

THE COURT: You may.

(Sidebar discussion held on the record.)

MS. CAREY: I’m just being extra cautious. He has crimen falsi that the defense is aware of and he knows what they are.
They opened the door.

THE COURT: It’s less than ten years.

MS. CAREY: Disposition date of September of 2001 for robbery.

MR. DeFAZIO: Was he a juvenile?

MS. CAREY: No. No, he was not. This was in adult court.

THE COURT: If it was, it counts as an adult conviction.

MS. CAREY: In December of ’99. He also has criminal conspiracy to commit felony one robbery.

THE COURT: What did he get for that?

MS. CAREY: County prison and costs. For the 2001 case, he got two to four years and costs.

THE COURT: He had to be serving that sentence in the last ten years so that, in fact would not be admissible unless he
was on probation for five years or something.

MS. CAREY: SCI Camp Hill. It says admission date 10/12/01. And that applies to – 

THE COURT: That’s the robbery, though.

MS. CAREY: The OTN at the ’99 conviction, the new one must have violated the old one. He was serving that at SCI.

THE COURT: He would be technically still serving that sentence. They are both admissible.

MR. DeFAZIO: Okay.

(T.T. p. 219-20).

Rule 609 of the Pennsylvania Rules of Evidence states, in relevant part:

Rule 609. Impeachment by evidence of conviction of crime.

(a). General rule. For the purpose of attacking the credibility of any witness, evidence that the witness has been convicted
of a crime, whether by verdict or by plea of guilty or nolo contendre, shall be admitted if it involved dishonesty or false
statement.

(b). Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed
since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever
is the later date…

Pa.R.Evid. 609, emphasis added.

As noted in the sidebar discussion, one (1) of the convictions was less than ten (10) years old at the time of trial and although
the other conviction was older, the Defendant was still serving its sentence in 2001, within ten (10) years of trial. Accordingly, both
convictions were properly admitted pursuant to Pa.R.Evid. 609. This claim must fail.

6. Sexually Violent Predator Determination
Next, the Defendant argues that this Court erred in finding that the Defendant was a sexually violent predator. This claim is not

reviewable.
In his Concise Statement, the Defendant references the SVP hearing and the testimony of Dr. Alan Pass. However, counsel did

not order a copy of the SVP/Sentencing Hearing transcript, and so the hearing was not transcribed for any of the parties, includ-
ing this Court. Because this issue concerns testimony and evidence presented at the SVP hearing, the transcript is necessary for
this Court to properly address the issue for the Superior Court.

Without the transcript, this Court is impeded in performing a meaningful legal analysis of the Defendant’s claims. See
Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006). Inasmuch as the Defendant has failed in his responsibility to provide the
transcript, this Court cannot review his issue and he is not entitled to relief.

7. Time of the Offenses
Next, the Defendant argues that the Commonwealth violated his rights by failing to provide him with the exact dates of the

offenses, so that he could prepare an alibi defense. He also argues that this Court erred in denying his request for a Bill of
Particulars in this regard. This claim is meritless.
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The sexual assaults in question occurred when Brionna was eight (8) and nine (9) years old. She was able to provide a starting
date for the abuse as the fall of the year she was eight (8) and an end-date of the spring in the year she was nine (9). She was unable
to provide any more specific dates of the events, and defense counsel’s repeated badgering of her during cross-examination was
fruitless, as she clearly could not do the math necessary to identify the years of the offense. (See T.T. p. 111).9

Rule 560 of the Pennsylvania Rules of Criminal Procedure states, in relevant part:

Rule 560. Information: Filing, Contents, Function

(b) The information shall be signed by the attorney for the Commonwealth and shall be valid and sufficient in law if it contains:

(3) the date when the offense is alleged to have been committed if the precise date is known, and the day of the week
if it is an essential element of the offense charged, provided that if the precise date is not known or if the offense is a
continuing one, an allegation that it was committed on or about any date within the period fixed by the statute of
limitations shall be sufficient;

Pa.R.Crim.Pro. 560, emphasis added.

It is the duty of the prosecution to ‘fix the date when an alleged offense occurred with reasonable certainty’… The
purpose of so advising a defendant of the date when an offense is alleged to have been committed is to provide him
with sufficient notice to meet the charges and prepare a defense.

However, ‘due process is not reducible to a mathematical formula,’ and the Commonwealth does not always need to prove
a specific date of an alleged crime… Additionally, ‘indictments must be read in a common sense manner and are not to
be construed in an overly technical sense’… Permissible leeway regarding the date varies with, inter alia, the nature of
the crime and the rights of the accused…

Case law has further ‘established that the Commonwealth must be afforded broad latitude when attempting to fix the date
of offenses which involve a continuous course of criminal conduct’… This is especially true when the case involves a
sexual offense against a child victim.

Commonwealth v. Brooks, 7 A.3d 852, 857-8 (Pa.Super. 2010).
Under the circumstances, the Commonwealth fixed the dates of the offenses with as much certainty as was possible. The

Commonwealth provided a time frame – fall of the year Brionna was eight (8) to the spring of the year she was nine (9) – which
was specific enough under the circumstances.

The Defendant avers that without the particular dates, he was unable to provide an alibi defense. However, this claim is belied
by his own testimony and that of his witnesses. At trial, the Defendant testified that when he went to Brenda’s house, he was usu-
ally with his brothers, and that he “[n]ever. Not once,” babysat Brionna or her brothers. (T.T. p. 201). He also presented the testi-
mony of Aubri Morris, Brionna’s aunt, who testified that Brionna was never alone with the Defendant. (T.T. p. 224). If the
Defendant and Ms. Morris are to be believed, that the Defendant never babysat for Brionna and was never alone with her, then an
alibi witness would be unnecessary.

Regardless, the Commonwealth satisfied its duty to fix the time of the offenses with as much specificity as it could, given the
very young age of the victim. There is no error here. This claim must fail.

8. Denial of Omnibus Pretrial Motion
The Defendant next argues that this Court “erred in denying the defendant’s Omnibus Pre-Trial Motion.” He provides no detail

as to his claim(s) of error.
The Defendant’s Omnibus Pretrial Motion was a combination of five (5) motions: (1) Notice of Alibi Defense (actually a motion

for extension of time to file a list of alibi witnesses; (2) Motion to Quash pursuant to Commonwealth v. Devlin; (3) Objection to
Complainant’s Competency to Testify; (4) Motion to Conduct Taint Hearing During Competency Hearing of Child Complainant;
and (5) Motion for Leave to File Additional Motion [sic] Nunc Pro Tunc. Because the Defendant has failed to specify the alleged
error(s) he is complaining of, this Court has no idea which motion(s) it should address.

“When a court has to guess what issues an appellant is appealing, that is not enough for meaningful review… ‘When an appel-
lant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the trial court is impeded in its
preparation of a legal analysis which is pertinent to those issues’… In other words, a Concise Statement which is too vague to allow
the court to identify the issues raised on appeal is the functional equivalent of no Concise Statement at all.” Commonwealth v.
Dowling, 778 A.2d 683, 686-7 (Pa.Super. 2001).

Because the Defendant has failed to identify with specificity his claims of error regarding the Omnibus Pretrial Motion, this
Court is unable to address it. This claim must fail.

9. Prosecutor’s Conference with Witness
The Defendant also argues that this Court erred in “allowing the prosecutor to talk to the witness outside the hearing of defense

counsel during cross examination.” This claim is meritless.
During defense counsel’s cross-examination of Brionna, he asked confusing and poorly-phrased questions with words she didn’t

understand and repeatedly badgered her regarding the year of the assaults when she clearly could not compute the math – to the
point that she was unable to respond. Even when she was unable to respond, defense counsel continued to question her to the point
where this Court believed Brionna was in distress. (See T.T. p. 103-6). This Court called a recess, had the jury taken out and had
the courtroom cleared. Ms. Carey then asked this Court’s permission to approach and speak with Brionna, which this Court granted.
(See T.T. p. 106).

The prosecutor is permitted to speak with the witness during a break in the testimony. Here, the witness was a young child who
was the victim of sexual abuse, and who has been diagnosed with Post-Traumatic Stress Disorder and an anxiety disorder. She
takes medication for her anxiety. She was clearly having trouble understanding Mr. DeFazio’s questions, and yet he persisted in
his questioning until she was unable to speak. Under these circumstances, Ms. Carey was certainly permitted to speak with
Brionna to calm her down and allow her to finish her testimony. There is no indication – and in fact no averment - that Ms. Carey
instructed Brionna on what to say, and absent any proof thereof, there was no harm in allowing the brief discussion in order to
permit Brionna to compose herself and finish her testimony. This claim must fail.
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10. Batson Challenge
Finally, the Defendant argues that this Court erred in denying his Batson challenge. This claim is also meritless.
During jury selection, the Defendant challenged two (2) peremptory challenges used by the Commonwealth to strike the only

two (2) African-Americans in the jury pool. He argues that the Commonwealth was improperly excluding African-Americans from
the jury because the Defendant is African-American.

“In Batson, the US Supreme Court held that a prosecutor’s challenge of potential jurors solely on account of their race violates
the Equal Protection Clause… The High Court set forth a three-part test for examining a criminal defendant’s claim that a prose-
cutor exercised peremptory challenges in a racially discriminatory manner… First, the defendant must make a prima facie show-
ing that the circumstances give rise to an inference that the prosecutor struck one or more prospective jurors on account of race…
Second, if the prima facie showing is made, the burden shifts to the prosecutor to articulate a race-neutral explanation for the strik-
ing of the juror(s) at issue. Third, the trial court, who has observed the prosecutor’s demeanor during voir dire, then makes the
ultimate determination of whether the defense has carried its burden of proving purposeful discrimination.” Commonwealth v.
Hanible, 30 A.3d 426, 475 (Pa. 2011). When “there is little evidence bearing on the issue of the prosecutor’s discriminatory intent,
and the best evidence is the demeanor of the attorney who exercises the challenge, the trial court’s determination will turn on the
court’s assessment of the prosecutor’s credibility… Accordingly, [the appellate court] may overturn the trial court’s decision only
if it is clearly erroneous.” Commonwealth v. Sanchez, 36 A.3d 24, 45 (Pa. 2011).

When defense counsel voiced his Batson challenge during jury selection, this Court heard a brief argument on the matter:

MR. DeFAZIO: Yesterday’s panel of 25, there was one African-American and the Commonwealth used their peremptory
challenge C2 to strike that prospective juror. And just now, a few moments ago, in a new panel which we are doing today,
December 7, we had an African-American female juror, number 21, which has just been struck with the Commonwealth’s
seventh peremptory challenge, apparently African-American. And I believe this is raising a Batson issue.

THE COURT: For the record, I will point out that the defendant in this case appears to be African-American. The victim
is perhaps biracial or African-American. I’m not sure. I am just judging that from yesterday’s hearing. Ms. Carey.

MS. CAREY: Your Honor, I do know the victim to be biracial. Her father was present in the courtroom yesterday. He is clearly
Caucasian. And her mother is African-American. And I did take that – actually, that’s why race was not so much an issue in
my decision at all because we have both races as very important parties in this case. In the jury pool yesterday seat No. 13
was my second peremptory strike. I have no other notes other than she was a CYF caseworker. In my mind that social-work
type of background is not someone that I think would be beneficial to the Commonwealth. That was my only reason for strik-
ing her. And today my seventh strike was in seat number 21. And the reason for that strike was that she said she attended one
year of law school in the past, but – she did complete a criminal law course. She answered all no’s on the questionnaire and,
therefore, I had a difficult time getting any kind of read on her. I thought she was a wild card. That’s why I used that strike.

THE COURT: Okay. I do not see any violation of Batson. We’ll resume selection.

(Jury Selection Question Transcript, p. 2-3).

This Court was well within its discretion in denying the Defendant’s Batson challenge. Initially, the Defendant failed to identify
the race of every venire person; though in the motion he notes that the first panel had only one African-American, he does not indi-
cate as to the second panel whether the prospective juror who was stricken was the only African-American in the panel.

Regardless, the Commonwealth has presented a race-neutral reason for striking both prospective jurors, as the record reflects,
above. This Court found Ms. Carey’s demeanor in her explanation to be completely credible and this Court has no reason to doubt
her credibility or challenge her proffered reasons for the strikes. This Court was well within its discretion in denying the
Defendant’s Batson challenge, and this claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on March 13, 2012, must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 24, 2012

1 18 Pa.C.S.A. §3121(c) – 2 counts
2 18 Pa.C.S.A. §6318(1)
3 18 Pa.C.S.A. §3126(a)
4 18 Pa.C.S.A. §3122.1
5 18 Pa.C.S.A. §4304
6 18 Pa.C.S.A. §6301(a)(1)
7 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors… When I read an appellant’s brief that contains ten or twelve points, a pre-
sumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presump-
tion nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not
loquaciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the
Jaundiced Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).
8 The Defendant cites to Pa.R.Crim.Pro. 223.2 as his justification for allowing the jurors to take notes. However, Rule 223 pertains
to “Administering Oath to Stenographer” and there is no Rule 223.2. The correct citation is Rule 644.
9 Although Brionna could not do the math to calculate back to the dates, the Defendant and his counsel should have been able to
make the calculations themselves.



VOL.  160  NO.  24 november 30 ,  2012

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Alaska Seaboard Partners Limited Partnership v.
Janelle Price Kelly, Russell W. Price, III,
and Janelle Price Kelly, as personal representative
of the Estate of Russell W. Price, III, Hertzberg, J. ..............Page 493
Mortgage Foreclosure—Hearsay Evidence—Statute of Frauds—
Parole Evidence

Greenway Park Estates, L.P. v.
Shana Sharp, Hertzberg, J. ......................................................Page 495
Landlord-Tenant—Possession—Jurisdiction (procedure)

Elizabeth Township Sanitary Authority v.
Jeffrey and Chong Mignogna, James, J. ................................Page 496
Municipal Claim—Affidavits—Hearsay

3811 Associates, a Pennsylvania General Partnership v.
The City of Pittsburgh Zoning Board of Adjustment
and E Properties and Development, LLC,
City of Pittsburgh, James, J. ....................................................Page 497
Zoning Use vs. Dimensional Variance—Unnecessary Hardship

Caterina Varrasso and Sonia Varrasso v. City of Pittsburgh Historic
Review Commission and City of Pittsburgh, James, J. ........Page 499
Historic Review Commission—
Criteria for Certificate of Appropriateness—Evidence

Commonwealth of Pennsylvania v.
Vernon Rodgers, Williams, J. ..................................................Page 500
Criminal Appeal—Homicide—Voir Dire Questions—
Recusal—Animosity Toward Defense Counsel—
In Court Identification

Commonwealth of Pennsylvania v.
John Rand, Williams, J. ............................................................Page 502
Criminal Appeal—Bond Revocation—Drug Testing—
Implied Condition of Bond

Commonwealth of Pennsylvania v.
Linda Jackson, Williams, J. ......................................................Page 504
Criminal Appeal—Sufficiency—
Hindering Apprehension or Prosecution

Commonwealth of Pennsylvania v.
Merton Louis Norton, Jr., Todd, J. ..........................................Page 505
Criminal Appeal—Robbery—Sentencing (Mandatory)—
Guilty But Mentally Ill—Consecutive Sentences—
Same Criminal Episode

Jennifer L. Kercher v.
Scott D. Kercher, Evashavik DiLucente, J. ............................Page 507
Custody



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2012
Circulation 6,100

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a spe-
cific practice area. An opinion may also be published upon
the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. All opinions submitted to the PLJ are
printed as they are received and will only be disqualified or
altered by Order of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
Cecilia Dickson
Austin Henry
Harry Kunselman

Dennis Kusturiss
Bethann Lloyd
Bryan Neft

Civil Litigation: Cecilia Dickson
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Mark Reardon
Real Property: Ken Yarsky

Criminal litigation opinions committee
Marc Daffner Patrick Nightingale
Mark Fiorilli James Paulick
Deputy D.A. Dan Fitzsimmons Melissa Shenkel
Bill Kaczynski Dan Spanovich
Anne Marie Mancuso Victoria Vidt

family law opinions committee
Reid B. Roberts, Chair Sophia P. Paul
Mark Alberts David S. Pollock
Christine Gale Sharon M. Profeta
Mark Greenblatt Hilary A. Spatz
Margaret P. Joy Mike Steger
Patricia G. Miller William L. Steiner
Sally R. Miller



november 30 ,  2012 page 493

Alaska Seaboard Partners Limited Partnership v.
Janelle Price Kelly, Russell W. Price, III,

and Janelle Price Kelly, as personal representative of the
Estate of Russell W. Price, III

Mortgage Foreclosure—Hearsay Evidence—Statute of Frauds—Parole Evidence

No. GD 04-7267. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—September 6, 2012.

OPINION
I. Introduction

Following a mortgage foreclosure trial, Plaintiff Alaska Seaboard Partners Limited (“Alaska”) appealed my non-jury verdict in
favor of Defendants Janelle Price Kelly (“Ms. Kelly”), et al. to the Superior Court of Pennsylvania. This Opinion provides the
reasons for the verdict. See Pennsylvania Rule of Appellate Procedure No. 1925(a). The primary issue addressed in this Opinion
is whether words spoken by a PNC Bank representative before PNC assigned the mortgage to Alaska fall within the admission by
party-opponent exception to the hearsay rule. This appears to be an issue of first impression in Pennsylvania.

II. Background
On May 14, 1993, Keystone Hockey, Inc. signed a Judgment Note in the amount of $400,000 payable on demand to PNC Bank.

See March 12, 2012 non-jury trial Exhibit (“Trial Exhibit”) 3. Ms. Kelly and her husband, Geoffrey P. Kelly (“Mr. Kelly”), signed
a Guaranty Agreement with PNC Bank concerning Keystone Hockey Inc.’s debt. See Trial Exhibit 6. As collateral for the $400,000
loan to Keystone Hockey, Inc., on May 28, 1993, Ms. Kelly signed a $400,000 mortgage on property she owned in the 15th Ward of
the City of Pittsburgh in favor of PNC Bank. See Trial Exhibit 1. Approximately eight years later, PNC Bank assigned Ms. Kelly’s
mortgage to Alaska. See Trial Exhibit 2, Assignment of Mortgage dated March 12, 2001.

On April 5, 2004, Alaska initiated this litigation by filing a Complaint in Mortgage Foreclosure.1 After the trial, my verdict was
against Alaska because I determined that PNC Bank, Alaska’s assignor, received substitute collateral from Mr. Kelly. Alaska timely
filed a Post-Trial Motion, which I denied, and after its Notice of Appeal, Alaska also timely filed a Statement of Matters Complained
About on Appeal (“Rule 1925(b) Statement”).

III. Hearsay Argument
Alaska contends that Ms. and Mr. Kelly’s testimony concerning PNC Bank’s agreement to accept other collateral as a substi-

tute for the mortgage was inadmissible hearsay which could not be relied upon for a verdict in favor of the Defendants. See Rule
1925(b) Statement, ¶ 1. Both Ms. Kelly and Mr. Kelly were asked during direct examination if there had been discussions with
PNC about the mortgage being temporary or permanent. Counsel for Alaska objected on the basis of hearsay, and I overruled
the objections because I determined that statements by PNC Bank fell under the hearsay exception for admissions by a party-
opponent. See Non-Jury Trial transcript March 12, 2012 (“T.” hereafter), pp. 48 and 56. Ms. Kelly and Mr. Kelly then testified
that Dave Klasnick, the head of private banking at PNC Bank, told them before the mortgage was signed that the mortgage
would be temporary collateral that would be removed when Mr. Kelly provided substitute collateral. See T., pp. 49, 56 and 61.
Mr. Kelly also offered into evidence three letters he wrote to PNC Bank officials in June of 1995, March of 1998 and April of
1999 that asked for the mortgage to be removed pursuant to Mr. Klasnick’s agreement to remove the mortgage in exchange for
substitute collateral. Counsel for Alaska again objected on the basis of hearsay, and I again overruled the objections. See Trial
Exhibits G, H, I and T., pp. 62-65.

Pennsylvania Rule of Evidence No. 803(25), “Admission by party-opponent,” makes hearsay admissible that is: “…(B) a
statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by
the party to make a statement concerning the subject.…”2 I was unable to locate any reported Pennsylvania case that addresses
whether the statement of an assignor falls under these provisions. However, Pennsylvania law unambiguously makes “an
assignee’s right against the obligor…subject to all of the limitations of the assignor’s right, to all defenses thereto, and to all
set-offs and counterclaims which would have been available against the assignor had there been no assignment, provided that
these defenses and set-offs are based on facts existing at the time of the assignment.” Smith v. Cumberland Group, Ltd. 455
Pa.Super. 276, 286, 687 A.2d 1167, 1172 (1997), citing Peoples Pittsburgh Trust Company v. Commonwealth, 359 Pa. 622, 627-
628, 60 A.2d 53, 56(1948) (citations omitted); Galey v. Mellon, 172 Pa. 443, 446, 33 A. 560, 560 (1896); 6A C.J.S. Assignments
§99; Restatement (Second) of Contracts §336. If PNC Bank had not assigned the mortgage and been the plaintiff in these pro-
ceedings, Mr. Klasnick’s statements would, without question, be admissions by a party-opponent. To allow assignee Alaska to
exclude these statements as hearsay would place Alaska in a better position than PNC Bank when Pennsylvania law places
an assignee “in the shoes of the assignor….” Smith v. Cumberland, supra; also, see Sunridge Development Corp. v. RB&G
Engineering, Inc., 649 Utah. Adv. Rep. 28, 2010 UT 6, 230 P. 3d 1000, 1003 (“…the assignee never stands in a better position
than the assignor.”); citations omitted. In addition, the other jurisdictions to address this issue have determined that state-
ments by an assignor are admissible. Trudeau v. Lussier, 189 A.2d 529 (Vt. 1963) (statement by assignor of past due note
admissible); Johnson v. Riecken, 173 N.W. 2d 511, 516 (Neb. 1970) (statement by assignor of claim for medical expenses
admissible). Therefore, by accepting PNC Bank’s Assignment of the Mortgage, Alaska “manifested an adoption or belief in”
the truth of Mr. Klasnick’s statement and authorized him “to make a statement concerning the subject” within the meaning
of Pennsylvania Rule of Evidence 803(25), “Admission by party opponent.” Pa. R.E. 803(25)(B) and (C).Accordingly, my
determination that the statements by Mr. Klasnick of PNC Bank concerning substitute collateral were admissions by a party
- opponent was correct.

An alternative reason to admit Mr. Klasnick’s statement is that it is not “offered in evidence to prove the truth of the matter
asserted.” Pa. R.E. 801(c). Mr. Klasnick’s statement, that upon receipt of substitute collateral the mortgage would be removed,
was not submitted to prove that substitute collateral was received or that the mortgage was removed. Instead, the statement was
submitted because it constituted an offer by PNC Bank to remove the mortgage. An offer by PNC Bank to remove the mortgage
has direct legal significance, and that was the purpose for Ms. Kelly putting the statement into evidence. The legal significance
of the offer was that the offer could be accepted, which would result in the formation of an enforceable contract. See Whitcomb
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v. City of Philadelphia, 264 Pa. 277 at 283, 107 A. 765 at 767 (1919) and Comment to Pa. R.E. 801(c). Since Mr. Klasnick’s state-
ment was not offered to prove the truth of the matter asserted, it was not hearsay and therefore was properly admitted by me
into evidence.

IV. Parole Evidence Rule Argument
Alaska also contends that I permitted the violation of the parol evidence rule by admitting the previously referenced testi-

mony and trial exhibits concerning PNC Bank’s agreement to remove the mortgage in exchange for substitute collateral. See
Rule 1925(b) Statement, ¶ 2. “Once a writing is determined to be the parties’ entire contract, the parol evidence rule applies
and evidence of any previous oral or written negotiations or agreements involving the same subject matter as the contract is
almost always inadmissible to explain or vary the terms of the contract.” Yocca v. Pittsburgh Steelers Sports, Inc., 578 Pa. 479,
498, 854 A.2d 425, 436-437(2004). Alaska, however, does not contend that there was one writing that was “the parties’ entire
contract.” Alaska offered into evidence three separate contractual writings, a Judgment Note signed by Keystone Hockey, a
Guaranty Agreement signed by Ms. Kelly and Mr. Kelly and a Mortgage signed by Ms. Kelly. See Giant Food Stores, LLC v.
THF Silver Spring Development, L.P., 959 A.2d 438 (Pa. Super. 2008), app. denied 972 A.2d 522 (Pa. 2009) (multiple instru-
ments that are part of one transaction will be read together, even when executed at different times). Paragraph 4 of the
Guaranty Agreement states:

…PNC Bank shall have the right, at any time and from time to time, to: (a) deal in any manner it shall see fit with the
Indebtedness and with any security for the Indebtedness; (b) accept partial payments on account of the Indebtedness;
(c) grant extensions or renewals of all or any part of the Indebtedness; (d) demand or receive additional security for
the Indebtedness; and (e) accept substitutes for, or release, all or any security which it holds or may hold for the
Indebtedness.

Mr. Klasnick’s testimony was not parole evidence admitted to explain or vary the terms of the contract, but instead was admit-
ted to show that PNC Bank would perform Paragraph 4(e) of the Guaranty Agreement by accepting a substitute for the mortgage
it held as security in exchange for a release of the mortgage. Since the testimony and trial exhibits that related to PNC Bank’s
agreement to remove the mortgage in exchange for substitute collateral was not admitted to explain or vary the terms of any
contract, I did not violate the parole evidence rule by admitting this evidence.

V. Statute of Frauds Argument
Alaska makes the additional argument that PNC Bank’s agreement to remove the mortgage is unenforceable pursuant to

the Statute of Frauds. See Rule 1925(b) Statement, ¶3 and Motions for Summary Judgment. The Statute of Frauds states that
any conveyance of real property, including a satisfaction or release of a mortgage, is not effective unless it is in writing. See
33 P.S.§1. Alaska’s argument is premised upon a misunderstanding of Ms. Kelly’s claim. Ms. Kelly agrees that there has
been no effective written satisfaction or release of the mortgage. She does not claim that satisfaction or release of the mort-
gage has occurred without a writing. Instead, she asks this Court to order Alaska to execute a written release or satisfac-
tion of the mortgage, which she undoubtedly is entitled to do. See, e.g., 21 P.S.§721-6 (requiring a lender that has received
full payment on a mortgage to record a written satisfaction piece and creating a cause of action for monetary damages for
borrowers). Since the statute of Frauds is inapplicable, it does not render PNC Bank’s agreement to remove the mortgage
unenforceable.

VI. Weight of the Evidence Argument
Alaska concludes by arguing that my verdict in favor of the Defendants is erroneous because Plaintiff established a prima facie

case, the great weight of the evidence favored Plaintiff and Defendants did not submit any competent evidence in rebuttal. See
Rule 1925(b) Statement, ¶4 and ¶5. I strenuously disagree with all of these arguments.

Plaintiff did not establish a prima facie case, which requires, proof of “the execution and delivery of the [note] and its nonpay-
ment….” Corestates Bank, N.A. v. Cutillo, 723 A.2d 1053 (Pa. Super. 1999) citing Philadelphia Workingmen’s Sav. Loan & Bldg.
Ass’n v. Wurzel, 355 Pa. 86, 90, 49 A.2d 55, 57 (1946). Plaintiff ’s only witness was William Fogleman, who is employed as corporate
counsel for SN Servicing Corporation, Alaska’s servicing company. T., p. 34. Mr. Fogleman testified from an SN Servicing
Corporation February 22, 2012 payoff statement that the mortgage was in default with a principal balance of $366,756.92 and inter-
est to March 13, 2012 of $397,534.26. Trial Exhibit A. The repayment schedule in the May 14, 1993 Judgment Note was simply
payment of principal and interest on demand, but Mr. Fogelman could not furnish a writing demanding payment. T., p. 37. Mr.
Fogelman failed to provide any type of accounting for any time period that set forth borrower payments, principal balances or
interest accrual. Most important, Mr. Fogelman did not provide any testimony or documentary evidence to connect the alleged
default, the alleged delinquency, the alleged principal balance and the alleged interest to PNC Bank and he admitted that he has
not “ever discussed this matter with anyone from PNC Bank….” T., p. 44. Mr. Fogleman’s conclusion that the mortgage was in
default with a principal balance of $366,756.92 and interest of $397,534.26 was unsupported by either an accounting from PNC
Bank’s or Alaska’s mortgage ownership period. Alaska, therefore, failed to establish nonpayment of the Judgment Note, which is
part of the prima facie case. See Commonwealth Financial Systems, Inc. v. Smith, 15 A.3d 492 at 500-501, 2011 PA Super 30.
Because of Alaska’s lack of any record of payments, balances or interest accrual, Alaska failed to establish a prima facie foreclo-
sure claim.

Even if the Plaintiff established a prima facie case, there was credible and abundant evidence from the Defendants that
rebutted Plaintiff ’s foreclosure claim. Ms. Kelly and Mr. Kelly both testified credibly that PNC Bank agreed the mortgage was
temporary and would be removed when substitute collateral was provided. Mr. Kelly then effectively documented that he, in fact,
provided this substitute collateral to PNC bank. Trial Exhibit E is a “Notification and Account Restriction” dated July 1, 1994 that
directs Vanguard Investment Company to provide PNC Bank with copies of Mr. Kelly’s Investment Portfolio and restricts Mr.
Kelly’s ability to make withdrawals. Trial Exhibit D contains Vanguard Transaction Confirmations dated January 10, 1997 for two
of Mr. Kelly’s Vanguard Funds that list PNC Bank as Pledgee with values of $113,184.97 and $71,864.47. Mr. Kelly testified credi-
bly that PNC Bank liquidated over $600,000 of his funds that it was holding as collateral. T., p. 60. Mr. Kelly also provided copies
of letters he wrote PNC Bank officials in June of 1995, March of 1998 and April of 1998 that consistently inform PNC Bank that he
provided the substitute collateral that obligates PNC to remove the mortgage. See Trial Exhibits G, H and I. Finally, Mr. Kelly
testified credibly that a PNC Bank Vice President told him:
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…he understood that the note – the mortgage should have been satisfied. The collateral was given, and he was trying
to find a way to save the house and get us out from underneath this nightmare without PNC firing him.

T., p. 76. Rather than the great weight of the evidence supporting Alaska, there instead was extensive credible evidence that
supported my verdict in favor of the Defendants.

BY THE COURT:
/s/Hertzberg, J.

1 After service of the Complaint, Alaska learned that Russell W. Price, III, Ms. Kelly’s former husband, died before she signed the
mortgage; on October 1, 2004, the Complaint was amended by adding Ms. Kelly in her capacity as the personal representative of
the Estate of Russell W. Price, III.
2 Subpart (A) involving the party’s own statement and/or subpart (D) involving a statement by the party’s agent also could apply
in this case.

Greenway Park Estates, L.P. v.
Shana Sharp

Landlord-Tenant—Possession—Jurisdiction (procedure)

No. LT 12-000693. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 17, 2012.

OPINION
This Opinion explains my August 1, 2012 Order of Court, which has been appealed to the Superior Court of Pennsylvania1. On

May 24, 2012, Greenway Park Estates, L.P. (“Greenway”) filed a Landlord and Tenant Complaint in Magisterial District Court
05-2-43 against Shana Sharp (“Sharp”) that alleged a failure to pay rent owed on a residential lease. The Complaint alleged no other
breach of the lease. A hearing on Greenway’s Complaint was held on June 4, 2012. Sharp did not appear at the hearing and on June
4, 2012 Magisterial District Judge (“MDJ”) Carla Swearingen entered a Judgment in favor of Greenway in the amount of $310. The
Judgment also granted Greenway possession but specifically did not permit Sharp to retain possession by paying the $310
Judgment. Greenway acknowledges the Judgment is erroneous as it should have permitted Sharp to retain possession by paying
the amount of the Judgment.

Based on the June 4, 2012 Order, Greenway filed a Request for and was granted an Order for Possession on July 3, 2012.
On July 5, 2012 Greenway served the Order for Possession, at which time the rent in arrears plus filing fees totaled $448.50.
The Notice to Defendant to Vacate that was served on Sharp provided that, “At any time before actual delivery of the real
property is made in execution of the Order for Possession, the defendant may, in a case for the recovery of possession solely
because of failure to pay rent, satisfy the Order for Possession by paying to the executing officer the rent actually in arrears
and the cost of the proceedings.” Eviction was scheduled for July 16, 2012. Sharp paid the outstanding amount due on July
9, 2012; however, because the Judgment for Possession specified it was not “solely because of the failure to pay rent,”
Greenway proceeded with the eviction and on July 16, 2012 Sharp and her two minor children were locked out of the rented
premises.

On August 1, 2012 Sharp presented an Emergency Motion to Set Aside and Strike Judgment for Possession, Quash Order
for Possession, and Restore Defendant to Possession of the Leased Residence. After oral argument of the Motion, I granted
Sharp’s Motion. Greenway filed a Notice of Appeal from my Order on August 20, 2012, and on August 21, 2012, I issued an
Order directing Greenway to file a Concise Statement of Issues Complained of on Appeal (“Concise Statement”). Greenway
timely filed a Concise Statement on August 24, 2012. This Opinion addresses the issues raised in Greenway’s Concise
Statement.

Greenway first asserts that “[t]he Order is procedurally deficient” because the ten day notice of presentation requirement
set forth by Local Rule 208.3(a) was not met, as “Defendant set forth no grounds upon which its Motion was presented on an
emergency basis.” Allegheny County Civil Court Rule 208.3(a) provides that “except in cases of emergency,” the party present-
ing a motion must give notice of presentation to the opposing party at least 10 days prior to presentation of the motion. Local
Rule 208.3(a) does not define emergency for the purpose of excusing the 10 day notice requirement. In the case at bar, Sharp
and her two minor children had been evicted from their residence. As a participant in the Housing Choice Voucher Program
(more commonly known as “Section 8”), Sharp would have been required to find a new rental unit that accepted Section 8 vouch-
ers and submit the unit for inspection and approval by the Housing Authority before she would be able to move into the new
unit. Therefore, Sharp and her minor children were homeless at the time of presentation of the Emergency Motion. I find that
the homelessness of a family is an emergency situation in which the requirement for 10 days notice of presentation is excused.
As the Local Rule does not define emergency, it is within my discretion to determine whether a Motion presented on an emer-
gency basis is actually an emergency. Even in the absence of 10 days notice, Greenway was represented by counsel at the pres-
entation of the Motion. Counsel for Greenway was able to fully argue Greenway’s position and therefore, Greenway was not
prejudiced by the lack of 10 days of notice. I made no error in entertaining Sharp’s motion on an emergency basis and thus the
Order is not procedurally deficient.

Greenway next argues that the Order is “procedurally defective in that it grants Defendant’s Writ of Certiorari2…in violation of
Pa.R.C.P.M.D.J. 1009B.” Pa.R.C.P.M.D.J. 1009B provides: “If lack of jurisdiction over the parties or subject matter is claimed, the
praecipe may be filed at any time after judgment. Otherwise it shall be filed within thirty (30) days after the date of the judgment.”
(emphasis added) Sharp’s motion was based on a lack of “jurisdictional authority.” Greenway argues that Sharp’s claim encom-
passes a “gross irregularity of procedure” rather than a jurisdiction claim and therefore should have been dismissed because it
was not filed within 30 days of the judgment. However, Greenway’s allegation of error fails for two reasons. First, Pa.R.C.P.M.D.J.
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1009B simply provides that a party must claim an issue of jurisdiction. The rule does not contemplate an opposing party’s asser-
tion that a jurisdiction claim would have been better argued on a different basis. Sharp does make a jurisdiction claim and I agreed
that the MDJ lacked jurisdiction to enter the underlying judgment; therefore, there was no error in granting Sharp’s Writ of
Certiorari. Second, contrary to Greenway’s argument, Sharp makes a valid claim regarding the MDJ’s jurisdiction to enter a judg-
ment for possession rather than a judgment for possession if money judgment is not satisfied by the time of eviction. Greenway
argues that because Sharp was served with notice of the hearing before the MDJ and because the issue was a landlord/tenant case,
that the subject matter jurisdiction was vested in the MDJ. Greenway may be correct that the MDJ had jurisdiction to hear the
case. However, the rule cited by Greenway specifically speaks to lack of subject matter jurisdiction relative to the MDJ’s
Judgment. See Pa.R.C.P.M.D.J. 1009A. In a case relating to possession on a claim solely for unpaid rent Pa.R.C.P.M.D.J. 518 specif-
ically instructs,

At any time before actual delivery of the real property is made in execution of the order for possession, the defendant
may, in a case for the recovery of possession solely because of the failure to pay rent, satisfy the order for possession
by paying to the executing officer the rent actually in arrears and the costs of the proceedings. The executing officer
shall give the defendant a signed receipt for any such payment.

Sharp’s claim for lack of subject matter jurisdiction is valid because, “It has long been the law of this Commonwealth that justices
of the peace and other inferior courts are purely creatures of statutory origin and enjoy only such jurisdiction as the legislature
provides.” See Fantastic Plastic, Inc. v. Flaherty, 26 Pa.Cmwlth. 11 (1976). The legislature has clearly delineated an MDJ’s juris-
diction in a case relating to possession on a claim solely for unpaid rent; 68 Pa.C.S. 250.503(c) dictates,

At any time before any writ of possession is actually executed, the tenant may, in any case for the recovery of posses-
sion solely because of failure to pay rent due, supersede and render the writ of no effect by paying to the writ server,
constable or sheriff the rent actually in arrears and the costs.

When such a clear remedy is laid forth by the legislature, and an MDJ “enjoys only such jurisdiction and authority as prescribed
by the legislature,” a Judgment contrary to the proscribed remedy is a clear violation of jurisdiction. See Fantastic Plastic, Id.
Clearly the MDJ did not have subject matter jurisdiction to enter a Judgment that prohibited Sharp from maintaining possession
by paying the rent owed and costs. Therefore, entertaining and granting Sharp’s Writ of Certiorari was not an error.

Finally, Greenway argues that the Order is “legally defective in that the Court lacked authority or jurisdiction to force the
Plaintiff to accept the same ‘rent obligation’ from the Defendant without regard to whether her rental subsidy would continue.”3,4

Within the framework of the Section 8 program, a participant’s rental obligation is specified in the lease contract between the par-
ticipant and the landlord. Greenway makes no allegation that the lease contract between Greenway and Sharp had either expired
or been violated, nor does Greenway allege that it has stopped receiving the rental subsidy on Sharp’s behalf. I had no duty to
examine Sharp’s rental obligation or whether her participation in the Section 8 program would continue. Further, my order did not
obligate Greenway to continue to lease a unit to Sharp in the event that her rental subsidy ends. If Sharp should become ineligible
to participate in the Section 8 program, Greenway is free to terminate the lease in compliance with the regulations set forth by
the Department of Housing and Urban Development. Therefore, it was not an error to fail to consider “whether [Sharp’s] rental
subsidy would continue.”

BY THE COURT:
/s/Hertzberg, J.

1 See Pa.R.A.P. 1925(a).
2 Sharp filed a Praecipe for Writ of Certiorari on August 1, 2012. “Certiorari” is an examination of the records of an MDJ by the
Court of Common Pleas to determine if an MDJ Judgment was entered without jurisdiction over the parties or the subject matter.
See Pa.R.C.P.M.D.J. 1001(3). The MDJ’s Transcript was filed with this Court on August 20, 2012, but an examination was unnec-
essary since both parties agreed during oral argument on August 1, 2012 that the Judgment was erroneous. My August 1, 2012
Order granting Sharp’s Motion, therefore also was a grant of her Writ of Certiorari.
3 During oral argument, Greenway’s counsel stated that, after the eviction of the Sharp family, their residence was rented to another
tenant and therefore was unavailable.
4 The purpose of this provision in my Order was to avoid the result of Greenway offering to place Sharp in a unit that is unafford-
able to her.

Elizabeth Township Sanitary Authority v.
Jeffrey Mignogna and

Chong Mignogna, his wife
Municipal Claim—Affidavits—Hearsay

No. GD 06-001168. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—September 24, 2012.

OPINION
On March 22, 2006, the Elizabeth Township Sanitary Authority (“the Authority”) filed an “Amended Municipal Lien” against

Property owned by Defendants Jeffrey Mignogna and Chong Mignogna located at 2210 Bea-Mar Drive, McKeesport, Pennsylvania
15135. The Authority seeks to recover for costs associative with abatement of a nuisance. Specifically, they allege that due to the
Defendants’ improper and illegal placement of dirt, stones, rocks and debris on a severely sloped hillside located in the rear of
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their Property, pipes were crushed and manholes were dislodged. The Authority claimed it was authorized to abate such nuisance
pursuant to Section 102 of the Elizabeth Township Ordinance 304-1966 as well as due to the emergency nature of the repairs (raw
sewage backed up into a neighbor’s basement and there was sewage run-off into a stream), and due to the extent of the earth
moving function requisite to the repairs.

The Authority claims that it is entitled to enforce its claim for reimbursement of an expenditure of $28,248.84 spent to abate the
nuisance pursuant to 53 P.S. Sections 7101 and 102 of the Ordinance 304-1966. The Defendants claim that certain affidavits are
fatally defective and therefore are not affidavits. They assert that the statements are unsworn out of court statements of a non-
party that must be disregarded as incompetent hearsay evidence. They cite Pa. R.C.P. 76 which states that a statement or writing
cannot be an affidavit unless it:

(1) is sworn to or affirmed before an officer authorized by law to administer oaths, or before a particular officer or
individual designated by law as one before whom it may be taken, and officially certified to in the case of an officer
under seal of office, or (2) is unsworn and contains a statement that it is made subject to the penalties of 18 Pa. C.S.
§4904 relating to unsworn falsification to authorities.

Specifically, the Defendants allege that neither the affidavit of Robert Similio, Chairman of the Authority, nor the affidavit of Ken
Hillman, were sworn to, affirmed or verified as required by Pa. R.C.P. 76. Therefore, as the Pennsylvania Supreme Court explained
in footnote 5, in the case of Scalice v. Pennsylvania Employees Benefit Trust Fund, 883 A.2d 429, 432 f.n. 5 (Pa. 2005), the state-
ments must be disregarded by the Court as incompetent hearsay evidence.

Therefore, based upon the foregoing Opinion, the municipal lien of the Elizabeth Township Sanitary Authority is dismissed with
prejudice.

ORDER OF COURT
AND NOW, this 24th day of September, 2012, based upon the foregoing Opinion, the municipal lien of the Elizabeth Township

Sanitary Authority is dismissed with prejudice.

BY THE COURT:
/s/James, J.

3811 Associates, a Pennsylvania General Partnership v.
The City of Pittsburgh Zoning Board of Adjustment

and E Properties and Development, LLC,
City of Pittsburgh

Zoning Use vs. Dimensional Variance—Unnecessary Hardship

No. SA 11-1260. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 31, 2012.

OPINION
This appeal arises from the decision of the Appellee, the Zoning Board of Adjustment of the City of Pittsburgh (“Board”), deal-

ing with property located at 3719-3721 Butler Street, in the 6th Ward of the City of Pittsburgh. The property is owned by Intervenor,
E Properties and Development, LLC (“E Properties”), and is located in a Local Neighborhood Commercial (LNC) Zoning District.
The property currently consists of two adjoining lots, one of which is vacant and the other consisting of a building that is sched-
uled for demolition. The Appellant, 3811 Associates (“Appellant”), owns the property situated on both sides of the proposed devel-
opment. E Properties filed a request with the Board to build a new, 4-story multi-use structure, with the 1st floor being used for
commercial space and the rest of the floors being used for multi-unit residential space. E Properties further requested that the
Board grant several variances under numerous Sections of the LNC Zoning Code, in order to satisfy building plans. The variances
in detail are as follows:

i) Section 904.02.C: Maximum height of the structure may not exceed forty-five (45) feet or three stories. E Properties
requests fifty-two (52) feet and four stories.

ii) Section 904.02.C: Maximum floor area ratio (FAR) to be two to one (2:1). E Properties requests (3.5:1).

iii) Section 916.02.B.1: Structures may not exceed 40 feet or 3 stories within 50 feet of residentially zoned property.
E Properties requests 52 feet and 4 stories.

iv) Section 916.02.B.2: Structures may not exceed 50 feet within 51-100 feet of residentially zoned property.
E Properties requests 52 feet.

v) Section 916.02.A.8: 15 foot rear set back required for Residential zoned properties as per residential compatibility.
E Properties requests 0 feet.

vi) Section 916.04.B: Dumpsters must be 30 feet from residentially zoned properties as per residential compatibility.
E Properties provides 20 feet.

vii) Section 914.10.A: One loading space is required for multi unit residential structures between 2,401 and 20,000
square feet. E Properties does not provide for a loading space.

On November 17, 2011, the Board conducted a hearing to determine whether to grant the requested variances. The Appellant,
along with several other property owners in the neighborhood, testified that the proposed plan would exacerbate parking problems
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in the neighborhood and that the building would be out of context with the character of the neighborhood. The Board approved the
requested variances and it is from that decision that the Appellant appeals. The City of Pittsburgh also joins this action as an
Intervenor.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board com-
mitted an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. Ct. 1987). Substantial evidence is such relevant evidence as a reason-
able mind might accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462
A.2d 637 (Pa. 1983).

The Board erred in granting E Properties’ requested variances. Chapter 922 of the Pittsburgh Zoning Code states the conditions
that must be met in order to grant a variance. Section 922.09.E states that:

No variance in the strict application of any provisions of this Zoning Code shall be granted by the Zoning Board of
Adjustment unless it finds that all of the following conditions exist:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot, size, or shape, or exceptional topographical or other physical conditions peculiar to the particular property, and
that the unnecessary hardship is due to the conditions, and not the circumstances or conditions generally created by
the provisions of the zoning ordinance in the neighborhood or district in which the property is located;

2. That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is there-
fore necessary to enable the reasonable use of the property;

3. That such unnecessary hardship has not been created by the Applicant;

4. That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent property,
nor be detrimental to the public welfare; and

5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

First, E Properties failed to establish that without the use of the variances, they would be subjected to an unnecessary hard-
ship because of the conditions of the property. In Allegheny West Civic Council, Inc. v. Zoning Bd. of Adjustment of the City of
Pittsburgh, 689 A.2d 225, 227 (Pa. 1997), the Supreme Court of Pennsylvania stated that “In order to demonstrate that there is an
unnecessary hardship, the applicant must show that the characteristics of the property are such that either (1) it could not in any
case be used for any permitted purpose, or (2) it can be arranged for that purpose only at a prohibitive expense or (3) it has either
no value or only distress value for any purpose permitted by ordinance.” E Properties in this case did not offer any evidence of
why the property could not be used in accordance with the zoning requirements. In fact the only testimony offered by E
Properties in regards to why the building was to be 4 stories instead of 3 stories was in order to have a “noteworthy” building.
Furthermore, E Properties does not appear to have any prohibitive expenses or distressed value by only building a 3 story, 45
foot building. Because of these reasons, E Properties failed to meet the first condition set forth by Section 922.09.E and should
not have been granted the variances.

Second, the Board erred in applying the Hertzberg standard in this case. E Properties states that the standard set forth in
Hertzberg v. Zoning Bd. of Adjustment of City of Pittsburgh, 721 A.2d 43 (Pa. 1998), should be the standard applied in this case. In
Hertzberg, the Pennsylvania Supreme Court made a distinction between “use” variances and “dimensional” variances. In doing so,
the Court established a more relaxed standard for showing unnecessary hardship when dealing with “dimensional” variances. The
Court states “To justify the grant of a dimensional variance, courts may consider multiple factors, including the economic detri-
ment to the applicant if the variance was denied, the financial hardship created by any work necessary to bring the building into
strict compliance with the zoning requirements and the characteristics of the surrounding neighborhood.” Id. at 50. Although the
standard set forth in Hertzberg does appear to relax the standard set forth in the first condition of section 922.09.E, E Properties
still fails to establish an unnecessary hardship.

In a recent decision, the Pennsylvania Commonwealth Court elaborated on what is needed to show unnecessary hardship under
the Hertzberg standard. In the case of In Re Towamencin Township, 42 A.3d 366 (Pa. Cmwlth. 2012), a farmer sought a dimensional
variance to build silos higher than the zoning code allowed. The court stated that “because of an unreasonable hardship created
by the soft, moist soil native to the property, the property owner cannot maintain the current use of the property without a variance.”
Id. at 373. The property owner further testified that he could build multiple smaller silos that were within the zoning ordinance, but
each silo would cost at least an additional $100,000. Id. at 373. The court in this case ruled that this was substantial evidence to show
unnecessary hardship, and the farmer was granted a dimensional variance.

Turning the focus to the case at hand, it is clear the property in question is far different than the properties alluded to in
Hertzberg or Towamencin. Even if the more relaxed Hertzberg standard is to be applied, E Properties still cannot show any unnec-
essary hardship. The property does not contain a building which E Properties is trying to bring up to code. E Properties has a
vacant lot, with no obstacles in the way other than those which are self created. E Properties has also failed to show any economic
detriment or financial hardship from building a smaller structure. Unlike the property owner in Towamencin, who was able to
economically justify not building a smaller silo, E Properties has offered no justification for not being able to build a 3 story, 45
foot structure.

Based on the foregoing, the decision of the Board is reversed and all requested variances are denied.

ORDER OF COURT
AND NOW, this 3rd day of August, 2012, based on the foregoing, the decision of the Board is reversed and all requested

variances are denied.

BY THE COURT:
/s/James, J.
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Caterina Varrasso and Sonia Varrasso v.
City of Pittsburgh Historic Review Commission

and City of Pittsburgh
Historic Review Commission—Criteria for Certificate of Appropriateness—Evidence

No. S.A. 12-000025. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—September 4, 2012.

OPINION
This appeal arises from the decision of the Appellee, the City of Pittsburgh Historic Review Commission (“HRC”) dealing with

proposed renovations of 941 Liberty Avenue, Pittsburgh, PA, 15222 located in the area designated as the Penn-Liberty City
Designated Historic District. The Property is owned by Appellant Caterina Varrasso. Appellant Sonia Varrasso owns 941 Saloon
Corporation that operates a restaurant at the Property. On August 2, 2010, Appellants submitted an application for Certificate of
Appropriateness to the HRC to renovate the facade of the Property. After public hearings on September 1, 2010 and November 3,
2010, the HRC voted to approve a Certificate of Appropriateness for first floor renovation work. On February 10, 2011, the HRC
issued a Certificate of Appropriateness for the rehabilitation of the First Floor Front and the construction of a facade in its place
to provide access to the street to create a sidewalk cafe. The February 2011 Certificate of Appropriateness included the installation
of an ATM in the left side of the facade. After meeting with the building inspector, Appellants submitted an updated application for
Certificate of Appropriateness to reflect the changes requested by the building inspector. The updated design had the following
changes: a double door entryway, new signage and a retractable awning. The HRC conducted another hearing. No verbatim record
of any testimony was made. The HRC approved all of those changes except for the installation of the ATM. It is from that decision
that the Appellants appeal.

The standard of review in an appeal from a local agency, where the trial court has taken no additional evidence is whether
constitutional rights have been violated, or an error of law has been committed or a finding of fact of the agency necessary to
support its adjudication is not supported by substantial evidence. Tegzes v. Township of Bristol, 472 A.2d 1386 (Pa. 1984).
Substantial evidence is such evidence as a reasonable mind might deem adequate to support a conclusion. Murphy v. Department
of Public Welfare, 480 A.2d 382 (Pa. 1984).

In this case, the HRC approved the installation of the ATM in its February 9, 2011, Certificate of Appropriateness but later
denied the installation of the ATM in the December 13, 2011 Certificate of Appropriateness. The HRC did not provide findings for
its decision and did not give reasons for denying the installation of the ATM.

The HRC follows the City of Pittsburgh’s Historic Preservation Ordinance, Pittsburgh Code, Section 1101. It includes the
following Declaration of Policy:

(b) Declaration of Policy. The purpose of this Chapter is to promote the economic and general welfare of the people of
the City of Pittsburgh; to ensure orderly and efficient growth and development of the City of Pittsburgh; to preserve
and restore the qualities of the City of Pittsburgh relating to its history, culture, and traditions; to preserve and restore
harmonious outward appearance of structures which attract tourists and residents to the City of Pittsburgh; and to
afford the City including interested persons, historical societies, or organizations, the opportunity to acquire or
arrange for the preservation of designated districts or structures.

Pittsburgh Code § 1101(b).

The HRC takes the following criteria into consideration:

The extent to which the proposal will promote the general welfare of the City and all of its citizens;

The extent to which the proposal will preserve or protect the historic architectural nature of the defined district, struc-
ture or site;

Exterior architectural features which are subject to public view from a public street, way or place;

The general design and arrangement;

The texture, material and color;

The relation of the three proceeding factors to similar features of buildings or structures in the immediate surround-
ings; and

The appropriateness of the proposal when reviewed in light of the guidelines adopted by the HRC.

Section 1101.08.

A review of the record establishes that the HRC’s decision is not supported by substantial competent evidence and should be
reversed. The only explanation HRC gave for denying the Certificate of Appropriateness with regard to the ATM was “they thought
the ATM was recessed” (Exhibit 6 ¶ 22) or that they don’t like it. (Exhibit 5 ¶ 35). However, the ATM in the December 13, 2011
Certificate of Appropriateness is recessed at the same level as in the original Certificate of Appropriateness. The ATM’s structure,
size, location and shape are virtually identical in both applications. The only difference is that the ATM and the wall in which it is
located are smaller in the second application. Therefore, without any reference to their own criteria, they denied the application.

Therefore, based upon the foregoing, the decision of the HRC is reversed and a Certificate of Appropriateness is be ordered
approving the current design including the installation of the ATM.

ORDER OF COURT
AND NOW, this 4th day of September, 2012, based upon the foregoing Opinion, the decision of the HRC is reversed and a

Certificate of Appropriateness is be ordered approving the current design including the installation of the ATM.

BY THE COURT:
/s/James, J.
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Commonwealth of Pennsylvania v.
Vernon Rodgers

Criminal Appeal—Homicide—Voir Dire Questions—Recusal—Animosity Toward Defense Counsel—In Court Identification

No. CC 2009-18792. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 9, 2012.

OPINION
Vernon Rodgers was convicted of murder in the first degree and carrying a firearm without a license. A jury made this deter-

mination on May 12, 2011. On July 14, 2011, a life sentence was imposed with no penalty imposed on the gun charge. Post-sentence
motions followed with a single assertion – both verdicts were against the weight of the evidence. These claims were rejected in a
December 19, 2011 opinion and corresponding order. A Notice of Appeal was filed on January 18, 2012 and a timely Concise
Statement followed on February 14, 2012.

Rodgers seeks to litigate four issues before the Superior Court of Pennsylvania. His initial complaint focuses our attention on
a particular question each potential juror was asked. His second issue concerns the denial of his motion to recuse this jurist from
presiding in the jury trial. Rodger’s third claim of error is that 2 witnesses should not have been allowed to make in-court iden-
tification. His final claim repeats the weight of the evidence argument advanced at the post-sentence phase of the case. For the
reasons set forth below, each claim fails to persuade.

Voir Dire of Potential Jurors
On May 2, 2011, both counsel appeared before the Court to iron out some supplemental jury questions and other trial related

matters. The first of these conferences took place in the morning. Some period of time passed and the parties returned to the court-
room after defense counsel was made aware of some possible impeachment material for the government’s key witness. After
discussing this Brady issue and pushing the trial back a few days, defense counsel segued into an argument regarding a particular
voir dire request. The government had previously asked for permission to ask each possible juror a few, additional questions
beyond the normal questions asked by court personnel. The Court reviewed their requests and drafted the following in place of the
government’s suggested question #6. Commonwealth’s Proposed Voir Dire (April 29, 2011).

The law allows the government to prove its case –even a homicide case like this –on the testimony of a single witness…
provided that you find that witness to be credible. Can you follow that instruction?

At the second conference with the Court, counsel for Rodgers expressed his opposition to that question. He believed it to be “a
misstatement of the law”. Motion Hearing, pg. 14 (May 2, 2011). The Court’s reply was, “Well, you have an appealable issue. That
is what we are using.” Id.

The thrust of Rogers’ position is that “it is inopposite to the jury instructions and the law in the state of Pennsylvania.” Id., at
15. He supported his position by referencing the standard jury charge under 4.13B which addresses the uncorroborated testimony
of a witness in a sexual offense. Id.

Then and now, the Court does not see how its discretion was abused in allowing potential jurors to be asked this question. Both
parties provided the Court with a sufficient picture of the case so as to allow the Court to gauge the propriety of the question as it
relates to the unique facts of this case. The opening arguments of both lawyers stayed true to their representations. 

As for this question or something similar not being contained within the standard jury instruction, Rodgers is correct. It is not
there. However, as far as it being inconsistent with Pennsylvania law. Rodgers is not correct. A basic understanding is all that is
needed to dispose of his argument. A very common crime in this Commonwealth is driving under the influence of alcohol or its
more recent title, driving after imbibing. The overwhelming majority of convictions for this crime are the direct result of one
witness – the arresting police officer. He traditionally testifies to his observations and renders an opinion filtered through his train-
ing and experience. The government’s case will rise and fall on whether the jury believes that single witness. Everyone knows that
to be the case but the Court hears not a single whisper.

The same goes for this case. As portrayed by Rodgers, this case hinged upon “the testimony of Denise Love-Strover.” See, TT,
pg. 675. She said she saw Rodgers shoot Derrick Smith. TT, pgs. 198, 200, 245. She said Rodgers fired 4 or 5 shots and then he ran
away. TT, pgs. 204, 246. She later identified Rodgers out of a group of photographs. TT, pg. 207. She also gave a statement to police
and identified the shooter. TT, pg. 253. Later, she gave a second statement to police. TT, pg. 253. The number of shots was some-
what confirmed by Officer Rich. He heard 3 or 4 popping sounds from a short distance away. TT, pg. 66. Four bullet casings were
found in the immediate area of the murder weapon. TT, pgs. 137, 402, 403. A tape recorded statement, played for the jury during
Ms. Strover’s second visit to the witness stand, corroborated her earlier testimony, that she was on the front porch when she saw
Rodgers shoot Derrick Smith. TT, pg. 587. Given these facts, which did not stray far from what the Court was made aware of when
it passed judgment on the voir dire request, the Court allowed the possible jurors to be informed of the obvious – the prosecution
can establish guilt through the testimony of one, believable, witness.

Motion to Recuse
The previous issue provides the backdrop for Rodgers’ argument that this Court should have recused itself from the trial.

Motion Hearing, pg. 16 (May 2, 2011). After the trial was postponed for a few days to allow for some impeachment material to be
fully flushed out and given to defense counsel, counsel for Rodgers used the face-time with the Court to revisit the previously
granted voir dire question. Motion Hearing, pg. 13 (“Your Honor, before we move on, I want to address one other issue that we had
raised this morning, and that is the granting of an amended Question 6 for the proposed [v]oir [d]ire.”). A short dialogue between
counsel and the Court followed. Both were steadfast in their position. Counsel for Rodgers felt his view of the law was correct. The
Court believed it acted consistent with Pennsylvania law. Motion Hearing, pg. 14. In essence, both sides agreed to disagree.

Counsel : Your Honor, I believe that that is a misstatement of the law.

The Court : Okay. Well, you have an appealable issue. That is what we’re using. Let’s go.

Counsel : Your Honor, if I could please make a record.

The Court : I’m through.
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Counsel : Let the record reflect that the Judge is walking away from the bench while I am trying to make a record; is
now gone into chambers and closed the door.

Motion Hearing, pg. 14-15 (May 2, 2011). Even thought the issue had now been preserved, Counsel proceeded to explain his
reasons why the Court was wrong in its voir dire ruling. Id., at pg. 15.

About 2 minutes after counsel’s speech ended, the proceedings began anew. Counsel for Rodgers asked this Court to step aside.
Id., at pg. 16. His reasons followed :

Counsel : You seem to have presented some animosity towards me even when I’m making a legal objection to some-
thing that was ruled upon earlier. You didn’t allow me to finish my objection. You indicated that it would be a basis for
an appeal, and I don’t understand why, as an elected official, we’re dealing with a homicide trial when I have legal
support for my position. You failed to allow me to place on the record in your presence so that you could consider it.
If you’re showing me that lack of professional responsibility with regard to a pretrial motion that I wanted to address
based on a ruling that I have found legal support to say that I believe your Honor is wrong, your response was, you
can take it up on appeal.

My client’s entitled to a fair process. You seem to be indicating through your actions or your lack of desire to hear my
legal objections to issues that you will do nothing but prevent him from having a fair trial.

***     ***     ***
I’m quite confused as to why this Court is acting in such a manner towards me when I’m simply trying to create a
record for a client charged with criminal homicide. As a result, I feel that there is something personal that you have
against me, and I’m asking you to recuse yourself.

The Court : I’m not recusing myself, but I’ll tell you what I do get disturbed about you. I think you grandstand. I think
you’re redundant. I think you make up issues.

When you were here the last time, you said, “I’m going to file a motion by noontime.” You never filed it. You say
things that you’re going to do and you don’t do it. You look for any little thing you can hang your hat on to slime your
way out of what the prosecution…

Counsel : Slime my way out, Your Honor?

The Court : Slime your way out.

Counsel : These are disgraceful comments. I’ve made no such..

The Court : You lied the last time you were here. You said you we’re going to …

Counsel : How did I lie? That’s…

The Court : You said you’d have a motion filed here by 1:00 last time when you didn’t agree with my ruling.

Counsel : I happened to speak with your law clerk and he told me you would never change your mind, so I left it at
that, and that was the reason why. How dare you accuse me of sliming something.

The Court : That’s exactly what it was.

Counsel : I’m asking for your recusal on this case based on these remarks.

The Court : I’m not recusing myself.

Id., at pgs. 16-19.

The standard governing recusal requests is well established. “[A] trial judge should recuse himself whenever he has
any doubt as to his ability to preside impartially in a criminal case or whenever he believes his impartiality can be
reasonably questioned.” Commonwealth v. Goodman, 311 A.2d 652, 654 (Pa. 1973). It is presumed that the judge has
the ability to determine whether he will be able to rule impartially and without prejudice, and his assessment is per-
sonal, unreviewable, and final. Commonwealth v. Druce, 848 A.2d 104, 108 (Pa. 2004). “Where a jurist rules that he or
she can hear and dispose of a case fairly and without prejudice, that decision will not be overturned on appeal but for
an abuse of discretion.” Commonwealth v. Abu-Jamal, 720 A.2d 79, 89 (Pa. 1998), Commonwealth v. Blakeney, 946
A.2d 645, 662 (Pa. 2008) (alteration in original) (parallel citations omitted). Moreover, the party requesting recusal
bears the burden of producing evidence that establishes bias, prejudice, or unfairness. Commonwealth v. White, 910
A.2d 648, 657 (Pa. 2006). This evidence must raise a substantial doubt as to the jurist’s ability to preside impartially.
Id.”

Commonwealth v. Montalvo, 986 A.2d 84,101 (Pa. 2009).

The Court faithfully followed this body of law when it denied the recusal request. In the Court’s view, the voir dire ruling had
already been made. Counsel disagreed with the ruling. The Court acknowledged preservation of the issue. At this point, there was
no need for counsel to “make a record”. This extraneous act then led to a second dialogue with counsel. Review of the transcript,
in the quiet solitude that chambers provide, shows an agitated jurist. However, that agitation did not then transform itself into
impartiality. A few days later the trial started with the Court, and counsel, confronting juror and witnesses issues. Four days of tes-
timony followed. Review of the entire transcript and the various legal issues that arose does not show the infiltration of the any
bias, prejudice or unfairness.1

In-Court Witness Identification
Before the second day of testimony began, an issue arose about the in-court identification of Mr. Rodgers by 2 witnesses. Trial

Transcript, 259-277. After lengthy discussions with counsel, the Court conducted a hearing, outside the presence of the jury, to
ascertain the facts surrounding the identification. The government called two witnesses : Samuel Harris and Sharon Harris. TT,
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278-300; 300-309. The defense called Gregory Matthews, a detective with the Allegheny County Police Department. TT, 310-312.
The Court heard further argument from both lawyers and then ruled the identification evidence was admissible. TT, 320 (“I will
allow the testimony.”).

“When I think about this situation I think the issue that I was trying to get to was the ID on the date when the shoot-
ing took place, what was the backdrop for this initial ID? I was impressed by Mr. Harris and Ms. Harris’ testimony
because it was such a traumatic experience that someone runs in front of your car and Ms. Harris says stop and Mr.
Harris says stop and Mr. Harris goes on to say [he was] eight feet [away]…in terms of looking at this person’s face
and I got the impression it startled him so much that it made an impression on him. That is the pivotal point for me in
terms of …how he remembered whoever it was that bent down and picked up something and went on further and their
shoe was off, all of this was in a relatively short range from where the couple was.

Ms. Harris saw him running down the street. What made her remember him was that he had a very effeminate look.
It looked like it could have been a woman almost. It made an impression on her.

When I think about what happened when they came to court, I didn’t see any intervention that I thought was on behalf
of the government that constructs or contaminates the situation.

TT, 317-318.

The out-of-court identification circumstances were not so suggestive to deny Rodgers due process. As such, the in-court iden-
tification testimony was not tainted and the jury assigned whatever weight and believability it wanted to this evidence. See,
Commonwealth v. Ransome, 402 A.2d 1379,1382 (1979)(“The relevant factors are… : [t]he opportunity of the witness to view the
criminal at the time of the crime, the witness’ degree of attention, the accuracy of his prior description of the criminal, the level
of certainty demonstrated at the confrontation, and the time between the crime and confrontation.”).

Weight of the Evidence
The claims that the weight of the evidence does not support either conviction were raised in Rodger’s post-sentence motion.

The Court addressed this very issue in a 4 page opinion on December 19, 2011. Review of the supporting points in the Concise
Statement convinces this Court that no further discussion is necessary.

BY THE COURT:
/s/Williams, J.

1 The Court notes Rodgers has not identified any instance after the motion was made where this supposed bias, prejudice or unfair-
ness was present.

Commonwealth of Pennsylvania v.
John Rand

Criminal Appeal—Bond Revocation—Drug Testing—Implied Condition of Bond

No. CC 2011 09 655. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 17, 2012.

OPINION
Mr. Rand has appealed from this Court’s action on June 18, 2012 of revoking his bond because of a positive drug test. As is

required by our Rules of Appellate Procedure, this opinion sets forth the reasons why the Court took that action. Pa.R.A.P.
1762(g)(“…the judge who made the bail determination below shall forthwith file of record a brief statement of the reasons for the
determination…”.).

Before we get to the justification more procedural history needs catalogued. The day after Rand’s bond was revoked, his lawyer
filed a Petition for Habeas Corpus relief. The June 19th filing headquartered his position upon a Pennsylvania trial court not
having statutory or constitutional authority to support the revocation decision. Petition, paragraph 13 (June 19, 2012). On June
20th, the Court set a date for an evidentiary hearing and oral argument. On June 27th, both parties gathered. Neither presented
any evidence. Both engaged in oral advocacy in support of their respective positions. The Court took the matter under advise-
ment. On July 5th, the Court denied the habeas corpus petition. On July 9th, at 1:44 p.m., Rand’s lawyer filed with this Court a
Motion for Transfer to Renewal Center. Thirty-two minutes later, in the Superior Court of Pennsylvania, Rand filed an Emergency
Petition for Review Under Pa.R.A.P. 1762(b) from the July 5th Order of Court Denying Habeas Corpus Relief. The very next day,
this Court authorized Mr. Rand to be transferred from the Allegheny County Jail to an alternative housing facility known as the
Renewal Center. See, Order, (July 10, 2012). The Superior Court also issued an order on July 10th. Its per curiam order “denied
without prejudice” Rand’s petition for review. The major reason for the Superior Court’s action was counsel’s failure to attach
the Court’s reasons.1 On July 11th, counsel for Rand filed a Second Emergency Petition for Review. Counsel, in an effort to fix the
defect, referenced the June 18th hearing transcript, and quoted various comments from the Court and spun those comments as
the reasons why the Court did what it did.

It is this Court’s firm belief that it has the statutory and constitutional authority to take the action it did.
The Court’s statutory authority comes from 2 sources; one explicit and one implicit. Rule 526(a)(2) says a person on bond shall

“obey all further orders of the bail authority.” When this Court was confronted with one who created the appearance of being under
the influence of something, the Court ordered Rand to be drug tested. This was a “further order of the bail authority”. Mr. Rand
needed to participate or face revocation for his failure to abide by an order of “the bail authority”. The results of the drug test were
positive for opiates. Now, faced with the positive result, the Court revoked his bond.

Rand’s argument really focuses on the revocation aspect as not being allowed and not the directive to submit to the test.
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According to Rand, revocation of his bond cannot be based upon an “alleged” positive drug test for a controlled substance. See,
Emergency Petition, pg. 5 (July 9, 2012). As for the “alleged” positive result; there is nothing alleged about it. The Court accepted
that as fact when it was initially presented to the Court by pre-trial services personnel. However, when confronted with the Habeas
Petition, it rethought its position and gave counsel time to prepare for an evidentiary hearing. When no witnesses were called, the
Court’s initial assessment of believing the result was positive was, once again, confirmed. The Court took this position, in large
part, because it heard nothing contrary to that assertion from Rand.

A supporting point to this aspect of Rand’s argument is that Pennsylvania law is on his side of the debate. He is mistaken. He
references Commonwealth v. Rivera, 367 A.2d 719 (Pa. 1976) and Commonwealth v. Ramsey, 19 D. &C.3d 156 (Blair 1981). Rivera’s
quote, that appears in Rand’s written papers, is that

“By itself drug use, even habitual use, is not a crime in this State. Our statute law prohibits the unauthorized manu-
facture, possession, sale and distribution of controlled substances such as heroin and marijuana. The mere use of
such drugs, however, is not an offense under the law, nor may the mere status of drug addiction be constitutionally
punished as a criminal offense.”

367 A.2d at 721. Our Supreme Court made this comment during a discussion about the admissibility of evidence showing prior
criminal activity. To extract this comment and inject it into the present discourse is, shall we say, stretching it way past the point
of persuasion.2

Rand references the passages in Ramsey that are most helpful to him. However, the full import of that common pleas court deci-
sion rests upon the evidentiary standard applicable to a bond revocation proceeding.

“We consequently hold that, in order to obtain a decree or declaration of bail revocation for violation of a ‘good behavior’
condition based upon subsequent criminal conduct, the Commonwealth must produce at the show cause hearing either
(a) proof that defendant has been convicted thereof after trial,
(b) proof that defendant has entered a plea of guilty thereto, or
(e) proof by a preponderance of the evidence that defendant committed the alleged criminal offense.”

19 Pa.D&C.3d at 161. Using Ramsey as authority for the necessary standard of proof, Rand’s positive drug test, an unchallenged
fact on this record, was proven by a preponderance of the evidence.3

There is also implicit authority, supported by precedent, for the Court to have taken the action it did. The Court believes an
implied condition of being on bond is that one shall not use controlled substances that are not obtained through a valid prescrip-
tion. Recently, our Superior Court recognized that a defendant’s “written acknowledgement of the terms and conditions of his
probation…is an obvious, implied condition of his probation.” Commonwealth v. Allshouse, 33 A.3d 31,38 (Pa. Super. 2011).
Allshouse relied upon Commonwealth v. Vilsaint, 893 A.2d 753,757 f.n.5 (Pa. Super. 2006)( “[t]he courts have recognized ‘implied
conditions’ of probation, such as ‘do not commit another crime.’ Such implied conditions are obvious in nature.”). While not cited
in Allshouse, our state Supreme Court’s decision in Commonwealth v. Infante, 888 A.2d 783 (Pa. 2005) is also supportive of this
Court’s action. The Infante issue was “whether the sentencing court had the authority to revoke [ ] probation and impose a prison
sentence on the basis of a conviction that occurred subsequent to the imposition of probation, where, at the time probation was
imposed, the criminal conduct underlying that conviction was known to the court but the court deferred consideration of the crime
pending the outcome of the trial.” Id., at 785. In the prelude to its conclusion, Superior Court jurisprudence was referenced.

“Additionally, the Superior Court has recognized on numerous occasions that, ‘an implied condition of any sentence of
probation is that the defendant will not commit a further offense.’ Commonwealth v. Mallon, 267 Pa. Super. 163, 406
A.2d 569, 571 (Pa. Super. 1979); see also Commonwealth v. Martin, 262 Pa. Super. 113, 396 A.2d 671, 674 n.7 (Pa. Super.
1978); Commonwealth v. Duff, 201 Pa. Super. 387, 192 A.2d 258, 262 (Pa. Super. 1963), rev’d on other grounds, 414 Pa.
471, 200 A.2d 773 (Pa. 1964).”

Id., at 790. This body of law appears to have been part of the Infante Court’s conclusion to affirm the trial court’s revocation
sentence.

“In short: not being convicted of an intervening crime was at least a known and implied condition of appellee’s October
2002 probation; and the intervening conviction warranted a revocation of that probation.”

Id., at 794.

As set forth here, Pennsylvania law allows for implied conditions to serve as a basis to change one’s status. While the case law
discussed arises from the probation setting, it has cross-over appeal. Probation is a matter of judicial grace granted after the exer-
cise of a court’s discretion. Pre-trial release is also a matter of judicial discretion being exercised in a reasonable manner before
a determination of guilt. The Court used this implicit authority to revoke Rand’s bond when his test showed he recently consumed
illegal substances.

The Court also believes it has the constitutional authority to take the action it did. The Court acknowledges the two constitu-
tional provisions that speak to bail. However, this Court views its foundation springing more from the 6th Amendment. Each
person is guaranteed the effective assistance of counsel. Someone under the influence of something cannot effectively interact with
his lawyer thereby hampering the ability of his lawyer to discharge that constitutional protection. Related to this principle is this
Court’s responsibility and obligation to make sure the citizen accused takes actions only after he has made a knowing, voluntarily
and intelligent decision to do the same. In the present matter, Rand appeared before this Court to waive his right to a speedy trial.
During the beginning stages of this process, is when the Court made the assessment that a knowing, intelligent and voluntary waiver
of this constitutional right might not be possible.

Also contributing to the Court’s stance is our institutional interest in protecting the community. Those who are released on bond
and come to a court proceeding under the influence are showing that they are a danger to themselves and to all others who interact
with them. This Court is well aware of the number of deaths in Allegheny County attributed to the misuse of controlled substances.
If a relatively simple drug test from saliva or urine shows the use of controlled substance, this Court will not sit on its hands and
do nothing. A change in that person’s status not only protects that person from him or herself but it provides a modicum of protec-
tion for our community. 
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For the reasons set forth herein, the Court revoked Mr. Rand’s bond.

BY THE COURT:
/s/Williams, J.

1 In fairness to counsel, he could not do the impossible. He could not give the Superior Court what he did not have. This opinion
eliminates that procedural defect.
2 Not one of the 15 cases which have referenced Rivera since 1976 have strayed as far as Rand wants that opinion to go.
3 To prove a fact by a preponderance of the evidence, the Commonwealth must prove that the existence of the contested fact is
more probable than its non-existence. Commonwealth v. Scott, 850 A.2d 762, 764 (Pa. Super. 2004).

Commonwealth of Pennsylvania v.
Linda Jackson

Criminal Appeal—Sufficiency—Hindering Apprehension or Prosecution

No. CC 2011-02328. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 23, 2012.

OPINION
The Commonwealth charged Linda Jackson with committing a single crime back on January 27, 2011. The government accused

her of hindering apprehension or prosecution of her son, Quinn Jackson. On April 2, 2012, the Court held a non-jury trial on this
accusation. The government presented oral testimony from four City of Pittsburgh police officers. In her defense, Ms. Jackson tes-
tified. The resolution of the matter, as is so often the case, boiled down to credibility. This Court “believ[ed] that…she knew” her
adult son was in the house, Trial Transcript (“TT”), pg. 52 (April 2, 2012)1, and, as such, found her guilty of this 3rd degree felony.
Sentencing followed immediately thereafter. The Court imposed 18 months of non-reporting probation. T.T., pg. 55, 56. Three days
later, Jackson sought post-sentence relief. Her motion claims the evidence is not sufficient. More particularly, she says “[t]he
evidence was not sufficient to prove that [she] harbored or concealed the whereabouts of [her son], even if she lied [about] his
whereabouts.” Post-Sentence Motion, paragraph 4, (April 5, 2012). This defect, according to Jackson entitles her to “a new trial.”2

Through an April 10th order, Jackson was given time to supplement her PSM and the Commonwealth was directed to file a
written response no later than July 3, 2012. The defense has chosen not to supplement its PSM. The government, for reasons known
only to its advocate, has chosen to ignore this Court’s directive to file a response.

Considering the only issue before the Court is the sufficiency of the evidence, it is best to start with the crime itself. Our legis-
lature has defined the crime of Hindering Apprehension or Prosecution as follows:

§ 5105. Hindering apprehension or prosecution.

(a) Offense defined. —A person commits an offense if, with intent to hinder the apprehension, prosecution, conviction or
punishment of another for crime or violation of the terms of probation, parole, intermediate punishment or Accelerated
Rehabilitative Disposition, he:

(1) harbors or conceals the other;

(2) provides or aids in providing a weapon, transportation, disguise or other means of avoiding apprehension or effecting
escape;

(3) conceals or destroys evidence of the crime, or tampers with a witness, informant, document or other source of infor-
mation, regardless of its admissibility in evidence;

(4) warns the other of impending discovery or apprehension, except that this paragraph does not apply to a warning given
in connection with an effort to bring another into compliance with law; or

(5) provides false information to a law enforcement officer.

18 Pa.C.S. Section 5105.

The government’s charging document, the Information, does not specify which of the various provisions it is pursuing. The only
clue it provides is the assertion that she “lied about the whereabouts of Quinn Jackson”. Of the 5 possible predicates for prosecu-
tion, the 5th - provides false information to a law enforcement officer - appears the most likely candidate.3

This 5th predicate was not always worded the way it is today. In 1991, the statute read as follows:

(5) volunteers false information to a law enforcement officer.4

Two Superior Court decisions provided the definitional scope of this 1991 version of the 5th predicate. The holding in both cases
was that “providing [false] statements in response to questions initiated by law enforcement officers does not constitute the type
of conduct defined as hindering apprehension or prosecution under 5105.” Commonwealth v. Neckerauer, 617 A.2d 1281,1285 (Pa.
Super. 1992) and Commonwealth v. Gettemy, 591 A.2d 320,322 (Pa. Super. 1991)(Defendant “contends that this section can not
apply to her because she did not volunteer false information to the police as proscribed by the statute. We agree.”).

Given this historical perspective and the substantive change in the language, the Court finds the evidence was sufficient to
convict. Officers approached the door and knocked. The defendant answered the door. They introduced themselves and told her
why they were there (“[T]o serve a felony warrant on [your] son, Quinn Jackson.” TT, pg. 11. Officer Toth asked if Quinn was in
the residence. The defendant said, “No”. Officer Toth then asked was anyone in the residence “besides herself”. Id. She told them
she was the only one there. Id. Subsequent events led the officers to conclude both of those statements were false. A false state-
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ment under these circumstances adequately demonstrated her intent to hinder the apprehension of her son.
BY THE COURT:
/s/Williams, J.

1 The transcript was filed on May 29, 2012 and has a tracking number of T12-0850.
2 The remedy for a successful challenge to the sufficiency of the evidence is not a new trial but a finding of not guilty. Counsel got
it correct in paragraph 4 of her PSM, but advanced the incorrect remedy in paragraph 5.
3 As noted previously, the government’s lack of a response could have provided some insight on the topic.
4 Commonwealth v. Gettemy, 591 A.2d 320, 322 (Pa. Super. 1991).

Commonwealth of Pennsylvania v.
Merton Louis Norton, Jr.

Criminal Appeal—Robbery—Sentencing (Mandatory)—Guilty But Mentally Ill—Consecutive Sentences—Same Criminal Episode

No. CC 200815176. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 16, 2012.

OPINION
This is an appeal by the Defendant, Merton Louis Norton, after a Guilty But Mentally Ill plea on May 12, 2011 to one count of

Robbery-Inflict Serious Bodily Injury in violation of 18 Pa.C.S.A. § 3701(a)(1); four counts of Aggravated Assault in violation of 18
Pa.C.S.A. § 2702(a)(1); one count of Possession of Firearm Prohibited in violation of 18 Pa.C.S.A. § 6105(a)(1); Firearms Not To Be
Carried Without a License in violation of 18 Pa.C.S.A. § 6106(a)(1); one count of Possession Of Weapon in violation of 18 Pa.C.S.A.
§ 907(b); one count of Theft By Unlawful Taking in violation of 18 Pa.C.S.A. § 3921(a); four counts of Simple Assault in violation of
18 Pa.C.S.A. § 2701(a)(3); and, one count of Fleeing or Attempting to Elude Officer in violation of 75 Pa.C.S.A. § 3733(a). On July
25, 2011 Defendant was sentenced to 10 to 20 years at Count 5, Robbery-18 Pa.C.S.A. § 3701(a)(1); a consecutive sentence of 10 to
20 years at Count 6, Aggravated Assault-18 Pa.C.S.A. § 2702(a)(1); and, concurrent sentences of 10 to 20 years for Aggravated
Assault at Counts 7, 8 and 9. No further penalty was assessed on the other counts to which the plea was entered. On August 23,
2011 Defendant filed a Notice of Appeal to the Superior Court. On August 25, 2011 an Order was entered directing Defendant to
file a Concise Statement of Matters Complained of on Appeal. On January 18, 2012 Defendant filed his Concise Statement of
Matters Complained of on Appeal which set forth the following:

“A. The court erred in imposing two consecutive mandatory sentences pursuant to 42 Pa.C.S. 9714 for Robbery and
Aggravated Assault, respectively, insofar as both crimes were committed on the same date and as part of a single criminal
episode. Commonwealth v. McClintic, 589 Pa. 465, 909 A.2d 1241 (2006). Although this issue was not raised at trial, sen-
tencing, or in post-sentence motions, it has not been waived insofar as it goes to the legality of the defendant’s sentence.”

BACKGROUND
This matter arises out of a robbery and shooting that occurred on September 15, 2008 in Carnegie, PA. At that time Defendant

entered a restaurant in Carnegie and, pointing a gun at several of the restaurant employees, stole a money bag containing approx-
imately $1000.00. (T. 11/17/09, pp. 9-11) Defendant then left the restaurant, however, the Carnegie Police were immediately noti-
fied and gave chase as Defendant fled the scene of the robbery in a vehicle. During the vehicle chase Defendant’s vehicle came to
abrupt stop, Defendant exited the vehicle and began firing at Carnegie Police Officer Samangy. (T. 11/17/09, pp. 12-14) Defendant
then began running and was pursued by several officers, including Chief Jeffrey Harbin. During the chase, Defendant fired shots
at the pursuing officers, including Chief Harbin. Chief Harbin ultimately caught up to Defendant and persuaded him to throw his
gun to the ground and surrender. (T. 11/17/09, pp. 14-18) Defendant was charged with numerous offenses including criminal
attempt homicide, robbery, aggravated assault, simple assault, theft, recklessly endangering, fleeing police officers and various
firearm offenses.

On November 17, 2009 Defendant entered a plea of no contest to the charges of criminal attempt homicide and pled guilty on
the remaining charges. (T. 11/17/09, pp. 18-20) At that time the Commonwealth stated on the record that pursuant to 42 Pa.C.S.A.
§ 9714, Defendant was a second strike offender and the Commonwealth would file a mandatory notice as required by the act. (T.
11/17/09, p. 21)

On February 5, 2010 Defendant filed a Petition to Withdraw Guilty Plea. On August 20, 2010 a mental health evaluation was
ordered and on October 7, 2010 Defendant was involuntarily committed for mental health treatment. Defendant’s mental health
treatment was extended by an Order of January 24, 2011.

On May 12, 2011 the Commonwealth withdrew 16 counts of the information, including the charges of criminal attempt homicide;
theft; five counts of simple assault; and, six recklessly endangering counts. At that time, Defendant was advised of the potential
sentences as follows:

“The Court: I will go through this with you. At CC 200815176, at the original count five you were charged with one count
of robbery involving serious bodily injury. That is a felony in the first degree which means that is punishable by up to 20
years in prison and/or $25,000 fine. Do you understand that?

The Defendant: Yes.

The Court: Then the original count 6, 7, 8 and 9 you are charged with four separate counts of aggravated assault involv-
ing serious bodily injury. Each of those are felonies of the first degree which means each is punishable by up to 20 years
in prison and/or $25,000 fine a piece. Do you understand that?

The Defendant: Yes.” (T. 5/12/11, pp. 4-5)(Emphasis added)
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Defendant was also advised of the potential sentence range and fines on each of the other counts to which he was pleading.
(T. 5/12/11, pp. 5-6) Defendant then entered a general plea of guilty but mentally ill to each of the remaining counts.

An evidentiary hearing concerning Defendant’s plea of guilty but mentally ill took place on June 2, 2011. At that time, after
considering all of the relevant records and evidence submitted, Defendant’s plea of guilty but mentally ill was accepted pursuant
to 18 Pa.C.S.A. § 314. (T. 6/2/11, pp. 2-4)

On July 25, 2011 Defendant was sentenced. It was noted the Commonwealth had filed a notice of intent to seek mandatory
sentencing pursuant to 42 Pa.C.S.A. § 9714. (T. 7/25/11, p. 5) The Commonwealth also proved that Defendant had been convicted
of a 1989 robbery in Somerset County. (T., pp. 5-6)

After consideration of the presentence report, including Defendant’s mental health records, reports, summaries and information
as well as the Court’s review of the facts of the offenses, Defendant was sentenced as set forth above, including two consecutive
sentences of 10 to 20 years for the first degree felonies of robbery and aggravated assault.

DISCUSSION
In his Concise Statement Defendant contends it was error to impose two consecutive mandatory sentences pursuant to 42

Pa.C.S.A. § 9714 for his convictions for robbery and aggravated assault arising out of the same criminal episode on September 15,
2008. Defendant contends that pursuant to Commonwealth v. McClintic, 909 A.2d 1241 (2006) the Court may not utilize the sen-
tencing enhancement provisions of § 9714 to impose more than one mandatory sentence arising from the same criminal episode.

42 Pa.C.S.A. § 9714, Pennsylvania’s “Three Strike” law provides as follows:

(a) Mandatory Sentencing

(1)Any person who is convicted in any court of this Commonwealth of a crime of violence shall, if at the time of the com-
mission of the current offense the person had previously been convicted of a crime of violence, be sentenced to a minimum
sentence of at least ten years of total confinement, notwithstanding any other provision of this title or other statute to the
contrary. Upon a second conviction for a crime of violence, the court shall give the person oral and written notice of the
penalties under this section for a third conviction for a crime of violence. Failure to provide such notice shall not render
the offender ineligible to be sentenced under paragraph (2).

(a.1) Mandatory Maximum.— An offender sentenced to a mandatory minimum sentence under this section shall be sen-
tenced to a maximum sentence equal to twice the mandatory minimum sentence, notwithstanding 18 Pa.C.S. § 1103
(relating to sentence of imprisonment for felony) or any other provision of this title or other statute to the contrary. 42
Pa.C.S.A. § 9714(a)(1), (a.1)

In McClintic, the Defendant burglarized and robbed the home of an 85 year old neighbor on two separate occasions, June 27,
2002 and July 5, 2002. The defendant was found guilty of robbery, burglary, criminal mischief and indecent assault arising out of
the June 27, 2002 incident and robbery, burglary, criminal mischief and possession of a control substance arising out of the July 5,
2002 incident. At sentencing the Commonwealth established that the defendant had two prior convictions for crimes of violence
which qualified him as a “three strike” offender pursuant to 42 Pa.C.S.A. § 9714(a)(2). Consequently, for the June 27, 2002 inci-
dent, the trial court sentenced the defendant to two consecutive 25 to 50 years imprisonment sentence, one for the robbery and one
for the burglary. For the July 5, 2002 incident the trial court sentenced the defendant to two consecutive terms of 25 to 50 years of
imprisonment, one for the robbery and one for burglary. The defendant challenged the trial court’s application of the § 9714(a)(2)
sentence enhancement for both offenses committed on June 27, 2002. The Supreme Court, applying § 9714, considered:

“Whether it was proper for the trial court to impose two separate sentence enhancements…for two crimes,…which
occurred during the same criminal episode.” Commonwealth v. McClintic, 909 A.2d 1241, 1245 (Pa. 2006)

The Court, after reviewing the language of the act and the purpose of the enhancement provisions, held that only one sentence
could be enhanced because the multiple enhanced sentences essentially sentenced the defendant as a third and fourth strike
offender, which contradicted the recidivist philosophy behind the three strikes law. McClintic, 909 A.2d at 1251.

However, the defendant’s challenge in McClintic to the legality of the sentence under the sentencing enhancement provisions
of § 9714 was appropriate because, as noted by the Court,

“Appellant was convicted of robbery and burglary, both felonies of the first degree. The crimes code permits the sentence
of no more than 20 years of imprisonment for a first degree felony. See 18 Pa.C.S.A. § 1103(1). Thus the 50 to 100 year
sentence imposed by the trial court would exceed the statutory maximum and be illegal unless the Three Strike Law
allows for certain enhancements for both the robbery and burglary committed in the same criminal episode.” McClintic,
909 A.2d at 1245.

In the present case, although the Commonwealth noted and filed the appropriate notice pursuant to § 9714, Defendant was not
sentenced utilizing the enhancement provisions. As previously noted, Defendant was advised at the time of his guilty plea that pur-
suant to 18 Pa.C.S.A. § 3701(b), the offense with which he was charged, Robbery under § 3701(a)(1)(i) or (ii), was a felony of the
first degree. Likewise, Defendant was advised that pursuant to 18 Pa.C.S.A. § 2702(b), Aggravated Assault under 18 Pa.C.S.A.
§2702(a)(1), was also a felony of the first degree. Defendant was also advised that pursuant to 18 Pa.C.S.A. § 1103(1) a felony of the
first degree carries a term of imprisonment of not more than 20 years. Consequently the consecutive sentences imposed upon
Defendant of 10 to 20 years were not pursuant to the enhancement provisions of § 9714(a)(1). Defendant’s consecutive sentences
were entered upon consideration of the facts and circumstances surrounding the offenses and the presentence report, including
Defendant’s criminal and mental health record. Defendant was either given concurrent sentences or no further penalty to the addi-
tional charges that Defendant plead to, which included four counts of aggravated assault, four counts of simple assault, three
counts related to possession and use of a firearm and one count of fleeing and eluding. The intention was to sentence Defendant to
a total of 20 to 40 years incarceration in consideration of the record in this case. Defendant was found to be “a danger to society”
with “an extensive history of firearm violations, robberies and kidnapping.” (T. 7/25/11, p. 10) Consequently, there was no error in
the sentences as imposed.

BY THE COURT:
/s/Todd, J.
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Jennifer L. Kercher v.
Scott D. Kercher

Custody

1. Mother’s request to relocate with the parties’ children was denied. Mother initially indicated that the custody hearing
improperly dealt with relocation; however, her pretrial statement clearly indicated that the issue of custody and the issue of her
request for relocation were both to be heard. She argued that it wasn’t truly a relocation case even though she chose to move
from the marital residence in Allegheny County to a residence in New Castle. She argued that the father would enjoy more time
with the children based on her proposal for custody than he was enjoying during the parties’ separation prior to trial. The trial
court disagreed, however, in that the father enjoyed significantly more time with the children prior to the mother’s unilateral
choice to move.

2. Since the hearing on custody took place after the enactment of the custody statute that took effect on January 24, 2011, the
court addressed all of the statutory factors for relocation as well as custody.

3. In reviewing such factors, the court determined that the father was more actively engaged with the children than was the
mother. He was heavily involved in the children’s day to day care, including medical, educational, recreational, cultural, and
religious issues. The children have strong relationships with the paternal grandparents who reside in the Pittsburgh area. The
children’s school in Allegheny County was more suitable to the children in that it was smaller and more intimate than the school
in which the mother placed them in New Castle during the separation. One of the children was bullied at that school. The court
did not find the mother to be credible in her testimony in finding that the father was a risk to the children. The court determined
that the father would offer the children more stability and continuity and would facilitate a more protective environment for the
children.

4. The mother’s argument that a move back from New Castle to Allegheny County would disrupt the children’s lives, yet the
court noted that the mother did not show such concern when she unilaterally moved them from Allegheny County to New Castle
in the first place. The court also found that the mother had no compelling reason to stay in New Castle as her employment is in
Pittsburgh.

5. The psychological evaluator and the court believed that a shared custody arrangement would be best for the children, but due
to the mother’s move, such an award was not possible and, therefore, the court awarded the father primary custody of the children.

(Christine Gale)
Chrystal C. Tintsman for Plaintiff/Mother.
Jacqueline K. Stevens for Defendant/Father.
FD 10-004676-002. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Evashavik DiLucente, J., 2012 CHILDREN’S FAST TRACK

OPINION
Evashavik DiLucente, J.—June 25, 2012

Following a Custody and Relocation Trial on March 28 and March 29, 2012, this Court filed a Memorandum and Order of Court
on April 19, 2012, denying Plaintiff ’s, Jennifer L. Kercher (“Mother”), relocation request and awarding primary custody to
Defendant, Scott D. Kercher (“Father’). On May 17, 2012, Mother filed a Notice of Appeal from that Order, along with a Concise
Statement of Matters Complained of on Appeal.

All but three (3) of the issues raised by Mother pertain to the weight of the evidence. It is axiomatic that this Court, as the fact-
finder, is free to believe all, part, or none of the evidence presented, and credibility of the witnesses and testimony offered is to be
determined and weighed by the trial Court, who presided over and viewed the witnesses first hand. Johnson v. Lewis, 870 A.2d 368
(Pa. Super. 2005); E.D. v. M.P., 33 A.3d 73 (Pa. Super. 2011). Moreover, expert opinion is not conclusive and is to be considered only
in conjunction with all the other evidence presented. See Watters v. Watters, 757 A.2d 966 (Pa. Super. 2000).

This Court’s findings were supported by the evidence, as set forth in its Memorandum and Order of April 19, 2012
(“Memorandum”). Thus, pursuant to Pa. R.A.P. 1925(a), this Court adopts its Memorandum as this Court’s Opinion with respect to
the issues raised relative to the weight of the evidence. A copy of that Memorandum and Order is attached hereto as Exhibit “A.”

The remaining three (3) issues raised by Mother relate to her relocation. First, Mother asserts that the Court erred in conduct-
ing a relocation hearing as neither party had requested such a hearing. (See No. 1 of Mother’s Concise Statement of Matters
Complained of on Appeal). This contention belies the facts and the pleadings in this case.

It was undisputed that in November 2010 Mother unilaterally moved the children from the marital residence to her parent’s
residence in New Castle, Lawrence County, immediately following which both parties filed Complaints for Primary Custody. (N.T.,
3/28 & 3/29/12, p. 160). Father also presented an emergency motion to the Court, contesting Mother’s relocation and requesting
that the children be returned to Allegheny County. The parties reached an interim custody agreement providing, inter alia, that
the children would continue to attend school in New Castle. The Order specifically provided, however, that its terms would not
establish a status quo and that its entry would not operate as a bar to either parties’ claims. The parties then proceeded through
the Generations program, evaluations, conciliations, etc.

When the parties were unable to reach a settlement, the matter was scheduled for trial. Both parties understood and operated
under the assumption that both custody and relocation were being tried. Indeed, Mother’s Pre-Trial Statement makes reference
to, and specifically acknowledges that the Court was to conduct a relocation hearing. (See Mother’s Pre-Trial Statement, Section
E. LEGAL ISSUES, p. 6). Likewise, in a recent post-trial petition, Mother acknowledged that her “relocation request” was denied
by this Court. (See Mother’s Petition for Stay of Custody Order, ¶ 2, attached as Exhibit “B”). Thus, Mother acknowledged, under-
stood, and indeed asserted, that the subject hearing included relocation. She never voiced a formal objection, or an opinion to the
contrary on the record. Hence, Mother has waived any error in this regard. Bednarek v. Velazquez, 830 A.2d 1267 (Pa. Super. 2003).

Next, Mother contends that it was error to hold “a relocation trial when Defendant [Father] continued to have substantive
custody time with the children.” (See No. 2 of Mother’s Concise Statement of Matters Complained of on Appeal). Mother’s
contention belies the fact that the parties were an intact family, sharing caretaking of the children on a daily basis prior to her
move. After Mother’s move, Father’s custody time was virtually limited to the weekends.
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In C.M.K. v. K.E.M, 2012 PA Super 76,     A.3d     , 2012 WL 1010005 (Pa.Super. Mar. 27, 2012), mother and father resided close
to each other in Mercer County, where Father had partial custody of their minor child. Mother proposed to move to Erie County,
approximately 68 miles away. Although mother had primary custody of the child, father had substantial partial custody time and
was actively involved in all aspects of the child’s life. The trial court denied mother’s move, even though Mother’s proposal would
have increased Father’s overall custody time.

The Superior Court affirmed, specifically finding that Mother’s move did constitute a relocation as it “would break the con-
tinuity and frequency of Father’s involvement with Child and therefore threatens significant impairment of Father’s ability to
exercise his custodial rights. Mother’s offer of additional custodial time for Father would not ameliorate these adverse effects.”
Id. at 76+. As set forth in this Court’s Memorandum, such is precisely the situation in the instant matter. (Memorandum, pp. 3-4,
7 & 10-11). Accordingly, Mother’s argument is wholly without merit.

Finally, Mother alleges that this Court erred in applying Gruber1, and in failing to apply Collins v. Collins, 897 A.2d 466
(Pa.Super.2006), to its analysis.

(See Nos. 3 & 4 of Mother’s Concise Statement of Matters Complained of on Appeal). This Court did apply Collins, supra, as set
forth in its Memorandum. (Memorandum, p. 2). Further, the Court applied Gruber since both parties’ pleadings were filed prior to
January 24, 2011, the effective date of the new Child Custody Act2 (the “Act”). (Memorandum, p. 3). In fact, Mother argued that
the applicable case law, rather than the Act, applied to the subject case. (See Mother’s Pre-Trial Statement, Section E, LEGAL
ISSUES, p. 6).

Regardless, since the entry of this Court’s decision, the Superior Court has held that even when a custody petition is filed before
the effective date of the Act, the provisions of the Act apply if the evidentiary hearing is held after the effective date. C.R.F. v. S.E.F.,
2012 PA Super 108,     A.3d     , 2012 WL 1893510 (Pa. Super. May 25, 2012). Therefore, the statutory relocation factors which were
not addressed in this Court’s Gruber analysis3, as well as the factors under §5328(a), relating to an award of any form of custody,
shall be addressed in this Opinion.

I. Relocation under §5337

The first remaining statutory relocation factor under §5337(h) is:

(1) The nature, quality, extent of involvement and duration of the child’s relationship with the party proposing to relocate
and with the nonrelocating party, siblings and other significant persons in the child’s life.

This Court found that the testimony disclosed that prior to separation, both Mother and Father shared in the caretaking of the
children. (N.T., 3/28 & 3/29/12, pp. 282-283, 371-385). This Court also found, however, that Father was more actively engaged with
the children during the marriage than was Mother. Father was deeply involved in the children’s medical care, education, extracur-
ricular, recreational, and cultural activities, sports, and religious upbringing. Father testified in great detail as to the extent of his
involvement in every aspect of the children’s lives. (Id. at pp. 371- 385). In fact, Father continues to be more involved with the chil-
dren’s education than is Mother, despite the fact that their school is in New Castle. (Id. at pp. 430-436, 450). While Mother testified
to her involvement in the children’s current activities and their daily routines, she gave little or no testimony of her involvement
or role in the caretaking of the children during the marriage. (Id. pp. 176-182).

This Court further found that the children have strong relationships with paternal grandparents, who reside in the Pittsburgh
area. In contrast, the children rarely saw their maternal relations and did not have comparable relationships with that side of the
family. (Id. at pp. 307 - 308).

(2) The age, developmental stage, needs of the child and the likely impact the relocation will have on the child’s physical,
educational and emotional development, taking into consideration any special needs of the child.

The second factor was also addressed in this Court’s Memorandum, in its discussion regarding the children’s school and their
special needs. This Court found that the children are better served by their Allegheny County school, St. Phillips Catholic School,
than the Mohawk District in New Castle. This Court agreed with Dr. Marlan, who testified that the smaller and more intimate
atmosphere of St. Phillips would provide more security and less opportunity for bullying and ridicule of the children because of
their disabilities.

While the parties spent much time disputing the severity and number of bullying incidents experienced by their son, they both
agreed that he had been bullied at Mohawk. (N.T. p. 52, 77, 163-167). Regardless of the severity or frequency of the bullying, the
parties’ son advised Dr. Marlan that he was bullied at Mohawk, was afraid, and did not like the way the kids treated him there. (Id.
at p. 53). this Court found that St. Phillips was better suited for the subject children. As Dr. Marlan explained, at

St. Phillips, it is a very small student body where all the kids get to know each other. As occasional new kid will come in
here or there, or one will leave.

It is like a family. There is a lot of support. There’s a tremendous amount of attention to things. Like, we tolerate differ-
ences. We understand differences. It is part of the ethos of that school. That, to me, given these two children who have
these minor disabilities, felt safer, more secure, better support system than an unknown.

Which I’ll point out, I don’t know Mohawk, but I’m familiar with big public schools. With six kindergartens, the pool gets
all tossed up in the air. In first grade, they don’t go on as a consistent class. They get mixed. So you are always dealing
with new peer groups.

(Id. at pp. 101 - 102).
Thus, the small and intimate school setting provided by St. Phillips will better meet the children’s needs and development.

(4) The child’s preference, taking into consideration the age and maturity of the child.

The subject children were not interviewed by the Court due to their ages.

(5) Whether there is an established pattern of conduct of either party to promote or thwart the relationship of the child
and the other party.

The Court does not find that either parent has a pattern of conduct which promotes or thwarts the relationship of the children
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with the other party. Both parties testified at great length in this regard. Mother claimed that Father attempted to alienate the chil-
dren from her, and Father alleged that Mother interfered with his phone calls and resisted giving him additional custody time. Both
parents have engaged in some questionable behavior. Nevertheless, the Court does not believe that either parent’s conduct rose to
the level of a pattern, or hindered the other’s relationships with the children.

(9) The present and past abuse committed by a party or member of the party’s household and whether there is a continued
risk of harm to the child or an abused party.

(10) Any other factor affecting the best interest of the child.

The ninth and tenth factors concern present or past acts of abuse and other relevant factors. As noted in its Memorandum, this
Court could not find, based on the evidence, that Father is violent or that he physically abused Mother. Mother’s testimony and
actions were inconsistent in many respects, and this Court simply did not find her to be credible. Likewise, Dr. Marlan could not
reconcile Mother’s abuse allegations with the facts and history presented her. Ultimately, Dr. Marlan determined that “. . . we are
not really talking about an abusive man here.” (N.T. p. 99). Finally, Mother did not assert that Father posed a risk to the children.
Thus, the Court finds this factor, as well as the tenth factor, are inapplicable.

In sum, this Court’s consideration of the remaining statutory relocation factors lend further support to its Memorandum and
Order of April 19, 2012.

II. Award of Custody under Section 5328
In awarding custody, this Court is required to “determine the best interest of the child by considering all relevant factors, giving

weighted consideration to those factors which affect the safety of the child.” 23 Pa. C.S.A. § 5328(a). This section sets forth 16 factors.

(1) Which party is more likely to encourage and permit frequent and continuing contact between the child and another party.

The Court believes that once the subject litigation has concluded, both parties will better facilitate and encourage the children’s
relationships with the other. Notwithstanding the fact that each party could improve in this area, the Court finds that they are
comparable in this regard.

(2) The present and past abuse committed by a party or member of the party’s household, whether there is a continued
risk of harm to the child or an abused party and which party can better provide adequate physical safeguards and super-
vision of the child.

This factor was addressed in this Court’s Memorandum, and above at relocation factor 9.

(3) The parental duties performed by each party on behalf of the child.

This factor was addressed in this Court’s Memorandum, and above at relocation factor 1.

(4) The need for stability and continuity in the child’s education, family life and community life.

This factor was also addressed in this Court’s Memorandum, and discussed in connection with relocation factors 1 and 2.
Overall, the Court finds that Father will offer the children more stability and continuity in all areas of their lives because he is more
actively and deeply engaged with them. Father will also continue to raise the children in the Catholic faith, as both parents agreed.
Finally, they will attend a small school, which offers “a more protective environment for children with minor disabilities like” the
parties’ children, as attested to by Dr. Marlan. (N.T., p. 88).

(5) The availability of extended family.

Again, this factor has been addressed above at relocation factor 1.

(6) The child’s sibling relationships.

The subject children have no other siblings besides each other. There was no testimony or evidence offered that they don’t get
along with each other. To the contrary, the children have a good relationship.

(7) The well-reasoned preference of the child, based on the child’s maturity and judgment.

Again, the children were not interviewed due to their ages.

(8) The attempts of a parent to turn the child against the other parent, except in cases of domestic violence where
reasonable safety measures are necessary to protect the child from harm.

This factor was addressed in this Court’s Memorandum, and above at relocation factor 5.

(9) Which party is more likely to maintain a loving, stable, consistent and nurturing relationship with the child adequate
for the child’s emotional needs.

The Court believes that both parents will maintain loving, stable, consistent and nurturing relationships with the children.
However, the Court finds that Father is more deeply and actively involved with the children’s lives and therefore, better able to
meet their needs.

(10) Which party is more likely to attend to the daily physical, emotional, developmental, educational and special needs
of the child.

Again, the Court finds that Father is more likely to attend to these needs of the children because he is more involved than
Mother in their school, activities and religious upbringing.

(11) The proximity of the residences of the parties.

The parties reside too far apart from each other to share custody, which this Court would otherwise Order.

(12) Each party’s availability to care for the child or ability to make appropriate child-care arrangements.
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This Court ordered that the parties continue to follow the current custody order until school commences in the fall of this year.
Both parties have extended family available to care for the children. Father’s current work schedule, however, is not optimum for
primary custody. Father is a police officer and works the 4 p.m.-12:30 a.m. shift for Rosslyn Farms Borough. Father’s supervisor,
the current police chief, testified that he intended to retire on August 31, 2012 and that he believed Father would be promoted to
chief. (N.T., 3/28 & 3/29/12, p. 7). As chief, Father would be able to work regular daylight hours. This testimony was speculative
and this Court did not rely on it in awarding primary custody to Father.

Rather, this Court premised its award on Father making some employment arrangement in the fall so that he is not working the
evening shift every weekday. Apparently this is no longer an issue, as Mother has averred in a post-trial motion that Rosslyn Farms
intends to disband its police force on August 31, 2012 when the current chief retires. (See Mother’s Petition for Stay of Custody
Order, ¶¶ 4-6). Father’s counsel confirmed this fact, as well as Father’s impending unemployment. Hence, while Father’s future
employment may necessitate a modification of the subject custody order, the issue is currently moot.

(13) The level of conflict between the parties and the willingness and ability of the parties to cooperate with one another.
A party’s effort to protect a child from abuse by another party is not evidence of unwillingness or inability to cooperate
with that party.

Most custody disputes entail some level of conflict between the parties. The Court finds that overall, the parties’ relationship is
not unduly hostile, or uncooperative. In fact, this Court was impressed by the level of respect that each party displayed in their
testimony regarding the other and his/her respective families.

(14) The history of drug or alcohol abuse of a party or member of a party’s household.

The Court finds that this factor is inapplicable. While Father admitted to abusing alcohol in his younger years, the Court does
not find that Father does so presently.

(15) The mental and physical condition of a party or member of a party’s household.

Neither party has a mental or physical condition which would affect their custody or ability to care for the children.

(16) Any other relevant factor.

Mother contends that the children are doing well in New Castle and that their return to Pittsburgh will disrupt their lives. She
asserts that the children’s need for stability requires that they remain in New Castle. Yet, Mother had no such concern when she
unilaterally moved them from the only home, school, and environment they had ever known. She was unconcerned that they would
no longer spend at least part of each day with their Father.

The irony of the situation is that Mother has no compelling reason to stay in New Castle. She rents a home and her employment,
which commenced in June 2005, has been and remains in the City of Pittsburgh. She commutes daily from New Castle, which
results in her having less time with the children. (N.T., 3/28 & 3/29/12, pp. 150 - 151). Other than residing near her parents, there
is no benefit to Mother living in New Castle.

The Court finds that Mother’s relocation, and her insistence on staying in New Castle, is very unfortunate. As Dr. Marlan opined,
these parties “. . . are the kind of parents, in my opinion, [who] would be good for shared custody. They are working well and coher-
ent in counseling. They can get along to some extent, better than a lot of parents, that the children miss them and do well with both
of them, and in my opinion, the most difficult thing in this case is [Mother’s] election to move fifty minutes away making that
impossible.” (Id. at p. 89).

This Court agrees and believes that shared custody would best serve these children. Such an award is not possible, and the Court
finds that Father is the better parent to serve as primary custodian. Father is more actively involved in the children’s lives, and
more likely than Mother to meet all of the children’s needs and make decisions in their best interests.

For the reasons set forth in this Court’s Memorandum and Order of Court of April 19, 2012, and the additional reasons set forth
herein, Mother’s appeal is without merit and this Court’s Order of April 19, 2012 should be AFFIRMED.

BY THE COURT:
/s/Evashavik DiLucente, J.

Dated: June 25, 2012

1 Gruber v. Gruber, 583 A.2d 434 (Pa. Super. 1990).
2 23 Pa. C.S.A. § 5321, et. seq.
3 Per C.R.F., supra, Gruber addresses the third, sixth, seventh and eighth factors set forth in §5337(h).

EXHIBIT A
MEMORANDUM

Evashavik DiLucente, J.—April 19, 2012
A Custody and Relocation Trial was held in this matter on March 28 and March 29, 2012. The parties, Jennifer Kercher

(“Mother”) and Scott Kercher (“Father”) are the parents of two children, Paul Kercher (DOB: 8/11/04) and Alayna Kercher
(7/4/06), who are the subject of these proceedings.

This litigation commenced on November 4, 2010, when Mother filed a Complaint for Primary Custody in this Court. On that
same date, Mother, without notice to Father, vacated the marital residence with the children and moved to her parent’s home in
Lawrence County. On November 5, 2010, the very next day, Father filed a Complaint for Primary Custody of the subject children
in this Court.

Both parties petitioned the Court for an interim custody order on November 12, 2010. Mother requested that she be awarded
primary custody and proposed that Father have partial custody periods of several hours on Saturdays and Mondays. Father pro-
posed that the children return to St. Phillips Catholic School and that the parties share custody, by dividing each week with three
nights to Father and four nights to Mother. Ultimately, an Interim Order was entered wherein the parties shared custody, with
Father having every Friday through Sunday and Mother having the remainder of the week. The children were permitted to stay in
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the Lawrence County school district, “with no status quo being established.”
The parties proceeded through Generations and judicial conciliation on their respective custody complaints, without resolution.

Psychological evaluations were conducted, additional judicial conciliations were scheduled, and numerous motions were presented
to the Court. The parties did amend their interim custody schedule to provide Mother with custody for one weekend per month
during the school year, and to equally split the summer by rotating custody on a weekly basis. Ultimately, however, the parties were
unable to resolve their claims and the matter was scheduled for trial.

At the time of trial, a final custody order had not yet been entered in this matter. Thus, “[t]he focus of the court must be on
determining which parent and which living situation provides a familial setting that better serves the children’s best interests”.
Collins v. Collins, 897 A. 2d 466, 472 (Pa. Super. 2006). “[T]he Gruber factors, while important, are but one aspect of the overall
best interest analysis that is required when the court is formulating a primary physical custody order as well as deciding a peti-
tion for relocation.” Id. at 472. In considering Mother’s relocation, the Court must consider the following:

1. Whether the proposed move is likely to significantly improve the quality of life for the relocating parent and child;

2. The integrity of the relocating parent’s motives in desiring to move and the other parent’s motives in seeking to
prevent it; and,

3. The feasibility of creating substitute visitation arrangements to ensure a continuing, meaningful relationship between
the child and the non-custodial parent.

Gruber v. Gruber, 583 A.2d 434 (Pa. Super. 1990).1

At trial, this Court heard testimony and evidence offered by both parties with respect to the history of their relationship. Mother
and Father met in college. They married on November 7, 1998, and had their first child, Paul, in 2004. Paul was born premature
and as a result, suffers from mild cerebral palsy, for which he is prescribed physical therapy and wears a leg brace. Paul was also
hospitalized for the first month of his life, and both parents visited him daily.

Alayna, who was born two years later, was also premature. She was hospitalized for a shorter period than Paul, but again, both
parents visited her daily. Alayna has a speech impediment, which requires speech therapy.

Both parties testified that they shared in the caretaking of the children prior to separation. Father is employed as a police officer
and works Tuesday through Friday, 4:00 p.m. to midnight. Mother works for an insurance agency Monday through Friday, during
regular business hours.2 Thus, Father exclusively cared for the children every weekday until 3:50 p.m. when he took them to a neigh-
borhood babysitter. Mother would pick the children up at approximately 5:30 p.m., on her way home from work.

The testimony revealed that Father has always been extremely involved in the children’s lives. Father arranged for and took
both children to their respective therapists. He practiced Paul’s physical therapy exercises with him at home and practiced
Alayna’s speech therapy with her. He cared for the children from the time they woke until almost 4 p.m. every weekday. Father’s
employer also permitted him to take an hour for dinner, which he spent at home, eating with Mother and the children.

The children attended preschool at St. Phillips Catholic School, where Father was also extremely involved. He participated in
numerous school events, programs, and recitals. Father and the children also participated in AOH and Knights of Columbus events.

Caretaking was shared on the weekends, which were spent doing numerous and varied family activities and events. The parties
agreed to raise the children Catholic, which is Father’s religion, and he took the children to church on Sundays. Sunday dinners
were usually spent with Father’s family at paternal grandparents home.

The children currently reside primarily with Mother in Lawrence County. They are doing well in their new home and school.
Mother described the various post-separation activities in which she and the children participate, and described their typical
weekday routine. Mother clearly has strong and loving relationships with the children. Maternal grandparents provide all
required daycare during Mother’s working hours and the children enjoy this time as well.

It is obvious to this Court that both Mother and Father have extremely close and loving relationships with their children. Father,
however, was more actively engaged with the children during the marriage than was Mother. In large part, this was dictated by the
parties’ respective work schedules and the fact that the children were not of school age. Nevertheless, the Court finds that Father
provided more caretaking than did Mother.

This Court also finds that post-separation, both parents have provided the children with nurturing, loving, and stable home envi-
ronments. Since both parties work full-time, and both have strong bonds with the children, an equally shared custody schedule
would be logical, feasible, and in the children’s bests interests. Mother, however, has moved to Lawrence County and wishes to
remain there with the children. As such, this Court must consider the Gruber factors in considering her proposal.

1. Whether the proposed move is likely to significantly improve the quality of life for the Mother and the child.

The only improvement that the relocation offers to the quality of Mother and the children’s lives is the proximity of maternal
grandparents. Mother admitted that she moved to her parent’s home because she did not know if she could “make it” on her own.
Obviously her parents gave her emotional and financial support at the time of separation. It is worthy to note, however, that the
children did not have particularly close relationships with maternal grandparents prior to Mother’s move. In fact, Mother acknowl-
edged that the children only saw maternal grandparents 4-6 times per year before the separation. Mother further acknowledged
that the children knew paternal grandparents much better and were much closer to them than to her parents.

Mother could have sought a brief reprieve at her parents home and then returned to Allegheny County. Instead, Mother is now
renting a home, owned by her parents, located on her parent’s street. Apparently, Mother did not even look for a rental in Allegheny
County, even though she continues to work there. Because of Mother’s long daily commute to work, maternal grandparents now
take care of the children in the morning and get them to school. Maternal grandparents also take care of the children after school
until Mother returns from work. Father could care for the children during most of these hours if they lived in Allegheny County.

Mother’s move also uprooted the children from St. Phillips Catholic School, where they were flourishing and well adjusted. Dr.
Marlan testified to the superiority of this school, for these children, at great length. While Mohawk is a reputable school district
and will provide the children with an adequate education, St. Phillips is better suited for these children and their needs. This Court
will not reiterate the details of Dr. Marlan’s testimony in this regard, but her findings were compelling and persuasive.

This Court finds that the relocation offers little or no benefit to the children. Clearly Mother has benefited because she receives
support from her parents and they provide daycare for the children. The resulting reduction in time the children are able to spend
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with their Father, however, negates any benefit that they might receive from being with a happier Mother. Likewise, the children’s
relationships with maternal grandparents are not more important than their relationship with Father. Finally, the children are
being deprived of a school which is better suited to their needs than is their current school.

In short, no testimony was given regarding any benefit that the relocation offers to the children’s lifestyle, education, or
economic or social status. As Dr. Marlan pointed out, Mother’s move was in her best interests, not the children’s. As such, this
Court finds that there is no significant improvement to the lives of either the children or Mother from this relocation.

2. The integrity of the relocating parent’s motives in desiring to move and other parent’s motives in seeking to prevent it.

This Court questions the veracity of Mother’s stated motives for relocating. Mother testified that she is afraid of Father and that
she moved to protect herself. She testified that Father is verbally and physically abusive, drinks excessively, and is controlling,
particularly of the household finances. Mother’s stated concerns, however, were not supported by the evidence.

Mother testified that Father is an alcoholic, who started drinking heavily in December of 2006. She testified that he drank at
home, alone, in the basement. She further testified that when drinking, Father’s anger and physical abuse escalated. She produced
photographs of bruises to her body, which she alleged were the result of Father’s abuse on June 9, 2010.

Other than her own testimony, Mother produced no evidence of Father’s alcoholism or excessive drinking. Father’s immediate
supervisor, Chief Fischio, testified that the use of alcohol had never been an employment concern for Father. He further testified
that he had never seen Father drunk or drinking and that he had never heard of anyone witnessing the same. Dr. Marlan testified
that she did not believe that Father had a drinking problem. Mother produced no corroborating evidence or testimony in support
of this allegation. Mother’s own behavior was inconsistent with her testimony in this regard; Mother left the children in Father’s
care everyday with no concern or fear for their safety.

Regarding the violence, Father contended that the photographed bruises may have been caused by the family dog, but that in
no event did he cause them. Father denied ever having physically abused Mother. Dr. Marlan testified that she did not believe
Father was an abusive or violent person. Father was terminated from his employment as a policeman with Homestead Borough for
the use of excessive force. Apparently, Homestead Borough found that he unnecessarily pointed his weapon at an arrestee and
handcuffed the arrestee tightly for 45 minutes. He was also sued, but ultimately absolved, for the excessive use of force while
employed by Rosslyn Farms. While this Court is not unconcerned by these incidents, it cannot find, based on the evidence, that
Father is violent or that he physically abused Mother.

Here again, Mother’s own actions belie her allegations in this regard. Mother acknowledged that she drained approximately
$20,000 from the parties’ joint savings account and accumulated secret credit card debt. When Father discovered Mother’s
actions, he did not become violent or angry. He did not even take Mother’s credit card or ATM card; rather, he used the remain-
ing marital savings to pay the credit card debt. Mother testified that she even offered to leave the marital home, but that Father
asked her to stay.

Dr. Marlan also found Mother’s testimony incredible. Dr. Marlan testified that Father’s response to Mother’s having drained the
marital bank account was inconsistent behavior for a violent person. Dr. Marlan further opined that Mother’s draining of the bank
account was inconsistent behavior for a person fearful of her spouse.

Mother’s testimony regarding Father’s control of the household finances was also inconsistent with the evidence. Mother testi-
fied that Father made her account for every dollar she spent and that she had to ask him for money. Father testified that he simply
asked Mother to give him her ATM receipts so that he could enter them in the check book register. Father paid the bills every
month and Mother reconciled the bank statements. This Court cannot possibly conclude that Father was financially controlling
when Mother had an ATM card, was responsible for reconciling the marital bank statements, successfully siphoned $20,000 from
the marital bank account, and had a secret credit card.

In sum, this Court does not believe that Mother relocated because she was fearful of Father. Rather, this Court finds that
Mother’s relocation was convenient for her.

The Court does not believe that Father’s motives in opposing Mother’s request are improper. Rather, this Court believes that
Father is motivated by love for his children and the desire to have as much contact as possible with them.

3. Feasible substitute arrangements to insure a continuing relationship with non-relocating parent.

The Court does not find that Mother’s proposal is an acceptable substitute to shared custody or in the best interests of the chil-
dren. As Dr. Marlan testified, a parent should engage in weekend and weekday custody to fully and meaningfully participate and
share in his child’s life. In the subject case, Father played a greater role in the caretaking of the children than did Mother during
the marriage. This Court is unable to justify relegating Father to the status of a weekend parent, when there is so little benefit to
be realized by the relocation.

It is the Court’s firm belief that the children’s best interests are served by remaining in Allegheny County, with a shared
custody arrangement between Mother and Father, where the children will continue to have access to extended family on both sides,
where both Mother and Father are gainfully employed, where they can continue in their recreational activities, and where they
will be enrolled in a school specially suited for their needs. Relocation will not substantially improve the children’s life and
Mother’s Petition is therefore DENIED.

In the event that Mother returns to Allegheny County, this Court will order the parties to share custody. Otherwise, Father shall
be granted primary custody of the children at the conclusion of the current school year. This Court assumes that Father will have
successfully changed his work schedule prior to the commencement of the 2012-2013 school year so that he is not working during
all of the children’s after school to bedtime hours.

ORDER OF COURT
AND NOW, this 19th day of April, 2012, after trial on the issues of relocation and custody, and consistent with this Court’s

Memorandum of this date, it is hereby ORDERED, ADJUDGED and DECREED as follows:

1. Jennifer Kercher’s (“Mother”) Petition to Relocate is DENIED.

2. Scott Kercher (“Father”) is hereby granted primary physical custody of the minor children, Paul Kercher (DOB:
8/11/04) and Alayna Kercher (7/4/06), effective upon the conclusion of the 2011-2012 school year. Until that time, the
parties shall continue to follow the current Custody Orders.
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3. The parties shall continue to rotate custody on a weekly basis in the summer, with the exchanges occurring on Fridays
at 6:45 p.m.

4. Effective with the commencement of the 2012-2013 school year, the current school year custody schedule shall be
reversed, so that Mother has Father’s custody periods and Father has Mother’s custody periods. If Mother’s weekends
coincide with a Friday or Monday school holiday, her weekend shall be extended. In the event of a Friday holiday,
Mother’s weekend shall commence on Thursday evening. Alternatively, if the holiday is on a Monday, the weekend shall
conclude Monday.

5. The parties shall share or rotate custody on the Holidays.

6. The parties shall continue to share legal custody of the children. Both parents shall control and share in making deci-
sions of importance in the lives of their children, including but not limited to, educational, medical, and religious decisions.

a. Major parental decisions concerning their children, including, but not limited to, the children’s health, medical,
dental and orthodontic treatment, mental health treatment, education, religious training and upbringing shall be made
jointly by the parents, after discussion and consultation with each other, with a view toward obtaining and following a
harmonious policy, in their children’s best interests.

b. Each parent is entitled to complete access to all information from the children’s doctors, dentists, teachers, schools,
psychologists, or other professional and service providers, and is entitled to have copies of all records and reports of
such providers.

c. The children’s school, health care providers, and all other professional or service providers shall be provided with
both parents’ names, addresses, and phone numbers and instructed that both parents shall be contacted in the event
of emergency.

d. Each party shall notify the other of any medical, dental, optical and other appointments of the children with health
care providers, sufficiently in advance thereof so that the other party may attend.

e. As soon as practical after receipt by a party, copies of the children’s school and sporting events schedule, activity
schedules, special event notifications, party invitations, and similar items shall be provided to the other.

f. Notwithstanding that both parents share legal custody, non-major decisions involving the children’s day-to-
day living shall be made by the parent then having physical custody, consistent with the other provisions of this
order.

g. With regard to any emergency decisions which must be made, the parent having physical custody of the child at the
time of the emergency shall be permitted to make any immediate decisions necessitated thereby. However, that
parent shall immediately inform the other about the emergency.

h. Neither parent shall impair the other parent’s rights and responsibilities for their shared legal custodial responsi-
bilities for their children.

7. The parties’ shall continue in co-parenting counseling with Dr. Wilson.

8. No party shall permit, either directed to or in the presence of the children, the use of disparaging, insulting, vulgar,
obscene or threatening language concerning the other party, their family or significant other.

9. There shall be no discussion about any adult issue existing between the parties either directly with the minor children
or in the presence of the minor children.

10. The parties may decide different time arrangements other than those provided in this Order of Court and may make
decisions whenever they mutually agree on any proposed change. Nothing in this Order of Court shall limit or restrict the
ability of the parties to mutually agree on alternative parenting arrangements.

BY THE COURT:
/s/Evashavik DiLucente, J.

1 Because the parties filed their Complaints prior to January 2011, this matter is not governed by the amended custody statutes.
2 Mother started this job in June 2005. Prior thereto, she worked part-time, Monday through Friday, for approximately 30
hours/week.

EXHIBIT B
PETITION FOR STAY OF CUSTODY ORDER

NOTICE OF PRESENTATION
Please take notice that this Petition will be presented on June 11, 2012, at 2:00 p.m. in Courtroom 4012.

CERTIFICATE OF SERVICE
This is to certify that this Petition was served upon the following, via e-mail and regular mail on June 4, 2012 at:

Jacqueline K. Stevens, Esquire
447 Fielding

Pittsburgh, PA 15235
jkstevensesq@comcast.net

STRASSBURGER McKENNA GUTNICK & GEFSKY
By: Chrystal C. Tinstman
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PETITION FOR STAY OF CUSTODY ORDER
AND NOW, comes the Plaintiff, Jennifer Kercher (“Mother”), by and through her counsel Chrystal C. Tinstman, and

Strassburger McKenna Gutnick and Gefsky, and avers the following in support of this Petition:

1. Upon separation from Defendant (“Father”) in November of 2010, Mother filed a custody action at this number and
Defendant (“Father”) filed a counterclaim for full primary custody.

2. This Court held a two day custody trial and issued an order on the 19th day of April, 2012, denying Plaintiffs (“Mother”)
relocation request and granting Defendant (“Father”) primary physical custody of the parties’ two children at the start
of the 2012/2013 school year by relying on Father’s testimony that he would be gaining position as Chief.

3. Mother filed a timely Notice of Appeal to the April custody order.

4. Since entry of the aforementioned custody order, Father’s employer, Rosslyn Farms, decided to disband its police
department upon the expiration of the current Chief ’s contract.

5. Rosslyn Farms, with the assistance of its current Chief, has been deliberating this potential since November of 2011.
The Chief was assisting the municipality in finding other departments to contract with for service yet made no mention
of it to mislead this Court. Father made no mention of its potential either.

(Attached as Exhibit “1” are copies of the municipal minutes and newspaper articles.)

6. Father will not have the job nor the hours he anticipated and represented to the Court and upon which the Court relied
when making its decision.

7. Mother interprets this Court’s April order to say that it comes into effect only if Father secured the anticipated employ-
ment and he did not, so we ask the order to be interpreted as such, leaving custody status quo.

8. If this Court rules that the order still pertains despite Father’s job situation, then Mother requests a stay.

WHEREFORE, the Plaintiff/Mother requests interpretation of the order or a stay pending the Superior Court appeal.

Respectfully submitted,
STRASSBURGER McKENNA GUTNICK & GEFSKY
By: Chrystal C. Tinstman
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Continuant, Inc. v. Davis Davis Attorneys
Miscellaneous—Foreign Judgment

No. GD 11-14544. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—August 9, 2012.

OPINION
Defendant has appealed from this Court’s Order dated May 24, 2012, in which we ordered that 

Defendant’s Emergency Petition to Strike Foreign Judgment is denied. It is further ORDERED, ADJUDGED and
DECREED that the Rule entered on August 11, 2011 is discharged. It is further ORDERED, ADJUDGED and DECREED
that the judgment entered on August 1, 2011 in the amount of $83,094.27 shall remain in place. See videotape for reasons.

Factual and Procedural Background
The Defendant is a Pennsylvania professional corporation, and the Plaintiff is a communications business in the State of

Washington. The judgment in question here was entered in the State of Washington. In its Emergency Petition to Strike Foreign
Judgment and Brief in Support, Defendant states that it has never conducted any business in the State of Washington, does not own
any property there, and has not had any contacts with the State of Washington other than the events involving Plaintiff.

According to Defendant’s Petition and Brief, the events giving rise to the judgment began in 2007 when the parties discussed
communications services that Plaintiff claimed it could perform for Defendant. The discussions began in person in Nevada and
continued via email. The subject matter of the contract was an upgrade of hardware and software of Defendant’s telephone dial-
ing system, which was located at Defendant’s place of business in Allegheny County, Pennsylvania. Defendant signed the contract
in Pittsburgh in 2007, and in March 2008 Plaintiff sent its employees to Defendant’s place of business to install the upgrades.

Defendant believed that Plaintiff committed multiple breaches of the contract, and was planning to file a breach of contract
action against Plaintiff. However, before Defendant did so, Plaintiff filed its own action against Defendant in the State of
Washington. Defendant appeared in the Washington action through local counsel there. Defendant contested the issue of jurisdic-
tion in Washington State. The Washington State court found that it did have personal jurisdiction over the Defendant.

Defendant states in its Brief in Support of the instant Petition that it had only authorized its local counsel in Washington State
to enter an appearance for purposes of contesting personal jurisdiction. At oral argument before the undersigned, on May 24, 2012,
Defendant averred that its local counsel suggested preparing an Answer and New Matter and counterclaim, and that Defendant
participated in preparing it, but did not give local counsel the authorization to file it. Local counsel did, however, file the Answer
without Defendant’s consent or authorization. Defendant then allowed local counsel to withdraw from the case. The Answer filed
in Washington State was never stricken. Plaintiff then entered judgment against Defendant in Washington State by default.
(Transcript of proceedings of May 24, 2012, beginning at page 6.)

Issues Raised by Defendant
In its Brief in Support of Defendant’s Petition to Strike Foreign Judgment, Defendant argues that based on the Uniform

Enforcement of Foreign Judgments Act and case law interpreting it, a foreign judgment is only entitled to full faith and credit in
Pennsylvania if the court rendering the judgment had jurisdiction over the Pennsylvania party. 

Defendant cites Susquehanna Patriot Commercial Leasing Co. v. Holper Industries, Inc., 928 A.2d 278 (Pa. Super. 2007) for the
principle that

a forum selection clause in a commercial contract between business entities is presumptively valid and will be found to
be unenforceable based on unreasonableness only when: 1) the clause itself was induced by fraud or overreaching; 2) the
forum selected in the clause is so unfair or inconvenient that a party, for all practical purposes, will be deprived of an
opportunity to be heard; or 3) the clause violates a public policy of the jurisdiction.

Susquehanna, 928 A.2d at 282, citing Patriot Commercial Leasing Co. v. Kremer Restaurant, 915 A.2d 647, 650 (Pa. Super. 2006).
Defendant argues that the forum selection clause in the contract here is not enforceable because it deprived Defendant of a

meaningful opportunity to be heard. Defendant law firm employs only three full time attorneys and could not afford to shut down
its business while defending an action in Washington State. Furthermore, the physical evidence that Defendants would have intro-
duced at trial was located in Pittsburgh. Defendant draws a parallel between its situation and the case of Churchill Corp. v. Third
Century Inc., 578 A.2d 532 (Pa. Super. 1990), in which our Superior Court refused to enforce a forum selection clause which would
have required an action on a lease to be litigated in Missouri, because moving the case to Missouri would have cost the
Pennsylvania business more than paying a default judgment.

Defendant also argues that it never agreed to submit itself to the jurisdiction of Washington State, because it specifically deleted
a forum selection clause granting personal jurisdiction to Washington State during the negotiation of the contract. However,
according to the deposition of one of the attorneys in Defendant law firm, there was a redundant and contradictory clause in the
contract which specified that the venue for conflict resolution would lie in Pierce County, Washington State. Defendant mistakenly
executed the contract with the venue selection clause intact. Defendant also argues that its local counsel was never authorized to
file an Answer to the Complaint, but did so of his own accord. Defendant also argues that it did not submit itself to personal juris-
diction based on minimum contacts with Washington State.

Discussion
We refused to strike the judgment in this case because Defendant in fact did submit itself to Washington State’s jurisdiction by

filing an Answer to the Complaint there. Although we accept as true Defendant’s averment that its local counsel in Washington
State filed the Answer without Defendant’s authorization, the fact remains that the Answer was filed and was never stricken. The
local attorney was then permitted by Defendant to withdraw from the case, and a default judgment was entered. Defendant argues
that it anticipated it would be able to contest the judgment in Pennsylvania on the other grounds outlined above, particularly the
hardship of defending a case in distant Washington State. We are not without sympathy for Defendant’s situation, but because it
submitted itself to the jurisdiction of Washington State, we are unable to look to those other circumstances.

We properly refused to open the foreign judgment. See the Transcript of proceedings of May 24, 2012.
BY THE COURT:

Dated: August 9, 2012 /s/Friedman, J.
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Michael T. Derzack and Karen M. Derzack
v.

Easy Realty Solutions, Inc. and James C. Platts,
individually and in his capacity as

President of Easy Realty Solutions, Inc., Defendants
and

Commonwealth of Pennsylvania,
State Real Estate Commission

as Administrator of the Real Estate Recovery Fund, Respondent
Real Estate Recovery Fund—Covered Agent—Prerequisites

No. GD 08-22111. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—August 9, 2012.

MEMORANDUM IN SUPPORT OF ORDER
The instant matter came before us for a hearing on March 26, 2012, on Plaintiffs’ Petition for Payment From the Real Estate

Recovery Fund (63 P.S. §455.801, et seq.). The Fund is the Respondent and is represented by a Commonwealth attorney.
The underlying case began on October 16, 2008, when Plaintiffs filed a Complaint against Defendants (“Easy Realty” and

“Platts”) containing counts in Breach of Contract and the Unfair Trade Practices and Consumer Protection Law. Defendants
filed Answers to the Complaint on November 4, 2008 and November 18, 2008. On December 29, 2008, Defendants filed a letter
regarding a Motion to Strike Answer and Enter Default Judgment which Plaintiffs planned to present. On January 9, 2009, the
Honorable R. Stanton Wettick, Jr. entered an Order striking Defendants’ Answer and permitting Plaintiffs to proceed with
filing a Notice of Praecipe to Enter Judgment by Default, and noting that Defendant Platts did not appear to oppose. Plaintiffs
then entered a default judgment against Defendants in the amount of $35,000. However, on January 14, 2009, Judge Wettick
vacated his prior Order as follows: “It having been brought to my attention that Defendant is a prisoner and that claims against
prisoners are assigned to Judge Strassburger of this Court, it is ordered that my Court Order entered on January 9, 2009 is
vacated without prejudice to Plaintiffs to present their Motion to Strike Answers and Enter Default Judgment to Judge
Strassburger.”

On February 13, 2009, Plaintiffs filed their initial Petition for Payment From the Real Estate Recovery Fund. That Petition was
denied without prejudice on May 22, 2009 by the Honorable Judith Ferrence Olson, formerly of this Court, because a final judg-
ment had not yet been entered.

Meanwhile, a procedurally convoluted dispute continued regarding whether Defendants’ Answer to the Complaint should be
stricken and a default judgment entered. On October 19, 2009, the Honorable Eugene Strassburger, formerly of this Court, denied
Plaintiffs’ Motion to Strike Answers and Enter Default Judgment. The case was then placed on the March 2011 trial list, and a non-
jury verdict in favor of Plaintiffs and against Defendants, in the amount of $35,000, was entered by the Honorable Robert J. Colville
on March 16, 2011. No motion for post-trial relief or appeal was filed regarding the non-jury verdict.

Plaintiffs filed the current Petition for Payment From the Real Estate Recovery Fund on April 18, 2011. After several discov-
ery disputes dealt with by additional other Judges of this Court, the Honorable Paul F. Lutty, Jr. of this Court ordered that
“Plaintiffs’ request for a Hearing on Plaintiffs’ Petition for Payment from the Real Estate recovery fund shall be heard on
December 13 beginning at 1:45 p.m., continuing through December 14, 2011 before the Motions Judge. Ordered that deposition of
Plaintiff ’s witnesses . . . will be taken no later than November 30, 2011. Depositions shall be transcribed and filed with the Court
on or before December 8, 2011. No further continuances.” The Fund filed its Response to Plaintiffs’ Petition and the hearing (in
lieu of depositions) and argument eventually proceeded as ordered by Judge Lutty.

On December 13 and 14, 2011, the undersigned was the General Motions Judge. However, the hearing was postponed to March
26, 2012 because no judgment had been filed and we regarded the Petition as premature.

On December 13, 2011, Plaintiffs entered judgment against Defendants in the amount of $35,000. On January 23, 2012, Platts
and East Realty filed a Petition to Open Judgment and Dismiss Claims. However, that Petition was never presented to any judge
of this Court nor was a copy sent to any judge. As a result of this total non-compliance with the Rules of Court and our Local Rules,
no action was ever taken.

On February 27, 2012, Plaintiffs filed a Brief in Support of their Petition for Payment From the Real Estate Recovery Fund. On
March 26, 2012, the rescheduled hearing was held before the undersigned.

ISSUES
Captioned Petitioners seek reimbursement from the Real Estate Recovery Act Fund based on their having met all the criteria

for such relief, as follows:

63 P.S. §455.803 Application for recovery from fund

(a) When any aggrieved person obtains a final judgment in any court of competent jurisdiction against any person
licensed under this act, upon grounds of fraud, misrepresentation or deceit with reference to any transaction for which a
license or registration certificate is required under this act (including with respect to cemetery companies any violation
of 9 Pa.C.S. §308(b) (relating to accounts of qualified trustee)) and which cause of action occurred on or before the effec-
tive date of this act, the aggrieved person may, upon termination of all proceedings, including reviews and appeals, file
an application in the court in which the judgment was entered for an order directing payment out of the Real Estate
Recovery Fund of the amount unpaid upon the judgment.

(b) the aggrieved person shall be required to show:

(1) That he is not a spouse of the debtor, or the personal representative of said spouse.
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(2) That he has obtained a final judgment as set out in this section.

(3) That all reasonable personal acts, rights of discovery and such other remedies at law and in equity as exist have
been exhausted in the collection thereof.

(4) That he is making said application no more than one year after the termination of the proceedings, including
reviews and appeals in connection with the judgment.

According to the videotape record of the hearing, the Commonwealth opposes the Petition on the following bases:

1. That 63 P.S. §455.803(a) requires the aggrieved person to show that a final judgment was obtained “in any court of com-
petent jurisdiction against any person licensed under this act, upon grounds of fraud, misrepresentation or deceit.”
However, the Commonwealth contends that the judgment in this case does not state its basis, that the underlying
complaint included Breach of Contract claims, and that the Petition refers to the Attorney General’s arguments, rather
than those of Platts.

2. That 63 P.S. §455.803(a) requires the aggrieved person to show that the judgment was obtained “with reference to any
transaction for which a license or registration certificate is required under this act.” However, the Commonwealth
contends that Platt and Easy Realty were one and the same, and that Platts was therefore not acting as an agent in the
transaction, but rather was in the position of a buyer. At the hearing, the Fund argued that when a real estate agent is also
the buyer he is not required to have a license because no one is required to be represented by a real estate agent in order
to buy or sell real estate. The Commonwealth supports this argument with Joseph A. Cairone, Inc. v. Edward M. Frey
Realty, Inc., 715 A.2d 536 (Pa.Commw. 1998).

3. That Defendant Platts, either due to his incarceration, failure to have been properly served, or other reasons, did not
properly defend the underlying claim at the trial before Judge Colville, Platts failed to raise the affirmative defense of
expiration of statute of limitations, and failed to appear to defend the claims against him.

4. That 63 P.S. §455.803(a) requires that the Petition be filed only after the termination of all proceedings including review
and appeals, which the Fund said was not the case here. We believe it no longer holds that position since the underlying
proceedings terminated when judgment was entered on the verdict on December 13, 2011 and no appeal was filed either
by Platts or by Easy Realty.

DISCUSSION
There is no merit to the Commonwealth’s position that the Derzacks are ineligible for relief because Mr. Platts, the person who

swindled them, was acting as an agent of a corporation he owned and was supposedly therefore “one and the same” as that corpo-
ration. This was speculation (rather than expert opinion) inappropriately mentioned during the Commonwealth’s expert’s testimony.
There is no evidence to support this assertion, such as examples of Platts’ abuse of Easy Realty’s corporate form and there is no
evidence that the Plaintiffs knew that Platts owned the corporation they were selling their home to. Plaintiffs were cheated by Mr.
Platts who purported to be the real estate agent for the corporate buyer, Easy Realty Solutions, Inc. Judge Colville entered a
verdict against those defendants for claims that included fraud and deceit.

Petitioners have met their burden and the Fund has failed to rebut their case. All the elements for relief from the Fund have
been met. We therefore direct the Fund to pay the Derzacks the sum of $20,000.00.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

Dated: August 9, 2012
ORDER OF COURT

AND NOW, to-wit, this 9th day of August 2012, after a hearing and for the reasons set forth in the attached Memorandum in
Support of Order, the Petition of Plaintiffs is hereby GRANTED, and the Respondent, Commonwealth of Pennsylvania, State Real
Estate Commission as Administrator of the Real Estate Recovery Fund, is hereby directed to pay the Derzacks the sum of
$20,000.00.

BY THE COURT:
/s/Friedman, J.

Eleanor Young, Individually and as Administratrix/Beneficiary
of the Estate of Father Edward Bunchek v.

Ronald T. Conway and Etela Conway
Fraud—Negligence—Statute of Limitations

No. GD 11-9065. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—August 9, 2012.

OPINION
INTRODUCTION

Plaintiff has appealed our Order dated March 16, 2012, which sustained Defendants’ Preliminary Objections to her Fourth
Amended Complaint,1 and dismissed the captioned action with prejudice.

Although Plaintiff did file a timely “Concise Statement of Matters Complained of on Appeal,” the two issues she raises are not
helpful. The first is a belated objection never made at argument. The second also seems to be a belated objection regarding dis-
covery which counsel for Plaintiff mentioned at argument, although she did not contradict anything Defendants’ counsel said about
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the nature and status of the pending matter in Orphans’ Court Division. The Statement also reflects a misunderstanding of what
my actual ruling was, even though it was summarized at the end of argument and it was brought to counsel’s attention that “I do
have to dismiss the entire complaint for those reasons stated right here at the very end of this argument.” We therefore will disre-
gard the issues as Plaintiff states them and will try to explain why we did what we did.

We were also sent a copy of a Motion for Reconsideration that counsel for Plaintiff said she had filed on or about April 5, 2012.
We received this in April 9, 2012, and learned of her Notice of Appeal on April 11, 2012, via an e-mail routinely sent by the
Department of Court Records. Plaintiff did not pursue the Motion for Reconsideration and we did not take any action on it because
of the pending appeal. It is irrelevant to the instant appeal, and we note it only for informational purposes.

The basis for the dismissal was that Plaintiff ’s Complaint had never been clearly or sufficiently stated despite five separate
attempts. At the time of the argument before the undersigned, only one other complaint, the Second Amended Complaint, had been
evaluated by a judge. Two others (the Second and Fourth) were filed without leave of court, the first Amended Complaint was filed
as of right under Pa. R.C.P. 1028, and the Third Amended Complaint was filed per the Order of the Honorable Robert J. Colville,
also of this Court. The only claims that Judge Colville had permitted to be re-pled were negligence and fraud.

The transcript of the argument (“AT”) that led to the instant Order is part of the record and will give a flavor of the confusion
here. We cannot hope to explain Plaintiff ’s position or analysis clearly as it is based on some unusual notions that are now moot
because of the bar of the applicable statutes of limitation.

By the end of the argument on preliminary objections, it was clear that permitting a fifth amended complaint would be futile
even if we had been able to discern what other material facts Plaintiff might have been able to allege, because the statute of
limitations on Plaintiff ’s action had begun to run no later than 2007 when Mr. Conway no longer represented the Estate (see AT
p. 17, ll. 8-18), and possibly as early as 2005, when Ms. Young was appointed Administratrix CTA. (See AT, p. 8, ll. 17-23 and p.
14, ll. 17-25.) The instant case was filed in 2011, well after the two-year limitations period that applies to the causes of action
asserted here.

One of the basic problems with the case was that the original writ was untimely filed on behalf of a nonentity, the Estate of
Edward J. Bunchek, Deceased, and that defect could not be corrected unless the limitations period had not expired. The original
Complaint that followed attempted to correct that fatal defect by adding as a party “Eleanor Young, individually and as
Administrator/Beneficiary.” She wanted to amend the caption to reflect her intention to have sued the Defendants as the adminis-
tratrix of Father Bunchek’s estate.

DISCUSSION
We have excerpted substantial portions of Plaintiff ’s fourth Amended Complaint for the reader’s convenience, to demonstrate

some of the difficulties with it. All italicized portions reflect our emphasis.

The material facts pled in the fourth Amended Complaint that, if true, would give rise to a cause of action are found in para-
graphs 5 and 7:

5. On or about November 1, 2001, a deed was recorded transferring certain property from Decedent both individually and
through the 1996 Bunchek Trust, to wit: Apartment No. 192 of Sea Cabin on the Ocean II Horizontal Regime, Beaufort
County, South Carolina to Defendants, Ronald T. Conway, and his wife Etela Conway, however, the $90,000 consideration
was never paid.

7. On June 9, 2004, Decedent allegedly executed a Mortgage Satisfaction Document which detailed that the Mortgage
between Mortgagors, Ronald T. Conway and Etela M. Conway, and Mortgagee, Edward P. Bunchek on certain property
to-wit: Apartment No. 192 of Sea Cabin on the Ocean II Horizontal Regime, Beaufort County, South Carolina (hereinafter
“South Carolina Property”) had “been fully paid or otherwise discharged.” See attached “Exhibit C” (Satisfaction) and
“Exhibit D” (Mortgage). Both documents were prepared by Attorney Conway in his office.

35. Finally, Defendants, in July 2002 refinanced then sold the subject real property for an amount in excess of $200,000.00.

However, Paragraph 5 is later contradicted by paragraph 13 which is then itself contradicted by paragraph 16, and again by
paragraph 31.

13. In fact, Defendants continued to make mortgage payments of $559.00 per month to Father Bunchek until his death,
for ten (10) months after Father Bunchek allegedly signed the mortgage satisfaction.

16. Despite repeated requests, Defendants have failed to produce proof of payment to Decedent, Edward P. Bunchek or
his heirs and assigns, for the South Carolina property, which payment Plaintiff believes does NOT exist.

31. Defendants were to pay $90,000 for the South Carolina property and, instead, it is believed and therefore averred, that
an additional at least $65,000 in principal, plus costs, interests and penalties currently due, as less than $10,386.00 was
paid to principal.

Paragraph 20 then contradicts the date of the alleged transfer:

20. On or about November 2, 2002, Defendant, Father Edward Bunchek deeded a valuable vacation condominium in
Hilton Head Island, South Carolina to Defendants herein, Ronald T. Conway and Elena Conway (See “Exhibit F” - Deed
Attached).

Exhibit F is a deed for Apartment No. 192 but is dated January 2, 2002 and recorded on January 17, 2002, in Beaufort County, South
Carolina. The consideration stated is $75,000.

The fourth Amended Complaint also includes many paragraphs, which we will not quote here, regarding a mortgage that
Plaintiff says was improperly satisfied.

The fourth Amended Complaint further alleges that a letter from Father Bunchek to a friend is a holographic will when it does
not even purport to bequeath anything to anyone. This is believed to be pending in Orphans’ Court Division. At best, it may be of
evidentiary interest were this to go forward. The existence of the letter is not a material fact pertinent to negligence or fraud and
serves only to confuse.

In the fourth Amended Complaint, Plaintiff also alleges that Mrs. Conway participated in her husband’s “Gross Negligence” at
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Count II, although only Mr. Conway is charged in the title of that count. In paragraphs 50 and 58, Plaintiff alleges:

50. Said document was, again, prepared, witnessed and notarized by interested parties including Ronald T. Conway, his
wife, her ex-husband, and an employee of Ronald T. Conway.

58. Plaintiff believes and therefore avers that the following actions of the Defendants, Ronald T. Conway and Etela
Conway have been grossly negligent, willful, wanton, intentional, outrageous and in reckless disregard of the Plaintiff ’s
rights and situation:

a) preparing and filing a void mortgage;

b) not completing mortgage payments to the Estate of Father Edward Bunchek, as promised in the deed mortgage and note;

c) mortgaging real estate for which there was a complete failure of consideration and which they did not own;

d) re-selling the real property which they did not own pursuant to a void Deed; and

e) concealing aforementioned conduct by filing a Mortgage Satisfaction piece that was allegedly signed by Father
Edward Bunchek, but which signature has been verified by a handwriting expert that it is not the signature of Father
Edward Bunchek.

The only excuse given for the delay in filing from 2005 (when Father Bunchek died) or from 2007 (when Mr. Conway stopped
representing his Estate) to 2011 is in paragraphs 14 and 15:

14. On or about May 10, 2010, a handwriting examination was performed by expert, Michelle Dresbold, regarding the
Decedent’s signature on the Mortgage Satisfaction Document.

15. The handwriting expert concluded that Decedent did not execute the Mortgage Satisfaction Document.

Assuming that this alleged forgery is somehow relevant, it is of evidentiary significance at best, and is not a valid excuse for delay.
It is well-settled that the date a limitations period begins to run is the date when a plaintiff has information that would put him or
her on notice that a wrong may have been committed. It is not the date when one has proof of the wrongdoing.

The only clear conclusion that comes out of Plaintiff ’s fifth attempt to plead a viable complaint is that the applicable limitations
period had long since expired by the time the instant action was opened in 2011. The claims of fraud and gross negligence are time-
barred. There is no need, even in the interests of justice, to allow another attempt to plead coherently and sufficiently when
Decedent himself would have had knowledge of the facts pled in 2002 and, by 2007, Plaintiff had all the facts she needed to know,
unimpeded by Mr. Conway, in order to make an inquiry into the Defendants’ conduct vis a vis Father Bunchek.

At argument, Plaintiff had an unusual basis for bringing the instant action. During argument she referred to a “void mortgage”
and a “fraudulent satisfaction piece.” She argued that the satisfaction piece was “fraudulent” because “you can’t satisfy a void
mortgage.” (AT, p. 22, l. 17-18.) When asked what harm resulted to Father Bunchek from the void mortgage, counsel for Plaintiff
was not able to explain. The mortgage Plaintiff says is “void” purported to be from Father Bunchek as a borrower when in fact
it should have named the Defendants as the mortgagors.2 Plaintiff does not claim that as a result of this mistake (“gross negli-
gence” AT, p. 23, ll. 11-12) Father Bunchek was wrongfully induced to make payments to Defendants. There is no allegation that
Father Bunchek or the trust or his estate paid anything on account of the “backward” mortgage described in paragraph 27.
In fact, Plaintiff even alleges that Defendants made payments on the “void mortgage” to him prior to his death. In other
words, whatever negligence was committed by Mr. Conway, it did not result in any harm to the Estate or to Father Bunchek
during his life. The Satisfaction and the Mortgage are, at best, evidence of a benefit to Defendants without a detriment to
Father Bunchek.

As a result of the essential element of harm being absent, the count of negligence that Judge Colville let Plaintiff try to re-plead
was not made out. Even if the statute of limitations were not a bar to further amendment, the underlying claim as previously stated
was insufficiently pled after five attempts and leave to re-plead was properly denied.

Turning to fraud, the other count permitted by Judge Colville, at argument Plaintiff ’s counsel seemed to base this on the filing
of the satisfaction piece mentioned earlier. Since this filing cleared up the record as to Father Bunchek being the mortgage debtor,
we do not see how he, his estate or Plaintiff suffered any harm. Counsel for Plaintiff is under the impression that a “void mort-
gage” need not be satisfied. This ignores the fact that a recorded document is notice to the world of its contents. Here, Plaintiff
alleges that the contents were wrong as to Father Bunchek. Whether Mr. Conway chose an appropriate way of correcting the record
(by satisfaction rather than by some other unspecified method) is immaterial and there are not other facts sufficiently pled to make
out fraud. If Plaintiff intended this to be an example of Mr. Conway’s fraudulent conduct, that tort is not alleged with clarity, much
less the requisite level of specificity required by the Rules.

CONCLUSION
In sum, the action was opened by writ of summons, filed by a non-entity, the Estate, more than three years after the latest start

time (2007) for the two-year statute of limitations. Ms. Young added herself as a Plaintiff in her capacity as administratrix and also
as an individual and beneficiary when the original Complaint was filed on June 28, 2011. The suit was based on facts that were
insufficient to make out either negligence or fraud, the only counts Judge Colville permitted to go forward. We properly dismissed
the Fourth Amended Complaint with prejudice. and properly refused to give Plaintiff a sixth bite at the apple.

BY THE COURT:
/s/Friedman, J.

Dated: August 9, 2012

1 The Amended Complaints after the Second were not designated as Third or Fourth, but rather were described by date. The dates
each was filed are on the docket as follows: the third Amended Complaint was docketed on December 7, 2011, and the fourth
Amended Complaint was docketed on January 17, 2012.
2 As best we can glean from Plaintiff ’s explanations, the mortgage was intended to be a purchase money mortgage executed in 2002
between Father Bunchek, the seller, and Defendants, the buyers.
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Commonwealth of Pennsylvania v.
Sean D. Fields

Criminal Appeal—PCRA—Commonwealth Appeal—Homicide—Ineffective Assistance of Counsel—
Petitioner Granted a New Trial—Taped Statements—Witness “Amnesia”

No. CC 200301178. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 10, 2012.

OPINION
This is an appeal by the Commonwealth filed on July 26, 2011 from Findings of Fact and Conclusions of Law entered on July

19, 2011 following a hearing on March 21, 2011. On September 27, 2011 an Order was entered directing the Commonwealth to file
its Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b). On October 17, 2011 the Commonwealth
filed its Concise Statement that set forth the following:

“1) Whether the PCRA court’s findings of fact are unsupported by the record and thus entitled to no deference by an
appellate court, where, contrary to the PCRA Court’s ruling, John Everett’s taped statement was not the only evidence to
identify the defendant as the shooter, since at least two Commonwealth witnesses testified at trial they observed a man,
circumstantially established through his appearance and actions to be the defendant, shoot the victim in the parking lot
of the Chez Lounge?

2) Whether the PCRA court erred in finding trial counsel ineffective for failing to object to the admission of the taped state-
ment of John Everett at the defendant’s trial, where the evidence presented at the PCRA hearing did not establish prejudice?

3) Whether the PCRA court erred in granting the defendant relief under the Post-Conviction Relief Act, where its ruling
misapprehends the record and disregards controlling case law, and the grant of a new trial was therefore improper?

4) Whether the PCRA court erred in finding that the trial court erred in admitting the prior recorded statement of John
Everett under Pa.R.E. 803.1(3)?

5) Whether the PCRA court erred in finding that the trial court was required to find John Everett in contempt rather than
utilize the Rules of Evidence to admit his prior recorded statement at trial?

BACKGROUND
Petitioner, Sean D. Fields, was found guilty of first degree murder and a violation of Uniform Firearms Act after a jury trial on

October 22, 2003 arising out of the shooting death of Rashad Malek Harris on December 28, 2002 outside the Chez Lounge in Moon
Township, Pa. On January 22, 2004 the Honorable Robert E. Colville sentenced Petitioner to life without the possibility of parole
on the first degree murder charge and a concurrent sentence of 1 to 2 years on the firearm violation. The procedural history of this
case is set forth in this Court’s 1925(b) Opinion of July 13, 2010, which is adopted herein in its entirety.

On July 24, 2009, as a result of Petitioner’s PCRA Petition, Petitioner was granted a new trial on the basis that the failure of trial
counsel to object to the admission and playing of a tape recorded statement of a witness, John Dominic Everett, constituted inef-
fective assistance of counsel. The Commonwealth appealed and on December 23, 2010 the Superior Court entered a Memorandum
Opinion and Order remanding the case for an evidentiary hearing to determine whether trial counsel’s basis for not objecting to
the admission of the tape was reasonable. On March 21, 2011 a hearing was held and on July 19, 2011, Findings of Fact and
Conclusions of Law were entered. The Commonwealth then filed the instant appeal.

DISCUSSION
The Commonwealth’s first assignment of error is that the PCRA Court’s Finding of Facts are unsupported by the record and,

specifically, that John Everett’s taped statement was not the only evidence to identify Petitioner as the shooter since at least two
Commonwealth witnesses testified at trial they observed a man, circumstantially established through his appearance and actions
to be Defendant, shoot the victim in the parking lot of the Chez Lounge. Similarly, the Commonwealth raises as its second assign-
ment of error that the PCRA Court improperly found trial counsel ineffective for failing to object to the admission of the statement
where the evidence presented at the PCRA hearing did not establish prejudice. The Commonwealth’s first two assignments of error
raise the point that the failure to object to the admission of the taped statement did not constitute ineffective assistance of counsel
as the admission of the statements did not prejudice Defendant. The Commonwealth contends that, as there was circumstantial
evidence that identified Defendant as the shooter, the admission of the tape statement specifically identifying Defendant did not
prejudice him.

In the July 13, 2010 1925(b) Opinion, the testimony of the various witnesses present in or about the Chez Lounge on the night
of the shooting was reviewed in detail. (1925(b) Opinion July 13, 2010, pp. 3-6) This included a review of the testimony of Marquette
Williams, Teresa Devonshire, Denise Crump, David Ketter, Lisa Wynkoop and Robert Love. The testimony of these witnesses
establishes that none of these witnesses could positively identify Petitioner as the shooter. The Commonwealth asserts that the jury
could possibly, through circumstantial evidence, come to the conclusion that Defendant was the shooter despite the fact that none
of these witnesses could identify Defendant. Williams placed Defendant in the parking lot in a confrontation with the victim but
did not see the shooting and never saw Petitioner threaten the victim; did not see Petitioner with a gun and did not believe that
Petitioner was armed. He also testified that there were about six other people in the parking lot. Devonshire testified to seeing
three men exit the bar and proceed to the parking lot where the shooting occurred, testifying it was the “taller” who she saw lift
his arm and fire three shots at the shorter man. Crump testified that she saw the victim leave the bar with as many as fifteen other
people. It is clear that the identification testimony at trial of the witnesses other than John Everett is less than conclusive.

To demonstrate prejudice, the petitioner must show that there is “a reasonable probability that, but for counsel’s error or omis-
sion, the result of the proceeding would have been different.” Commonwealth v. Colavita, 993 A.2d 874, 886-887 (Pa. 2010) In this
case, in contrast to the circumstantial evidence that could possibly lead to a guilty verdict, the testimony of John Everett almost
conclusively established his guilt. The testimony of John Everett, admitted through his taped statement, clearly established that
Everett was the only witness that knew Petitioner, saw Petitioner with a gun in his hand and heard Petitioner threaten to kill the
victim. The importance of this testimony was emphasized in the opening statements of the Assistant District Attorney who charac-
terized the testimony of Everett as follows:
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“Ladies and gentlemen, you will hear from John Everett, who was sitting outside the Chez Lounge that night waiting
to make a drug deal. Mr. Everett was going to trade somebody some marijuana for some cocaine. He is going to tell
you that he knows Sean Fields, he had seen him and met him about a half a dozen times.

He is going to tell you when he looked over he saw Sean Fields following the victim out of the bar, and he overheard
Sean Fields say I am going to bust a cap in you or something to that effect, warning the victim, telling him in advance,
projecting to anybody that wanted to hear, that he intended to kill Rashad Harris.” (T., p. 19) (Emphasis added)

In addition, not only did the Commonwealth emphasize Everett’s testimony, but Petitioner’s trial counsel was forced to
acknowledge and address this testimony in his closing argument. Petitioner’s defense strategy was to emphasize to the jury that
the Commonwealth’s other witnesses could not specifically identify Defendant as the shooter and that there were several other
men in the parking lot at the time of the shooting. However, as a result of the admission of Everett’s taped statement, Petitioner’s
counsel stated:

“I will be very, very blunt with you. If you conclude, if you conclude beyond a reasonable doubt that Mr. Everett is
someone you can believe in this case, you should convict my client.” (T., pp. 289, 290) (Emphasis added)

After reviewing testimony of the numerous other witnesses that testified, counsel emphasized that none of these witnesses could
identify Petitioner. He stated: “The problem is no one, no one in this whole case has come in and said that this is the man.” (T., p.
298) However, again addressing Everett’s statement he further stated:

“Mr. Everett did, though, and again, this is the first point that I made, if you believe Everett, puts a gun in this guy’s
hands, he makes this guy out with a verbal threat, ‘I am going to shot you’ words to that effect. I will repeat myself.
If you believe Everett, and you have not reasonable doubt that he is being deceptive to you, you have more than
sufficient evidence to convict this man of criminal homicide.” (T., p. 298) (Emphasis added)

Considering the other identification testimony as presented by the Commonwealth, there is clearly a reasonable probability that,
but for trial counsel’s failure to object to the statement, the result of the trial would have been different.

The Commonwealth’s third and fourth assignments of error are that the record was misapprehended; controlling case law was
disregarded; and, the grant of a new trial was, therefore, improper. In addition, the Commonwealth specifically asserts that it was
error for the PCRA court to find that the trial court erred in admitting the prior recorded statement of John Everett under Pa. Rule
of Evidence 803.1(3). An analysis of the record and the controlling case law as it pertains to the admission of the prior recorded
statement of John Everett under Pa. Rule of Evidence 803.1(3) was addressed in detail in the 1925(b) Opinion of July 13, 2010,
adopted herein.

The Commonwealth next argues that the PCRA Court erred in finding that the trial court was required to find John Everett in
contempt rather than utilize the rules of evidence to admit his prior recorded statement at trial. A detailed analysis of the record
as it applies to Rule 803.1(3) was previously set forth in the previous 1925(b) Opinion, which included the observation that there
is no precedent that simply allows a witness to feign a lack of memory in order to avoid testifying. Here there was no assertion that
Everett was invoking a right against self-incrimination. Everett simply refused to testify, and by admitting his statement pursuant
to Rule 803.1(3) the opportunity to cross-examine Everett negated. The appropriate procedure would have been to either deal with
Everett’s refusal through appropriate sanctions or exclude his testimony in its entirety. The remedy was not to utilize Rule 803 to
admit his incriminating statements to the prejudice of Defendant and allow Everett to avoid cross-examination.

In addition, it was previously noted that Everett’s feigned amnesia was so apparent that the Assistant District Attorney acknowl-
edged in his closing argument at trial that he did not believe that Everett had amnesia. This acknowledgement raises a concern
that, knowing that Everett had a full and complete recollection of the events surrounding the shooting, the Commonwealth utilized
a rule of evidence premised on the witness having “insufficient recollection to enable the witness to testify fully and accurately…”
This was confirmed at the March 21, 2011 hearing. The Deputy District Attorney testified that at the time that he and Detective
interviewed John Everett in the Beaver County Jail approximately a week and a half before trial, Mr. Everett had a “clear recall
of the events of the night before the shooting outside of the Chez Lounge.” (Transcript 3/21/11, p. 17)

It was further testified that Everett did not wish to be lodged in the Allegheny County Jail during the pendency of the trial and,
after being lodged in the jail from Friday through Monday, he appeared in court “in a bad mood” and for the first time advised the
prosecutor that he had “sort of amnesia about the events of the night of the shooting.” (T., p. 17) In fact, the prosecutor acknowl-
edged that any attempt to refresh the recollection of Mr. Everett through the use of the statement would have been “an exercise in
futility” because Everett’s amnesia was simply, in fact, a refusal to testify. It was further acknowledged that any attempt to have
Mr. Everett testify that the statement refreshed his recollection would have been useless as Everett was “bound and determined
that he was going to have amnesia in court that day.” (T., p. 31) The Commonwealth’s difficulty with Everett as a witness, however,
was clearly not the result of any conduct on the part of Defendant and did not justify the admission of the statement through Rule
803.1(3), which specifically limits the admission to:

“A memorandum or record concerning the matter about which a witness once had knowledge, but now has insuffi-
cient recollection to enable the witness to testify fully and accurately…” Pa. Rule of Evidence 803.1(3)

The record in this case, including the testimony from the hearing of March 21, 2011, establishes that, in fact, Everett had a full and
accurate recollection of the events of the night of the shooting, but simply refused to testify to those facts. This was evident at the
time of the trial; was confirmed at the PCRA hearing; and, establishes that there was no basis for trial counsel’s failure to object
to the admission of the statement under Rule 803.1(3).

The Commonwealth does not raise in its Concise Statement the specific issue which the Superior Court ordered addressed at
the evidentiary hearing, that is whether trial counsel’s basis for not objecting to the admission of the tape was reasonable. As set
forth in the Findings of Fact and Conclusions of Law in this matter, it is clear that there is no evidence to support a finding that
there was a reasonable basis for failing to object to the introduction of the statement. Defendant’s trial counsel, after reviewing the
transcript of the pertinent parts of the trial transcript and the 1925(b), testified that he did not have a recollection of any specific
trial strategy regarding the failure to object to the introduction of the statement. (3/21/11 Transcript, p. 6) He did not recall
conducting any type of risk benefit analysis regarding the decision not to object to the statement. Counsel could only testify that
witnesses often state that they do not remember an incident and, in his experience, the prosecutors in the District Attorney’s
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Homicide Office generally know the predicate questions necessary for the admission of a past statement. Therefore, counsel
testified that he sometimes does not object in order to avoid the appearance that a defendant is trying to hide something. (T.,
pp. 10-12) However, this generalized concern that the jury may have perceived that Defendant was trying to hide something
does not constitute a reasonable basis for failing to object to the admission of Everett’s statement under the circumstances
presented. At the evidentiary hearing, trial counsel acknowledged his belief that the statement by Everett made him “the only
witness who I believe placed the gun in the Defendant’s hand at the parking lot.” (T., p. 4) Consequently, there is no evidence from
the evidentiary hearing of March 21, 2011, which establishes a reasonable basis for trial counsel’s failure to object to the admis-
sion of the taped statement of John Everett.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Peter A. Grujich

Criminal Appeal—Weight of the Evidence—Duress—Distribution of Pharmaceuticals

No. CC 201016127. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 12, 2012.

OPINION
This is an appeal by Defendant, Peter A. Grujich, after being found guilty of ten counts of Acquisition by Misrepresentation of

a Controlled Substance in violation of 35 Pa.C.S.A. § 113(a)(12); ten counts of Distribution by Practitioner in Bad Faith in violation
of 35 Pa.C.S.A. § 113(a)(14); and one count of Theft By Deception-False Impression in violation of 18 Pa.C.S.A. § 3922(a)(1) follow-
ing a non jury trial on September 14, 2011. On November 30, 2011 Defendant was sentenced to seven years probation and ordered
to undergo a mental health and drug/alcohol evaluation. On December 14, 2011 Defendant filed a Post Sentence Motion which was
denied by an Order of December 15, 2011. On January 13, 2012 Defendant filed a Notice of Appeal. An Order was entered on March
15, 2012 directing Defendant to File a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P. 1925(b). On
March 21, 2012 Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the following:

“A. The guilty verdicts at all counts were contrary to the weight of the evidence insofar as direct, credible and unrefuted
evidence was presented that Mr. Grujich acted under duress in committing the offenses, specifically he was threatened
with death and/or serious bodily injury if he did not comply with demands of another person to do the acts which would
otherwise be criminal. The Commonwealth failed to meet its burden of disproving the defense of duress beyond a reason-
able doubt.”

BACKGROUND
This matter arises out of the arrest of Defendant who, at the time of the occurrence, was a pharmacist employed by Rite Aid

Pharmacy. The Commonwealth alleged that Defendant had acquired and distributed over 2,800 hydrocodone pills, a Schedule II
controlled substance, from Rite Aid on 10 separate occasions between August 1, 2009 and January 4, 2010. At trial Defendant stip-
ulated that the Commonwealth could proceed by proffer of the evidence, as the facts regarding Defendant’s acquisition and distri-
bution of the hydrocodone were not in dispute. Instead, Defendant intended to rely on an affirmative defense. (T., p. 9)

The Commonwealth then proffered the testimony of Joel Edwards, a loss prevention manager for Rite Aid Pharmacy, who inves-
tigated 10 separate transactions or prescriptions dispensed by Defendant. (T., p. 9) It was determined that the 10 prescriptions,
some in his own name and some in his wife’s name, were never written or approved by a physician. (T., p. 10) Each of the fraudu-
lent prescriptions purportedly originated from a local physician’s office, however, it was confirmed that neither the physician nor
anyone in his office ever authorized the prescriptions. (T., p. 10) In addition, Rite Aid was required to reimburse an insurance
company $2,009.82 for the 2,840 hydrocodone pills fraudulently obtained and dispensed by Defendant. (T., p. 11) 

The Commonwealth further established that when Mr. Edwards confronted Defendant concerning his investigation, Defendant
admitted that he had fraudulently filled the prescriptions under his name and his wife’s name. Defendant prepared a written state-
ment on July 23, 2010 in which he stated he obtained the prescriptions because his brother had undergone a double knee replace-
ment and bypass surgery, was in severe pain, and had no prescription coverage for pain medication. Defendant contended that he
wrote the prescriptions in order to obtain the medications for his brother until his brother’s pain was relieved. (T., p. 12)

The Commonwealth also proffered the testimony of Officer Albert Elway of the Ross Township Police Department who would
testify that he responded to the Rite Aid Pharmacy on July 23, 2010 at which time he spoke with Defendant who indicated that he
was willing to cooperate in the investigation. (T., p. 14) Defendant was given his Miranda warnings and executed a Miranda waiver
form. (T., p. 15) At that time, Defendant wrote out a written statement, identified as Commonwealth Exhibit No. 3, in which he again
stated that he had fraudulently obtained the prescriptions in order to assist his brother, who had knee replacement surgery and
undergone quadruple bypass surgery and was without insurance to purchase pain medications. Defendant stated he started filling
the prescriptions in August of 2009 and originally was going to stop in November of 2009. However, his brother was in a motor
vehicle accident in November of 2009, which aggravated the condition of his knees and, therefore, Defendant continued to fill the
prescriptions for his brother until January of 2010 and then stopped. (T., p. 16) Defendant further indicated that he filled the
prescriptions as “phone in” prescriptions as a doctor’s signature was required. Defendant further contended that both his brother
and wife were unaware of the fraudulent prescriptions and that Defendant never used or sold the medications. (T., p. 16) 

In his defense, Defendant asserted the affirmative defense of duress. Defendant testified, contrary to the statements given to
the Rite Aid investigator and the Ross Township Police, that he, in fact, fraudulently obtained the prescriptions as a result of phys-
ical threats by an individual that he knew from prison, John McCleavey. As background, Defendant testified that he obtained his
pharmacy degree in 1982 and then worked for various pharmacies in Pennsylvania, Virginia and the District of Columbia. (T., pp.
19-20) Defendant also claimed that during the summer of 1979, he was assaulted at knife point by five individuals who beat and
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raped him. (T., p. 21) As a result, he indicated that he suffered from severe and continuing post traumatic stress disorder (PTSD).
(T., pp. 21-22) Defendant testified that as a result of his PTSD he was subject to flashbacks in certain circumstances, which led him
to drink in excess. His excessive drinking led to six DUI convictions which resulted in his incarceration in SCI Houtsdale facility.
(T., p. 23) Defendant testified that during his incarceration he met another inmate, John McCleavey, with whom he developed an
acquaintance. McCleavey was apparently serving a sentence for “some type of aggravated assault.” (T., p. 25) Defendant was
released on parole, but sent back to Houtsdale as a result of a parole violation.

Defendant testified that in February 2001, after being paroled a second time, he again became employed as a pharmacist. (T.,
p. 25) At an unspecified time thereafter, Defendant coincidentally met McCleavey while walking in Pittsburgh and the two spoke,
at which time McCleavey asked Defendant for his phone number, which Defendant gave to him. (T., pp. 25-26) Sometime later in
the summer of 2009, Defendant contends that McCleavey approached him unexpectedly outside Defendant’s place of employment
and told him that he needed money for an attorney, as he was facing charges for armed robbery, and that he had “girls working for
him to make money” and that he needed some Vicodins “to keep his girls workable”. McCleavey wanted Defendant to provide him
the drugs. (T., p. 27) Defendant testified that at that time he told McCleavey that he would not provide him with the drugs. However,
McCleavey showed Defendant a gun and McCleavey, who knew about the prior alleged assault and rape of Defendant, had
arranged for others to assault Defendant in a similar manner. (T., p. 28) Defendant claimed that McCleavey also threatened his
wife, brothers, nieces and nephews. (T., p. 28) Defendant testified he did not go to the police because of McCleavey’s threats.
However, it was only after “a month or a month and a half” that Defendant eventually relented and provided the drugs to
McCleavey. (T., p. 30-31)

Defendant acknowledged that the statements that he gave to the investigator and to the police were false, claiming that he was
scared and did not want them to know that McCleavey was involved. (T., p. 32) Defendant claimed that he took “a real live situa-
tion with my brother and his knee replacement and accident and twisted it to cover the prescriptions.” (T., p. 32)

On cross-examination Defendant acknowledged that despite the fact that he knew of McCleavey’s conviction for violent offenses,
he willingly gave his cell phone number to McCleavey when he encountered him some years later. (T., p. 34) He again acknowl-
edged that he never told the investigator or the police of McCleavey’s involvement and lied about supplying the drugs to his brother.
(T., pp. 34-36)

Defendant requested the Court take judicial notice of the prior criminal record of McCleavey, as well as a certified copy of a
sentencing order indicating that McCleavey had been sentenced for an offense in Allegheny County on April 6, 2011, to 10 to 20
years. (T., p. 37) Defendant also presented the testimony of two character witnesses, Pamela Burse, a former coworker of
Defendant at Rite Aid, and Joanne McKown, an acquaintance of Defendant from high school. (T., p. 39-43) After considering all of
the evidence, Defendant was found guilty on all counts.

DISCUSSION
In his Concise Statement, Defendant asserts that the guilty verdict on all counts were contrary to the weight of the evidence as

the direct, credible and unrefuted evidence was that Defendant acted under duress in committing the offenses. Specifically,
Defendant contends his testimony establishes that he acted under duress as a result of the threats to him and his family of serious
bodily injury by McCleavey and the Commonwealth failed to meet its burden of disproving the defense of duress beyond a reason-
able doubt.

The defense of duress as set forth in 18 Pa.C.S.A. § 309 states:

“(a) General rule. - - It is a defense that the actor engaged in the conduct charged to constitute an offense because he was
coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a
person of reasonable firmness in his situation would have been unable to resist.

(b) Exception - -The defense provided by subsection (a) of this section is unavailable if the actor recklessly placed him-
self in a situation in which it was probable that he would be subjected to duress. The defense is also unavailable if he was
negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense
charged.” 18 Pa.C.S.A. § 309

The Commonwealth has the burden of disproving the defense of duress. Accordingly, a defendant cannot be found guilty of the
crime unless the Commonwealth has proved beyond a reasonable doubt that Defendant did not act under duress. Commonwealth
v. Morningwake, 595 A.2d 158, 163 (Pa. Super. 1991) It is also clear, however, that the trier of fact, when passing upon the credibility
of witnesses and the weight to be afforded the evidence produced, is free to believe all, part or none of the evidence.
Commonwealth v. Petaccio, 764 A.2d 582, 584 (Pa. Super. 2000)

In the present case, Defendant’s contention that the verdict was contrary to the direct, credible and unrefuted evidence and that
the Commonwealth failed to disprove duress is contradicted by the record. The Commonwealth established, through the testimony
of the Rite Aid Investigator and the arresting officer, that Defendant gave a completely different account of his motivation in
obtaining the fraudulent prescriptions. Contrary to his testimony at trial that he was subject to threats of serious bodily injury,
Defendant repeatedly told the investigators and the police that his actions were motivated by a desire to help his brother. Rather
than reflecting a credible account of duress, Defendant’s account of McCleavey’s threat is incredible and unworthy of belief. It
appears that Defendant, realizing his version of events given to the police did not legally justify his actions, concocted the story of
McCleavey’s threats. Although the Commonwealth has the burden of disproving duress, it is telling that Defendant, in support of
his testimony, did not produce any independent evidence to support the alleged assault he previously sustained, his alleged PTSD
or for that matter, any encounters with McCleavey.

The Commonwealth’s evidence of Defendant’s prior statements disproves beyond a reasonable doubt that Defendant’s account
of the threats against him by McCleavey. In addition, Defendant’s own testimony belies that he was coerced by the use of or threat
of unlawful force, which a person of reasonable firmness in his situation would have been unable to resist. Despite the claim that
Defendant believed he and his family were under the threat of physical injury, he testified:

“He called me a number of times, and within the next month, month and a half, he stopped at the store a couple more
times. And finally one time he called me, I said I would do it.” (T., p. 31) (Emphasis added)

Therefore, despite the fact that Defendant claims he was subject to threats of violence, Defendant nonetheless testified that he
initially refused for a period in excess of a month to obtain the drugs for McCleavey and yet nothing happened over that time period.
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Given that length of time, Defendant had ample opportunity to go to authorities. Consequently, Defendant’s claim of duress is
incredible and is directly contradicted by the evidence of his prior inconsistent statements as produced by the Commonwealth. The
Commonwealth met its burden of disproving the claimed duress by a preponderance of the evidence and the verdict against
Defendant was appropriately entered.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Steven Edward Scales

Criminal Appeal—Homicide—Sufficiency—Sentencing (Merger)—VUFA—Attempted Murder—Conspiracy—Corpus Delecti

No. CC 201002213. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 18, 2012.

OPINION
This is an appeal by Defendant, Steven Edward Scales, after his conviction for Third Degree Murder in violation of 18 Pa.C.S.A.

§ 2501(a); Criminal Attempt-Homicide in violation of 18 Pa.C.S.A. § 901(a); Criminal Solicitation-Homicide in violation of 18
Pa.C.S.A. § 902(a); Aggravated Assault in violation of 18 Pa.C.S.A. § 2702(a)(1); Persons not to Possess a Firearm in violation of 18
Pa.C.S.A. § 6105(a)(1) and (b); Carrying a Firearm Without a License in violation of 18 Pa.C.S.A. § 6106; and Criminal Conspiracy-
Homicide in violation of 18 Pa.C.S.A. § 903(a)(1) following a jury trial on January 13, 2011. Defendant filed a Post Verdict Motion
for Extraordinary Relief Pursuant to Pa.R.Crim.P. 704(b) on March 11, 2011 which was denied by an Order entered on March 28,
2011. On March 28, 2011, Defendant was sentenced to 200 to 400 months for Third Degree Murder of Timothy Raines; a consecu-
tive sentence of 100 to 200 months for Attempted Murder of Kenya Simpson; a consecutive sentence of 100 to 200 months for
Conspiracy to Commit Murder of Timothy Raines and a consecutive sentence of 24 to 48 months for possession of a prohibited
firearm. No penalty was imposed for the convictions for aggravated assault or carrying a firearm without a license. Defendant filed
a Post Sentence Motion on April 1, 2011 which was denied by an Order of April 5, 2011. Defendant filed a Motion for
Reconsideration on April 11, 2011 which was denied by an Order of April 11, 2011. Defendant filed a Notice of Appeal on April 11,
2011 and a Motion for Enlargement of Time to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P.
§ 1925(b). On August 1, 2011, Defendant filed his Concise Statement, which set forth the following:

“(1) It appears that Counts 1 and 2, as charged merge for sentencing purposes and the imposition of sentences on each
court violated Defendant’s double jeopardy rights under Article I, Section 10 of the Pennsylvania Constitution, the Fifth
and Fourteenth Amendments to the United States Constitution, 42 Pa. C.S. § 9765, and/or other law; 

(2) Count 7 should have merged with Count 2 for sentencing purposes pursuant to 18 Pa. C.S. § 906 as the evidence at trial
was that the scope of the Criminal Conspiracy (at Count 7) includes and/or was limited to Criminal Homicide –see JTT
at 361-363 (jury instructed on conspiracy to commit homicide);

(3) Whether the evidence was insufficient to show Defendant’s participation in the commission of the offenses where he
recanted his statement to police and there was no other substantive evidence identifying him as a participant (i.e., as a
co-conspirator or accomplice) in the commission of the offenses;

(4) Whether the convictions were against the weight of the evidence that Defendant participated in the commission of any
of the offenses where he recanted his statements to police and there was no other substantive evidence identifying him
as a participant (i.e., as a co-conspirator or accomplice) in the commission of the offenses;

(5) Whether the Commonwealth failed to establish the corpus delicti for the offense of Criminal Conspiracy and, conse-
quently, whether the Court of Common Pleas erred in permitting the Commonwealth to introduce Defendant’s statement
to police; and

(6) Whether the Court of Common Pleas erred and/or abused its discretion in refusing to hold a hearing on and/or deny-
ing, on March 28, 2011, Defendant’s March 11, 2011 Motion for Extraordinary Relief regarding the after-discovered
evidence of Allen White’s false testimony against co-defendant Desmond Greene).

BACKGROUND
This matter arises out of a shooting that occurred on July 14, 2000 outside the Traveler’s Club located in the Homewood/East

Liberty area of the City of Pittsburgh, which resulted in the death of Timothy Raines and the wounding of Kenya Simpson. An
investigation done at that time identified various witnesses and led to the discovery of spent shell casings from the shooting, how-
ever, the perpetrator or perpetrators could not be identified. In January 2009, detectives working on cold cases were contacted by
an attorney for an alleged witness, Allen White, who was incarcerated at the time. The detectives subsequently interviewed White
who informed them that he witnessed the shooting and saw Sean Greene (nicknamed “Elbows”) shoot both Raines and Simpson.
Shortly thereafter the detectives interviewed Simpson, who was serving a federal prison sentence in Loretto, Pennsylvania for drug
trafficking. In a taped statement, Simpson also told detectives that it was Sean Greene who shot him and Raines outside the
Traveler’s Club. Simpson also indicated that only months before the shooting outside the Traveler’s Club, Greene, Defendant and
third person had also shot him while he stood outside Joe’s Bar in the East Liberty area of the City.

In August of 2009, the detectives then received a call from a woman indicating that Defendant, who was also incarcerated in
Loretto at that time, wanted to speak to them about the Traveler’s Club shooting. The detectives made arrangements to interview
Defendant and during a taped interview on August 5, 2009, Defendant implicated himself in the Traveler’s Club shooting, which
killed Raines and wounded Simpson. As a result their investigation, including Defendant’s confession, Defendant and Greene were
charged for their roles in Raines’ death and Simpson’s wounding.
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At trial, the Commonwealth called an investigating officer and a paramedic who described the gunshot wound sustained by
Kenya Simpson. (T., p. 60) The Commonwealth called the club manager, a security worker and some customers who described the
events surrounding the shooting, however, none could identify the shooter. (T., pp. 66-67)

The Commonwealth called Allen White who testified that on the night of the shooting he was sitting across the street from the
Traveler’s Club when he was approached by Sean Greene, who he knew. (T., p. 83) Greene was dressed in black and White could
see the butt end of a gun in his pocket. (T., pp. 85-86) Greene asked him if Simpson, known as Buddha, was in the club. (T., p. 84)
White told Greene that he did not know if Simpson was in the club. White then entered the club where he stayed for about 35 min-
utes before the club closed. (T., p. 86) He then left the club and was sitting outside in a car speaking to a friend on the phone when
he saw Simpson and Raines exit the club. (T., p. 87) Shortly thereafter saw Greene emerging from the bushes and begin shooting.
(T., pp. 89-90) He also saw a female firing a gun. He then saw Simpson and Raines lying on the ground. He then saw Greene run
back into the bushes and a vehicle leave at a high rate of speed. White then left the scene, not wanting to get involved with the
police. (T., p. 93) White identified Greene from a photo lineup as the shooter outside the Traveler’s Club. (T., p. 100) White testi-
fied that he was also present at Joe’s Bar only a few months before the Traveler’s Club shooting when Simpson was shot outside
of that bar on South Millvale Avenue in East Liberty. (T., pp. 95-96)

The Commonwealth then presented the testimony of Dr. Abdulrezak Shakir of the Allegheny County Coroner’s Office who
performed the autopsy on Timothy Raines and found that he died of a gunshot wound to the chest. (T., p. 123)

The Commonwealth then called Kenya Simpson who testified that he was serving a sentence for drug distribution at FCI
Loretto. (T., p. 126) He testified about the evensts surrounding the shootings outside of both Joe’s Bar and the Traveler’s Club in
2000 and the injuries he sustained. (T., p. 127) He denied that he knew who shot him, contrary to a recorded statement he gave on
January 29, 2009 in which he identified Sean Greene and Defendant as being involved in the shooting at Joe’s Bar and Greene as
the shooter at the Traveler’s Club. He testified that the detectives coerced him into identifying Greene as being involved. (T., pp.
130-133) Simpson further testified that while in prison with Defendant, he spoke to him and informed him about the details about
the shooting in front of both Joe’s Bar and the Traveler’s Club. (T., p. 140)

The Commonwealth called Detective Scott Evans who testified that in January of 2009 he was contacted through the District
Attorney’s Office by a lawyer on behalf of Allen White concerning the Raines’ murder. (T, p. 146) During the interview, White iden-
tified Sean Greene as the shooter outside the Traveler’s Club. After interviewing White, Detective Evans then made arrangements
to interview Kenya Simpson on January 29, 2009. Simpson was incarcerated in FCI Loretto. At that time, Simpson gave a taped
statement identifying Greene as the person who shot him both outside Joe’s Bar and the Traveler’s Club. Simpson also identified
Defendant as one of the shooters in the shooting outside of Joe’s Bar. (T., p. 154)

The taped statement of Simpson was played for the jury, which included the following:

“DETECTIVE EVANS: Okay. And this incident in question happened on July 14th of 2000 at approximately 4:30 in
the morning but, Kenya, we want to back up, you know, prior to this July incident. There was an incident at Joe’s bar a
couple months prior to this homicide, correct?

MR. SIMPSON: Yes.

DETECTIVE EVANS: Can you explain what happened at Joe’s Bar that night?

MR. SIMPSON: Yeah. I was in the bar having a good time and, you know, a guy was hanging out with some girls and
what not and a guy approached me, you know, said he wanted to talk to me. I asked him to step outside with him ‘cause
the music was loud. So, when I stepped outside, we were talking about he said, you know, Let’s walk over here a little bit,
up across the street to Pep Boys parking lot and as we were stepping out to the street, a car pulls up. I want to say it was
a black Maxima, maybe. It was dark outside but, you know, I seen three occupants in the car.

DETECTIVE EVANS: Did you recognize any of them?

MR. SIMPSON: Yes.

DETECTIVE EVANS: What were their names?

MR. SIMPSON: Steven Scales, Pete (inaudible) a/k/a Ellis Aris (phonetic) and a guy named Elbows who I don’t know
his real name.

DETECTIVE EVANS: Do you remember who was driving?

MR. SIMPSON: I believe Steve Scales was the driver.

DETECTIVE EVANS: Okay. And then what happened?

MR. SIMPSON: Well, when I recognized who they were, I knew it wasn’t going to be pretty. I seen a bunch of pistols
come up and a bunch of shooting and they started shooting and I turned around and I ran. I got shot in my ass. It went
through my testicles into my leg. In the process of that, I dove over a motorcycle for cover.” Taped Interview of Kenya
Simpson January 29, 2009, pp. 2-3.

“DETECTIVE EVANS: Okay. Now, let’s fast forward to the incident at the Travelers’ Club. Tell us what happened that night.

MR. SIMPSON: Again, I was hanging out with a few women, having a good time, and Traveler’s Club was closing.
So, I ended up talking to a friend of mine by the name of Tim and me and Tim were discussing, you know, hooking up with
these girls that he was with, you know. So, I told him that I would drop off the girls I was with and hang with him and the
girls he was with. So, we were all going outside leaving together and two girls got in my car that were with me and I was
walking to the middle of the street talking to one of the girls that was with him while Tim and the other girl continued on
to the car when a guy comes from behind the car that fit the description of the guy, Elbows, and he starts shooting. Well,
he has a big gun in his hand and he shoots Tim twice in the stomach. He walks directly up on Parklyn Lane and shoots
him twice in, I want to say, the abdomen and I stood there maybe about a second in shock when he turned around and
started shooting at me. That’s when I ran and one hit me in the back.” Taped Interview of Kenya Simpson January 29,
2009, p. 4. (Emphasis added)
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Based on the information supplied by Simpson, an arrest warrant for Sean Greene was obtained and Greene was charged with
murder, attempted murder and related offenses (T., p. 158)

After filing the charges against Greene, Detective Evans received information from a female who indicated she was calling
on behalf of Defendant and that Defendant had information about the Raines’ murder. (T., p. 159) The detectives then inter-
viewed Defendant who was also at FCI Loretto. During his interview on August 5, 2009, Defendant informed the detectives that
as a result Simpson stealing $54,000.00 from him in a failed cocaine deal between himself and Simpson, he wanted to “take care
of Mr. Simpson”. (T., p. 162) He testified that he later saw Simpson outside of Joe’s Bar and he, Sean Greene and a third man,
Ellis Harris, all started firing at Simpson, later learning he was wounded, but not killed. Although Simpson partially repaid
Defendant after the Joe’s Bar shooting, Simpson then failed to make any further payment and Defendant was once again was
looking for Simpson. (T., p. 163) Then on July 14, 2000, he learned that Simpson was at the Traveler’s Club at which time
Defendant contacted Greene, told him where Simpson was and that Greene, with Defendant’s girlfriend, went to the club and
shot Simpson, with Raines being killed as an innocent bystander. After the shooting, Greene, Defendant and his girlfriend all
went back to an apartment in New Kensington at which time Defendant gave Greene $1,500.00 to leave town and his girlfriend
then disposed of the guns. (T., pp. 163-165)

After being given his Miranda warnings, Defendant gave a tape recorded statement, which was played for the jury. The state-
ment included the following:

“A couple days later I’m riding around on the Hill District looking for Buddha because he owed me this money, you
know. So I’m asking everybody on the Hill, Did you’ll see Buddha; did you see Buddha?” Taped Interview Steven Scales
August 5, 2009, p. 4.

“We decided to go to Joe’s Bar. So, we made the right, made the left and got to Joe’s Bar. Pep Boys was on our right-
hand side; Joe’s Bar was on the left-hand side. Come to find out, who do we see, Buddha standing right there on the side-
walk. So, we say, Oh, shit. So, I pull, my brother pull and Elbows pull, pulled our guns and started firing. I shot one time. My
gun only shot one time and it jammed. My brother continued firing which is Ellis and Elbows continued firing too. So,
Buddha got hit but nobody knows which one of us hit anybody, got hit.” Taped Interview Steven Scales August 5, 2009, p. 4.

“MR. SCALES: Right. I had already put the word out, Anybody see Buddha, to let me know, right. So, I look at Becky
and I look at Elbows and I say, Yo, Buddha’s at the Travelers’. So, he jumped in the vehicle, one of the vehicles. It was
one of the vehicles that I owned or that I rented, okay, and they got three guns on them. Elbows got a 357 and a 380. Becky,
she has one of my other three smaller guns. I believe it was either a .22 or a .25 automatic.” Taped Interview Steven Scales
August 5, 2009, p. 6.

“So, Elbows gets out of the car. When he gets out of the car, he walks around the car and he has a 357 in his right
hand and a 380 in his left hand he sees Buddha in the middle of the street and he sees Tim to the left. So, he turns towards
Tim, pow, shot him one time. When he shot him, Rebecca’s in the car and she got her gun; she lifted her arm up and shot
Tim in the back, pow. So, you hear two shots: Sean Greene’s 380, pow, and the gun that Rebecca had, pow, shot him in the
back. And after that, Sean continued firing his right hand, pow, pow, pow, pow, pow with the 357 and Buddha got hit in
the shoulder. I don’t know if he got hit standing or he turned – and he turned and got hit in the shoulder, boom, and he
proceeded to run back to Travelers’.” Taped Interview Steven Scales August 5, 2009, p. 8.

“I get out of the car and go in there. I mean, they tell me what happened. I said, What happened? She sit there and
tell me the whole word for word what happened and Elbows says, he says, I need to get out of town. I need a couple
dollars. I said, Well, I ain’t got much on me. I said, “I’ll just give you what I got. So, I give him about 1500 and he gets
ready to leave.” Taped Interview Steven Scales August 5, 2009, p. 9.

“Nobody knew who Tim was at the time. He said he shot this one dude in the stomach and he said he shot Buddha in
the shoulder; he took his shoulder off.” Taped Interview Steven Scales August 5, 2009, p. 10. (Emphasis added)

In the statement, Defendant denied that he was threatened in any manner into giving the statement and denied that he was given
or promised anything for his voluntary statement.

In his defense, Defendant testified that when he gave the statement implicating himself in the Travelers’ Club shooting, he was
serving a 21 year sentence for drug dealing. He contended that he learned some basic facts about the shooting from Simpson him-
self, when they were both incarcerated in Loretto, and that he decided to give a false statement to the detectives implicating
Greene, and thus himself, in an ill-conceived and misguided attempt to appear to be cooperating with authorities. (T., pp. 242-245)
Defendant contended that he believed his cooperation could be used to negotiate an early release from prison. (T., p. 245)
Defendant recanted his statement, contending it was a complete lie, and testified that he was never involved in any drug deals with
Simpson and never wanted him dead. (T., p. 246)

Defendant also called an attorney who had represented him in other criminal charges, who testified that Defendant had
attempted to obtain a sentence reduction during his earlier prosecution for drug charges by providing information about other drug
dealers. (T., pp. 230-233) Although this had been unsuccessful, Defendant contended this evidence demonstrated that he knew that
providing incriminating evidence about others could be used to negotiate a reduced sentence. After appropriate instructions, the
jury found Defendant guilty as set forth above.

DISCUSSION
In his first assignment of error, Defendant alleges that his convictions at Count 1, Criminal Homicide, and Count 2, Criminal

Attempt – Homicide, merged for sentencing purposes and that the imposition of sentences on each count violated Defendant’s
double jeopardy rights under the Pennsylvania and United States Constitutions.

42 Pa. C.S.A. §9765 provides that:

“No crime shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the
statutory elements at one offense are included in the statutory elements of the other offense. Where crimes merge for
sentencing purposes, the court may sentence the defendant only on the higher graded offense.” 42 Pa. C.S.A. §9765
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It is clear that the prohibition against merger for sentencing purposes does not apply in the instant case. The criminal information
at Count 1 charged Defendant with causing the death of Timothy Raines in violation of 18 Pa.C.S.A. § 2501(a). The jury was
instructed on the elements of the offense necessary to find Defendant guilty of the death of Timothy Raines. (T., p. 344) Defendant
was found guilty of Murder in the Third Degree in Raines’ death.

At Count 2, Defendant was charged with Criminal Attempt- Homicide. Although the criminal information does not state the
name of the victim specifically, the evidence establishes that the victim was Kenya Simpson, as that is the person who Defendant
knew was at the Travelers Club when Defendant sent Greene to the club. (T., pp. 163-164) The evidence establishes that Defendant
did not even know Raines was present and only learned his identity later. (T., p. 165) In addition, the jury was instructed regard-
ing the elements of the offense necessary to find Defendant guilty of Criminal Attempt- Homicide as it pertained to Kenya Simpson.
(T., p. 347) Consequently, the charges relateing to Count 1 and Count 2 do not merge for sentencing purposes as there are two
different victims and the offenses stem from two different criminal acts. Commonwealth v. Frisbie, 485 A.2d 1098 (1984) 

Defendant’s second assignment of error is that Count 7 should have merged with Count 2 for sentencing purposes pursuant to
42 Pa.C.S.A. § 906. 42 Pa. C.S.A. §906 provides that:

“A person may not be convicted of more than one of the inchoate crimes of criminal attempt, criminal solicitation, or
criminal conspiracy for conduct designed to commit or to culminate in the commission of the same crime.” 42 Pa. C.S.A. §906

In the present case, Count 7 charged Defendant with Criminal Conspiracy related to the murder of Raines. The verdict form specif-
ically indicated that Defendant was found guilty as to “Criminal Conspiracy – Homicide.” As previously noted above, the criminal
attempt alleged at Count 2 did not pertain to Raines, but pertained to the attempted homicide of Kenya Simpson. Therefore, there
were not multiple convictions for the inchoate crimes of criminal attempt and criminal conspiracy in the commission of the same
crime in violation of 42 Pa.C.S.A. § 906.

Defendant’s third assignment of error is that the evidence was insufficient to show Defendant’s participation in the commis-
sion of the crime as he recanted his statement to the police and there was no other subsequent evidence identifying him as a
participant in the commission of the offenses. This argument must be viewed in conjunction with Defendant’s fourth and fifth
assignment of errors. Defendant’s fourth assignment of error is that the conviction was against the weight of the evidence when
he recanted his statement and there was no other substantive evidence identifying him as a participant. Defendant’s fifth assign-
ment of error is that the Commonwealth failed to establish the corpus delicti for the offense of criminal conspiracy and erred
in permitting the introduction of Defendant’s statement. These arguments raise essentially the same issue, that is, the
Commonwealth failed to establish the corpus delicti for the offense and, therefore, the admission of Defendant’s statement was
in error. Defendant asserts that without Defendant’s statement there was insufficient evidence to convict him and the verdict
was against the weight of the evidence

The corpus delicti rule is a rule of evidence which has been described as follows in Commonwealth v. Dupre, 866 A.2d, 1089
(Pa. Super. 2005) as follows:

“The corpus delicti [sic] rule places the burden on the prosecution to establish that a crime has actually occurred
before a confession or admission of the accused connecting him to the crime can be admitted. The corpus delecti [sic] is
literally the body of the crime; it consists of proof that a loss or injury has occurred as a result of the criminal conduct of
someone. The criminal responsibility of the accused for the loss or injury is not a component of the rule. The historical
purpose of the rule is to prevent a conviction based solely upon a confession or admission, where in fact no crime has
been committed. Commonwealth v. Rivera, 828 A.2d 1094, 1103–1104 (Pa.Super.2003), appeal denied, 577 Pa. 672, 842
A.2d 406 (2004), citing Verticelli, at 441, 706 A.2d at 822–823. “The corpus delicti in a homicide case consists of proof ‘that
the person for whose death the prosecution was instituted is in fact dead and that the death occurred under circumstances
indicating that it was criminally caused by someone.’ ” Commonwealth v. Meder, 416 Pa.Super. 273, 611 A.2d 213, 217
(1992), appeal denied, 533 Pa. 643, 622 A.2d 1375 (1993), quoting Commonwealth v. Davis, 308 Pa.Super. 204, 454 A.2d 92,
97 (1982) (emphasis in original). The Commonwealth need not prove the existence of a crime beyond a reasonable doubt
as an element in establishing the corpus delicti of a crime, but the evidence must be more consistent with a crime than
with accident. Commonwealth v. McMullen, 745 A.2d 683 (Pa.Super.2000), appeal denied, 563 Pa. 700, 761 A.2d 549
(2000). Commonwealth v. Dupre, 866 A.2d 1089, 1097-98 (Pa. Super. 2005) (Emphasis added)

In Commonwealth v. Taylor, 831 A.2d 587, 590 (2003), in which the Supreme Court discussed the closely related crimes exception
to the corpus delicti rule, the Court cited Commonwealth v. Turza 16 A.2d 401, 404 (1940) which states, 

“The grounds on which the rule rests are the hasty and unguarded character [that] is often attached to confessions and
admissions and the consequent danger of a conviction where no crime has in fact been committed.” Commonwealth v.
Turza, 16 A.2d 401, 404 (1940)

In the present case, it is clear that the Commonwealth established the corpus delicti of the crime by establishing through independ-
ent evidence that that the person for whose death the prosecution was instituted was in fact dead and that the death occurred under
circumstances indicating that it was criminally caused by someone. In addition, it is important to note that while Simpson and
Defendant both testified that there recorded statements were false, neither testified that they had agreed to concoct the same story
that Defendant had attempted to kill Simpson at Joe’s Bar. Nevertheless, Simpson indicated Defendant had tried to kill him before
the Traveler’s Club shooting in a statement approximately eight months before Defendant gave his statement. Therefore the inde-
pendent statement of Kenya Simpson corroborates Defendant’s efforts to kill him as evidenced by his implication of Defendant in
the shooting outside Joe’s Bar only months before the Traveler’s Club shooting. Also, if the corpus delicti rule is grounded on
policy concerns regarding hasty and unguarded confessions or admissions, the rule would certainly have no application in the
instant case. Defendant’s statement was made over nine years after the shooting. Finally, no objection was made to the admission
of the statement on the basis of it violating the corpus delicti rule and, therefore, Defendant’s statement was properly admitted.

As to Defendant’s argument that the evidence was insufficient because Defendant recanted his testimony, it is exclusively within
the province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 524 Pa. 135, 155,
569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 506 Pa. 469, 485 A.2d 1102 (1984). When reviewing a sufficiency of the
evidence claim the evidence must be viewed in the light most favorable to the Commonwealth, as verdict winner, to determine if
there is sufficient evidence to enable a fact-finder to find every element of the crime charged beyond a reasonable doubt.
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Commonwealth v. McNair, 603 A.2d 1014 (1992). If the fact finder reasonably could have determined from the evidence presented
that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient to support the
verdict. Commonwealth v. Wood, 432 Pa. Super. 183, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 2000 PA Super 47, 747
A.2d 910, 914 (Pa. Super. Ct. 2000). In addition, it has been stated that recanting testimony is exceedingly unreliable and that there
is no less reliable form of proof. Commonwealth v. Coleman, 264 A.2d 649, 651 (1970). Consequently, Defendant’s argument that
there was insufficient evidence to sustain the verdict is without merit.

As to Defendant’s argument that the verdict was against the weight of the evidence, a claim that a verdict is against the weight
of the evidence can only be sustained in the extraordinary circumstances where the verdict is so contrary to the evidence that it
shocks one’s sense of justice and the award of a new trial is imperative. A new trial should not be granted based on a claim that
the verdict is against the weight of the evidence merely because there are conflicts in the testimony. Commonwealth v. Blakeney,
946 Pa. 645, 653 (2008). In this case, Defendant gave a detailed description of his repeated attempts to kill Simpson because
Simpson stole $54,000.00 from him. Defendant, admitting to the jury that he was serving time for drug dealing, gave a blow by blow
account of his involvement in the events that lead up to the murder of an admittedly innocent man. The jury accepted Defendant’s
account, which comported with the testimony of other witnesses, and the jury was free to disregard or reject his recantation. The
verdict was not contrary to the weight of the evidence.

The Defendant’s sixth assignment of error is the Court erred and abused its discretion in refusing to hold a hearing regarding
Defendant’s Motion for Extraordinary Relief Pursuant to Rule 704(b). In his Motion filed on March 11, 2011 Defendant alleged
that Allen White, shortly after his testimony, made statements in the presence of others that he had lied on the stand regarding
Greene’s involvement in the shooting. The Motion characterizes White as the “prosecution’s main witness” and indicates that he
perjured himself to satisfy a personal vendetta against Sean Greene. It is important to note, however, that White did not identify
or refer to Defendant in his testimony. After discovered evidence which might afford relief in the nature of a new trial is that which
is not merely corroborative, cumulative or to be used to impeachment credibility and is of such a nature and character that it would
likely compel a different result. Commonwealth v. Arthur, 390 A.2d 1350, 1352 (Pa. Super. 1978). There was no indication that White
intended to recant his own trial testimony, and given the numerous attempts by witnesses to recant their statements or testimony
in this case, such an offer would be rightfully met with considerable skepticism and could hardly be characterized as likely to result
in a different result. Clearly any evidence of that White contradicted his earlier testimony would be in the nature of impeachment
of his credibility. Consequently there was no abuse of discretion in failing to grant Defendant’s Motion for Extraordinary Relief or
in failing to have a hearing thereon.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Bryant Jones

Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Identification—Contradictory Testimony

No. CP-02-CR-0002915-2008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 19, 2012.

OPINION
This is an appeal by Defendant, Bryant Jones, after his conviction following a jury trial on June 24, 2010 of Murder of the First

Degree in violation of 18 Pa.C.S.A. § 2502(a), Robbery-Serious Bodily Injury in violation of 18 Pa.C.S.A. § 3701(a)(1) and Firearms
Not To Be Carried Without a License in violation of 18 Pa.C.S.A. § 6106(a)(1). On September 20, 2010, Defendant was sentenced to
5 to 10 years for Robbery and a consecutive sentence of life without parole for First Degree Murder. No direct appeal was filed.
Pursuant to a PCRA Petition filed on behalf of Defendant, Defendant’s direct appeal rights were reinstated by an Order of March
23, 2011. Defendant filed a Notice of Appeal on March 29, 2011. On March 30, 2011, an Order was entered granting Defendant an
extension of time to file his Concise Statement of Matters Complained of on Appeal. On June 30, 2011 Defendant filed a Motion to
Supplement the Record which was granted by an Order of July 11, 2011. Defendant’s Concise Statement of Matters Complained of
on Appeal was filed which set forth the following:

“(1) Whether the convictions aren’t supported by sufficient evidence that Defendant was the actor where the identi-
fication of Defendant as the actor was based upon the testimony of Terrence Edwards and Leonard Edwards who were
facing substantial jail time on pending drug charges and were hoping for leniency in their pending drug cases in exchange
for their testimony in the instant matter and where Terrence Edwards made inconsistent statements and asked his girl-
friend to falsely identify Defendant as the shooter; and

(2) Whether the convictions are against the weight of the evidence that Defendant was the actor where the identi-
fication of Defendant as the actor was based upon the testimony of Terrence Edwards and Leonard Edwards who were
facing substantial jail time on pending drug charges and were hoping for leniency in their pending drug cases in
exchange for their testimony in the instant matter and where Terrence Edwards made inconsistent statements and
asked his girlfriend to falsely identify Defendant as the shooter and where the purported dying declaration relayed by
Leonard Edwards was contradicted by evidence that the victim was not conscious and/or was not heard to make any
statements shortly after the shooting.”

BACKGROUND
This matter arises out of the shooting death of Randy Edwards on January 13, 2008 at his home at 1304 Riggs Avenue in

Braddock, Pa. where he lived with his brother, Terrence Edwards, Terrence’s girlfriend, Dominique Burwell, and their two young
children. Randy Edwards was a known drug dealer in the Braddock area and the Commonwealth alleged that Defendant arranged
to meet Edwards at his home in order to purchase drugs and while there Defendant shot and killed Edwards, stole Edward’s drugs
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and then fled the scene in the jitney that brought him. It was further established that Edward’s activities as a drug dealer were
under investigation and on the day of the murder detectives from the Allegheny County Sheriff ’s Office were actually conducting
visual surveillance of Edward’s home and monitoring his phone calls.

The Commonwealth called Officer Eric Hess of the North Braddock police department who responded to a call at 11:42 a.m. of
a male with a gun at 1304 Riggs Ave. (T., p. 56) Officer Hess proceeded to the basement of the home where he found the victim being
administered CPR by the victim’s cousin, Leonard Edwards (T., p. 62). The victim’s brother, Terrence Edwards was also present in
the basement. (T., p. 62) Terrence Edwards told Officer Hess that he saw a gold Jeep leave the scene. Officer Hess acknowledged
on cross examination that Terrence Edwards had only told him that someone had been shot and he did not remember hearing the
name “Chrome”, which is Defendant’s nickname. However, he did not specifically ask Edwards who shot his brother. (T., p. 67)

The Commonwealth then called Detective Bartley Hennessey who described the active surveillance of the victim and his
residence at the time of the shooting. He and Detective Mullen were in a vehicle conducting mobile surveillance and Detective
Barrett was intercepting phone calls by remote monitoring. (T., p. 70) Detective Steckel was in a surveillance van near the res-
idence at 1304 Riggs Avenue videotaping certain portions of the activity outside the residence (T., p. 71) Detective Steckel
would radio pertinent information to Detective Hennessey concerning the surveillance. At approximately 11:34 a.m. he
received information from Detective Steckel that a black male had entered the Edward’s residence and a gold colored Jeep
was parked in front of the residence. (T., p. 74) He was informed at 11:38 a.m. by Detective Steckel that a black male had exit-
ed the residence and entered the gold Jeep. (T., p. 76) Detective Hennessey’s duty was then to follow the vehicle to get the
license plate (T., p. 77) He was not able to identify the occupants of the vehicle, seeing only that the driver was an older black
man and the passenger was a younger black male with light skin. (T., p. 78) After following the vehicle and recording the
license plate he was advised by Detective Steckel that local police had responded to the Edward’s residence and that a shoot-
ing had occurred. He received this information at 11:45 a.m. (T., p. 79) He then left 1304 Riggs Avenue to try to relocate the
gold Jeep, suspecting its occupants might have some connection with the shooting. He located the Jeep at Penn Avenue and
Swissvale Avenue. They found the vehicle at a known jitney stand, which was only three or four blocks from the Defendant’s
residence at 809 Franklin Avenue. (T., p. 81) Detective Hennessey then identified the surveillance video which showed the gold
Jeep outside the residence, an individual exiting the house and then getting into the passenger side of the Jeep and the Jeep
then leaving the scene which occurred at 11:38 a.m. Based on the timing of the report of the individual entering the home and
when he left, it was determined that the individual was in the residence for approximately four minutes. (T., p. 87) The video
did not show the individual entering the house as the tape was turned off for some period

The Commonwealth called Audra Johnson who was friends with Defendant. Johnson testified that Defendant went by the nick-
name “Chrome”. (T., p. 94) She testified that only a couple of weeks before the shooting, Defendant asked her if she knew anybody
who sold drugs and she then introduced Defendant to the victim. (T., p. 100) At that time Defendant met the victim in East
Pittsburgh and Defendant bought drugs from the victim for $3,500.00. (T., pp. 101-102)

The Commonwealth called Dominique Burwell who testified that she lived at the victim’s residence with her boyfriend,
Terrence Edwards, who was the victim’s brother, and their children. (T., p. 106) After waking late in the morning she went upstairs
to get dressed, Terrence Edwards was in the kitchen and the victim went downstairs to the basement. (T., p. 110) A couple min-
utes later she heard gunshots and Terrence ran up the stairs and told her to hide the kids and call the police. (T., p. 111) At that
time Terrence said he was going to get his gun and he left. (T., p. 112)

Burwell testified that later Terrence told her to tell the police that she was the one that witnessed Defendant shooting the vic-
tim, which she initially did. (T., p. 116) She testified that although it was Terrence that actually witnessed the shooting, Terrence
did not want to be considered a “snitch” and therefore told her to identify Defendant as the shooter. (T., p. 118) Consequently, she
told Detective Hedinger that she witnessed the shooting, but then recanted her identification and told him that she did not actually
see Defendant but that it was her boyfriend who saw Defendant. (T., p. 118) She acknowledged on cross examination that she did
not tell the truth until she was threatened with a polygraph test. (T., p. 123)

The Commonwealth then called the jitney driver, Richard Green, however he testified that he had little recollection of the events
on the date of the shooting and that he could not identify the person who was in his vehicle. (T., p. 132) He testified that he picked
the passenger up and left him off at the Shuman Market Area. (T., p. 138) The Commonwealth then played a taped statement of
Green taken on January 13, 2008. In the statement Green stated that during the course of his trips that day he received a phone
call to pick up a passenger at the Shuman Store at Franklin and Swissvale Avenue and that the number given to him was 412-247-
5307. (T., p. 151) After picking the passenger up, who he described as a light skinned black male, the passenger directed him toward
North Versailles. When they reached the East Pittsburgh area, the passenger began giving specific directions to the destination.
When they approached the home the passenger made a phone call using Green’s phone. (T., p. 153) . The phone call made by the
passenger was to 412-969-8711 at 11:36 a.m. (T., p. 153) At that point a heavy set man came out of the home and met with the pas-
senger. Green then went down the street to turn around and a few minutes later the passenger returned to the car at which point
he drove him back to where he had picked him up. Green indicated the passenger was in the house for five to seven minutes and
when he came out he had a brown paper bag. (T., p. 154)

The Commonwealth called the victim’s brother, Terrence Edwards. Terrence Edwards testified that on the day of the shooting
he was living with his brother, girlfriend and children. Late in the morning his brother told him Defendant, who they knew as
“Chrome”, was coming to the house to buy some drugs and his brother then went into the basement. (T., p. 163) Terrence told his
brother that he didn’t trust Defendant and when his brother went downstairs to meet Defendant, Terrence stayed upstairs. (T., p.
164) The victim then went into the woods near the home to retrieve the drugs where they were hidden which he was going to sell
to Defendant. (T., p. 165) Terrence then heard a knock on the door and then walked downstairs and saw his brother laying the drugs
on a dresser to weigh them. At that point he saw Defendant pull out a gun and tell his brother not to move. (T., p. 169) He said his
brother told Defendant to “just take it”, meaning the drugs. (T., p. 170) He saw Defendant with an all black handgun. Terrence tes-
tified that as he turned away to run up the stairs he heard the shots. (T., p. 169 Terrence ran to get his gun, which he had hidden
in the backyard, and when he got to his gun he saw the gold car leave the scene. (T., p. 172). He acknowledged that he had initially
lied when he told police that he didn’t know who shot his brother or that he was not in the basement during the shooting, explain-
ing that he didn’t want to be a snitch, that he didn’t want people to know that he couldn’t help his brother during the shooting, and
that he didn’t want the police to find Defendant first because he wanted to kill Defendant in retribution. (T., pp. 173, 175, 188)
Edwards also acknowledged that he had made phone calls immediately after the shooting, which were recorded by the Detectives
conducting the surveillance, in which he told someone that he knew Defendant shot his brother and then told someone else that he
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didn’t know who shot him. (T., p. 195)
The Commonwealth then called Leonard Edwards, the victim’s cousin, who testified that he received a phone call from Terrence

Edwards saying that Randy was shot. At that point he drove his vehicle to the scene, arriving in approximately five or six minutes.
(T., p. 203) He went into the basement and began CPR and first aid. Leonard testified that the victim was still conscious and said
“Chrome shot me.” He testified that the victim was crying and said he didn’t want to die and said that he had told Chrome “just
take the shit”. (T., p. 205)

Leonard then testified that in March of 2009 he was housed in the Allegheny County Jail for aggravated assault and he spoke with
the Defendant, who was on the same pod as Leonard. (T., p. 209) Defendant then asked Leonard if he knew the victim and his brother
and Leonard told Defendant they were his cousins. Leonard told Defendant that he had heard that he was the one that shot the victim
and Defendant denied killing the victim. (T., p. 212) Defendant did state, however, “whoever came to the door after him was the one
who shot him”, thus admitting that he was in the house that morning. (T., p. 213) Edwards then also testified that Defendant knew the
victim’s brother, Terrence, was going to testify against him and the Defendant told Leonard that he would offer Terrence $10,000.00 if
he did not testify against him. (T., p. 214) Leonard Edwards admitted on cross-examination that the first time he told police about the
victim’s dying declaration identifying Defendant was on April 15, 2009, after he had been indicted for drug trafficking.

The Commonwealth called Detective Connor Mullen who testified that he was in surveillance vehicle that had followed the gold
Jeep after it left Edward’s residence and after the report of the shooting. Based on the information received during the surveil-
lance there was no one that had entered residence between the time Defendant left and the time Leonard Edwards arrived. (T., p.
226) Detective Mullen entered the residence three or four minutes after Leonard Edwards arrived. At that time he saw the victim
on the floor and Leonard Edwards was over him and Terrence Edwards was standing to the side. He said he did not hear victim
speak, but he could see the victim move and Leonard was speaking to him. (T., p. 228) As to the investigation regarding the
Edwards’ drug trafficking, he testified no deals were made with Terrence or Leonard Edwards (T., p. 232) He denied that there
was any suspicion that Terrence Edwards had shot his brother as there was no indication the victim was going to testify against
his brother. In fact, he emphasized that it was the victim that was the primary subject of their surveillance. (T., p. 234)

The Commonwealth called Detective Scott Towne of the Allegheny County Police who testified concerning the bullet casings
found at the scene (T., p. 241) He testified that the location of the casings were consistent with where Terrence Edwards testified
Defendant was when he fired the gun. (T., p. 248) He also testified that after the gold Jeep jitney was located after the shooting it
was processed for fingerprints and a print was lifted from the right front passenger door. (T., p. 253)

The Commonwealth called Lieutenant Jack Kearney of the Allegheny County Sheriff ’s Office who went to Atlanta, Georgia on
February 6, 2008 to arrest Defendant. (T., p. 260) Lt. Kearney testified that after Defendant was arrested and was being transported
back to Pittsburgh, Defendant asked, “Is my life’s over. Am I going to jail for the rest of life?” (T., p. 264)

The Commonwealth called Detective John Godlewsk of the Pittsburgh Police Mobile Crime Unit who testified that the finger-
print taken from the passenger’s side door handle of the gold Jeep jitney was identified as being from the right ring finger of
Defendant. (T., p. 280)

The Commonwealth called Detective Shane Countryman who testified concerning the various calls that were monitored on the
day of the shooting going to and from the victim’s phone. He identified phone numbers from for Defendant, the victim, Terrence
Edwards, the jitney driver, Mr. Green, and Audra Johnson. The evidence established that there were a series of phone calls from
Defendant’s phone to the victim as well as a series of phone call from Mr. Green’s phone to the victim in the hour leading up to the
shooting. After the conclusion of the testimony and appropriate instructions to the jury, Defendant was found guilty of Murder in
the first degree, Robbery-Serious Bodily injury and Firearms Not to Be Carried Without a License. 

DISCUSSION
In his concise statement Defendant asserts that the evidence was insufficient to sustain the verdict and the verdict was against

the weight of the evidence. Defendant asserts that the testimony of the two witnesses that identified Defendant as the shooter, the
victim’s brother, Terrence Edwards, and his cousin, Leonard Edwards, was so contradictory and inconsistent that it could not be
accepted by the fact finder. Defendant contends that as both were facing substantial jail sentences on unrelated drug charges and
hoped for some leniency if they cooperated in the prosecution of Defendant, that their testimony was not capable of being accepted
as true. In addition, Defendant contends that Terrence Edwards admitted to making false and inconsistent statements and also
acknowledged telling his girlfriend to lie to authorities by saying she had witnessed the shooting when she had not. Finally, he
contends that Leonard Woods made inconsistent statements and his testimony regarding the victim’s dying declaration was
contradicted by other witnesses.

When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the
Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province
of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990);
Commonwealth v. Jackson, 506 Pa. 469, 485 A.2d 1102 (1984) If the fact finder reasonably could have determined from the
evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient
to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994), Commonwealth v. Hopkins, 2000 PA Super 47, 747 A.2d
910, 914 (Pa. Super. Ct. 2000)

A verdict is against the weight of the evidence “only when the jury’s verdict is so contrary to the evidence as to shock one’s
sense of justice.” Commonwealth v. Cousar, 928 A.2d 1025, 1036 (2007). A weight of the evidence claim is primarily directed to the
discretion of the judge who presided at trial, who only possesses “narrow authority” to upset a jury verdict on a weight of the
evidence claim. Assessing the credibility of witnesses at trial is within the sole discretion of the fact-finder. A trial judge cannot
grant a new trial merely because of some conflict in testimony or because the judge would reach a different conclusion on the same
facts, but should only do so in extraordinary circumstances, “when the jury’s verdict is so contrary to the evidence as to shock one’s
sense of justice and the award of a new trial is imperative so that right may be given another opportunity to prevail.” Armbruster
v. Horowitz, 813 A.2d 698, 703 (2002) (quoting Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177, 1189 (1994))

In the present case it is clear that the evidence was sufficient to sustain the jury’s verdict.

A detailed review of the evidence as set forth above indicates that Defendant was present in the victim’s home minutes before
the shooting. The evidence supported the fact that Defendant had previously purchased drugs from the victim and that he went
to the victim’s house that morning to obtain more drugs. The evidence supports the finding that Defendant was in the gold Jeep
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jitney when it left the scene. In fact, there was no dispute that Defendant was present in the home that morning and the argument
was made that the victim was killed by his brother, Terrence Edwards. Although there was evidence that Terrence Edwards and
Dominique Burwell made false or inconsistent statements, explanations for those statements were offered to the jury. In addition,
the jury heard extensive testimony about the pending charges and possible sentences being faced by Terrence and Leonard
Edwards. Based on this evidence, the jury was free to accept or reject the testimony of Terrence and Leonard Edwards identify-
ing Defendant as the shooter and describing the victim’s dying declaration. In Commonwealth. v. Levenson, 422 A.2d 1355 (1980),
the Court, cited the following statement from Commonwealth v. Bartell, 136 A.2d 166, 171 (1957):

“If a witness has made inconsistent or contradictory statements they may affect his credibility ... but they do not make
him an incompetent witness. In fact, even if a witness testified differently at a former trial his testimony at the subse-
quent trial is not to be rejected for this reason alone; such contradictory statements “ ‘affect his credibility, but do not
authorize an instruction to the jury not to believe him.’ ” Commonwealth. v. Levenson, 422 A.2d 1355, 1358-59 (1980),

In the present case it was entirely within the province of the jury to accept or reject the testimony presented to it. In addition, a
detailed review of the evidence does not lead to the conclusion that the jury’s verdict was so contrary to the evidence as to shock’s
one’s sense of justice. Therefore there is no basis to overturn or reject the jury’s verdict.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
William Henry James, II

Criminal Appeal—POSS/PWID—Suppression—Disclosure of Confidential Informant—Stale Information

No. CC 200715720. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 24, 2012.

OPINION
On May 14, 2007, the appellant, William James, II, (hereinafter referred to as “James”), was charged with three counts of the

violation of the Controlled Substance, Drug, Device & Cosmetic Act, those charges being possession with intent to deliver a con-
trolled substance (heroin); possession of a controlled substance (heroin); and, possession of drug paraphernalia. James filed an
omnibus pretrial motion in which he sought to suppress the evidence seized during the search of his residence and also sought the
identity of the confidential informant who made a controlled buy from him. Trial was scheduled for July 20, 2009, and on that date
prior to the commencement of trial, a hearing was held on James’ omnibus pretrial motion and his motion to suppress was denied,
as was his motion to reveal the identity of the confidential informant. Following the denial of his pretrial motions, a stipulated non-
jury trial was held and James was found guilty of the three counts of the violation of the Controlled Substance, Drug, Device &
Cosmetic Act.1

A presentence report was ordered in aid of sentencing and on February 18, 2010, the Commonwealth filed it’s notice of inten-
tion to seek the mandatory minimum sentences pursuant to 18 Pa.C.S.A. 7508(a)(7)(iii)2 and 42 Pa.C.S.A. §9712.1(a)3.

On June 15, 2010, James was sentenced to an aggregate sentence of a period of incarceration of not less than ten nor more than
fifteen years. James filed a timely post-sentence motion seeking to modify his sentence and on October 13, 2010, the Court resen-
tenced James to a period of incarceration of not less than five nor more than ten years, to be followed by a period of probation of
five years for his conviction of the charge of possession with intent to deliver a controlled substance. Those period of probation to
be followed by two additional one-year periods of probation which were all to run consecutively. 

James did not file a direct appeal from the imposition of his sentence, however, on February 16, 2011, he filed a pro se petition
for post-conviction relief. The Public Defender’s Office of Allegheny County was appointed to represent him in connection with
this petition and that office filed a counseled petition for post-conviction relief. On March 6, 2012, following a hearing on James’
petition for post-conviction relief, this Court entered an Order granting that petition and reinstated his appellate rights. James filed
a timely appeal to the Superior Court and was instructed to file a concise statement of matters complained of on appeal, with which
directive he has complied. In that concise statement, James has raised two claims of error; the first claim being that this Court
erred when it denied his motion to suppress and the second claim is that this Court also erred in denying his motion to disclose the
confidential informant. In Commonwealth v. Jones, 605 Pa. 188, 988 A.2d 649, 654-656 (2000), the Pennsylvania Supreme Court set
forth the standard for reviewing the challenge of the Trial Court’s denial of a suppression motion.

Our standard of review in addressing a challenge to the denial of a suppression motion is limited to determining whether
the record supports the suppression court’s factual findings and whether the legal conclusions drawn from those facts are
correct. Because the Commonwealth prevailed before the suppression court, we may consider only the evidence of the
Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context of the
record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by these
findings and may reverse only if the court’s legal conclusions are erroneous. Commonwealth v. Bomar, 573 Pa. 426, 826
A.2d 831, 842 (2003). Where, as here, the appeal of the determination of the suppression court turns on allegations of legal
error, the suppression court’s legal conclusions are not binding on an appellate court, “whose duty it is to determine if the
suppression court properly applied the law to the facts.” Commonwealth v. Mistler, 590 Pa. 390, 912 A.2d 1265, 1269 (2006)
(quoting Commonwealth v. Nester, 551 Pa. 157, 709 A.2d 879, 881 (1998)). Thus, the conclusions of law of the courts below
are subject to our plenary review. Mistler, supra; Commonwealth v. Morley, 545 Pa. 420, 681 A.2d 1254, 1256 n. 2 (1996).

James maintains that the affidavit of probable cause did not contain sufficient information, which would allow a reviewing magis-
trate to believe that there was sufficient probable cause for the issuance of a search warrant. In particular, James maintains that
the affidavit of probable cause did not establish the reliability of the confidential informant nor did it establish sufficient facts,
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which would lead one to believe that criminal activity was taking place at James’ residence. James further maintains that the infor-
mation supplied by the confidential informant was stale. In reviewing the affidavit of probable cause submitted in support of the
police request for the issuance of a search warrant, it is clear that there was more than sufficient probable cause to believe that
criminal activity was taking place at James’ residence.

An affidavit of probable cause was issued on May 14, 2007, and in that affidavit, Detective James Mikelonis of the Allegheny
County Police Department, stated that he had received information from a confidential informant that during the months of April
and May of 2007, that heroin was being sold from a residence located at 1248 Faulkner Street, Pittsburgh, PA 15204. The affidavit
of probable cause revealed that the confidential informant was familiar with heroin and had provided accurate and reliable infor-
mation which led to the arrest of two individuals in 2006 and 2007, both of whom had cases that were pending in the criminal
justice system at the time of the application for this search warrant. The confidential informant further told Detective Mikelonis
that within forty-eight hours of the date of the application for the search warrant that he/she was at 1248 Faulkner Street and
observed heroin that was being offered for sale by an individual known to the confidential informant as Will, who the confidential
informant knew to be James. The confidential informant was shown a photo of James and positively identified him as the individ-
ual who was selling heroin from the residence located at 1248 Faulkner Street. The confidential informant also told Detective
Mikelonis that James used a cellular phone to conduct his business and provided Detective Mikelonis with that phone number.
Sometime between May 1 and May 14, 2007, Detective Mikelonis used the confidential informant to make a controlled buy of heroin
from James at the Faulkner Street residence. When the confidential informant turned over the suspected heroin to Detective
Mikelonis, he field-tested it and it tested positive for heroin. Detective Mikelonis further confirmed through the Allegheny County
Real Estate Web Site, the Pennsylvania Department of Motor Vehicles and the Pennsylvania State Police that James lived at 1248
Faulkner Street and that he had two motor vehicles that he had at the Faulkner Street address.

In reviewing the four corners of this warrant, it is clear that the information was not stale since the confidential informant had
been in James’ residence within forty-eight hours of the date of the application for the search warrant and that sometime within a
two-week period for the application for the search warrant, the confidential informant had made a controlled buy from James. The
confidential informant’s reliability is set forth by virtue of the fact that the information supplied by the confidential informant to
the police resulted in two arrests of individuals possessing heroin, and that those cases were then pending in the criminal justice
system. Using the standard set forth by the Pennsylvania Supreme Court, it is clear that there was more than a sufficient basis for
the issuing magistrate to grant the application for the issuance of a search warrant and that this Court’s denial of James’ motion
was properly made.

In James’ second claim of error he maintains that this Court erred when it denied his motion to disclose the identity of the
confidential informant. When a defendant is seeking the disclosure of the confidential informant, he must demonstrate that the
disclosure would provide information material to the defense and that such disclosure was reasonable. In Commonwealth v. Marsh,
606 Pa. 254, 997 A.2d 318, 321-322 (2010), the Pennsylvania Supreme Court set forth the balancing test for assessing a request for
the disclosure of a confidential informant and the burden imposed upon an individual making such a request.

Our case law provides that if a defendant shows that disclosure of an informant’s identity would yield information
material to his or her defense, and that the request for disclosure is reasonable, the trial court must then balance relevant
factors to determine, in its discretion, whether the informant’s identity should be revealed. Commonwealth v. Bing, 551 Pa.
659, 713 A.2d 56, 58 (1998). In this case, as a threshold matter, the identity of the informant was completely immaterial to
the asserted defense, and the request for disclosure was not reasonable. Moreover, the trial court and *260 Superior Court
apparently determined that where the only eyewitnesses to an illegal drug transaction are a confidential informant and a
police officer, the balance automatically tips toward disclosing the informant’s identity to the defendant, regardless of all
other attendant facts and circumstances. However, there is no fixed rule with respect to disclosure of an informant’s
identity. Instead, the determination regarding whether disclosure should be made depends on the particular circumstances
of each case, taking into consideration the crime charged, the possible defenses, the possible significance of the informer’s
testimony, and other relevant factors essential to a fair balancing of the competing interests involved. Id.

In the present appeal, the Commonwealth posits that the Superior Court 1) erred in concluding that Appellee met his
threshold burden of establishing materiality; 2) erroneously interpreted our existing case law; and 3) improperly
balanced the Commonwealth‘s confidentiality privilege against Appellee’s stated need for disclosure. We agree.

Under Pennsylvania Rule of Criminal Procedure 573, a trial court has the discretion to require the Commonwealth
to reveal the names and addresses of all eyewitnesses, including confidential informants, where a defendant makes a
showing of material need and reasonableness:

(a) In all court cases, except as otherwise provided in Rule 230 (Disclosure of Testimony Before Investigating Grand
Jury), if the defendant files a motion for pretrial discovery, the court may order the Commonwealth to allow the defen-
dant’s attorney to inspect and copy or photograph any of the following requested items, upon a showing that they are
material to the preparation of the defense, and that the request is reasonable:

(i) the names and addresses of eyewitnesses....
Pa.R.Crim.P. 573(B)(2)(a)(i).

The Commonwealth enjoys a qualified privilege to withhold the identity of a confidential source. Commonwealth v.
Bing, supra at 58; Commonwealth v. Roebuck, 545 Pa. 471, 681 A.2d 1279, 1283 n. 6 (1996). In order to overcome this qual-
ified privilege and obtain disclosure of a confidential informant’s identity, a defendant must first establish, pursuant
to Rule 573(B)(2)(a)(i), that the information sought is material to the preparation of the defense and that the request
is reasonable. Roebuck, supra at 1283. Only after the defendant shows that the identity of the confidential informant is
material to the defense is the trial court required to exercise its discretion to determine whether the information should
be revealed by balancing relevant factors, which are initially weighted toward the Commonwealth. Bing, supra at 58;
Commonwealth v. Herron, 475 Pa. 461, 380 A.2d 1228 (1977).

In striking the proper balance, the court must consider the following principles:

A further limitation on the applicability of the privilege arises from the fundamental requirements of fairness. Where the
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disclosure of an informer’s identity, or of the contents of his communication, is relevant and helpful to the defense of an
accused, or is essential to a fair determination of a cause, the privilege must give way. In these situations[,] the trial court
may require disclosure and, if the Government withholds the information, dismiss the action.

[N]o fixed rule with respect to disclosure is justifiable. The problem is one that calls for balancing the public interest in
protecting the flow of information against the individual’s right to prepare his defense. Whether a proper balance renders
nondisclosure erroneous must depend on the particular circumstances of each case, taking into consideration the crime
charged, the possible defenses, the possible significance of the informer’s testimony, and other relevant factors.

Commonwealth v. Carter, 427 Pa. 53, 233 A.2d 284, 287 (1967) (quoting Roviaro v. United States, 353 U.S. 53, 60–62, 77
S.Ct. 623, 1 L.Ed.2d 639 (1957)).

In James’ case the confidential informant did not participate in the search of James’ residence nor did he witness any crimes
on the date that James was arrested and charged. The confidential informant’s role in James’ case was limited to a controlled buy
that he/she had made in the days prior to James’ arrest and the information that he/she had supplied to the police detailing James’
drug trafficking activities. One need look no further than the inventory of seized property attached to the search warrant to under-
stand why there was no need to disclose the confidential informant’s identity since no material or relevant information would have
been produced by that disclosure. On the inventory form the first item listed was approximately forty-eight hundred heroin
stamped bags. In addition there were four different caliber handguns and one twelve-gauge shotgun found at this residence. In
addition to the items one would normally expect to find in the packaging and sale of a controlled substance, the inventory sheet
also discloses that $13,345.00 in United States currency was seized as a result of the search of James’ residence.

James failed to demonstrate how the disclosure of the confidential informant’s identity would provide any material or relevant
information to his defense against the charges filed against him and, accordingly, this Court properly denied his request to disclose
the identify of the confidential informant.

Cashman, J.
Dated: August 24, 2012

1 At the time of James’ preliminary hearing the Commonwealth added the charge of receiving stolen property to the other offenses
that had been filed against him and while this Court found him guilty of the three counts of the violation of the Controlled
Substance, Drug, Device & Cosmetic Act, it found him not guilty of the charge of receiving stolen property.
2 (iii) when the aggregate weight of the compound or mixture containing the heroin involved is 50 grams or greater: a mandatory
minimum term of five years in prison and a fine of $25,000 or such larger amount as is sufficient to exhaust the assets utilized in
and the proceeds from the illegal activity; however, if at the time of sentencing the defendant has been convicted of another drug
trafficking offense: a mandatory minimum term of seven years in prison and $50,000 or such larger amount as is sufficient to
exhaust the assets utilized in and the proceeds from the illegal activity.
3 (a) Mandatory sentence.—Any person who is convicted of a violation of section 13(a)(30) of the act of April 14, 1972 (P.L. 233, No.
64), [FN1] known as The Controlled Substance, Drug, Device and Cosmetic Act, when at the time of the offense the person or the
person’s accomplice is in physical possession or control of a firearm, whether visible, concealed about the person or the person’s
accomplice or within the actor’s or accomplice’s reach or in close proximity to the controlled substance, shall likewise be sentenced
to a minimum sentence of at least five years of total confinement.

Commonwealth of Pennsylvania v. Kenny Timmons
Criminal Appeal—Rule 600—Excludable Time

No. CC 201016562. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—October 2, 2012.

OPINION
The sole issue presented in the instant appeal is whether or not this Court erred in denying the motion filed by the appellant,

Kenny Cornelius Timmons, (hereinafter referred to as “Timmons”), for the dismissal of the charges filed against him for violation
of his rights under Pennsylvania Rule of Criminal Procedure 600. After the denial of his Rule 600 motion, Timmons proceeded with
a jury trial and was found guilty of the charges of person not to possess a firearm, possession of a firearm without a license, and
receiving stolen property and was found not guilty of the charge of recklessly endangering another person. Prior to the commence-
ment of trial, the Commonwealth nolle prossed the charge of aggravated assault against him. A presentence report was ordered
and on May 3, 2012, Timmons was sentenced to a period of probation of five years, two years of which would be served in the
Intermediate Punishment Program. He was to undergo random drug screening and he was to have no contact with the victims.

At the time of the hearing held on his Rule 600 motion, Timmons maintained that since he was arrested on August 2, 2010 for
the charges filed against him and not tried until February 15, 2012, his rights under Pennsylvania Rule of Criminal Procedure 600
had been violated. That Rule provides in pertinent part as follows:

Rule 600. Prompt Trial
(A)(1) Trial in a court case in which a written complaint is filed against the defendant after June 30, 1973 but before July
1, 1974 shall commence no later than 270 days from the date on which the complaint is filed.

(2) Trial in a court case in which a written complaint is filed against the defendant, when the defendant is incarcerated
on that case, shall commence no later than 180 days from the date on which the complaint is filed.

(3) Trial in a court case in which a written complaint is filed against the defendant, when the defendant is at liberty on
bail, shall commence no later than 365 days from the date on which the complaint is filed.
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(4) Trial in a court case that is transferred from the juvenile court to the trial or criminal division shall commence in
accordance with the provision set out in paragraphs (A)(2) and (A)(3) except that the time is to run from the date of
filing the transfer order.

(B) For the purpose of this rule, trial shall be deemed to commence on the date the trial judge calls the case to trial, or
the defendant tenders a plea of guilty or nolo contendere.

(C) In determining the period for commencement of trial, there shall be excluded therefrom:

(1) the period of time between the filing of the written complaint and the defendant’s arrest, provided that the defendant
could not be apprehended because his or her whereabouts were unknown and could not be determined by due diligence;

(2) any period of time for which the defendant expressly waives Rule 600;

(3) such period of delay at any stage of the proceedings as results from:

(a) the unavailability of the defendant or the defendant’s attorney;

(b) any continuance granted at the request of the defendant or the defendant’s attorney.

In Commonwealth v. Bradford, Pa., 46 A.3d 693, 700 (2012), the Pennsylvania Supreme Court set forth the standard for reviewing
a claim that a Trial Court erred in failing to grant dismissal of the charges based upon a Rule 600 violation.

When reviewing a trial court’s decision in a Rule 600 case, an appellate court will reverse only if the trial court
abused its discretion. See Commonwealth v. Selenski, 606 Pa. 51, 994 A.2d 1083, 1087 (2010). “An abuse of discretion is
not merely an error of judgment, but if in reaching a conclusion the law is overridden or misapplied, or the judgment
exercised is manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will ... discretion is abused.” Id.
(internal citation omitted). Our scope of review is limited to the record evidence from the Rule 600 hearing and the find-
ings of the lower court, viewed in the light most favorable to the prevailing party. See Id.

The Court further went on to observe that while it is generally perceived that Pennsylvania Rule of Criminal Procedure 600 is
designed to protect the rights of an accused defendant to a speedy trial, that it actually has a dual purpose.

We have explained that Rule 600 has the dual purpose of both protecting a defendant’s constitutional speedy trial
rights and protecting society’s right to effective prosecution of criminal cases. Selenski, 994 A.2d at 1088; Commonwealth
v. Dixon, 589 Pa. 28, 907 A.2d 468, 473 (2006). To protect the defendant’s speedy trial rights, Rule 600 ultimately provides
for the dismissal of charges if the Commonwealth fails to bring the defendant to trial within 365 days of the filing of the
complaint (the “mechanical run date”), subject to certain exclusions for delays attributable to the defendant. Pa.R.Crim.P.
600(A)(3), (G). Conversely, to protect society’s right to effective prosecution prior to dismissal of charges, “Rule 600
requires the court to consider whether the Commonwealth exercised due diligence, and whether the circumstances occa-
sioning the delay of trial were beyond the Commonwealth’s control.” Selenski, 994 A.2d at 1088. If the Commonwealth
exercised due diligence and the delay was beyond the Commonwealth’s control, “the motion to dismiss shall be denied.”
Pa.R.Crim.P. 600(G). The Commonwealth, however, has the burden of demonstrating by a preponderance of the evidence
that it exercised due diligence. See Browne, 584 A.2d at 908. As has been oft stated, “[d]ue diligence is fact-specific, to
be determined case-by-case; it does not require perfect vigilance and punctilious care, but merely a showing the
Commonwealth has put forth a reasonable effort.” Selenski, 994 A.2d at 1089. “If, at any time, it is determined that the
Commonwealth did not exercise due diligence, the court shall dismiss the charges and discharge the defendant.”
Pa.R.Crim.P. 600(G).

Commonwealth v. Bradford, supra. at 701-702.

In reviewing the record generated in Timmons’ case, it is clear that the following dates were important in making a determina-
tion as to whether or not his Rule 600 rights had been violated.

• August 2, 2010 – Timmons arrested and charged with the offenses of aggravated assault, person not to possess a firearm,
possession of a firearm without a license, receiving stolen property, and, recklessly endangering another person.

• December 14, 2010 – Timmons Preliminary Hearing was scheduled at which he did not appear.

• January 6, 2011 – Warrant issued for Timmons arrest in light of his failure to appear at his Preliminary Hearing. This
warrant was issued pursuant to Pennsylvania Rule of Criminal Procedure 543(d).1

• January 31, 2011 – Formal Arraignment for Timmons was scheduled on his charges at which he did not appear.

• May 10, 2011 – Transportation Order on a fugitive arrest warrant was issued so that Timmons could be transferred from
the Fulton County Jail in Atlanta, Georgia, to the Allegheny County Jail.

• May 23, 2011 - Formal Arraignment occurred.

• May 24, 2011 – The warrant that was issued for Timmons’ arrest was cleared.

• June 22, 2011 – Pre-Trial Conference was held.

• August 10, 2011 – Commonwealth postponed trial date since its victims and witnesses had not appeared.

• October 5, 2011 – Again the Commonwealth postponed the trial date for the same reason that its victims and witnesses
did not appear. While Timmons did not object to the first Commonwealth continuance, he did object to the second request
for a continuance.

• November 14, 2011 – Timmons requested a continuance since a material witness to the defense case had not been
subpoenaed. The Commonwealth did not object, however, it should be noted that the Commonwealth was ready, willing
and able to proceed on that date.
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• February 8, 2012 – Timmons’ motion for dismissal of the charges for violation of Rule 600 is denied and the case was
scheduled for the selection of a jury, which commenced on February 15, 2012.

• February 16, 2012 – Timmons found guilty of the charges of possession of a firearm without a license, person not to
possession a firearm, and, receiving stolen property.

Using the above-referenced dates, it is clear that there was a total excludable time of two hundred thirteen (213) days and in
excluding that time for the purpose of calculation of Timmons’ Rule 600 rights, it is clear that he was brought to trial within the
time constraints of Rule 600 and that the Commonwealth exercised due diligence in bringing him to trial in accordance with the
dictates of that Rule. Accordingly, Timmons’ motion to dismiss the charges filed against him for a violation of his Rule 600 rights
was properly denied.

Cashman, J.
Dated: October 2, 2012

1 That Rule provides in pertinent part:

(D) In any case in which the defendant fails to appear for the preliminary hearing:

(1) if the issuing authority finds that the defendant did not receive notice of the preliminary hearing by a summons served
pursuant to Rule 511, a warrant of arrest shall be issued pursuant to Rule 509(2)(d).

(2) If the issuing authority finds that there was good cause explaining the defendant’s failure to appear, the issuing authority shall
continue the preliminary hearing to a specific date and time, and shall give notice of the new date and time as provided in Rule
542(G)(2). The issuing authority shall not issue a bench warrant.

(3) If the issuing authority finds that the defendant’s absence is without good cause and after notice, the absence shall be deemed
a waiver by the defendant of the right to be present at any further proceedings before the issuing authority.

(a) In these cases, the issuing authority shall proceed with the case in the same manner as though the defendant were present.

(b) If the preliminary hearing is conducted and the case held for court, the issuing authority shall

(i) give the defendant notice by first class mail of the results of the preliminary hearing and that a bench 
warrant has been requested; and

(ii) pursuant to Rule 547, transmit the transcript to the clerk of courts with a request that a bench warrant be 
issued by the court of common pleas and, if the defendant has not complied with the fingerprint order issued 
pursuant to Rule 510(C)(2), with a notice to the court of common pleas of the defendant’s noncompliance.

(c) If the preliminary hearing is conducted and the case is dismissed, the issuing authority shall give the defendant
notice by first class mail of the results of the preliminary hearing.

(d) If a continuance is granted, the issuing authority shall give the parties notice of the new date and time as provided
in Rule 542(G)(2), and may issue a bench warrant. If a bench warrant is issued and the warrant remains unserved
for the continuation of the preliminary hearing, the issuing authority shall vacate the bench warrant. The case shall
proceed as provided in paragraphs (D)(3)(b) or (c).

Commonwealth of Pennsylvania v.
Carl Whitehead

Criminal Appeal—PCRA—Untimely—4th Petition

No. CC 9909216. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—October 15, 2012.

OPINION
The Defendant has appealed from this Court’s Order of May 25, 2012, which dismissed his fourth Post Conviction Relief Act

Petition without a hearing. A review of the record reveals that because the Defendant’s Petition was untimely filed, this Court was
without jurisdiction to address it. The Petition was, therefore, properly dismissed.

The Defendant was charged at CC 9909216 with Involuntary Deviate Sexual Intercourse (IDSI),1 Rape,2 Aggravated Assault,3

Incest,4 Indecent Assault,5 Endangering the Welfare of Children6 and Corruption of Minors.7 On June 23, 2000, the Defendant was con-
victed of the EWC charge, but the jury was deadlocked as to the remaining charges and a mistrial was declared.8 The Defendant was
subsequently retried on the remaining charges and was convicted of all counts. On September 25, 2000, he was sentenced to a term
of imprisonment of thirty five (35) to seventy (70) years. His subsequent Post-Sentence Motions were denied on October 17, 2000.

The Superior Court affirmed the judgment of sentence on April 25, 2002. The Defendant took no further action until April 17,
2003, when he filed a pro se Post Conviction Relief Act Petition. Counsel was appointed, but was later granted permission to with-
draw after he filed a “no merit” letter. On July 15, 2003, after giving the appropriate notice, this Court dismissed the Defendant’s
PCRA Petition without a hearing. On appeal, the Superior Court reversed this Court’s Order dismissing the PCRA Petition without
a hearing on the basis that it was unable to determine if counsel was ineffective for permitting a letter written by the Defendant
to go out with the jury during their deliberations, and remanded the case for a hearing on that issue.

The hearing proscribed by the Superior Court was held on November 28, 2005, and testimony was taken from the Defendant,
his original trial counsel Michael Bartko, Esquire, and his second trial counsel and appellate counsel, J. Richard Narvin, Esquire.
Following that hearing this Court determined that neither Mr. Bartko nor Mr. Narvin were ineffective, and again denied the
Defendant’s Post Conviction Relief Act Petition. The denial was affirmed by the Superior Court on November 29, 2007, and
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Reargument/Reconsideration was denied on February 1, 2008. The Defendant’s subsequent Petition for Allowance of Appeal was
denied on July 30, 2008.

On February 21, 2008, while his Petition for Allowance of Appeal was pending, the Defendant filed a “Petition for Writ of Habeas
Corpus/Extraordinary Relief” with this Court. On February 25, 2008, this Court entered an Order treating the Petition as a PCRA
Petition, noting its untimeliness and giving Notice of its intent to dismiss it. Having received no response to the proposed dismissal,
this Court entered an Order dismissing the Petition on March 20, 2008. No appeal was taken.

On August 13, 2008, the Defendant filed an “Amended Petition for Writ of Habeas Corpus” with this Court. Again, this Court
entered an Order indicating that the Petition was properly treated as the Defendant’s third PCRA Petition, noting its untimeliness
and its failure to aver any exceptions to the time limitation requirements of the Post Conviction Relief Act and giving Notice of its
intent to dismiss the Petition. On January 22, 2009, this Court entered an Order dismissing the Petition without a hearing. The
Defendant appealed the Order, but the appeal was dismissed by the Superior Court on October 19, 2011 for his failure to file a brief.
His subsequent Motions for Reconsideration and for Hearing en Banc were denied.

Then, on March 14, 2012, the Defendant filed a fourth pro se PCRA Petition, raising claims of ineffective assistance of counsel
and prosecutorial misconduct. After reviewing the Petition and noting that the Defendant failed to raise any exceptions to the time
limitation provisions, this Court gave notice of its intent to dismiss the Petition. In response, the Defendant filed an unauthorized
Amended PCRA Petition on May 22, 2012 and a Response to the Notice of Intent to Dismiss on May 23, 2012. Finding these unper-
suasive, this Court dismissed the Petition on May 25, 2012. This appeal followed.

Pursuant to 42 Pa.C.S.A. §9545(b), any and all PCRA Petitions, “including second or subsequent petitions, shall be filed within
one year of the date the judgment of sentence became final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment of
sentence became final on May 27, 2002, thirty (30) days after his judgment of sentence was affirmed. Therefore, in order to be
timely, any and all PCRA Petitions should have been filed by May 27, 2003. The instant fourth PCRA Petition, filed on March 14,
2012, is well outside of that limitation. However, in his Concise Statement, the Defendant has averred a retroactive Constitutional
right exception to that time limitation.9

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.’

(b) Time for filing petition. – 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the 
date the judgment became final, unless the petition alleges and the petitioner proves that:

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States 
or the Supreme Court of Pennsylvania after the time period provided by this section and has been held by 
that court to apply retroactively.

42 Pa.C.S.A. §9545(b)(iii).

In his pro se PCRA Petition, the Defendant states that the case of Maples v. Thomas, 132 S.Ct. 912 (2012) provides justification
for his untimely filing. However, this Court’s reading of Maples reveals that it did not create a retroactive Constitutional right, nor
does it have any applicability to the instant case.

Because Maples did not establish a new constitutional right applicable to this case (let alone apply it retroactively), the
Defendant failed to establish an exception to the time limitation provisions of the Post Conviction Relief Act.

Inasmuch as the Defendant has failed to satisfy the requirements of the retroactive Constitutional right exception to the Post
Conviction Relief Act, his Petition was properly classified as untimely. See Commonwealth v. Wojtaszek, 951 A.2d 1169 (Pa.Super.
2008). “Given the fact that the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no court may properly
disregard or alter them in order to reach the merits of the claims raised in a PCRA Petition that is filed in an untimely manner.”
Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v. Bennett, 842 A.2d 953, 956
(Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As such, this Court is bound by the time limitation provi-
sions of the Act and, therefore, properly dismissed the Defendant’s third Post Conviction Relief Act Petition.

Accordingly, for the above reasons of fact and law, this Court’s Order of May 25, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: October 15, 2012

1 18 Pa.C.S.A. §3123
2 18 Pa.C.S.A. §3121
3 18 Pa.C.S.A. §2702(a)(1)
4 18 Pa.C.S.A. §4302
5 18 Pa.C.S.A. §3126
6 18 Pa.C.S.A. §4304
7 18 Pa.C.S.A. §6301.
8 The EWC conviction was entered by only eleven (11) jurors. Once deliberations had begun, and after the alternates had been
dismissed, one of the jurors was dismissed, leaving only eleven (11) jurors.
9 Neither the Defendant’s pro se Petition, his unauthorized Amended Petition nor his Response to the Notice of Intent contained a claim
relating to the newly-discovered Constitutional right exception to the time limitation provisions of the Post Conviction Relief Act
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E.S. Management v.
Timothy Kolman, Michael Sless, Joel Hervitz, and Douglas Stanger

Landlord-Tenant—Notice of Damages—New Address Under Landlord Tenant Act

No. AR 10-4464. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—October 19, 2012.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Defendants have filed a Motion for Post-Trial Relief asking that we either enter judgment in their favor or grant them a new trial.
They have also asked that the counterclaims previously dismissed by another judge of this Court be reinstated.1 Defendants also
indicated at argument that they no longer contest the amount of damages awarded. Rather they contend that Plaintiff did not
comply with certain requirements of the Landlord and Tenant Act, 68 P.S. §250.512, and was therefore not entitled to any award for
any type of damages. For the reasons discussed below, we conclude that Defendants’ Motion for Post-Trial Relief must be denied.

FACTUAL BACKGROUND
The Defendants (hereinafter, “Guarantors”), are the fathers of four college students (“Tenants”) who rented a residential unit

from the Plaintiff (“Landlord”) pursuant to a written Lease. Each father guaranteed the obligations of all four Tenants.2 The Lease
expired as of July 25, 2009, which was a Saturday. The son of Defendant Kolman, Samuel Kolman (“Samuel”), was the last to leave
the premises. He left the day before the expiration date, on July 24, 2009. On his way out of town, he dropped his key off at the
Landlord’s business office and let the person in charge know that the apartment was vacant. Neither Samuel nor any of the other
Tenants supplied a new address at any time to the Landlord. The next day Robert Cohen and Suzanne Marcini, a relatively new
employee of Plaintiff, went to the unit to inspect it. There was substantial damage to the apartment, well beyond normal wear and
tear, and eventually, on August 24, 2009, the Landlord sent the list of damages and a demand for payment of the amount due that
was not covered by the security deposit to each of the Guarantors. The Guarantors refused to pay the difference and demanded
payment of double the amount of the security deposit.

The parties were unable to resolve their differences and the captioned lawsuit was filed. The docket reflects the various proce-
dural issues that ensued. The case was eventually assigned to the undersigned for a trial without a jury. The issues that remained
for trial were (1) whether the Landlord had sent the inspection sheet listing the damages within the time required by the statute;
(2) whether the Tenants’ undisputed failure to supply their “new address” as required by the Landlord-Tenant Act excused the
Landlord from mailing the Damage List to their prior addresses (which were the same as the Guarantors’); (3) whether the phys-
ical damage to the apartment was more than normal wear and tear; and (4) whether the Landlord was also entitled to counsel fees
pursuant to the Lease and, if so, what the reasonable amount of such fees would be.

We made a number of factual findings in our Decision, which are re-stated below, for the convenience of the reader:

1. The last Tenant to leave the premises was Samuel.

2. Samuel delivered his key and those of the other three Tenants to Landlord’s office around noon on Friday, July 24, 2009.

3. The Lease term ended on July 25, 2009.

4. Samuel did not provide a new address for himself or any of the other Tenants at that time nor at any later date.

5. We do not believe Samuel’s testimony that he had sent a written notice regarding the Tenants’ new addresses a month
or two before the Lease expired.

6. Ari Stanger (“Ari”) returned his key to Plaintiff ’s office by mail on or about August 10, 2009.

7. None of the other Tenants ever provided Plaintiff with a new address at the expiration of the Lease or at any other time.

8. Robert Cohen and Suzanne Marcini inspected the premises on July 25, 2009 and discovered a fair amount of damage
which had to be corrected before the new tenant moved in.

9. Given the condition admitted by the Tenants in the inspection form they submitted at the beginning of the Lease, the
damage observed on July 25, 2009 was substantial and was not mere wear and tear. See Plaintiff Exhibit L-2.

10. Since the Tenants had not provided new addresses, the list of damages and charges for repairs was sent to the address
of each Guarantor.

11. The mailing date stamped on the envelope to the Kolmans and presumably to the other Tenants and Guarantors was
August 24, 2009, 31 days after Samuel left the key or keys at Landlord’s office and 30 days after the Lease expired.

12. The Guarantors and the Tenants refused to pay the damage charges and also demanded the return of the security deposit.

13. Landlord then filed the instant action against the Guarantors and the Guarantors later filed the first of their four
versions of their Answer, New Matter and Counterclaim. At various times, the Guarantors’ pleadings contained counts
under the Consumer Protection Law, RICO, and class action claims under Federal Rule of Civil Procedure 23(b). By Order
dated June 20, 2011, virtually all of Defendants’ Counterclaims, Cross-Claims, and Class Actions were dismissed with
prejudice by the Honorable R. Stanton Wettick, Jr. of this Court. The current version of the Answer, New Matter, and
Counterclaim contains claims under the Landlord and Tenant Act, 68 P.S. §250.512. It also contains claims of Wrongful
Use of Civil Proceedings, which were not pursued.

DISCUSSION
Based on the credible evidence we had concluded that, since the Tenants never advised Landlord of their new addresses, there

was no violation of the Landlord and Tenant Act and we denied the Guarantors’ demand for damages thereunder. We rejected the
Guarantors’ contention that, since the Tenants were still reachable at their parents’ addresses, the Tenants had no duty to supply a
“new address” to Landlord. Guarantors argued that the “new address” under the Act should not have been read to mean only the
address where Tenants could be reached after they left the leased premises. Rather, they contended that, since the Tenants’ pre-lease
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addresses were where they could still be reached post-lease, there was no need for them to advise Landlord of a different address.
We concluded that, in the context of the Landlord and Tenant Act, the term “new address” has only one logical and reasonable

meaning, the address where a tenant will reside after leaving the premises leased from the landlord. We stated that there can be
no presumption that a tenant’s address before entering the lease to which the Act would apply is the address to which the tenant
would return when the lease expires. The interpretation put forth by the Guarantors is unreasonable and without merit.

At argument on their instant motion, the Guarantors contended that they were entitled to the same 30-day notice of damages as
the Act gives to Tenants. They then argued that the Act requires receipt of the notice within 30 days, rather than mailing within 30
days. They cited no case law in favor of that interpretation and we continue to see no sensible reason to support an extremely
unworkable idea. We also see no basis for a guarantor of a debt of a child to receive the benefit of the Act simply because the child
is a former tenant of his creditor.

We had concluded that the Tenants’ failure to provide Landlord with their new address under the Act rendered moot the ques-
tion raised by the Guarantors regarding whether or not the Act required actual receipt of the damage list within 30 days or merely
mailing on or before the 30th day. We also felt we did not need to reach the question of whether the 30-day period begins to run on
the day possession of the premises was delivered or on the next day, when the lease expired.

CONCLUSION
The award to Plaintiff of $21,406.25 was properly entered. The Defendants’ Motion for Post-Trial Relief must be denied. See

Order filed herewith.
BY THE COURT:
/s/Friedman, J.

Dated: October 19, 2012

1 We had indicated at argument that this last portion of the Motion should be addressed by the Honorable R. Stanton Wettick, Jr.
We wondered whether that part of the post-trial motion should have been directed to Judge Wettick and left it up to counsel to
decide how to proceed. At the time of argument, we were thinking, mistakenly, of the rules related to a notice of appeal, which
would indeed require notice to Judge Wettick of an appeal of his order of dismissal. In the course of drafting this Memorandum
and Order, we realized that Judge Wettick’s Order is not properly a subject for a post-trial motion but rather will only become
appealable once a final judgment in the case is entered. We will therefore not discuss his Order further herein.
2 At the start of the trial we did not realize the full extent of each Guarantor’s obligation and, instead, had assumed that each father
only guaranteed the obligation of his own son.

ORDER OF COURT
AND NOW, to-wit, this 19th day of October 2012, for the reasons set forth in the accompanying Memorandum in Support of

Order, Defendants’ Motion for Post-Trial Relief is hereby DENIED.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v. William Garnett Lee
Criminal Appeal—PWID/Possession—Sufficiency—Weight of the Evidence—Sentencing (Mandatory)—Constructive Possession—
Conspiracy—Trial in Absentia—Right to a Jury Trial

No. CC 2009-9779. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 29, 2012.

OPINION
This is a direct appeal wherein the defendant, William Garnett Lee, appeals from the Judgment of Sentence imposed on

December 10, 2010. On October 1, 2010 the defendant was convicted, after a non-jury trial, of possession with intent to deliver
crack cocaine, possession of crack cocaine, possession of drug paraphernalia and criminal conspiracy. The defendant failed to
appear for his trial and was convicted in absentia. This Court sentenced the defendant to an aggregate term of imprisonment of
not less than 8 years nor more than 16 years. This sentence was based on a 5-10 year mandatory minimum sentence due to the
drug/gun enhancement pursuant to 42 Pa.C.S.A. §9712.1 and a consecutive term of imprisonment of not less than three years nor
more than six years mandatory minimum sentence, due to the fact that the defendant had a prior drug trafficking conviction. This
Court also imposed a concurrent mandatory minimum term of imprisonment of not less than one year nor more than two years due
to the weight of the crack cocaine at issue in this case. The defendant filed a timely Notice of Appeal.

Defendant filed a Concise Statement of Errors alleging that that the evidence was insufficient to convict the defendant of posses-
sion with intent to deliver crack cocaine, possession of crack cocaine, possession of drug paraphernalia and criminal conspiracy, that
the verdict was against the weight of the evidence, that this Court erred in denying defendant’s suppression motion, that this Court
erred in denying the defendant his right to a jury trial and that this Court erred in imposing the mandatory minimum sentence for
drug offenses committed with firearms pursuant to 42 Pa.C.S.A. 9712.1 All of these claims fail.

The credible facts presented at trial demonstrate that on November 19, 2008, officers from the City of Pittsburgh Bureau of
Police were executing a search warrant at 2018 DeRaud Street, Apartment 6, in the City of Pittsburgh. Upon gaining entry to the
apartment, the officers observed four men in the living room of the residence. As the officers gained entry to the apartment, they
observed a male quickly move from the dining room of the apartment toward the living room area. This male, although also named
William Lee, was not the defendant.1 After the officers gained entry to the residence, they observed this male sitting in a recliner
in the living room. The defendant was standing behind the love seat. They observed another male, identified as Vester Davis,
sitting in a love seat in the living room area. A third male, Calvin Frost, was identified sitting on a couch in the living room area.
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Officers then observed William Lee (not the defendant) throwing a substantial amount of money into the air. According to one
officer, it looked as though it was a “rain of money” inside the apartment. The officers then observed Calvin Frost reaching into
the cushions of the couch. Officers ordered Calvin Frost to show his hands and the ordered the other men to get on the floor. Calvin
Frost made his way to the floor but refused to show his hands. He placed his hands under his body and started to slide one of his
hands underneath the couch. Officer Brian Nicholas heard something slide across the floor under the couch. According to Officer
Nicholas, it sounded like a heavy object. The object was discovered to be a handgun. Officer Nicholas approached Calvin Frost and
the defendant quickly showed his hands. All of the men inside the apartment were placed in custody.

Crack cocaine and plastic baggie corners were recovered from an end table in the living room.2 The end table was located next
to the sofa chair. A box of sandwich baggies was recovered from the couch in the living room. A small amount of marijuana was
recovered from a sandwich baggie on the couch. The previously-mentioned handgun was found under the couch.

The officers then searched the residence. Crack cocaine was found on top of the entertainment center in the living room. Two
automatic handguns and a box of sandwich baggies were found on top of the kitchen cabinets. A total of four boxes of sandwich
baggies were found in the residence. A large bag of suspected crack cocaine was found in the kitchen freezer, although upon
laboratory testing it was determined that the substance did not actually contain cocaine base.

A digital scale was found in the room next to the living room. Baggie corners were found with the digital scale. Another digital
scale was found in the hallway adjacent to the living room. Nineteen cell phones were recovered from the residence. Cash in the
amount of $174 was recovered from the defendant. The other persons in the residence also had cash recovered from them. A police
scanner was located in the entertainment center.

After the defendant was arrested, he was transported to the police station. The evidence seized in this case was placed on a table
at the police station. After being Mirandized at the police station, the defendant walked by the evidence seized in this case and the
defendant advised officers that the large bag of suspected crack cocaine was not real. He indicated that “we sell burn to snaps”, which
means he sold fake drugs to drug users. Evidence was also admitted that one of the handguns recovered at the scene was stolen.

The Commonwealth also presented expert testimony. Detective Peter Grbach, the coordinator for the District Attorney’s
narcotics investigation unit, testified that, based on his training and experience, he believed the crack cocaine found in the
residence was possessed with the intent to deliver it. He considered the following facts in rendering his opinion:

a. that .75 grams of loose crack cocaine was found on the living room end table;

b. that a notted baggie containing 3.25 grams of crack cocaine was found on the end table;

c. that 59.37 grams of a chunky white substance that tested negative for crack cocaine was found in the kitchen freezer;

d. that a gun was recovered from under the couch and two other firearms were found on top of the kitchen cabinets;

e. that a black digital scale and a number of baggie corners were found on a speaker in the living room;

f. that 19 cell phones and a police scanner were recovered throughout the residence;

g. that three other boxes of sandwich baggies were found in the house;

h. that no implements to smoke or ingest drugs were found in the apartment; and

g. that controlled sales of crack cocaine were made outside the residence.

Detective Grbach specifically noted that the lack of any implements to ingest the crack cocaine coupled with the various indi-
cators suggesting that crack cocaine was being packaged in the residence were significant factors leading to his conclusion that
the crack cocaine was intended for distribution. He also noted the significance of the firearms as he testified that crack cocaine
dealers typically possess firearms due to the violent nature of that business.

Defendant first claims that the evidence was insufficient to convict him of the crimes with which he was charged. The defen-
dant generally asserts that the Commonwealth failed to show any relationship between the defendant and the crack cocaine and
drug paraphernalia found in the residence. The lack of such evidence, he claims, renders each of the criminal convictions invalid. 

The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our judg-
ment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need not
preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless
the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the crime beyond a
reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must
be evaluated and all the evidence actually received must be considered. Finally, the trier of fact while passing upon the
credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

When considering a challenge to the sufficiency of the evidence, the appellate court must determine whether the evidence at
trial, and all reasonable inferences derived therefrom, when viewed in a light most favorable to the Commonwealth, establish all
of the elements of possession with intent to deliver a controlled substance beyond a reasonable doubt. Commonwealth v. May, 584
Pa. 640, 647, 887 A.2d 750, 753 (2005). In order for the Commonwealth to sustain its burden in this case, it must have presented
evidence that proved beyond a reasonable doubt both the possession of the controlled substance and the intent to deliver the
controlled substance. Commonwealth v. Jackson, 645 A.2d 1366, 1368 (1994).

It is well settled that all the facts and circumstances surrounding possession are relevant in making a determination of whether
contraband was possessed with the intent to deliver. Commonwealth v. Ramos, 392 Pa. Super. 583, 592, 573 A.2d 1027, 1032 (1990);
Commonwealth v. Fisher, 316 Pa. Super. 311, 322, 462 A.2d 1366, 1371 (1983); see also Commonwealth v. Macolino, 503 Pa. 201,
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205-206, 469 A.2d 132, 134 (1983).
Possession can be found by proving actual possession, constructive possession or joint constructive possession.

Commonwealth v. Heidler, 741 A.2d 231, 215 (Pa.Super. 1999). Possession can be proved by circumstantial evidence.
Commonwealth v. Bentley, 276 Pa. Super. 41, 46, 419 A.2d 85, 87 (1980). In Commonwealth v. Carroll, 510 Pa. 299, 302, 507 A.2d
819, 821 (1986) citing Whitebread and Stevens, To Have and To Have Not, 58 U.Va.L.Rev. 751, 755 (1972), the Pennsylvania
Supreme Court explained that “[t]he purpose of the constructive possession doctrine is to expand the scope of possession statutes
to encompass those cases where actual possession at the time of arrest cannot be shown but where the inference that there has
been actual possession is strong.” Constructive possession is “the ability to exercise a conscious dominion over the illegal sub-
stance, the power to control the contraband and the intent to exercise that control.” Commonwealth v. Macolino, 503 Pa. 201, 206,
469 A.2d 132, 134 (1983). Constructive possession may be found in one or more actors where the item at issue is in an area of joint
control and equal access. Commonwealth v. Murdrick, 510 Pa. 305, 507 A.2d 1212 (1986). In Macolino, this Court further deter-
mined that “an intent to maintain a conscious dominion may be inferred from the totality of the circumstances . . . . [and], cir-
cumstantial evidence may be used to establish a defendant’s possession of drugs or contraband.” Macolino, 503 Pa. at 206, 469
A.2d at 134. (citations omitted). See also Commonwealth v. Dargan, 897 A.2d 496, 504 (2006); Commonwealth v. Bricker, 882 A.2d
1008, 1014 (Pa.Super. 2005); Commonwealth v. Kirkland, 2003 PA Super 279, 831 A.2d 607, 610 (Pa.Super. 2003), appeal denied,
577 Pa. 712, 847 A.2d 1280 (Pa.2004); Commonwealth v. Petteway, 847 A.2d 713, 716 (Pa.Super. 2004); Commonwealth v. Parker,
847 A.2d 745, 750 (Pa.Super. 2004).

The evidence in this case was clearly sufficient to demonstrate that the defendant possessed crack cocaine and the drug para-
phernalia. The defendant was in the residence within close proximity to the crack cocaine, the plastic baggies, the baggie coreners,
the digital scale and the police scanner. All four men in the residence had the power to possess the crack cocaine and the plastic
baggies, the baggie corners and the digital scale and the police scanner was well within listening distance of the defendant. He was
also within close proximity of the firearms. This Court notes that the large rock of chunky material was found in the kitchen freezer,
not in the living room area where the defendant was arrested. After being arrested and while at the police station, the defendant
advised the police officers that the material was not real crack cocaine. This Court finds this evidence probative of the fact that
the defendant was aware of the location of items which were concealed throughout the residence, not just those items in the living
room where the defendant was arrested. The evidence demonstrated that the defendant, along with some of the other persons in
the residence, jointly possessed the crack cocaine and the drug paraphernalia. Accordingly, the evidence in this case was sufficient
to establish that the defendant possessed the crack cocaine, the sandwich baggies, the baggie corners, the digital scale and the
police scanner.

The evidence was also sufficient to demonstrate the defendant’s intent to deliver the crack cocaine. Factors to consider when
determining whether a defendant intended to deliver a controlled substance include the behavior of the defendant, manner in
which the controlled substance was packaged, the presence of drug paraphernalia, and large sums of cash found in possession of
the defendant. Commonwealth v. Ratsamy, 594 Pa. 176, 183, 934 A.2d 1233, 1237-1238 (2007); Commonwealth v. Sherrell, 414 Pa.
Super. 477, 482, 607 A.2d 767, 769 (1992); Ramos, 392 Pa. Super. at 594, 573 A.2d at 1034-35. see also Commonwealth v. Brown, 904
A.2d 925 (Pa. Super. 2006); Commonwealth v. Clark, 895 A.2d 633 (Pa. Super. 2006). “[A]ll the facts and circumstances surround-
ing possession are relevant in making a determination of whether contraband was possessed with intent to deliver.”
Commonwealth v. Brown, 904 A.2d 925, 931-932. (Pa.Super. 2006). Intent to deliver may also be inferred from possession of a large
quantity of controlled substances. Commonwealth v. Santiago, 462 Pa. 216, 223, 340 A.2d 440, 444 (1975); Commonwealth v.
Smagala, 383 Pa. Super. 466, 476, 557 A.2d 347, 351 (1989); Commonwealth v. Pagan, 315 Pa. Super. 7, 461 A.2d 321, 322 (1983);
Commonwealth v. Bagley, 296 Pa. Super. 43, 442 A.2d 287, 289 (1982). If, however, when considering the quantity of a controlled
substance, it is not clear whether the substance is being used for personal consumption or distribution, it then becomes necessary
to analyze other factors. In these cases, the quantity of the controlled substance is but one factor in analyzing whether a defendant
had the necessary intent to deliver a controlled substance. Pagan, 315 Pa. Super. at 10, 461 A.2d at 323; Bagley, 296 Pa. Super. at
51, 442 A.2d at 291. Additionally, the absence of paraphernalia which would otherwise be indicative of personal use is a factor to
consider. Commonwealth v. Torres, 617 A.2d 812 (Pa.Super. 1992).

The conduct of the defendant demonstrated that he intended to distribute the crack cocaine. As explained by Detective Grbach,
the digital scale, the police scanner, the plastic baggies and baggie corners were indicative of an intent to distribute the crack
cocaine. Also probative of the defendant’s intent was his self-serving statement that he and the others sold fake crack cocaine. This
fake cocaine was hidden in the kitchen freezer near firearms and items used to package the crack cocaine. The defendant was also
arrested with $174 on his person. These facts were sufficient to demonstrate an intent to deliver the drugs. 

Defendant finally challenges his conviction for criminal conspiracy. In Commonwealth v. Bricker, 882 A.2d 1008, 1017 (Pa.
Super. 2005), the Superior Court stated that to sustain a conviction of criminal conspiracy:

The Commonwealth must establish that the defendant (1) entered into an agreement to commit or aid in an unlawful
act with another person or persons, (2) with a shared criminal intent, and (3) an overt act done in furtherance of the
conspiracy. Circumstantial evidence may provide proof of the conspiracy. The conduct of the parties and the circum-
stances surrounding such conduct may create a web of evidence linking the accused to the alleged conspiracy beyond
a reasonable doubt.

Additionally, an agreement can be inferred from a variety of circumstances including, but not limited to, the relation
between the parties, knowledge of and participation in the crime, and the circumstances and conduct of the parties
surrounding the criminal episode. These factors may coalesce to establish a conspiratorial agreement beyond a
reasonable doubt where one factor alone might fail.

Additionally, an overt act need not be committed by the defendant; it need only be committed by a co-conspirator.
Commonwealth v. Hennigan, 753 A.2d 245, 253 (Pa. Super. 2002).

This Court believes that the evidence was sufficient to convict the defendant of the charged conspiracy. A quantity of crack
cocaine was found in the residence. Money, sandwich bags, a digital scale and a police scanner were also found in the residence.
These items were accessible by all four men in the residence. When the defendant provided his statement to the police, he stated
that “we” sell burn to snaps. This statement is indicative of some sort of arrangement or agreement with the other men in the
residence. All of the men were found with sums of cash on their persons. Calvin Frost actively attempted to hide a firearm as the
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police entered the residence. Various other firearms were concealed throughout the residence. The defendant was aware where
items were concealed in the residence.

This evidence demonstrated that the defendant’s convictions were based on the defendant’s direct relationship to the handguns,
narcotics and drug paraphernalia. His conduct did not fall to a level of merely being present at the scene. His sufficiency claims,
therefore, fail.

Defendant next asserts that the weight of the evidence in this case was such that the guilty verdict would shock the conscience
of the court. The law governing challenges to the weight of the evidence is set forth in Criswell v. King, 834 A.2d 505, 512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances,
i.e., when the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. Reassessment of the credibility of
the witnesses is generally not proper in reviewing weight claims. Commonwealth v. Manley, 985 A.2d 256, 261(Pa.Super.2009);
Commonwealth v. Gibbs, 981 A.2d 274 (Pa.Super. 2009). Unless the evidence is so unreliable and/or contradictory as to make any
verdict based on such evidence pure conjecture, a weight challenge shall fail. Gibbs, at 981 A.2d at 282. A reviewing court is not
permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict
should only be reversed based on a weight claim if the evidence is so tenuous, vague and uncertain that the verdict was so
contrary to the evidence as to shock one’s sense of justice. Id.; Commonwealth v. Sullivan, 820 A.2d 796, 806 (Pa.Super. 2003)(quoting
Commonwealth v. La, 433 Pa. Super. 432, 640 A.2d 1336, 1351 (Pa. Super. 1994), appeal denied, 540 Pa. 597, 655 A.2d 986 (Pa.
1994)). See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly where a defendant seeks a “new
trial on the grounds that the verdict is contrary to the weight of the evidence [the defendant] concedes that there is sufficient
evidence to sustain the verdict but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000);
see also Commonwealth v. Morgan, 913 A.2d 906 (Pa.Super. 2006)(a weight argument concedes sufficiency but contests which
evidence is to be believed).

This Court has reviewed the trial record. The testimony set forth above established that the defendant possessed the crack
cocaine, handguns and drug paraphernalia and that he possessed the crack cocaine with the intent to distribute it. It also supported
his conspiracy conviction. The evidence in this case was not tenuous, vague and uncertain. The verdict has more than ample
support in the record and does not shock any rational sense of justice. This claim of error should be rejected.

Defendant next claims that this Court erred in denying him a jury trial. As noted above, the defendant did not appear for his
trial and was convicted in abstentia. See Pa.R.Crim.P. 602(a) (permitting a trial to proceed without attendance of defendant if
defendant’s absence is without cause). Defendant does not challenge this Court’s decision to convene trial despite defendant’s
absence. He simply claims that this Court should have permitted his trial counsel to proceed with a jury trial rather than the non-
jury trial originally selected by the defendant at a pretrial conference in this case.

This Court recognizes that the defendant in this case had the right to a jury trial. Likewise, the defendant had the right to waive
a jury trial and proceed to a bench trial before this Court. The decision on how to proceed was a right guaranteed to the defendant,
not his counsel. As set forth noted in Commonwealth v. Brown, 18 A.3d 1147, 1158 (Pa.Super. 2011) citing Florida v. Nixon, 543 U.S.
175, 187 (2004):

An attorney undoubtedly has a duty to consult with the client regarding ‘important decisions,’ including questions of
overarching defense strategy. Strickland, 466 U.S., at 688, 104 S.Ct. 2052. That obligation, however, does not require
counsel to obtain the defendant’s consent to “every tactical decision.” Taylor v. Illinois, 484 U.S. 400, 417-418, 108 S.Ct.
646, 98 L.Ed.2d 798 (1988) (an attorney has authority to manage most aspects of the defense without obtaining his
client’s approval). But certain decisions regarding the exercise or waiver of basic trial rights are of such moment that
they cannot be made for the defendant by a surrogate. A defendant, this Court affirmed, has “the ultimate authority”
to determine “whether to plead guilty, waive a jury, testify in his or her own behalf, or take an appeal.” Jones v. Barnes,
463 U.S. 745, 751, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983); Wainwright v. Sykes, 433 U.S. 72, 93, n. 1, 97 S.Ct. 2497, 53
L.Ed.2d 594 (1977) (Burger, C.J., concurring). Concerning those decisions, an attorney must both consult with the
defendant and obtain consent to the recommended course of action.

In the instant case, the defendant absented himself from trial and, therefore, waived his appearance at trial. The record
before the Court just before the commencement of trial indicates that this case had been listed on the Court’s docket as a
non-jury trial and the defendant had signed a subpoena specifically requiring his appearance on the trial date for a non-jury
trial. The first time that anyone requested a jury trial was on the day of trial and it was requested by defense counsel who
did not confer with the defendant about the request. The law is clear that the decision on how to proceed in a criminal case
is to be made by the defendant. The record is clear that trial counsel did not consult with the defendant about the decision to
proceed with a jury trial. The only indication this Court had as to the defendant’s intentions in this case was the defendant’s
signature of a subpoena affirming the defendant’s original decision to proceed with a bench trial in this case. Accordingly,
this claim fails.

Defendant next claims that this Court should not have applied the mandatory minimum sentence pursuant to section 9712.1(a)
of the Sentencing Code. That provision provides:

(a) Mandatory sentence.—Any person who is convicted of a violation of section 13(a)(30) of the act of April 14,
1972 (P.L. 233, No. 64), known as The Controlled Substance, Drug, Device and Cosmetic Act, when at the time of
the offense the person or the person’s accomplice is in physical possession or control of a firearm, whether visi-
ble, concealed about the person or the person’s accomplice or within the actor’s or accomplice’s reach or in close
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proximity to the controlled substance, shall likewise be sentenced to a minimum sentence of at least five years of
total confinement.

In Commonwealth v. Sanes, 955 A.2d 369, 376 (Pa. Super. 2008), appeal denied, 601 Pa. 696, 972 A.2d 521 (Pa. 2009), the
Supreme Court interpreted the meaning of the phrase “in close proximity to the controlled substance” as set forth in section
9712.1(a). The Supreme Court explained “[a]s a matter of law, we determined that a loaded handgun located inside a closet
approximately six to eight feet away from a sandwich baggie containing cocaine “satisfie[d] Section 9712.1’s requirement that
the firearm be in ‘close proximity’ to the controlled substance.” Id. In Commonwealth v. Zortman, 985 A.2d 238 (Pa. Super. 2009),
affirmed, 23 A.3d 519 (Pa. 2011), cert. denied, Zortman v. Pennsylvania, 132 S.Ct. 1634, 182 L. Ed. 2d 236 (U.S. 2012), the Superior
Court held that a handgun recovered from the bedroom of a residence was in close proximity for purposes of section 9712.1(a) to
drugs found in different rooms elsewhere in the same residence. Id. at 244. The Zortman Court explained that the handgun found
in the bedroom and the drugs discovered in the kitchen and inside a briefcase located in a separate room were in close proxim-
ity to each other. Id. It is clear that the appellate courts have “construed the “close proximity” language found in section 9712.1(a)
broadly and, as such, has held the presence of both a controlled substance and a firearm together in the same residence satisfies
the statutory requirement.” Commonwealth v. Hawkins, 2012 Pa.Super. 85, 2012 Pa. Super. LEXIS 168 (Decided April 11, 2012).
In Hawkins, drugs found in an upstairs bedroom were deemed in close proximity to a handgun found in the basement of the
residence. Id.

This Court concluded that the guns found in the residence, namely, the firearms found in the kitchen, were in close proximity
to the crack cocaine. The crack cocaine was in the living room and the firearms were located in the kitchen. As set forth above, the
defendant had a connection to the kitchen. Additionally, Calvin Frost, an accomplice of the defendant in this case, was arrested just
after he attempted to hide a firearm under the couch in the living room of the residence. For both of these reasons, the mandatory
minimum sentence pursuant to section 9712.1(a) was applicable in this case.

The defendant next claims that this Court erred in denying his suppression motion because the Miranda warnings provided to
him were incomplete. Specifically, the defendant claims that he was never told that he could stop speaking with the officers any
time before or during the questioning and that the questioning would stop upon such a demand. This claim is without merit. In
Miranda v. Arizona, 384 U.S. 436, 479 (1966), the United States Supreme Court explained:

To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by the
authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopard-
ized. Procedural safeguards must be employed to protect the privilege, and unless other fully effective means are
adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously
honored, the following measures are required. He must be warned prior to any questioning that he has the right to
remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of
an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such warn-
ings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these
rights and agree to answer questions or make a statement. But unless and until such warnings and waiver are demon-
strated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.

Evidence presented at the suppression hearing demonstrated that the defendant was advised that he had the right to refuse to
answer any questions. He acknowledged that right by placing his initials on a written Miranda waiver form. He was also advised
that he had the right to counsel before he decided to answer any questions and while he was answering any questions. He similarly
acknowledged this right. The defendant then communicated that he did not want to speak to the officer without counsel present.
The officer then terminated the interview. The officer then began to walk with the defendant to begin the process of transporting
him to the Allegheny County Jail. While walking past a table containing the evidence seized in this case, the defendant blurted out
“sir, let me tell you something”. The defendant further stated “that big bag of crack right there isn’t real. We sell burn to snaps.”

As set forth in Commonwealth v. Best, 789 A.2d 757, 762 (Pa. Super. 2002):

[T]he protective provisions of Miranda prohibit the continued interrogation of an interviewee in police custody
once he or she has invoked the right to remain silent and/or to consult with an attorney. Commonwealth v. Rucci,
543 Pa. 261, 670 A.2d 1129 (Pa.Super. 1996). “Interrogation” means police questioning or conduct calculated to,
expected to, or likely to evoke an admission. Commonwealth v. Brown, 551 Pa. 465, 711 A.2d 444 (Pa.Super. 1998).
Where an interviewee elects to give an inculpatory statement without police interrogation, however, the statement
is “volunteered” and not subject to suppression, notwithstanding the prior invocation of rights under Miranda. Id;
Commonwealth v. Bracey, 501 Pa. 356, 461 A.2d 775 (Pa.Super. 1993); Commonwealth v. Abdul-Salaam, 544 Pa. 514,
678 A.2d 342 (Pa.Super. 1992). Interrogation occurs when the police should know that their words or actions are
reasonably likely to elicit an incriminating response, and the circumstances must reflect a measure of compulsion
above and beyond that inherent in custody itself. See Commonwealth v. Fisher, 564 Pa. 505, 769 A.2d 1116.
(Pa.Super. 2001).

This Court believes that the warnings provided by the officer were sufficient to apprise the defendant of his Miranda rights.
The defendant was advised that he had the right not to answer questions and that he had the right to counsel. The defendant demon-
strated that he intended to invoke his right not to answer any questions without counsel present. Notwithstanding the acknowledg-
ment of these rights and the termination of the officer’s attempts to interview the defendant, the defendant later blurted out his
statement. The statement was volunteered and, accordingly, admission of the statement did not violate the Fifth Amendment.

Accordingly, the judgment should be affirmed.
BY THE COURT:
/s/Mariani, J.

Date: June 29, 2012

1 Ironically, this case involves two men named William Garnett Lee. The opinion differentiates between them.
2 As explained during the trial, the baggie corners are commonly used to package crack cocaine.
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Commonwealth of Pennsylvania v. Beverly Brown
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to Impeach Witness—Civil Deposition Testimony

No. CC 20079340. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Civil Division.
Mariani, J.—July 18, 2012.

OPINION
This is an appeal from this Court’s denial of petitioner’s Post-Conviction Relief Act petition. After a jury trial, Petitioner was

convicted of aggravated assault and recklessly endangering another person. She was sentenced by this Court to a mandatory term
of imprisonment of not less than 5 nor more than 10 years. She timely filed an initial pro se petition pursuant to the Post-Conviction
Relief Act (“PCRA”) seeking reinstatement of her appellate rights. This Court granted that motion. The Petitioner then filed a
direct appeal. The Superior Court affirmed the judgment of this Court. Petitioner then filed the instant PCRA petition attacking
the performance of her trial counsel for failing to impeach and/or refresh the recollection of Commonwealth witnesses through the
use of deposition transcripts. That petition was denied without a hearing. This appeal followed. For the following reasons, the order
of this Court should be affirmed.

The Superior Court has previously determined that the evidence was sufficient to convict the Petitioner in Commonwealth v.
Beverly Brown, 2025 WDA 2009. In this appeal, Petitioner claims that defense counsel rendered ineffective assistance of counsel
for failing to impeach two Commonwealth witnesses through the use of their testimony relative to a related proceeding during
which they described the incident in question in this case.

Relative to the petitioner’s claims in this case, it is well established that counsel is presumed effective and the petitioner bears
the burden of proving ineffectiveness. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). To overcome this pre-
sumption, the petitioner must satisfy a three-pronged test and demonstrate that: (1) the underlying substantive claim has arguable
merit; (2) counsel whose effectiveness is being challenged did not have a reasonable basis for his or her actions or failure to act;
and (3) the petitioner suffered prejudice as a result of counsel’s deficient performance. Commonwealth v. Pierce, 567 Pa. 186, 786
A.2d 203, 213 (Pa. 2001). A claim of ineffectiveness will be denied if the petitioner’s evidence fails to meet any of these prongs. Id.
at 221-222. Moreover, the credibility determinations of a trial court hearing a PCRA petition are binding on higher courts where
the record supports such credibility assessments. Commonwealth v. R. Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has
forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

The evidence adduced at trial established the following events:

On June 20, 2007, Jacklene Ponder, then 23 years old, was at the residence of her mother, Janice Ponder, for a cookout to
celebrate her mother’s birthday. There were ten to twelve adults from her family at the cookout. There were also approx-
imately eight children present as well. Most of the family members had congregated in Janice Ponder’s back yard.

The Petitioner was the next-door neighbor of Janice Ponder. At some point that day, an argument occurred between Jacklene
Ponder’s cousin, Xia Lomax, and the Petitioner’s daughter. There had been other arguments between the families in the past.

When the argument started, Jacklene Ponder was in her mother’s residence. After she heard the argument going on outside,
she went out to the back yard, intending to attempt to stop the argument. By the time she approached the two women who
were arguing, the argument had progressed into a physical fight. Another friend of the Petitioner, Day, entered the fight as
well. Jacklene Ponder and others attempted to break up the fight. At this point, there were other people present during the
fight, including the Petitioner, the Petitioner’s other daughter and Jacklene Ponder’s aunt, Karen Lomax. While trying to
break up the fight, Jacklene Ponder was struck and she then began fighting with Day. Soon thereafter, the Petitioner went to
a truck parked in the rear of her residence and returned to the scene of the fight. She was holding a small, black gun.

The Petitioner began waving the gun toward everyone in the back yard. The Petitioner shot the gun into the air. Janice
Ponder and Karen Lomax were less than a foot away from the Petitioner when she first shot the gun. The Petitioner
launched into tirade, laced with expletives, in which she threatened to shoot everyone in the back yard. During her tirade,
Petitioner continued to wave the gun toward the children and adult members of the Ponder family. The Petitioner pointed
the gun at Janice Ponder and threatened to “fuck her up”. The Petitioner fired a second shot into the air. Ms. Lomax
repeatedly urged the Petitioner to put the gun away and to permit her to get the children out of the back yard. The
Petitioner threatened to shoot the children. Janice Ponder attempted to pick up a cinder block to throw at the Petitioner
in an effort to stop any further shooting. She was unable to lift the block due to its heavy weight. A third shot was then
fired by the Petitioner. When Jacklene Ponder heard the third shot, she realized she had been shot in her lower back. She
was approximately 20 feet from the Petitioner when she was shot. She then ran into her mother’s residence.

Upon entering her mother’s residence, Jacklene Ponder passed out on the floor. She was taken by ambulance to the
hospital. As a result of the shooting, she suffered fractured vertebrae in her spine and fractured ribs. The gunshot wound
was within centimeters of her liver, lungs, abdominal aorta and her spinal cord. She was in substantial pain for approxi-
mately two months as a result of being shot and she required physical therapy. Through expert testimony presented by
the Commonwealth, it was established that the gunshot wound suffered by Ms. Ponder created a substantial risk of death
to her, due to the proximity of the wound to several vital organs.

Theresa Sicuro, a neighbor, testified that she observed a small part of the altercation. She was asked about a cinder block.
She testified that she used a cinder block to hold a fence post in place and that it was not moved from the location in their
yard where it was used.

After shooting Ms. Ponder, the Petitioner got into her vehicle with her family members and began to back out of the alley-
way near her residence. She held the gun out of the window and pointed it at the people remaining in the back yard. The
Petitioner’s vehicle was intercepted shortly after the shooting by police. The Petitioner was taken into custody. She admit-
ted to the police that she shot Ms. Ponder but she claimed she didn’t mean to shoot her. A .38 Special Taurus revolver was
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found in her vehicle. The testimony at trial established that no other persons who were involved in the incident possessed
a gun during the incident.

The Petitioner testified in this case. She testified that an argument between her daughter, Brittany, and Xia Lomax began
over the Petitioner’s dogs running into Janice Ponder’s back yard. According to the Petitioner, a physical altercation
began and she was punched by Xia Lomax. She testified that her friend, Day, was attacked by Jacklene Ponder and Karen
Lomax. She testified that the altercation became chaotic and she retrieved her gun because she feared for her life as well
as the lives of her daughter and Day. She testified that her initial shots into the air were intended to break up the alter-
cation. She testified that she didn’t intend to shoot Ms. Ponder but that she was struck on her arm by a brick during the
altercation and that action caused her to fire the shot that injured Jacklene Ponder.

Taionia Beatty, a friend of the Petitioner, testified that she was part of the altercation and that the Petitioner focused her
efforts on trying to end the altercation. The final defense witness was Jasmine Barratte, the Petitioner’s 14-year-old
daughter. She testified that she was asleep during the altercation but woke up after she heard gunshots. She testified that
she observed Janice Ponder repeatedly attempt to strike the Petitioner with a brick after the shooting and she overheard
Janice Ponder yelling at the Petitioner that the Petitioner had shot her daughter.

Petitioner claims that trial counsel was ineffective for failing to impeach witness Theresa Sicuro through the use of her depo-
sition testimony given during as civil proceeding. Petitioner claims that trial counsel should have presented testimony from Ms.
Sicuro that she observed Janice Ponder pick up the cinder block before the Petitioner shot her gun. According to Petitioner, this
evidence could have been presented in support of a theory of self-defense. This claim is wholly without merit.1

The deposition transcript reflects the following exchange during Ms. Sicuro’s deposition:

Ms. Rucker: Did you see anyone else with any weapons?

Ms. Sicuro: Other than the cinder block being returned to the end of the fence there, that’s it. Whether that was used on
anybody, I don’t know. Anybody get their head crushed.

Ms. Rucker: Who had the cinder block?

Ms. Sicuro: Janice had the cinder block. She picked it up to stop somebody from doing something. Didn’t she turn around
and put it back?

***
Ms. Sicuro: I saw her putting it back. I don’t think she got very far with it. I don’t think she realized how heavy it was.

Ms. Rucker: She didn’t throw that cinder block at anybody. Namely, Ms. Brown, she didn’t throw it at Ms. Brown?

Ms. Sicuro: Not that I am aware of.

Ms. Rucker: Did she threaten Ms. Brown at all?

Ms. Sicuro: When they are screaming, I don’t know, I don’t know who said what. I could never tell you what anybody said.
It was just ugly. It was ugly.

The deposition transcript does not provide a basis to present the argument that the Petitioner was defending herself from a
cinder block attack. Ms. Sicuro’s testimony was that she saw Janice pick up the cinder block to stop “somebody from doing some-
thing”. The cinder block was put back because it was heavy and she did not see anyone use the cinder block in a threatening
manner nor did she see anyone threaten the Petitioner. Use of the deposition transcript would not have aided any claim by the
Petitioner that she shot the victim in self-defense. Accordingly, there is no merit to the Petitioner’s claim that the failure to impeach
or refresh Ms. Sicuro’s recollection with her deposition transcript would have helped her present a defense of self-defense.

Petitioner next claims that trial counsel was ineffective for failing to use Ralph Sicuro’s deposition transcript at trial or, in the
alternative, obtaining a statement from him for use at trial. There is no dispute that Mr. Sicuro was ill at the time of trial and was
unable to attend trial. Both the Commonwealth counsel and Trial Counsel stated that they did not call Mr. Sicuro as a witness
because of his health.

Petitioner now claims that Trial Counsel should have presented Mr. Sicuro’s deposition transcript or obtained a statement from
him for use at trial. Germane to this appeal, in order for Trial Counsel to admit any deposition transcript of Mr. Sicuro, it would
have had to been admitted as an exception to the hearsay rule. Mr. Sicuro was most likely legally unavailable. In order for his prior
recorded testimony to have been admitted, Rule 804(b)(1) of the Pennsylvania Rules of Evidence requires that the opposing party,
or a party in interest, have had a full and fair opportunity to cross-examine the witness at the prior proceeding. Commonwealth v.
Bazemore, 614 A.2d 684, 685 (Pa. 1992); Commonwealth v. Johnson, 758 A.2d 166, 169 (Pa.Super. 2000); Commonwealth v. Smith,
647 A.2d 907, 911 (Pa. Super. 1994). Mr. Sicuro’s deposition was taken as part of a civil lawsuit and the Commonwealth of
Pennsylvania did not have an opportunity to cross-examine Mr. Sicuro. Accordingly, the deposition transcript would not have been
admissible and trial counsel could not be ineffective for failing to seeking the admission of the deposition transcript.2 Likewise, the
Pennsylvania Rules of Evidence to not permit introduction of a witnesses’ statement in lieu of direct testimony unless an excep-
tion to the hearsay rule applies. No such exception would have permitted the introduction of Mr. Sicuro’s statement.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 18, 2012

1 Trial counsel has also certified that she was not aware of the existence of the deposition transcripts of Theresa Sicuro and Ralph
Sicuro. This Court does not believe she can be held accountable for failing to utilize evidence of which she was not aware.
2 Additionally, even if the transcript were admissible, it would not have supported a theory of self-defense. Although Mr. Sicuro did
appear to observe some of the fracas that culminated in Petitioner’s arrest, Mr. Sicuro testified that the Petitioner was attacked
after she shot the gun.



december 28 ,  2012 page 545

Commonwealth of Pennsylvania v. Anthon Waine Smith
Criminal Appeal—Homicide (3rd degree)—Sufficiency—Weight of the Evidence—Malice—Sequestration

No. CC 200911985. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 20, 2012.

OPINION
This is a direct appeal wherein the defendant, Anthon Waine Smith, appeals from the judgment of sentence of January 30, 2012.

After a non-jury trial, the defendant was convicted of Third Degree Murder, Firearms Not To Be Carried Without A License and
Person Not To Possess Firearms. He was sentenced relative to the Third Degree Murder conviction to a term of imprisonment of
not less than 15 years or more than 30 years. A concurrent term of imprisonment of not less than 3 ½ years nor more than seven
years imprisonment relative to the conviction for Firearms Not To Be Carried Without A License and no further penalty was
imposed at the remaining charge. The defendant filed a timely Notice of Appeal.

The facts underlying the instant appeal are as follows: The victim in this case, Terrance Branson, died as a result of a gunshot
wound to the head. Trial testimony established that there was bad blood between the victim and the defendant. Prior to the shoot-
ing at issue in this case, the victim had apparently robbed the defendant and had ordered him to remove his clothes, leaving him
naked in the street. Jonathan Liebro, the half-brother of the victim, who was also a friend of the defendant, testified at trial that on
October 16, 2006, he was speaking on a cell phone with his brother. During the call, his brother quit speaking and Mr. Liebro heard
children screaming in the background. He hung up the phone and, shortly thereafter, the defendant telephoned Mr. Liebro and told
Mr. Liebro that he had shot his brother and that he “lit the whip up” and “emptied the clip” of the gun during the shooting. Mr.
Liebro knew a “whip” to be a car and that the defendant had emptied the clip of his gun into the car. Trial testimony indicated that
the defendant was known to possess a .380 handgun.

Other trial testimony described the actual shooting. Nicole Gurske testified that she and her friends were looking to purchase
marijuana on day of the shooting. She and two of her girlfriends, Nicole Moore and Michele Mercuri, were riding in Nicole
Moore’s vehicle in the Mt. Washington section of Pittsburgh. As they were on their way to purchase the marijuana, they encoun-
tered the defendant. He asked to join the group. As they arrived at the residence where they were going to obtain the marijua-
na, Nicole Moore got out of the car and entered the residence. The others remained in the vehicle. As Nicole Moore returned to
the vehicle with the marijuana and began driving, the defendant stated to the others that he didn’t like the driver of another car
coming towards them. The driver was the victim in this case. The defendant pointed at the victim as he was driving towards
him. As the victim’s vehicle got within five feet of the defendant, the defendant reached out of the rear window of Nicole Moore’s
vehicle and began firing shots at the oncoming vehicle. The girls heard multiple gunshots. Nicole Moore stopped the vehicle and
told the defendant to get out of the car. The defendant got out of the car and the girls then drove to a location to smoke the mar-
ijuana. The girls did not contact the police about this incident for approximately three years due to the fact that they were
scared for their own safety.

At the scene of the shooting, four .380 Casings were found. Multiple bullet holes were found on the vehicle. There was a bullet
holes in front windshield, in the driver’s door, near the front passenger door and the driver’s side rear passenger window frame.

Defendant first claims that the evidence at trial was insufficient to prove malice and, therefore, his conviction for Third Degree
Murder cannot stand. Relative to the defendant’s first claim of error, the standard of review for sufficiency of the evidence claims
is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our judg-
ment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need not
preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless
the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the crime beyond a rea-
sonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be
evaluated and all the evidence actually received must be considered. Finally, the trier of fact while passing upon the cred-
ibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

“Third degree murder occurs when a person commits a killing which is neither intentional nor committed during the perpetra-
tion of a felony, but contains the requisite malice.” Commonwealth v. Kling, 731 A.2d 145, 147 (Pa. Super. 1999), appeal denied, 560
Pa. 722, 745 A.2d 1219 (1999) (citing 18 Pa.C.S.A.§ 2502(c)). “Malice exists where there is a wickedness of disposition, hardness of
heart, cruelty, recklessness of consequences, and a mind regardless of social duty, although a particular person may not be intended
to be injured.” Id., at 147-148 (citation and quotation marks omitted). Commonwealth v. Tielsch, 934 A.2d 81, 94, (Pa.Super.2007).

As set forth in Commonwealth v. Thomas, 594 A.2d 300, 301-302 (Pa. 1991):

[m]alice was defined in Commonwealth v. Drum, 58 Pa. 9, 15 (1868), as follows:

The distinguishing criterion of murder is malice aforethought. But it is not malice in its ordinary understanding alone, a
particular ill will, spite or a grudge. Malice is a legal term, implying much more. It comprehends not only a particular ill
will, but every case where there is wickedness of disposition, hardness of heart, cruelty, recklessness of consequences,
and a mind regardless of social duty, although a particular person may not be intended to be injured. Murder, therefore,
at common law embraces cases where no intent to kill existed, but where the state or frame of mind termed malice, in its
legal sense, prevailed.

The crime of third degree murder under the Crimes Code incorporates the common law definition of malice.
Commonwealth v. Hinchcliffe, 479 Pa. 551, 556, 388 A.2d 1068, 1070, cert. denied, 439 U.S. 989, 99 S.Ct. 588, 58 L.Ed.2d
663 (1978). The question is whether the evidence in this case supports a finding of wickedness of disposition, hardness of
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heart, cruelty, recklessness of consequences, and a mind regardless of social duty sufficient to constitute legal malice.

Malice has been deemed present where a defendant only intended only to “scare” a victim by shooting at the victim when the
conduct nevertheless unjustifiably creates an extremely high degree of risk, thereby evincing a wanton and reckless disregard for
human life. Intentionally aiming a gun at another “exhibit[s] that type of cruel and wanton conduct of which legal malice is made.”
Commonwealth v. Young, 494 Pa. 224, 228-229, 431 A.2d 230, 232 (1981). Evidence showing that a defendant acted with “reckless-
ness of the consequences”, had “a mind with no regard for social duty”, and that a defendant “consciously disregarded an unjus-
tified and extremely high risk that his actions might cause serious bodily injury” is sufficient to establish malice. Commonwealth
v. DiStefano, 2001 PA Super 238, 782 A.2d 574, 582 (Pa. Super. 2001). Furthermore, the Commonwealth may prove third-degree
murder by reasonable inferences drawn from the circumstances of the killing, and malice may also be inferred from the use of a
deadly weapon upon a vital part of the body. Commonwealth v. Cruz-Centeno, 668 A.2d 536, 540 (Pa.Super. 1995), appeal denied,
676 A.2d 1195 (Pa. 1996).

This Court was free to make credibility determinations concerning the trial evidence in this case. This Court believed the
testimony of Jonathan Liebro, Nicole Moore and Nicole Gurske. The evidence at trial established that the defendant fired mul-
tiple gunshots into a vehicle occupied by a person he did not like. There was absolutely no evidence that the victim did anything
to provoke the shooting on the day in question. The gunshots were all fired into an area of the vehicle at or near the location of
the victim’s head. The victim did, in fact, die of a gunshot wound to the head. Firing multiple gunshots toward a vital part of the
victim’s body clearly demonstrated malice Therefore, Defendant’s claim fails.

The defendant next claims that this Court’s verdict was contrary to the weight of the evidence. As forth in Criswell v. King, 834
A.2d 505; 512. (Pa. 2003)

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating a claim that
the jury’s verdict was contrary to the weight of the evidence claim is the trial judge — decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)). Although Criswell spoke in terms of a jury verdict, there is no distinction relative to a non-jury verdict.

The initial determination regarding the weight of the evidence is for the fact-finder, in this case, the Court. Commonwealth v.
Jarowecki, 923 A.2d 425, 433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. A review-
ing court is not permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa.
1999). A verdict should only be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s
sense of justice. Id. See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new
trial on the grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give
them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)).

The defendant alleges a number of reasons that the weight of the evidence mandates that the verdict should be overturned.
Essentially, the defendant alleges that the Commonwealth’s evidence was incredible, vague, tenuous and uncertain. As set forth
above, there was sufficient credible evidence to convict the defendant of Third Degree Murder. This Court has reviewed the trial
record and believes that the verdict does not shock any rational sense of justice. As set forth above, after considering and weigh-
ing all the evidence and any discrepancies in witness testimony, the Court concluded that the Commonwealth’s witnesses at trial
were credible and truthful concerning all essential material facts. The Commonwealth’s evidence supported the verdict. The
verdict was not against the weight of the evidence.

The Defendant’s final claim is that this Court somehow committed error in allowing Nicole Moore to testify after she had been
present in the courtroom during Nicole Gurske’s testimony. According to the defendant, Nicole Moore’s testimony was in violation
of a sequestration order. As an initial matter, this Court does not believe that the defendant raised this issue below and therefore
the issue may be waived. See Pa.R.A.P. 302(a) (stating that “issues not raised in the lower court are waived and cannot be raised
for the first time on appeal.”); Commonwealth v. Lawson, 789 A.2d 252, 253 (Pa. Super. 2001)(explaining that “even issues of con-
stitutional dimension may not be raised for first time on appeal.”); Commonwealth v. Cain, 906 A.2d 1242, 1244; (Pa.Super. 2006).
Even assuming, however, that the issue is preserved, the trial court record does not provide a factual basis for the issue raised by
the defendant. Defendant claims that Nicole Moore was in the courtroom during the testimony of Nicole Gurske. The trial record
does not reflect that this occurred. On the contrary, the trial court record reflects that at the conclusion of Nicole Gurkse’s testi-
mony, she was at counsel table when Nicole Moore’s testimony was about to begin. After Nicole Moore had been sworn, this Court
noted on the record:

The Court: Can I see counsel at sidebar before we begin.

The Court: I hadn’t noticed up until one second ago, you were keeping the last witness at counsel table?

Mr. Zur: Right, but, —

The Court: There was a sequestration order. That’s why I was asking.

Mr. Zur: I know. I told the detective she can’t stay in here.

The Court: Is there some concerns outside –

Mr. Zur: I think he was concerned being outside by herself.

The Court: Are we taking care of that then?

Mr. Zur: I can check.

The Court: Yeah, go ahead.
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The above exchange makes clear that it was the presence of the last witness in the courtroom that caught the attention of the
Court. That witness was Nicole Gurske. She had already testified and the police were keeping her in the courtroom until the detec-
tives were assured of her safety upon exiting the courtroom. There is no evidence that Nicole Moore was present in the courtroom
in violation of a sequestration order. This claim, therefore, fails.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 20, 2012

Commonwealth of Pennsylvania v. Robert Price
Criminal Appeal—Guilty Plea—Sentencing (Legality)—Sentencing (Discretionary Aspects)—Indirect Criminal Contempt—
Suspended Sentence—Double Jeopardy

No. MD 0001330-2012, 0001331-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 26, 2012.

OPINION
On May 13, 2009, in front of this Court, Appellant entered a plea of guilty and was sentenced to six months incarceration on one

count of indirect criminal contempt (ICC) for violating a Protection from Abuse (PFA) order in which Jill Price and her minor chil-
dren with Appellant were the protected parties (hereafter Price PFA). Appellant pled to a total of four violations between April 10,
2009 and May 6, 2009 and was sentenced to an additional 6 months on each of the three other ICCs where sentence was suspended.
Additionally the Price PFA was extended until May 13, 2012. Appellant was also required to attend the Men’s Program upon his
release. On June 15, 2011, after a hearing this Court found Appellant guilty of two counts of ICC for violating a separate PFA order
in which Kim Seebacher was the protected party (hereafter Seebacher PFA) on March 30, 2011 and June 7, 2011. Appellant was
sentenced to six months incarceration on each count to be served consecutively, and the Seebacher PFA was extended until June
15, 2014. Also on June 15, 2011, this Court found Appellant guilty of one additional count of ICC for violating the Price PFA on
March 1, 2011. Appellant was sentenced to six months incarceration to be served consecutive to the sentence imposed for the two
other counts of ICC on the Seebacher PFA. The Price PFA was also extended until June 15, 2014. On July 20, 2011, in front of this
Court, Appellant entered a plea of guilty and was sentenced to six months incarceration on one count of ICC for again violating the
Price PFA. The sentence was to be served consecutive to the eighteen months ordered on June 15, 2011. On May 4, 2012 Appellant
filed an Application for Release Pending Appeal. On May 8, 2012 this Court denied the motion and filed a brief statement pursuant
to Pa.R.Crim.P.521 (C) and Pa.R.A.P. 1762 (g). Appellant also filed an Amended Concise Statement of Matters Complained of on
Appeal on May 4, 2012.

MATTERS COMPLAINED OF ON APPEAL
Appellant, through his Matters Complained of on Appeal, asserts this Court made various errors with respect to Appellant’s ICC

hearings. Appellant first asserts that the May 13, 2009 suspended sentence was illegal. (Matters Complained of on Appeal at 2)
Secondly, Appellant asserts that the May 13, 2009 suspended sentence was effectively a sentence of probation which expired with-
out incident on or before April 10, 2011 and that the June 15, 2011 sentence was a probation violation sentence, and was illegal as
the sole act of violative conduct occurred after the expiration of said sentence of probation. Ibid. Next, Appellant asserts that one
or more of the sentences are based upon the same contemptuous act and, consequently, violate the double jeopardy clauses of
Article I, Section 10 of the Pennsylvania Constitution and/or the Fifth and Fourteenth Amendments to the United States
Constitution. (Matters Complained of on Appeal at 3) Next, Appellant asserts that the April 13, 2011 guilty plea was unintelligent
and/or unknowing in that Defendant was not properly advised of: his right to be tried, the elements of the crimes charged, the
burden of proof required to convict him, the presumption of innocence, the maximum possible sentence, and/or the factual basis
supporting his guilty plea. Ibid. Next, Appellant asserts that this Court erred in convicting Appellant of the June 7, 2011 allegation
based upon a preponderance-of-the-evidence standard. Ibid. Finally, Appellant asserts that the June 15, 2011 sentences were man-
ifestly excessive given the totality of the circumstances, including the minor and non-violent nature of Appellant’s violations. Ibid.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. On May 13, 2009 Appellant plead guilty to four counts of ICC. The testi-

mony from this date shall be citied as (TT1). Jill Price, Appellant’s wife, had obtained a PFA order against her husband, Robert
Price, the Appellant. (TT1 2) On April 30, 2009 Ms. Price received letters from Appellant. (TT1 3) She was able to recognize the
handwriting as Appellants, as they had been together for twenty years and married for eight. Ibid. Appellant indicated that it was
his intention to plead guilty to the four criminal contempt charges against him. (TT1 7) Appellant stated that he wrote the letters
to try to save face with his family and fix his marriage. Ibid. Appellant acknowledged that he did have a PFA and that he could not
make contact with Ms. Price. (TT1 8) Appellant then answered “yes” when asked if he was pleading guilty because he was in fact
guilty. (TT1 8-9) This Court then imposed a period of six months incarceration on one of the ICCs, and three suspended sentences
with the condition that Appellant complete the Men’s program upon his release. (TT1 11-13) This Court then granted a three year
extension on the PFA. (TT1 14) Appellant then stated “I’m leaving the state, Your Honor, as soon as this is done I’m leaving the
state.” Ibid.

On April 13, 2011 a hearing was held for violations of both the Price and Seebacher PFA. The testimony from this hearing shall
be cited as (TT2). Jill Price indicated that she received a phone call at her work on March 1, 2011 at 11:30 a.m. and that Appellant
tried to contact her through her mother, son and insurance agent. (TT2 3) Appellant violated the Seebacher PFA when he got in
her personal space and laughed in a way that caused her to feel threatened. (TT2 6) Appellant stipulated to the allegations in each
complaint. (TT2 4) This Court then told Appellant that he would have one last chance and that the matter would be continued. (TT2
5-6) Appellant indicated that he would be willing to get a drug and alcohol evaluation and follow any treatment that was recom-
mended. (TT2 6) This Court then indicated that a review would be scheduled in two months so Appellant would have time to get
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the evaluation and begin drug and alcohol treatment. (TT2 8)
June 15, 2011 was scheduled as a review hearing from the hearing on April 13, 2011. The testimony from this hearing will be

cited as (TT3). Appellant had enrolled and began treatment at Mercy Behavioral but was rearrested on DUI charges that did not
involve Seebacher or Price. (TT3 2-3) Appellant stated that he had two DUI charges against him. (TT3 4) Because Appellant had
not had a DUI in thirteen years this Court determined that he likely would not go to State prison, as he and his attorney had
suggested. Ibid. In addition, Appellant had a new PFA violation in the form of a letter to Seebacher. (TT3 6) Appellant claimed that
the letter was old and that he had written it before the last ICC hearing while he was in jail and that he cannot control the jail’s
mailing system. (TT3 7-8) However, the postmark on the letter was June 6 and Appellant was incarcerated on May 12, 2011 for the
DUI. (TT3 9-10) So, this Court determined that the letter was essentially a self-authenticating document, showing that Appellant
wrote the letter after the DUI charges were filed. (TT3 9) Further, the record shows that in the letter Appellant states, “Hi, Kimmi.
I know I’m violating the order.” (TT3 10) This Court had left open the cases from April 13, 2011 waiting until this hearing for a
review of Appellant’s progress. (TT3 11) This Court determined that Appellant’s attitude at this hearing, as well as his prior
history, indicated that he had no respect for the authority of the Court. Ibid. As a result, this Court found Appellant guilty of two
counts of ICC for the past two violations, one against Seebacher and one against Price, as well as the new one from the letter sent
to Seebacher and imposed a six-month sentence for each, running consecutive to one another for a total of eighteen months. Ibid.
Appellant then stated that he would like to file an appeal and that “eighteen months ain’t dick.” (TT3 12)

On July 20, 2011 Appellant was again in front of this Court for violating the Price PFA. The testimony from this date will be
cited as (TT4). At the beginning of the hearing Appellant stated “we can keep on doing the six-month bullshit all you want…she’s
not going to mandate against me speaking to my children…I’m not going to stop trying to make peace.” (TT4 2-3) This Court then
asked Appellant if he was pleading guilty, and originally Appellant stated that he was not pleading guilty. (TT4 5) During the hearing,
Price testified that she received a letter from Appellant from the Allegheny County Jail. (TT4 7) Appellant then stated he wanted to
represent himself. (TT4 6) After discussing this with his attorney and this Court, Appellant changed his mind again and stated “Mr.
Morris can finish this out. We’ll just plead guilty. Get me the fuck out of here.” (TT4 10) Appellant acknowledged that he sent the
letters to Ms. Price, and stipulated to the Commonwealth’s evidence. (TT4 12) This Court sentenced him to six months to run
consecutive to the previous eighteen months. Ibid.

DISCUSSION
Appellant’s first allegation of error questions the legality of the May 13, 2009 suspended sentences. The record shows that on

May 13, 2009 this Court sentenced Appellant to six months incarceration and suspended the other three sentences under the
condition that Appellant complete the Men’s program upon his release. However, as the record indicates, Appellant never served
any time for the three suspended sentences, and this Court ended up dropping those three sentences. Therefore, Appellant’s argu-
ment is moot.

Appellant’s next allegation of error asserts that the May 13, 2009 suspended sentence was effectively a sentence of probation
which expired without incident on or before April 10, 2011 and that the June 15, 2011 sentence was a probation violation sentence,
and was illegal as the sole act of violative conduct occurred after the expiration of said sentence of probation. However, the sen-
tence that was imposed on Appellant on June 15, 2011 was not a probation violation sentence. As the record shows, the hearing on
June 15, 2011 was a review hearing of the April 13, 2011 hearing where Appellant was facing two counts of ICC for violating two
different PFA orders. During the June 15, 2011 hearing it was brought to this Court’s attention that Appellant had again violated
the Seebacher PFA by writing her a letter. The sentence imposed at the June 15, 2011 hearing was six months incarceration for
each of the three ICCs to be run consecutively. The basis for this sentence was not a probation violation sentence as Appellant
suggests. Instead, the basis for the sentence was that Appellant had committed three new counts of ICC by violating PFA orders
three separate times.

Next, Appellant asserts that this Court sentenced him in violation of the state and federal prohibition against double jeopardy,
in particular asserting that one or more of the sentences are based upon the same contemptuous act. This allegation questions the
legality of the sentences imposed on Appellant.

Before addressing the alleged sentencing errors, this Court notes that Appellant must first establish that a substantial question
exists that his sentence is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d
706, 710 (Pa. Super. 1995) The determination of whether a particular issue constitutes a “substantial question” can only be evalu-
ated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal
“where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of
the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch,
535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987). Here, Appellant challenges the legality of his sentences, which is an appropriate ques-
tion for appellate review.

The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v.
Smith, 673 A.2d 893, 895 (Pa. 1996) A court will not have abused its discretion unless “the record discloses that the judgment exer-
cised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the
appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003) 

As the record shows, this Court did not abuse its discretion. None of the sentences are based upon the same contemptuous act.
Each time Appellant was sentenced it was because of a separate violation of one of the two PFA orders that Appellant was subject
to. The first six month sentence, on May 13, 2009, was due to letters that Appellant sent Price on April 30, 2009. The next time
Appellant was sentenced was on June 15, 2011. Here Appellant was sentenced to six month periods of incarceration on three
distinct violations to run consecutively for a total of eighteen months incarceration. Appellant was found guilty of two ICCs for
violating the Seebacher PFA. One violation was due to Appellant getting in Seebacher’s face and laughing in a threating way on
March 30, 2011. The other was a letter that Appellant sent from jail to Seebacher on June 6, 2011. Appellant was also found guilty
of one count of ICC for violating the Price PFA on March 1, 2011 when Appellant tried to contact Price through her mother, son
and insurance agent. Finally, the last sentence that Appellant received was due to his guilty plea on July 20, 2011 for sending two
letters to Price from jail on June 29, 2011. The record shows that each sentence imposed on Appellant was based on a separate act.
Therefore, the sentences are not in violation of the state or federal prohibition against double jeopardy.

Appellant next alleges that his guilty plea on April 13, 2011 was unintelligent and/or unknowing in that Appellant was not prop-
erly advised by his counsel. However, Appellant never plead guilty to the two charges of ICC on April 13, 2011. Instead, this Court
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along with Appellant’s counsel and the Commonwealth’s counsel agreed to hold the case open for two months and then have a
review hearing. The record shows that Appellant’s attorney did not intend for Appellant to plead guilty on April 13, 2011.
Appellant’s attorney stated “I don’t think it constitutes strictly speaking a guilty plea or not. I think we would continue the matter”
(TT2 5) Two months later, on June 15, 2011 Appellant was found guilty of the two charges of ICC from the April 13, 2011 hearing.
Thus, he did not enter a guilty plea on the two charges against him on April 13, 2011 and therefore could not have made an unin-
telligent and/or unknowing guilty plea.

Appellant’s next allegation of error asserts that this Court erred in convicting defendant of the June 7, 2011 allegation based on
the preponderance-of-the-evidence standard. The record shows that this Court did not use the preponderance-of-the-evidence
standard. When proving every element of a crime beyond a reasonable doubt, wholly circumstantial evidence can be sufficient.
Commonwealth v. Brown, 23 A.3d 544, 559–60 (Pa.Super.2011). Here, the Court had more than just circumstantial evidence to find
Appellant guilty beyond a reasonable doubt. Appellant contended that the letter was old, that he wrote it while he was in jail before
the April 13, 2011 hearing, and that he cannot control the jail’s mailing policy. However, the record supports this Court’s determi-
nation that Appellant was not credible. Appellant had been incarcerated on DUI charges on May 12, 2011 which was after his last
hearing with this Court. The letter that Seebacher received was written on the back of the criminal complaint for the DUI which
was filed on May 12, 2011. The postmark on the letter was June 6, and it was sent from the Allegheny County Jail. Thus, the letter
was essentially a self-authenticating document, showing that Appellant wrote it on or after May 12. Further, in the letter Appellant
says “Hi, Kimmie. I know I’m violating the order.” These facts support this Court’s conclusion beyond a reasonable doubt that
Appellant sent this letter after being incarcerated for DUI charges on May 12, 2011 and had therefore violated the Seebacher PFA
an additional time since the April 13, 2011 hearing.

Appellant’s final assertion of error alleges that his sentence was manifestly excessive. Appellant alleges that the sentence of six
months on each count of ICC to run consecutively is excessive given the totality of the circumstances, including the minor and non-
violent nature of his violations. As stated above, this Court notes that Appellant must first establish that a substantial question
exists that the sentence imposed is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa.Super. 1995).

Appellant essentially argues that his sentence is manifestly unjust because the Court failed to give appropriate weight to the
“totality of the circumstances” and the minor and non-violent nature of Appellant’s violations.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise
a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012
(1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight
accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629
A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant has not established a substantial question for
appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant to consecutive terms of incarceration for each ICC. Not only
had Appellant had prior ICCs with Price, his attitude at the June 15, 2011 hearing and his prior history of behavior indicated to
this Court that Appellant had no respect for the authority of the Court and no intention of abiding by the no contact provision
of the two PFAs. Appellant, despite having two PFAs entered against him and having been given clear instructions just two
months prior at another hearing on two ICC citations for violating the PFA orders, and despite Court ordered drug and alcohol
treatment, continued to engage in the same type of prohibited behavior. Likewise, he never complied with the original ICC
requiring him to complete the Men’s Program. Considering the totality of the circumstances, the sentence was not excessive or
unreasonable.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v. Nickie Robert Logan
Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Joinder—Common Scheme

No. CC 201106403, 201104829, 201104530. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 21, 2012.

OPINION
On February 1, 2012 after granting a Commonwealth Motion to Join, and following a jury trial on all cases, Appellant, Nickie

Robert Logan, was found guilty of multiple counts at three criminal petitions. On March 19, 2012, after reviewing the Pre-Sentence
report, this Court sentenced Appellant to an aggregate sentence of eight to seventeen years confinement.

Specifically, at CC 2011-04829, Appellant was found guilty of one count Fleeing or Attempting to Elude Officer (75 Pa.C.S.A
§3733(a)) and sentenced to eighteen to thirty-six months incarceration consecutive to any parole back time he serves, one count of
Receiving Stolen Property (18 Pa.C.S.A §3925(a)) and sentenced consecutively to eighteen to thirty-six months, one count of
Unauthorized Use of Motor Vehicle (18 Pa.C.S.A §3928(a)) for which this Court imposed no further penalty, one count of Resisting
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Arrest (18 Pa. C.S.A §5104) and sentenced to two years probation consecutive to any incarceration, one count of Accident Involving
Damage to Attended Vehicle (75 Pa. C.S.A §3743(a)) and ordered to pay a $2,000 fine, one count of Reckless Driving (18 Pa.C.S.A
§3736(a)) and ordered to pay a mandatory $200 fine, one count of Accidental Damage to Unattended Vehicle or Property (75 Pa.
C.S.A §3745(a)) and two counts of Driving the Wrong Way (75 Pa. C.S.A §3308(b)) for which no further penalties were imposed. 

At CC 2011-04530, Appellant was found guilty of one count of Fleeing or Attempting to Elude Officer (75 Pa. C.S.A §3733(a) and
sentenced to eighteen to thirty-six months to run consecutive to the previously imposed sentence, one count of Receiving Stolen
Property (18 Pa. C.S.A §3925(a)) and sentenced to eighteen to thirty-six months to run consecutively to all previously imposed
sentences, one count of Recklessly Endangering Another Person (18 Pa. C.S.A §2705) and sentenced to six to twelve months incar-
ceration to run consecutively, one count Careless Driving (75 Pa. C.S.A 3714(a)) with no further penalty and one count Reckless
Driving (75 Pa. C.S.A. §3736(a))and ordered to pay a mandatory $200 fine, and two counts of Accidental Damage to Unattended
Vehicle or Property (75 Pa. C.S.A §3745(a)) and ordered to pay a $300 fine for each count, for a total of $600.

Finally, at CC 2011-06403, Appellant was found guilty of one count of Theft By Unlawful Taking (18 Pa.C.S.A §3921(a)) and
sentenced to eighteen to thirty-six months to run concurrent with the sentence imposed at 2011-04829, one count of Receiving
Stolen Property (18 Pa.C.S.A §3925(a)) and sentenced to a consecutive sentence of eighteen to thirty-six months, and one count of
Criminal Mischief/Tampering With Property (18 Pa.C.S.A §3304 (a)(2)) with this Court imposing no further penalty. 

On March 28, 2012, Appellant filed two Post-Sentence Motions: the first a Motion for Judgment of Acquittal on the grounds that
the evidence was legally insufficient to support his convictions and alternatively that his convictions were against the weight of the
evidence, the second a Motion to Reconsider Sentence in which Appellant argued the sentence was excessive due to the nature of
the crimes and the presence of mitigating circumstances. This Court denied both Post-Sentence Motions. Appellant filed a Notice
of Appeal on April 26, 2012. This Court granted a Petition for Extension of Time and ordered Appellant’s Concise Statement be
filed by June 21, 2012. Appellant filed a Concise Statement of Errors on June 6, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant’s Statement of Errors Complained of on Appeal raises three issues. First, Appellant asserts this Court abused its

discretion by granting the Commonwealth’s pretrial Motion to Join the Cases, causing unfair prejudice to Appellant at trial.
(Concise Statement of Matters Complained of on Appeal, p. 6-7) Next, Appellant asserts that this Court abused its discretion in
sentencing Appellant to a total of eight to seventeen years confinement. Id. at 6. Appellant claims the sentence was manifestly
unjust in that this Court imposed six consecutive sentences. Lastly, Appellant asserts the trial court erred in denying his Post-
Sentence Motion for Judgment of Acquittal. Id. at 6.

HISTORY OF THE CASE
On January 30, 2012 this Court granted the Commonwealth’s Pretrial Motion to join CC 2011-04829, CC 2011-06403, and CC

201104530 under Pa.R.Crim.Pro. Rule 582 (A) (1) and the case proceeded to a jury trial immediately thereafter. The
Commonwealth presented testimony from three owners of vehicles that has been stolen. Each witness testified that he or she did
not know the Appellant nor give him permission to use the vehicles. (TT 25-28, 60-64, 74-78) 

Sergeant Zawischa of the Dormont Police Department testified that on January 28, 2010, shortly after 2:00 a.m., he pursued an
individual in a Jeep Cherokee who was traveling the wrong direction on a one-way street. During the pursuit, the driver attempted
to flee, abruptly turning right and driving the wrong direction on another one-way street. The driver accelerated, lost control of
the vehicle, and struck a parked car. The driver then put the car in reverse gear and struck the Officer’s patrol vehicle. (TT 31-34)
Sergeant Zawischa testified that he then observed the driver, whom he identified in court as Appellant, exiting the vehicle and
attempted to arrest him. (TT 35) Appellant punched Sergeant Zawischa several times in the chest and fled on foot westward, away
from the Dormont area. (TT 36-37) Sergeant Zawischa went back to the stolen vehicle and observed that the driver’s side door was
punched in, meaning that the metal was bent. Furthermore, the Officer observed that the vehicle was running, despite the steer-
ing column having been broken and the lack of keys in the ignition. (TT 37-38) The Officer ran the license plate and determined
that the car had been stolen. (TT 38) In the abandoned jacket left behind by the driver after he fled, the Officer recovered a Money
Mart receipt. (TT 41) Iris Everett, an employee of Money Mart, produced a photograph of the person to whom the receipt was given
(TT 184), and Officer Zawischa identified the person in the photograph as Appellant. (TT 42) 

Thomas Bloedel testified that he was the owner of a white 1985 Pontiac Grand Am that was stolen from outside of his Dormont
apartment between 2:00 a.m. and 8:00 a.m. on January 28, 2011. (TT 61-63) Sergeant James Reed of the City of McKeesport Police
Department testified that while he was attempting to locate Appellant to question him regarding the Dormont car theft, he
observed the stolen Grand Am parked approximately fifty yards from Appellant’s home. (TT 193) Sergeant Reed determined that
the vehicle had a damaged steering column and had been stolen the same night that the Dormont car theft occurred. (TT 194-195)1

Officer Lee Myers and Officer Daniel O’Hara of the Pittsburgh Police testified that, while on patrol on March 31, 2011, they ran
the license plate of a 1996 Buick Century and determined that the car was stolen. (TT 84) After a five mile road pursuit and a
subsequent foot pursuit, Appellant was apprehended. (TT 88) Officer Myers testified that he was able to see Appellant during the
entire chase and capture and that no one else was in the stolen car. (TT 89-90) Both officers identified Appellant as the driver of
the stolen vehicle. (TT 89-90, 115) 

Detective Soroczak, a member of the Pennsylvania State Police Western Regional Auto Theft Task Force, testified by stipula-
tion as an expert witness on auto theft as to the commonalities between the thefts of the three vehicles. (141-144) Detective
Soroczak testified that older model vehicles, like the ones in this case, have locks that can be “punched out” or completely taken
off a car. (TT 142) Newer cars are equipped with a key in the ignition which makes this type of theft nearly impossible. (TT 143)
Because the cars stolen were late all 1980’s or early 1990’s, in addition to the fact that all of the thefts occurred within the same
area and same time frame and were stolen in the same manner, Detective Soroczak concluded that he believed all three vehicles
were stolen by the same individual. (TT 144)

DISCUSSION
Appellant alleges that this Court abused its discretion in granting the Commonwealth’s Pretrial Motion to Join Cases CC 2011-

04829 and CC 2011-06403 with CC 2011-04530. “[T]he propriety of consolidating separate indictments for trial is a matter of
discretion with the trial judge, and the exercise of this discretion will be reversed only for manifest abuse of discretion or preju-
dice and clear injustice to the defendant.” Commonwealth v. Moore, 344 A.2d 850, 852 (Pa. 1975). Specifically, joinder is governed
by Rule 582 of the Pennsylvania Rules of Criminal Procedure, which states:



december 28 ,  2012 page 551

Offenses charged in separate indictments or informations may be tried together if (a) the evidence of each of the offenses
would be admissible in a separate trial for the other and is capable of separation by the jury so that there is no danger of
confusion; or (b) the offenses charged are based on the same act or transaction.

Pa.R.Crim.Pro. Rule 582 (A) (1).
This Court determined that evidence of each offense would be admissible in a separate trial for the other offenses, despite

Appellant’s concerns regarding Rule 404 (b). While evidence of a prior bad act or distinct crime is not admissible to prove the char-
acter of a person in order to show action in conformity therewith, this general proscription is subject to numerous exceptions if the
evidence is relevant for some legitimate evidentiary reason and not merely to prejudice the defendant. Commonwealth v. Billa, 555
A.2d 835, 840 (Pa. 1989). Exceptions that have been recognized as legitimate bases for admitting evidence of a defendant’s distinct
crimes include, but are not limited to: 

(1) motive; (2) intent; (3) absence of mistake or accident; (4) a common scheme, plan or design such that proof of one
crime naturally tends to prove the others; (5) to establish the identity of the accused where there is such a logical
connection between the crimes that proof of one will naturally tend to show that the accused is the person who commit-
ted the other; (6) to impeach the credibility of a defendant who testifies in his trial; (7) situations where defendant’s prior
criminal history had been used by him to threaten or intimidate the victim; (8) situations where the distinct crimes were
part of a chain or sequence of events which formed the history of the case and were part of its natural development (some-
times called “res gestae” exception).

Ibid. citing Pa.R.E. 404(b); See also Commonwealth v. Lark, 853 A.2d 491, 496 (Pa. 1988). This list is by no means exhaustive. See
Commonwealth v. Watkins, 843 A.2d 1203, 1211 n. 1 (Pa. 2003). Additional exceptions are recognized when the probative value of
the evidence outweighs the potential prejudice to the trier of fact. Commonwealth v. Claypool, 495 A.2d 176, 178 (Pa. 1985) 

Evidence regarding the three cases had several legitimate purposes under which each could be admitted in a trial for the other,
including evidence of a common scheme, plan or design. The three incidents had a similar plan or design: i.e., on the nights in ques-
tion, the vehicles were stolen during the same time frame, all stolen vehicles were older model vehicles, a blunt instrument was
used to punch out the locks allowing access to each of the cars, and Appellant was identified by the police in the stolen vehicles on
two of the incidents. (TT 142-143) Additionally, items from inside all three vehicles were found missing. Ibid. Since the evidence
would be admissible to show a common plan or pattern, joinder was appropriate and this Court did not abuse its discretion.
Additionally, jury confusion is unlikely in that the testimony as to each car theft was easily distinguishable, the crimes were well-
defined, and the crimes themselves were not unduly complicated or requiring advanced training to understand. 

Next, Appellant alleges this Court abused its discretion in sentencing Appellant to a total of eight to seventeen years. Appellant
alleges this Court did not adequately balance the nature of the crimes against the other necessary statutory considerations. The
standard for challenging the discretionary aspects of a sentence is as follows:

The right to appeal the discretionary aspects of a sentence is not absolute. When challenging the discretionary aspects of
the sentence imposed, an appellant must present a substantial question as to the inappropriateness of the sentence. An
appellant must, pursuant to Pennsylvania Rule of Appellate Procedure 2119(f), articulate ‘the manner in which the
sentence violates either a specific provision of the sentencing scheme set forth in the Sentencing Code or a particular
fundamental norm underlying the sentencing process.’

Commonwealth v. Shugars, 895 A.2d 1270, 1274 (Pa.Super. 2006). A court will not have abused its discretion unless “the record
discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”
Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). It is not an abuse of discretion if the appellate court may have reached a
different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003). 

This Court sentenced Appellant to an aggregate sentence of eight to seventeen years, and, at each count, within the standard
range of the Guidelines of the Pennsylvania Commission on Sentencing. (ST 11) This Court considered numerous factors in
sentencing Appellant, including the two Pre-Sentence reports. (ST 2-6, 11) The Pennsylvania Supreme Court has held: 

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors…Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed. 

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of

the offence in relation to the impact on the victims and community rehabilitative needs of the defendant. 42 Pa. C.S. §9721(b).
Appellant on three different occasions stole vehicles and all three victims gave impact statements which this Court also took into
consideration. Appellant was incarcerated from 1992 to 2009 for crimes including aggravated assault and receiving stolen property.
Despite such a lengthy period of incarceration, Appellant quickly returned to a life of crime. Appellant’s behavior had a serious
impact on the victims and his previous charges indicate a continuing pattern of criminal behavior, requiring a longer and more
intense period of supervision for rehabilitation.

Additionally, Appellant essentially alleges that the sentence was excessive because this Court sentenced him consecutively not
concurrently. A challenge to a sentencing court’s decision to impose sentences to be served consecutively rather than concurrently
does not raise a substantial question for appellate review. Commonwealth v. Johnson, 961 A.2d 877, 880 (Pa.Super. 2008).
Defendant argues that the sentence was an abuse of discretion because it was unreasonable, and it was unreasonable because it
was excessive. A bald claim of excessiveness does not raise a substantial question. Commonwealth v. Wright, 832 A.2d 1104, 1107
(Pa. Super. 2003) As such, Defendant is not entitled to appellate review.

Lastly, Appellant alleges this Court erred in denying Appellant’s Post-Sentence Motion for Judgment of Acquittal. Appellant
claims the evidence presented at trial was insufficient to establish beyond a reasonable doubt that Appellant was the perpetrator
of the crimes for which he was convicted. Appellant also claims that with respect to the theft of white Pontiac Grand Am, the
convictions were based on suspicion rather than facts. 

The standard regarding sufficiency of evidence is as follows:

View the evidence in the light most favorable to the Commonwealth, which has won the verdict, and draw all reasonable



page 552 volume 160  no.  26

inference in its favor. We then determine the evidence is sufficient to permit a jury to determine that each and every
element of the crimes charged has been established beyond a reasonable doubt. 

Commonwealth v. Feathers, 660 A.2d 90, 94-95 (Pa. Super. 1995). When determining sufficiency of evidence:

(t)he facts and circumstances established by the Commonwealth ‘need not be absolutely incompatible with (the) defendant’s
innocence, but the question of any doubt is for the jury unless evidence ‘be so weak and inconclusive that as a matter of law
no probability of fact can be drawn from the combined circumstances.

Id. at 500, quoting Commonwealth v. Sullivan, 371 A.2d 468, 478 (Pa.Super. 1977). 
Appellant alleges that the Commonwealth failed to present any physical evidence connecting him to the crimes at issue, there-

fore the evidence was insufficient to support his convictions. This Court respectfully disagrees. Both direct and circumstantial
evidence must be considered equally when assessing the sufficiency of the evidence. Commonwealth v. French, 578 A.2d 1292, 1294
(Pa.Super. 1990).

The jury heard Sergeant Zawischa identify Appellant as the driver of one of the stolen vehicles and found in a receipt that
belonged to Appellant in the driver’s jacket left at the scene. Officer Zawischa also identified Appellant from a photograph of him
taken at a nearby Money Mart. In addition, Officer Myers and Officer O’Hara identified Appellant as the driver of another of the
stolen vehicles. The third vehicle, the white Grand Am, was recovered mere steps away from Appellant’s residence, was stolen the
same night as the Dormont theft, and had a broken steering column. Furthermore, the vehicle was stolen from the Dormont area,
where Appellant was observed earlier that night. The Commonwealth also presented expert testimony from Detective Soroczak
that identified the commonalities between the three vehicle thefts. Considering all of the evidence, the jury was well within its
discretion to find that all of the elements of each of the offenses were satisfied beyond a reasonable doubt. This Court respectfully
submits that it did not err in denying the Post-Sentence Motion for Judgment of Acquittal.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v. Anthony Jerome Fitzgerald
Criminal Appeal—Homicide (3rd Degree)—Self Defense—Hearsay—Castle Doctrine—Victim’s Prior Convictions

No. CC 201015801. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 30, 2012.

OPINION
On May 4, 2011, Appellant, Anthony Jerome Fitzgerald, was convicted by a jury of his peers of one count of Murder of the Third

Degree and by this Court of one count of Possession of Firearm Prohibited. On September 26, 2011, this Court sentenced Appellant
to an aggregate sentence of twenty to forty years of incarceration. Post sentence motions were denied on October 4, 2011 and
Appellant filed a timely Notice of Appeal on November 2, 2011. After Appellant sought and was granted an extension, Appellant
filed a Notice of Appeal on May 30, 2012 and a Statement of Errors Complained of on Appeal on June 20, 2012.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises five issues on Appeal. First, Appellant asserts that the evidence was insufficient to disprove the justification of

self-defense. (Statement of Errors to be Raised on Appeal, p. 2) Next, Appellant asserts that the evidence was insufficient “to
disprove the justification of self-defense as defined by the Castle Doctrine.” Ibid. Appellant asserts that his conviction is contrary
to Article 1, Section 21 of the Pennsylvania Constitution. Ibid. Appellant asserts that this Court erred in refusing to permit him to
present evidence that the victim in this case was previously convicted of murder. Ibid. Lastly Appellant asserts that this Court
erred in permitting hearsay evidence at trial. Ibid.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. City of Pittsburgh Police Officer Kevin Swimkosky testified that on

September 9, 2010, at approximately, 11:00 p.m., he responded to a report of a man being shot. (TT 48) Officer Swimkosky arrived
prior to medical personnel and observed a man, later identified as Duncan Plowden, lying in front of a residence with an apparent
gunshot to the lower neck/upper shoulder, being attended to by a woman. (TT 49-50) The Officer did not observe any weapons at
the scene. (TT 50) City of Pittsburgh Officer Charles Henderson, the scene commander, who arrived shortly thereafter and City of
Pittsburgh Homicide Detective Robert Shaw also did not observe any weapons at the scene. (TT 52-53, 71) Police did not see any
blood inside the store. (TT 91)

During the course of his investigation, Detective Shaw determined that the residence in front of which the victim was found was
in fact a “convenience store/speakeasy” at which Appellant was the attendant and short order cook. (TT 69) Customers approached
a sliding glass window and purchased beer, candy, cigars and other items through the window. Ibid.

Lilisa Byrd, Appellant’s then fiancée, testified that she went to the convenience store/speakeasy on September 9, 2010 with
family and friends. (TT 125) After she received the food she had ordered, she and her associates sat in an office area adjacent to
the main cooking area. (TT 125) Appellant pulled her aside and told her he wanted them to leave. (TT 129) He returned a short
time thereafter, repeating his desire that they leave. (TT 131) This time, however, Appellant was twitching, which led Byrd to
believe based on her history with Appellant that he had ingested crack cocaine. (131-132) Byrd went to the front of the establish-
ment to get a bottle of water, and observed Plowden in line at the window. (TT 133) Plowden asked her if something was wrong.
(TT 134) Appellant took offense, and accused them of infidelity. (TT 134) The verbal dispute continued, and Plowden suggested
that Appellant should “come outside, because inside there, you sound like a bitch.” (TT 138) At that point Byrd left and rejoined
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her associates. (TT 139) While she was leaving, she saw Appellant slam the sliding window closed and pull the curtain down. Ibid.
Plowden was tapping at the window when she left the room. (TT 140)

Shortly thereafter, she heard a gunshot and decided it was time to leave. Ibid. She saw Appellant in the hall, and he told her that
Plowden punched him in the face, and then Appellant said, “I shot that mother fucker.” (TT 141) Byrd helped to attend to Plowden
until the paramedics arrived, and she stated that she did not observe any weapons near Plowden. (TT 143)

Appellant made a statement to police officers on September 27, 2010 regarding this incident. (TT 159) Appellant said that he
sold a bottle of water to Plowden, who was a regular customer with whom he had never had a problem. (TT 164) Thirty to forty-
five seconds later, Appellant heard a tap at the window, which he noted as unusual since most of the customers used the intercom.
He opened the sliding window and was immediately struck in the face, breaking his nose and giving him a concussion. From three
to four feet away, he saw an arm and a head protruding through the window, and thought Plowden was entering through the
window. Appellant grabbed a gun from under a nearby cabinet drawer, and shot once at the man at the window. Appellant claimed
he tried to drive himself to the hospital, but was unable to do so due to his injuries and instead drove to his mother’s house. (164-
170) Appellant was later able to retrieve the firearm he used which he said he found stuffed in a chair inside the convenience store.
(TT 179)

Appellant testified that Duncan struck him and the window, which was only partially attached to the house, “came in”. (TT 212)
He said that the only reason that he shot Plowden was that the window came in and he feared for his life. (TT 220, 224) He also
said that Byrd hid the gun in the tank of the toilet, and that he retrieved it and gave it to the police. (TT 218-219) Appellant also
claimed that Byrd pushed the window back into place before the police arrived. (TT 238) 

Homicide Detective Margaret Sherwood, a twenty year veteran of the Pittsburgh Police Department, testified that she searched
the chair after the shooting and did not recover a firearm from it or anywhere else on the first floor. (TT 187) She also noted that
no blood was found inside the house. (TT 186) Detective Scott Evans testified that he removed the sliding glass window, stating
that he had to physically cut it out as it was secured to the frame of the house. (TT 191)

Appellant admitted that the window was fully attached to the frame of the house after his interview with the police. (TT
220-221) However, Appellant further stated that the picture of the sliding window fully attached to the frame, which Officer
Shaw had testified was taken the night of the killing (TT 266), must have been taken on another day. (TT 242) Appellant’s med-
ical reports indicate that he told medical personnel that he was hit in the nose by someone trying to steal a bag of chips. (TT
245) In another section of his medical records, he said that he was punched by someone trying to steal from an ice cream truck.
(TT 246) He later told other treating physicians that he was punched in the nose by someone who tried to break into his office.
(TT 249) Appellant denied making each of these statements. Appellant also denied stating to Byrd that he “shot that mother
fucker”. (TT 251) Appellant later agreed that if the window was attached to the frame, it is unlikely Plowden could have
entered. (TT 256)

Dr. Todd Lukasevic, a forensic pathologist at the Allegheny County Health Department, performed the autopsy on the vic-
tim, Duncan Plowden. (TT 98) Plowden was five feet eight inches tall and weight two hundred sixteen pounds according to Dr.
Luckasevic’s measurements. (TT 102-103) Dr. Lukasevic testified that Plowden died as a result of a gunshot would to the chest.
(TT 99) Dr. Lukasevic did not find evidence of stippling, or abrasions to the skin consistent with a gunshot wound from close
range. (TT 102) Based on the lack of abrasions, the muzzle of the weapon would have been at least three feet away from the
victim’s chest. Ibid.

DISCUSSION
With regard to the first issue on appeal, sufficiency of evidence, the Superior Court set forth the following standard:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact[,]
while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none
of the evidence.

Com. v. Frisbie, 889 A.2d 1271, 1274-1275 (Pa.Super. 2005) (citation omitted).
Appellant alleges insufficient evidence to disprove justification of self-defense and justification of self-defense as defined by the

“Castle Doctrine”. This Court disagrees with both arguments. The law regarding self-defense in Pennsylvania is summarized as
follows:

By way of background, a claim of self-defense (or justification, to use the term employed in the Crimes Code) requires
evidence establishing three elements: “(a) [that the defendant] reasonably believed that he was in imminent danger of
death or serious bodily injury and that it was necessary to use deadly force against the victim to prevent such harm; (b)
that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that the [defen-
dant] did not violate any duty to retreat.” Commonwealth v. Samuel, 527 Pa. 298, 590 A.2d 1245, 1247–48 (Pa.1991). See
also Commonwealth v. Harris, 550 Pa. 92, 703 A.2d 441, 449 (Pa.1997); 18 Pa.C.S. § 505. Although the defendant has no
burden to prove self-defense, see discussion below, before the defense is properly in issue, “there must be some evidence,
from whatever source, to justify such a finding.” Once the question is properly raised, “the burden is upon the
Commonwealth to prove beyond a reasonable doubt that the defendant was not acting in self-defense.” Commonwealth v.
Black, 474 Pa. 47, 376 A.2d 627, 630 (Pa.1977). The Commonwealth sustains that burden of negation “if it proves any of
the following: that the slayer was not free from fault in provoking or continuing the difficulty which resulted in the slay-
ing; that the slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm, and that
it was necessary to kill in order to save [him]self therefrom; or that the slayer violated a duty to retreat or avoid the
danger.” Commonwealth v. Burns, 490 Pa. 352, 416 A.2d 506, 507 (Pa.1980).
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Commonwealth v. Mouzon, 2012 WL 3570663 (Pa. 2012).
Appellant’s assertion that he was in imminent danger was not reasonable under the facts ascertained at trial. Appellant testi-

fied that he thought Plowden was coming in through the window to get him. However, even Appellant acknowledged that this would
be extremely difficult to do given the size of the window and the size of the victim. When confronted with this paradox, Appellant
asserted that the window was not fully attached and Plowden had managed to push it in. This statement is belied by photographs
taken by police shortly after the shooting, which clearly show the window firmly attached to its frame. Appellant countered that
the picture must not have been taken the night of the shooting, a statement the jury was well within its purview to find not credible,
given Appellant’s numerous inconsistent statements. A far more likely scenario was described by Appellant’s girlfriend at the time,
that Appellant, fueled by cocaine and jealousy, argued with Plowden and eventually shot Plowden because Appellant was mad that
Plowden had hit him. As the evidence supports a jury finding that it was not reasonable for Appellant to believe he was in immi-
nent danger of death or great bodily harm, his claims regarding self-defense are without merit.1

Defendant’s next issue, that the conviction is contrary to Article 1, Section 21 of the Pennsylvania Constitution, is likewise meritless.

While the right to bear arms enjoys constitutional protection, like many other constitutional rights, it is not beyond
regulation. See Lewis v. U.S., 445 U.S. 55, 65 n.8 (1980) (“These legislative restrictions [preventing convicted felons from
possessing firearms are neither based on constitutionally suspect criteria, nor do they trench upon any constitutionally
protected liberties.”); see also Gardner v. Jenkins, 116 Pa.Cmwlth. 107, 51 A.2d 206, 409 (1988) (“The right to bear arms,
although a constitutional right, is not unlimited and may be restricted in the exercise of the police power for the good
order of society and protection of the citizens.”). The constitutional basis of firearm possession does not alter the nature
of this disability.

Lehman v. Pennsylvania State Police, 839 A.2d 265 (Pa. 2003).
Next, Appellant asserts that this Court erred in excluding evidence that the victim had a prior homicide conviction.

As an evidentiary matter, this Court has held that when self-defense is properly at issue, evidence of the victim’s
prior convictions involving aggression may be admitted, if probative, either (1) to corroborate the defendant’s alleged
knowledge of the victim’s violent character, to prove that the defendant was in reasonable fear of danger, or (2) as char-
acter/propensity evidence, as indirect evidence that the victim was in fact the aggressor. Commonwealth v. Beck, 485 Pa.
475, 402 A.2d 1371, 1373 (Pa.1979) (plurality) (citing and applying Commonwealth v. Amos, 445 Pa. 297, 284 A.2d 748,
750–51 (Pa.1971)). Only those past crimes of the victim that are similar in nature and not too distant in time will be
deemed probative, with the determination as to similar nature and remoteness resting within the sound discretion of the
trial judge. Amos, 402 A.2d at 752.

Commonwealth v. Mouzon, 2012 WL 3570663 (Pa. 2012).
This Court excluded evidence of a homicide conviction from 1981.2 No testimony was elicited indicating that Appellant knew

the victim had such a conviction. A thirty year old conviction, of which Appellant was unaware, was too distant in time to be
probative in this matter, especially considering that the victim’s role as the initial aggressor was undisputed.

Finally, Appellant alleges this Court erred in admitting alleged hearsay into evidence. Hearsay is defined as “an out of court
statement offered in court to prove the truth of the matters therein.” Commonwealth v. Smith, 647 A.2d 907, 911 (Pa.Super. 1994).
This Court permitted Byrd to testify that Plowden said “come outside, because inside there, you sound like a bitch.” This state-
ment was not admitted for the truth of the matter asserted. Rather, it was admitted to explain a course of conduct or as circum-
stantial evidence of a different fact (i.e. that Appellant was protected by remaining inside). See Pa.R.E. 801, Comment As such, this
Court did not err in determining that the statement was not hearsay and therefore admissible.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Having found that Appellant’s belief that he was at risk of imminent harm to be unreasonable, this Court need not reach the issue
of whether Appellant had a duty to retreat. Had the issue been reached, this Court would have held that Appellant had not estab-
lished the applicability of the Castle Doctrine in that he received mail at a different residence and indicated he was staying at the
convenience store only temporarily. Furthermore, as Plowden was unarmed and unable to quickly enter the house, measures short
of shooting Plowden, such as closing the window or backing away, could have been taken to ensure Appellant’s safety.
2 This Court did admit without objection evidence of two simple assaults, which were considerably more recent and consistent with
Byrd’s testimony regarding the victim’s propensity towards violence.

Commonwealth of Pennsylvania v. Steven Bundridge
Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Constructive Possession

No. CC 201000085. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 16, 2012.

OPINION
On October 13, 2010, a jury found Appellant, Steven Bundridge, guilty of Carrying a Firearm without a License (18 P.S. §6106

(A)(1)). A separate count of Former Felon not to Possess (18 P.S. §6105 (A)(1)) was severed for non-jury trial concurrent to the jury
trial. After the jury verdict, this Court found Appellant guilty of that count.1 On April 20, 2011, after reviewing a Pre-Sentence
Report, this Court sentenced Appellant to sixty to one hundred twenty months incarceration on the Former Felon Count with no
further penalty on the Carrying a Firearm without a License count.2 Appellant did not file a timely Notice of Appeal but instead
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filed a pro se Post Conviction Relief Act Petition on February 6, 2012. This Court reinstated his post-sentence and appellate rights
on July 16, 2012 and appointed counsel. Post-sentence motions were denied on July 27, 2012 and Appellant filed a Notice of Appeal
on August 17, 2012. Appellant filed a Concise Statement of Errors Complained of on Appeal on September 10, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts insufficiency of the evidence regarding posses-

sion of the firearm. In addition, Appellant asserts that this Court imposed a manifestly excessive, unreasonable sentence.
(Statement of Errors Complained of on Appeal, 3-4)

HISTORY OF THE CASE
The facts of the case as revealed by the testimony at trial are as follows. On July 26, 2009, City of Pittsburgh Police Officer Aaron

Loughran responded to a dispatch call of shots fired in the area of 79 Balfour Street. (TT 29, 38) Officer Loughran observed a vehicle
matching the color and partial license plate number described by dispatch. (TT 38) He pulled his vehicle up beside it and observed at
least three individuals inside. Ibid. He exited his vehicle and the individuals in the other vehicle did the same. Ibid. Officer Loughran
instructed the occupants to stop at the sidewalk. Ibid. The driver of the other vehicle, whom the Officer identified as Appellant, turned
his back to the Officer, kept walking, and eventually ran up the street and temporarily evaded apprehension. (TT 38-9)

Officer Loughran searched the vehicle and recovered a Pennsylvania ID card belonging to Appellant from the center console.
(TT 39) He also recovered the magazine of a firearm lying on the floor of the driver’s side of the vehicle. (TT 41) Officer David
Syska assisted with the search and recovered a firearm protruding from under the driver’s seat. (TT 77) Officer Ronald Tardivo,
who also responded to the dispatch call, recovered spent shell casings from the scene and submitted them to the Allegheny County
Crime Lab for analysis. (TT 31) No fingerprints were recovered from items at the crime scene. (TT 84) The shell casings recov-
ered from the scene matched the firearm that was recovered in the vehicle. (TT 93)

DISCUSSION
Appellant claims that the evidence was insufficient to support the conviction regarding his possession of the firearm. The test

for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have been
established beyond a reasonable doubt... This standard is equally applicable to cases where the evidence is circumstantial
rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)
Appellant alleges the Commonwealth failed to establish beyond a reasonable doubt that he constructively possessed the firearm.

Constructive possession can be found where the individual does not have actual possession over the illegal item but has conscious
dominion over it. Commonwealth v. Carroll, 507 A.2d 819 (Pa. 1986). In order to prove “conscious dominion,” the Commonwealth
must present evidence to show that a defendant had both the power to control the item and the intent to exercise such control.
Commonwealth v. Gladden, 665 A.2d 1201, 1206 (Pa.Super. 1995). These elements can be inferred from the totality of the circum-
stances. Commonwealth v. Gilchrist, 386 A.2d 603 (Pa.Super. 1978). “Constructive possession is an inference arising from a set of
facts that possession of the contraband was more likely than not.” Commonwealth v. Parker, 847 A.2d 745 (Pa.Super. 2004).
Constructive possession may be proved by circumstantial evidence. Commonwealth v. Carter, 450 A.2d 142, 144 (Pa.Super. 1982).
Individually, the circumstances may not be decisive; but, in combination, they may justify an inference that the accused had both
the power to control and the intent to exercise that control. Id.

The evidence in this case supports the jury’s finding that Appellant constructively possessed the firearm. Appellant was driv-
ing a vehicle matching the color and partial license plate number described by dispatch as the vehicle from which shots were fired.
Officers observed and recovered a gun and a magazine from under the driver’s seat. Appellant’s identification card was recovered
from the center console. Forensic evidence tied the spent shell casings at the crime scene to the firearm under Appellant’s seat. In
addition, Appellant was the only individual in the car to flee from the police. Under the totality of these circumstances, it was
reasonable for the jury to conclude that Appellant had the power and intent to exercise control over the weapon.

Lastly, Appellant asserts that this Court imposed a manifestly excessive, unreasonable sentence. In particular, Appellant alleges
that the Court failed to consider all of the necessary elements of 42 P.S. § 9721, especially Appellant’s rehabilitative needs. Before
addressing this alleged sentencing error, this Court notes that Appellant must first establish that a substantial question exists that his
sentence is inappropriate under the Sentencing Code. 42 P.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995)
The determination of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances a col-
orable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or (2) contrary
to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super.
1987). Appellant challenges the Court’s adherence to its statutory mandate, which is an appropriate question for appellate review.

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offence in relation to the impact on the victims and community rehabilitative needs of the defendant. 42 Pa. C.S. §9721(b). The
standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v. Smith, 673
A.2d 893, 895 (Pa. 1996) A court will not have abused its discretion unless “the record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate
court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003) 

In sentencing Appellant, this Court considered numerous factors including the Sentencing Guidelines, the Pre-Sentence Report
and Appellant’s need for rehabilitation. The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors….
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988) The Pre-Sentence Report contains information regarding Appellant’s
criminal history, employment status and family support which this Court considered prior to sentencing Appellant to a sentence in
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the standard range of the Sentencing Guidelines on Count One and no further penalty on the remaining count. In this case, the
Court was required to impose a sentence consistent with the penalties associated with Appellant’s conduct. Appellant failed to
present compelling evidence of mitigating circumstances. While Appellant’s need for rehabilitation is significant, this Court must
also consider the protection of the community as a sentencing factor. Appellant was convicted of discharging a firearm in a public
place. He has mental health issues which need to be addressed. As demonstrated by the presentence report, Appellant has made
repeated bad decisions in life and has failed to benefit from previous intervention after involvement with the criminal justice
system.3 Therefore, this Court did not err in sentencing Appellant to a sentence within the standard range of the guidelines on only
one of the gun charges with no further penalty on the second charge.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Two summary offenses were withdrawn by the Commonwealth.
2 Appellant had other cases pending, also involving guns and drugs, at the time of his conviction on this case.
3 This Court is familiar with Appellant from his Juvenile Court days as well.

Commonwealth of Pennsylvania v. Thomas Clifford Murphy
Criminal Appeal—DUI—Sufficiency—Suppression—Delay In Filing Complaint

No. CC 201003387, 201011771. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—August 7, 2012.

OPINION
Defendant, Thomas Clifford Murphy (“Defendant”), appeals from the Judgment of Sentence imposed on April 13, 2012. 
On December 22, 2009, Defendant was arrested and subsequently charged with two (2) counts of Driving Under the Influence

of Alcohol or Controlled Substance (hereinafter referred to as Case 1). A preliminary hearing in this matter was held on March
10, 2010 before Magisterial District Judge Opiela, where the case was held for court. The Defendant was arrested for the second
time on May 20, 2010, and subsequently charged with two (2) counts of Driving Under the Influence of Alcohol or Controlled
Substance, one (1) count of Driving Vehicle at Safe Speed, one (1) count Speeding, one (1) count Careless Driving, one (1) count
Restrictions on Alcoholic Beverages, and one (1) count Failure to Use Safety Belt System (hereinafter referred to as Case 2). A
preliminary hearing in this matter was held on August 24, 2010 before Magisterial District Judge Hanley, where the case was held
for court. On July 26, 2011, the Defendant filed Omnibus Pretrial Motions [to Dismiss] and Memorandum of Law for Case 2. A
hearing was held on August 26, 2011, where this court denied the Defendant’s Omnibus Pretrial Motion to Dismiss.

On October 6, 2011, a non-jury trial was held on the above matters. At Case 1, this Court found the Defendant guilty of one (1)
count of Driving Under the Influence of Alcohol or a Controlled Substance – Highest Rate of Alcohol, and guilty of one (1) count
Driving Under the Influence of Alcohol or a Controlled Substance – General Impairment. At Case 2, this Court found the Defendant
guilty of one (1) count of Driving Under the Influence of Alcohol or a Controlled Substance – High Rate of Alcohol, and guilty of
Speeding. Defendant was found not guilty of Driving Under the Influence of Alcohol or a Controlled Substance – Impairment;
Driving a Vehicle at an Unsafe Speed; Careless Driving; Restrictions on Alcoholic Beverages; and Failure to Use Safety Belt System.

At Case 1, the Defendant was sentenced on April 13, 2012 to 90 days county intermediate punishment and 18 months probation
as to Driving Under the Influence — Highest Rate of Alcohol and a determination of guilt without further penalty as to the Driving
Under the Influence of Alcohol or a Controlled Substance – General Impairment. At Case 2, the Defendant was sentenced on April
13, 2012 to five (5) days county intermediate punishment and six (6) months probation as to Driving Under the Influence —
Impairment. This sentence is to be served consecutive to the above sentence at Case 1. The Defendant timely filed his Notices of
Appeal in the matters of Case 1 and Case 2 on May 11, 2012; and then filed an Amended Notice of Appeal consolidating the mat-
ters of Case 1 and Case 2 on May 16, 2012. On May 24, 2012, this Court entered an order directing Counsel for Defendant to file a
Concise Statement of Matters Complained of on Appeal. On June 11, 2012, Defendant filed a Statement of Errors complained of on
Appeal wherein he raised the issues discussed below. Defendant then filed a Motion for Stay of the Execution of Sentence/Bond
Pending Appeal on June 19, 2012. On July 10, 2012, this Court denied the Defendant’s Motion for Setting of Bail Pending Appeal.

Case 1
The following are the facts as found by this Court for Case 1 from the non-jury trial held on October 6, 2011. As stipulated by

both parties, the transcript testimony from the Preliminary Hearing of March 10, 2010 (“P.H.I”) was to be incorporated into the
Trial record. (Trial of October 6, 2011 (“T.”) 8).

On December 22, 2009, at approximately 4:43 a.m., Ross Township Police Officer Peter Chuberko was waved down, in the area
of Babcock and McKnight, by a Port Authority driver who informed Officer Chuberko of a dark colored Chevy truck stopped in the
middle of Nelson Run Road. (P.H.I 4-6, 13). The Port Authority driver’s name was later found to be Dale Lesonick. (T. 16). Upon
arrival at the scene, Officer Chuberko pulled up behind a dark blue Chevy truck in the lane of travel near Sovereign Street adja-
cent to McKnight Road. (P.H.I 6-7). Officer Chuberko then exited his patrol car, approached the driver’s side of the truck, and
found the Defendant apparently sleeping with his head on his chest in the driver’s seat. (P.H.I 7).

Officer Chuberko testified that the truck was running, all lights (including the brake lights) were illuminated, and the vehicle
was in the drive gear. (P.H.I 7). He also testified that it took “quite a few” knocks on the window of the truck to wake the Defendant
and alert the Defendant to his presence. (P.H.I 7). Once roused, the Defendant first tried to offer his credit card as identification,
but with help from Officer Chuberko was able to produce his driver’s license. (P.H.I 8). Officer noticed that Defendant’s eyes were
glassy, Defendant’s speech was slurred, and Defendant had a strong odor of alcohol. (P.H.I 8).
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Officer made a positive  identification of the Defendant. (P.H.I 8) Then, with consent of the Defendant, he had the Defendant per-
form two (2) field sobriety tests. (P.H.I 8-9). These tests were the nine (9) step walk and turn and the one leg stand, both of which
the Defendant failed. (P.H.I 9). Officer Chuberko felt that based on his observations, the Defendant was impaired and consequent-
ly incapable of safely driving a motor vehicle. (T. 10). Officer Chuberko placed the Defendant under arrest. (P.H.I 9). Defendant then
submitted to a blood test and was transported to UPMC Passavant Hospital. (P.H.I 9). At 5:45 a.m., blood was drawn by phlebotomist
Christina Morris, submitted to the Allegheny County Crime Lab, and tested. (P.H.I 9). The test resulted in a 0.171%. (P.H.I 9). Officer
Chuberko filed the Criminal Complaint against the Defendant on January 19, 2010, 27 days after the arrest. (P.H.I 12).

On June 11, 2012, Defendant filed a Statement of Errors Complained of on Appeal wherein he raised the following two issues
regarding Case 1:

1. The trial court erred in denying Defendant’s Omnibus Pretrial Motion to dismiss the information at CC 201003387 for
failure of the Commonwealth to file and to notify the Defendant of criminal charges filed against him in a timely fashion.

2. The trial court erred in denying the Omnibus Pretrial Motion to dismiss the information at CC 201003387 and in finding
that Defendant operated a motor vehicle under the influence of alcohol without sufficient evidence that the vehicle had
been moving and in actual physical control of the vehicle and that Defendant had the necessary blood alcohol reading
within the period of time required by the statute.

This Court found that, with respect to the Defendant’s first error raised on appeal, the Commonwealth sufficiently proved that
it acted with due diligence, despite the delay between the arrest and the filing of the complaint. Furthermore, this Court believes
that the Defendant failed to meet his burden to establish that he suffered prejudice resulting from the delay. Pennsylvania Rule of
Criminal Procedure 519(B)(2) states, “when a defendant is released pursuant to paragraph (B)(1), a complaint must be filed
against the defendant within 5 days of the defendant’s release. Thereafter, the issuing authority shall issue a summons, not a
warrant of arrest, and shall proceed as provided in Rule 510.” Pa.R.Crim.P. 519(B)(2). Rule 519(B)(1) states that an officer shall
promptly release a defendant who has been arrested without a warrant when he is charged with at most a misdemeanor two (2) or
one (1) in cases arising under 75 Pa.C.S. § 3802, poses no threat of harm, and would appear in court as required. Pa.Crim.P.
519(B)(1). The Defendant was arrested without a warrant, charged with at most a misdemeanor two (2), posed no immediate
threat, and reasonably seemed as though he would appear as required, and thus was released.

The Pennsylvania Supreme Court has established that a violation of the five (5) day provision of Rule 519 (formerly Rule 130)
is a procedural defect that “triggers the separate and distinct analysis as to what is the proper remedy” and that analysis is found
in Rule 109 (formerly Rule 150). Commonwealth v. Revtai, 516 Pa. 53, 72 (Pa. 1987). According to Pa.R.Crim.P. 109, when a pro-
cedural defect occurs, dismissal is not an appropriate remedy unless the issue is properly preserved and the “defect is prejudicial
to the rights of the defendant.” Pa.R.Crim.P. 109.

The delay between the arrest without a warrant, on December 22, 2009, and the filing of the Complaint, on January 19, 2010, is
twenty-seven (27) days. The Defendant requests that the charges against him be dismissed on the basis of this delay. Situations
where the five (5) day provision is violated are procedural defects that are not analyzed under Rule 519. These procedural defects
begin the unique Rule 109 analysis as to the proper course of action. Under a Rule 109 analysis, dismissal is inappropriate unless
the defendant would be prejudiced by the delay. At the hearing, Defendant had shown no evidence that he was prejudiced in any
manner by the delay. The Defendant argued that the delay made it impossible to recreate the night of the incident in the manner
necessary to support his defense, although he made no offer of proof as to what evidence he sought to obtain that would have been
uncovered had there been no delay. The Defendant has not met his burden of establishing that he suffered prejudice resulting from
the twenty-seven (27) day delay between the arrest without a warrant and the filing of the Criminal Complaint, therefore his motion
was properly denied.

With respect to the Defendant’s second error raised on appeal, this Court found that the Commonwealth met its burden of proof
beyond a reasonable doubt that the Defendant committed the offense of Driving under Influence of Alcohol or Controlled
Substance. Driving under Influence of Alcohol or Controlled Substance – General Impairment is defined as: 

[a]n individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in actual
physical control of the movement of the vehicle.

75 Pa.C.S.A. §3802(a)(1). Section 3802(c) then defines the offense for the highest rate of alcohol as:

[a]n individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the alcohol concentration in the individual’s blood or breath is 0.16% or higher with-
in two hours after the individual has driven, operated or been in actual physical control of the movement of the vehicle. 

75 Pa.C.S.A. § 3802(c).

The Superior Court of Pennsylvania has established that the “totality of the circumstances” must be considered in determining
whether the defendant had actual physical control of an automobile. Com. v. Brotherson, 888 A.2d 901, 904 (Pa. Super. 2005)
(citations omitted). These circumstances include whether the motor was running, where the vehicle was located, and any other
evidence that the defendant had driven the vehicle. Id. The evidence presented in this case proves the Defendant committed the
offense of Driving under Influence of Alcohol or Controlled Substance beyond a reasonable doubt.

The officer found the Defendant incapacitated in the driver’s seat of the vehicle at approximately 4:45 a.m. The vehicle was
running, all lights (including the brake lights) were illuminated, and the vehicle was in the drive gear. The vehicle was located in
the lane of travel near Sovereign Street adjacent to McKnight Road. Taking all of these circumstances into account, the Defendant
was in actual physical control of the vehicle at approximately 4:45 a.m. The statute requires that the BAC measurement must be
taken within two (2) hours after the defendant has driven. The Defendant last drove at 4:45 a.m., which means the concentration
of alcohol in the individual’s blood or breath needed to be tested by 6:45 a.m. The Defendant’s blood was drawn at 5:45 a.m., which
is well within the two (2) hours required by the statute. The test resulted in a 0.171% BAC, which is above the .16% threshold also
required by the statute.

For the foregoing reasons, this Court’s denial of the Motion to Dismiss and finding of guilt as to Driving under Influence of
Alcohol or Controlled Substance should be affirmed.
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Case 2
The following are the facts as found by this Court for Case 2 from the non-jury trial held on October 6, 2011. As stipulated by

both parties, the transcript testimony from the Suppression Hearing on August 26, 2011 (“S.H.”), which incorporated transcript
testimony from the Preliminary Hearing of August 24, 2010 (“P.H.II”), was to be incorporated into the Trial record. (T. 29).

On May 20, 2010, at 10:23 p.m., Corporal Christopher Robbins, of the Pennsylvania State Police, was on duty in an unmarked
car. (P.H.II 4). The car was positioned on I-279 northbound in the City of Pittsburgh, Pennsylvania when the Defendant passed him
going 90 miles per hour in a 50 mile per hour zone. (P.H.II 4, 7). Trooper Robbins also observed Defendant weaving in and out of
traffic; Based on these observations, attempted to conduct a traffic stop. (P.H.II 4). Trooper Robbins followed the Defendant more
than a mile before Defendant pulled over. (P.H.II 4). Trooper Robbins observed that the Defendant’s eyes were red and watery, his
speech was slurred, and he smelled of alcohol. (P.H.II 5). Defendant admitted that he had been drinking, specifically three (3) or
four (4) Iron City Light beers. (P.H.II 5). Upon this admission, Trooper Robbins had the Defendant exit the vehicle, and, with
Defendant’s consent, perform the standard field sobriety tests. (P.H.II 5).

Trooper Robbins administered the horizontal gaze and nystagmus test, the walk and turn, and the one leg stand. (P.H.II 5). The
Defendant failed both the walk and turn and the one-leg stand field sobriety tests. (P.H.II 5). The Defendant also submitted to a
portable breath test, which showed traces of alcohol. (T. 32). Trooper Robbins arrested the Defendant because it was his opinion
that the Defendant was incapable of safely operating a motor vehicle. (T. 32).

The Defendant Submitted to a blood alcohol test, which was administered within two hours of the traffic stop at Allegheny
General Hospital. (P.H.II 5; T. 32). Defendant was then released pursuant to the procedures outlined in Pa.R.Crim.P. 519(B)(1). On
May 21, 2010, the blood was submitted to the Allegheny County Crime Lab for processing. (P.H.II 7). The blood alcohol test result
of a 0.105%, with a five (5) percent margin of error, were available from the lab on May 28, 2010, but were not received by Trooper
Robbins from the lab until June 7, 2010. (P.H.II 7-8; T. 32).

Trooper Robbins prepared the Criminal Complaint on June 7, 2010, and submitted it, incorrectly, to the local magistrate. (S.H.
19-20). After he submitted the Complaint, Trooper Robbins was transferred to the New Castle State Police Barracks. (S.H. 20). The
Criminal Complaint was returned to Trooper Robbins and he re-filed in the correct court on June 29, 2010. However, the Summons
was not printed and processed until July 22, 2010. (P.H.II 8; S.H. 21). It was stipulated that the Defendant received this printed
summons on August 2, 2010. (T. 34).

On June 11, 2012, Defendant filed a Statement of Errors Complained of on Appeal wherein he raised the following issue regarding Case 2:

The trial court erred in denying Defendant’s Omnibus Pretrial Motion to dismiss the information at CC 201011771 [Case 2]
for failure of the Commonwealth to timely file the complaint in this case and to notify the Defendant of pending charges
against him.

This Court again found that, with respect to the Defendant’s third error raised on appeal, the Commonwealth sufficiently proved
that it acted with due diligence, despite the delay between the arrest and the filing of the complaint. Moreover, this Court believes
that the Defendant again failed to meet his burden to establish that he suffered prejudice resulting from the delay. The legal
reasoning underlying these findings is the same as explained in the discussion of the Defendant’s first error raised on appeal,
above. The evidence presented in Case 2 does not prove that the Defendant suffered prejudice resulting from the delay.

The Defendant argued that the delay between the arrest without a warrant on May 20, 2010 and the filing of the Complaint is
62 days. The Defendant argued that the filing date was the date that the Summons was processed and mailed, July 22, 2010. The
Commonwealth believed the delay was actually 39 days, May 20, 2010 to the date Trooper Robbins properly filed the Criminal
Complaint, June 29, 2010. This Court found that 39 days had lapsed between the date of the arrest without a warrant and the
filling of the Complaint. Thus, the Commonwealth exceeded the five (5) day provision by 34 days. 

The Defendant again requests that the charges against him be dismissed on the basis of this procedural defect. Under a Rule
109 analysis, the Defendant has failed to show evidence that he was prejudiced in any manner by the delay. The Defendant again
argued that he was prejudiced by the delay because without the delay he could not have found witnesses to offer evidence of the
night in question. He failed to produce any evidence that information not part of the record would have been uncovered if the
complaint had been filed within the requisite five (5) days. Thus, the Defendant has not met his burden of establishing that he
suffered a prejudice resulting from the 39 day delay between the arrest without a warrant and the filing of the Criminal Complaint.

For the foregoing reasons, this Court’s denial of the Defendant’s Motion to Dismiss should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v. Gregory Griffin
Criminal Appeal—Constitutional Rights—Voir Dire without Judge or Court Reporter Present

No. CC 2010-14151. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—August 9, 2012.

OPINION
Defendant Gregory Griffin (Defendant) appeals from this Court’s March 13, 2012 Order of Court denying his Post-Sentence

Motion for a new trial based on a claim of ineffective assistance of trial counsel.
On August 26, 2010, the Defendant was arrested and charged with one count of Delivery of a Controlled Substance (35§780-

113§§A30), one count of Possession of a Controlled Substance with Intent to Deliver (35§780-113§§A30), and one count of
Possession of a Controlled Substance (35§780-113§§A16). A jury trial commenced on October 14, 2011. At voir dire, the Defendant
waived his right to have the judge and court reporter present during jury selection. On October 17, 2011, the jury returned a
verdict of guilty as to the charges of Delivery of a Controlled Substance and Possession of Controlled Substance. The Defendant
was found not guilty on the charge of Possession of a Controlled Substance with Intent to Deliver.
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On October 17, 2011 the Defendant was sentenced to a minimum of twenty-one (21) months to a maximum of forty-two (42)
months of confinement at a State Correctional Institution on the Delivery of a Controlled Substance conviction – with credit for
time previously served. Additionally, a consecutive term of five years of probation was imposed. No punishment was imposed on
the Possession of a Controlled Substance conviction.

The following were the facts as presented at trial. On June 24, 2010 the Mount Oliver Police Department conducted an under-
cover narcotics operation in which an informant purchased crack cocaine from the Defendant. The transaction was conducted by
Officer Matthew Juzwick. Prior to the buy, Officer Juzwick searched the informant for contraband and found none. Officer Juzwick
then gave the informant $40.00 in official police funds to purchase crack cocaine.

Officer Juzwick then followed the informant to the location of the purchase and witnessed the transaction take place. Officer
Juzwick watched the Defendant approach the informant, and observed the informant hand Griffin the official police funds and
receive crack cocaine from the Defendant in return. After the Defendant left the area, Officer Juzwick followed the informant back
to the predetermined meeting place. Then, Officer Juzwick searched the informant and recovered the two bags of crack cocaine
which were purchased from the Defendant.

The Defendant, through new counsel, timely filed his Post-Sentence Motion on October 27, 2011 in which he requested a new trial
based on a claim of ineffective assistance of trial counsel. Ultimately, the Defendant’s Post Sentence Motions were denied and this
appeal followed. On April 12, 2012, the Defendant filed his Concise Statement of Errors, wherein he raised the following three issues:

I. Whether the Defendant’s rights under Pennsylvania Constitution Art. I, §9 and United States Constitution Amend. VI
and XIV were violated when he was convicted at a trial in which the judge and court reporter were not present during
voir dire.

II. Whether the Defendant’s right to have a judge and court reporter present during voir dire are fundamental rights
which require a voluntary, knowing, and intelligent waiver in order for the waiver to be valid.

III. Whether the Court erred in denying Defendant’s Post-Sentence Motion.

First, the Defendant claims that the right to have a judge present during jury selection cannot be waived. To begin, “the man-
ner in which voir dire will be conducted is left to the discretion of the trial court.” Com. v. Moore, 756 A.2d 64, 66 (Pa.Super.2000).
Thus, if “it is customary in this county not to have a judge or court reporter present during jury selection in non-capital cases, [an]
Appellant is not [] entitled to relief simply because of some imperfections in the trial, so long as he has been accorded a fair trial.”
Com. v. Wright, 961 A.2d 119, 135 (Pa. 2008). Additionally, in Pennsylvania, the voir dire of jurors is governed by Pa.R.Crim.P. 631,
which states, in pertinent part:

Voir dire of prospective trial jurors . . . shall be conducted, and the jurors shall be selected, in the presence of a judge,
unless the judge’s presence is waived by the attorney for the Commonwealth, the defense attorney, and the defendant,
with the judge’s consent.

Pa.R.Crim.P. 631(A) (emphasis added).

The Defendant also argues that the right to have voir dire recorded cannot be waived. As stated earlier, the voir dire of jurors
is governed by Pa.R.Crim.P. 631. Specifically, Pa.R.Crim.Pa. 631(C), states:

Voir dire, including the judge’s ruling on all proposed questions, shall be recorded in full unless the recording is waived.
The record will be transcribed only as upon written request of either party or order of the court.

Pa.R.Crim.P. 631(C) (emphasis added). The Rule that governs the voir dire of jurors, Pa.R.Crim.P. 631, explicitly allows for the
waiver of the presence of the judge and the court reporter during jury selection. Moreover, “Pennsylvania law does not require an
oral colloquy when a defendant waives the presence of the court and a court reporter during voir dire and the court finds that such
a colloquy is unnecessary.” Com. v. Fitzgerald, 979 A.2d 908 (Pa. Super. 2009), citing, PCRA Ct. Op., 11/10/08, at 2.

In Allegheny County, waiver of the presence of the judge and court reporter is made by executing a form prior to selection of
the first juror. In addition, a vast majority of the jury trials commenced in Allegheny County do not have the judge and court
reporter present during jury selection. On October 13, 2011, the Defendant, with his attorney, and the attorney for the
Commonwealth signed a waiver in which the Defendant waived his right to have the judge and court reporter present during jury
selection. Thus, the Defendant satisfied the requirements of Pa.R.Crim.P. 631 and properly waived his right to have the judge and
court reporter present during voir dire

Next, the Defendant claims that in order to validly waive the right to have a judge and court reporter present during voir dire,
the waiver must be voluntary, knowing, and intelligent.

In Com. v. Fitzgerald, 979 A.2d 908 (Pa. Super. 2009), the Defendant was convicted of first degree murder and filed a petition
under the Post Conviction Relief Act (“PCRA”). The trial court denied his PCRA Petition and the Defendant appealed. On appeal,
the Defendant raised an ineffective assistance of trial counsel claim and asserted that his constitutional rights were violated when
there was neither a judge nor a court reporter present during jury selection and that his counsel was ineffective for failing to object
to such proceedings. Fitzgerald, 979 A.2d, at 909. Additionally, the defendant claimed that a waiver of these rights required a
voluntary, knowing, and intelligent waiver. Id. at 909. The Fitzgerald court found that Pa.R.Crim.P. 631 governs voir dire and
stated that Rule 631 “provides no requirements that the waiver be in writing, on the record, or knowing, voluntary, and intelligent.”
Id. at 912. Furthermore, “where a defendant, in consultation with counsel, waives his right to have a judge present during voir dire,
neither the statute nor any case law requires that the defendant’s waiver be knowing, voluntary, and intelligent.” Id. at 912
(emphasis added).

As indicated by Rule 631 and the Fitzgerald court, there is no requirement that a waiver of the aforementioned rights be
voluntary, knowing, and intelligent. All that is required is that the Defendant, his attorney, and the attorney for the Commonwealth
sign a waiver indicating the Defendant’s desire to waive the presence of the judge and court reporter during voir dire. As noted
earlier, the Defendant, his attorney, and the attorney for the Commonwealth did sign such a waiver on October 13, 2011. Therefore,
the Defendant satisfied the requirements of Rule 631 and properly waived his right to have the judge and court reporter present
during jury selection.

The Defendant’s final claim is that the Court erred in denying his Post-Sentence Motion for a new trial based on a claim of
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ineffective assistance of trial counsel. Specifically, the Defendant claims his trial counsel was ineffective for his failure to object
to an unrecorded and judgeless voir dire.

Until a decade ago, a defendant’s new counsel was to raise claims of previous counsel’s ineffectiveness at the first opportunity,
even if that first opportunity was on direct appeal and the claims of ineffectiveness were not raised in the trial court. Com. v.
Hubbard, 372 A.2d 687 (Pa. 1977). Then, in 2002, the Supreme Court of Pennsylvania overruled Hubbard in Com. v. Grant, 813 A.2d
726 (Pa. 2002). Consequently, now ineffective assistance of counsel claims must be brought at the collateral review stage and not
on direct appeal. Grant, 813 A.2d at 739. However, this Court permitted the Defendant to raise an ineffective assistance of counsel
claim in his Post-Sentence Motion hearing, even though this Court does not believe that the issue is raised at the appropriate time.

To prevail on a claim of ineffective assistance of counsel, the Defendant must overcome the presumption of competence by
showing that: (1) his underlying claim is of arguable merit; (2) the particular course of conduct pursued by counsel did not have
some reasonable basis designed to effectuate his interests; and (3) but for counsel’s ineffectiveness, there is a reasonable proba-
bility that the outcome of the challenged proceedings would have been different. Com. v. Pierce, 527 A.2d 973 (Pa. 1987). Failure
to satisfy any prong of the Pierce Test results in rejection of the claim. Com. v. Hammond, 953 A.2d 544, 556 (Pa.Super. 2008).
Furthermore, “in accord with these well-established criteria for review, an appellant must set forth and individually discuss
substantively each prong of the Pierce test.” Com. v. Steel, 961 A.2d 786, 797 (Pa. 2008). If the Defendant “fails to prove by a
preponderance of the evidence any of the Pierce prongs, the Court need not address the remaining prongs of the test.” Com. v.
Rios, 920 A.2d 790, 799 (Pa. 2007).

The Defendant must demonstrate that his claim has arguable merit to satisfy the first prong. Rios, 920 A.2d at 799. In this case,
the Defendant’s claims fail to overcome the presumption that counsel is effective. Defendant’s claims – that voir dire must be
conducted on the record and in the presence of a qualified judge or waived voluntarily, knowingly, and intelligently – lack arguable
merit. As stated earlier, “Pennsylvania law does not require an oral colloquy when a Defendant waives the presence of the court
and a court reporter during voir dire and the trial court finds that such a colloquy is unnecessary.” Com. v. Fitzgerald, 979 A.2d 908
(Pa. Super. 2009), citing, PCRA Ct. Op., 11/10/08, at 2. Moreover, the Defendant, his attorney, and the attorney for the
Commonwealth all signed a waiver wherein the Defendant waived his right to have the judge and court reporter present during
jury selection – the only requirement that must be satisfied to validly waive such rights.

Therefore, because Rule 631 does not require a voluntary, knowing, and intelligent waiver and, the Defendant, his trial coun-
sel, and the Commonwealth agreed to waive the presence of the judge and court reporter during voir dire, his claim lacks arguable
merit, and thus, fails to meet the first prong of the Pierce test.

As the Defendant failed to satisfy the first prong of the Pierce test, the Court need not determine whether the Defendant has
met his burden with respect to the other two prongs. Rios, A.2d at 799. However, this Court finds that Defendant also failed to meet
his burden with respect to these prongs. To establish the second prong, the Court does not “question whether there were other more
logical courses of action which counsel could have pursued; rather [it] must examine whether counsel’s decisions had any reason-
able basis.” Id. at 799.

In Allegheny County, it is customary to not have the court and court reporter present during jury selection. Additionally,
Pa.R.Crim.P. 631 explicitly allows for the waiver of said rights. Clearly, trial counsel had reasonable basis for not objecting to a
waiver of the Defendant’s right to have the judge and court reporter present for purposes of voir dire. Thus, the Defendant failed
to satisfy the second prong of the Pierce test.

Moreover, the Defendant’s prejudice argument is misplaced. To prove prejudice, “the appellant must show that but for the act
or omission in question, the outcome of the proceedings would have been different.” Rios, 579 A.2d at 799. The Defendant argues
that he was prejudiced because there is a reasonable probability that, had he been informed of his rights, he would not have agreed
to an unrecorded and judgeless jury selection proceeding. However, when the right at issue is not a constitutional right, the proper
standard of prejudice is whether the outcome of the proceedings would have been different but for counsel’s ineffective assistance,
not whether the Defendant would have chosen not to waive the right in question. Fitzgerald, 979 A.2d at 912.

Here, there is no indication that the outcome of the jury selection proceedings would have been different had the Defendant’s
trial counsel objected to the waiver of the presence of the judge and court reporter during voir dire. There are no signs that the
panel was not impartial and there was no reason to believe that a different panel would have been selected had trial counsel objected
to the waiver. Thus, the Defendant fails to satisfy the last prong of the Pierce test, prejudice.

For the foregoing reasons, this Court’s denial of Defendant Gregory Griffin’s Post-Sentence Motions should be affirmed.

BY THE COURT:
/s/Flaherty, J.
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