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St. Nicholas Parish Charitable Trust v.
City of Pittsburgh Historic Review Commission v.

City of Pittsburgh
Contract

No. SA 12-000040. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—July 19, 2012.

OPINION
This case comes to the undersigned following the decision of the City of Pittsburgh Historic Review Commission (hereinafter

“HRC”) to deny applications for a Certificate of Appropriateness and a Certificate of Economic Hardship filed by the St. Nicholas
Parish Charitable Trust (hereinafter “Applicant”) sought for the ultimate purpose of obtaining permission to demolish the approx-
imately 110 year old structure known as St. Nicholas Roman Catholic Church (hereinafter “the Church”) located at 1326 East Ohio
Street (hereinafter “the Subject Property”). The Church on the Subject Property (private property owned by Applicant) was des-
ignated a historic structure by resolution passed by Pittsburgh City Council pursuant to §1101.03 of the City of Pittsburgh Code of
Ordinances on July 2, 2001. This designation was made contrary to the wishes of the Applicant at the time.

The Nature of the Underlying Record
The nature of the proceedings before the HRC is a matter of unsettled interest in my mind. Before I address this topic, however,

I wish to stress that it is not my intention to be unduly critical of the HRC’s business operations. I am cognizant of the significant,
varied, and challenging workload that it confronts and I am grateful for the dedicated service of its members and staff. However,
upon review of the Return1, several facts become obvious.

1. While the proceedings before the HRC appear to be digitally recorded and in some respects either summarized or tran-
scribed, it does not appear that any of the “witnesses” are submitted to an oath. Accordingly, it is difficult for me to recognize any
“witness” statement as formal testimony.2

2. Indeed, much of the “proceedings” before the HRC is conducted in the manner of an open public forum where individuals
in the community simply state their personally held opinions and beliefs to the HRC. A great number of these individuals, while
undoubtedly concerned citizens with their own personally informed insights and unique points of view, each deserving of the
courtesy and respect afforded them by the HRC, do not hold any legally cognizable interest in the proceedings and would not
constitute competent or relevant witnesses in a formal court proceeding.

3. Many witnesses, if not, in fact, nearly all witnesses advance patent and multiple layered hearsay.
4. Many witnesses offer opinions which would require an expertise that is not necessarily, or otherwise evidently, possessed by

the witness.
5. Even where one might suspect that a proffered “expert witness” might have appropriate credentials to offer an expert opin-

ion, those credentials are nearly never properly stated or established on the record. Moreover, “expert testimony” is proffered with
no advance notice or disclosure to other parties or interested persons in the form of an expert report or otherwise, as would be
required in a Court of Common Pleas.

6. There appears to be no opportunity whatsoever, let alone a reasonable opportunity, to conduct cross examination of the state-
ments or testimony of any witness.

7. Records and documents of all type and nature are submitted to the HRC without authentication or other traditional proffers
of relevance, materiality or competency, reliability, and/or qualifications of the authors that would be expected within a traditional
court proceeding. Further, a great many documents appear to be submitted to the HRC at a time subsequent to the taking of “tes-
timony,” when the documents’ proffered significance might be meaningfully developed or challenged. Equally importantly, it is not
entirely clear how the City confirms that the documents that it includes in the Return are the same documents or the complete set
of documents, submitted to the HRC, as there is no record made of what documents are, in fact, submitted to the HRC at the time
of their submission. It is also not entirely clear whether or what documents included in the Return are served on any party (or
other interested person) prior to the HRC decision.

8. Other documents, including: letters, position statements, executive summaries of reports, and summaries of past discussions,
and miscellaneous legal argument memorandum are submitted to the HRC (that, in turn, quote or incorporate by reference other
documents, only some of which, themselves appear to be proffered or made a part of the record, but) all of which would be objec-
tionable in a traditional court proceeding primarily on the basis that they constitute inadmissible hearsay, unqualified expert opin-
ion, or are otherwise incompetent or inadmissible for numerous other reasons.

9. In what appears to be a genuinely earnest attempt to fulfill its statutory obligations, the HRC issued a “Response to the
Economic Hardship Petition [regarding St. Nicholas Church]” (hereinafter “Response”) following its ruling. The Response
includes a brief summary of the evidence presented and a set of findings of fact. In this case, however, because of the language
employed in the Response, it is not always clear what facts are being specifically found by the HRC itself, as opposed to what facts
may have been asserted by one or many parties or persons otherwise involved in the hearings before the HRC.

Of equal significance, while the Response (and finding of facts included therein) is issued under cover of letter with an HRC
letterhead, (including identification of HRC members) the letter is signed only by a Historic Preservation Planner, an individual
who does not, herself, appear to be a member of the HRC. This, unto itself, is entirely acceptable; however, neither the substance
of the letter nor the Response itself is, anywhere or in any manner, explicitly adopted by the actual members of the HRC. While I
would fully expect that the members of the HRC reviewed and (that at least a majority) approved both the letter and Response
before they were issued, that fact, if accurate, is not made apparent, or recorded anywhere. If there was a vote on the findings as
set forth in the Response, such a vote is not recorded anywhere.3 Because there is no explicit indication that the Response is
reviewed or adopted by each of the HRC members, I am constrained to add the following observation that is, admittedly, less
directly and substantively material but, nonetheless, under these circumstances, a material cause for concern. If the Response that
was filed in this case was reviewed by each of the HRC members before its issuance, all of them failed to identify several instances
where the Response is simply unintelligible, and/or any of the more than modest number of apparent typographical errors
contained in the Response.

In light of all of the above, I maintain serious reservations as to whether the “findings” included as part of the Response issued
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by the HRC in this case constitute actual findings of the HRC members. Inasmuch as it is the function of this Court to review the
findings of the HRC and to determine whether they are supported by the record, my concerns with respect to whether the HRC
members, themselves, actually issued, or agreed with, the findings set forth in the HRC’s Response to the Petition for Economic
Hardship are not insignificant.

I hurry to add that given the volume and the nature of the work before the HRC, minor typographical errors and the like are to
be expected and they are, unto themselves, of no import to me.4 Further, it is understood that the standards for the admissibility of
evidence and the degree of procedural formality that apply before the HRC is less rigorous than that employed before a Court of
Common Pleas. See 2 Pa.C.S.A. § 551-555. Nonetheless, due process protections do attach to administrative proceedings, and the
combination of all of the above raises serious questions regarding the due process afforded the parties in the proceedings below. 

Notwithstanding the concerns I note above, because the parties have not raised any specific concerns or arguments in the briefs
submitted to this Court relevant to the nature of the proceedings below and/or the underlying “record” in this case5, I have attempted
to accept the Return, and the “evidence” and “testimony” contained therein, at face value wherever reasonably and prudently
possible. Having stated that, certain limitations to the “evidence” and “testimony” available cannot be ignored.

Factual History
Applicant acquired the Subject Property through several transactions beginning with purchases between 1911 and 1956, at a

total cost of $59,201.6 The Subject Property is presently zoned urban industrial, but it was once a part of a vibrant, albeit small,
community located along what is now State Route 28. Importantly, both the character of the surrounding area and the physical lim-
itations of the Subject Property have changed dramatically over time. State Route 28 has continually evolved into a major traffic
artery providing access to and from the northeastern suburbs of the City of Pittsburgh. This development has rendered State Route
28, particularly at the location of the subject property, a highly congested roadway. Efforts to expand the State Route 28 corridor,
and thereby improve and remedy congestion problems along the same, directly at and near the Subject Property, have been ongo-
ing for decades and continue to the present. Precisely because of this ongoing roadway development, the neighborhood that once
surrounded the Subject Property and provided the population base for the congregation of the Church that sits on the Subject
Property has completely disappeared. There are, in fact, no homes, and only a single business7 or other occupied or useable struc-
ture along the State Route 28 corridor, near the Subject Property. The Subject Property abuts State Route 28, and the physical
buildings and structures on the property are located only a few feet from the roadway itself. The buildings on the Subject Property,
including the Church and a rectory building, are themselves “boarded,” vacant, and no longer open to the public. The property
appears to be no longer legally accessible by sidewalk or other private property and is not safely accessible by roadway.

Applicant is the St Nicholas Parish Charitable Trust, an entity dedicated to the promotion of charitable, religious and educa-
tional goals generally, and at this time in its history, the charitable, religious and educational goals of the congregation of St
Nicholas/Millvale in particular. As the Subject Property began to deteriorate, grow obsolete, and lose its supporting neighborhood
and congregation, the congregations of the former St. Nicholas/Northside (the Church on the Subject Property) and St.
Nicholas/Millvale appear to have “merged,” leaving the St. Nicholas/Millvale church and congregation as the surviving entity. As
a part of that “merger” the Applicant appears to have maintained the titled ownership of the Subject Property and remains respon-
sible for its ongoing costs and maintenance. The Applicant appears to draw its operating funds from the offerings of the St.
Nicholas/Millvale congregation.

Applicant supported its request for a Certificate of Appropriateness and a Certificate of Economic Hardship8 with a verified
statement asserting that it is presently burdened with costs due to insurance, water bills, and electricity bills which amount to an
undue hardship and an economic burden on the parish. More importantly, Applicant further asserts that absent the demolition of
the structures on the property, including the historically designated church structure, Applicant can neither put the Subject
Property to any reasonable use nor expect any reasonable return from the Subject Property.

Applicant relies, in part, upon a September 28, 2011 real estate appraisal that concludes that:

… the building and site improvements are in poor condition and are deteriorating. Their structural soundness is in decline
and they pose a safety threat. Reconfiguration of State Route 28 will severely limit access to the site and the buildings
have no functional utility.

The appraiser, Anthony C. Barna, placed a value of negative $670,000 on the Subject Property. He further opined that the Applicant
has no reasonable use for the Subject Property in its present condition and that the Subject Property has a greater value as an
“unimproved site” (i.e. by razing the buildings on the property) than in its current “improved” condition (i.e. with the current
buildings). In his report, Barna places a negative $210,000 value on the property as an “unimproved site.” It is important, however,
to understand that Barna’s “improved site” value reflects Barna’s opinion as to the present value of the subject property if required
to incur reinforcement costs (as estimated by the Patel report, discussed below) in order to stabilize the structures (not, if already
stabilized) and his “unimproved site” value reflects Barna’s opinion as to the present value of the subject property if permitted to
be rendered unimproved in the future, (not, if already unimproved).

While Barna considered “improved” institutional comparables in his appraisal analysis, because he determined that the build-
ings on the subject site were obsolete, he concluded that the subject property in an “unimproved” condition rendered the greatest
value. Barna identified three “unimproved” land value comparables with sale prices of $39,900, $160,000, and $28,000. Although
the specific methodology employed is not explicitly stated9, it appears that utilizing some averaging of these unimproved compa-
rable values (with allowance for variable acreages), and the Applicant’s demolition cost estimates, Barna arrived at the negative
$210,000 “unimproved” appraisal value.

Applicant further proffered an April 2011 engineering study titled: Present Evaluation of St. Nicholas Church conducted by
DTE Consulting, Inc., authored by Prakash J. Patel, PE, which noted that the church building had developed wall cracks includ-
ing “a major vertical crack which will cause failure of the wall, if not immediately attended to;” the rear retaining walls were in
danger of failure which “could cause the entire church to fall (domino effect) and create a catastrophic situation for traffic on State
Route 28;” the rear garden wall was unstable and “needs restoration now;” the front garden wall is “bulging towards Route 28 and
has large cracks and is in very deteriorated condition toward its west end;” the parking lot retaining wall has large cracks with
roots growing through them and is being further compromised by soil erosion and uncontrolled vegetation growth, such that “[t]his
wall will fail in the near future and should be restored”. The report further estimated the cost of necessary restoration of the
historic structures on the subject property was in excess of 2 million dollars. While this estimate appears unchallenged as to the
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monetary costs of the identified work, the HRC did receive testimony from several witnesses (see Mennitti, Brnardic and
Pfaffman) asserting that none of the identified work was actually needed as the buildings and walls were, in the opinion of the
witnesses, all structurally sound and not in need of any repairs.10

Applicant asserts that the responsible estimates for demolition range between $98,400 - $164,444 for the Church building alone
and between $158,400 - $284,296 for all of the structures. Asbestos remediation estimates for the Church and rectory building
ranged from $115,000 - $252,000. These cost estimates appear unchallenged.

Applicant further proffered that its obligation to maintain the subject property imposes an approximately $1,800 per month
financial obligation upon the St. Nicholas/Millvale parish. These expenses constitute approximately 17 percent of the monthly
freewill offering of the Millvale church. Father Whalen, Pastor of the Millvale church and Trust Administrator for Applicant,
further testified that the Millvale church was “down to 225 parishioners and that many efforts have been made” to reduce the
economic loss associated with the ongoing maintenance of the Subject Property.

In further support of its request for a Certificate of Economic Hardship, the Applicant describes the historical efforts to sell the
Subject Property. The Applicant notes that although over the years there have been several efforts to sell the property to specific
buyers, each of these efforts ultimately failed. In particular, a 2006 contingent sales agreement reached between the Croatian
American Cultural and Economic Alliance (hereinafter “CACEA”) and the Applicant to sell the property for $245,000 (per HRC
findings, but $325,000 per Applicant’s Certificate of Economic Hardship application) was ultimately rejected by CACEA on account
of the Applicant’s requirement that covenants restricting use of the former church building in accordance with Canon law be adopted
as a part of the agreement.11 In 2006, the Folieri Group made an offer to acquire the Subject Property for $350,000, however, that
sale failed because the Folieri Group failed to obtain adequate financing to support the sale. Although not asserted by Applicant in
its Certificate of Economic Hardship application, the HRC found that in 2008, notwithstanding Applicant’s continued insistence on
covenants restricting use of the former church building in accordance with Canon law, CACEA renewed its offer to purchase the
Subject Property at a base purchase price of $44,000, plus 10 percent of all funds raised by CACEA for the building within the
following five years. (CACEA estimated that it could raise 5 million dollars, thereby netting the Applicant an additional $500,000).12

This offer did not result in a sale. In 2009, Lamar Advertising extended a contingent offer to purchase the subject property for
$185,000. This offer included contingencies insisted on by Lamar, the purchaser, that the Northside Leadership Conference (here-
inafter “NSLC”) would accept title to the property and extend a lease agreement, with appropriate municipal approval, to permit
Lamar to erect a billboard. This did not occur and the deal was never consummated. In 2011, the NSLC purportedly offered to
purchase the subject property for $1. This offer, however, was contingent upon the performance and positive findings of a geotech-
nical study that was never commissioned.

The precise details of each of these attempted sales are in many respects disputed, particularly as to who was ultimately respon-
sible for the fact that none of them were ultimately consummated. The record on this important issue is extremely spotty and full
of unverified allegations and assertions. It is far from clear what the HRC relied upon in concluding that Applicant was the cause
of each of the failed sales, but such a finding is without adequate support based upon any reasonable review of the record. What
is agreed to by all, however, is that none of the contingent sales agreements have actually been consummated.

Of course, the HRC considered other evidence in addition to that proffered by Applicant. In particular, the HRC relied upon
testimony and documentation submitted by and on behalf of community leaders, neighbors and community groups and supporters.
In addition, the HRC accepted evidence and statements from individuals who reside near and/or have taken an interest in the local
neighborhood and the historical and cultural issues surrounding the Church and the Subject Property. Statements were made by
many individuals who variously spoke in support of saving the Church from demolition for a variety of personal, communal, and
cultural reasons.

In particular, NSLC and CACEA commissioned, obtained, and submitted to the HRC two reports. The first, a November, 2009
Feasibility Study for Pittsburgh’s National Immigrant Museum and Trail prepared by the Astorino architectural firm describes the
architectural and structural improvements that could be made to the Subject Property to permit it to be operated as a national
immigrant museum. The second is a Market Study for a Proposed Immigrant Museum at the Former St. Nicholas Church, prepared
for the Preserve Croatian Heritage Foundation c/o Mark T. Fatla, Esquire, Executive Director, Northside Leadership Conference
by Paul D. Griffith, MAI Managing Director of Integra Realty Resources and delivered under cover of letter dated August 4, 2009.

Mark Fatla, the Executive Director of the NSLC spoke, and submitted subsequent documentation, advancing the most devel-
oped and organized argument proffered in opposition to the Applicant’s request. Most significantly, Fatla asserted and argued that:
1) Applicant’s claims regarding the risk of imminent collapse and safety risks associated with the structures were not accurate; 2)
Applicant’s holding costs were over-stated; 3) there existed available reasonable re-uses of the Subject Property as described in
the Astorino and Market Study reports described above; 4) Applicant could obtain a reasonable return on the Property by devel-
oping the property consistent with those reports or by sale to another who could; 5) Applicant had unnecessarily rejected prior sale
opportunities; 6) Applicant had not adequately marketed the Subject Property, and 7) that the NSLC was prepared to purchase the
property for $1, if a positive geotechnical study could be obtained.

In resolving conflicts in all of the proffered testimony, the HRC may be presumed to have engaged in a credibility analysis to
which this Court recognizes it is largely bound. Appeals from HRC decisions are governed by Local Agency Law 2 Pa.C.S.A §751.
et. seq. Where a complete record exists as to a particular finding of the HRC, the scope of the Court’s review is limited to deter-
mining whether the HRC’s findings on that issue are supported by substantial evidence. Id. § 754(b). The Court “must affirm the
local agency unless it is determined that constitutional rights were violated, that an error of law was committed, that the proce-
dure before the agency was contrary to statute or that necessary findings of fact were unsupported by substantial evidence.” Public
Advocate v. Philadelphia Gas Commission, 674 A.2d 1056, 1060 (Pa. Cmwlth. Ct. 1996).

Legal Analysis
The controlling case law with respect to the issues involved in this case is found in the decision of the Pennsylvania Supreme

Court City of Pittsburgh v. Weinberg, 544 Pa. 286, 676 A.2d 207 (Pa 1996). In Weinberg, the Supreme Court concluded that the HRC
properly denied the Weinberg’s application for demolition of their historically designated home. In doing so, the Court addressed
the historical framework of the constitutional issues implicated by historical designations of private property. Because it consti-
tutes the clearest expression of the relevant legal issues, the Weinberg analysis is set forth herein at length:

The City of Pittsburgh, Historic Review Commission (“Commission”) appeals from the Order of the Commonwealth Court
which affirmed the Allegheny Court of Common Pleas’ reversal of the Commission’s refusal to grant a certificate of
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appropriateness for the demolition of [the Gateway House] a designated historic structure.
…

In reaching its determination that the Gateway House could not be renovated in an economically feasible manner, the
Commonwealth Court relied on the seminal United States Supreme Court case Penn Central Transp. Co. v. New York City,
438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978), as well as this Court’s decision in United Artists’ Theater Circuit v. City
of Philadelphia, 535 Pa. 370, 635 A.2d 612 (1993). In Penn Central, the Landmark Preservation Commission of New York
City designated Grand Central Terminal as a landmark. The owner of the terminal subsequently entered into a contract
with a company to construct a multi-story office tower over the terminal. The Preservation Commission rejected the plans
for the office tower construction because it believed that the terminal’s historic and aesthetic features would have been
adversely affected. The owner did not seek judicial review of that decision but instead filed suit in state court claiming
that the historic designation constituted a taking of its property without just compensation in violation of the Fifth and
Fourteenth Amendments to the United States Constitution. The trial court agreed and held that the landmarks law, as
applied to the owner, was unconstitutional. The New York Court of Appeals ultimately reversed that decision. The United
States Supreme Court affirmed and held that the law did not constitute a taking of the owner’s property within the mean-
ing of the Fifth Amendment as made applicable to the states through the Fourteenth Amendment. Penn Central, 438 U.S.
at 138, 98 S.Ct. at 2666, 57 L.Ed.2d at 657.

The Supreme Court in Penn Central reaffirmed the principle that “[s]tates and cities may enact land-use restrictions or
controls to enhance the quality of life by preserving the character and desirable aesthetic features of a city.” 438 U.S. at
129, 98 S.Ct. at 2661, 57 L.Ed.2d at 651 (citations omitted). It stated, however, that the impact of such restrictions must be
considered in order to determine whether the interference with the property “is of such a magnitude that ‘there must be
an exercise of eminent domain and compensation to sustain [it].’ ” Id. at 136, 98 S.Ct. at 2665, 57 L.Ed.2d at 656 (quoting
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413, 43 S.Ct. 158, 159, 67 L.Ed. 322 (1922)). The Court thus concluded that
the historic designation of Grand Central Terminal was not a taking because it did not in any way interfere with the
owner’s “primary expectation concerning the use of the parcel.” Id. at 136, 98 S.Ct. at 2662, 57 L.Ed.2d at 656.

More recently in United Artists’ Theater Circuit v. City of Philadelphia, 535 Pa. 370, 635 A.2d 612 (1993), this Court con-
cluded that the designation of property as historic without the consent of the owner does not constitute a taking pursuant
to Article I, Section 10 of the Pennsylvania Constitution. In so holding, we acknowledged that “this Court has continually
turned to federal precedent for guidance in its ‘taking’ jurisprudence, and indeed has adopted the analysis used by the
federal courts.” Id. at 377, 635 A.2d at 616. After undertaking a thorough review of our past reliance on federal case law,
we identified three conditions that determine whether governmental action constitutes a taking requiring just compensa-
tion. Id. at 381, 635 A.2d at 618. The condition of particular concern here is that “the means [employed by the govern-
ment] must not be unduly oppressive upon the property holder, considering the economic impact of the regulation....” Id.
To this end, we have recognized that “action in the form of regulation can so diminish the value of property as to consti-
tute a taking.” Id. at 379, 635 A.2d at 617 (quoting Andress v. Zoning Bd. of Adjustment of Philadelphia, 410 Pa. 77, 85, 188
A.2d 709, 713 (1963)) (further citation and emphasis omitted). “However, the mere fact that the regulation deprives the
property owner of the most profitable use of his property is not necessarily enough to establish the owner’s right to
compensation.” Id.

In a case factually similar to the instant case, the Commonwealth Court in First Presbyterian Church v. City Council of
York, 25 Pa. Cmwlth. 154, 360 A.2d 257 (1976), upheld the city council’s denial of a permit to demolish an historic struc-
ture known as York House. In addressing the Church’s claim that the council’s actions constituted a deprivation of prop-
erty rights without due process, the Commonwealth Court adopted the test articulated by the Fifth Circuit in Maher v.
City of New Orleans, 516 F.2d 1051 (5th Cir.1975), cert. denied, 426 U.S. 905, 96 S.Ct. 2225, 48 L.Ed.2d 830 (1976), which
required the property owner to show “that the sale of the property was impracticable, that commercial rental could not
provide a reasonable rate of return, or that other potential use of the property was foreclosed.” First Presbyterian, 25 Pa.
Cmwlth. at 161, 360 A.2d at 261 (quoting Maher, 516 F.2d at 1066). Applying that test, the Commonwealth Court concluded
that the refusal of the permit to demolish the structure did not go so far as to preclude the use of York House for any
purpose for which it was reasonably adapted. First Presbyterian, 25 Pa. Cmwlth. at 161, 360 A.2d at 261. Accordingly, it
held that the Church did not meet its burden of proving that the city council’s actions constituted a taking without just
compensation. Id. at 162, 360 A.2d at 261.

Importantly, the Weinberg Court went on to state:

As the United States Supreme Court has observed, questions concerning the economic impact of governmental actions
are essentially answered by ad hoc, factual inquiries that focus on several different factors. Penn Central Transp. Co. v.
New York City, 438 U.S. 104, 124, 98 S.Ct. 2646, 2659, 57 L.Ed.2d 631, 648 (1978). Two important factors identified by the
Court in conducting this inquiry are “[t]he economic impact of the regulation on the claimant and, particularly, the extent
to which the regulation has interfered with distinct investment-backed expectations....” Id.

…

Our decision is bolstered by the fact that prior to the time of their purchase, Appellees knew that the Gateway House had
been given an historic designation and were aware of the consequences of such a designation. (R.R. at 69a). The fact that
they did not engage the services of an architect or contractor to estimate the cost or feasibility of restoring the Gateway
House cannot serve as a basis for their claims of economic hardship after the fact.

Weinberg, 544 Pa. 286, 676 A.2d 207 (Pa 1996)
Accordingly, pursuant to our jurisprudence, the ability of a municipality to enforce restrictions on the use of private property

based upon historic designation is limited by the determination of whether such a historic designation of private property, and
its incumbent restrictions, deprives the owner of their primary and fundamental economic expectations from the property. If
the historic designation serves to deprive the owner of their primary and fundamental economic expectations, then it consti-
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tutes a taking, which taking would be impermissible as unconstitutional in the absence of an eminent domain proceeding and the
award of just compensation to the owner (which, of course, did not occur in this case). A historic designation is not, necessarily,
unconstitutional if it limits only some of, or only the most profitable of, the economic expectations of the owner. In fact, a historic
designation will be permitted if it leaves the private property owner with any reasonable return or reasonable use of the property,
but is impermissible if it “interfere[s] with distinct investment-backed expectations” of the owner.

The City of Pittsburgh has codified a standard that is, in all material respects, consistent with the above-described precedent.
Where a private property owner in the City of Pittsburgh applies for a Certificate of Economic Hardship in order to demolish a
historic structure, § 1101.06(b)(2) of City Code controls and states that:

The Commission shall only approve an application for a Certificate of Economic Hardship upon a determination that the
denial of the certificate of appropriateness, except in the case involving a certificate of appropriateness for alteration, has
resulted in the denial of all reasonable use of and/or return from the property.

Pittsburgh City Code, §1101.06(b)(2)

Reasonable Return on Sale
In this case, Applicant is a Trust, devoted to fostering and promoting religious tenets, charitable principles, and educational

objectives,13 but this does not materially alter the analysis of this court. Applicant is entitled to the same protections of its property
rights as any other member of the community. As such, this Court will apply the same “rational economic actor” analysis that would
apply to any private property owner under the facts and circumstances of this case. 

The Applicant has asserted that the current fair market value of the Subject Property is a negative $670,000 (as improved) and
negative $210,000 (as unimproved). These appraisal figures, while perhaps not universally accepted by all persons interested in
this matter, do constitute the only competent expert opinion testimony or evidence with respect to the fair market value of the
Subject Property presented to the HRC. As such, I conclude that the parties and the court are bound to accept these values for pur-
poses of the relevant economic analysis in this case. These values give rise to an interesting factual scenario that does not appear
to have been directly addressed by Pennsylvania case law to date.

In Weinberg, the Pennsylvania Supreme Court concluded that a historic designation of a property that serves to foreclose the
possibility of maximum profit, but does not foreclose the possibility of a more modest profit, does not give rise to a basis for the
issuance of a Certificate of Economic Hardship. In this case, utilizing the Barna appraisal values, Applicant cannot obtain any profit
on the sale of the Subject Property, modest or otherwise, whether historically designated or not. In lay terms, the Subject Property
is “upside down.” It constitutes a liability under even the best possible circumstances consistent with Applicant’s appraisal values.
Applicant asserts that if permitted to demolish the buildings on the property, its liability will be less, but Applicant does not assert
that it is being deprived of any actual profit by function of the historic designation. If Applicant’s appraisal evaluations are
accurate, Applicant will not be able to sell the Subject Property for a profit under any circumstances as no reasonable, ration-
al economic actor would purchase it for a positive monetary amount (given the liabilities allegedly associated with it) whether
the property remains designated as a historic structure or not.14

Nonetheless, the historic designation of the Church on the Subject Property can and, in my judgment, does still deprive
Applicant of its primary and fundamental economic interest in the Subject Property. According to Applicant’s appraisal, there
exists an approximately $460,000 difference in the fair market value of the Subject Property as improved or unimproved. The his-
toric designation prevents Applicant from “un-improving” the property, i.e. demolishing and removing the buildings. If Applicant
were permitted to demolish and remove the buildings, it could do so, but only by incurring an additional liability in the amount of
the cost of demolition (demolition cost estimates range from $158,400 to $284,296). Accordingly, the historic designation currently
increases Applicant’s liability with respect to the Subject Property in the amount of the improved value of the Subject Property
minus the unimproved value of the Subject Property ($670,000 minus $210,000 = $460,000) minus the demolition costs (from
$158,400 to $284,296), or $460,000 minus (from $158,400 to $284,296). This calculation results in an increased economic liability
suffered by Applicant as a result of the historic designation of the Subject Property in the total amount of $175,704 to $301,600.
This value is not lost profit, but is rather, (in light of Applicant’s inability to otherwise utilize the Subject Property, as discussed
below), more in the nature of an assured future loss suffered as a result of the historic designation.

It might be argued that because Applicant can secure no profit from a sale of the Subject Property, its economic expectations
cannot be met under any circumstances and, therefore, the historic designation does not impermissibly interfere with its primary
or fundamental economic expectations. But this argument ignores both the “holding cost” and “upside-down sale” liabilities
incurred. While not directly relevant, unto itself, Applicant currently confronts an ongoing “holding cost” liability of $1,800 per
month merely to maintain a property for which it has no useful purpose. Applicant cannot simply walk away from the property
without incurring ongoing liability in the form of taxes, utilities, insurance costs (or the risk of uninsured premises liability judg-
ments). Accordingly, Applicant is rationally and economically compelled to “cut its losses” and relieve itself of its ongoing “hold-
ing cost” liability by accepting a loss on the property now.

The legal question these facts create, that this Court must answer, is whether Applicant can be compelled to accept a $175,000
to $300,000 larger loss upon the transfer/sale of the Subject Property because of the historic designation. Pursuant to Weinberg,
the need to respect a private property owner’s primary or fundamental economic expectations for purposes of a “taking” analysis
does not necessarily, rise to the level of ensuring the property owner’s ability to secure maximum available profit from the sale of
the private property. In my judgment, however, a private property owner’s primary and fundamental economic expectations surely
must include the ability to divest oneself of an ongoing monetary liability at the lowest possible loss. This is particularly true where
the investment-backed economic expectations are developed without the benefit of knowledge that the private property would
someday be impacted by a historic designation. Importantly, as discussed above, the Weinberg court stated: 

…prior to the time of their purchase, [the Weinbergs] knew that the Gateway House had been given an historic designation
and were aware of the consequences of such a designation. The fact that they did not engage the services of an architect
or contractor to estimate the cost or feasibility of restoring the Gateway House cannot serve as a basis for their claims of
economic hardship after the fact.

In this case, Applicant, and more importantly, the original purchasers and builders of the Church, who ultimately donated the
Subject Property to be held in trust by the Applicant, were not aware of the historic designation prior to the purchase and con-
struction efforts on the site of the Subject Property. In fact, the designation occurred years after Applicant’s donor’s purchase of
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the Subject Property and construction of the Church, and contrary to the wishes of the Applicant and its congregation at the time
of the designation. The Applicant cannot be faulted here (as the Weinbergs were) for failing to adequately guard against the
economic impact of, or limit their investment-backed economic expectations based upon, the historic designation. 

I conclude, therefore, that the historic designation serves to impermissibly increase the Applicant’s economic liability contrary
to Applicant’s reasonable, primary, and fundamental investment-backed economic expectations in the property. Based upon the
above, and utilizing the reasoning provided in Weinberg, I conclude that the historic designation in this case, to the extent that it
affects the actual economic liability of the Subject Property, constitutes an impermissible taking as it deprives Applicant of its
fundamental economic interest in the Subject Property. In the absence of an eminent domain proceeding with just compensation
paid to Applicant, a Certificate of Economic Hardship must be issued, unless a reasonable use of the property is otherwise avail-
able to the Applicant.

Reasonable Use
The Weinberg holding dealt directly with only the economic expectations of the costs of a potential renovation and/or the

reasonable return on a resale of the property. The Weinberg holding does not directly address the question of “re-purposing”
the property, as has been proposed by interested persons in this case.

Persons opposed to the issuance of a Certificate of Hardship, have proposed that the Subject Property can be repurposed to
develop an immigration museum. Two reports have been proffered as supportive of this proposal. While this re-use/repurpose plan
is hopeful, and the desire to implement such a plan might be laudable, there exists no real evidence of record to support the
contention that it is possible, let alone plausible or reasonable to do so.

As described above, the HRC received into evidence a November, 2009 Feasibility Study for Pittsburgh’s National Immigrant
Museum and Trail prepared by the Astorino architectural firm describes the architectural and structural improvements that could
be made to the Subject Property to permit it to be operated as a national immigrant museum. In its findings of fact, the HRC specif-
ically credited the Astorino feasibility study as a basis for its decision.

I take no issue with any of the specific findings, opinions, or proposals set forth within in the Astorino study. The study does not,
however, support the findings that the HRC appears to draw from it. Most notably, as a fundamental predicate to the feasibility of
the construction of a national immigrant museum, the Astorino firm report estimates that seven million dollars would be required
to renovate the buildings currently on the property. I do not doubt that with the benefit of seven million dollars, the subject prop-
erty could be physically converted into a building that could house a museum. Nowhere within the record presented to this Court,
or otherwise made available to the HRC, is there any evidence to support the suggestion that anybody can, or that any responsible
party would attempt to, raise seven million dollars in seed money to invest in the renovation of buildings on the Subject Property
for purposes of developing and operating an immigrant museum.15

The HRC also received into evidence a Market Study for a Proposed Immigrant Museum at the Former St. Nicholas Church,
prepared for the Preserve Croatian Heritage Foundation c/o Mark T. Fatla, Esquire, Executive Director, Northside Leadership
Conference by Paul D. Griffith, MAI Managing Director of Integra Realty Resources and delivered under cover of letter dated
August 4, 2009.16 This Market Study purports to examine the question of the feasibility and need for an immigrant museum in the
Greater Pittsburgh Metropolitan Area.

The Market Study provides a great deal of interesting information regarding various characteristics of museums and museum
operations, the nature of currently available entertainment venues and museums in the Greater Pittsburgh Area, a review and
description of the Subject Property, the buildings and neighborhood involved, background historical information with respect to
the story of immigration in the Greater Pittsburgh Area, and even a proposed “stabilized operating budget” for the proposed museum.
Ultimately, the study concludes that:

an immigrant museum in a 20,000 square foot customized museum building could generate annual attendance of approx-
imately 25,000 while operating on a budget of approximately $550,000. The expectation would be that revenue to meet a
$550,000 budget would be generated from 1) Earned Income, 2) Government Funding, 3) Private donations, and 4)
Investment Income.

Like the Astorino report, however, nowhere within the Market Study do the authors support or provide any reasonable basis for
the conclusion that either a 20,000 square foot customized museum building could be created in the first instance, or that the oper-
ators of a museum in such a building could, in fact, maintain a revenue stream of approximately $550,000 a year based upon earned
income, government funding, private donations, investment income, or any other source.

While the Market Study does assert the author’s positive ultimate opinions with respect to the level of interest that might be
generated in such a museum in the Southwestern Pennsylvania region, and a variety of positive opportunities that exist with
respect to the building site, including location, background and history, the authors also note numerous limitations that would, or
at least should, give rise to grave concerns to prospective investors in such an endeavor. For instance, the fact that other existing
museums in the area already provide treatments of immigrant history, the unavailability of traditionally comparable or otherwise
reasonably accessible parking and “above normal challenges” particular to the age and layout of the structure proposed as the
physical housing for the museum are among the most glaring. These plainly negative aspects of the proposed museum plan are
never meaningfully addressed by the study. They are, rather, only noted and presumptively ignored. Moreover, no discussion of the
obvious availability of other potential locations for a proposed immigration museum is even undertaken – as if to suggest that the
developers of such a project, if such persons existed, would consider no location but the Subject Property for this proposed museum.

Additionally, the Market Study quite understandably includes a variety of assumptions and limiting conditions that are impli-
cated by the facts of record in this case. The authors of the Market Study assume that the “title is marketable and free and clear
of all liens, encumbrances, encroachments, easements and restrictions.” While the authors may have implicitly recognized that
they were dealing with a historic building, the historic designation of the building, itself would plainly constitute an encumbrance
and restriction on the building. In addition, the Applicants have repeatedly insisted that as the Subject Property is a former church,
several canonical restrictions would apply to its future use, any one of which could easily constitute a material encumbrance. The
Market Study assumes that “there is no asbestos in the property.” The bid proposals identifying estimated asbestos remediation
costs of $115,000 - $252,000 submitted by Applicant suggest that this assumption may not be accurate. The assumptions and
limiting conditions go on to include a variety of other limiting factors most notably that “information, estimates, and opinions
contained in a report obtained from third party sources are assumed to be reliable and have not been independently verified and
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that information furnished by others is believed to be reliable but no warranty is given for its accuracy.” The authors further state
“we accept no responsibility for considerations requiring expertise in other fields. Such considerations include but are not limited
to, legal descriptions and other legal matters such as legal title, geologic considerations such as soils and seismic stability, and civil,
mechanical, electrical, structural and other engineering and environmental matters.” While this Court has no cause to question or
challenge the credentials and qualifications of the authors with respect to realty development, management, marketing and sale,
it is not clear what expertise the authors bring with respect to museum operation, budgeting, (governmental, private, or charita-
ble) fundraising, or advertising. There are additional material assumptions and limitations identified, but the above examples
suffice to demonstrate the point.

How it is that the authors can ultimately conclude (even based upon the proffered facts and information made available to them
from others, for which they, quite understandably, do not vouch), that an immigrant museum could generate the necessary level of
interest and support is neither stated within, nor can it be reasonably inferred from, the Market Report. The ultimate conclusions
offered by the authors in this regard are precisely that – bald conclusions, without the support of any meaningful substantive analy-
sis drawing on principles from the appropriate professional fields to support them.

Additionally, and perhaps most significantly, while the above-described reports have been generated, no committed investors
or operators of such an endeavor have been identified. Moreover, in my judgment, nothing in our law could plausibly be interpreted
to require the Applicant, itself, to undertake the renovation of the Subject Property at an estimated cost of 7 million dollars, in the
hopes of operating an immigrant museum on a $550,000/year budget, raised from earned income, government, private donations
and investment income revenue streams. For these reasons, I do not find that the conclusion that the Subject Property can be
“repurposed” into an immigrant museum to be satisfactorily supported by substantial evidence in the record before the HRC

Purported Ability to Presently Sell Property for $1

Among the HRC’s findings of fact is the following statement:

The Commission has determined that the financial hardship based on the holding costs was not justified, that the
appraised value was an opinion that justifies the sales price offered of one (1) dollar so no hardship [sic] created. The
Applicant did not make a good faith effort to market the property for-[sic]sale. Purchasers for the property have identified
and justified a re-use of the property and deemed it feasible. Based on this information, the application for economic hard-
ship is not granted.

HRC Factual Findings, Return Exhibit 1. To the extent that the HRC concludes that a $1 sale price on the property was “justified”
in light of the Applicant’s own appraisal values, the HRC is technically correct.17 The HRC’s implied conclusion that a $1 sale would
alleviate the “economic hardship” of on-going holding costs is, however, misplaced. The critical finding is that a $1 offer on the
property in its current condition, (with historically designated buildings and incumbent restrictions) is far in excess of the
Applicant’s own proffered appraisal value (of negative $210,000 if permitted to be “unimproved”) and would, arguably, more than
meet Applicant’s primary and fundamental economic expectations. As described above, given Applicant’s appraisal values, under
a best-case scenario for the Applicant, the Subject Property constitutes a liability (whether historically designated or not).
Accordingly, if there existed credible evidence from which the HRC could conclude that Applicant has an actual present ability to
sell the property for $1, that evidence could arguably support the HRC’s conclusion that Applicant has available to it a reasonable
return on the Subject Property.

I do not, however, conclude that the record supports a finding that the Applicant either has a present, or had a recent, ability to
sell the Subject Property for any positive monetary amount. There exists in the record a recitation of several failed sales of the
Subject Property. There exists some dispute as to who rejected some of those sales, but even allowing a reasonable deference to
the HRC’s credibility determinations, the HRC’s assertion that Applicant rejected each of those sales is simply unsupported. Each
of the sales were contingent and dependent upon agreement as to several matters important to all parties, including some unique
to the Applicant with respect to canonical restrictions. In addition, it is evident that on several occasions the failure to consummate
the agreement had nothing to do with Applicant’s unwillingness, but rather the proposed purchaser’s unwillingness or inability to
satisfy certain contingencies important only to the purchaser, or to obtain adequate financing.

Perhaps most significant, and illustrative of the dynamic involved, is the most recent set of negotiations in the Fall of 2011,
immediately preceding the HRC proceedings, wherein the parties negotiated a contingent “agreement in principle” whereby NSLC
would purchase the Subject Property for $1. The terms of this contingent agreement were memorialized in both a September 2,
2011 Memorandum authored by counsel for Applicant directed to City Council President and the NSLC Executive Director, Mark
Fatla (See Return Exh. 14) and in a Position Statement prepared by the Mark Fatla on behalf of the NSLC and submitted to the
HRC (See Return Exh 15). These documents each describe the terms of a contingent agreement of sale with the only significant
outstanding condition being the conducting of a geotechnical study with positive results. It is not entirely clear from the record
why this agreement has not been consummated, but what is clear, is that it has not. According to the NSLC Executive Director, the
NSLC won’t commit to the pay for the geo-technical study without a deal, and the Applicant won’t agree to a deal without a com-
mitment to buy regardless of the geotechnical study results. Importantly, however, either party to the proposed sale had the capac-
ity to prepare, sign and deliver a sales agreement stating their commitment to a sale/offer and requesting the other’s commitment
to a sale/acceptance, yet neither appears to have done so to date. If there is an opportunity to sell or buy the Subject Property, a
commitment to that opportunity ought to have been formally exercised by now. Contingent agreements in the absence of formal
commitment are, to date, merely illusory.18

In my judgment, the HRC’s determination that Applicant did not make a good faith effort to market the Subject Property for
sale, (while only accurate to the extent that Applicant did not “multi-list” the Subject Property) is not material. Applicant sub-
mitted a fundamentally unchallenged appraisal of the Subject Property. The appraiser does not suggest that his opinions are
impacted by whether the Subject Property has been fully marketed or not.19 There exists no competent contrary evidence with
respect to the valuation placed upon the property by the Applicant’s appraiser.

The HRC finds that “purchasers for the property have identified and justified a re-use of the property and deemed it feasible.”
Given the language employed by the HRC in this instance, it is not clear to me precisely what the HRC intends to state that it finds
with respect to this statement. I accept that individuals who claim to have an interest in purchasing the property (but who plainly
have not yet consummated that interest) have asserted that there exists a reasonable re-use of the property available (which I
discuss above), however, given the language utilized, the HRC does not appear in this finding to explicitly, itself, adopt such a deter-
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mination of feasibility of such a re-use. To the extent the HRC did intend to assert that it found the proposed re-use of the Subject
Property proffered by interested parties as feasible, I conclude that that conclusion is not supported by substantial evidence of
record for the reasons set forth above.

For all the reasons set forth above, I conclude that the HRC’s decision to deny the Applicant a Certificate of Economic Hardship
is not supported by substantial evidence of record, and the HRC decision is therefore reversed. The HRC is respectfully directed
to issue a Certificate of Economic Hardship within 30 days of this Memorandum and Order.

BY THE COURT:
/s/Colville, J.

1 I note that the Return is assembled by counsel for the City. The potential for legal conflict where a party is responsible for assem-
bling the materials that constitute a “record” as informally created, (and presumably maintained) as that which exists in this case
is obvious; although I hurry to note that, in this case, I have absolutely no specific cause for concern regarding counsel for the
City’s efforts in preparing/assembling the substance of the Return.
2 Applicant’s proffers constitute a notable exception, inasmuch as Applicant’s Statutory Appeal filed with this court includes verifi-
cations of materials and testimony submitted to the HRC and to this court in support of Applicant’s appeal from the HRC decision.
3 I recognize that there was an “on the record” vote by the HRC members to deny the Certificate of Economic Hardship, and some
informal findings were posited by some HRC members at that time, but the formal Response with purported findings of fact was
issued a week and a half later without a recorded vote.
4 Indeed, I do not hesitate to confess that this Opinion, itself, is liable to contain a few.
5 Although I note that upon my inquiry of counsel during follow-up argument as to these issues, counsel for Applicant expressed a
shared concern.
6 Specifically, parcels were purchased as follows: 6/1/1911-$1, 10/18/1921-$1,600, 1/2/1928-$6,800, 1/7/1928- $8,800, 8/17/1931-
$41,000, 1/20/1956-$1,000.
7 Which is, itself, currently the subject of eminent domain/condemnation proceedings.
8 The nomenclature utilized for the Certificate of Economic Hardship is a misnomer. As discussed in greater detail below, the ques-
tion is not whether the Applicant is suffering an economic hardship, but rather, whether the historic designation serves to deprive
the owner of the reasonable use of, or reasonable return from, their property and, in so doing, deprives the property owner of their
primary or fundamental economic interest in, or expectations from, the property. Accordingly, the HRC’s (and to a lesser extent,
the Applicant’s) primary focus on the holding costs is not particularly meaningful. While it is understood that ongoing holding costs
incurred by the Applicant on a property for which it has no personal use would motivate the Applicant to seek some other reason-
able use for the property (or compel Applicant to seek to “cut its losses”), the actual holding costs, unto themselves, do not and
may not constitute an “economic hardship” sufficient to warrant the issuance of a Certificate of Economic Hardship for demoli-
tion of an otherwise historically designated structure.
9 Barna does state: “Based on the comparable sales data and the subject’s location, condition and utility to another user, a value of
$50,000 is supported for this property, as improved and reinforced. However, the cost of reinforcement and asbestos abatement is
estimated to be $720,000. Thus, the as is value is a NEGATIVE $670,000.

Three comparable land sales provide support for an unimproved land value of $30,000 per acre or $70,000. Demolition
and abatement costs are estimated at $280,000. Therefore, the value as an unimproved site is a NEGATIVE $210,000.”
10 Notwithstanding this testimony, proffered in opposition to Applicant’s request, the major obstacle apparently presently prevent-
ing a purported interested purchaser from accepting title of the property for a payment of $1 is the need for a geo-technical study
to confirm the structural soundness and solidity of the hillside that the DTE study asserts is at the root of the problems with the
structures on the Subject Property.
11 The canonical basis for these restrictions is not entirely clear to the undersigned; however, the Declaration of Trust plainly man-
dates (among other restrictions) that “Upon any termination of the trust, the Trustee shall dispose of all of the assets of the trust
exclusively for the purposes of the trust, in a manner consistent with Canon Law...” “Canon Law” is defined in the Trust
Declaration as: “such laws, rules, regulations, proclamations or similar directives, promulgated or issued from time to time by the
Universal Roman Catholic Church as primarily found in the Code of Canon Law of 1983, though not exclusively, and the particular
laws that serve all dioceses in the United States as mandated by the United States Conference of Catholic Bishops (and having
received the necessary recognitio of the Holy See), or those particular laws promulgated by the Bishop of Pittsburgh exclusively
for the faithful of the Diocese of Pittsburgh, including any amendments thereto.” While the precise canonical basis for the restric-
tions historically insisted upon by Applicant in negotiations of prior sales of the Subject property are not fully developed in the
record; the record does not support the conclusion that they are merely invented pretextual fabrications designed to undermine
sale negotiations over the years.
12 There was no evidence offered that this estimate was, in any respect, reasonable or supported.
13 According to its Declaration of Trust, the Applicant, “[St. Nicholas Parish Charitable Trust] shall function and shall at all times
be operated exclusively for charitable, religious or educational purposes by conducting or supporting activities exclusively for the
benefit of, to perform the functions of, and to carry out the purposes of the Roman Catholic Church…including the advancement
of religion within in the [St. Nicholas/Millvale parish], under the Pastoral care of the Parish’s own Pastor.”
14 Or for that matter, whether ever designated as a historic structure or not, and whether the buildings, in fact, remain in place or
demolished.
15 I do not intend to discourage anyone from attempting to do so if they see promise in such an undertaking. I, and I would imag-
ine, all involved would be greatly pleased if such a proposal succeeded. But the Astorino report proffered does not meaningfully
purport to contend that such a plan is economically feasible, except to say that with adequate, and abundant, resources the phys-
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ical structure can be built.
16 The letter is also signed by Michelle L. Allerton, Certified General Real Estate Appraiser.
17 Except, see footnote 18, below.
18 Further, and interestingly on this point, if I accept Applicant’s position regarding the purported need and cost to renovate the
structures (and, therefore, the conclusion that the “unimproved” value is greater than the “improved” value,) then Applicant can-
not claim a primary or fundamental economic expectation of any profit on a sale of the Subject Property. If, however, I accept the
position of those who oppose the Applicant’s request with respect to their assertion that there is no current need to reinforce the
buildings, then the Subject Property would arguably have a positive $50,000 current fair market value (per the Barno analysis) and
Applicant could reasonably hope to secure that amount in an arm’s length sale. In this regard, the litigation positions of both
Applicant and those who oppose Applicant’s request undercut each of their respective arguments with regard to whether a $1 sale
price would be sufficient “profit,” or reasonable return, to meet Applicant’s primary and fundamental economic expectations.
Because I conclude that the $1 offer was, in any case, only contingent, I need not reach the question of whether a firm, unquali-
fied, and committed $1 offer would represent a sufficient offer to establish a reasonable return for Applicant, such that the issuance
of a Certificate of Economic Hardship would not be warranted.

This is more than a mere academic observation. Perhaps, the most important thing that I can note in this Opinion is that nothing
in this Opinion or Order prohibits Applicant, and those who oppose Applicant’s request, from entering into a sales agreement at
any time. If the litigation positions of all of the interested parties are to be believed, I suspect that such a result would be satisfy-
ing to all, (including the undersigned). If Applicant is correct about its litigation position, it should be motivated to accept a sale
of the Subject Property at $1. If those who oppose Applicant’s position are correct in their litigation position, then they should be
motivated to pay Applicant a positive monetary value, ($50,000 per the Barna analysis) without contingencies, in order to obtain
the Subject Property. In this regard, both sides should be properly motivated to consummate a deal. Why that has not occurred to
date is a fascinating question.
19 The Weinberg Court addressed a similar issue, concluding that the failure to “full tilt” market a property, or even identify
comparables, did not undermine a real estate agent’s ability to estimate a property’s value, stating:

Mr. Goldblum, Appellees’ real estate expert, testified that he believed the property could be sold as it exists for between
$200,000 and $300,000; as a renovated single family house for $500,000 to $550,000; and as a renovated two family res-
idence for $500,000. (R.R. at 70a, Finding No. 9). Mr. Goldblum qualified these statements by indicating that it was
impossible to know the price that the property would bring until it was put on the market and promoted “full tilt.” (R.R.
at 70a, Finding No. 9). When questioned further by one Commission member, Mr. Goldblum expressed an opinion that
a renovated, single-family residence on the site of the Gateway House could be sold for as much as $800,000. (R.R. at
70a, Finding No. 9).

…
The Commonwealth Court is incorrect that Mr. Goldblum’s estimate of the property’s selling price was incompetent
because of the lack of comparable properties. At the time that he testified, Mr. Goldblum had twenty-three years of expe-
rience in real estate with a particular emphasis on the area of Pittsburgh where the Gateway House is located as well as
a strong interest in historic houses. (R.R. at 234a-235a). The Commission obviously gave greater deference to Mr.
Goldblum’s experience than to the fact that there were no properties comparable to the Gateway House when Mr.
Goldblum rendered his opinion.

Weinberg, 676 A.2d at 212
ORDER OF COURT

AND NOW, this 19th of July, 2012, following review of the Return assembled from the underlying proceedings conducted before
the Historic Review Commission, the pleadings, attachments and briefs filed on behalf of the parties; and following oral argument
on the same, I conclude that the HRC’s decision to deny the Applicant a Certificate of Economic Hardship is not adequately sup-
ported by substantial evidence of record. The decision of the Historic Review Commission is, therefore, reversed. The Historic
Review Commission is respectfully directed to issue a Certificate of Economic Hardship to the Applicant relative to the Property
that is the subject of these proceedings within 30 days of this Memorandum and Order.

BY THE COURT:
/s/Colville, J.

Elmer Leroy Bowman v.
James Becker, Buchanan Ingersoll & Rooney, Abram D. Burnett, Esq.,

John P. Krill, Esq., Linda J. Shorey, Esq., and K&L Gates
Miscellaneous—Malpractice

No. GD 11-023358. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—September 4, 2012.

OPINION
This is an appeal from this Court’s Orders of June 20, 2012 sustaining the Defendants’ Preliminary Objections to the Plaintiff ’s

Amended Complaint and dismissing the Plaintiff ’s Complaint in its entirety with prejudice.
Plaintiff ’s original Complaint was filed on December 27, 2011. Certificates of merit as to each of the named Defendants were

filed on February 21, 2012. On March 30, 2012, each Defendant filed Preliminary Objections to the original Complaint. Plaintiff
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then filed an amended Complaint on April 19, 2012. On May 9, 2012, each Defendant again filed Preliminary Objections.
The facts of the case have been ably and fully set forth by counsel in their briefs in support of and in opposition to Preliminary

Objections. Greatly summarized, the averred facts, as alleged in Plaintiff ’s Complaint, are as follows. In August of 2008, Plaintiff
was employed by the Commonwealth of Pennsylvania House Republican Caucus (hereinafter the “HRC”). At that time, he was
served with a subpoena to appear and testify before the 28th Statewide Investigating Grand Jury. Plaintiff was advised by counsel
for the HRC that his legal fees associated with his Grand Jury appearance would be paid for by the HRC. HRC legal counsel
referred Plaintiff to the Defendants K&L Gates, Krill, Shorey, and Burnett (hereinafter “K&L Defendants”). In the context of
discussions with K&L Defendants, Plaintiff provided information which implicated the criminal conduct of others who at that time
were represented by K&L Gates with respect to the Grand Jury investigation. Plaintiff allegedly specifically implicated Sam Smith,
the Speaker of the House and Leader of the HRC, who it is alleged controlled the payment of legal fees to K&L Defendants, and as
a function of his leadership position was influential with respect to K&L Gates’ lobbying activities with respect to other clients.
Plaintiff further asserts that K&L Defendants responded to a grand jury subpoena by providing handwritten notes exchanged
between Plaintiff and Brett Feese, legal counsel to HRC, which purportedly exonerated Feese. Plaintiff asserts that these notes
were fraudulent. As a result of the above, Plaintiff asserts that K&L Defendants suffer from a conflict of interest but failed to advise
Plaintiff to retain other counsel. Plaintiff further alleges that he repeatedly requested that K&L Defendants arrange a meeting
between Plaintiff and the Office of the Attorney General so that Plaintiff might offer to cooperate with the investigation and, there-
by obtain immunity from prosecution. No such meetings between the Plaintiff and the Attorney General’s Office ever took place.
In December, 2009, the Plaintiff learned that the Office of the Attorney General had initiated discussions with K&L Defendants
within which Plaintiff was offered immunity, but K&L Defendants suggested to prosecutors that Plaintiff was unable or unwilling
to cooperate with the government. K&L Defendants at no time advised Plaintiff that there was an opportunity to obtain immunity
by cooperating with the prosecution.

In January of 2009, Plaintiff was referred to substitute counsel Becker and Buchanan, Ingersoll & Rooney (hereinafter
“Buchanan Defendants”). As with K&L Defendants, Buchanan Defendants were paid legal fees by the HRC. On or shortly after the
date Buchanan Defendants commenced representation of Plaintiff, they entered into a “joint defense agreement” with K&L
Defendants wherein Buchanan Defendants agreed to keep K&L Defendants apprised of Plaintiff ’s decisions and continued to con-
sult one another regarding Plaintiff ’s Grand Jury testimony and cooperation. As with the K&L Defendants, Plaintiff specifically
and repeatedly advised Buchanan Defendants that he was willing to cooperate with the Office of Attorney General in order to
obtain immunity. No such meetings were ever arranged by the Buchanan Defendants.

In November of 2009, Plaintiff was released from employment with the Commonwealth. On November 13, 2009, Plaintiff was
arrested and charged with 48 criminal counts including felonies arising out of the Grand Jury investigation. In December of 2009,
following his arrest, Plaintiff became aware that the Office of the Attorney General had offered immunity to Plaintiff within
discussions with Buchanan Defendants; however, such discussions were never communicated to Plaintiff, and the Buchanan
Defendants continued to suggest to prosecutors that Plaintiff was unable or unwilling to cooperate with the government. On
September 22, 2011, Plaintiff entered a negotiated plea of guilty to one misdemeanor count of Conspiracy to commit Conflict of
Interest.

ANALYSIS
The Plaintiff has filed this civil action asserting various theories of civil liability against each of the Defendants. In the end, my

Order dismissing all of the Plaintiff ’s claims rests upon the Supreme Court’s decision in Bailey v. Tucker, 621 A.2d 108 (Pa 1993).
In reliance upon Bailey, the Defendants have strenuously argued that the Plaintiff is not able to bring a claim against them because
he pleaded guilty to a single misdemeanor count of Conflict of Interest. Plaintiff ’s counsel has countered with a well-developed
argument distinguishing the public policy considerations at issue in Bailey from the issues that would be implicated under the facts
of the instant case. While these distinctions are not lost on the undersigned, in the end the breadth of the language of the Supreme
Court in Bailey directs me to the inescapable conclusion that Plaintiff is not able to maintain his civil action against his prior crim-
inal lawyers under the facts of this case.

In Bailey, the Pennsylvania Supreme Court stated the criteria that a criminal defendant/civil plaintiff must meet in order to
maintain a claim based upon defense counsel’s alleged legal malpractice. A criminal defendant/civil plaintiff must establish five
elements:

(1) He employed the attorney; (2) The attorney recklessly or wantonly disregarded the criminal defendant/civil plaintiff ’s
interests; (3) “The Attorney’s culpable conduct was the proximate cause of an injury suffered by the criminal defendant/
civil plaintiff, i.e., “but for” the attorney’s conduct, the criminal defendant/civil plaintiff would have obtained an acquittal
or a complete dismissal of the charges”; (4) The criminal defendant/civil plaintiff incurred damages as a result of the
injury; and (5) The criminal defendant/civil plaintiff “pursued post-trial remedies and obtained relief which was dependent
upon attorney error”.

Bailey, 621 A.2d at 113-115.
The Bailey holding relies upon several public policy arguments. These include that the burden of proof in a criminal context

affords defendants very thorough means (apart from the ability to maintain a civil action for liability based upon legal malprac-
tice) to provide redress for inadequate legal representations in a criminal matter. In particular, a criminal defendant who receives
inadequate representation may be afforded not only a second, but numerous additional trials if warranted. Requiring proof of inno-
cence of the crimes charged in order to maintain a civil action for legal malpractice precludes the possibility that a defendant may
actually profit from his crime and thereby abuse the legal system for their own financial gain. Additionally, potential exposure to
civil liability could significantly inhibit criminal defense lawyer’s vigorous defense of criminal clients, including discouraging plea
bargaining “where there exists any possibility[,] however, that the Commonwealth could not have made its case.” Bailey, 621 A.2d
at 113. The Supreme Court noted that “in our already overburdened system it behooves no one to encourage the additional expen-
diture or [sic] resources merely to build a record against a potential malpractice claim.” Bailey, 621 A.2d at 114. Finally, perhaps
the most compelling public policy basis for the Bailey holding is that because all legal proceedings intend to discover the truth, a
criminal defendant should “not be able to collect damages for the discovery of the truth” if he “committed unlawful acts which
constitute the crime or crimes charged.” Bailey, 621 A.2d at 113.

The most direct language utilized by the Bailey Court as it pertains to the instant matter is the following:
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First, as for the possibility of a defendant actually profiting from his crime, we require that as an element to a cause of
action in trespass against the defense attorney whose dereliction was the sole proximate cause of the defendant’s unlawful
conviction, the defendant must prove that he is innocent of the crime or any lesser included offense. If a person is found
guilty of a crime and that person is indeed innocent of any degree of that crime and it is established that the wrongful
conviction was proximately caused by counsel’s gross dereliction in his duty to represent the defendant, only then will
the defendant be able to collect monetary damages.

Bailey, 621 A.2d at 113 (emphasis added).
The Bailey Court is plainly resting its analysis upon a fundamental determination that, as a matter of law, the proximate cause

of a plaintiff/criminal defendant’s injury, whether in the form of criminal justice sanction or monetary losses is not the alleged legal
malpractice he/she suffered as a criminal defendant, but rather his or her own criminal conduct in the first instance. The Bailey
Court plainly intends that civil liability not be imposed upon criminal defense lawyers where the fundamental, primary, and prox-
imate cause of the criminal defendant’s injuries are their own criminal actions.

It is plainly implied by Plaintiff ’s counsel’s argument that Plaintiff ’s negotiated plea agreement in his criminal case – a guilty
plea to a single misdemeanor count of Conspiracy to commit Conflict of Interest - was driven by the fact that Plaintiff was facing
numerous additional charges, including felonies if he proceeded to trial; and that when viewed in that light, the guilty plea should
be more accurately recognized as a reflection of a calculated risk analysis than a genuine acknowledgement of having committed
a crime. I understand that, often, criminal defendants must make difficult and practical decisions regarding their right to test the
Commonwealth’s proof of their alleged criminal wrongdoing. But in my judgment, once that decision has been made, it cannot be
later diluted by assertions that the criminal defendant did not “really mean” what he or she plainly pleaded to. If this Court were
to accept such an implication as valid, it would be dismissing the legitimacy of the criminal court procedure and the substantive
statements of defendant therein, including specifically the guilty plea process and the sworn colloquy which involves the plaintiff/
criminal defendant’s express acknowledgement of his/her criminal culpability.

For these reasons, this Court cannot conclude that pursuant to Bailey Plaintiff is capable of maintaining his causes of action
against any of the defendants in trespass.

With respect to the remaining causes of action, sounding in assumpsit, the Bailey opinion offers the following analysis: 

[An assumpsit] cause of action proceeds along the lines of all established contract claims. It does not require determina-
tion by an appellate court of ineffective assistance of counsel, nor does the client need to prove innocence. However, in
anticipation of potential problems, it is necessary to comment on the aspect of recoverable damages in such an action;
quite simply, such damages will be limited to the amount actually paid for the services plus statutory interest. Our reasons
for imposing this limitation are the same as those discussed above; to allow consequential damages in such a situation will
engender the same problems as those we sought to limit above.

Bailey, 621 A.2d at 115. Accordingly, while Plaintiff is entitled to seek damages for any amount he actually paid for legal services with
respect to his criminal defense, Plaintiff does not adequately plead that he personally paid or advanced any such sums. Accordingly,
any and all of Plaintiff’s purported causes of action sounding in assumpsit fail for lack of adequate allegations of damages.

For all of the foregoing reasons, this Court’s June 21, 2012 Orders of Court should not be disturbed.

BY THE COURT:
/s/Colville, J.

Sittig, Cortese & Wratcher, LLC v.
New York Life Investment Management, LLC

Contract

No. GD 11-017879. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—September 12, 2012.

MEMORANDUM OPINION
The facts of the above-captioned matter have been ably developed at trial and presented within the context of both Plaintiff ’s

and Defendant’s post-trial submissions including Proposed Findings of Fact. I do not intend to wade into all of the contested facts
of the case herein; however, will briefly describe some of the factual findings relevant to the legal determinations discussed below. 

I find that the Plaintiff ’s, Sittig Cortese & Wratcher, LLC (“Sittig”) claim as a third party beneficiary fails because Sittig does
not meet the standing element for a third party beneficiary claim. Sittig’s claim to unjust enrichment succeeds because Sittig pro-
vided work that was not paid for by Defendant, New York Life Investment Management, LLC, (“NYLIM”), but which benefited
NYLIM. Sittig’s claim sounding in promissory estoppel succeeds because Sittig detrimentally relied upon NYLIM’s prior consent
to payments under Sittig’s contract with Dominion and NYLIM received the benefit of Sittig’s continued work under that contract
prior to its refusal to continue payment. NYLIM’s defense that Sittig did not properly plead promissory estoppel fails because the
material facts in the Complaint support the promissory estoppel claim notwithstanding the fact that the claim was not independ-
ently and explicitly described in the Complaint.

This case involves a claim by the Sittig law firm for approximately $76,000.00 in unpaid legal fees associated with Sittig’s rep-
resentation of The Foundry, a distressed retail development in Washington County. William Sittig was originally contacted by the
a local development group and invited to meet with representatives of the Dominion family of companies to represent their inter-
ests in The Foundry property. The Foundry property is one of perhaps 35 separate property holdings of a preferred equity lending
facility created and owned by both the Dominion family of companies and the NYLIM family of companies. Specifically, Dominion
Capital Asset Company A, LLC is a 20 percent common member, and NYLIM-MM LLC (“NYLIM-MM”) is an 80 percent preferred
member and secured party of a preferred equity lending facility DCM-N, LLC. DCM-N, LLC, itself a 100 percent stakeholder of
several warehouse “shell” companies that ultimately own The Foundry at South Strabane, LLC, is the actual property owner.
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In essence, NYLIM-MM contributed up to $50 million in capital and Dominion Capital Asset Company A, LLC contributed its
equity interest in the portfolio of distressed properties held by DCM-N to operate this preferred equity lending facility. NYLIM
characterizes the arrangement as a simple loan by NYLIM to Dominion who was charged with the responsibility of actively man-
aging the properties. Sittig argues that NYLIM’s involvement in the management of the properties was more direct, particularly
in light of their larger stake in the investment.

Of particular interest is the fact that Sittig did not directly sue NYLIM-MM, LLC, but rather New York Life Investment
Management, LLC (“NYLIM”).1 NYLIM is a 100 percent shareholder of NYLIM Fund II GP, LLC, which is, in turn, a less than 1
percent general partner in NYLIM Real Estate Mezzanine Fund II, LP (the remaining interest in this company is held by third
party investors (80 percent) and New York Life Insurance Company (20 percent)). NYLIM Real Estate Mezzanine Fund II, LP is
a 100 percent shareholder in NYLIM-DCM, LLC which is, in turn, a 100 percent shareholder in NYLIM-MM.

Shortly after being retained by Dominion to represent The Foundry, Sittig asserts he began to recognize that NYLIM was the
prime controller of the property interest. In particular, he had regular e-mail communications with representatives of Dominion,
but these communications were monitored by Kevin Smith, an apparent officer and/or director of NYLIM (New York Life
Investment Management, LLC) the Defendant in this case. Initially, Sittig’s bills were, by all appearances, paid upon the authority
of Kevin Smith, who had identified himself in e-mails as an officer or director of the Defendant, NYLIM, 

In fact, however, the actual authority for releasing monies for the payment of vendors including lawyers servicing the portfolio
of distressed properties, rested with NYLIM-MM by virtue of the deposit account control agreement (Defendant’s Exhibit 6) and
the amended and restated limited liability company agreement of DMN-N, LLC (Defendant’s Exhibit 49). The fundamental ques-
tions to resolve are whether NYLIM was unjustly enriched, is promissorily estopped from denying responsibility for Sittig’s bills,
and/or whether Sittig was a third party beneficiary of a contractual agreement between Dominion and any of the NYLIM entities. 

Sittig argues that he is a third party beneficiary of the contract between Dominion and the NYLIM family of businesses. The
contract between Dominion and NYLIM, the deposit account control agreement, created the mezzanine funding for Dominion to
use with the instruction, notice, and consent of NYLIM. This contract was entered into on March 23, 2007, and does not mention
Sittig or any particular use for the funding. At best, the decision by Dominion to pay Sittig using the mezzanine funding was based
not upon a specific contractual agreement with NYLIM and Dominion, but rather based upon Dominion’s having sought and
obtained the instruction, notice, and consent of NYLIM to use the funding per the deposit control agreement’s terms, subsequent
to the execution of the agreement. Sittig was retained on April 29, 2008.

The third party beneficiary claim may be recognized only if both contracting parties have expressed an intention that the third
party be a beneficiary and that intention affirmatively appears in the contract itself. It is not enough that one of the parties and the
third person intend that the latter be a beneficiary, but both parties must so intend and their intention must appear in the contract.
This standard establishes a “narrow class of third party beneficiaries.” Scarpitti v. Weborg, 609 A.2d 147 at 151 (Pa 1992). Under
the facts of this case, Sittig fails to establish this standing element of a third party beneficiary claim. The contract upon which Sittig
claims third party beneficiary status was created prior to Sittig being involved in the case in any material respect so there could
have been no intention at the time of the execution of the contract that it specifically benefit Sittig. While the funds created under
the contract were ultimately independently authorized for release to Sittig for services rendered, it is simply not a reasonable inter-
pretation of the terms and conditions of the contract itself to conclude that Sittig was an intended third party beneficiary of that
contract at the time of its inception.

With respect to Sittig’s unjust enrichment and promissory estoppel claims, the most significant material fact is that Sittig, by
all accounts, did perform legal work to the benefit of the owners of The Foundry property. To support his claim for unjust enrich-
ment, Sittig must establish:

benefits conferred on defendant by plaintiff, appreciation of such benefits by defendant, and acceptance and retention of
such benefits under such circumstances that it would be inequitable for defendant to retain the benefit without payment
of value.

Wiernik v. PHH U.S. Mortgage Corp., 736 A.2d 616 at 622 (Pa Super 1999). To sustain a claim of unjust enrichment, claimant must
show that the party against whom recovery is sought “wrongfully secured or passively received a benefit that would be uncon-
scionable for her to retain.” Torchia v. Torchia, 499 A.2d 581 at 582 (Pa Super 1985).

Under the facts of this case, there is no real question that Sittig performed work to the benefit of the owners of The Foundry
property. The real question is whether the percentage ownership of the owners is a material consideration with respect to the ben-
efit conferred upon the Defendants for purposes of determining the viability of an unjust enrichment claim. Strictly speaking, the
Defendant NYLIM is a less than 1 percent shareholder in the entities that own NYLIM-MM, which is itself an 80 percent preferred
shareholder in the preferred equity lending facility which held the distressed property portfolio that included The Foundry prop-
erty. As such, the Defendant holds a very small direct financial interest in the property that was the subject of the legal work per-
formed by Plaintiff. However, the Defendant voluntarily made three separate payments to Plaintiff for work benefiting the owners
of The Foundry property, which payments exceeded $100,000.00 because it concluded that it “had a stake” in the proceedings and
because it wished to ensure that its interests were protected. Specifically how Sittig’s work protected the interest of the various
owners of The Foundry property is the subject of debate between the parties, but it can be credibly and reasonably argued, and is
accepted by this Court, that performing the legal services served to “buy time” for the property owners to determine what would
be the best and appropriate course of property management into the future. As such, Plaintiff has properly made out a claim for
unjust enrichment against NYLIM, notwithstanding NYLIM’s admittedly small stake in The Foundry property.

Finally, turning to Sittig’s claims sounding in promissory estoppel, the law of the Commonwealth of Pennsylvania requires that:

a promise which the promissor should reasonably expect to induce action or forbearance on the part of the promisee and
which does induce such action or forbearance is binding if injustice can be avoided only by enforcing the promise. …In
effect, the detrimental reliance of the promissee creates the consideration necessary for the formation of a contract, the
breach of which is actionable.

Matarazzo v. Millers Mutual Group, Inc., 927 A.2d 689 at 692 (Pa Cmwlth 2007). The facts of this case most directly support plain-
tiff ’s promissory estoppel claim. The three installment payments made by NYLIM to Sittig for legal work related to The Foundry
property clearly should have led NYLIM to reasonably expect that Sittig would continue to perform such work. Sittig’s decision to
continue to perform work to the benefit of The Foundry property owners was entirely reasonable, and plainly induced by past
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NYLIM payments, in light of the fact that he had received no notification of any change in the arrangements between the parties
that would lead Sittig to expect that he should not continue to work as he had been doing. While course of dealings is not presump-
tively binding, the course of dealings between the parties in this instance persuasively supports the contention that Sittig’s actions
were reasonable. NYLIM’s opportunity to avoid liability for a claim sounding in promissory estoppel was always immediately avail-
able. NYLIM had only to notify Sittig to cease performance of further legal work on behalf of The Foundry property or instruct
Dominion to so inform Sittig to cease future legal work. NYLIM’s failure to simply inform Sittig to cease his past practices because
future work would not be paid for by NYLIM is unjustified under the circumstances of this case. Accordingly, retention of the
benefit of the legal work performed by Sittig is unwarranted.

In its defense against Sittig’s promissory estoppel claim, NYLIM claims that Sittig failed to properly plead promissory estoppel
in the Complaint. It is accurate that Sittig’s Complaint includes only two explicitly stated bold faced counts identified as third party
beneficiary and unjust enrichment claims. At no time prior to the time of trial, however, did NYLIM complain or otherwise object
to the substance or form of the Complaint. Had such objections been raised, Sittig would have been permitted an opportunity to
amend the Complaint, if warranted.

A complaint only requires “allegations of the material facts on which a cause of action is based.” DelConte v. Stefonick, 408 A.2d
1151 at 1152 (Pa Super 1979), Pa R.C.P. 1019 (a). In essence, the obligation to discover the cause of action is placed upon the Court,
and the plaintiff need not specifically identify them. DelConte 408 A.2d at 1153. The facts in the instant matter are highly analo-
gous to the facts in DelConte. There, as here, allegations or promises that the defendant could have reasonably thought would lead
the plaintiff to take action were sufficiently set forth within the Complaint. Although these allegations were included, they were
found under a cause of action heading for fraud and deceit, but not explicitly for promissory estoppel. Because NYLIM was on
notice of the material facts necessary to support the claim for promissory estoppel, this Court maintains adequate discretion to
permit the claim.

For the above reasons, this Court enters the Order of September 12, 2012.

BY THE COURT:
/s/Colville, J.

1 NYLIM is a wholly owned subsidiary of New York Life Investment Management Holdings, LLC which is, in turn, a wholly owned
subsidiary of New York Life Insurance Company.

Gary DeFrancesco t/d/b/a DeFran’s You Name It Construction v.
David J. Czapko and Crystal L. Czapko, Husband and Wife

Real Estate-General—Construction Dispute—Mechanics Lien—Contractor Payment Act—Contract Breach

No. GD 11-01526, AR 11-03680. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—July 10, 2012.

MEMORANDUM ORDER
This construction case involves a Mechanics Lien Claim filed by Contractor, Gary DeFrancesco (DeFran) against homeowners

David J. Czapko and Crystal Czapko (Czapko) for roofing removal and re-installation and other construction services. The Docket
Number is GD 11-01526. Czapko filed their own suit against DeFran in Arbitration asserting the job was inferior. That Docket
Number is AR 11-03680. By Order of Court of August 26, 2011 the cases were consolidated at the General Docket number.

The home involved is located at 45 Clifton Boulevard in the Carrick section of Pittsburgh, and purchased by Czapko on
September 3, 2010. The home was in need of rehabilitation such that Czapko could only get a loan to buy it if a contract to reno-
vate the home was included; was satisfactory to the lender, and funds for the renovation would be included in the financing. This
was referred to as a 203 loan under applicable banking and housing regulations. Czapko and DeFran entered into such a contract
on or about August 25, 2010 which the lender approved. The 203 standards also required inspection of the work done by DeFran
before any money would be paid. Their contract contemplated a 4 stage pay out schedule.

The above referenced contract was based on DeFran’s estimate of August 15, 2010 which was included in the contract. It called
for removal of the slate roof including removal of box gutters and re-installation of a shingle roof including aluminum gutters;
replacement of 23 windows; electrical upgrade; miscellaneous painting and cosmetic touch-up. The gross price was $35,950.00.

DeFran began the removal of the slate roof and the box gutters in or about late October, 2010; he then installed the asphalt shin-
gles and aluminum gutters during the period from October to November 13, 2010. In the course of DeFran’s time on the job some
issues arose, most notably a confrontation between DeFran and David Czapko on November 13, 2010. Prior thereto, DeFran’s sub-
contractor for the roof was less than satisfactory and was removed from the job. Gary DeFrancesco himself and one or two others
took on the roof project. In addition to removal of the old slate roof, the box gutters were to be removed and 275 feet of aluminum
gutters were to be installed. In addition, a rear porch had a flat roof and that needed to be replaced and rolled roofing laid on it.

Czapko had asked DeFran to suspend work on the weekend of November 13, 2010 due to a family gathering planned for
Saturday or Sunday. Prior thereto, however, Czapko had been on the roof and took several pictures which he believed showed poor
workmanship. As a result he asked DeFran to come to his home. DeFran did so and a heated conversation ensued where DeFran
asserted that the roof was in compliance with the contract, would last a long time and there was nothing wrong with it. There was
also a suggestion that they retain an independent contractor to evaluate their competing claims, Nothing came of this but DeFran
withdrew from the job the next day and waited for an inspection he had asked for.

Prior to November 13, 2010, DeFran approached Czapko for the first draw. Czapko contacted his lender and it arranged for an
inspector to come on site, one, Kenneth G. Leah who looked at the site on November 30, 2010.

Leah testified as to his credentials and long history of work in the construction field. He also offered his opinion that DeFran’s
work on the roof was inferior and after his inspection he would not certify it for payment to Czapko’s lender. After that, DeFran
left the job site and never returned.
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Through the winter of 2010/2011, Czapko put tarpaulins on the roof to stop any leakage. Later in 2011 he had DeFran’s work
removed and re-installed by a different contractor whose work the lender did accept. That successor contractor was James Snyder
who subcontracted the job to Michael Rosipol, a close friend of Crystal Czapko’s mother. While this relationship was developed
during the trial and DeFran suggested it raised a question over the good faith of this successor contractor, in view of my subse-
quent findings, I find it irrelevant here.

After, DeFran withdrew from the job these lawsuits ensued. DeFran has filed the Mechanics Lien Claim, seeking payment of
$20,000 as well as counsel fees and all remedies available under the Contractor and Subcontractor Payment Act, 73 P.S. 501 et seq.
Czapko filed his claim in Arbitration seeking not less then $20,000. In their later pre-trial statement they also seek $5,230.00 for
water damage. As of the time that Leah inspected the roof, the draw being sought by DeFran was for $20,000. This would have been
the first draw so it is clear that nothing has been paid to DeFran and the successor contractor completed the project and was paid
the $30,950 from the 203 account.

Numerous pictures of the work were entered into evidence and I have examined them and analyzed all the evidence.

ANALYSIS
Candidly, the pictures show a poor job. Valleys are not cut, flashing is not installed and the shingles are not laid straight. Humps

in the shingles are evident as well as one hump on the rolled roofing roof of the back porch. However, the old slate roof had been
removed, the box gutters had been cutout and the aluminum gutters have been installed. Under these circumstances, I cannot say
that Czapko did not receive some value from DeFran. While successor contractor Rosipol said the gutters could not be reused
because of their short length, I do not find that a significant point and give it no weight. DeFran had also supplied the decking for
the porch roof which can or could have been reused. In view of that work it is my opinion that DeFran has conferred at least
$5,000.00 of value to the project and I will award that amount to it.

Conversely, since DeFran was paid nothing from the 203 fund, that entire fund was still available to pay the successor contrac-
tor. Thus, I find Czapko has not lost anything.

As to the claim that they suffered water damage due to DeFran’s action, I am not persuaded that it indeed was caused by
DeFran. This was an old house in need of extensive remodeling and bearing the scars of its decline. Such water problems could
just as easily been there before Czapko ever bought the house. Thus, I award nothing for such claim. I do not credit Czapko when
he says he could trace the water leak to an electrical receptacle.

As to the other claim of DeFran under the Contractors Payment Act, I find that no claim exists because Czapko had a bona fide
dispute with DeFran.

To recapitulate, I award $5,000 to DeFran which on payment thereof will satisfy the Mechanic’s Lien Claim and the same is to
be marked satisfied. I award nothing to DeFran on the Contractors payment Act. I award nothing to Czapko because he got the
renovation he had contracted for and lost none of the 203 money.

An appropriate verdict is attached.

BY THE COURT:
/s/O’Reilly, J.

Date: July 10, 2012

Bryn Mawr Properties L.P. v.
Harvey Daniels

Landlord-Tenant—Holdover—Termination

No. LT-12-000232. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—September 20, 2012.

ORDER OF COURT
AND NOW, to wit, on this 20th day of September, 2012, following consideration of the presentation of evidence and oral argu-

ment by the parties in the above captioned action, it is hereby ORDERED, ADJUDGED, AND DECREED that the following
Findings of Fact and Conclusions of Law are accepted by the Court and entered in this matter:

Findings of Fact:
(1) Plaintiff Bryn Mawr Properties, L.P. (“Bryn Mawr”) and Defendant Harvey Daniels (“Defendant”) signed a written resi-

dential lease agreement (the “Lease”) as to the property located at 100 Bryn Mawr Court, #420 West, Pittsburgh, PA 15221 (the
“Premises”) on February 1, 2008, and multiple extensions thereof were signed as well;

(2) Pursuant to the Lease and extensions thereof, Defendant’s monthly rental payment for the most recent term of the Lease,
which ended on February 29, 2012, was $1,020.00 per month;

(3) Bryn Mawr sent several written notice of termination letters (dated from October 4, 2011 forward) to Defendant, and
Defendant received all such written notice of termination letters;

(4) Defendant refused to surrender possession of the Premises to Bryn Mawr as of March 1, 2012 and continues to refuse to
surrender possession of the Premises through the present date;

(5) While Defendant has remitted payments into escrow during the pendency of this matter in the total amount of $4,650.00,
Defendant’s monthly rental payment under the most recent extension of the Lease was $1,020.00 per month, meaning that the
total required to be remitted thereunder for purposes of posting a supersedeas bond to maintain Defendant’s defense of this
action would have been $7,140.00, leaving Defendant’s payments during the pendency of this matter delinquent to the extent of
$2,490.00; and

(6) Defendant has remitted no amount of money into this Court in escrow since his payment dated July 23, 2012, meaning that
he has failed to remit any amounts for the months of August and September of 2012.
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Conclusions of Law:
(1) Bryn Mawr and Defendant entered into the Lease of the Premises on February 1, 2008;
(2) The Lease was extended, with all provisions thereof remaining in full force and effect except for the lease term, multiple

times, with the ultimate lease term to expire on February 29, 2012;
(3) Bryn Mawr effectively terminated the Lease as of February 29, 2012 by providing several written notices of such termina-

tion in excess of 120 days in advance thereof to Defendant, pursuant to Section 15(a) of the Lease;
(4) Bryn Mawr is granted possession of the Premises.
(5) Bryn Mawr’s right to immediate possession of the Premises is not based solely on the failure to pay rent;
(6) Under Section 15(b) of the Lease, if a tenant holds over in possession of the Premises beyond the expiration of the lease term

or termination date thereof, the tenant “must pay double the last monthly rental charge” for any and all months during which
tenant holds over in possession beyond the term of the Lease;

(7) Defendant owes Bryn Mawr double the monthly charge as set forth in the Lease for the past seven (7) months, which amount
totals $14,280.00;

(8) Defendant owes Bryn Mawr reasonable costs and attorney’s fees incurred in the enforcement of its rights in this action
under Section 42(a)(4) of the Lease;

(9) Any and all funds Defendant has already paid, or will pay, into this Court in escrow in connection with his possession of the
Premises from the commencement of this action are to be released to Bryn Mawr.

(10) Plaintiff is awarded $16,770 in back rent and charges, and $5,640.50 in attorney’s fees.

BY THE COURT:
/s/O’Brien, J.

Commonwealth of Pennsylvania v.
Jamall Thrower

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to Request a Mistrial—Comments on Witness Credibility

No. CC 200800330. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, J.—September 27, 2012.

OPINION OF THE COURT
The defendant, Jamall Thrower, has filed a Notice of Appeal from this Court’s Order denying his Post Conviction Relief Act

Petition. In the Notice of Intention to Dismiss filed on March 23, 2012, the Court advised the defendant that his Petition would
be dismissed because, “The defendant’s claim that trial counsel was ineffective for failing to timely object to the Court’s com-
ments regarding defense witness Dewaun Mathis having committed perjury is without merit as the defendant was not preju-
diced thereby.”

The defendant had actually raised two claims in his Post Conviction Relief Act Petition, but both were based on the claim that
he was entitled to a mistrial because of the Court’s comments during the direct examination of defense witness, Dewaun Mathis.
One claim alleged that appellate counsel was ineffective for not including this claim in the Concise Statement of Matters
Complained of on Appeal and the other claim alleged appellate counsel was ineffective for not arguing this claim in his brief to the
Superior Court. As they both rest upon the contention that trial counsel was ineffective for failing to request a mistrial, this Court’s
conclusion that trial counsel was not ineffective disposed of both claims.

Dewaun Mathis was called by the defense. He was a juvenile who was charged in juvenile Court with involvement in the same
offenses for which the defendant was on trial, including a charge that he conspired with the defendant. He testified in this matter
that he did not conspire with the defendant and that he was not guilty of that charge. Defense counsel also elicited from him, how-
ever, the fact that he entered a plea of guilty, or an admission, in juvenile Court to the charge of conspiring with this defendant. He
stated, under oath in that proceeding, that he had conspired with the defendant. This testimony led to this exchange between the
Court, the defendant and both counsel:

THE COURT: Now, wait. Wait. Did you just tell the Court and jury that you pled guilty to conspiracy?

DEWAUN MATHIS: Yes

THE COURT: You raised your hand in front of a judge and said “I did it.”

MATHIS: I did plead guilty to conspiracy ...

THE COURT: Okay. So you’re not sitting here telling us you didn’t conspire.

MATHIS: I plead guilty, but I wasn’t guilty.

THE COURT: Okay. Anything else?

MR. SONTZ: Nothing further, Your Honor.

THE COURT: Mr. Wholey, you better find out who his lawyer is and you ask him if he understands what perjury means.
That is making contradictory statements under oath. That’s it. You got a witness sitting on the witness stand who is
trying to tell this jury after he plead guilty to conspiracy and he didn’t conspire.

(N.T., p. 92). The defendant contends that this exchange constituted the Court commenting upon the credibility of this witness and
that a mistrial was warranted.

This Court did nothing more than confirm that this witness was testifying in this proceeding to the exact opposite of what he
said in his juvenile court proceeding. To the extent that the use of the word “perjury” and the tone of the comments were not entirely
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appropriate, the defendant could not possibly have suffered any prejudice. This witness admitted that he gave wholly contradictory
statements, while under oath, at two different proceedings. In essence, he was admitting that he lied in the other proceeding, which
is the very definition of perjury. The Court did not state which of this witness’ statements it considered to be false; only that one of
them had to be.

It is axiomatic that not every unwise remark made in the course of a trial by a Judge constitutes grounds for a mistrial. A new
trial is required only when the remark is prejudicial. Prejudice would be found only when the remark is of such a nature, or given
in such a manner, that it may reasonably be held to deprive the defendant of a fair and impartial trial. Commonwealth v. Jones,
683 A2.d 1181 (Pa. 1996).

This defendant could not have been prejudiced by this Court’s comments. The fact that the witness made contradictory state-
ments was not disputed. That the Court commented on that undisputed fact would not have had the unavoidable effect of denying
the defendant a fair trial. In fact, at the end of this witness’ testimony, the prosecutor requested that the witness’s testimony be
stricken because “It’s clear that Mr. Mathis’ testimony is inconsistent -”. The Court denied this request, stating, “Well, I think that
is questionable. The Motion is denied.” (N.T. p. 94). Accordingly, the Court stated, before the jury, that whether the testimony was
“inconsistent” or not was “questionable”. Thus, the jury was left with the Court expressing no opinion as to whether the testimony
given at trial was, in fact, inconsistent with the plea in juvenile Court. This Court’s passing remarks certainly did not have the effect
of denying the defendant of a fair trial. For these reasons, the denial of the Post Conviction Relief Act Petition was appropriate.

BY THE COURT:
/s/Manning, J.

Date: September 27, 2012
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Sarah DeIuliis, Joseph DeIuliis, and Grace DeIuliis v.
Robertino DeAngelis, Diana DeAngelis, and Robert DeAngelis

Assault and Battery—Partial Summary Judgment—Collateral Estoppel—Juvenile Act—Statutory Construction

No. GD 09-019955. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—November 8, 2012.

OPINION
Pending before the court is plaintiffs’ Motion for Partial Summary Judgment. The following statement of facts/procedural

history comes from plaintiffs’ brief:

This is an assault and battery claim stemming from an incident between Robertino DeAngelis and Sarah DeIuliis on
October 31, 2007. The Plaintiff, Sarah DeIuliis, has alleged claims against Robertino DeAngelis for assault and battery.

On October 31, 2007, Sarah met Mr. DeAngelis, her former boyfriend, at their high school after classes ended. In the
Interest of: R.D., 44 A.3d 657 (Pa. Super. 2012). At the meeting, Mr. DeAngelis asked Sarah to come on a walk with him. Id.
During the walk, Mr. DeAngelis suddenly attacked Sarah from behind and severely struck her in the back of the head with
a hammer. Id. While she was lying on the ground looking up at Mr. DeAngelis, he fiercely and repeatedly hit her in the face
and on the head with his fists and then struck her in the mouth with his knee. Id. As a result of this attack, Sarah suffered:
1.5 cm laceration to the back of her scalp, closed head injury, a fracture to her left orbital, loose teeth, and generalized soft
tissue trauma to her face and head. Id. Sarah also suffered extreme emotional trauma and severe mental distress.

Mr. DeAngelis was initially charged as an adult with three felony counts stemming from the incident. Id. Over the
District Attorney’s objection, Mr. DeAngelis’s case was transferred to juvenile court. Id. On August 27, 2009, after a three
day trial in front of the Honorable Judge Kim Clark, Mr. DeAngelis was adjudicated delinquent beyond a reasonable
doubt of committing the following: attempted criminal homicide, aggravated assault, and unlawful restraint.1

Plaintiffs filed an Amended Complaint against Robertino and his parents, which, in addition to the counts against Robertino,
includes the following allegations against his parents:

24. At all times relevant hereto, Robertino DeAngelis was a minor child and, therefore, his parents, the defendants Robert
DeAngelis and Diana DeAngelis, had a legal duty to monitor and control his behavior towards Sarah DeIuliis and others.

25. The defendants Robert DeAngelis and Diana DeAngelis breached their duty by engaging in the following acts of
negligence:

a. Failing to control their son’s known propensity for violent, aggressive, and anti-social behavior that had been
demonstrated repeatedly in the past;

b. Failing to seek appropriate professional counseling and medical treatment of their son’s violent, aggressive, impul-
sive and inappropriate behavior;

c. Failing to appropriately monitor their son’s activities so as to be aware that he was walking about with a back pack
containing a hammer, a long bladed knife, duct tape, candles and other paraphernalia without appropriate purpose;

d. Failing to appropriately monitor their son’s behavior so as to discover his bizarre and unusual behavior which
suggested that he may commit additional acts of aggressiveness or physical violence against Sarah DeIuliis or others
in the weeks preceding the attack of the plaintiff;

e. Failing to appropriately inform all health care, psychiatric and counseling professionals of the full extent of their
son’s history of inappropriate, impulsive, aggressive and bizarre behavior;

f. Failing to monitor and adequately control their son’s contact and interaction with Sara DeIuliis whom they knew to
be at risk for physical violence at the hands of their son.

26. The physical and emotional injuries sustained by Sarah DeIuliis were caused by the tortious behavior described in
the previous paragraph.

Invoking the doctrine of collateral estoppel against Robertino only, plaintiffs argue “[t]he juvenile court’s determination of
[Robertino’s] established delinquent acts therefore encompassed the factual issues of Sarah’s assault and battery, specifically that:
(1) [Robertino] intended to harm Sarah and (2) [Robertino’s] actions directly resulted in physical harm to Sarah.”2 The motion
requests “partial summary judgment on liability against Defendant, Robertino DeAngelis as to the claims of his assault/battery of
Sarah DeIuliis.” In Mellon Bank v. Rafsky, 535 A.2d 1090, 1093 (Pa. Super. 1987), the court explained the doctrine as follows:

The doctrine of collateral estoppel operates to prevent a question of law or an issue of fact which has once been lit-
igated in a court of competent jurisdiction from being relitigated in a subsequent proceeding. There is no requirement
that there be an identity of parties in the two actions in order to invoke the bar. Collateral estoppel may be used as either
a sword or a shield by a stranger to the prior action if the party against whom the doctrine is invoked was a party or in
privity with a party to the prior action.

Defendants concede that collateral estoppel would operate to preclude relitigation of these issues had Robertino been an adult
when he committed the conduct (or, perhaps, if he had been tried as an adult). They argue, however, that because Robertino was
tried as a juvenile, collateral estoppel does not apply. I agree.

The Pennsylvania Juvenile Act, 42 Pa. C.S.A. §§ 6301, et seq., was enacted in 1976. Section 6341, entitled “Adjudication,” reads
as follows:

(a) General rule.--After hearing the evidence on the petition [under section 6334] the court shall make and file its find-
ings as to whether the child is a dependent child. If the petition alleges that the child is delinquent, within seven days of
hearing the evidence on the petition, the court shall make and file its findings whether the acts ascribed to the child were
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committed by him. This time limitation may only be extended pursuant to the agreement of the child and the attorney for
the Commonwealth. The court's failure to comply with the time limitations stated in this section shall not be grounds for
discharging the child or dismissing the proceeding. If the court finds that the child is not a dependent child or that the
allegations of delinquency have not been established it shall dismiss the petition and order the child discharged from any
detention or other restriction theretofore ordered in the proceeding. For cases involving allegations of delinquency where
fingerprints or photographs or both have been taken by a law enforcement agency and where it is determined that acts
ascribed to the child were not committed by him, the court shall direct that those records be immediately destroyed by
law enforcement agencies.

(b) Finding of delinquency.--If the court finds on proof beyond a reasonable doubt that the child committed the acts by
reason of which he is alleged to be delinquent it shall enter such finding on the record and shall specify the particular
offenses, including the grading and counts thereof which the child is found to have committed. The court shall then pro-
ceed immediately or at a postponed hearing, which shall occur not later than 20 days after such finding if the child is in
detention or not more than 60 days after such finding if the child is not in detention, to hear evidence as to whether the
child is in need of treatment, supervision or rehabilitation and to make and file its findings thereon. This time limitation
may only be extended pursuant to the agreement of the child and the attorney for the Commonwealth. The court’s failure
to comply with the time limitations stated in this section shall not be grounds for discharging the child or dismissing the
proceeding. In the absence of evidence to the contrary, evidence of the commission of acts which constitute a felony shall
be sufficient to sustain a finding that the child is in need of treatment, supervision or rehabilitation. If the court finds that
the child is not in need of treatment, supervision or rehabilitation it shall dismiss the proceeding and discharge the child
from any detention or other restriction theretofore ordered.3

Section 6354, entitled “Effect of adjudication,” reads as follows:

(a) General rule.--An order of disposition or other adjudication proceeding under this chapter is not a conviction of crime
and does not impose any civil disability ordinarily resulting from a conviction4 or operate to disqualify the child in any
civil service application or appointment.

(b) Effect in subsequent judicial matters.--The disposition of a child under this chapter may only be used against him:

(1) in dispositional proceedings after conviction for the purposes of a presentence investigation and report if the child
was adjudicated delinquent;

(2) in a subsequent juvenile hearing, whether before or after reaching majority;

(3) if relevant, where he has put his reputation or character in issue in a civil matter; or

(4) in a criminal proceeding, if the child was adjudicated delinquent for an offense, the evidence of which would be admis-
sible if committed by an adult.5

The 1976 Official Comment to section 6354 states that subsection (b)(3) “is intended to remove the shield from a plaintiff in a civil
proceeding where he places his reputation or character in issue, e.g., libel actions.”

Section 6354(b) speaks directly to the instant issue by providing that the “disposition of a child” in Juvenile Court “may only
be used against him” “in a civil matter” “where he has put his reputation or character in issue.” Plaintiffs argue, however, that
section 6354 does not apply:

[T]he plaintiffs are not seeking to use the conviction,6 standing alone, for some direct purpose against the defendant.
Instead, plaintiffs are saying that the juvenile court has already made a factual finding beyond a reasonable doubt that
defendant physically attacked plaintiff Sarah DeIuliis with the intent to kill her and that he caused serious bodily injury
to her and, therefore, plaintiffs should not have to re-prove those facts. That those factual findings happened to support
an adjudication of delinquency is irrelevant, and plaintiffs have no intention of admitting the defendant’s “conviction”
into evidence in the civil case. Again, plaintiffs are merely seeking to invoke the doctrine of issue preclusion based not
on the “conviction” itself but based on the common law factors supporting collateral estoppel (e.g. same factual issue; a
final agreement; a full and fair opportunity to contest the charges; etc.). Stated otherwise, it is not the conviction per se
which plaintiffs are relying on, rather it is the factual findings made by the court.7

I cannot agree with plaintiffs’ analysis. “[S]tatutes or parts of statutes in pari materia should be construed together.” In the
Interest of J.H., 737 A.2d 275, 278 (Pa. Super. 1999); 1 Pa. C.S. § 1932. When sections 6354 and 6341 are read together, it is clear
the legislature intended the word “adjudication” to include the court’s factual findings and legal conclusions. Superior Court has
opined as follows on section 6354:

This provision protects the juvenile from most of the civil and criminal consequences of his or her contact with the
juvenile court system. The General Assembly apparently believed that this sort of protection was warranted given the
fundamental differences, in terms of both process and purpose, between a juvenile court proceeding and a full-fledged
criminal trial.

Com. v. Lyons, 530 A.2d 1345, 1347 (Pa. Super. 1987). The purpose of the Juvenile Act can be found in section 6301(b)(2): 

Consistent with the protection of the public interest, to provide for children committing delinquent acts programs of
supervision, care and rehabilitation which provide balanced attention to the protection of the community, the imposition
of accountability for offenses committed and the development of competencies to enable children to become responsible
and productive members of the community.

The emphasis in the development of juvenile law in Pennsylvania has always been on “reformation and rehabilitation and not
punishment.” Com. v. J.H.B., 760 A.2d 27, 31 (Pa. Super. 2000). Consistent with this purpose, the clear intent of section 6354 is to
remove (to some degree) from juvenile adjudications of delinquency the collateral consequences normally flowing from criminal
convictions. One such consequence from which juveniles are spared is issue preclusion in later litigation.8 In short, plaintiffs
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cannot use collateral estoppel as a sword because Robertino is shielded by the Juvenile Act.
In view of the foregoing, I enter the following:

ORDER OF COURT
AND NOW, this 8th day of November, 2012, plaintiffs’ Motion for Partial Summary Judgment is hereby denied

BY THE COURT:
/s/O’Brien, A.J.

1 Plaintiffs’ first brief, pp. 1-2.
2 Plaintiffs’ first brief, pp. 5-6.
3 Italics added.
4 Examples of such disability include prohibitions on firearm possession, holding public office, serving on a jury and voting.
5 Italics added.
6 I am taking plaintiffs’ loose use of the word “conviction” in this sentence to mean “juvenile adjudication.”
7 Plaintiffs’ reply brief, pp. 6-7 (original emphasis).
8 I feel compelled to make a practical observation. Even had I ruled Robertino is estopped from denying the conduct and mens rea
attributed to him by Judge Clark, plaintiffs would still have to prove Robertino committed an assault/battery on Sarah in their
negligence case against Robertino’s parents.

Joan Kimmel and Barbara Russell v.
The City of Pittsburgh Zoning Board of Adjustment and City of Pittsburgh

and City of Asylum/Pittsburgh
Zoning—Cultural Services (Limited) Use—Accessory Use for Bar/Restaurant—On-street Parking Requirement

No. S.A. 12-000027. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—November 1, 2012.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with three

lots located at 1406, 1408 and 1410 Monterey Street, in an R1A-VH (Single-Unit Detached Residential, Very High Density) zoning
district. 1409 Monterey Street and 1402 Monterey Street are owned by Joan Kimmel and Barbara Russell (“Appellants”) and are
across and adjacent to the subject property. 1406 Monterey Street (formerly 1406-1410 Monterey Street), is owned by City of
Asylum-Pittsburgh (“COAP”), a 501(c)(3) non-profit corporation aimed to facilitate reading and writing programs as well as to
support the literary arts in the city of Pittsburgh. COAP also sponsors literary readings, social events, and provides housing for
exiled writers. COAP has applied for zoning approval to construct a 10,955 square foot building at 1406 Monterey Street. The
proposed structure will maintain a five foot front yard setback, a zero foot side yard setback, a three and a half foot side yard
setback, a three feet four inch rear yard setback and a forty foot rear yard setback. They are requesting a Cultural Service
(Limited) Use special exception. Before COAP’s lots were consolidated into a single lot in 2009 and the structures were demolished
in 2011, 1406 Monterey Street was a single family attached row-home. 1408 Monterey Street was a vacant lot and 1410 Monterey
Street was formerly a bar-restaurant. The Zoning Administrator determined that three special exceptions and two variances were
required and denied the Application. The Board held a hearing on October 6, 2011 and approved COAP’s requested special excep-
tions and variance. It is from that decision that the Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed an
error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The important characteristic of a special exception is a conditionally permitted use, legislatively allowed if the standards are
met. Bray v. Zoning Board of Adjustment, 410 A.2d 909, 911 (Pa. Cmwlth. 1980). The applicant for the special exception has the
burden to establish that their request “complies with the objective requirements of the zoning ordinance.” Lafayette College v.
Zoning Hearing Board of the City of Easton, et al., 588 A.2d 1323, 1326 (Pa. Cmwlth. 1991). Then, it is presumed that “the use is
consistent with the health, safety and general welfare of the community.” Greaton Properties, Inc. v. Lower Merion Township, 796
A.2d 1038, 1046 (Pa. Cmwlth. 2002). At that time, the burden shifts to those objecting to “present evidence and persuade the Board
that the proposed use will have a generally detrimental effect.” Id. at 1046.

The proposed use is not a Cultural Services-Limited Use. A Cultural Service (Limited) use is defined as a service limited to 5000
square feet or less. The proposed use is 5361 square feet and exceeds the maximum allowed pursuant to the definition of Cultural
Services (Limited) found at Section 911.02. The Code permits a Cultural Service (Limited) use by special exception if four criteria
are proven. COAP did not meet the standard to qualify for a special exception under Section 911.04.A.18.

Further, COAP did not submit an Alternate Access and Parking Plan. It was COAP’s burden to show that off-site, off-street park-
ing was inappropriate or impossible as a condition precedent to the relief the Board granted. Friendship Preservation Group v.
Zoning Board of Adjustment, 808 A.2d 327 (Pa. Cmwlth. 2002). Neighbors presented compelling testimony regarding the parking
demand and the lack of on-street parking. COAP is not permitted to have a bar/restaurant as an accessory use in a residential
zoning district. Section 912.03(5) permits “[c]afeterias, dining halls and similar food services when operated primarily for the
convenience of employees, residents, clients or visitors to the primary use.” However, those are permitted by right in nonresi-
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dential districts only.
The Board incorrectly correctly granted COAP’s request for a variance under §911.04 of the Code allowing two dwelling units

inside the proposed structure. They determined that the purpose of COAP is an acceptable basis to allow such a variance. To
receive this variance, COAP was required to show (1) unnecessary hardship will result if the variance is denied, and (2) the
proposed use will not be contrary to the public interest. Valley View Civic Association v. Zoning Board Adjustment, 462 A.2d 637
(Pa. 1983). COAP presented no evidence of hardship in this case. They propose to construct the structure on vacant land that
contains no special characteristics that would require special treatment. The lot is level, similar to surrounding properties and is
not nonconforming. COAP simply wants a bigger building which is not a sufficient reason to grant a variance.

Based upon the foregoing Opinion, the Board’s decision is reversed, the variances vacated and the special exceptions denied.
No bar/café can be an accessory use in a residential or hillside zoning district.

ORDER OF COURT
AND NOW, this 1st day of November, 2012, based upon the foregoing Opinion, the Board’s decision is reversed, the variances

vacated and the special exceptions denied. No bar/café can be an accessory use in a residential or hillside zoning district.

BY THE COURT:
/s/James, J.

Charles J. Abbott and Thelma Abbott v.
Zoning Hearing Board of the Township of Richland and Richland Township

Zoning—Accessory Use—Shooting Range—“Customarily Incidental”—2nd Amendment

No. S.A. 12-000354. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—November 21, 2012.

OPINION
This appeal arises from the decision of the Township of Richland Zoning Hearing Board (“Board”) dealing with Property located

at 5247 S. Montour Road in an RR-Rural Residential Zoning District in Richland Township, Allegheny County, owned by Charles
J. and Thelma M. Abbott (“the Abbotts”). The 88.79 acre parcel of property contains a single family residence, a freestanding two-
car garage and a 2.8 acre man-made lake. The Abbotts seek to construct an outdoor pistol shooting range on the Property as an
accessory use to their principal residential use. The Zoning Officer concluded that the proposed shooting range is not an accessory
use to their principal residential use. The Abbotts appealed and the Board held a hearing on December 20, 2011. The Board
affirmed the Zoning Officer’s decision finding that proposed shooting range is not an accessory use to their principal residential
use. It is from that decision that the Abbotts appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board correctly determined that the Abbotts’ proposed outdoor pistol shooting range is not a permitted accessory use.
Section 27-506(A) of the Richland Township Code (“Code”) provides a list of Accessory Uses permitted in residential and mixed-
use districts. This list does not set forth any permitted use for shooting ranges, indoor or outdoor. However, as the Abbotts argued
to the Board and still contend on appeal, Subsection 27-506(A)(7) permits the use of “[p]rivate swimming pool, tennis court, or sim-
ilar private recreation facility for the use of the residents of the lot containing the facility and their guests.” (Emphasis added) 

The Code defines “recreation facility” globally as:

An activity operated as a business and open to the public, that normally charges a fee/admission/donation, whether or
not for profit, for the provision of recreation or entertainment for the general public, including but not limited to theaters,
dance halls, bowling alleys, billiard and pool halls, video and other coin-operated game parlors, miniature golf courses,
indoor rifle ranges, indoor archery ranges, go-kart tracks and automobile race- tracks/speedways, and not including
establishments that feature gaming and/or adult-oriented entertainment. A small-scale facility equals 10,000 square feet
or less; a large-scale facility equals greater than 10,000 square feet.

The Abbotts contend that their use of an outdoor pistol range qualifies as a “similar private recreation facility.” While the Code
does define the term “recreational facility,” and shooting ranges are one example given in the definition, Section 27-506(A)(7)
specifically limits the types of permitted accessory uses to private recreational facilities similar to a swimming pool or tennis court.
Because the Abbotts are seeking an accessory use to their residence, the Board was limited to the language set forth in Section 27-
506(A)(7).

Like statutes, the primary objective of interpreting ordinances is to determine the intent of the legislative body that enacted the
ordinance. Aldridge v. Jackson Twp., 983 A.2d 247, 253 (Pa. Cmwlth. 2009). It is clear that if the drafters of the ordinance had
intended for the global definition of “recreational facility” to apply to residential accessory uses, they would not have restricted
the provision to apply only to private recreational facilities similar to swimming pools and tennis courts. The Township highlights
reasons why the proposed use is vastly different than the ones intended under the Code: 

i. Swimming pools and tennis courts do not have similar height dimensions to that of the structure to be located on the 
proposed outdoor pistol shooting range (Trans. P. 60, 11. 12-14);

ii. Unlike swimming pools, there are no other shooting ranges located in any residential zoning district within the 
Township (Trans. p. 56, II. 20-24);

iii. Neighbors are concerned about the public’s ability to access the shooting range (Trans. p. 46-47);
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iv. There was no evidence presented of noise concerns with a swimming pool or tennis court similar to those raised with 
respect to the proposed outdoor pistol shooting range (Id.);

v. The proposed outdoor pistol shooting range affects the enjoyment of adjoining properties in a manner that is not 
present with a swimming pool or tennis court (Id.)

vi. No special screening or record check is required to utilize a pool or tennis court (Trans. p. 59, 11. 1-3; Trans. p. 15, 
11. 8-12);

vii. Swimming pools and tennis courts do not create potential environmental hazards like the lodging of lead projectiles 
into the ground does (Trans. p. 45, 11. 15-1); and

viii. There is a danger to participants and non-participants on the Property, as well as non-participants off the Property, 
that is not present with swimming pools or tennis courts (Trans. p. 34, 11. 18-21; p. 59, 11. 4-7; II. 22-23).

Brief of Intervenor at 10-11, Charles J. Abbott and Thelma Abbott v. Zoning Hearing Board of the Township of Richland, No.
SA 12-000354.

The “similar to” language in Section 27-506(A)(7) also underscores the fact that accessory uses still must be “customarily inci-
dental” to the primary use, as required by the Code definition of accessory use.

The Board properly determined that the proposed use is not “customarily incidental” to the primary use of the property as a
residence, as required under Code definition of Accessory Use. Section 27-303 of the Code defines the terms Accessory Use and
Accessory Structure. The Code defines Accessory Use as “an activity carried on within a lot, whether within or not in an accessory
structure, that is not the principal permitted use thereon but is customarily generally found incidental to the principal use.” An
Accessory Structure under the Code is defined as:

[A] structure clearly and customarily subordinate to and on the same lot as the principal building and used exclusively
for purposes constituting an accessory use, including but not limited to private garages, barns, utility sheds, greenhouses
and buildings for housing household pets, and excluding signs, antennas, communication towers, communication facilities,
telecommunications equipment buildings, collocated/shared-use communication facilities and power-mounted/shared-use
communication facilities. Operable or inoperable vehicles or any portion thereof shall not be considered accessory
structures.

In the recent case of Hess v. Warwick Township Zoning Hearing Bd., 977 A.2d 1216 (Pa. Cmwlth. 2009), the meaning of the term
“customarily incidental” is discussed thoroughly:

“Customarily incidental” is best understood as invoking an objective reasonable person standard. Under this standard,
we may look not only at how frequently the proposed accessory use is found in association with the primary use (if such
evidence is available, it certainly is relevant) but also at the applicant's particular circumstances, the zoning ordinance
and the indications therein as to the governing body's intent regarding the intensity of land use appropriate to the partic-
ular district, as well as the surrounding land conditions and any other relevant information, including general experience
and common understanding, to reach a legal conclusion as to whether a reasonable person could consider the use in
question to be customarily incidental.7 This approach respects the need for an understandable legal standard and the
flexibility that is a necessary component of the analysis.

Hess v. Warwick Twp. Zoning Hearing Bd., 977 A.2d 1216, 1224 (Pa. Cmwlth. 2009)

In total, case law describing the “customarily incidental” prong of the accessory use standard view it as an objective standard
which considers both the frequency of the proposed use in the locality, as well as a determination taking the specific characteris-
tics of the subject property into account. Id.

Essentially, the question here is whether an objectively reasonable person would consider an outdoor shooting range to be
customarily incidental to the subject property’s use as a residence. Here, the record indicates that the use has never been
considered in the Township, and the only shooting ranges in operation are located in permitted districts. A number Pennsylvania
cases cited by the Township shed light on what courts consider accessory uses to residential districts: a tennis court on residential
property, Klein v. Township of Lower Macungie Zoning Hearing Bd, 395 A.2d 609 (Pa. Cmwlth. 1978); horse stable, Thomas v.
Zoning Hearing Bd. of Benner Township, 550 A.2d 1045 (Pa. Cmwlth. 1988); skateboard ramp, Sandness v. Zoning Hearing Bd.
of New Cumberland Borough, 42 Cumb. L.J. 326 (1992).

While no Pennsylvania court has addressed whether an outdoor shooting range is customarily incidental to residential property,
the Township cites to the Wisconsin case of Avon v. Oliver, 644 N.W.2d 260 (Wisc. App. 2002), a case in which the court declined to
find that a shooting range was customarily incidental to the primary use of agricultural development.

In addition, the Township ordinance Section 6-401 makes it illegal to discharge a firearm anywhere in the Township, unless it
is carried out while hunting or by a member of an incorporated organization that is licensed to conduct target practice. The Abbotts
therefore, are attempting to argue that an illegal activity that is currently not occurring anywhere else in the Township should be
considered a customary and incidental use to their primary residential use of the property.

Additionally, the Abbotts do not have a constitutional right to operate an outdoor pistol shooting range on their residential prop-
erty. The Second Amendment to the United States Constitution secures an individual’s right to keep and bear arms, the core com-
ponent of which is the right to possess operable firearms for self-defense, most notably in the home. District of Columbia v. Heller,
554 U.S. 570 (2008). However, this decision does not constitute a total ban of shooting ranges in the Township. Furthermore, it does
not prohibit the Abbotts from possessing firearms in their home or to use it for self-defense.

Based upon the foregoing Opinion, the decision of the Board is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 21st day of November, 2012, based upon the foregoing Opinion, the decision of the Board is affirmed and the

appeal is dismissed.

BY THE COURT:
/s/James, J.
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Charles Washny, Mary Ann Fiorentini,
Roy Barkand, Carol Barkand,

Harry Bushmire, and Sandra Bushmire v.
South Fayette Township Zoning Hearing Board v.

South Fayette Township v.
Jeffco Enterprises, Inc.

Zoning—Dimensional Variance—Hardship—Adverse Impact

No. S.A. 12-000104. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—November 28, 2012.

OPINION
This appeal arises from the decision of the South Fayette Township Zoning Hearing Board (“Board”) dealing with Property

located in the South Fayette Industrial Park at 715 Millers Run Road in an I-P zoning district in South Fayette Township. The
Property is owned by Jeffco Enterprises, Inc. Currently, there is a nonconforming residence with a footprint of approximately 1,400
square feet on the Property. There is also a carport and a front yard parking pad. Jeffco also owns and operates Lee Street Garage,
an automobile repair business, located at 717 Millers Run Road. Vehicle repair garages are permitted in the I-P zoning district.
Appellants Charles Washny, Mary Ann Fiorentini, Roy Barkand, Carol Barkand, Harry Bushmire and Sandra Bushmire
(“Appellants”) each reside on Lee Street within 100 feet of the Property. Jeffco applied for five dimensional variances in order to
construct an automobile inspection station on the Property. Jeffco intends to raze the existing residence. The proposed structure
would be 3,025 square feet and have an asphalt parking lot surrounding two sides of the building. The Board convened a public
meeting on November 30, 2011 at which it approved Jeffco’s Application for all five variances. It is from that decision that the
Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board incorrectly granted the dimensional variances under Section 240-132 of the Zoning Ordinance and Section 910.2 of
the Municipalities Planning Code (“MPC”). Jeffco was required to prove the following requirements:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of
lot size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that
the unnecessary hardship is due to such conditions and not the circumstances of conditions generally created by the
provisions of the zoning ordinance in the neighborhood or district in which the property is located;

2. That because of such physical circumstances or conditions, there is no possibility that the property can be devel-
oped in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is
therefore necessary to enable the reasonable use of the property;

3. That such unnecessary hardship has not been created by the appellant;

4. That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the
property is located, nor substantially or permanently impair the appropriate use or development of adjacent property,
nor be detrimental to the public welfare; and

5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the
least modification possible of the regulation in issue.

Jeffco failed to prove that the Property is unique. The Commonwealth Court has held that a landowner’s desire to increase
profitability or maximize development does not amount to unnecessary hardship. Singer v. Zoning Board of Adjustment of the City
of Phila., 29 A.3d 144 (Pa. Cmwlth. 2011).

Additionally, Jeffco has not proven that the Property could not be developed in conformity with the area and bulk requirements
of the I-P district. Section 240-64 provides several uses that are permitted on the Property including a contractors’ yard, equip-
ment storage yard and garden nursery. Also, the Property contains a residence that was used for at least 100 years. Therefore, the
Property could be used in its current condition.

Third, Jeffco has not presented evidence that the proposed development would not impair the appropriate use or development
of adjacent property or be detrimental to the public welfare. The Appellants provided testimony that the expansion of Jeffco’s busi-
ness would cause an increased detriment to the residential use of Lee Street. The proposed development is directly adjacent to two
residential properties and within 100 feet of half a dozen more. The Appellants provided sufficient evidence that the variances
would increase the adverse impacts already on the surrounding residential properties.

Based upon the foregoing, the Board incorrectly granted Jeffco’s requested variances. Jeffco failed to meet its burden that it
was entitled to the dimensional variances.

ORDER OF COURT
AND NOW, this 28th day of November, 2012, based upon the foregoing, the Board incorrectly granted Jeffco’s requested

variances. Jeffco failed to meet its burden that it was entitled to the dimensional variances. The decision of the South Fayette
Township Zoning Hearing Board is reversed.

BY THE COURT:
/s/James, J.
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Oakland Planning and Development Corporation v.
Mark Grimes

Landlord Tenant—Procedure—Sanctions—Wrongful use of Civil Process

No. LT 11-000551. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Folino, J.—November 30, 2012.

MEMORANDUM
Defendant Mark Grimes appeals from my Order dated September 18, 2012 that denied his Motion for Sanctions.
This case originated as a landlord tenant action. The relevant procedural background is as follows: on June 6, 2011, a

Magisterial District Judge entered a judgment for possession (plus costs) in favor of Plaintiff, Oakland Planning and Development
Corporation (“OPDC”), and against Defendant Mark Grimes, for the 163 E. Sycamore Street, Basement Apartment, Pittsburgh, PA
15211.

On June 21, 2011, Defendant filed an appeal to the Court of Common Pleas of Allegheny County (at the within docket,
LT11-000551), and ruled Plaintiff OPDC to file a Complaint. On July 8, 2011 Plaintiff OPDC then filed a Complaint seeking
possession.

In response, on July 27, 2011 Defendant Mark Grimes, pro se, filed an “Answer, Affirmative Defenses and Counterclaims” for
wrongful eviction and defamation, seeking damages of $10 million.

Thereafter, the parties exchanged various pleadings, amended pleadings and discovery requests. Then, on October 14, 2011,
upon learning that Defendant Mark Grimes had vacated the subject apartment and returned his keys, Plaintiff OPDC filed a
“Praecipe to Discontinue Plaintiff ’s Complaint, without Prejudice, Pursuant to Pa.R.C.P. 229.”

So, with Plaintiff OPDC having discontinued its complaint for possession, that left remaining in the case only Defendant’s
Counterclaim against OPDC. By Order dated December 9, 2011, the Honorable R. Stanton Wettick, Jr., of this Court, granted
Counterclaim Plaintiff Mark Grimes leave to file a Second Amended Complaint. On January 6, 2012, Mark Grimes filed “Plaintiff ’s
Second Amended Pleading/Complaint” where he named himself as Plaintiff, asserted a four-count claim against OPDC as a defen-
dant, but also named as defendants the two law firms, Houston Harbaugh P.C., and Andracki Law Offices, P.C., that represented
OPDC at various times. In the Second Amended Complaint, Mark Grimes claimed damages of $30 million.

Defendant OPDC filed Preliminary Objections to the Second Amended Complaint of Mark Grimes. After argument on the
Preliminary Objections, Judge Wettick entered a “Memorandum and Order of Court” dated May 3, 2012 where he sustained the
Preliminary Objections to three of the four counts of the Second Amended Complaint, permitting Mark Grimes to proceed to trial
only as to his claim for money damages for wrongful eviction. Of particular relevance to the issue currently before me, Judge
Wettick set forth the following in his Memorandum:

I am sustaining the preliminary objections seeking dismissal of Count 1-Wrongful Use of Civil Proceedings.

I am dismissing this count because one of the requirements for pursuing the wrongful use of civil proceedings count
is that the underlying proceedings are terminated in favor of the person against whom they are brought. 42 P.S. §8351.

In this case, Oakland Planning prevailed in the proceedings before the Magisterial District Judge and it discontinued
its claim for possession in the Common Pleas Court only after plaintiff was residing elsewhere and his keys had been
returned. Thus plaintiff was not the prevailing party.

Thereafter, on March 18, 2012, Mark Grimes presented the subject Motion for Sanctions1 to me in my capacity as Calendar
Control Judge. Under Allegheny County Local Rules, motions regarding any case that is on a published trial list are to be presented
to the Calendar Control Judge; thus, the Mark Grimes Motion for Sanctions was properly before me.

The Motion is verbose, (72 paragraphs), difficult to follow in parts, and seems to cover much of the same ground that was the
subject of Judge Wettick’s Memorandum and Order. But, in essence, it appears that Mr. Grimes sought sanctions against OPDC
and its attorneys for two reasons:

First, Mr. Grimes argued that OPDC and its attorneys should be sanctioned because they filed a Reply to New Matter and a
Complaint for Possession, and that “the factual allegations within these two documents do not have evidentiary support....” See
Motion for Sanctions, ¶53. Obviously, however, the filing of these two documents constitutes no basis for sanctioning OPDC.

That one party disputes the factual allegations in the opposing party’s court papers is quite common in the context of civil
litigation, and certainly not a basis for the imposition of sanctions. Also, at the time Mr. Grimes presented his Motion for Sanctions
to me, OPDC had already dismissed its Complaint for Possession, so any concerns Mr. Grimes had with that pleading would seem
to be moot.

Further, to the extent that Mr. Grimes believed that the opposing party’s pleadings “did not have evidentiary support,” he was
free to introduce evidence to that effect at his trial on his wrongful eviction claim, to the extent that any of his proffered evidence
was relevant as to any claim or defense, and to the extent that such evidence otherwise complied with the laws of evidence. Finally,
Mr. Grimes never established that OPDC’s averments were without evidentiary support; indeed, the trial judge granted a non-suit
in favor of OPDC and against Mr. Grimes.

The second basis for the Motion for Sanctions relates to the fact that OPDC discontinued its Complaint for possession against
Mr. Grimes after Mr. Grimes vacated the apartment. In his Motion, Mr. Grimes requested the Court to “strike Plaintiff ’s [OPDC’s]
praecipe to discontinue....” See Motion for Sanctions, ¶70. Not surprisingly, Mr. Grimes cites no authority in support of his argu-
ment that a property owner should be compelled by the Court to go forward with a Complaint for Possession even after the tenant
has vacated the premises. Such an argument has no basis in law or logic. Moreover, Judge Wettick’s Memorandum and Order of
Court had already addressed the subject of the OPDC discontinuance: “[i]n this case, Oakland Planning prevailed in the proceed-
ings before the Magisterial District Judge and it discontinued its claim for possession in the Common Pleas Court only after plain-
tiff was residing elsewhere and his keys had been returned. Thus, plaintiff was not the prevailing party.”

In such circumstances, the discontinuance clearly does not constitute a basis for sanctions.
For these reasons, by Order dated September 18, 2012, I denied the motion for sanctions filed by Mr. Grimes.
Mr. Grimes then appealed my Order of September 18, 2012 to the Superior Court of Pennsylvania. On October 30, 2012, Mr.

Grimes filed a “Statement of Errors Complained of on Appeal.” Although the statement is repetitive and somewhat difficult to
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follow, it appears that Mr. Grimes is attempting to argue simply that I erred in denying his Motion for Sanctions: he argues that
“Oakland Planning and Development Corporation should never have been allowed to discontinue without prejudice,” and that
“Oakland Planning and Development Corporation’s denial of factual allegations in their Reply to New Matter are not warranted on
the evidence...” See Motion for Sanctions, ¶¶18, 23. Thus, the Statement of Errors tracks the arguments set forth in the Motion for
Sanctions itself.

Accordingly, for the reasons set forth above, it is respectfully submitted that my Order of September 18, 2012 should be
affirmed.

BY THE COURT:
/s/Folino, J.

Date: November 30, 2012
1 For clarity’s sake, I note that in his motion for sanctions Mark Grimes identifies Oakland Planning and Development Corporation
as the Plaintiff, and Mark Grimes as the Defendant (unlike the Second Amended Complaint, where Mark Grimes designated
himself as Plaintiff).

Commonwealth of Pennsylvania v.
Richard Caporal

Criminal Appeal—DUI—Sentencing (Discretionary Aspects)—Failure to Impose RRRI

No. CC 200900753; 20091797. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 24, 2012.

OPINION
The appellant, Richard Caporal, (hereinafter referred to as “Caporal”), has filed the instant appeal as a result of the imposi-

tion upon him of an aggregate sentence of seven to fifteen years for his fourteenth and fifteenth convictions for driving under the
influence and his convictions for driving under suspension for alcohol-related offenses. Caporal has filed a concise statement of
matters complained of on appeal in which he initially alleges that this Court erred in denying his motion to recuse and that the
sentences imposed upon Caporal were excessive and unreasonable.

In reviewing the record in order to prepare an Opinion with respect to Caporal’s appeal, it is clear that the sentences imposed
upon him were illegal. At no time did the District Attorney, Caporal’s trial counselor this Court ever address the issue of whether
or not Caporal was eligible for a RRRI sentence. As noted in Commonwealth v. Robinson, 7 A.3d 868, 870-871 (Pa. Super. 2010),
the failure to address a defendant’s eligibility for a sentence under the RRRI Statute, makes any sentence imposed illegal.

This Court has held that an attack upon the power of a court to impose a given sentence is a challenge to the legality of a
sentence. Commonwealth v. Lipinski, 841 A.2d 537, 539 (Pa.Super.2004); see also Commonwealth v. Hansley, 994 A.2d
1150 (Pa.Super.2010) (challenge to trial court’s imposition of RRRI sentence with mandatory minimum sentence consti-
tutes challenge to trial court’s sentencing authority). Moreover, we have long concluded that where the trial court violates
the Sentencing Code by failing to impose both a minimum and maximum sentence pursuant to 42 Pa.C.S.A. § 9756(b), the
sentence is illegal and must be vacated. See Commonwealth v. Mitchell, 986 A.2d 1241, 1244 (Pa.Super.2009) (holding that
imposition of flat sentence, without minimum sentence, is illegal); Commonwealth v. Barzyk, 692 A.2d 211, 215
(Pa.Super.1997) (observing that Sentencing Code requires the trial court to impose both a maximum and minimum
sentence, and where a trial court neglects to include a minimum sentence, the appropriate remedy is to vacate the judg-
ment of sentence and remand for resentencing); and Commonwealth v. Cain, 432 Pa.Super. 47, 637 A.2d 656, 658 (1994)
(holding that challenge to a sentence, which fails to impose statutorily mandated minimum sentence which does not
exceed one-half the maximum sentence under 42 Pa.C.S.A. § 9756, is not a challenge to the discretionary aspects of
sentencing, but a challenge to the legality of the sentence). We observe that our legislature amended section 9756 to
include a provision requiring sentencing courts to determine if a defendant is eligible for an RRRI minimum sentence.FN2

Accordingly, where the trial court fails to make a statutorily required determination regarding a defendant’s eligibility
for an RRRI minimum sentence as required, the sentence is illegal. Thus, the Commonwealth’s assertion that
Appellant’s claim is a waived challenge to the discretionary aspects of sentencing is incorrect. Rather, Appellant’s issue
presents a non-waivable challenge to the legality of her sentence.

FN2. The Sentencing Code was amended, effective November 24, 2008, to include the following section requiring
RRRI eligibility determinations:

(b.1) Recidivism risk reduction incentive minimum sentence.—The court shall determine if the defendant is eligible
for a recidivism risk reduction incentive minimum sentence under 61 Pa.C.S. Ch. 45 (relating to recidivism risk
reduction incentive). If the defendant is eligible, the court shall impose a recidivism risk reduction incentive minimum
sentence in addition to a minimum sentence and maximum sentence except, if the defendant was previously
sentenced to two or more recidivism risk reduction incentive minimum sentences, the court shall have the discretion
to impose a sentence with no recidivism risk reduction incentive minimum.

(Emphasis added.)

Since the sentences imposed upon Caporal are illegal, this Court would request that the record be remanded to it so that Caporal
could be resentenced at which time a determination can be made as to whether or not he is eligible for a RRRI sentence.

Cashman, J.
Dated: August 24, 2012
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Commonwealth of Pennsylvania v.
Earl J. Green

Criminal Appeal—Sufficiency—Possession/PWID—Constructive Possession

No. CC 200916511. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—August 29, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Earl J. Green, was charged by criminal information (CC 200916511) with one (1) count each of: Possession with
Intent to Deliver (cocaine), Possession with Intent to Deliver (ecstasy)1, Possession of a Controlled Substance2 (cocaine) and
Possession of a Controlled Substance (ecstasy), and Criminal Conspiracy3.

Appellant filed an Omnibus Pre-Trial Motion in the nature of a Motion to Suppress. On May 26, 2010, a suppression hearing was
held and following the presentation of the evidence, the Trial Court denied Appellant’s motion.

On February 21, 2012, Appellant proceeded to a jury trial. The jury found Appellant guilty of Possession of a Controlled
Substance (cocaine), Possession of a Controlled Substance (ecstasy), Criminal Conspiracy, and not guilty of the remaining charges.
Appellant made an oral Motion for Judgment of Acquittal and to Set Aside the Jury Verdict which was denied.

On February 27, 2012, Appellant was sentenced at count 3-Possession of a Controlled Substance (cocaine) to two to four months
incarceration; at count 4-Possession of a Controlled Substance (ecstasy) to two to four months incarceration to be served consec-
utive to the term at count two; and no further penalty at the Criminal Conspiracy count.

This appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth verbatim as Appellant frames them: 

1. The evidence was insufficient to support Mr. Green’s conviction for possession of a controlled substance, namely
crack-cocaine, in violation of 75 (sic) Pa.C.S.§780-113(a)(16). As no controlled substances were found on Mr. Green’s
person, any conviction for possession would have to be supported by a finding of constructive possession. However,
the evidence was insufficient to establish that Mr. Green had the power and intent to exercise control over the crack-
cocaine that police seized from the residence. Mr. Green’s presence, alone, will not suffice to sustain a conviction for
possession under the theory of constructive possession.

2. The evidence was insufficient to support Mr. Green’s conviction for possession of a controlled substance, namely
ecstasy, in violation of 75 (sic) Pa.C.S.§780-113(a)(30). As no controlled substances were found on Mr. Green’s person,
any conviction for possession would have to be supported by a finding of constructive possession. However, the
evidence was insufficient to establish that Mr. Green had both the power and intent to exercise control over the
ecstasy that police seized from the residence. Mr. Green’s presence, alone, will not suffice to sustain a conviction
for the possession under the theory of constructive possession.

3. The evidence was insufficient to support Mr. Green’s conviction for criminal conspiracy to commit the crime of
possession of a controlled substance, in violation of 18 Pa.C.S.A.§903(a)(1). Specifically, the Commonwealth presented
no evidence that Mr. Green agreed with another person to commit and unlawful act. Mr. Green’s mere presence at the
location where drugs were found is not sufficient to implicate him in a criminal conspiracy.

FINDINGS OF FACTS
A controlled buy of narcotics was completed using a confidential informant in the residence of Maurice Brown located

at 420 Antisbury Street, City of Pittsburgh, Allegheny County on April 22, 2009. (T.T. 27-29, 30, 41)4. Following the surveil-
lance of that controlled buy, Detective Glenn Hairston applied for a search warrant for the residence of Maurice Brown.
(T.T. 30, 41).

On April 24, 2009, the search warrant was executed by members of the SWAT team. (T.T. 45). Detective Joseph Lewis covered
the back of the house during the execution of the search warrant. (T.T. 45). While at the back door, Detective Lewis could hear run-
ning inside the house as the officers knocked and announced their presence at the front door. (T.T. 45). Upon making entry into the
home, Detective Lewis saw three individuals in the kitchen including Appellant. (T.T. 46). Appellant did not comply with an order
to get on the floor, rather he ran into a bathroom that was accessed directly from the kitchen. (T.T. 46, 48). After five to ten sec-
onds in the bathroom Appellant complied with police orders to come out of the bathroom and get on the ground. (T.T. 47). As
Appellant came out of the bathroom he made a statement that he “was not in there.” (T.T. 51).

A search of the bathroom revealed a baseball cap and a lighter inside the toilet and a pair of glasses on the floor. (T.T. 51). In
the small galley style kitchen, police found: (1) a plastic baggie containing crack cocaine on the stove; (2) a black box underneath
the kitchen sink which contained four hundred (400) ecstasy pills, four knotted baggies of crack cocaine, a bottle of inositol pow-
der, a digital scale, a Glock .45 magazine and a black Uzi semi-automatic weapon; and (3) three baggies of crack cocaine inside the
refrigerator. (T.T. 53, 74-75).

Appellant was arrested and charges were filed as noted herein above.

DISCUSSION
Appellant alleges that the evidence was insufficient as to each of his criminal convictions. As to these three (3) claims

the Pennsylvania Supreme Court has set forth the applicable standard of review for sufficiency of the evidence claims as
follows:

Whether the evidence, viewed in the light most favorable to the Commonwealth as verdict winner, is sufficient to
enable a reasonable [fact finder] to find every element of the crime beyond a reasonable doubt. In applying this stan-
dard, we bear in mind that the Commonwealth may sustain its burden by means of wholly circumstantial evidence;
that the entire trial record should be evaluated and all evidence received considered, whether or not the trial court’s
rulings thereon were correct; and that the trier of fact, while passing upon the credibility of witnesses and the weight
of the proof, is free to believe all, part, or none of the evidence.
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Commonwealth v. Reed, 990 A.2d 1158, 1161 (2010)(quotations and citations omitted).

A. Possession of cocaine and ecstasy
Here, Appellant was charged with one (1) count each of possession of cocaine and ecstasy respectively. Appellant argues that

the evidence was insufficient as a matter of law to prove that he possessed the drugs. This claim is without merit.
Other than the unrecovered drugs that Appellant more likely than not disposed of in the toilet, Appellant did not have physical

possession of the recovered drugs at the time of his arrest, thus the Commonwealth had to prove that Appellant constructively pos-
sessed the drugs. The law regarding constructive possession has been firmly established in this Commonwealth:

When contraband is not found on the defendant’s person, the Commonwealth must establish constructive posses-
sion.... Constructive possession is the ability to exercise conscious control or dominion over the illegal substance
and the intent to exercise that control. Two actors may have joint control and equal access and thus both may con-
structively possess the contraband. The intent to exercise conscious dominion can be inferred from the totality of
the circumstances.

Commonwealth v. Jones, 874 A.2d 108, 121 (Pa.Super. 2005)(quotations and citations omitted).
Here, while executing a search warrant on 420 Antisbury Street Appellant: (1) was present in a home with confirmed

drug activity; (2) was present in the small galley kitchen in the area where significant amounts of different types of drugs
were found; (3) refused police orders to get on the floor, rather he ran into the bathroom wherein he likely disposed of drugs
in the toilet; and, (4) made a statement after coming out of the bathroom that he “was not in there.” (T.T. 45-46, 51, 53). The
entirety of these circumstances demonstrate that the Commonwealth presented sufficient evidence to find beyond a reason-
able doubt that Appellant constructively possessed the drugs. See Commonwealth v. Macolino, 469 A.2d 132, 136 (Pa.
1983)(constructive possession sufficient where two persons had equal access to an area where contraband is found);
Commonwealth v. Bentley, 419 A.2d 85, 87 (Pa.Super. 1980)(circumstantial evidence may be used to establish defendant’s
possession of drugs or contraband).

Furthermore the Commonwealth proved the charge of criminal conspiracy, thus it was not necessary to prove Appellant’s
constructive possession of the drugs found in the kitchen. See Commonwealth v. Perez, 931 A.2d 703, 709 (Pa.Super.
2007)(defendant criminally responsible for drugs found inside co-conspirator’s residence where Commonwealth established
that defendant and co-conspirator were involved in a conspiracy to distribute heroin).

Appellant’s claim is without merit.

B. Criminal Conspiracy
Appellant alleges that the evidence was insufficient to convict Appellant of Conspiracy-(Possession of a Controlled Substance)

on the theory of constructive possession. This issue has no merit.

The applicable statute, Section 903(a) provides:

A person is guilty of conspiracy with another person or persons to commit a crime if with the intent of promoting or
facilitating its commission he:

(1) agrees with such other person or persons that they or one or more of them will engage in conduct which consti-
tutes such crime or an attempt or solicitation to commit such crime; or

(2) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solic-
itation to commit such crime.

18 Pa.C.S.A. §903(a).

Appellant was convicted of Criminal Conspiracy (Possession of a Controlled Substance), 18 Pa.C.S. § 903(a). The Superior Court
of Pennsylvania has determined that in order for a conviction for criminal conspiracy to be sustained, “the Commonwealth must
establish that the defendant: (1) entered into an agreement to commit or aid in an unlawful act with another person or persons, (2)
with a shared criminal intent, and, (3) an overt act was done in furtherance of the conspiracy.” Commonwealth v. McCall, 911 A.2d
992, 996 (Pa. Super. 2006).

The Supreme Court of Pennsylvania has recognized that direct evidence of a defendant’s criminal intent or the conspiratorial
agreement is rarely available. Commonwealth v. Murphy, 844 A.2d 1228, 1238 (Pa. 2004). Rather, these elements are almost always
proven by circumstantial evidence, “such as ‘the relations, conduct or circumstances of the parties or overt acts on the part of the
co-conspirators.’” Murphy, 844 A.2d at 292, quoting Commonwealth v. Spotz, 716 A.2d 580, 592 (Pa. 1998). Where it is demonstrated
that the relation, conduct, or circumstances of the parties, and the overt acts of the co-conspirators, sufficiently prove an agree-
ment with another person or persons to commit or aid in the commission of an unlawful act, a criminal conspiracy may be inferred.
McCall, 911 A.2d at 996.

Here, while executing a search warrant on 420 Antisbury Street Appellant: (1) was present in a home with confirmed drug activ-
ity; (2) was present with two other persons in the small galley kitchen in the area where a significant amounts of different drugs
were found; (3) ran into the bathroom to dispose of contraband; and, (4) made a statement after coming out of the bathroom that
he “was not in there.” (T.T. 45-46, 51, 53). A reasonable inference flows from the evidence presented that Appellant flushed con-
traband down the toilet. (T.T. 51). In addition, the significant amount of drugs found in the kitchen itself would constitute an overt
act solidifying the conspiratorial relationship between Appellant and the co-defendants. Thus, the evidence of Appellant’s part in
the conspiracy was proven beyond a reasonable doubt.

The Superior Court of Pennsylvania has held that a co-conspirator is fully liable for all of the drugs recovered, without the
necessity of proving constructive possession, where conspiracy is successfully proven. Perez, 931 A.2d at 709-710; see also
Commonwealth v. Holt, 711 A.2d 1011, 1017 (Pa. Super. 1998), appeal denied 781 A.2d 145 (Pa. 1998) (where a defendant was con-
victed of conspiracy to possess with intent to deliver cocaine, by virtue of that conviction he was also culpable for the crime of pos-
session with intent to deliver cocaine).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.
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BY THE COURT:
/s/Borkowski, J.

Date: September 4, 2012

1 35 Pa.C.S.A.§780-113 (a)(30).
2 35 Pa.C.S.A.§780-113 (a)(16).
3 18 Pa.C.S.A.§903 (a)(1).
4 The letters “T.T.” followed by numerals refer to pages of the Jury Trial Transcript dated February 21, 2012-February 27, 2012.

Commonwealth of Pennsylvania v.
Loinel Montel Watts

Criminal Appeal—Sufficiency—Identification—Prosecutorial Misconduct—Waiver—Failure to Specify Issue for Appeal—
Personal Beliefs of D.A.

No. CC 2010015439. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 26, 2012.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201015439) with two (2) counts of Aggravated Assault1, and one (1) count
each of Criminal Attempt (homicide)2, Carrying a Firearm Without a License3, Person Not to Possess a Firearm4 and, Recklessly
Endangering Another Person5. On June 20, 2011, Appellant proceeded to a jury trial. Appellant was found guilty of all charges.

On September 20, 2011, the Trial Court sentenced Appellant to the following:

Count One-Criminal Attempt Homocide- 10 to 20 years incarceration; to run consecutive to his sentence at
CC 201005166;

Count Two-Aggravated Assault- no further penalty;

Count Three-Aggravated Assault-no further penalty;

Count Four-Firearms Not to be Carried Without a License- 2 to 4 years incarceration to be served consecutive to term
of imprisonment at count one;

Count Five-Possession of Firearm- no further penalty; and,

Count Six-Recklessly Endangering another Person- no further penalty.

This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth verbatim as follows:

I. The evidence produced at jury trial was insufficient to sustain a verdict of Guilty. Specifically, the eyewitness
identification of the Defendant, made nearly seven months after the incident, was insufficient to find the Defendant
was involved in the incident.

II. The Assistant District Attorney, during closing remarks to the jury, asserted a personal belief that one of his
witnesses, the detective involved with providing the victim with a photo array, was telling the truth. “The prose-
cutor may always argue to the jury that the evidence establishes the defendant’s guilty, although a prosecutor may
not offer his personal opinion as to the guilt of the accused either in argument or in testimony from the witness
stand. Nor may he or she express a personal belief and opinion as to the truth or falsity of evidence of defendant’s
guilt, including the credibility of a witness.” Commonwealth v. Chmiel, 777 A.2d 758 (Pa.Super. 2001).

FINDINGS OF FACT
On January 27, 2010, at 1:11 p.m. Adam Flint walked from his home to the Dairy Mart located on Grant Avenue in

Duquesne, Allegheny County, Pennsylvania. (T.T. 64). Outside of the Dairy Mart Flint encountered Appellant who asked him
for a cigarette and a light. (T.T. 63). Flint went into the Dairy Mart made his purchase and left the store. (T.T. 63). He proceed-
ed to Sixth Street to buy a bag a marijuana and then walked home. (T.T. 64). Approximately 10-15 minutes later Flint received
a phone call from his grandfather asking him to go play his lottery numbers. (T.T. 64). Flint left his house by way of Erwin
Street, turning left on Edith Street and Huckleberry Alley, making a left onto Meadow Street up to Grant Street to the Dairy
Mart. (T.T. 65).

Flint purchased the tickets and proceeded home the same way he came. (T.T. 66). As he did so Flint encountered
Appellant who was talking on his cell phone. (T.T. 66). Flint passed Appellant walking in the opposite direction down
Huckleberry alley. (T.T. 66). Appellant turned and followed Flint down Huckleberry Alley. (T.T. 66). When he turned at the
corner of Edith and Erwin Streets, Appellant said to him, “White boy Rick pays good,” and shot Flint in his right arm. (T.T.
66). Flint turned and saw Appellant holding a black semi-automatic weapon and immediately fled. (T.T. 68). Appellant kept
shooting at Flint as he ran to the left side of Erwin Street in an attempt to hide behind parked cars. (T.T. 67). During this
time Flint was shot a second time, the bullet entering through his back and exiting out the front of his abdomen. (T.T. 67).
As Flint neared 117 Erwin Street he saw Appellant turn and run in the opposite direction on Erwin Street making a right
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onto Edith Street. (T.T. 70). Flint got to his home at 116 Erwin Street where his girlfriend called for an ambulance and Flint
was transported to a hospital. (T.T. 71).

Detective Thomas DeFelice, a homicide detective with the Allegheny County Police Department, responded to a call for assis-
tance from the Duquesne Police. (T.T. 44). During his investigation of the crime scene, Detective DeFelice found bullet damage to
homes at 101, 103, 107, and 115 Erwin Street (T.T. 44-46). There were 12 shell casings found at the scene. (T.T. 47).

In reference to Appellant’s statement, “White boy Rick pays well,” Flint knew a Rick Jacik with whom he had been in an argu-
ment with at a bar. (T.T. 77). The victim robbed Jacik of $1200 with a BB gun within a few weeks of this incident. (T.T. 84). Rick
Jacik had shot at the victim on Kennedy Avenue in Duquesne in January of 2010. (T.T. 78).

As a result of being shot twice Flint spent over two months in the hospital. (T.T. 72). In 2010, he was in the hospital for a total
of 299 days. (T.T. 72). Flint experienced complications that required additional medical procedures to implant stents and open up
his bile ducts. (T.T. 73). The bullet that entered Flint’s right arm shattered his humerus bone. (T.T. 74). The injury to his arm
required the insertion of a steel plate and metal rod to stabilize his arm. (T.T. 74). The bullet that entered Flint’s back perforated
his liver and exited through the left side of his abdomen. (T.T. 72).

On February 24, 2010, Detective Zabelsky of the Allegheny County Police Department showed Flint several photo arrays, how-
ever, he was heavily medicated and did not make an identification. (T.T. 75). At that time due to the serious natures of his injuries,
Flint was taking Fentanyl, Dilaudid, Demeral and Percocet. (T.T. 76). Flint had to be restrained to his hospital bed because he
repeatedly tried to get up as he thought that he was in Las Vegas. (T.T. 76).

On July 21, 2010, the victim identified Appellant in a photo array and Appellant was arrested and charged as noted hereinabove.
(T.T. 77).

DISCUSSION

I.
Appellant raises as his first issue a general claim stating that the evidence was insufficient to sustain a verdict of guilty.

Appellant does not allege the specific charges to which he believes that the evidence was insufficient. However, Appellant specif-
ically and exclusively challenges the victim’s identification of him as the gunman. This argument is without merit.

In addressing this claim the Trial Court notes that Appellant’s allegation regarding the ability of the victim to identify Appellant
as the shooter goes to the weight of the evidence not the legal sufficiency. See Commonwealth v. Monroe, 422 A.2d 193, 195
(Pa.Super. 1980). In Monroe, the Commonwealth presented evidence that the defendant shot the victim twice in the back at very
short range. The defendant in Monroe maintained that the evidence was insufficient because of the inconsistent statements made
by the witnesses. The Monroe Court concluded that the defendant’s argument did not relate to the sufficiency of the evidence, but
rather to the evaluation of the evidence by the factfinder. Monroe, 422 A.2d at 195.

Here the victim positively identified Appellant in a photo array following the shooting and at trial. (T.T. 67, 77). The victim had
ample opportunity to observe Appellant during this criminal episode, to wit, when he encountered Appellant on his first visit to the
Dairy Mart, and shortly after that when he encountered Appellant at the corner of Edith and Erwin Streets where he was shot. (T.T.
64-66). Once out of severe pain and the cloud of medication, Flint’s identifications of Appellant were positive and unequivocal and
found to be credible by the factfinder. See Monroe, 422 A.2d at 195.

A witness’s ability to identify an assailant goes to the weight of the evidence not its legal sufficiency. See Commonwealth v.
Washington, 927 A.2d 586, 602 (Pa. 2007)(the failure of a witness to identify the defendant in a line up goes to the weight of the
evidence with the factfinder).

The Superior Court has aptly noted,

Evidence of identification need not be positive and certain to sustain a conviction. Although common items of cloth-
ing and general physical characteristics are usually insufficient to support a conviction, such evidence can be used as
other circumstances to establish the identity of a perpetrator. Out-of-court identifications are relevant to our review of suf-
ficiency of the evidence claims, particularly when they are given without hesitation shortly after the crime while mem-
ories were fresh. Given additional evidentiary circumstances, any indefiniteness and uncertainty in the identification
testimony goes to its weight.

Commonwealth v. Orr, 38 A.3d 868 (Pa.Super.2011)(internal citations and quotations omitted). See also, Commonwealth v.
Kloiber, 106 A.2d 820, 826 (Pa. 1954)(where opportunity for positive identification is good and the witness is positive in his
identification and his identification is not weakened by prior failure to identify, but remains, even after cross examination
positive and unqualified, the testimony as to identification need not be received with caution and may even be treated as a
statement of fact).

Here, it is clear that the jury in its’ fact finding function found the identification testimony by the victim to be credible. This
evidence was legally sufficient to sustain Appellant’s conviction.

Appellant’s claim is without merit.

II.
Appellant’s next claim is that the prosecutor vouched for the credibility of a witness in his closing argument. Trial counsel failed

to object to the disputed portion of the argument in the prosecutor’s closing and thus Appellant’s argument has been waived.
However, even if the Court considered the claim on its merits it fails.

A. Waiver
In order for a claim of error to be reviewed on appeal, Pennsylvania Rule of Appellate Procedure 302 (a) states as follows:

Rule 302. Requisites for Reviewable Issue

(a) General rule. Issues not raised in the lower court are waived and cannot be raised for the first time on appeal.

Pa.R.A.P. 302(a). See Commonwealth v. Nunn, 947 A.2d 756, 762 (Pa. Super. 2008)(defendant waived appellate review of all
challenges not preserved by objection before the trial court). As Trial Counsel did not make a contemporaneous objection to the
argument, any issue that may have existed has been waived. (T.T. 189-208)6.
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B. Failure to Cite to the Alleged Prosecutorial Misconduct
Here, Appellant argues that the prosecutor committed misconduct by improperly vouching for the credibility of a

Commonwealth witness. In this vague claim Appellant fails to cite to the record where this alleged misconduct occurred. Without
a specific reference to the record, the Trial Court cannot address this claim, and will not speculate as to the alleged misconduct by
combing through the record for Appellant. See Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006)(if a trial court has to guess
what issues defendant is appealing, that is not enough for meaningful review and the trial judge may find waiver and disregard
any argument). Therefore, this Court will not address this claim.

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 26, 2012

1 18 Pa.C.S. §2702(a)(1) and 18 Pa.C.S. §2702(a)(4).
2 18 Pa.C.S. §901(a).
3 18 Pa.C.S. §6106(a)(1).
4 18 Pa.C.S. §6105(c).
5 18 Pa.C.S. §2705.
6 The closing argument for the Commonwealth appears on pages T.T. 189-208. Defense counsel did not raise an objection during
the closing argument or at the conclusion of the Commonwealth’s closing argument.

Commonwealth of Pennsylvania v.
Phillip Foxx

Criminal Appeal—PCRA—Homicide—Life Sentence for Juvenile Defendant—Retroactivity of Miller Decision

No. CC 199313472, 199311573. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—November 20, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Phillip Foxx, was charged by criminal information (CC 199311573) with one count of Criminal Homicide. At crimi-
nal information (CC 199313472) Appellant was charged with: two (2) counts of Robbery, and one (1) count each of the following
Aggravated Assault, Recklessly Endangering Another Person, Criminal Conspiracy, and Carrying a Firearm Without a License.

On June 22, 1994, Appellant proceeded to a jury trial before the Honorable Robert E. Dauer. Appellant’s case was joined with
co-defendant, Dorian Lamore. Christophe Paterini, Esquire of the Office of the Public Defender represented Appellant and Deputy
District Attorney Christopher Conrad represented the Commonwealth. On June 28, 1994, Petitioner was found guilty of Second
Degree Murder and guilty of all remaining charges.

On July 25, 1994, Appellant was sentenced by Judge Dauer to life imprisonment without parole for Second Degree Murder. The
Trial Court also imposed a consecutive term of ten (10) years to twenty (20) years imprisonment for Robbery, a consecutive term
of ten (10) years to twenty (20) years imprisonment for Aggravated Assault, a consecutive term of five (5) to ten (10) years impris-
onment for Criminal Conspiracy, and no further penalty at the count of Carrying a Firearm Without a License.

On August 3, 1994, Appellant filed a Motion to Modify his sentence which was denied on December 12, 1994. Appellant filed a
Notice of Appeal to the Superior Court. The Superior Court affirmed the judgment of sentence of April 24, 1996. Appellant filed a
Petition for Allowance of Appeal to the Pennsylvania Supreme Court, which was denied on November 15, 1996.

On March 15, 1999, Appellant filed a pro se PCRA Petition. PCRA Counsel filed a “No-Merit” letter and a Petition to Withdraw
as Counsel, as the Petition was untimely filed.

On July 13, 2010, Appellant filed a second pro se PCRA Petition in this case. Counsel was appointed to represent Appellant and
filed an Amended PCRA Petition on January 7, 2010.

The PCRA Court dismissed the Petition on April 20, 2012 as time-barred.1

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth verbatim as Appellant frames them:

I. There was a violation of the Appellant’s Eighth Amendment Right of the United States Constitution and Article I,
Section 13 of the Pennsylvania Constitution against cruel and unusual punishment when he was sentenced to life without
the possibility of parole as a juvenile after being convicted of second degree murder;

II. The Trial Court erred in dismissing Appellant’s PCRA Petition without a hearing.

FINDINGS OF FACTS
The facts of the underlying charges are not germane to the disposition of the issues in this case at this time.
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DISCUSSION

I.
Appellant’s first claim alleges that his Eighth Amendment right under the United States Constitution and Article I,

Section 13 of the Pennsylvania Constitution against cruel and unusual punishment were violated when he was sentenced
to life without the possibility of parole as a juvenile after being convicted of second degree murder. Appellant’s claim has
possible merit.

Appellant’s claim is supported by the United States Supreme Court’s holding in Miller v. Alabama, 132 S.Ct. 2455 (2012) that a
sentence of life without parole (LWOP) for a crime committed by a juvenile violates the Eighth Amendment’s prohibition against
cruel and unusual punishment. Additionally, the Pennsylvania Supreme Court in the case of Commonwealth v. Knox, 50 A.3d 732,
745 (Pa. 2012), held that a mandatory life sentence without the possibility of parole for a juvenile violates both the federal and state
constitutions for cruel and unusual punishment. The Court in Knox has vacated the juvenile’s judgment of sentence and has
remanded for re-sentencing.

Currently the Pennsylvania Supreme Court in the case of Commonwealth v. Cunningham, 38 EAP 2012, is grappling with the
issue of whether the holding in Miller v. Alabama retroactively applies to an inmate, convicted as a juvenile and who is serving a
sentence of life imprisonment without the possibility of parole. The Pennsylvania Supreme Court held oral arguments in
Cunningham on September 12, 2012 and we are currently awaiting the high court’s ruling.

Based upon the current state of the law, the Trial Court agrees that Appellant’s issue has possible merit.

II.
Appellant’s second claim is that the Trial Court erred in dismissing Appellant’s PCRA Petition without a hearing. The Trial

Court will not address this claim as it agrees that Appellant is entitled to review of his first issue.

CONCLUSION
For the aforementioned reasons, the designation of the imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: November 20, 2012

1 The Trial Court notes that Appellant’s first issue was not yet ripe at the time of the dismissal of the PCRA.

Commonwealth of Pennsylvania v.
Anthony Rose

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to Seek Suppression—Other Crime Evidence—
Character Witnesses

No. CC 200817880. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 21, 2012.

OPINION
On March 17, 2009, Appellant, Anthony Rose, through counsel, filed a pretrial Motion to Suppress Identification. This

Court denied the Motion on April 1, 2009, and a jury trial immediately followed. At the conclusion of the jury trial,
Appellant was found guilty of one count of Burglary and two counts of Robbery. Subsequently, on June 24, 2009, Appellant
was sentenced to a term of imprisonment of seventy to one hundred forty months on each of the Robbery counts, to be
served consecutively, and thirty months to sixty months for the Burglary count, concurrent to the Robberies. The total
period of incarceration was one hundred forty to two hundred eighty months. Post-trial motions were denied and on July
7, 2009, Appellant filed a Notice of Appeal.

On February 4, 2011, the Pennsylvania Superior Court affirmed this Court’s judgment of sentence. Appellant filed a Petition for
Allowance of Appeal, which was denied by the Supreme Court of Pennsylvania on July, 12, 2011. On, December 20, 2011, Appellant
filed a pro se Motion for Post Conviction Relief. Appointed counsel filed an amended Post Conviction Relief Act petition of April
19, 2012 and the Commonwealth filed an Answer on June 18, 2012. Upon review of these documents, this Court came to the
conclusion that the petition did not contain issues of arguable merit and notified Appellant of the Court’s intention to dismiss
the petition without a hearing. On July 9, 2012, Appellant filed a Response to Notice of Intent to Dismiss. This Court dismissed
without a hearing on July 12, 2012 and the current appeal ensued.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises five issues in this Appeal. Appellant asserts that trial counsel was ineffective for failing to object to the

Commonwealth’s mischaracterization of a non-existent assault charge. Second, Appellant asserts that trial counsel was inef-
fective for failing to move to exclude or object to the use of other crimes, wrongs or acts evidence. Appellant next asserts that
trial counsel was ineffective for failing to move to suppress the search warrant based on the staleness of the information on
which it was based. Appellant further asserts that trial counsel was ineffective for failing to ensure Appellant’s presence at his
suppression hearing. Appellant lastly asserts that this Court erred by not holding an evidentiary hearing on claims Appellant
alleges are not patently frivolous and supported by evidence in the record. (Concise Statement of Matters Complained of on
Appeal, p. 2-3)

HISTORY OF THE CASE
The facts of the case are as follows. On August 25, 2008, at approximately 5:15 a.m., Doris Goldston, who runs a daycare out of
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her home, answered the bell at the back door of her home. (Transcript of Jury Trial of April 1-3, 2009, hereinafter-TT 49) She
testified that the Appellant identified himself as a police officer. Ibid. He wore a shirt with the word “Security” written on the chest
and he was wearing a badge. (TT 50)1 Ms. Goldston was suspicious and asked him his name and where his partner was. (TT 51) At
that point, Appellant ran out the back door from which he had entered. Ibid.

On August 28, 2008, Appellant again went to the home of Ms. Goldston. (TT 53) He was in the same attire and asked her to let
him in. Ibid. She denied him entry, and Appellant left when Ms. Goldston threatened to call the police. Ibid.

Appellant a third time went to Ms. Goldston’s residence, this time on October 8, 2008. (TT 55) He wore the same black
shirt with “security” across it and a badge in the right corner of the shirt. (TT 58) Appellant forced his way into the house,
pointed a gun at Ms. Goldston, and said, “somebody is dying today.” (TT 56) He asked her “where’s the money?” (TT 56) He
dragged her around and held a gun to her neck for approximately ten to fifteen minutes. (TT 58) After kicking him in the
groin, she was eventually able to activate the security alarm, causing him to throw her to the floor and run out of the build-
ing. (TT 57)

Wallace Goldston, Ms. Goldston’s fourteen-year-old grandson who resides with her, also testified that Appellant was in Ms.
Goldston’s home on October 18, 2008. (TT 116) He testified that Appellant pointed a silver gun in his direction and said, “Don’t
look at me.” (TT 117) He also said Appellant was wearing a shirt with the word “Security” on it with a badge on the shirt. (TT 118)
Mr. Goldston said he was scared and he feared for both his grandmother and for himself. (TT 119)

DISCUSSION
Appellant alleges ineffective assistance of counsel by his trial counsel in several aspects of his representation. The standard for

claims of ineffective assistance of counsel is well settled.

In order to prevail on an ineffectiveness claim, therefore, Appellant must demonstrate that: (1) the underlying claim
is of arguable merit; (2) counsel had no reasonable basis for the course of conduct in question; and (3) he suffered
prejudice as a result of counsel’s ineffectiveness, i.e., there is a reasonable probability that but for counsel’s act or
omission in question, the outcome of the proceeding would have been different.

Commonwealth v. Spence, 892 A.2d 840 (Pa.Super. 2006).

Appellant first claims trial counsel was ineffective for failing to object to the Commonwealth’s mischaracterization of a non-existent
assault charge. This claim is without merit. Appellant’s mother testified as an alibi witness at trial. In addition to testifying that
Appellant was with her on the dates of the incidents, she stated on direct examination that Appellant violated his probation by getting
into a fight. (TT 177-178) On the basis of this testimony, the prosecutor cross-examined three character witnesses who testified to
Appellant’s non-violent nature.

Appellant’s mother’s testimony was inaccurate in this regard. While Appellant my have been involved in a fight, Appellant was
never arrested or charged with committing an assault. Appellant violated probation because he was convicted of Forgery and
Receiving Stolen Property.

The Commonwealth concedes that Appellant’s underlying claim has arguable merit2 and that counsel had no reasonable strategic
basis for failing to object to the prosecutor’s cross-examination of the character witnesses.3 The Commonwealth asserts that the
third prong of the ineffectiveness test, that a reasonable probability exists that the outcome of the trial would have been different,
has not been satisfied. This Court agrees.

The verdict in this case was supported by substantial and compelling evidence. Two witnesses clearly identified Appellant from
a photo array. Appellant appeared at the victim’s door on several occasions, thus strengthening the credibility of her testimony that
she was one hundred percent sure of the identity of her attacker. Both witnesses described clothing worn by the attacker that was
later recovered from Appellant’s residence. This evidence overwhelmingly supported a guilty verdict.

Additionally, the character witnesses presented by Appellant were of little benefit to his case. Mary Celeste Whiteford-
Robinson testified that Appellant had a reputation for truthfulness in the community, but then testified that she was aware that
he had been convicted of a federal crime which goes to being untruthful. Another character witness claimed to know 200-300 peo-
ple who also knew Appellant, but could not provide the first and last name of any of them. In summary, whether or not relative-
ly weak character witnesses were erroneously led to believe Appellant violated probation by getting into a fight rather than being
convicted of Forgery and Receiving Stolen Property is of such negligible value in comparison to the extensive testimony and
physical evidence establishing Appellant as the assailant that the third prong of the ineffective assistance of counsel test has not
been satisfied.

Next, Appellant asserts that trial counsel was ineffective for failing to move to exclude or object to the use of crimes, wrongs
or acts evidence. Specifically, Appellant alleges that counsel should have moved to exclude testimony regarding an incident on
August 28, 2012 in which Appellant went to the victim’s door and she would not let him in. Had counsel objected on the basis of
Rule 404(b), this Court would have overruled the objection. This testimony was not elicited so that the jury could infer that
Appellant had criminal propensities toward robbery, but was a relevant part of a greater narrative necessary for the jury to
understand the context of the crimes committed and the basis for the eyewitness identification. As the objection would have been
overruled, counsel’s failure to object was not ineffective assistance of counsel.

Appellant next asserts that trial counsel was ineffective for failing to move to suppress the search warrant based on the stal-
eness of the information on which it was based. This allegation that the information was stale is not supported by the evidence.
The lead investigator became involved two days after the October 8, 2008 incident. After interviewing witnesses, Appellant was
identified as a suspect. On October 21, 2008, both victims identified Appellant from a photo array. As a result, an arrest warrant
and a search were obtained and executed on October 29, 2008. As the items sought by the warrant, a gun and distinctive clothing
worn by Appellant on all three visits to Ms. Goldston’s home, would not have been items commonly discarded after a crime was
committed, the magistrate who issued the warrant could conclude that the items sought had a fair probability of being in
Appellant’s possession. See Commonwealth v. Janda, 14 A.3d 147, 158 (Pa.Super. 2011) As the warrant was valid, failure to object
to it was not ineffective assistance of counsel.

Appellant next asserts that trial counsel was ineffective for failing to ensure Appellant’s presence at his suppression hearing.
Appellant has failed to establish that he was not at this hearing. The record does not reflect his absence.4 It is the common practice
of this Court for defendants to be present at suppression hearings. Appellant would have signed a subpoena for the date of the hear-
ing. Had Appellant not been present, either this Court or counsel would have noted Appellant’s absence on the record. This Court
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either would have bond forfeited Appellant for failing to appear pursuant to his subpoena or asked counsel for Appellant if he wished
to waive his client’s presence for the suppression hearing. As no such colloquy appears in the record, this Court concludes that
Appellant, in fact, attended the suppression hearing. Additionally, trial counsel in his affidavit attached to the Amended PCRA
Petition, states that he believes Appellant attended the suppression hearing. Furthermore, Appellant was not detained at the time of
the suppression hearing. If he chose not to attend the hearing as scheduled, he is precluded from now claiming ineffective assistance
of counsel on that basis.

In that his claims of ineffective assistance of trial counsel are without merit, it was not error on the part of this Court to dismiss
the petition without a hearing.

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Several of these shirts with “Security” imprinted upon them were subsequently recovered from Appellant’s residence. (TT 151)
A silver gun clip was also recovered from Appellant’s place of residence. Ibid.
2 The Court does not necessarily agree that Appellant’s claim has actual merit in that, given the testimony regarding the
fight came on direct from a defense witness, Appellant’s mother, defense counsel may not have had reason to believe that
testimony was inaccurate or untrue or that the prosecutor’s later cross of character witnesses regarding an assault was
unfounded.
3 Likewise, this Court does not necessarily agree that counsel would have no reasonable strategic basis for failing to object to
the cross-examination. An objection could have led to further testimony regarding the details of the fight, the reasons for the
lack of prosecution (e.g. witness intimidation) and other matters which may have cast Appellant in a negative light to the jury.
Such an objection could also lead the jury to infer that Appellant was trying to hide something from them to which his own
mother had testified.
4 This Court takes judicial notice that the cover page of a transcript does not reflect a defendant’s presence and the transcript itself
would only reflect a defendant’s presence if he spoke or if other speaker’s discussed that subject.

Commonwealth of Pennsylvania v.
Robert Skeffery

Criminal Appeal—PCRA—Not Serving a Sentence—Padilla v. Ky

No. CC 199906321. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 21, 2012.

OPINION
On July 13, 2000, Appellant, Robert Skeffery, pled guilty to one count of Possession, 35 P.S. § 780-113 (a) (16) and was sentence

to nine months probation, Appellant violated probation by getting convicted of Possession of a Small Amount of Marijuana on
February 3, 2002. The trial court recommended that no action be taken for the probation violation and the trial court closed inter-
est in Appellant’s probation on February 14, 2003.

According to Appellant, he was deported in 2007. Appellant filed a pro se Petition for Post-Conviction Collateral Relief (PCRA
Petition) on February 14, 2012. Appointed counsel filed a Turner/Finley letter on May 1, 2012. This Court, after thoroughly review-
ing the record, determined that the PCRA Petition was not timely filed and that Appellant was further ineligible as he was not cur-
rently serving a sentence and issued an Intent to Dismiss Order. This Court dismissed the PCRA petition on August 13, 2012 and
Appellant filed a Notice of Appeal on October 24, 2012. Appellant filed a Concise Statement of Errors Complained of on Appeal on
November 6, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant’s prior counsel, in her Turner/Finley letter, aptly and succinctly articulated Appellant’s claims1 as follows:

The Petitioner alleges that he is entitled to relief in his pro se PCRA Petition for several reasons. Specifically,
he alleges that his Fourteenth Amendment due process rights and his Sixth Amendment right to effective coun-
sel were violated by trial counsel’s errors, omissions, neglect, and misrepresentations since he was not advised
of potential immigration consequences when he entered his guilty plea on July 13, 2000, in violation of Padilla
v. Kentucky,    U.S.    , 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010). He claims that the United States Supreme Court
ruling in Padilla created a newly recognized constitutional right that should be applied retroactively in his case.

Motion to Withdraw as Counsel and “No Merit” Letter, at 6.

DISCUSSION
A PCRA Petition “shall be filed within one year of the date the judgment becomes final.” 42 P.S. § 9545 (b) (1). Before address-

ing Appellant’s substantive issues, Appellant must pass this procedural hurdle.

The PCRA’s timeliness requirements are jurisdictional in nature and must be strictly construed; courts may not
address the merits of the issues raised in a petition if it is not timely filed.

Commonwealth v. Abu-Jamal, 941 A.2d 1263, 1267-68 (Pa. 2008).
Appellant admits that his petition is untimely filed but asserts that an exception applies to his case, namely 42 P.S. § 9545 (b)
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(1) (ii), which states:

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence;

42 P.S. § 9545 (b) (1) (ii). Turner/Finley counsel appropriately addressed this issue:

The Petitioner argues in his Pro Se Memorandum in Support of PCRA Petition that although he failed to file a PCRA
petition within the one year filing deadline, his Petition should fall under the Section 9545(b)(ii) exception since he
acted with due diligence by filing his Petition raising the issue that Padilla created a new constitutional right to be
applied retroactively when he learned about the Padilla ruling. However, contrary to the Petitioner’s assertion, the
Pennsylvania Supreme Court recently held “that subsequent decisional law does not amount to a new ‘fact’ under sec-
tion 9545(b)(1)(ii) of the PCRA.” Commonwealth v. Watts, 23 A.3d 980, 987 (Pa. 2011) (emphasis added). An in-court
ruling or published judicial opinion is law since it embodies abstract principles applied to actual events. Id. at 987.
The Pennsylvania Supreme Court clarified that section 9545(b)(1)(ii) applies only if the petitioner uncovers facts that
could not have been obtained through due diligence and judicial determinations are not facts. Id. at 986-87. There is
no support in the PCRA or in Pennsylvania caselaw that a petitioner who recently learns about a judicial determina-
tion and thereby files a PCRA Petition, satisfies the requirements of this exception. The Petitioner also notes that it
would be “unreasonable to expect that Petitioner, who is incarcerated, to be fully abreast of Supreme Court rulings
[and] decisions to the attention of the State Courts within the window for discretionary review,” Pro Se Memorandum
in Support of PCRA Petition, at 4-5. Contrary to the Petitioner’s allegation, the PCRA does not include a timeliness
exception for an incarcerated person not staying abreast of new court rulings. Therefore, an exception under Section
9545(b)(1)(ii) does not apply here.

Turner/Finley letter at 8-9.

As the ruling in Padilla is a judicial determination and not a fact as it pertains to 42 P.S. § 9545 (b) (1) (ii), this Court deter-
mined that the PCRA Petition was untimely and no exception to the timeliness requirement applied. As such, this Court was cor-
rect in dismissing the Petition without a hearing.2

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Appellant’s Concise Statement of Errors, captioned “Re: Pursuant to Rule 1925(b) (2)”, fails to concisely articulate Appellant’s
issues for appellate consideration. Therefore, this Court has substituted former counsel’s statement of Petitioner’s Claims from her
Turner/Finley letter.
2 This Court notes that Petitioner is not currently serving a sentence for this offense, which disqualifies him from relief under 42
P.S. § 9543 (a)(1)(i).

Commonwealth of Pennsylvania v.
Richard William Cudvat

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Ineffective Assistance of Counsel—
Timeliness of Revocation Proceeding

No. CC 200811588. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—September 7, 2012.

OPINION
On February 18, 2009, the defendant, Richard Cudvat, entered a plea of nolo contendere at CC: 200811588 to one count of

Terroristic Threats, 18 Pa. C.S.A. §2706(a)(1); one count of Theft by Unlawful Taking, 18 Pa. C.S.A. §3921 (a); two counts of
Indecent Assault, 18 Pa. C.S.A. §3126(a)(1); one count of Criminal Mischief, 18 Pa. C.S.A. § 3304(a)(2); one count of Disorderly
Conduct, 18 Pa. C.S.A. §5503(a)(1); and two counts of Harassment, 18 Pa. C.S.A. §2709(a)(1) and was sentenced to five years of
probation. He also entered a guilty plea at CC: 200713517 to one count of Criminal Trespass, 18 Pa. C.S.A. §3503(a)(1 )(i); one count
of Theft by Unlawful Taking, 18 Pa. C.S.A. §3921 (a); and one count of Receiving Stolen Property, 18 Pa. C.S.A. §3925(a) and was
sentenced to six months of Intermediate Punishment and three years probation. He was sentenced on May 20, 2009 with the
probation effective until May 20, 2014.

The first three months of his probation passed without incident as he was working and the drug screening results were nega-
tive. (Pre-sentencing Report hereinafter “PR,” 4). In August 2009, he submitted a false work schedule and was placed on full
restriction. (PR, 4).

On January 4, 2010, he was arrested on a violation warrant for being intoxicated. (PR, 4). At the time, he did not have a valid
address, was not paying restitution, and was delinquent on payment for electronic monitoring fees. (PR, 4). A Gagnon I hearing
was held on January 15, 2010 and the detainer was continued until a Gagnon II hearing could be held. On May 6, 2010, the court
took no action, but ordered continued supervision. At this hearing, he was warned that any future violations would result in a period
of incarceration. (T, 7).

Through May 2011, supervision was uneventful despite the defendant missed reporting for four months. On May 31, 2011, a
violation warrant was issued after he had been arrested on new charges for possession of drug paraphernalia and summary offenses
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of public drunkenness, restriction on alcoholic beverages and disorderly conduct at G 530704-6. He was not detained and failed to
appear for his preliminary hearing, and the warrant issued had a new charge of resisting arrest at G538587-0. The defendant was
arrested on August 24, 2011. The summary offenses were withdrawn except for disorderly conduct which was moved to the non-
traffic docket on September 1, 2011. On September 9, 2011, the hearing officer continued the defendant’s detainer pending a
Gagnon II hearing and withdrew the resisting charge. The detainer was modified, and the defendant was transferred to the
Renewal Center, but was sent back to the Allegheny County Jail when he submitted a urinalysis for another defendant. (T, 3). On
January 17, 2012, the violation hearing was held where the Court ordered the Pre-sentencing Report and continued the hearing
until April 3, 2012.

At the April 3 Violation Hearing, Ms. Ollis, the Probation Liaison, recommended incarceration because she felt that the
defendant was not amendable to supervision. (T, 8). He was accused of failure to submit to urinalysis, failure to be of good
behavior, failure to report change of residence, failure to pay costs, failure to pay restitution, and failure to report. (T, 2-3). He
provided two different addresses. (T, 7). Field visits and letters were sent in an attempt to bring him into compliance, but he
had no contact with the Probation Office since March 2011. (T, 7). He provided false information to the staff of Intermediate
Punishment. They believed that he was going to work, but his whereabouts were unknown. (T, 8). For the latest violations, the
Probation Liaison had offered an agreement of incarceration for eighteen to thirty-six months to run concurrently, but the defen-
dant rejected that offer. (T, 8).

Three record reflects that this court stated that the defendant was not subject to supervision, did not comply, did not follow the
rules, and should be incarcerated. (T, 10). Under the statutory guidelines, the defendant could be sentenced to a total of eleven to
twenty-two years. (T, 9). This court suggested that the defendant take the deal offered by the Probation Office as it was the court’s
intention to sentence the defendant to the maximum sentence permitted. (T, 10). The defendant opted to take the deal of eighteen
to thirty-six months. (T, 10). This timely appeal followed.

In his Concise Statement of Matters Complained of on Appeal, the defendant raises three issues. He asserts:

a. He received ineffective counsel at the violation hearing when he took the deal proposed by the Probation Office;

b. The court abused its discretion when it re-sentenced him to an excessive sentence without placing sufficient
reasons on the record;

c. His Sixth Amendment Rights were violated due to the lapse of time between the alleged violations and the hearing.

a. The defendant claims he received ineffective assistance of counsel when he took Probation’s deal instead of this
court’s sentence which he considers manifestly excessive.

The defendant’s claim of ineffective assistance of counsel and that this court’s sentence was manifestly excessive is without
merit. The defendant states that he received ineffective counsel because he took the plea after the court told him that if he did not
take it, he would be sentenced to eleven to twenty-two years in prison. That sentence, he submits, would be manifestly excessive
and subject to attack on appeal. The sentence, however, was within the guidelines, and as a result, there was no ineffective assis-
tance of counsel.

Pennsylvania Courts have settled the standard of review for ineffective assistance of counsel and sentencing. The courts pre-
sume counsel to be effective and the burden of demonstrating ineffectiveness rests on the appellant. Commonwealth v. Rivera, 10
A.3d 1276, 1279 (Pa.Super.2010) (citing Commonwealth v. Thomas, 783 A.2d 328, 332 (Pa.Super.2001)). To prevail on a claim, the
appellant must show by a preponderance of the evidence that the ineffective assistance of counsel so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have occurred. Id. (citing Commonwealth v. Turetsky, 925
A.2d 876, 880 (Pa.Super.2007)). The appellant must show three criteria. First, the underlying claim has merit. Second, counsel had
no reasonable strategic basis for his or her action or inaction. Finally, the defendant must show that, but for the errors or omis-
sions of counsel, there is a reasonable probability that the outcome of the proceedings would have been different. The failure to
prove any of the three results in the failure of the claim. Commonwealth v. Turetsky, 925 A.2d 875, 880 (Pa.Super.2007) (citing
Commonwealth v. Meadows, 787 A.2d 312, 319 (Pa. 2001)).

Sentencing is within the discretion of the trial court and not to be disturbed absent a manifest abuse of discretion.
Commonwealth v. Johnson, 967 A.2d 1001 (Pa.Super.2009). An abuse of discretion requires the trial court to have acted with
manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.
Commonwealth v. Walls, 926 A.2d 957, 961 (Pa. 2007). Following the revocation of probation, it is within the scope of review of the
appellate court to consider challenges to both the legality of the final sentence and the discretionary aspects of an appellant’s
sentence. Commonwealth v. Ferguson, 893 A.2d 735, 737 (Pa.Super.2006).

Recently, in Commonwealth. v. Crump, 995 A.2d 1280, 1281-85 (Pa.Super.2010), appeal denied, 608 Pa. 661 (2010), the Superior
Court addressed a similar issue. In that matter, the court opined as follows:

When imposing a sentence of total confinement after a probation revocation, the sentencing court is to consider
the factors set forth in 42 Pa.C.S. §9771. Commonwealth v. Ferguson, supra. Under 42 Pa.C.S. §9771 (c), a court
may sentence a defendant to total confinement subsequent to revocation of probation if any of the following con-
ditions exist:

1. The defendant has been convicted of another crime; or

2. The conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or

3. Such a sentence is essential to vindicate the authority of this court.
Commonwealth v. Crump, 995 A.2d 1280, 1281-85

(Pa. Super. Ct. 2010), appeal denied, 608 Pa. 661 (2010).

The Pennsylvania Commission on Sentencing Guidelines has the following guidelines. For Criminal Trespass, graded as a
Felony 2, the mitigated sentence is six months, the standard is nine to sixteen months, the aggravated is nineteen months,
and there is no mandatory minimum. The statutory limits are sixty to one-hundred-twenty months. For Terroristic Threats,
graded as a M-1, the mitigated is six months, standard is six to sixteen months, aggravated is nineteen months, and the statu-
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tory limit is thirty to sixty months. For the original count of Criminal Trespass, graded as a Felony 3, the mitigated is three
months, the standard is six to sixteen months, the aggravated is nineteen months, and the statutory limit is forty-two to
eighty-four months. The sentence formulated by this court was not excessive, but was comprised of the statutory limits, mak-
ing any claim of ineffective assistance of counsel without merit. The limits for Criminal Trespass were five years to ten years,
the limits for Terrorist Threats are two and a half to five years, and the limits for the other count of criminal trespass, it is
three and a half to seven years. The total amount would be eleven to twenty-two years. The sentence was not excessive and
was within the court’s discretion. The sentence that the defendant accepted under the plea agreement was below the stan-
dard range of the punishment. The court imposed a sentence of total confinement after a probation revocation because the
defendant had violated his probation and had been arrested. As a result, the claim of ineffective assistance of counsel is with-
out merit because the sentence was based upon guidelines and within the discretion of the court. Additionally, even though
the defendant does not meet the other prongs of the test nothing in the statement shows that counsel had “no reasonable
strategic basis for action or inaction” or that the outcome of the proceedings would have been different. Defendant bears the
burden and failed to meet it.

As such, this claim is without merit.

b. The defendant claims that this court abused its discretion by re-sentencing the defendant for the technical violations
without placing sufficient reasons on the record.

When this court re-sentenced the defendant to a period of eighteen to thirty-six months incarceration for technical violations of
probation, the defendant asserts the court abused its discretion by not placing sufficient reasons on the record. This claim, how-
ever, is erroneous because this court did place reasons on the record, and the sentence was imposed at the Probation Department’s
recommendation.

Sentencing is within the discretion of the trial court and not to be disturbed absent a manifest abuse of discretion.
Commonwealth v. Johnson, 967 A.2d 1001 (Pa.Super.2009). An abuse of discretion requires the trial court to have acted with man-
ifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.
Commonwealth v. Walls, 926 A.2d 957, 961 (Pa. 2007). Following the revocation of probation, it is within the scope of review of the
appellate court to consider challenges to both the legality of the final sentence and the discretionary aspects of an appellant’s
sentence. Commonwealth v. Ferguson, 893 A.2d 735, 737 (Pa.Super.2006). As stated in Issue I above the Superior Court recently
addressed a similar issue in Crump where it further stated,

A sentencing court need not undertake a lengthy discourse for its reasons for imposing a sentence or specifically
reference the statute in question, but the record as a whole must reflect the sentencing court’s consideration of the
facts of the crime and character of the offender. Commonwealth v. Malovich, 903 A.2d 1247 (Pa.Super.2006).

Commonwealth v. Crump, 995 A.2d 1280, 1281-85
(Pa. Super. Ct. 2010), appeal denied, 608 Pa. 661 (2010).

This court planned to sentence the defendant to the maximum sentence within the statutory limitations of the crimes as composed
by the Pennsylvania Commission for Sentencing Guidelines at the Probation Liaison’s recommendation. The Liaison considered the
defendant not amenable to supervision and recommended incarceration since he had rejected the offer of eighteen to thirty-six
months on each of the three cases running concurrently with credit for time served. He had failed to submit to urinalysis, be of good
behavior, report change of residence, pay costs, pay restitution, and to report. The decision to sentence the defendant was within the
discretion of the court. While this court did not need to have a lengthy discourse of its reasoning, the record does reflect the court’s
consideration of the crime and character of the offender. The justification was that the defendant did not comply, did not follow the
rules, and did not do anything he was expected to do. (T, 10)

As such, this claim is without merit.

c. The defendant claims that the time between the alleged technical violations and the violation hearing violated his
Sixth Amendment Rights.

Finally, the defendant asserts that his Sixth Amendment Rights were violated. He believes that too great of time passed between
the alleged technical violations and the probation violation hearing. This is erroneous because the hearing occurred in reasonable
promptness after the defendant’s arrest.

It is well-settled that the:

[P]assage of time between crime and arrest is not a matter within the context of Sixth Amendment speedy trial
rights. Only a formal indictment, information or arrest, any of which binds an accused to respond to a criminal
charge, invokes Sixth Amendment privileges. Once a citizen’s liberty is restrained, [his] speedy trial rights are
activated.

Commonwealth v. Trippet, 932 A.2d 188, 195 (Pa.Super.2007) (citing Commonwealth v. Akers, 572 A.2d 746, 758 (Pa.Super.1990).
See also United States v. Marion, 404 U.S. 307, 320(1971) (finding defendant’s complains of pre-trial delay did not implicate the
Sixth Amendment right to a speedy trial as the protection did not apply until “either a formal indictment or information or else the
actual restrains imposed by arrest and holding to answer a criminal charge[.]”).

In Pennsylvania, probation revocations must be held with “reasonable promptness” after a probation office is chargeable with
knowing that probation has been violated. Commonwealth v. Gochenaur, 480 A.2d 307, 310 (Pa.Super.1984) (citing Commonwealth
v. Williams, 385 A.2d 979 (Pa.Super.1978)). Whether the revocation is held with “reasonable promptness” is determined by the facts
and circumstances of the matter at hand in a three-part analysis: the length of the delay, the reasons for the delay, and the preju-
dice imposed by the delay. Id. (citing Commonwealth v. Ruff, 414 A.2d 663 (Pa. Super.1979).

The Sixth Amendment right to a speedy trial did not attach until the defendant had been arrested. The defendant was
arrested on May 31, 2011, for violations of his probation because he had been arrested on new charges for possession of drug
paraphernalia and summary offenses. On August 24, 2011, he was arrested on the violation warrant and a warrant that was
issued regarding the new charges because he had failed to appear for the hearing stemming from the May 31 arrest. On
September 9, 2011, a Gagnon I hearing was held, and his detainer was continued pending the Gagnon II hearing held on
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January 17, 2012. The violation hearing was continued for a pre-sentencing report to be prepared until April 3, 2012. From the
time he was first arrested until his sentencing, ten months had passed. In the circumstances of this case, the probation revoca-
tion had been held with reasonable promptness. The ten months from his first arrest to the sentencing appears to be within
the normal progression of criminal proceedings. In fact, the defendant himself delayed the proceedings and tolled the clock
because he had failed to show up after his May 31 arrest resulting in the August 24 arrest and detainer. No prejudice was
imposed by the delay.

As such, the defendant’s claim on this issue is without merit.
Date: September 7, 2012 Machen, J.
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Commonwealth of Pennsylvania v.
Richard S. Baumhammers

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Death Penalty—Previously Litigated Claims—Biblical References—
Jury Instructions—Guilty but Mentally Ill—Expert Psychiatric Testimony—Use of Hearsay by Experts—
Failure to Conduct Mitigation Investigation

No. CC 200014712, 200014713, 200014714. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—June 29, 2012.

OPINION OF THE COURT
Defendant, Richard S. Baumhammers, was charged by Criminal Information at CC 200014714, 200014712 and 200014713 with

five counts of criminal homicide in the April 28, 2000 shooting deaths of Anita Gordon, Anil Thakur, Thao Pham, Ji-Ye Sun and
Garry Lee Starr. He was also charged with one (1) count each of Aggravated Assault1, Criminal Attempt: Homicide2, Simple
Assault3, Recklessly Endangering Another Person (REAP)4 and Violation of the Uniform Firearms Act (VUFA): Firearms Not to Be
Carried Without a License;5 eight (8) counts of Ethnic Intimidation6, two (2) counts of Institution Vandalism7, two (2) counts of
Criminal Mischief8 and three (3) counts of Arson9.

The trial commenced on April 27, 2001. The guilt phase concluded on May 9, 2001 when the jury returned verdicts of guilty of
First Degree Murder at all five homicide counts and at all other counts. The penalty phase began on May 10, 2001 and concluded
the following day when the jury returned their sentencing verdict, finding that the Commonwealth had proven two (2) of the four
(4) submitted aggravating circumstances10 and that the defendant had proven three (3) of the five (5) submitted mitigating circum-
stances11. Having also determined that the aggravating circumstances outweighed the mitigating circumstances, the jury returned
sentencing verdicts of death at each of the five (5) counts of First Degree Murder. (TT12 3127). Sentencing on the non-capital
offenses, as well as the formal imposition of the death sentences, was deferred pending the preparation of a pre-sentence report.
(TT 3132).

On September 6, 2001 this Court formally imposed the sentences of death returned by the jury. At the remaining counts the
defendant was sentenced to an aggregate term of not less than one-hundred-and-twelve-and-a-half (112 1/2) years nor more than
two-hundred-and-twenty-five (225) years.

New counsel entered his appearance and filed a Supplemental Motion for Post-Sentence Relief Pursuant to Pa.R.Crim.P. 720.
The Commonwealth replied and this Court issued an Opinion and Order denying the Defendant’s Motion. A Notice of Appeal was
filed in the Supreme Court and, on June 22, 2007, defendant, through counsel, filed a Brief for Appellant in the Supreme Court of
Pennsylvania. On November 20, 2008, the Supreme Court affirmed the judgment of this Court. Commonwealth v. Baumhammers,
599 Pa. 1, 960 A.2d 59 (2008). In doing so, the Supreme Court declined to address a number of issues it deemed waived on direct
appeal, indicating that they would have to be raised in a Petition filed pursuant to the Post Conviction Collateral Relief Act, 42 Pa.
C.S.A. § 9501, et. seq. An Application for Reargument filed On December 2, 2008 was denied on February 24, 2009. A subsequent
Petition for Writ of Certiorari in the Supreme Court of the United States was filed and denied.

Following remand, Governor Edward G. Rendell signed a Warrant of Execution for the defendant, scheduling his execution for
March 18, 2010. On February 16, 2010, defendant, through current counsel, Caroline Roberto, Esquire, filed a Petition for Post-
Conviction Collateral Relief and Motion for Stay of Execution Pursuant to Rule 909(A) of the Pennsylvania Rules of Criminal
Procedure. Following argument, the stay was granted on February 26, 2010. On March 10, 2011, defendant, through Attorney
Roberto, filed the instant Amended Petition for Post-Conviction Collateral Relief. The Commonwealth filed its Answer on April 27,
2011. The defendant filed a response to the Commonwealth’s Answer on June 1, 2011. Defendant also filed a Motion requesting
funds for an expert witness, a Motion for a Continuance and a Motion for Discovery. By Order dated August 11, 2011, the request
for funds for another expert witness was denied, as was the Motion for a Continuance. The Motion for Discovery was granted. In
that Order the Court also notified the defendant that it would dismiss, without a hearing, the claims raised in Paragraphs V through
XIX. The evidentiary hearing would be limited to the claims at Paragraphs I through IV.

The evidentiary hearing commenced on September 12, 2011 and concluded on September 14, 2011. At the conclusion of the
hearing, the Court denied the PCRA Petition. A written Order was thereafter filed on September 23, 2011. The Defendant appealed
and the Court directed that he file a Concise Statement of Errors Complained of on Appeal13, which was filed on January 15, 2012.
In that Statement, the defendant claimed that Court erred in denying the defendant relief on the basis of the four claims for which
the evidentiary hearing was granted, that the Court erred in dismissing without a hearing the claims raised at paragraphs V
through XIX and that the Court erred in denying the request for additional funds for an additional expert witness, in ruling that
material taken from Dr. Weiner’s website the day before he testified at the PCRA hearing could only be used to impeach Dr. Weiner
and not as substantive evidence and in denying the defendant’s request for 60 days to submit written argument.

The facts of the defendant’s crimes were set forth in the Opinion of the Pennsylvania Supreme Court at 960 A.2d 59, 69-71
(2008):

The evidence established that at approximately 1:40 p.m. on April 28, 2000, Mt. Lebanon firefighters responded to
an activated fire alarm set off at the Gordon residence at 788 Elm Spring Road, Mt. Lebanon. The responding firefight-
ers, and police officers who later arrived at the scene, discovered at this residence the body of Anita Gordon, an Orthodox
Jew, who had been shot multiple times in the chest, abdomen, and both hands, and who exhibited no signs of life. An
incendiary device known as a Molotov cocktail was also discovered as having been thrown and ignited in a first-floor bed-
room of the Gordon residence. During the discovery of the violence perpetrated at the Gordon residence, police began to
receive reports regarding other nearby acts of violence, specifically, shootings occurring at the Beth El Synagogue, 1.3
miles from the Gordon residence, and at the Scott Towne Center, a strip mall less than one mile from the synagogue. These
reports identified the shooter as a white male driving a black Jeep.

While these reports were coming in, Officer Mary Susan Joyce was interviewing neighbors of Anita Gordon. Officer
Joyce was questioning Inese Baumhammers, Appellant’s mother, when Officer Joyce received a radio dispatch that the
vehicle used in the reported shootings was a black Jeep registered to an individual named Baumhammers. Officer Joyce
asked Ms. Baumhammers if she owned a black Jeep. Ms. Baumhammers replied that she did and that her son, Appellant
herein, was then using the vehicle.
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With respect to the first of two synagogue incidents, Susan Finder, a worshipper at Beth El Synagogue, testified that
sometime after 1:20 p.m. on April 28, 2000, she was leaving the parking lot of the synagogue when she observed a black
Jeep pull into the lot. Finder was able to identify Appellant as the driver of the Jeep. Dennis Wisniewski testified that on
the day of the incident he was stopped at a red light three car lengths from the synagogue when he heard a bang and
turned to see a man matching Appellant’s description discharging five or six pistol rounds into the synagogue. Wisniewski
testified that he then observed the shooter walk casually back to a black Jeep Cherokee. Philip Balk, a member of the
synagogue, testified that at approximately 2:00 p.m., he arrived at the scene to observe that windows had been broken out
and that a swastika and the word “Jew” had been spray-painted in red paint on the building. Detective Edward Adams of
the Allegheny County Police testified that when he arrived at the synagogue at approximately 2:50 p.m., he observed the
broken glass and the desecration with the red spray paint. He also observed two bullet holes in some of the glass and
bullet fragments in the synagogue’s vestibule.

Regarding the shooting at the Scott Towne Center, Joseph Lanuka testified that at approximately 1:30 p.m. on
April 28, 2000, he dropped off Anil Thakur at the India Grocery, an establishment in the shopping mall. Lanuka told
Thakur that he would be back in fifteen minutes to pick him up. When Lanuka returned, he saw police entering the
grocery store and Thakur’s grocery bag lying on the ground. Lanuka went into the store and saw Thakur lying on
the ground with three or four bullet holes in his chest. He also saw a man lying behind the counter, who was identi-
fied at trial as Sandip Patel. Thakur died from his wounds and Patel was paralyzed from his neck down as a result
of the gunshots he had received. Also regarding this incident, John McClusky testified that at approximately 1:45
p.m., he heard a noise, which he ascertained were gunshots, and observed Appellant pointing a gun at an individual
who ran past Appellant into the grocery store. Appellant turned and followed the man into the store; McClusky then
heard three more gunshots. Appellant left the establishment, made eye contact with McClusky, and then walked
slowly, calmly, and collectedly toward a lower area of the mall parking lot. McClusky then observed Appellant drive
away in a normal fashion in a black Jeep Cherokee. Jennifer Lynn Fowler also testified that she witnessed the events
described by McClusky.

A second synagogue incident occurred that afternoon at the Ahavath Achim Synagogue in Carnegie, approximately
2.1 miles from the Scott Towne Center. Carole Swed testified that at approximately 2:00 p.m. she was stopped at a traffic
light across the street from the synagogue. Swed heard two loud pops and turned to observe Appellant, with a calm
demeanor, standing outside of the synagogue. She observed him fire several shots into the synagogue, then get into a black
Jeep and drive away. Swed was able to record the license plate number of the Jeep, and she promptly provided this infor-
mation to the police, whom she immediately called. Detective Edward Fisher of the Allegheny County Police testified that
when he arrived at the synagogue, he observed five bullet holes in the structure, including one in a flyer advertising a
meeting of Holocaust survivors that was scheduled at the synagogue.

David Tucker testified that between 2:15 and 2:30 p.m. on April 28, 2000, he was the lone diner at the Ya-Fei
Chinese Restaurant in the Robinson Towne Center, a strip mall located approximately ten minutes away by car
from the Ahavath Achim Synagogue. In the restaurant at the time was Ji-Ye Sun, the restaurant manager, and Thao
Pak Pham, a delivery person. During this period, Appellant walked into the restaurant carrying a briefcase.
Appellant and Pham had a verbal exchange, and then Tucker saw Pham begin to run. Tucker testified that
Appellant pulled a pistol from his case and shot Pham in the back as he was running past Tucker. Sun was shot in
the chest. Although paramedics arrived quickly at the establishment, both Pham and Sun died from their gunshot
wounds.

George Lester Thomas II testified that at approximately 2:40 p.m., he met his best friend, Garry Lee, at the C.S. Kim
Karate Studio, located in the Center Stage Shopping Center, which was not a far distance from the Robinson Towne
Center. Both men were warming up in the studio when Appellant entered and pointed a handgun at Thomas. Appellant
did not shoot but turned the gun in the direction of Lee, who was standing next to Thomas. Appellant shot Lee twice in
the chest and then calmly walked away as Thomas ran to the back of the studio in an effort to summon help. However,
Lee died from his gunshot wounds. Thomas is white; Lee was black.

Diane Wenzig, the owner of a pizza shop two doors away from the karate studio, testified that she observed Appellant
walk into the karate studio with a gun in one hand and a briefcase in the other. After hearing the gunshots, Wenzig
instructed her son to call 911. Wenzig observed Appellant get into a black Jeep Cherokee, whose license plate number she
recorded and provided to the police.

Following the report of this incident, Officer John Fratangeli of the City of Aliquippa Police Department was instructed
to station himself on the Aliquippa-Ambridge Bridge along Route 51 so that he could intercept Appellant. FN3 Officer
Fratangeli testified that at approximately 3:10 p.m., he observed Appellant’s black Jeep Cherokee turn onto the bridge.
Appellant was not driving erratically; in fact, he was driving within the speed limit and using proper turn signals. Officer
Fratangeli followed Appellant’s vehicle, and when assisting units arrived, he initiated a traffic stop, two blocks from
another synagogue. Appellant was arrested and his .357 caliber pistol was found in a soft-sided briefcase in the Jeep. A
criminologist with the Allegheny County Coroner’s Office testified that forensic tests confirmed that the bullets recov-
ered from the bodies of Anita Gordon, Anil Thakur, Ji-Ye Sun, Thao Pak Pam, and Garry Lee had all been discharged from
Appellant’s weapon.

FN3. Aliquippa neighbors Center Township, where the karate studio is located.

At trial, the Commonwealth also introduced the testimony of Appellant’s cellmates at different correctional facilities.
Bobby Jo Eckles testified that Appellant told him that he had “shot a nigger” and that Appellant made other derogatory
comments regarding blacks and Jews. David Brazell testified that Appellant told him that he had killed Anita Gordon “to
make a statement” and that he had desecrated the Beth El Synagogue because that was where Mrs. Gordon had wor-
shipped. Other fellow inmates testified that Appellant spoke of his anti-immigration and pro-segregation views, his desire
to start a white supremacist party, and his hatred for all “ethnic” people.
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At the penalty phase, the Commonwealth presented victim impact testimony from friends and relatives of the victims, in addi-
tion to incorporating all of the evidence from the guilt phase of the trial. The defendant’s parents testified and described their and
their family’s experiences in Europe during and after World War II and their eventual emigration to this country. (TT 2892-2897;
3006-3009). They both also described their son’s long history of mental illness and their attempts to secure treatment for him. (TT
2904-2921 ; 2955-2967; 3014-3042).

The defense also presented testimony concerning the defendant’s mental health from Dr. Keshevan, who had treated him
between 1993 and 2000, and from Dr. Merikangas. They both described the defendant’s worsening mental health condition. Dr.
Keshevan testified that if the defendant had stopped taking his medication prior to the shootings, then the defendant was in a
psychotic state at the time of the killings and was acting under extreme mental and emotional disturbance. (TT 2928-2932). Dr.
Merikangas said that the defendant’s capacity to understand the wrongfulness of his acts or to conform his conduct to the
requirements of the law would have been reduced if the defendant was not taking his medications. (TT 2946).

DISCUSSION
The Court will first address the claims that were dismissed without a hearing. In order to obtain relief in the form of an eviden-

tiary hearing, a petitioner must first properly plead his claims. 42 Pa.C.S.A §9543. The PCRA provides:

(d) Evidentiary hearing.-

(1) Where a petitioner requests an evidentiary hearing, the petition shall include a signed certification as to each intended
witness stating the witness’s name, address, date of birth and substance of testimony and shall include any documents
material to that witness’s testimony. Failure to substantially comply with the requirements of this paragraph shall render
the proposed witness’s testimony inadmissible.

42 Pa.C.S.A. §9545(d). Indeed, it is axiomatic that the petitioner must set forth an offer of sufficient facts to prove at an appropriate
hearing, from which a reviewing court can conclude that trial counselor appellate counsel may have been ineffective. This offer
must be given before a hearing can be granted. Commonwealth v. Wells, 396 Pa.Super. 70, 578 A.2d 27, 32 (1990). It has been held
that “an evidentiary hearing is not a discovery tool wherein counsel may conduct investigation and interrogation to search for
support for vague or boilerplate allegations of ineffectiveness.” Id. Furthermore, a petitioner must attach affidavits, records, or
other documents, which are not a part of the record to his PCRA petition. Pa. R. Crim. P., Rule 902(A)(12) and 902.

The law in determining whether counsel is ineffective is well settled. On the issue of ineffective assistance of counsel under the
PCRA, the Supreme Court of Pennsylvania has stated:

The petitioner must still show by a preponderance of the evidence, ineffective assistance of counsel which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reasonable adjudication of guilt or
innocence could have taken place. This requires the petitioner to show: (1) that the claim is of arguable merit; (2) that
counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omissions
of counsel, there is a reasonable probability that the outcome of the proceeding would have been different.

Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999). See Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987);
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); 42 Pa.C.S.A. §9543(a)(2)(ii). Appellate counsel cannot be found inef-
fective for failing to raise meritless claims. Commonwealth v. Tanner, 410 Pa.Super. 398, 600 A.2d 201, 206 (1991).

Regarding claims of layered ineffective assistance of counsel, our Supreme Court has stated:

[w]e now clarify that in order for a petitioner to properly raise and prevail on a layered ineffectiveness claim, sufficient
to warrant relief if meritorious, he must plead, present, and prove the ineffectiveness of Counsel 2 (appellate counsel),
which as we have seen, necessarily reaches back to the actions of Counsel 1 (trial counsel). To preserve (plead and pres-
ent) a claim that Counsel 2 was ineffective in our hypothetical situation, the petitioner must: (1) plead, in his PCRA peti-
tion, that Counsel 2 was ineffective for failing to allege that Counsel 1 was ineffective for not objecting to the erroneous
jury instruction, see Commonwealth v. Marrero, 561 Pa. 100, 748 A.2d 202, 203, n.1 (2000); and (2) present argument on,
i.e., develop, each prong of the Pierce test as to Counsel 2’s representation, in his briefs or other court memoranda. Then,
and only then, has the petitioner preserved a layered claim of ineffectiveness for the court to review; then, and only then,
can the court proceed to determine whether the petitioner has proved his layered claim.

Commonwealth v. McGill, 574 Pa. 574, 832 A.2d 1014, 1022 (2003).
A PCRA petitioner must comply with the requirements of the Act and the Rules before being entitled to a hearing. A hearing is

not to function as a fishing expedition for any possible evidence that may support some speculative claim of ineffectiveness.
Commonwealth v. Scott, 561 Pa. 617, 752 A.2d 871, 877 n.8 (2000). “Claims of ineffective assistance of counsel are not self-prov-
ing,” and undeveloped claims are insufficient to provide a basis for post conviction relief. Commonwealth v. Aaron Jones, 571 Pa.
112, 811 A.2d 994, 1003 (2002).

In order for counsel to be found ineffective on a claim premised upon counsel’s failure to call a witness, defendant must
establish:

(1) the existence and availability of the witness; (2) counsel’s awareness of, or duty to know of, the witness; (3) the willing-
ness and ability of the witness to cooperate and appear on behalf of the defendant; and (4) the necessity of the proposed
testimony in order to avoid prejudice. Furthermore, to merit entitlement to an evidentiary hearing on a claim of ineffec-
tiveness, a defendant must “set forth an offer to prove at an appropriate hearing sufficient facts upon which a reviewing
court can conclude that … counsel may have, in fact, been ineffective.”

Commonwealth v. Priovolos, 552 Pa. 364, 715 A.2d 420, 422 (1998) (citations omitted). See also Commonwealth v. Collins, 546 Pa.
616, 687 A.2d 1112, 1115 (1996), plurality, (petitioner must present facts in petition supporting each issue, and if not in record,
must identify affidavits, documents or other evidence proving the alleged facts); Pa.R.Crim.P., Rule 902(A)(12). The failure to call
any witness is not per se ineffective. Commonwealth v. Poindexter, 435 Pa.Super. 509, 646 A.2d 1211, 1216 (1994). The decision of
which witnesses to call is a matter of trial strategy. Id. at 1217; See also Strickland v. Washington, 466 U.S. 668, 688, 690-691, 104
S.Ct. 2052, 2064-65, 2066, 80 L.Ed.2d 674 (1984). In order to find trial counsel ineffective, there must be some positive demonstra-
tion that the testimony would have aided the case.



page 40 volume 161   no.  3

A claim will be considered previously litigated if the “highest appellate court in which the petitioner could have had review as
a matter of right has ruled on the merits of an issue.” 42 Pa. C.S.A. § 9544 (a)(2). Where the highest appellate court has ruled on
an issue substantially similar to the ineffectiveness claim being raised, it will be considered to have been previously litigated.
Commonwealth v. Derk, 913 A.2d 875, 883 (Pa. Super.2006). A PCRA petitioner cannot obtain relief simply by raising the previously
litigate claim in the guise of an alternate theory.

Six of the claims dismissed without a hearing, numbered XI (suppression of recording of calls from jail), XII (removal of
prospective jurors), XIV (search of defendants’ home and room), XV (change of venue or venire), XVII (victim impact evidence)
and XVIII future dangerousness/Simmons instruction), were addressed by this Court in its December 29, 2005 Opinion. The Court
addressed the underlying merit of these claims and found that they wholly lacked merit. The Court set forth at length its reason-
ing as to each claim. Four of those claims: those involving the change of venire (XV)14; victim impact evidence (XVI)15; the jail
recordings (XI) and the Simmons instruction (XVIII), were also addressed by the Supreme Court on the merits. The Supreme Court
affirmed this Court in determining that those claims were without merit. The two that were not addressed by the Supreme Court
on the merits due to waiver, involving jury selection and the post-sentence suppression motion, were addressed by this Court in
the trial Court Opinion and found to be wholly without merit. Accordingly, these six claims were dismissed because they all lacked
merit as a matter of law for the reasons set forth when this Court addressed them the first time they were raised. In addition, all
but the post sentence suppression claim and the jury selection claims were dismissed because they were previously litigated before
the Supreme Court. The Court will now turn to the remaining ineffectiveness claims that were dismissed without a hearing but
which have not been previously addressed.

The first such claim (V) averred that counsel was ineffective for failing to object to the prosecutor’s penalty phase opening state-
ment and closing argument which repeatedly emphasized that the prosecution was asking the defendant to be sentenced do “based
upon the value of human life.” Defendant claims that the prosecutor’s argument impermissibly implied that the Bible was a source
of law that “prescribes the death penalty as the appropriate punishment in this case.” The defendant mischaracterizes the prose-
cutor’s comments. The statements in question do not, in any way, invoke the Bible or make reference to it.

The three (3) statements identified by defendant were made by Deputy District Attorney Borkowski. They are as follows:

The issue at this point in time that I would like to communicate to you which I emphasized during the course of this trial
and is at the heart of the matter and will be at the heart of the decision in your case is the value of human life, what value
would you place on the value of the five lives that were taken: Anita Gordon, Anil Thakur, Tony Pham, Jerry Sun, and
Garry Lee. The value of human life is what we will be talking about and that’s what you will be weighing in the balance
at this phase of the trial.

(TT 2780).

The notion that he suggested to you that you are killing Baumhammers is simply wrong, misleading and pandering
to the sensibilities not present in this case, not part of the law. Continue to do your job in this phase as you did in the
earlier phase.

The death sentence warranted here by the evidence and the law is warranted by his conduct. It is his sentence. He
is the guy who took the gun and shot Anita Gordon seven times. He is the guy who took the gun and shot Anil Thakur four
times. He’s the guy who took the gun and surprised Tony Pham, shot him twice. He’s the guy who took the gun and shot
Ji-Ye Sun trapped behind the counter. And he’s the guy, on an afternoon much like today, Garry Lee, standing with his best
friend George Thomas, he is the guy who took the gun and shot George Thomas.

It is his conduct, it is his gun, his actions that brought about this sentence, not you. You are here to apply the law and
the uncontradicted evidence in this case. We are asking you to sentence this defendant to death based on the value of
human life, five human lives, the value of human life. Those are the aggravating circumstances in this case, and the Judge
will tell you, he will read them in the verdict slip.

(TT 3081-3082). And:

Mr. Wymard will ask you to give consideration to a life sentence. The Judge will tell you, as I have told you I believe
in my opening remarks, that it is a qualitative analysis, the value of human life. The value of human life, five human
lives.

Give him the same consideration that he gave to Anita Gordon when he pushed his way into her home and shot her
six times. Defenseless, probably cowering for her life. Shot her as she was falling to the ground.

Give him the same consideration that he gave Anil Thakur, when after shooting Sandip Patel, he chased, chased down
Anil Thakur and shot him four times.

Give him the same consideration that he gave Tony Pham when he surprised Tony Pham by walking in and getting
his attention and then shooting him twice as he fled.

Give him the same consideration that he gave Ji-Ye Sun when Ji-Ye Sun was trapped behind the counter and he shot
him point blank in the chest killing him.

Give him the same consideration that he gave Garry Lee when Garry Lee turned around to look on beautiful April
day and see that gun staring him in the face and getting shot twice and falling to the ground in front of his best friend.

(TT 3086-3087).

A prosecutor, like defense counsel, must be permitted reasonable latitude to present his arguments with logical force and vigor.
Commonwealth v. Miller, 897 A.2d 1281, 1291 (Pa.Super. 2006). The prosecutor’s latitude to advocate the government’s cause
includes the right to argue all reasonable inferences from the evidence and to make fair responses to any defense arguments.
Commonwealth v. Rios, 721 A.2d 1049 (1998); Commonwealth v. Chmiel, 777 A.2d 459, 466 (Pa. Super. 2001). Prosecutors are enti-
tled to use rhetorical flair in making their argument. Commonwealth v. Cox, 863 A.2d 536, 547 (2004); Commonwealth v. Ogrod,
839 A.2d 294, 339-40 (2002).
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The Supreme commented, in Commonwealth v. Chambers, that:

The terms of our death penalty statute permit a prosecutor to argue in favor of the death penalty. Therefore, we have
concluded that the prosecutor must have reasonable latitude in arguing his position to the jury during the penalty phase
of the trial. There is nothing improper in the prosecutor arguing the appropriateness of the death penalty because that is
the only issue before the jury at the penalty phase of the trial.

Commonwealth v. Chambers, 599 A.2d 630, 641 (1991)(internal citations omitted). The standard for granting a petitioner a new
trial based on a claim that the prosecutor’s argument was improper is very high. In evaluating the underlying claim of alleged pros-
ecutorial misconduct, a reviewing court will determine only whether petitioner received a fair trial, not a perfect one.
Commonwealth v. Cuevas, 832 A.2d 388, 394 (2003). Not every inappropriate or unwise comment made by a prosecutor necessi-
tates a new trial. Commonwealth v. Bracey. 831 A.2d 678 (Pa.Super. 2003); Commonwealth v. Young, 692 A.2d 1112, 1115 (Pa. Super.
1997); Commonwealth v. Stafford, 749 A.2d 489 (Pa.Super. 2000); Commonwealth v. Harris. 884 A.2d 920, 927 (Pa. Super. 2005).
Relief for such misconduct will only be granted where the “prosecutor’s challenged comments had the unavoidable effect of prej-
udicing the jury with such animus toward the defendant as to render it incapable of fairly weighing the evidence and arriving at a
just verdict.” Commonwealth v. Carson, 913 A.2d 220 (2006); Commonwealth v. Begley, 780 A.2d 605, 626 (2001).

This claim was dismissed without a hearing because there was no material dispute of fact as to what the prosecutor said in his
penalty phase opening statement and closing argument. Accordingly, unless the statements were, as the defendant contends,
improper and prejudiced the defendant, there would be no need for a hearing to consider whether counsel has a reasonable basis
for not objecting. Because this Court concludes that the statements were not improper and, to the extent that one comment may
have been improper, there was no prejudice, there was no need for a hearing.

The comments did not, implicitly or explicitly, reference the Bible or Biblical principles, as the defendant asserts in his Petition.
Moreover, the references to the value of human life, to the extent that they may have crossed the line into improper advocacy, were
certainly not of the type that would have the unavoidable effect of prejudicing the jury with such animus towards the defendant as
to render it incapable of fairly weighing the evidence and arriving at a just verdict. The jury was properly and completely instructed
as the legal principles to apply in reaching a verdict and there is nothing in the record to suggest that they were rendered unable
to do the prosecutors’ brief reference to the value of human life.

The defendant next challenges the Court’s dismissal without a hearing of his claim that counsel was ineffective for failing to
object to the prosecutor’s closing penalty phase argument and the Court’s jury charge (VI). Defendant contended that the prose-
cutor’s comments, and the Court’s instructions, undermined the jury’s responsibility to determine the punishment. Defendant
relies on the decisions of the Supreme Court of the United States in Caldwell v. Mississippi, 472 U.S. 320, 105 S.Ct. 2633 (1985) and
of the Supreme Court of Pennsylvania in Commonwealth v. Jasper. 737 A.2d 196 (1999). Defendant’s reliance on this authority is
misplaced as the facts here differ markedly from the facts in either of those cases.

In Caldwell v. Mississippi, the Supreme Court of the United States wrote:

On reaching the merits, we conclude that it is constitutionally impermissible to rest a death sentence on a determi-
nation made by a sentencer who has been led to believe that the responsibility for determining the appropriateness of the
defendant’s death rests elsewhere. This Court has repeatedly said that under the Eighth Amendment “the qualitative
difference of death from all other punishments requires a correspondingly greater degree of scrutiny of the capital
sentencing determination.” California v. Ramos, 463 U.S., at 998-999, 103 S.Ct., at 3452. Accordingly, many of the limits
that this Court has placed on the imposition of capital punishment are rooted in a concern that the sentencing process
should facilitate the responsible and reliable exercise of sentencing discretion. See, e.g., Eddings v. Oklahoma, 455 U.S.
104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982); Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978) (plurality
opinion); Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977) (plurality opinion); Woodson v. North
Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976).

472 U.S. at 328-329, 105 S.Ct. at 2639-2640. The Court reached the conclusion, because the prosecutor’s argument had the effect
of shifting responsibility for the death sentence from the jury to the appellate courts. The prosecutor told the jury that “…your
decision is not the final decision.” When defense counsel objected, the Court stated, “I think it is proper that the jury realizes that
it is reviewable automatically as the death penalty commands. I think that information is now needed by the Jury so they will not
be confused.” 472 U.S. at 327. The Court vacated the death penalty, explaining:

In evaluating the prejudicial effect of the prosecutor’s argument, we must also recognize that the argument offers
jurors a view of their role which might frequently be highly attractive. A capital sentencing jury is made up of individuals
placed in a very unfamiliar situation and called on to make a very difficult and uncomfortable choice. They are confronted
with evidence and argument on the issue of whether another should die, and they are asked to decide that issue on behalf
of the community. Moreover, they are given only partial guidance as to how their judgment should be exercised, leaving
them with substantial discretion. See, e.g., Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982); Lockett
v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978); Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49
L.Ed.2d 944 (1976). Given such a situation, the uncorrected suggestion that the responsibility for any ultimate determi-
nation of death will rest with others presents an intolerable danger that the jury will in fact choose to minimize the
importance of its role. Indeed, one can easily imagine that in a case in which the jury is divided on the proper sentence,
the presence of appellate review could effectively be used as an argument for why those jurors who are reluctant to
invoke the death sentence should nevertheless give in.

472 U.S. at 332-333, 105 S.Ct. at 2641-2642.

The Supreme Court of Pennsylvania adopted the same position that it was improper to shift responsibility for the imposition of
the death penalty from the jury to the appellate courts in Commonwealth v. Jasper, where the Court held:

The central idea is that when remarks about the appellate process minimize the jury’s sense of responsibility for the
verdict of death, the sentence of death must be reversed. Here, by stating that any death sentence would be “reviewed
thoroughly” and “may be carried out,” the court unduly and unnecessarily emphasized the role of appellate courts and
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gave the impression that any mistake which the jury may make in imposing the death penalty would be corrected by
appellate review. Since the jury found one mitigating circumstance, they were not required to impose the death penalty,
and in the absence of an instruction firmly fixing in the minds of the jury that they and they alone are responsible for the
sentence, they may have erroneously believed that they could safely resolve doubts about the weight of mitigating
circumstances against appellant, for any error would be corrected by others. This minimization of the jury’s sense of
responsibility for its verdict constitutes a violation of the Eighth Amendment of the United States Constitution as well as
Article I, § 13 of the Constitution of Pennsylvania.

558 Pa. 281, 284-285, 737 A.2d 196, 197-198 (1999). Thus, the shifting of responsibility for the imposition of a death sentence from
the jury to the appellate courts is unconstitutional. The record of this case, however, belies the defendant’s claim that anything
similar occurred. Neither the prosecutor nor the Court said anything that minimized the jury’s sense of responsibility for the
verdict it was considering.

In his opening statement, Attorney Wymard routinely attempted to place personal blame on the jury regarding the execution of
defendant. Attorney Wymard stated:

You are here to seek the truth of fairness and of justice, and if that’s what you truly believe, you stay with that belief,
members of the jury. Because in the final analysis you carry this decision with you, perhaps the most important decision
that you will make in your life, you will carry it with you to your grave. You will not be able to return here in three years
or five years from now and listen to the radio and hear them say that they are setting or putting Richard Baumhammers
to death today and the crowd has gathered outside of Rockview Penitentiary—

MR. BORKOWSKI: Excuse me, Judge. I’m going to object to this type of argument in the opening statement.

THE COURT: Mr. Wymard.

MR. WYMARD: I fell that that they have to know at this—

THE COURT: It is the nature of a closing argument.

MR. WYMARD: I understand. But I think they should know at this point that I wanted to make, they can’t come 
back. I don’t intend to belabor/

THE COURT: All right. Go on.

MR. WYMARD: I want you to understand, members of the jury, that you can’t come back. It will be too late. If you 
have a question, exercise that question. If you have a doubt, exercise it in favor of compassion, of 
understanding, of five consecutive lifes without parole.

(TT 2790-2791). In response to this argument and in anticipation of it again in the closing, Deputy District Attorney Borkowski
stated:

Mr. Wymard, in his opening remarks, and in his closing remarks, I’m sure, will touch on some of the things that he
mentioned then, that how in a civilized society can we execute a mentally infirm? He will get up here and beg for his life
as he told you that he would do.

You are not here to reflect on social policy. You are not here to reflect on or reconsider the penological aspects of
Pennsylvania law. You are here to evaluate the evidence that was presented to you and apply the law that Judge Manning
gives you, just as you did in the guilt phase.

The notion that he suggested to you that you are killing Baumhammers is simply wrong, misleading and pandering to the
sensibilities not present in this case, not part of the law. Continue to do your job in this phase as you did in the earlier
phase.

The death sentence warranted here by the evidence and the law is warranted by his conduct. It is his sentence. He is the
guy who took the gun and shot Anita Gordon seven times. He is the guy who took the gun and shot Anil Thakur four times.
He’s the guy who took the gun and surprised Tony Pham, shot him twice. He’s the guy who took the gun and surprised
Tony Pham, shot him twice. He’s the guy who took the gun and shot Ji-Ye Sun trapped behind the counter. And he’s the
guy, on an afternoon much like today, Garry Lee, standing with his best friend George Thomas, he is the guy who took the
gun and shot George Thomas.

It is his conduct, it is his gun, his actions that brought about this sentence, not you. You are here to apply the law and the
uncontradicted evidence in this case.

(TT 3080-3082). As predicted, Attorney Wymard argued the following in his closing:

You will carry the consequences of this decision with you for the rest of your life. Clearly, you will carry this to your grave,
members of the jury. Unfortunately, that’s what it is. Not many are called to sit in the position to judge whether somebody
should be put to death, but you have that and you have served and served admirably.

As I told you in my opening, there is no room for speculation on this issue when you consider the weighing process. As I
told you in my opening, you will not be allowed to come back five years from now. I don’t wish to sound overly dramatic,
but I don’t want you faced with the situation where you will awake some morning five years from now and turn on the
radio and hear the announcer as we have heard before in most of our southern states when they say, Today Richard
Baumhammers will be placed to death. And the crowd has gathered outside of Rockview Penitentiary and his last meal
was such and such and he has been administered the last rights and he will be strapped to a gurney and he will be exe-
cuted today. If you have a doubt, raise it now. Exercise it now. It will be too late five years from now. You cannot wake up
and say, my God, Dear God, forgive me. This man is so mentally ill, why did I vote to execute him. You can’t come back
in five years. It will be too late. If you have that concern, exercise it now and be proud of your vote.
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It takes courage to stand in the face of emotion. Members of the jury, even if you are alone or in a minority, stand strong.
Your statement to the world, to this nation, to this community will be that we rose above the desires of wanting to put a
mentally ill person to death.

Members of the jury, final words that I will leave you are these. You have, by your decision, by your verdict of finding
Richard Baumhammers guilty of five first degree murder murders, you have assured society that he will die in prison.
Know that to be sure. You have assured society that he will die in prison, the five consecutive lifes without parole. The
only question that remains, members of the jury, for your consideration is when he will die, and who—I will repeat what
I said. I want this to settle in. This is the last thing for you to remember when you weigh your decision. Your verdict of
guilt on the five counts of first degree murder have assured that Richard Baumhammers will die in prison. He will never
come out. He will have five consecutive life sentences. The only question that remains for your consideration is when he
will die and who will decide when he will die, you or God.

I beg you, in the name of God, in the name of all that is right, let God make that decision.

(TT 3105-3107).

In light of the above arguments by defense counsel, Deputy District Attorney Borkowski objected to the “God” references.
In response, this Court gave the following opening instruction:

I caution you that your decision is one of judgment. Dispassion, reason, judgment without sympathy, prejudice or
emotion. It is fact finding, and as you have done before, fact finding in the application of the law. You are not to consider
matters such as revenge or sympathy and you are not to allow counsel’s emotional appeals to you to sway your decision
in that regard. You, performing your task as jurors, do not bear personal responsibility with regard to the death of Mr.
Baumhammers. That is not your duty here.

Your duty here is to fairly and impartially decide these matters and to render a sentencing verdict consistent with the law
as I am going to give it to you now.

(TT 3110-3111).

The Court’s instructions, when taken as a whole, clearly and correctly advised this jury as to their ultimate responsibility to fix
punishment in this matter. The comments the defendant refers to in his petition did not, considered in the context in which they
were made, minimize to this jury the grave responsibility it had in rendering its verdict in the penalty phase of this matter. When
Mr. Borkowski told the jury that defense counsel was pandering, he was right. He was responding to comments made by defense
counsel that dealt with the propriety of the death penalty in general. Whether capital punishment should exist in a civilized society
or whether it should be applied to the mentally infirm was not something that the jury was permitted to consider in reaching its
verdict. The Pennsylvania legislature already decided those questions when it enacted the current capital sentencing statute. The
only factors the jury was to apply were those provided for in the law. The prosecutor was not telling the jury that they had no
responsibility; he was telling them that in exercising that responsibility they should only consider those matters provided for in
the law and not insert into their considerations questions regarding the propriety of the law, as defense counsel suggested they do.
The Court’s instructions were also not an invitation to the jury to abdicate its responsibility. The Court was not minimizing the
jury’s responsibility, but, rather, explaining what their responsibility was: to dispassionately, without the influence of emotion, bias
or sympathy, find the facts and apply the law to those facts. There was no mention, from either the Court or the prosecutor, to
further review of the death sentence; to the correction of errors on appeal; or to the possibility that the sentence would not be carried
out. Among the last words the jury heard from this Court were “…remember that your verdict is not merely a recommendation. It
actually fixes the punishment of death or life in prison.” (NT 3124). Contrary to the defendant’s claim that the jury was somehow
led to believe that they did not have ultimate responsibility for fixing punishment, they were told, by this Court, that their verdict
would fix the penalty as either life in prison or death.

In the claims raised in paragraphs VII and VIII, defendant contended that the aggravating factor found at §9711(d)(11) should
not have been considered and that counsel was ineffective for failing to object. According to the defendant, this aggravating
circumstance could not be applied to any of the murders that the jury had found him guilty of because he had not yet been
sentenced on those other murders. He claims that a conviction only occurs when a sentence is imposed.

At paragraph VIII, defendant claims that trial counsel was ineffective for failing to object to the 42 Pa.C.S.A. §9711(d)(11) aggravating
circumstance as it applied to the murder of Anita Gordon because the sentencing statute refers to killings committed “before or at the time
of the offense at issue” and Anita Gordon was the first victim to be killed. According to the defendant, when he killed Anita Gordon, he had
not yet committed the other murders and, therefore, this aggravating factor could not apply to his murder of Anita Gordon.

In making these arguments, defendant simply ignores that the Pennsylvania Supreme Court has already ruled on this issue, not
attempting to distinguish or even mentioning the controlling authority. In Commonwealth v. Fletcher 861 A.2d 898 (2004), the
Pennsylvania Supreme Court explicitly rejected an identical claim that the “multiple murder” aggravating circumstance violated
the Eighth Amendment and the Due Process Clause of the Fourteenth Amendment to the United States Constitution.

In the context of a challenge to the breadth of an aggravator, to survive an Eighth Amendment challenge ‘an aggra-
vating circumstance must genuinely narrow the class of persons eligible for the death penalty and must reasonably
justify the imposition of a more severe sentence on the defendant compared to others found guilty of murder.’”
Commonwealth v. Johnson, 572 Pa. 283, 815 A.2d 563, 588-89 (2002) (quoting Zant v. Stephens, 462 U.S. 862, 877, 103 S.Ct.
2733, 77 L.Ed.2d 235 (1983)). The aggravating circumstance found at section 9711(d)(11), as worded, clearly narrows the
class of persons eligible for the death penalty by excluding those individuals who have not been convicted of another
murder. Moreover, the “multiple murder” aggravator reasonably justifies the imposition of a more severe sentence
because, based upon their risk of danger to general society, those individuals convicted of multiple murders warrant a
harsher punishment. As such, the “multiple murder” aggravator comports with the necessary requirements of the Eighth
Amendment and the Due Process Clause. See Commonwealth v. Cross, 508 Pa. 322, 496 A.2d 1144, 1153-54 (1985) (find-
ing that the (d)(10) aggravating circumstance, which includes the circumstances of multiple murders, is not “arbitrary
and capricious”). Accordingly, Appellant’s constitutional claims fail.
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Commonwealth v. Fletcher, 861 A.2d at 912-913.

The defendant’s reliance on cases which hold that a “conviction” requires that a sentence be imposed is misplaced. In
Commonwealth v. Travaglia, the Supreme Court addressed the very same argument, although in a challenge to the aggravating
factor set forth in section 9711 (d)(10) which also referred to “convictions” of other murders “…either before or at the time of the
offense at issue.” The Supreme Court held:

While this argument has superficial appeal, it must fail upon closer inspection. The clear import of the first part of
subsection (d)(10) is to classify the commission of multiple serious crimes as one of the bases upon which a jury might
rest a decision that the crime of which the defendant stands convicted, and for which they are imposing sentence, merits
the extreme penalty of death. The purpose of the second part of subsection (d)(10) just as clearly is to classify the fact
that the defendant was already serving a life sentence at the time he committed the offense at issue as another basis for
such a decision. The first part of the subsection allows as an aggravating circumstance the fact that “the defendant has
been convicted of another Federal or State offense, committed either before or at the time of the offense at issue, for which
a sentence of life imprisonment or death was imposable…” 42 Pa.C.S. § 9711(d)(10) (Emphasis added). The emphasized
portion of the statute highlights the incongruity of the construction urged by the Appellants. By including offenses com-
mitted contemporaneously with the offense in issue, the legislature clearly indicated its intention that the term “convicted”
not require final imposition of sentence, but cover determinations of guilt as well. Given the practical operation of the
criminal justice system, a contemporaneous offense would either be tried together with the “offense at issue” or severed
and tried separately. In the former situation, it would be impossible for sentencing to have occurred prior to the jury’s
consideration of sentence on the “offense at issue”; in the latter, the vagaries of scheduling and conducting separate
trials of a single defendant, within certain time limits and amidst the ordinary operation of a court calendar, would make
it virtually impossible. At best, such factors would render it completely arbitrary whether a contemporaneous offense
would qualify as an aggravating circumstance under subsection (d)(10).

We cannot accept the Commonwealth’s argument that use of the word “imposable” would have been absurd if the
Legislature had intended “convicted of” to mean that a finding of guilt had been made and sentence had been imposed.
The prepositional phrase “for which a sentence of life imprisonment was imposable” refers back to, and is descriptive of,
the offense which if the defendant has been “convicted” thereof may be considered an aggravating circumstance. Because
the phrase modifies the noun “offense” rather than the verb “convicted”, by itself it sheds no appreciable light on the
shade of meaning to be attributed to the latter. We note, however, that the second part of subsection (d)(10), allowing as
an aggravating circumstance that “the defendant was undergoing a sentence of life imprisonment for any reason at the
time of the commission of the offense,” appears to be co-extensive with the situation which would exist where a defen-
dant has been found guilty and had a life sentence imposed. Were we to read the first part of the statute as the Appellants
suggest, the second section would be surplus verbiage. Because the Legislature is not presumed to have intended the
provisions of its enactments as mere surplusage, Masland v. Bachman, 473 Pa. 280, 374 A.2d 517 (1977), the Appellants’
position is untenable. For these reasons, we find that, as used in 42 Pa.C.S. § 9711(d)(10), the legislature evidenced a clear
intent that “convicted” mean “found guilty of” and not “found guilty and sentenced.”

Travaglia, 467 A.2d 288, 299-300. The defendant’s claim that the term “conviction” as used in section 9711 (d) (11) requires that
sentence has been imposed is clearly without merit.

The defendant’s claim that at the time he killed Anita Gordon he had not been convicted of another murder committed “…either
before or at the time of the offense at issue” also relies on an incorrect construction of the language of the statute. The plain meaning
of this statute is that any murder committed in the course of a single criminal episode would one committed at the “…time of the
offense at issue”. The first part of this aggravating circumstance refers to murders committed prior to the criminal episode for which
the defendant is on trial. The second clause refers to murder committed during the course of the current criminal episode. The evi-
dence established that the defendant’s actions were part of a single criminal episode, despite the fact that the killings occurred in dif-
ferent locations and at different times. The murder of Anita Gordon occurred at the same time the murders of the four other victims.

Next, the defendant claimed that the trial court erred in denying without a hearing the claim found at paragraph IX that it
erred in failing to instruct they jury that they could find defendant guilty but mentally ill. He contends that the absence of this
instruction violated his due process rights. This claim is without merit, as a matter of law. The Supreme Court of Pennsylvania
has repeatedly held that the verdict of guilty but mentally ill has no applicability in a capital case. “Guilty But Mentally Ill” is a
statutory defense. Section 314 of the Criminal Code, provides:

A person who timely offers a defense of insanity in accordance with the Rules of Criminal Procedure may be found “guilty
but mentally ill” at trial if the trier of facts finds, beyond a reasonable doubt, that the person is guilty of the offense, was men-
tally ill at the time of the commission of the offense and was not legally insane at the time of the commission of the offense.

18 Pa.C.S. § 314(a).

The statute defines “mentally ill” as “[o]ne who as a result of mental disease or defect, lacks substantial capacity either to
appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of the law.” 18 Pa.C.S. § 314(c)(1). The
“Guilty But Mentally Ill” defense, however, is available in capital cases only in the sentencing phase, and not in the guilt phase.
Commonwealth v. Faulkner, 595 A.2d 28, 36 (1991), cert. denied, 503 U.S. 989, 112 S.Ct. 1680, 118 L.Ed.2d 397 (1992). The Supreme
Court expanded on the rationale for this rule in Commonwealth v. Young, 524 Pa. 373, 572 A.2d 1217 (1990):

In the usual [noncapital] situation the judge is entrusted with determining the appropriate sentence, and the jury’s func-
tion is confined to determining the guilt of the accused. The verdict providing for “guilty but mentally ill” represents an
exception to this general rule. By rendering judgment, the jury is permitted to advise the sentencing judge to consider
the fact of mental illness in the exercise of his sentencing decision. Capital cases are unique in that the jury and not the
judge sets the penalty in such cases. The consideration of a possible verdict of guilty but mentally ill is a matter that would
appropriately be rendered by a jury in a capital case during the sentencing phase as opposed to the guilty [sic] phase. We
permit the jury to rule upon this penological concern during the guilty phase in all other cases simply because they have
no opportunity for input in the sentencing phase. That consideration is not present in capital cases.
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Id. at 393, 572 A.2d at 1227.

Although a verdict of “Guilty But Mentally Ill” is not possible in a capital case, the capital sentencing statute permits a jury to
hear evidence of a defendant’s history of mental illness and to find those to be mitigating circumstances in the sentencing phase.
Two sections of the capital sentencing statute allow the jury specifically to consider the defendant’s mental health in deciding
whether to impose the death penalty: Section 9711(e)(2) (that the defendant was under extreme mental or emotional disturbance),
and Section 9711 (e)(3) (that the capacity of the defendant to appreciate the criminality of his conduct or to conform his conduct
to the requirements of law was substantially impaired). See Faulkner, 595 A.2d at 37 n. 7. Commonwealth v. Stevens, 739 A.2d 507,
514-515 (1999).

Accordingly, the trial court correctly held that any testimony by Dr. Martone relating to the “Guilty But Mentally Ill” statute
would have had no application in the guilt phase, and correctly held that the assertion of trial counsel’s ineffectiveness in this
regard had no merit and was properly dismissed without a hearing.

In paragraph X of the Amended Petition, defendant claimed that trial counsel was ineffective for failing to object to the live
testimony of Sandip Patel and alleges error in this Court’s denial of that claim without a hearing. Defendant claims that trial counsel
was ineffective for failing to request that the testimony be presented to the jury through a deposition pursuant to Pennsylvania
Rule of Criminal Procedure 500. Also, defendant claims that the trial counsel erred in failing to sua sponte require that the
Commonwealth present the testimony of Mr. Patel by deposition.

Nothing in Rule 500 supports either trial counsel’s objection to the testimony of Mr. Patel or the claim that the trial court should
have sua sponte ordered that the testimony be presented by way of deposition. The defendant shot Mr. Patel. He was the only
victim to survive being shot and his live testimony was clearly relevant and probative. The defendant offered nothing in support
of his claim that allowing a victim of a crime to testify in person about the actual crime is somehow too prejudicial if the victim
has visible evidence of the harm done. The single case cited, Commonwealth v. Auker, 681 Pa. 1305 (1996), deals with photographs
of a murder victim, not live testimony from an injured victim. It has no application to these facts. The prejudicial effect of the jury
seeing the harm the defendant imposed on this victim by shooting him certainly did not outweigh the probative value of his live
testimony.

The defendant next claims that trial counsel was ineffective for failing to object to the forced drugging of defendant. (Paragraph
XIII). Contrary to the assertions in the Amended Petition, nothing in the record established that the defendant was being forcibly
medicated during his trial. The testimony from a competency hearing held nearly 8 months before the trial that the defendant
agreed to take the anti-psychotic medicine Trilafon after being told that if he did not they might seek permission to forcibly admin-
ister it did not establish that the defendant was being medicated against his will at trial 8 months later. The defendant himself said
that he was taking Zyprexa, not Trilafon, at an April 11, 2001 status conference. (See page 167-168). Moreover, the citation to the
testimony of lay witnesses who opined that the defendant appeared “different” and less “sharp” or “alert” than he did on the day
of the offenses provides no support for this claim. As the defendant offered no factual support for this claim from the record and
did not identify other evidence he would have been able to present at a hearing to prove those facts, the claims was properly
dismissed without a hearing. A PCRA hearing is not “...a discovery tool wherein counsel may conduct investigation and interroga-
tion to search for support for vague or boilerplate allegations of ineffectiveness.” Commonwealth v. Wells, Supra.

In paragraph XVI, defendant claimed that trial counsel was ineffective for failing to request that the trial court prohibit the
parties from making extrajudicial statements. The record of the trial, however, establishes that this claim is utterly without factual
support. This jury was carefully selected. This Court, and the parties, were painstaking during the voir dire process in selecting
jurors who understood their obligation to set aside anything they may have heard about the case prior to the trial and base their
verdict solely on the evidence presented in court. There is simply nothing to suggest that the jury selected, which was sequestered
throughout the trial, was “…infected with a prejudice, passion and excitement…”. To the contrary, the jury was comprised of
persons who assured the parties of their impartiality, who were repeatedly instructed on their obligation to consider only the
evidence presented at trial and who were shielded from any outside influence during the trial by way of sequestration.

The Supreme Court, in addressing the related claim that the Court should have ordered a change of venire on its own, noted
that there was nothing in the record to even suggest that the jury was biased or tainted by pre-trial publicity. The defendant offered
no new facts in his Amended Petition that would have entitled him to a hearing on this claim. The expert witness he identified
would not have been able to offer an opinion as to what extrajudicial information this jury actually received and what, if any, affect
that information would have had on the actual jury that rendered the verdicts in this matter. Whatever this expert’s opinion, the
facts were that this jury was not biased or prejudiced.16

In Claim XIX, defendant claims that he is entitled relief due to the cumulative effect of the errors contained in the petition. As
the claims of error are without merit, there was no cumulative prejudice. See Commonwealth v. Fisher, 813 A.2d 761 (2002).

The Court will now address the claims that were dismissed following the hearing. In the first claim raised in his Amended
Petition the defendant complained that his conviction and sentence were obtained in violation of his right to Due Process and his
rights under the Eighth and Fourteenth Amendments to the United States Constitution and under Article I, Sections 1 and 13 of the
Pennsylvania Constitution in that they resulted from misleading and unreliable testimony for the Commonwealth mental health
expert, Michael Weiner, M.D. Dr. Weiner testified at the guilt phase in rebuttal to the defendant’s psychiatric expert, James
Merikangas, M.D. The defendant alleged in his Amended Petition that Dr. Weiner’s testimony was unreliable for the following reasons:

(1) because Dr. Weiner testified falsely regarding his qualifications;

(2) because he did not rely on objective measures to support his subjective and biased opinions;

(3) because he relied on un-confronted hearsay and unreliable sources to reach his conclusions; and

(4) because his financial bias and motivation obscured his professional obligation to remain neutral and objective.

Following the hearing and this Court’s denial of relief, the defendant, in his Concise Statement of Matters on Appeal, identified
only one reason why Dr. Weiner’s testimony was unreliable: because Dr. Weiner made statements approximately seven years after
the trial that were inconsistent with his trial testimony. In particular, he claimed that although Dr. Weiner testified at trial that the
defendant suffered from delusional disorder and not schizophrenia at the time of the offenses, he stated on a radio interview and
on a website question and answer section seven years later that the defendant was schizophrenic. The defendant did not identify,
in his Concise Statement, the four original reasons why he claimed that Dr. Weiner’s testimony was unreliable. The defendant’s
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failure to include these specific claims in his Concise Statement and, instead, his identification of a different, fact specific claim,
constitutes a waiver of the other arguments made in support of this claim in his Amended Petition. To the extent that the failure
to raise these claims specifically in his Concise Statement does not affect a waiver, they were denied because the defendant did not
offer any evidence at the PCRA hearing regarding the claims and the record from the defendant’s trial, which was incorporated at
the PCRA hearing, offered no factual support for the claims.

The defendant claimed in his Amended Petition that Dr. Weiner’s testimony was motivated by financial reasons and, yet, offered
not a single witness or single item of evidence in support of that contention. The facts alleged in the Amended Petition, which estab-
lished nothing more than Dr. Weiner was paid for his services and was paid substantially less in this case than he was paid for other
high profile cases in which he was involved, was not evidence. In addition, the defendant offered no evidence supporting the asser-
tion in paragraph 36 that “Dr. Weiner accepts exorbitant fees from the prosecution and then engages in results oriented work,
which process defies reliability.” The fact that Dr. Weiner was compensated did not render his testimony unreliable and counsel
was not ineffective for objecting to that testimony on this basis.

Nor did the defendant offer, at the PCRA hearing, any evidence establishing that Dr. Weiner testified falsely regarding his
credentials. The defendant offered no evidence establishing that Dr. Weiner’s use of the term “peer review” in describing the
Forensic Panel was in any way false or misleading. In fact, Dr. Weiner described the nature of the peer review utilized at the
Forensic Panel:

The Forensic Panel as the first peer reviewed forensic consultation practice in the United States. And what that
means is it was the first practice that was developed that had a built-in system for oversight. So that if I examined a case,
there was someone that was a trusted colleague that I had invited whose expertise that I trusted, that I could rely on, and
that person with independence would tell me, you can’t say that, it is too much of a reach or make sure you go and speak
to this source before you come to that conclusion, or are you aware of this finding in the medical literature, have you read
this research because it relates very closely to this issue that came up in your case. So it is set up in a way to provide over-
sight and accountability so that the end product that gets presented to the court or the attorney who might consult me is
something that really has credibility and pursues sort of a last word.

(NT 1917) (emphasis added). The claim by the defendant that Dr. Weiner’s testimony was false or misleading is belied by this
explanation. In the Amended Petition defendant cites to language taken from the website of the Forensic Panel and argues that the
descriptions therein falsely suggest scientific peer review. This, of course, ignores the fact that none of this information was pre-
sented to the jury. All the jury heard about the term peer review from Dr. Weiner was the above passage and, during cross-exam-
ination, how peer review functions for the publication of articles in publications like the New England Journal of Medicine and
how the peer review at the Forensic Panel is different. (NT 1922-1923).

The claim that counsel did not properly cross-examine Dr. Weiner regarding the Forensic Panel is similarly not supported by
the evidence. Mr. Diffenderfer established that peer review for publications involves submission to a third party that has others
in the field review it before it is published. Counsel established that the peers who participate in reviews at the Forensic Panels
are colleagues who work with him, such as his brother, Alan Weiner (NT 1924); that Dr. Weiner has submitted articles to peer
reviewed publications like the Journal of Psychiatry and the New England Journal of Medicine, which have been rejected each
time and that of the 102 articles listed on his CV, 98 were self published in the publication produced by the Forensic Panel. (NT
1926-1927). The defendant has presented absolutely nothing to support the assertion that Dr. Weiner’s testimony regarding his
qualifications was “…false and misleading.” This claim is specious given that Dr. Weiner described precisely how peer review is
done at the Forensic Panel.

The defendant also failed to present any evidence in support of his claim that Dr. Weiner rejected objective measures in reach-
ing the conclusions he did. In the Amended Petition, the defendant claimed that Dr. Weiner claimed that Mr. Baumhammers was
malingering, but made this conclusion without first having conducted objective malingering tests or request that the
Commonwealth retain a forensic psychologist to do so. (Amended Petition, ¶ 23). None of the defendant’s experts even mentioned
malingering at the PCRA hearing. The defendant offered nothing to establish that a diagnosis of malingering is impossible in the
absence of the testing referred to by defendant.

The claim regarding Dr. Weiner’s reliance on hearsay is likewise without merit. An expert witness may rely on hearsay, to a
certain extent, to formulate their opinion. The hearsay statements defendant complains about include statements contained in the
medical records of the defendant from other physicians17 and statement from former acquaintances of the defendant.18 These state-
ments were not offered for the truth of the matters asserted but were simply among the myriad of facts used by Dr. Weiner and, it
should be pointed out, by the defense experts at the guilt and penalty phase, to formulate opinions.

The use of hearsay by an expert to formulate and explain their opinion is permissible.

It is well established law in the Commonwealth that a medical expert is permitted to rely on reports of other persons
which do not appear of record in forming his opinion, provided such matters are customarily relied upon in the practice
of his profession. Commonwealth v. Elliott, 549 Pa. 132, 700 A.2d 1243 (1997); Commonwealth v. Thomas, 444 Pa. 436, 282
A.2d 693 (1971).

Commonwealth v. Du Pont, 730 A.2d 970, 982 (Pa. 1999). Records of the defendant’s former treating physicians are clearly the type
of records customarily relied on by experts and it was proper for Dr. Weiner to rely on them and relate the content of those records,
to the extent relevant to his opinion. The other statements relied on by Dr. Weiner were also of the type generally relied on by a
psychiatric expert and were not offered for the truth of the claims made.19 The statements certainly did not render Dr. Weiner’s
testimony unreliable. And, to the extent that the statements from the defendant’s friends or acquaintances could have been taken
by the jury as establishing the truth of the matters asserted, the defendant, on trial for murdering five people, could not have been
prejudiced by the fact that he smoked marijuana or was considered by those friends to be spoiled. The fact that his parents sup-
ported him could not have been prejudicial. These facts were introduced through other evidence as well, including the testimony
of Dr. Merikangas and the other mental health professionals presented by the defendant. Counsel was not ineffective for failing to
object to these statements.

The claim that Dr. Weiner’s testimony was rendered unreliable because of the subsequent contradictory statements regarding
his diagnosis of the defendant is also without merit. Dr. Weiner explained that he made a mistake when he described his diagnosis
of the defendant on the radio show and when responding to questions on the ABC news site. This explanation is completely cred-
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ible. A misstatement made seven years after the trial did not render his trial testimony unreliable. He testified that he had not
reviewed his report or the record from his testimony for several years before appearing on the radio talk show or preparing the
answers to the questions on the ABC News web site.

To succeed in such a claim, a defendant must show that the admission of the challenged testimony “undermined the fundamental
fairness of the entire trial,” Keller v. Larkins. 251 F.3d 408, 413 (3d Cir.2001), because the probative value of the challenged
evidence “…though relevant, is greatly outweighed by the prejudice to the accused from its admission.” Bisaccia v. Attorney Gen.,
623 F.2d 307, 313 (3d Cir.1980) (quoting United States ex rel. Bibbs v. Twomey. 506 F.2d 1220, 1223 (7th Cir.1974)). The defendant
has not made this showing on the basis of passing references to the defendant made seven years later that erroneously stated the
diagnosis reached by Dr. Weiner. Dr. Weiner did not recant his opinion from the trial. Had the statements he admittedly made that
were inconsistent with his trial testimony been made prior to that testimony under similar circumstances, they certainly would
have admissible on cross-examination and might have affected his credibility with they jury but would not have resulted in the
exclusion of the testimony at trial They would only have gone to the credibility of the testimony and the weight the jury would have
given it. If Dr. Weiner made substantive changes in his opinion and essentially admitted that his earlier testimony was false or
unfounded, the defendant might entitled to relief. Here, however, Dr. Weiner testified credibly that his opinions have not changed
and that he simply misspoke when he said that the defendant was schizophrenic. The defendant offered no evidence to rebut or
contradict Dr. Weiner’s testimony in this regard. While the experts called at the PCRA hearing testified to their concerns over Dr.
Weiner’s methodology and the methodology he used to reach his opinion, none offered the opinion that Dr. Weiner’s testimony, in
its entirety, was not reliable because of his subsequent statements. In addition, other mental health experts, including some of the
defense expert, agreed with the diagnosis rendered by Dr. Weiner that the defendant suffered from delusional disorder.

Next, the defendant contended that trial counsel was ineffective for failing to call a surrebuttal witness to challenge Dr. Weiner’s
investigative methods and conclusions.

Where a claim is made of counsel’s ineffectiveness for failing to call witnesses, it is the appellant’s burden to show
that the witness existed and was available; counsel was aware of, or had a duty to know of the witness; the witness was
willing and able to appear; and the proposed testimony was necessary in order to avoid prejudice to the appellant.
Commonwealth v. Wayne, 720 A.2d 456, 470 (1998). “The mere failure to obtain an expert rebuttal witness is not ineffec-
tiveness. Appellant must demonstrate that an expert witness was available who would have offered testimony designed
to advance appellant’s cause.” Id. at 470-71. “Trial counsel need not introduce expert testimony on his client’s behalf if
he is able effectively to cross-examine prosecution witnesses and elicit helpful testimony. Additionally, trial counsel will
not be deemed ineffective for failing to call a medical, forensic, or scientific expert merely to critically evaluate expert
testimony [that] was presented by the prosecution. Thus, the question becomes whether or not [defense counsel] effec-
tively cross-examined [the Commonwealth’s expert witness].” Commonwealth v. Marinelli._570 Pa. 622, 810 A.2d 1257,
1269 (2002) (citations and quotation marks omitted).

Commonwealth v. Chmiel, 30 A.3d 1111, 1143 (Pa. 2011). Initially, the Court would note that the two witnesses20 the defendant called
at the PCRA hearing to establish this claim, Drs. Resnick and Dudley, were not truly rebuttal witnesses. Neither offered an opinion
in rebuttal to the opinion rendered by Dr. Weiner. They were impeachment witnesses who would have critiqued his methodology;
not challenged the substance of his ultimate opinion. The Pennsylvania Supreme Court held in Commonwealth v.
Copenhafer, 719 A.2d 242 (Pa. 1998):

However, trial counsel will not be deemed ineffective for failing to call a medical, forensic, or scientific expert merely to
critically evaluate expert testimony which was presented by the prosecution. Commonwealth v. Smith,_544 Pa. 219, 238,
675 A.2d 1221, 1230 (1996) (citation omitted). Because appellant only claims that a rebuttal expert could have critically
evaluated the testimony of the Commonwealth’s expert, this claim necessarily fails.

at 254, FN 12. As all that Dr. Dudley or Dr. Resnick could have done was to “…critically evaluate expert testimony which was
presented by the prosecution…” defense counsel could not have been ineffective for not presenting such testimony.

This is particularly true in this case where the defense presented a thorough and compelling defense of insanity. Trial counsel
presented Dr. Merikangas in support of his insanity defense. Though Dr. Merikangas did not specifically address Dr. Weiner’s
methods, he certainly offered a different opinion as the nature of the defendant’s mental illness and its effect on his criminal
conduct, essentially rebutting Dr. Weiner’s differing opinion. The defendant also offered several other mental health experts to
document the defendant’s long battle with mental illness. Though they were not called to offer their opinions on the defendant’s
mental state at the time of the offenses, their testimony largely corroborated that of Dr. Merikangas and effectively rebutted some
of Dr. Weiner’s conclusions.

In addition, trial counsel conducted an effective and through cross-examination of Dr. Weiner. Since counsel presented a
compelling case for the defendant, defendant could not have been prejudiced by counsel’s failure to present a witness to impeach
Dr. Weiner. The jury heard from several experts whose testimony contradicted that of Dr. Weiner. Adding one or two more to the
mix would not have altered the outcome of the trial; particularly when the witnesses would not offer their own opinions as to the
defendant’s mental state, but only critique the testimony of the prosecution expert. In fact, trial counsel explained as much during
his testimony when he was asked why he did not call a rebuttal witness to Dr. Weiner. He said that this decision was based:

On my judgment of his testimony, on my judgment of my cross-examination of him, on my judgment of the countless
experts we put on and on my judgment of what another expert would do to this jury. They heard from numerous psychi-
atric experts, and it was extremely apparent that we took issue with Dr. Weiner’s testimony. And I believe in many ways
we impeached the heck out of the guy, and I was very happy and comfortable after Dr. Weiner testified.

(HT 272-273). Trial counsel’s assessment was accurate. He was not ineffective for not calling a witness to critique Dr. Weiner’s
methodology.

The next claim (III) alleged that “…the unnecessarily rapid pace of the trial prevented counsel from thoroughly reviewing
Dr. Weiner’s report…” and that appellate counsel was ineffective for not preserving this issue on appeal. The defendant offered no
evidence in support of the factual predicate of this claim: that trial counsel had inadequate time to prepare his cross-examination
of Dr. Weiner. Trial counsel testified that he received the report on April 24, 2001 and then asked the Court to bar Dr. Weiner’s
testimony on May 6, 2001 because of the late delivery of the report. He did not, however, testify that the late delivery affected his
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ability to effectively cross-examine Dr. Weiner. (HT 271). The only evidence of record from the hearing on this issues was
Mr. Diffenderfer’s response to the Assistant District Attorney’s question as to whether he thought he was prepared to cross examine
Dr. Weiner. He responded:

You know, to answer this issue is obviously in hindsight of ten or 11 years, had Your Honor given us more time to prepare
our cross-examination or to review Dr. Weiner’s report, coupled with what I’ve seen today up until now of Dr. Dudley,
what he stated in his report, I doubt very seriously whether I would have called her. I’ll stand by -- what I am saying is
I’m very satisfied with what our cross-examination and preparation was with Dr. Weiner. If I would see something glar-
ing today that would have or could have been developed if the Court would have given us another week or another month
or another day, I’m not seeing it. So in my conclusion as I sit here today under oath, I’m very confident that -- I said I
totally stand by the cross-examination of Dr. Weiner. I thought it was very thorough, and I thought, you know, when -- we
can talk now about psychiatrists and doctors, but I think what’s missed is there’s 12 lay people hearing this case. That’s
what I am concerned about, the result of the trial. And with all of the mental experts that we put on, with all of the fact
witnesses that we put on, with the painstaking medications and everything that we put on, in terms of the guilt phase and
in terms of our defense, I think we did an excellent job, and I totally stand by it. So that’s what I have to say about this.

(HT 282-283). It was the defendant’s burden to establish that trial counsel was unable to effectively cross-examine Dr. Weiner.
Mr. Diffenderfer said that he was not so hindered and the defendant has offered no evidence to the contrary. As a result, this claim
was properly dismissed.

The final claim for which a hearing was granted (IV) avers that counsel was ineffective for failing to conduct a mitigation inves-
tigation and failing to present expert testimony regarding defendant’s family background and social history. In his Amended
Petition, the defendant rests this claim on the allegation that “Counsel knew or should have known that the parents’ unique World
War II trauma history required expert consultation to determine what impact, if any, this multi-generational history had on
parents’ own coping ability as well as their interactions with their son.” At p. 22. In support of this, the defendant presented the
testimony of Leslie Lebowitz, Ph.D. Dr. Lebowitz is a clinical psychologist who testified regarding “…family interaction, family
history and contextualizing the family, the Baumhammers’ family, in relationship to Richard.” (HT 90). She described the scope of
her evaluation: “I was asked to evaluate the issue of whether or not there was a significant trauma history present in Mr.
Baumhammers’ family of origin, and, if so, to opine as to whether or not that had any influence on the family dynamics or on their
responses to Mr. Baumhammers’ mental illness.” (HT 93). She then proceeded to recount, much as the defendant’s parents did,
their experiences in Europe during and after World War II. While her description may have provided more detail, it did not differ
much from what was related by the defendant’s parents, the people who actually experienced it.

Dr. Lebowitz’s direct testimony covered approximately 70 pages of the transcript, from page 87 through 159. The first mention
of the defendant was at page 122, 35 pages in. The first 35 pages all related to the experiences of the defendant’s parents before
he was born. After the defendant’s birth was noted at page 122, his childhood problems were discussed through page 143, when he
began college. The rest of the direct testimony recounted the increasingly more serious mental health problems the defendant
experienced, the treatment he was provided and his parent’s, especially his mother’s, difficulty in dealing with the illness and the
defendant’s behavior.

This testimony was largely duplicative of the testimony and evidence presented at both phases of the trial from both Dr.
Merikangas and Dr. Weiner, as well as from the other mental health professionals who treated the defendant throughout this time
period. She discussed his paranoid delusions; the travel to Europe; the letters he wrote to political figures. The testimony of Dr.
Lebowitz was almost entirely cumulative of what was presented in the penalty phase at trial. The jury heard from both parents as
to their traumatic younger lives. The jury heard from many treating mental health professionals who had seen him between 1990
and the shooting rampage in 2000. The jury heard from Dr. King, who treated him in 1993; from Dr. Ninan, who treated him
between 1995 and 1996; from Dr. Keshevan, who treated him between 1993 and 2000 and from Dr. Radafar, who treated him in
1999. The jury also heard, through Dr. Merikangas, the content to the diaries the defendant’s mother kept which documented the
defendant’s worsening mental condition beginning in 1990 and continuing through the shootings. Al of the information presented
in Dr. Lebowitz’s testimony was presented to the jury. The only difference would be that at trial, the information came directly from
the source. The jury heard Mr. and Mrs. Baumhammers describe their difficult early lives as well as their frustrated attempts to
address the defendants’ mental health problems. That was certainly more effective and compelling than the description of these
same events by a third party. The also jury heard from the doctors who treated the defendant over the ten years between the onset
of his more serious mental health problems and the shooting rampage. Again, this provide the jury with first hand knowledge of
the nature of the defendant’s illness. It is really difficult to discern from her testimony what exactly Dr. Lebowitz could have added
that was not already presented.

The defendant alleges in his Amended Petition that counsel was ineffective for not conducting an adequate investigation when,
in fact, Dr. Lebowitz’s testimony actually establishes that counsel presented to the jury in this case all of the information related
in her testimony. In fact, according to her testimony her investigation consisted of reviewing the penalty phase transcripts, review-
ing the psychiatric reports of Drs. Weiner, Merikangas and Keshevan; reviewing a short history describing the country of Latvia
during World War II and interviewing family members (which she said included the defendant, his parents and his sister). (H.T.
94). Other than read a “short history” of Latvia during WW II, her “investigation” was no different than what defense counsel did.
In fact, given the fact that she did not bother to read the entire transcript of the trial, review any police reports or review any of
the records of the defendant’s treating mental health experts, her “investigation’ was less comprehensive than counsel’s.

In Commonwealth v. Sneed, 899 A.2d 1067 (Pa. 2006), the Pennsylvania Supreme Court observed:

In evaluating claims that capital counsel was ineffective for failing to conduct a sufficient investigation into mitiga-
tion evidence and to present that evidence, it is settled that counsel has a general duty to conduct reasonable investiga-
tions or reach reasonable decisions that render particular investigations unnecessary. See Strickland, 466 U.S. at 691, 104
S.Ct. at 2066; Malloy, 856 A.2d at 784. Moreover, “our principal concern in deciding whether [counsel] exercised ‘reason-
able professional judgment[t]’ is not whether counsel should have presented a mitigation case. Rather, we focus on
whether the investigation supporting counsel’s decision not to introduce mitigating evidence of [appellee’s] background
was itself reasonable.” Malloy, 856 A.2d at 784 (quoting Wiggins, 539 U.S. at 522-23, 123 S.Ct. at 2536 (citing Strickland,
466 U.S. at 691, 104 S.Ct. at 2066)).
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To determine whether trial counsel was ineffective, we begin with a review of the investigation that counsel
performed and the mitigation evidence presented at the penalty hearing. See Commonwealth v. Fears, 575 Pa. 281, 836
A.2d 52, 72 (2003), cert. denied, 545 U.S. 1141, 125 S.Ct. 2956, 162 L.Ed.2d 891 (2005).

899 A.2d at 1079. There was substantial mitigation evidence presented at the defendant’s trial. The claim that trial counsel failed
to conduct a sufficient investigation is completely contradicted by the record of the trial. The jury found, based upon the evidence
presented by defense counsel, that the defendant “…was under the influence of extreme mental or emotional disturbance.” The
jury also found the catchall mitigating circumstance. The proffered testimony of Dr. Lebowitz could not have established any
other mitigating circumstance. And, given that it was largely cumulative, it would not have affected the jury’s weighing of the
circumstances. Because trial counsel did present mitigation evidence, the claim that counsel was ineffective for failing to con-
duct a mitigation investigation, was without merit. The claim that counsel was ineffective for not presenting expert testimony
regarding the defendant’s family background and social history is also without merit because substantial evidence as to both was
presented.

The defendant raised three claims in his Concise Statement that were not raised in the Amended Petition. First, he claims that
the Court erred in denying his June 1, 2011 Motion seeking appointment of an expert witness and a request for funds to pay that
witness. The motion averred that another expert witness was necessary to “…investigate the issue addressed in the concurring
opinion by Justice Debra Todd…as to whether there is an ‘emerging national consensus barring the execution of the seriously
mentally ill.’”. (Defendant’s Motion for Appointment of an Expert Witness at ¶ 2). The Motion identified Kirk S. Heilbrun, Ph. D.
as the expert she sought to employ. Justice Todd wrote in her concurring opinion in this matter:

However, despite my grave concerns, I decline to go beyond what Atkins and Roper require on the record in this case.
Accordingly, as did Justice Lundberg-Stratton, I request that our legislature consider the issue, summon and question
scientific experts (which an appellate court may not do), and consider whether the national consensus and our statutory
law are in line with the demands of the Eighth Amendment and of fundamental fairness, considering the best scientific
evidence of the impact of severe mental illnesses on individual

960 A.2d 59, 107-108. Justice Todd did not identify this as an issue to be addressed by the courts, particularly by this Court, but,
rather, one to be considered by the legislative branch. She suggested that the legislature considering summoning and questioning
scientific experts to consider whether there was a national consensus concerning the application of the death penalty to mentally
ill persons that would warrant changing Pennsylvania’s capital punishment sentencing statutes. More importantly, the Supreme
Court addressed on direct appeal the claim that the Eighth Amendment prohibits the imposition of the death penalty on a mentally
ill person. Baumhammers, 960 A.2d at 96. Thus, the claim that the this evidence would have been relevant to was previously
litigated.

Defendant also complains is that the Court erred in admitting defendant’s exhibit L for impeachment purposes only. Exhibit L
was an article that appeared on the web page of The Forensic Panel entitled “Dr. Weiner Shares In Depth Reflections on the
Richard Baumhammers Case and How to Develop a Career in Forensic Psychiatry”. It was the same article that originally
appeared on the website “Criminal Justice Degree Schools”, which was admitted into evidence as defense exhibit J. (HT 218). The
substance of the article, that subsequent to his trial testimony, Dr. Weiner said that the defendant suffered from Schizophrenia, was
well established through the testimony of Dr. Weiner and through exhibits H and I, both of which contained the same statement.
Dr. Weiner admitted that he had made those statements and that they were inconsistent with his trial testimony. Since the
substance of the information contained in this exhibit was already admitted into evidence, the defendant could not have been prej-
udiced. More importantly, the substance of this exhibit was established as was the fact that this article remained on Dr. Weiner’s
website as recently as the night before the hearing. Finally, the exhibit was admitted for the only purpose for which it could be
admitted; to impeach Dr. Weiner. The statements contained in the exhibit were hearsay and inadmissible for any purpose other
than impeachment.

Finally, the defendant contends that the Court erred in refusing to allow him to submit written legal argument. The defendant
submitted a lengthy Amended Petition (91 pages plus attachments). The Amended Petition included legal argument and citations
to authority. The Commonwealth likewise set forth legal argument, supported by citation, in its Reply. The defendant then submitted
a Reply to the Commonwealth’s answer setting forth more legal argument and citation to authority. There was no need for the
defendant to submit further argument. Having presided over 23 capital jury trials and written numerous opinions addressing the
very issues raised in this matter, the Court was fully capable of addressing the defendant’s claims without waiting 60 days for
written legal argument.

For these reasons, this Court properly denied the defendant relief on his Amended Petition.

BY THE COURT:
/s/Manning, A.J.

Dated: June 29, 2012

1 18 Pa.C.S.A. §2702(a)(1)
2 18 Pa.C.S.A. §901
3 18 Pa.C.S.A. §2701
4 18 Pa.C.S.A. §2705
5 18 Pa.C.S.A. §6106
6 18 Pa.C.S.A. §2710
7 18 Pa.C.S.A. §3307
8 18 Pa.C.S.A. §3304
9 18 Pa.C.S.A. §3301
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10 1. In the commission of the offense the defendant knowingly created a grave risk of death to another person in addition to the
victim of the offense. 42 Pa.C.S.A. §9711(d)(7).

2. The defendant has been convicted or another murder committed in any jurisdiction and committed either before or at the time
of the offense at issue. 42 Pa.C.S.A. §9711 (d)(11).
11 1. The defendant has no significant history of prior criminal convictions. 42 Pa.C.S.A. §9711 (e)(1).

2. The defendant was under the influence of extreme mental or emotional disturbance. 42 Pa.C.S.A. §9711 (e)(2).

3. Any other evidence of mitigation concerning the character and record of the defendant and the circumstances of his offense.
42 Pa.C.S.A. §9711(e)(8).
12 “TT” refers to the transcript of the trial.
13 Although the Defendant renumbered the claims in the Concise Statement, the Court will address them using the paragraph
numbers used in the Amended Petition.
14 Although the Supreme Court held that the claim that the Court should have sua sponte granted a change of venire was waived
by trial counsel, the Supreme Court went on to state, “Here, Appellant utterly fails to dispute this determination by identifying any
evidence in the record establishing or indicating that the jury actually selected in this case was biased or tainted by pre-trial
publicity. Therefore, even if Appellant had not waived his argument, we would find no basis for relief.” 960 A.2d at 75.
15 The Court held: “Here, the specific evidence that Appellant challenges is in the same mold as that determined to be appropriate
in Eichinger and Williams. The evidence challenged by Appellant consists of personal accounts describing the devastating impact
the murders had on the surviving family members. Moreover, the number of witnesses called to testify was not disproportionate
to the number of Appellant’s victims. Thus, there is patently no basis for the conclusion that the trial court abused its discretion
by admitting such evidence, even if Appellant had not waived the issue.” 960 A.2d at 94.
16 The defendant did not identify a single comment made by anyone who would have been covered by such an Order that could have
prejudiced his right to a fair trial. This, standing alone, was reason enough to dismiss this claim without a hearing.
17 This would include statements in the records of Dr. Sander Kornlith, a treating psychologist, that the defendant was able to “get
his needs met” while in Europe and that the defendant failed to tell him that he suffered from hallucinations. (NT 2003, 2060,
1943-1944)
18 That the Baumhammers were “appearance conscious” (NT 1951); that the defendant’s parents “never looked in on the defen-
dant” and his high school friends (NT 1952); that the defendant and his friends “could buy the best pot” because of the
Baumhammer’s wealth (NT 2136); that the defendant’s parents supported him to the point where “[H]e was spoiled (NT 1957-58);
that the defendant would “…just watch, and listen and…absolutely nothing else “at a law firm in Atlanta (NT 1948); that the defen-
dant was “aloof” and reminded people of “his wealth” (NT 1970); that he was “spoiled” and “sponging off his parents” (NT 1964);
and that the defendant’s parents supported him with a large monthly allowance (NT 1955).
19 The defendant’s own expert, Dr. Robert Dudley, testified to the importance of using “corroborative secondary-type evidence to
support or degrade what the defendant says.” (HT 51).
20 Dr. Dudley testified: “I’m really testifying here not about whether diagnoses are right or wrong, and I’m certainly not taking an
independent diagnostic opinion at all. I am really talking about methodology of practice. I’m really I’m talking about that in the
range of activities that are part of the forensic examination, all the direct clinical examination, and that it must include some of
the core elements of the direct psychiatric clinical examination, along with all the other work that’s required to do a forensic eval-
uation, and that’s what I am giving an opinion on.” (HT 68-69). Dr. Resnick similarly stated the he was not “rendering an opinion”
as to the defendant’s mental state. (HT 32).

Commonwealth of Pennsylvania v.
Glenndol Parker

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Hearsay—Dying Declaration

No. CC 200102481. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—September 10, 2012.

OPINION
The Defendant, Glenndol Parker, was convicted on November 27, 2001, by a jury of Voluntary Manslaughter. He was acquitted

of first and third degree murder. On January 22, 2002, the Defendant was sentenced to seven and one-half (7 1/2) to twenty (20)
years incarceration.

The Defendant filed an Amended Post-Conviction Relief Act Petition pursuant to Pa.R.A.P. 1925. The following is taken verbatim
from this filing:

1. Appellate counsel rendered ineffective assistance for failing to raise on decedent, “that Glenndol shot me,” in that the
statement was speculative at best and hearsay and improperly admitted under the dying declaration exception to the
hearsay rule.

The facts can be summarized as follows:
On January 31, 2001, Kanika Demery who resides at 1511 Duquesne Place, Duquesne, Pennsylvania, Apartment 311, said she

heard, at approximately 7:00 p.m., what appeared to be two (2) men arguing followed by a gunshot and then someone running up
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the steps to her apartment. (T.T. 36)1

Her boyfriend, Jerome Hodges, walked into the apartment and stated, “I got shot.” (T.T. 37) Mr. Hodges then stated that he was
dying and, in response to a question from Ms. Williams, he indicated that “Glenn” had shot him. (T.T. 39)

The police were summoned and upon arrival, asked the victim who shot him; he responded Glenndol Parker. (T.T. 40, 60-62)
When questioned by the paramedics about the shooting, the victim stated the name “Glenndol Parker,” and also stated, “I didn’t
rob him, my boys did.” (T.T. 40) The victim died later that evening at a local hospital.

The Defendant was arrested on February 1, 2001, and was interviewed by the Allegheny County Police. The Defendant initially
stated that he knew the victim and that the victim had robbed him at gunpoint of a necklace, watch and cell phone. The Defendant
stated this took place in the afternoon of January 31, 2001. The Defendant then stated that he reported the incident to the police
and spent the rest of the evening with friends, until his arrest in the early morning hours of February 1st. (T.T. 91-95)

When confronted with the victim’s identification, the Defendant gave a second account of the events of the 31st. He, again, recounted
the robbery and his report of it to the police, but added that he paid an individual by the name of “Bullet.” The Defendant did not
know Bullet’s name and gave the police a general physical description. He then told the police that Bullet, after hearing about the rob-
bery, agreed to meet the Defendant and help him with his problem. The Defendant then picked up Bullet and entered the vehicle
armed with a shotgun-type weapon, and they proceeded to look for the victim to retrieve the Defendant’s property. (T.T. 96-97)

They proceeded to an apartment complex where the Defendant exited his vehicle, confronted the victim and demanded his
belongings. During this confrontation, the victim pulled a gun and pointed it at the Defendant. The Defendant stated that Bullet
appeared out of nowhere, fired one (1) shot, which struck the victim, and the Defendant and Bullet fled the scene in a vehicle
toward the area where they first met. During the ride, the two discussed the Defendant paying Bullet five-hundred dollars
($500.00) for his assistance, but the Defendant was unable to do so because he was arrested in the meantime. (T.T. 97-98)

Petitioner alleges that appellate counsel, Attorney Swan, rendered ineffective assistance claiming that she failed to raise a claim
of trial court error in denying the defense’s Motion in Limine. Petitioner’s motion had requested that the victim’s statement
identifying him as the shooter be excluded as speculative and/or hearsay with no exception.

The law presumes that counsel was not ineffective and the petitioner bears the burden of proving otherwise. Commonwealth v.
Khalil, 806 A.2d 415, 421 (Pa. Super. 2002). On the issue of ineffective assistance of counsel under the PCRA, the Supreme Court
of Pennsylvania has stated:

The petitioner must still show by a preponderance of the evidence, ineffective assistance of counsel which, in the
circumstances of the particular case, so undermined the truth determining process that no reasonable adjudication of
guilt or innocence could have taken place. This requires the petitioner to show: (1) that the underlying claim has arguable
merit; (2) that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is a reasonable probability that the outcome of the proceeding would have been different.

Commonwealth v. Kimball, 724 A.2d 326, 333 (Pa. 1999); 42 Pa. C.S.A §9543(a)(2)(ii). If a petitioner fails to meet anyone of the
prongs of the ineffectiveness of counsel test, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32
(Pa. Super. 1990).

In the instant case, trial counsel raised a Motion in Limine involving, in part, the declaration made by the victim that Petitioner
shot him. Trial counsel argued that the statement did not qualify as a dying declaration because the victim was shot in the back
and that the evidence did not “establish or even inferentially establish” that that victim knew who shot him, thereby making the
statement speculation and inadmissible as a hearsay exception (T.T. 4).

The Commonwealth admitted the Coroner’s Inquest transcript, demonstrating that the bullet was on the backside of the victim’s
armpit, rather than in his back. Sergeant Dunlevy from the Duquesne Police Department, who is also a certified paramedic, testi-
fied that he observed the victim laying on the ground and as he was speaking with victim, he was constantly saying “I can’t breathe.
Am I going to die?” He asked the victim who shot him and the victim identified the Petitioner. Sergeant Dunlevy also asked the
victim where it happened and the victim stated outside (T.T. 4-5). Also, Kanika Demery testified at the Coroner’s Inquest that she
knew the victim, she heard two people arguing outside, and heard a gunshot. She then saw the victim and asked him who shot him.
He identified Petitioner (T.T. 5). He also kept stating “I can’t breathe. Am I going to die? I think I am going to die” (T.T. 5).

Commonwealth v. Dying Man, Commonwealth v. Cooley and Commonwealth v. Griffin support the applicability of the dying
declaration hearsay exception in this case (T.T. 5-6). Specifically, these cases illustrate that the most important thing is the state-
ment and circumstances showing the declarant was dying2. After argument, this Court denied the motion and allowed the testimony
as a dying declaration (T.T. 7).

Petitioner fails to prove that appellate counsel was ineffective for choosing not to pursue this issue on appeal. There is no
requirement that appellate counsel raise and argue all colorable, nonfrivolous issues which a criminal defendant may seek to have
reviewed on appeal. Jones v. Barnes, 463 U.S. 745 (1983).

Moreover, the underlying issue of this claim lacks merit. A statement made by a declarant while believing that the declarant’s
death was imminent, concerning the cause or circumstance of what the declarant believed to be impending death is admissible as
a hearsay exception. Pa. R.E. 804(b)(2). Under the plain language of the rule itself, it is clear that the victim’s statements were
admissible.

Also, the petitioner has failed to establish prejudice - that but for the alleged error of counsel, there is a reasonable probability
that the outcome of the appeal proceeding would have been different - since the statement clearly qualifies as an exception to the
hearsay rule.

Finally, Petitioner attached a Certified Statement regarding Attorney Swan’s testimony to his Amended PCRA Petition. The
Statement Reads:

Having reviewed my file, I can state that I researched this issue, believed at the time that the ruling by the trial court was
correct and did not believe the issue was meritorious.

For this reason, I chose not to include the denial of the motion in limine involving the dying declaration as an issue on
direct appeal.

If called to testify at an evidentiary hearing in this matter, I would testify that I researched this issue, found it not to have
merit and therefore, did not raise it on appeal.
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It is clear that Attorney Swan reviewed the issues and determined that it was meritless. Appellate counsel was therefore not
ineffective for failing to raise meritless claims. Commonwealth v. Tanner, 600 A.2d 201, 206 (1991).

Petitioner fails to prove ineffectiveness of counsel. The underlying issue is meritless, counsel had a reasonable basis for not
pursuing a meritless claim and Petitioner has not established prejudice.

Based on the foregoing, Defendant’s issues raised as matters complained of on appeal are deemed without merit.

BY THE COURT:
/s/Zottola, J.

1 T.T.: denotes Trial Transcript dated November 26-27, 2001.
2 In Cooley, the declarant had been shot in the back and in Dying Man the utterance did not relate the circumstances and the
occurrence.

Commonwealth of Pennsylvania v.
Michael John Lewis

Criminal Appeal—Probation Revocation—Sentencing (Legality)—Clerical Error

No. CC 201101214. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—September 11, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered on February 16, 2012, following the revocation of his

probation. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore,
the judgment of sentence must be affirmed.

The Defendant was charged with Burglary,1 Criminal Attempt,2 Unlawful Restraint,3 Simple Assault4 and Resisting Arrest.5 On
May 19, 2011, he appeared before this Court and, pursuant to an agreement with the Commonwealth, pled guilty to Criminal
Trespass (in lieu of Burglary), a second degree misdemeanor charge of Criminal Attempt and the remainder of the information.
He was then sentenced to a term of imprisonment of 127 days and paroled forthwith. A two (2) year term of probation was also
imposed at the Criminal Trespass count, with a number of special conditions including a No-Contact Order and a Men’s Group
referral. No Post-Sentence Motions were filed and no direct appeal was taken.

On February 16, 2012, the Defendant appeared before this Court for a Gagnon II hearing. At that hearing, it was noted that the
Defendant had failed to comply with the No-Contact Order and had not completed any of the special conditions of his probation.
This Court then revoked the Defendant’s probation and imposed a term of imprisonment of one (1) to two (2) years, with the appro-
priate credit. No Post-Sentence Motions were filed. This appeal followed.

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation is lim-
ited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson, 967 A.2d
1001, 1003 (Pa.Super. 2009). Here, the Defendant has challenged both the validity of the revocation and the legality of the sentence.

The revocation of probation is governed by 42 Pa.C.S.A. §9771, which states, in relevant part:

§9771. Modification or revocation of order of probation

…(b) Revocation. – The court may revoke an order of probation upon proof of the violation of specified conditions of the
probation. Upon revocation the sentencing alternatives available to the court shall be the same as were available at the
time of initial sentencing, due consideration being given to the time spent serving the order of probation.

(c) Limitation on sentence of total confinement. – The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) the defendant has been convicted of another crime; or

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or

(3) such a sentence is essential to vindicate the authority of the court.

42 Pa.C.S.A. §9771.

“The Commonwealth establishes a probation violation meriting revocation when it shows, by a preponderance of the evidence,
that the probationer’s conduct violated the terms and conditions of his probation and that probation has proven an ineffective
rehabilitative tool incapable of deterring probationer from future antisocial conduct.” Commonwealth v. Ahmad, 961 A.2d 884, 888
(Pa.Super. 2008). “The ‘preponderance of the evidence’ is the lowest burden of proof in the administration of justice, and it is
defined as the ‘greater weight of the evidence, i.e. to tip a scale slightly [in one’s favor.]’” Commonwealth v. A.R. 990 A.2d 1, 4
(Pa.Super. 2010), internal citations omitted.

At the violation hearing, Probation Officer Zeleznik testified that the Defendant did not participate in the Men’s Program, did
not pay his court costs and violated the No-Contact Order. It was noted that the violation of the No-Contact Order resulted in an
arrest on new criminal charges of simple assault and criminal trespass against the same victim. In the course of the hearing, the
Defendant admitted to having contact with the victim, although he denied it was violent contact. (Probation Violation Hearing
Transcript, p. 6-7).

The evidence presented at the violation hearing was clearly sufficient to establish the Defendant’s violation of the terms of his
probation. Not only did the Defendant admit to violating the No Contact Order, he had also failed to comply with the other special
conditions of his probation. This evidence was clearly sufficient to support the finding of a violation, and this Court did not err in
so finding.
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The Defendant also challenges the legality of the sentence imposed. He now alleges that because the original probation
sentence was imposed at Count 2 of the Information in the written sentencing Order, this Court did not have authority to revoke
the probation and impose a sentence at Count 1 of the information. However, careful review of the record reveals that this claim
is meritless.

At the original sentencing hearing, the following occurred:

THE COURT: Okay. Mr. Lewis, at the Criminal Complaint ending in 1214, at Count 1 I order you to pay the cost, to undergo
a period of time served, to be released within 48 hours. You are also to undergo two years’ probation. You are to have no
contact, either directly or indirectly, with either of the victims. That means not only not seeing them but not calling them,
not texting them, no e-mails, no flowers, nothing. You must complete the Men’s Program and comply with any require-
ment imposed by your probation officer.

(Plea Hearing Transcript, p. 8).

As demonstrated by the verbatim hearing transcript, above, this Court specifically applied the probation to Count 1 of the infor-
mation. The written Sentencing Order which was prepared by this Court’s staff, placed the probation on Count 2 of the informa-
tion and was clearly a clerical error and not in compliance with the verbatim transcript of this Court’s Order and this Court’s intent.

At the revocation hearing, this Court similarly did not distinguish the counts or apply the revocation sentence to a specific count:

THE COURT: Okay. Well, I find this is a Stage 2 hearing. You are, therefore, in technical noncompliance. You have been
in jail before. You went out and did the exact same thing. I am going to revoke your probation at both Informations and
sentence you to one to two years with credit from December 7th of 2011.

(Probation Violation Hearing Transcript, p. 8).

The transcripts of both hearings, read together, reflect this Court’s intent that the probation and the revocation sentence be
imposed at the same counts. An obvious clerical error in the written order does not make the sentence illegal. This Court appro-
priately sentenced the Defendant following his plea and then, following a valid revocation, appropriately re-sentenced the
Defendant to a term of imprisonment available at the time of the initial sentencing. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on February 16, 2012; following the
revocation of the Defendant’s probation, must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: September 11, 2012

1 18 Pa.C.S.A. §3502(c)(1)
2 18 Pa.C.S.A. §901(a)
3 18 Pa.C.S.A. §902(a)
4 18 Pa.C.S.A. §2701(a)
5 18 Pa.C.S.A. §5104

Commonwealth of Pennsylvania v.
Richard Kelly

Criminal Appeal—Homicide (3rd Degree)—Sentencing (Discretionary Aspects)—After Discovered Evidence—Prior Inconsistent
Statements—Leniency Given to a Witness

No. CC 201005987. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—November 2, 2012.

OPINION
The Defendant, Richard Kelly, was charged at CC201005987 with the killing of Dennis Farley1. On June 21, 2011, the Defendant

proceeded in a jury trial and on June 23, 2011, he was found guilty of Third Degree Murder2. The Court ordered a pre-sentence
investigation and set a sentencing hearing for September 20, 2011. On July 21, 2011, the defense filed a Defendant’s Notice of
Intention to Present an Oral Motion for Extraordinary Relief Seeking a New Trial on Grounds of After Discovered Evidence of
Innocence. Following an evidentiary hearing, that motion for extraordinary relief was denied. Thereafter, the Defendant was
sentenced to serve 20 years to 40 years at a state correctional institution.

Defense counsel filed a Post-Sentence Motion. The motion requested a new trial based on after discovered evidence. That
motion was denied on February 3, 2012, by operation of law pursuant to Pa.R.Crim.P. 720(B)(3)(b). On February 24, 2012, a timely
Notice of Appeal was filed. On June 28, 2012, the Appellant’s Concise Statement was filed alleging the following seven (7) issues
of error: (1) denying the Defendant’s post-verdict motion for a new trial; (2) admitting the admission of a deceased witness’ prior
testimony; (3) not permitting the defense to inform the jury that a prosecution witness had sought and been granted post-testimony
leniency; (4) prohibiting the introduction of prior inconsistent statements of two prosecution witnesses; (5) not barring an undis-
closed eyewitness’ testimony; (6) the exclusion of a post-trial witness’ testimony; and, (7) sentencing the Defendant to 20 to 40
years imprisonment.

At trial, Paul Fouty testified that on the South Side of Pittsburgh, in a small wooded area, there were makeshift camps that were
occupied by homeless people. Fouty said he had such a camp and on April 2, 2010, he was there with the Defendant Richard Kelly,
the victim Dennis Farley, and other homeless people who were all drinking alcohol. As Fouty was leaving to purchase more
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alcohol, he heard shouting. When Fouty turned around to see what was going on, he saw the Defendant “going after” Dennis Farley.
Later in the evening, Fouty returned to the camp, saw the victim lying dead on the ground, and called 911. Dennis Farley died from
blunt force trauma to the head and torso.

Robert Lehrman was another occupant of the campsite. He testified that he and others, including the victim and the Defendant,
had been sitting around drinking alcohol when the Defendant made sexual advances toward the victim. Farley declined the
advances and the Defendant became upset. A verbal argument ensued, and a physical confrontation followed. The Defendant
picked up a stick and hit Farley in the head several times. Lehrman then grabbed his bag and ran away. Lehrman drank more alcohol
and several hours later went back to the campsite where saw the victim dead on the ground.

The April 30, 2010 preliminary hearing testimony, given by Lawrence Flavin, was read into evidence at trial3. Flavin had testi-
fied that he had been drinking at the campsite when he heard the Defendant and Farley begin to argue. When Farley began to walk
out of the camp, Flavin saw the Defendant hit Farley 2 or 3 times in the head with a metal pipe. The Defendant then wrestled with
Farley and kicked him a few times.

The Defendant was interviewed by detectives and gave a statement after waiving his rights under Miranda v. Arizona. The
Defendant admitted that he had been staying at the campsite. Initially, however, he told detectives that he had not seen Farley since
March of 2010, and that he could not have killed Farley because he was at a bar at the time of the killing. When the Defendant was
told that persons reported to the police that the Defendant had an argument with the victim on the date he was killed, the Defendant
said that he did have an argument with the victim over the selling of the victim’s car, and because the victim would not have sex
with the Defendant.

Another witness at trial was a cellmate with the Defendant when they were lodged at the Allegheny County Jail. The
Defendant’s cellmate testified that the Defendant admitted to getting into an argument over sex with the victim. According to the
cellmate, the Defendant admitted striking the victim several times in the head during the argument.

The Defendant argues in his Concise Statement of Errors that he is entitled to a new trial because trial witness Robert Lehrman
confessed to the murder in question in statements heard by two individuals four days after the Defendant was convicted of Third
Degree Murder. He further asserts that this Court erred in not awarding him a new trial on that basis.

“When we examine the decision of a trial court to grant a new trial on the basis of after-discovered evidence, we ask only if the
court committed an abuse of discretion or an error of law which controlled the outcome of the case.” Commonwealth v. Bonaccurso,
625 A.2d 1197, 1199 (Pa.Super. 1993). “Discretion is abused when the course pursued represents not merely an error of judgment,
but where the judgment is manifestly unreasonable or where the law is not applied or where the record shows that the action is a
result of partiality, prejudice, bias or ill will.” Commonwealth v. Martinez, 917 A.2d 856, 859 (Pa. Super. 2007) (quoting
Commonwealth v. Widmer, 744 A.2d 745, 753 (Pa. 2000)).

To be granted a new trial based on after-discovered evidence a defendant:

…must demonstrate that the evidence: (1) could not have been obtained prior to the conclusion of the trial by the exer-
cise of reasonable diligence; (2) is not merely corroborative or cumulative; (3) will not be used solely to impeach the
credibility of a witness; and (4) would likely result in a different verdict if a new trial were granted.

Commonwealth v. Pagan, 597 Pa. 69, 106, 950 A.2d 270, 292 (Pa. 2008), cert. denied, 129 S.Ct. 1378 (2009) (quoting Commonwealth
v. Randolph, 582 Pa. 576, 587, 873 A.2d 1277, 1283 (2005), cert. denied, 126 S.Ct. 1659, 164 (2006)). A defendant must show by a
preponderance of the evidence that each of these factors has been met in order for a new trial to be warranted. See Pagan, supra.

An evidentiary hearing was held regarding the alleged post-trial statements of Robert Lehrman. In that hearing, the particular
circumstances and high-level of intoxication of Lehrman was revealed. Also in that hearing, Lehrman denied killing the victim and
testified that he did not recall making those statements. The Court found, based on the testimony at the hearing, that the alleged
statements were not valid. This Court finds that Lehrman’s post-verdict statements, as given, would not likely result in a different
verdict if a new trial was granted.

The Defendant’s second issue is that the Court erred in admitting the prior testimony of Lawrence Flavin. The written record
of Flavin’s testimony was admitted without objection by the defense at the time of admission. It has long been established that “[i]n
order to preserve an issue for review, a party must make a timely and specific objection.” Commonwealth v. Brown, 701 A.2d 252,
254 (Pa. Super. 1997). Because no timely objection was made, this issue is waived.

The defendant also argues that the Court erred when it did not allow the defense to present evidence that Lehrman, after he
testified at trial, contacted a police detective and asked about his custody status. Through the prosecution’s examination of
Lehrman, the jury was informed that Lehrman had been extradited to Pennsylvania from Florida and was being held at the
Allegheny County Jail on the charge of being an Absconding Witness in this trial (18 Pa.C.S. §5125). During a sidebar after
Lehrman testified, the assistant district attorney informed the Court that he would nolle prosse the charge against Lehrman, but
there had been no promises made to Lehrman in return for his trial testimony. The Court sees no relevance in Lehrman’s post
testimony inquiry to a detective as to what was going to happen about his incarceration. In fact, Lehrman’s question is indicative
that no agreement actually existed between the witness and the Commonwealth regarding the testimony. If there had been an
agreement, the witness would not have asked what was going to happen, but would have wondered when he was going to be
released. Furthermore, the fact that the charge against Lehrman was nolle prossed after he testified is irrelevant since there was
no agreement between the Commonwealth and the witness. The defense had ample opportunity to cross-examine Lehrman regarding
his motive in testifying.

The fourth claim of error concerns an allegation that the Court erred in prohibiting introduction of extrinsic evidence of prior
inconsistent statements of two witnesses. The defense was permitted to fully cross-examine the Commonwealth’s witnesses con-
cerning their prior inconsistent statements. The witnesses were shown police reports and were confronted about any perceived
inaccuracies or inconsistencies. The admission of extrinsic evidence would have only been duplicitous of the matters that had
already been the topic of cross-examination. Thus, this issue too is of no merit4.

The fifth claim of error is that the Court erred in not barring the testimony of Paul Fouty. He testified that he saw the Defendant
go after the victim. That statement was not in any police report. The defense objected to Fouty’s testimony and the prosecutor stated
at sidebar that: “I didn’t know specifically what he was going to say when he testified.” (Jury Trial Transcript p. 59). No mandatory
discovery rule was violated here because the Commonwealth did not know what the witness was going to say. Furthermore, the
Defendant was not unduly prejudiced by Fouty’s testimony in any event. Commonwealth v. Simmons, 662 A.2d 621 (Pa. 1995). The
defense was able to fully cross-examine the witness on his failure to initially inform the police that he saw anything involving the
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Defendant and the victim.
Another alleged error is that the Court improperly excluded the testimony of a post-trial hearing witness, Tracy Rongaus, R.N.,

who would have testified that she has specialized training in the effects of alcohol and alcohol detoxification. She would have
testified that she is familiar with Lehrman, and that he is able to function with extremely high quantities of alcohol in his body.
Rongaus, however, was not qualified as an expert. Her testimony at best was speculative and consequently inadmissible. Therefore,
the Court did not make an error as to this issue.

As to the Defendant’s seventh and final issue, sentencing is a matter vested in the sound discretion of the judge, and will not be
disturbed on appeal absent a manifest abuse of discretion. Commonwealth v. Griffin, 804 A.2d 1, 7 (Pa.Super. 2002). To constitute
an abuse of discretion, the sentence imposed must either exceed the statutory limits or be manifestly excessive. In this context, an
abuse of discretion is not shown merely by an error in judgment. Rather, the Defendant must establish, by reference to the record,
that the sentencing court ignored or misapplied the law, and exercised its judgment for reasons of partiality, prejudice, bias or ill
will, or arrived at a manifestly unreasonable decision. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa.Super. 2003). A review
of the sentencing guidelines and transcript clearly shows no abuse of discretion by the Court. The sentence imposed is within the
standard range of the guidelines and is not excessive.

Therefore, based on the above, the Judgment of Sentence imposed in this case must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: November 2, 2012

1 18 Pa.C.S. §2501
2 18 Pa.C.S. §2502
3 Lawrence Flavin died on March 23, 2011.
4 Even if this Court erred, the error was harmless. An error is harmless where it could not have contributed to the verdict.
Commonwealth v. Story, 383 A.2d 155, 164-66 (Pa.1978). (factors to be considered in weighing harmlessness include: (1) whether
it was prejudicial, and if so, whether it was de minimus; (2) whether erroneously admitted evidence was merely cumulative of other
untainted evidence; and/or (3) whether evidence of guilt was so overwhelming, as established by properly admitted evidence, that
the prejudicial effect of error was insignificant).

Meyer, Darragh, Buckler, Bebenek & Eck, P.L.L.C. v.
Law Firm of Malone Middleman, P.C. and

Candace A. Eazor and Richard Eazor
as Executors of the Estate of Richard A. Eazor

Breach of Contract—Fee Sharing—Quantum Meruit

No. AR 10-7964. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 26, 2012.

OPINION
Introduction

This is a dispute between two law firms over attorney fees earned in a wrongful death civil litigation settlement. My Non-Jury
Verdict was in favor of Plaintiff Meyer, Darragh, Buckler, Bebeneck & Eck, P.L.L.C. (“Meyer Darragh”) and against Defendant
Malone Middleman, P.C. (“Malone Middleman) in the amount of $14,721.39. Both Meyer Darragh and Malone Middleman appealed
from this Verdict, and this Opinion sets forth the reasons for the Verdict in compliance with Pa.R.A.P. 1925(a).

The attorney fees at the heart of this dispute were earned under a contingent fee agreement. Most personal injury plaintiffs
enter into contingent fee agreements with the attorneys they hire, and a significant number of these plaintiffs end up changing
attorneys before settlement or trial. If the contingency is met after a change in attorneys, it is important to attorney-client rela-
tions and to professional relations between attorneys that the law spell out the circumstances when the new attorney must share
the fee with the old attorney. The circumstances in the case at bar warrant a sharing of the contingent fee between attorneys, and
I believe this case affords an excellent opportunity to clarify Pennsylvania law on this topic.

II. Background
On October 6, 2002, Richard A. Eazor died in a motor vehicle accident. In March of 2005 attorney William Weiler, Jr. began

representing the Eazor Estate in a wrongful death civil lawsuit under a contingent fee agreement. In November of 2005, attorney
Weiler signed an employment agreement with Meyer Darragh, containing these provisions:

….Any and all legal work performed by Weiler will be deemed work on behalf of the Firm.

….All fees for legal services performed during the term of this Agreement by Weiler or on behalf of any client orig-
inated by Weiler shall be the property of the Firm, regardless of whether the fees are received by the Firm during the
term of this Agreement or after the expiration or termination of it and regardless of whether Weiler originated the client
or matter prior to the effective date of this Agreement….the Firm will have the sole right to collect fees due to it and
Weiler will cooperate in the Firm’s collection efforts. Further, it is agreed that any and all files relating to legal work
performed by Weiler or on behalf of clients originated by Weiler shall be the property of the Firm and/or the clients and
Weiler shall not remove same from the premises of the Firm, absent written permission from the Firm or written instruc-
tions by the client.
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Attorney Scott Millhouse of Meyer Darragh assumed primary responsibility for the Eazor wrongful death litigation, and he was
assisted by attorney Weiler, another Meyer Darragh attorney and two paralegals. Attorney Millhouse represented the Eazor Estate
during two depositions, and he also drafted a three page proposed Settlement Agreement that he circulated to all opposing counsel.

Mr. Weiler resigned from Meyer Darragh in May of 2007, but before doing so, he agreed that Meyer Darragh would receive two-
thirds and Mr. Weiler would receive one-third of the attorney fees generated by the Eazor wrongful death lawsuit. Meyer Darragh
believed it would continue to act as lead counsel in the Eazor wrongful death litigation after Mr. Weiler’s departure from the firm.
However, when Mr. Weiler left Meyer Darragh, he removed the Eazor litigation file without obtaining Meyer Darragh’s permis-
sion. Then, Mr. Weiler affiliated with Malone Middleman and the Eazor Estate decided it would be represented by Mr. Weiler and
his new firm, Malone Middleman.

Meyer Darragh promptly notified Malone Middleman that it was bound by attorney Weiler’s agreement to pay Meyer Darragh
two-thirds of the Eazor Estate attorney fees. Malone Middleman responded by denying that Meyer Darragh was owed two thirds
of the Eazor attorney fee and “at best, has a quantum meruit claim for actual time expended….” Malone Middleman’s contingent
fee agreement with the Eazor Estate, which is undated, was not prepared until months after Meyer Darragh notified Malone
Middleman of the claim to a portion of the attorney fees. (See Proposed Stipulated Facts/Trial Documents, Defendant’s Exhibit E,
description of Malone Middleman’s legal work, p. 4 showing the Contingent Fee Agreement was prepared and sent to J. Richard
Eazor on 9/19/2007.) Malone Middleman’s contingent fee agreement does not address the payment of Meyer Darragh’s attorney
fees, and there is nothing in the record to indicate that Malone Middleman advised the Eazor Estate that the Estate could be
responsible for paying the attorney fees charged by Meyer Darragh. Ultimately the Eazor Estate settled the litigation shortly
before the commencement of trial for $235,000, with Malone Middleman receiving $67,000 in attorney fees from the Estate. The
framework of the settlement proposal drafted by attorney Millhouse of Meyer Darragh was first utilized by the Trial Judge in a
Court Order that narrowed the issues for trial, and it was also utilized in the ultimate settlement of the litigation.

Meyer Darragh initiated this litigation in September of 2010 naming Malone Middleman and the Eazor Estate Executors as
Defendants. The Amended Complaint, filed in March of 2011, asserted a claim against Malone Middleman for breach of contract and a
claim against both Malone Middleman and the Estate Executors for quantum meruit. The parties elected to have the dispute decided by
a Judge as a “Case Submitted on Stipulated Facts” under Pennsylvania Rule of Civil Procedure No. 1031. The parties filed Stipulated
Facts and Briefs and I heard oral argument. In its Briefs and at oral argument, Meyer Darragh stated that it is not seeking a verdict
against the Eazor Estate Executors because the Estate paid in full the attorney fee it was charged and owes nothing additional.

On July 24, 2012 I signed a verdict in favor of the Estate Executors and also in favor of Meyer Darragh in the amount of
$14,721.39 relative to the claim against Malone middleman. My verdict is not premised on the breach of contract claim for two-
thirds of the attorney fees; it is premised on the quantum meruit1 claim and consists of Meyer Darragh hourly billings of $10,500.25
and expenses of $4,221.14. Both Malone Middleman and Meyer Darragh timely filed Motions for Post-Trial Relief, which I denied.
Then, they both also timely filed Notices of Appeal to the Superior Court and Concise Statements of Errors Complained of on
Appeal. Malone Middleman alleges I made one error, and this will be addressed first.

III. Quantum Meruit

Malone Middleman contends that I made an error by basing the $14,721.39 verdict against it on a quantum meruit theory. In
disputes over contingent attorney fees, Malone Middleman believes that Pennsylvania law clearly prohibits a predecessor attor-
ney from making a quantum meruit claim against a successor attorney and permits the claim to be made only against the client. If
Malone Middleman is correct, Pennsylvania law would seem to encourage lawsuits by attorneys against their former clients since
lawsuits against successor attorneys in contingent fee matters would be prohibited. If a predecessor attorney does not wish to sue
a former client and Malone Middleman is correct, Pennsylvania law also says whichever attorney has the contingent fee case at
the time it is favorably resolved gets the entire contingent fee, regardless of whether a predecessor attorney has done the bulk of
the work. I disagree with Malone Middleman’s description of Pennsylvania’s law on quantum meruit claims in disputes over con-
tingent fees. While inconsistent, Pennsylvania caselaw, summarized below, does not amount to a prohibition of quantum meruit
claims made by predecessor attorneys against successor attorneys relative to contingent fees received by the successor attorney.

In 1978, the Superior Court of Pennsylvania decided Johnson v. Stein, an attorney fee dispute, in which a client who retained
attorney Martin Phillip in a tort case on a contingent fee basis, discharged him in favor of attorney Phillip’s associate attorney, who
had been terminated from employment with attorney Phillip. 254 Pa. Super. 41, 385 A.2d 514. When attorney Phillip’s former asso-
ciate negotiated a settlement of the tort case, the Superior Court in an Opinion authored by Judge Spaeth and joined by five other
members of the Court, ruled that attorney Phillip could bring a quantum meruit claim against his former associate attorney for the
fees earned before the client discharged him.

In 1993, the Superior Court of Pennsylvania decided Styer v. Hugo, a complicated attorney fee dispute in which three lawyers
worked consecutively on a personal injury case under contingent fee agreements. 422 Pa.Super 262, 619 A.2d 347, affirmed 535 Pa.
610, 637 A.2d 276 (1994). The clients initially retained attorney David Styer, but they became dissatisfied with him since he failed
to resolve the case over a period of four years. The clients discharged attorney Styer and retained attorney Christopher Brill, who,
with the knowledge of the clients, agreed to divide any attorney fee realized in the case with attorney Styer. Attorney Brill deter-
mined that the clients placed an unreasonable value on their claim, and so he suggested they find another attorney. The clients then
retained their third attorney, Randall Hugo. Attorney Brill notified the clients that he was not charging them any fee, but attorney
Brill did not inform attorney Styer of this or of the fact that he had been discharged, and attorney Brill also did not inform attor-
ney Hugo of the fee sharing agreement he had with attorney Styer. After attorney Hugo achieved a settlement of the case, a three
Judge Superior Court Panel ruled attorney Hugo had not been unjustly enriched and therefore owed no part of the attorney fee to
attorney Styer. The Superior Court gave multiple reasons for this ruling. Attorney Styer did not adequately protect his right to com-
pensation by enforcing his right to obtain payment of his fees from the clients. Attorney Styer relied on the fee sharing agreement
with attorney Brill, which became a nullity when attorney Brill was discharged and waived his right to any fee. Finally, attorney
Styer’s efforts contributed minimally to the settlement obtained by attorney Hugo, and attorney Hugo was unaware of attorney
Styer’s expectation of payment when he took over the case.

In January of 1995 the Superior Court of Pennsylvania decided Feingold v. Pucello, a fee dispute that was only between one
attorney and a client injured in a motor vehicle accident. 439 Pa. Super. 509, 654 A.2d 1093. Attorney Allen Feingold conducted a
prompt investigation and secured an admission of liability from the other driver. But, when Attorney Feingold sent the client a writ-
ten agreement with a contingent fee of 50 percent of the recovery, the client found the fee was too high, told attorney Feingold he
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could keep his investigative work, and hired other counsel. A three Judge Superior Court Panel ruled attorney Feingold had no
quantum meruit claim against the client because he did not obtain a written contingent fee agreement as required by the Rules of
Professional Conduct and because the client told attorney Feingold to keep his work product. However, in response to attorney
Feingold’s argument that the admission from the other driver facilitated the settlement because the other driver thereafter could
not change his story, the Superior Court explained that attorney Feingold’s quantum meruit claim would more properly be against
the successor attorney who may have been assisted by his work, and it referenced the 1978 case of Johnson v. Stein, supra.

Then, in June of 1995, a different three Judge Superior Court Panel in Fowkes v. Shoemaker, ruled that a predecessor attorney
in a personal injury case had a quantum meruit claim against the clients but not against the successor attorney who received the
settlement. 443 Pa. Super. 343, 661 A.2d 877, appeal denied, 544 Pa. 609, 674 A.2d 1072 (1996). Attorney George Fowkes was
retained to represent the clients, but they became dissatisfied with him, discharged him and retained attorney Edward Shoemaker.
The contingent fee agreement between attorney Shoemaker and the clients specified that the fee is being reduced from 40 percent
to 33 percent because the clients would be responsible for the legal fees of the predecessor attorney. The presence of this provi-
sion appears to be the primary reason the Superior Court ruled the quantum meruit claim could only lie against the clients.

In 2002, the Superior Court of Pennsylvania made another ruling involving a quantum meruit claim to attorney fees in Mager
v. Bultena, 2002 PA Super 85, 797 A.2d 948. Attorney Michael Salmanson was an associate at Mager, Liebenberg and White when
a client with a potential Federal False Claims Act qui tam prosecution (see 31 U.S.C.§ 3729, et seq.) was referred to him. The client
initially agreed to pay Mager, Liebenberg and White $200 per hour of services rendered, but after about one year this changed to
a contingent fee agreement. The client had considerable experience with qui tam cases and spent one hundred to two hundred
hours organizing and reviewing documents and helping draft the complaint. Mager Liebenberg and White provided minimal serv-
ices to the client after signing the contingent fee agreement, and then the client followed attorney Salmanson when he left that firm
and formed Salmanson & Falcao. The client and Salmanson & Falcao had a contingent fee agreement that included indemnification
of the client by Salmanson and Falcao against the attorney fee claims of Mager, Liebenberg and White. Ultimately the federal gov-
ernment became involved in the qui tam case, obtained a settlement and paid the client a relator’s fee, thirty percent of which went
to Salmanson & Falcao under the contingent fee agreement. Mager, Liebenberg and White sued attorney Salmanson, his firm and
the client for compensation for services provided before attorney Salmanson formed Salmanson & Falcao. A three Judge Panel of
the Superior Court ruled that Mager, Liebenberg and White had a quantum meruit claim against the client, and because of the
indemnification agreement, against Salmanson & Falcao. As to attorney Salmanson, the Superior Court ruled, based on Styer v.
Hugo, supra and Fowkes v. Shoemaker, supra, that Mager, Liebenberg and White did not have a valid quantum meruit claim.

Finally, on May 30, 2012, the Superior Court of Pennsylvania made its most recent ruling on the topic in Ruby v. Abington
Memorial Hospital, 2012 PA Super 114, 50 A. 3d 128. Attorney Keith Erbstein, a partner with the Beasley Firm, brought in a neg-
ligence case and the clients signed a contingent fee agreement. A little more than a year later, attorney Erbstein was released from
the Beasley Firm and obtained employment with Young, Ricchiuiti, Caldwell & Heller. The clients opted to go with attorney
Erbstein and his new firm and they entered into another contingent fee agreement with Young, Ricchiuti, Caldwell & Heller. The
negligence claim was settled, and a dispute arose between the two law firms over distribution of the attorney fee. Attorney Erbstein
had an agreement to pay the Beasley Firm seventy five percent of the contingent fee when clients opted to continue being repre-
sented by him after his release. Therefore, the Beasley Firm made a breach of contract claim against Young, Ricciuti, Caldwell &
Heller for seventy-five percent of the attorney fee.. A three Judge Superior Court Panel ruled that the breach of contract claim
against the successor attorney for seventy five percent of the attorney fee was valid, but that the existence of a contract between
the parties made a quantum meruit claim inapplicable.

Analyzing these Superior Court decisions, six of the Court’s Judges first announced the ability of a discharged attorney to make
a quantum meruit claim under a contingent fee agreement against a successor attorney in 1978 in Johnson v. Stein. Then, in 1993,
the Court ruled against a predecessor attorney’s quantum meruit claim in Styer v. Hugo. The Court in Styer v. Hugo noted that the
applicability of quantum meruit “depends on the unique factual circumstances of each case….[with the]…focus…on whether the
defendant has been unjustly enriched.” 422 Pa. Super. 262, 268, 619 A.2d 347, 350 (citations omitted). The factual circumstances
in the case at hand are far different from those in Styer v. Hugo and do establish that Defendant Malone Middleman has been
unjustly enriched. Meyer Darragh’s work in representing the Eazor Estate in depositions and in establishing a framework for
settlement conferred benefits on Malone Middleman. See Proposed Stipulated Facts/Trial Documents, Exhibit 19. There was an
appreciation of such benefits since Malone Middleman was able to get the Eazor Estate’s claim settled and receive $67,000 in attor-
ney fees. Finally, “it would be inequitable for defendant to retain the benefit without payment….” (Id.) because Malone Middleman
was aware Meyer Darragh was looking to Malone Middleman for payment of its fees when it took over the case and Meyer Darragh
cannot look to the Eazor Estate because the Estate has already paid Malone Middleman all the attorney fees it owes2.

The Superior Court in 1995 again acknowledged in Feingold v. Pucello that there are appropriate circumstances for claims of
quantum meruit by predecessors against successor attorneys. Since then, the Superior Court rulings that quantum meruit was
inappropriate all involved cases in which agreements were applicable to the disputes. In Fowkes v. Shoemaker, there was a con-
tingent fee agreement that called for the clients to be responsible for the predecessor attorney’s fee. In Mager v. Bultena, there
was an agreement by the successor law firm to indemnify the client against the predecessor law firm’s attorney fee claim. Last, in
Ruby v. Abington Memorial Hospital, there was an agreement by the partner of the predecessor law firm to pay it seventy-five
percent of the contingent fee.

Applying this concept to the case at hand, if Mr. Weiler’s agreement to pay Meyer Darragh two-thirds of the attorney fee is appli-
cable, Meyer Darragh may not make a quantum meruit claim against Malone Middleman. However, if that agreement is inapplica-
ble, Meyer Darragh’s quantum meruit claim is valid. In the portion of this Opinion that addresses Meyer Darragh’s arguments I
explain in detail the reasons Mr. Weiler’s agreement does not apply to the subject dispute. Since Mr. Weiler’s agreement does not
apply, and therefore quantum meruit does apply, I made no error is basing my verdict in favor of Meyer Darragh on quantum meruit.

Next I will address the errors alleged by Meyer Darragh. Meyer Darragh argues that I made three different errors.

IV. Breach of Contract

Meyer Darragh first claims I made an error by determining that attorney Weiler’s agreement to pay Meyer Darragh two-thirds
of the Eazor attorney fee is not binding on Malone Middleman.3 This argument is premised on Ruby v. Abington Memorial Hospital
above, the 2012 Superior Court decision that the successor firm owes the predecessor firm seventy-five percent of its contingent
fee under a contract between the predecessor firm and a partner whom the clients followed to the successor firm. However, the
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fact that attorney Weiler was not a Meyer Darragh partner is fatal to this claim. While the Ruby decision acknowledges the part-
ner’s clear contractual obligation to the predecessor firm, it also explains in detail that the successor firm is subject to the contract
only because payment of seventy-five percent of the fee constitutes “unfinished business” of the dissolved partnership under the
Uniform Partnership Act. 15 Pa. C.S.§§ 8301-8365; 2012 PA Super 114, 50 A. 3d 128, 132-136. With attorney Weiler not being a with-
drawing partner, the Meyer Darragh partnership was not dissolved and attorney Weiler’s obligation to pay Meyer Darragh two-
thirds of the Eazor contingent fee is not unfinished partnership business. Since Malone Middleman is not a party to the agreement
between attorney Weiler and Meyer Darragh, and Malone Middleman cannot be subject to the agreement under the “unfinished
business” doctrine, Meyer Darragh’s claim under the contract fails.

V. Conversion

Meyer Darragh next argues that I made an error by not finding Malone Middleman liable for conversion. In June of 2012, Meyer
Darragh filed a motion requesting leave to amend its complaint for a second time to add a conversion count. Malone Middleman
opposed the amendment on the basis that the statute of limitations on conversion had expired. I agreed with Malone Middleman
and therefore denied Meyer Darragh’s request for leave to amend. The statute of limitations for Meyer Darragh’s conversion claim
expires two years after Meyer Darragh, using all reasonable diligence, ascertains that it has been injured. Kingston Coal Company
v. Felton Mining Company, Inc., 456 Pa. Super. 270, 690 A.2d 284 (1997), appeal denied 549 Pa. 702, 700 A.2d 441 (1997). On July
23, 2007 Meyer Darragh was aware of the receipt by the Eazor Estate of $15,000 of the settlement proceeds and requested that
Malone Middleman pay it two-thirds of the contingent fee. Proposed Stipulated Facts/Trial Documents, Exhibit 17. Malone
Middleman received the $220,000 balance of the settlement on December 13, 2007, and on February 6, 2008, the Eazor Estate
received court approval to disburse the entire $235,000 in settlement proceeds with Malone Middleman receiving allocation of its
contingent fee. Id., paragraph no. 37 and Exhibit G. With Meyer Darragh’s knowledge in July of 2007 that trial in the Eazor wrong-
ful death case was imminent, reasonable diligence required that Meyer Darragh thereafter check with the Court to determine
whether there was a verdict and/or settlement. Id., Exhibit 16. Meyer Darragh knew as early as July of 2007 that it was financially
harmed by Malone Middleman’s failure to pay any part of the contingent fee from the $15,000 received by the Eazor Estate.
Certainly Meyer Darragh, using reasonable diligence by checking with the Court, would have determined the full extent of the
financial harm by June of 2008, six months after final settlement. Therefore, Meyer Darragh’s request to add a conversion count
in June of 2012 is well beyond the two year statute of limitations.4 Accordingly, I made no error by denying Meyer Darragh’s motion
and finding Malone Middleman is not liable for conversion.

VI. The Verdict Amount

Meyer Darragh’s final argument is that I erred in the verdict amount that I entered under the quantum meruit theory. Meyer
Darragh contends that the verdict amount under the quantum meruit theory should have been $17,673.93, rather than the
$14,721.39 that I entered. Meyer Darragh contends that $17,673.93 was the stipulated amount of its quantum meruit claim.
However, the proposed Stipulated Facts/Trial Documents filed by the parties states only that Meyer Darragh “requested payment
of $17,673.93.…” Paragraph No. 51. I do not view this language as acceptance by Malone Middleman that Meyer Darragh’s quan-
tum meruit claim is in the amount of $17,673.93, and further doubt is cast upon there being any stipulated amount by the total for
services and expenses in Meyer Darragh’s itemized bill being in the amount of $14,843.89. Exhibits 25 and D. Stipulations of the
parties are subject to contract interpretation. Nottingham Village Retirement Center Associates, LP v. Northumberland County
Board of Assessments, 885 A.2d 93 at 96 (Pa. Super. 2005). I interpret the intention of the parties as allowing court review of Meyer
Darragh’s itemized bill for a determination of the amount by which Malone Middleman was unjustly enriched. I determined that
Malone Middleman was unjustly enriched as to all services and expenses described in Meyer Darragh’s itemized bill except for
the final two service entries. Since the work described in the two final enries related to the fee dispute between Meyer Darragh
and Malone Middleman, I excluded it to arrive at the verdict amount of $14,721.39.5 This amount being properly determined, I
made no error in not entering a $17,673.93 verdict.

BY THE COURT:
/s/Hertzberg, J.

Date: November 26, 2012

1 “Quantum meruit” allows a party to recover the value of work performed in the absence of a contract to avoid the unjust enrich-
ment of another party. See 17A C.J.S. Contracts §440 at 553 (1963) and Schenley Distillers Corp. v. Kinsey Distilling Corp., 136 F.2d
350 at 352 (3d Cir. 1943). The term “quasi-contract” often is used interchangeably with quantum meruit. Id.
2 “A client should never be made to pay twice.” Malonis v. Harrington, 442 Mass. 692, 702, 816 N.E. 2d 115, 123 (2004). “In a sys-
tem of professional responsibility that stresses clients’ rights, it is incumbent upon the lawyer who enters a contingent fee contract
with knowledge of a previous lawyer’s work to explain fully any obligation of the client to pay a previous lawyer and explicitly
contract away liability for those fees. If this is not done the successor assumes the obligation to pay the first lawyer’s fee out of his
or her contingent fee.” Galanis v. Lyons & Truitt, 715 N.E. 2d 858, 863 (Ind. 1999).
3 Meyer Darragh calculates that it would receive $56,808.80 if Malone Middleman paid the amount owed under the agreement
between Meyer Darragh and attorney Weiler. I calculate the amount as $48,887.81 (67,000 x 2/3 = 44,666.67 + 4,221.14 costs =
48,887.81). The difference in amounts results from Meyer Darragh calculating the attorney fee under the contingent fee agreement
between Malone Middleman and the Eazor Estate, while my calculation utilizes the lower, actual attorney fee of $67,000 that
Malone Middleman reports being paid.
4 In any event, Meyer Darragh submitted an itemized billing based on hourly rates to the Eazor Estate on April 19, 2010, still more
than two years from Meyer Darragh’s request to add the conversion count. Proposed Stipulated Facts/Trial Documents, Exhibit D.
5 A comparison of the hours of services performed by each of the respective parties with the amount of attorney fees received
pursuant to the verdict shows the proportions to be nearly equal. Exclusive of the expenses portion of the verdict, Meyer Darragh
is receiving $10,500.25 of the $67,000 in attorney fees paid by the Eazor Estate, which is 15.67 percent. Malone Middleman
submitted an itemized bill with 343 hours of service (see Exhibit E to Proposed Stipulated Facts/Trial Documents) and my verdict
awarded Meyer Darragh 71.25 hours of service, which is 17.06 percent of the total hours of services performed by both parties.
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Commonwealth of Pennsylvania v.
Jared Henkel

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Denial of Psychiatric Records—Immunity Agreements—Previously Litigated

No. CC 200205481, 200205956, 200205955. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—July 23, 2012.

OPINION OF THE COURT
The defendant, Jared Henkel, has appealed from this Court’s denial of his Post Conviction Relief Act Petition. Subsequent to

the denial of that Petition, the defendant secured new counsel, Cheryl Sturm, Esquire. New counsel sought leave for an extension
of time in which to file a Concise Statement of Matters Complained of on Appeal. That extension was granted. Counsel filed the
Statement of Matters Complained of on Appeal on May 29, 2012. In the Concise Statement, defense counsel identifies claims
pertaining both to the ineffective assistance of trial counsel and the ineffective assistance of counsel that represented the defendant
for purposes of the Post Conviction Relief Act. The claims of PCRA counsel’s ineffectiveness are as follows:

1. PCRA counsel was ineffective for not presenting the claim that trial counsel was ineffective for entering into a
joint defense agreement with co-defendant, Craig Elias, that backfired to cause undue prejudice to this defendant by leav-
ing him unprepared to testify or present an alternative strategy at trial;

2. PCRA counsel was ineffective for failing to argue to the Court that the jury should have instructed that it could
use Matthew Henkel’s alleged admission to his father, Bruce Henkel, as substantive evidence pursuant to Chambers v.
Mississippi, 410 US 284 (1973); and

3. PCRA counsel was ineffective for failing to argue that the admission of prior bad acts was in error as the evidence
did not fit “into the chain of logical inferences, no link of which may be the inference that the defendant has the propen-
sity to commit the crime charged.”

New counsel also alleges that trial counsel was ineffective in the following particulars:

1. For not seeking to obtain Matthew Henkel’s medical records before trial pursuant to Commonwealth v. Sanchez,
610 A.2d 1020 (Pa. Super 1992);

2. For failing to confront and cross-examine Matthew Henkel regarding the penalties he faced if he were convicted
of conspiracy to commit murder; and

3. For failing to object to the prosecutor’s closing arguments which used evidence of defendant’s bad character that
should not have been entered in the first place, to argue that the other crimes showed that the defendant had a propensity
for violence.

Turning first to the claims involving trial counsel’s ineffectiveness, this Court did address each of those claims in the Notice
of Intention to Dismiss filed on January 4, 2011. With regard to the claim that trial counsel was ineffective for not obtaining the
psychiatric and mental health records of Matthew Henkel, this Court wrote in the Notice of Intention to Dismiss, at paragraph 4,
the following:

Defendant’s claim that trial counsel was ineffective for failing to request the psychiatric records of Matthew Henkel as
substantive evidence exculpating the defendant on the basis of Commonwealth v. Sanchez, 610 A2.d 1020 (Pa.
Super.1992), will be dismissed because the claim is without merit as a matter of law. These records were absolutely priv-
ileged pursuant to 42 Pa. C.S.A. § 5944. Sanchez is inapplicable. The confidentiality of psychiatric records was not an issue
in Sanchez. Although the Sanchez Court held that evidence tending to establish that the defendant tried to kill himself
was admissible as evidence tending to show a consciousness of guilt on his part, the right of a party to compel the
production psychiatric records was not addressed.

In addition, the Superior Court, in Commonwealth v. Henkel, 938 A2.d 433 (Pa. Super. 2007), affirmed this Court’s trial ruling
that the defendants were not entitled either to the psychiatric records of Matthew Henkel, or to have him examined by a psychia-
trist to determine his competency.

In denying the psychiatric examination and the records request, the trial court concluded appellants’ complaints spoke
to Matthew’s credibility and not his competency because the thrust of the complaint was that Matthew’s story became
more detailed as time went on. Trial Court Opinion at 21-22. The trial court did not find Matthew’s refreshed recollection
raised an issue about his competency; it noted that witness recollections often improve when triggered by external stimuli
and further noted it was not unusual for witnesses who are cooperating with law enforcement to be hesitant initially in
disclosing all of the information they possess. Id. at 22.

. . .

We conclude the trial court did not abuse its discretion in denying appellants’ request for a psychiatric examination.
Miller, supra at 1286. We have no reason to disturb the court’s observations about Matthew Henkel’s ability to testify and
appellants’ attempt to equate depression with Alzheimer’s does not, in and of itself, raise a question about Matthew’s
competency. The argument Elias advances in his reply brief, which is joined by Lischner, fails because it is nothing more
than an attack on Matthew’s credibility—not his competence. Appellants were able to extensively cross-examine Matthew
about the allegedly disparate stories he gave to investigators. The jury did not find Matthew’s credibility was undermined
during cross-examination. To afford appellants a new trial wherein Matthew can be further impeached through the use
of irrelevant psychiatric records would result in a witch-hunt. Koehler, supra at 239.

938 A.2d at 440-442. Thus, this claim is without merit and has been previously litigated. For both of these reasons, it was properly
dismissed.

The next trial claim, that counsel was ineffective for failing to confront and cross-examine Matthew Henkel regarding the penalties
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that he was facing, was also addressed by this Court. In the Notice of Intention to Dismiss, in paragraph 8, this Court wrote:

The defendant’s claim that trial counsel was ineffective for failing to properly cross-examine Matthew Henkel regarding
the criminal penalties that he may have been facing as a co-conspirator will be denied. This claim is without merit as
a matter of law for the reasons set forth in this Court’s September 29, 2005 Opinion, at pages 32-34, where the Court
discussed the claim raised on appeal by co-defendant Elias in which he claimed that this Court improperly limited the
cross-examination of the immunized witnesses by not permitting inquiry into the possible sentences they faced. Appellate
counsel could not have been ineffective in failing to raise on appeal a claim that this Court found to be without merit.

This Court also addressed the identical claim raised by Elias on appeal. In this Court’s December 29, 2005 Opinion filed after the
defendant’s appealed, the Court held:

Next, Elias claims that trial court erred by precluding counsel from telling the jury in closing argument the length or nature
of sentence that the immunized witnesses avoided by cooperating with the prosecution. The jury was fully aware that
Matthew Henkel, Anthony Brownlee and Michael Latusek avoided any punishment for their roles in this incident because
they agreed to testify against the defendants. All three defense counsel explored the immunity agreements with the
witnesses thoroughly during cross-examination. They also all touched upon it during their closing argument. Elias’ trial
counsel, in particular, emphasized that the cooperating witnesses’ credibility was suspect because they would receive no
punishment for the serious crimes they admitted to in exchange for their testimony. He said: “These people, when they
come in here, understand that they are under a grant of immunity. They basically walk away free with reference to all of
the bad things that they have done in relationship to this case.” (TT 1199). He pointed that Anthony Brownlee not only
avoided punishment for the activities that he admitted to have been involved in with the defendants but, also, made a deal
with regard to charges that he sold heroin several months after the death of Andrew Jones, while he was cooperating with
the Commonwealth in this matter. (TT 1200). With regard to Matthew Henkel, Elias’ trial counsel told the jury:

Now, we get to Matt. This is the Commonwealth’s star witness. This is the individual that had all the involvement, told
you what he did from beginning to end, told you what he did, what his involvement was. And what’s going to happen
to him? Absolutely nothing. That man is walking away from this case, unscathed. That man is going to walk away from
this case, and you heard his involvement, without any charges being filed against him at all. That should shock you.
That should shock you because of what that man testified to from that witness stand.

(TT 1201). The actual sentences that the witnesses may have faced had they not been granted immunity and been
convicted was not relevant. The existence of the immunity agreements allowed the jury to know that the immunized
witnesses had a powerful incentive to testify in a manner helpful to the Commonwealth. They were instructed by this
Court that among the factors that they could consider in judging credibility was whether a witness had an interest in the
outcome of the case of a motive that might affect their testimony. (TT 1287). The Court also provided the corrupt source
instruction with regard to the testimony of Matthew Henkel. (TT 1291). The Court is satisfied that counsel was permitted
appropriate latitude in closing argument and that the jury was aware that the immunity agreements provided to witnesses
in this case could affect the credibility of those witnesses.

(Commonwealth v. Elias, CC 200205482, 200205909, 200205952, Slip Opinion, December 29, 2005, at pp 32-34). Accordingly,
this claim was dismissed because it was without merit for the reasons set forth in the Court’s initial Opinion. Neither trial nor
appellate counsel was ineffective for failing to pursue this meritless claim.

The defendant’s final claim regarding the ineffectiveness of trial counsel challenges counsel’s failure to object to the prosecutor’s
reference in his closing to the bad acts evidence introduced at trial. This claim was denied for the reasons set forth in the January 4
Notice of Intention to Dismiss. At paragraph 5, the Court advised the defendant of the reason for the dismissal of this claim:

The claims that trial counsel was ineffective for failing to object to the admissibility of the Commonwealth’s Rule
404(b) evidence of prior bad acts and to the Commonwealth’s reference to that evidence in its closing argument will be
dismissed as both of these claims are without merit as a matter of law. The evidence was properly admitted and properly
used by the Commonwealth in its closing argument. Moreover, the Court gave the necessary instructions to the jury as to
how they were to utilize such evidence.

This Court also addressed the identical claim raised by co-defendant Elias in the December 2, 2005 Opinion. This Court held:
The record does reflect, however, that the Court permitted the Commonwealth to introduce evidence establishing

that the defendants and victims were involved in drug trafficking and that they had engaged in violence in the course of
their drug trafficking. It was the Commonwealth’s theory that the killing of Andrew Jones stemmed from the defendants’
belief that Andrew Jones had stolen safes which contained drugs or money. This evidence was certainly admissible. Rule
404(b) (2) provides: “Evidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident.” Evidence of the
involvement of the defendants in drug trafficking was admissible to show the motive for the kidnapping of both victims
and the murder of Andrew Jones. Moreover, at the time that this evidence was presented, the Court properly cautioned
the jury as the limited purpose of such evidence, telling them:

This evidence is offered for a proper reason, and that is to give you the context in which these events occurred and
may provide certain things such as motive or opportunity or other things which I will explain to you ultimately. But
the evidence is presented to you for that limited purpose.

This evidence may not be considered by you for any other way other than the limited purpose. You must not consider
evidence of drug trafficking among the parties here to show that any of the defendants are persons of bad character
or criminal tendencies by which you might be inclined that they are guilty of crimes for which they are not charged.

If you find that any of the defendants are guilty, it must be that you are convinced by the evidence that they committed the
charged crime, not that they are wicked or committed other improper conduct. That will apply throughout the entire trial.

(TT 109-110).
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The defendant Elias also complains that the prosecutor committed misconduct by improperly referring to and arguing
the 404 (b) evidence in his closing to the jury. Once again, the defendant has not shared with the Court what specific portion
of the prosecutor’s closing he is referring to. To the extent that he is claiming that the 404 (b) evidence should not have been
admitted in the first place and the prosecutor committed misconduct by referring to it, this claim must fail for the reasons
set forth in the preceding paragraph. If defendant is arguing that the prosecutor improperly used admissible evidence of
other crimes and bad acts, the Court has thoroughly reviewed the prosecutor’s argument and cannot locate any improper
comments. The only reference to other crimes was in the context of the prosecutor explaining the relationship between and
among the defendants and the victims and their pattern of violent activity in connection with their drug trafficking.

Slip Opinion, at 30-31.

The Superior Court also addressed the merits of the claim by Elias that the admission of bad acts evidence was error during
the direct appeal. Although the Superior Court found that the challenge raised on appeal by this defendant and his co-defendant,
Craig Elias, to the Court’s admission of prior bad acts evidence, was waived, the Court nevertheless wrote:

Even if we were to find the issue justiciable, the trial court delved the evidence and confirmed it in an appropriate
manner. The Court admitted the evidence, sans objections, to prove Elias’ interest in drug trafficking was sufficient to
motivate him to commit violent acts. (Trial Court Opinion at 30; See also Pa. Rule of Evidence 404 B2) Trial Court
issued an appropriate limine instruction sua sponte. Hutchinson, Supra at. 561. No abuse of discretion has occurred.

Commonwealth v. Henkel, 938 A2.d at 445. This Court provided a cautionary instruction when this evidence was admitted. The
Superior Court found that this Court appropriately handled the admission of such evidence by providing proper instruction to the
jury. This defendant’s trial counsel could not have been ineffective for failing to raise a claim that both this Court and the Superior
Court determined to be without merit.

The defendant has raised three claims alleging PCRA counsel’s ineffectiveness. These claims were not raised until after the
Notice of Appeal was filed. No evidentiary record was developed as to these claims. Two of them, however, can be dismissed
because they have been previously litigated and because the underlying claims are wholly without merit. The claim that PCRA
counsel was ineffective for not arguing that the testimony of Bruce Henkel was admissible as substantive evidence was raised by
this defendant before this Court and before the Superior Court. The Superior Court held:

With regard to the matter sub judice, the trial court properly excluded the prior inconsistent statement offered
against Matthew after concluding the alleged hearsay confession did not have sufficient guarantees of trustworthiness
pursuant to Rule 803.1. Elias and Henkel do not allege Matthew’s alleged confession was given under oath at a prior
proceeding, was reduced to a Signed writing that was adopted by Matthew, or was contemporaneously recorded.
Pa.R.Evid. 803.1(1). Appellants were given the opportunity to impeach Matthew with the use of the prior inconsistent
statement. See contra, Chambers, supra at 293-294, 93 S.Ct. 1038. Such an opportunity was all that was required under
the Fourteenth Amendment and Rule 803.1.

Furthermore, admitting Matthew’s alleged confession for substantive purposes would have had no affect on the
outcome of this case. See generally, Commonwealth v. Schoff, 911 A.2d 147, 157-158 (Pa.Super.2006) (noting that the
harmless error doctrine applies when the Commonwealth can demonstrate the error complained of did not prejudice the
defendant) (citation omitted). For the confession to have had any impeachment value, the jury would have had to believe
the confession was given and was true. The jury’s verdict makes it clear it did not harbor such a belief. If the jury did
not believe the confession was given and the confession was true, admitting the confession for substantive purposes
would have been of little value to the defense. The trial court did not abuse its discretion in admitting Matthew’s alleged
confession for impeachment purposes only. Miller, supra at 1286.

938 A.2d 433, 443-444. The Superior Court considered the Chambers decision and found it inapplicable here. Then the Superior
Court has addressed the merits of a claim in an opinion affirming the judgment of sentence, the claim has been finally litigated
and cannot be subject to further review in a post conviction proceeding. Commonwealth v. Tyson, 658 A.2d 771, 775 (Pa. 1995).

Likewise, the claim that counsel was ineffective for failing to challenge the admission of evidence of prior bad acts has been
previously litigated. The Superior Court, although finding that the defendant’s right to challenge the admissibility of the bad acts
evidence was waived by the defendant’s failure to object or otherwise challenge the admissibility at trial, did address the claim on
the merits and held that this Court “…dealt with the evidence complained of in an appropriate manner…” by providing a cautionary
instruction to the jury as to the limited purpose for which the jury could consider that evidence. 938 A.2d 433, 445.

The final claim mirrors the claim raised by co-defendant Lischner that resulted in his being granted a new trial.1 No eviden-
tiary record was developed as to this claim with regard to this defendant, however. It is, therefore, impossible for this Court to
address this claim on the merits.

The Court would note, however, that this claim is likely time barred. The defendant’s judgment of sentence became final on
November 25, 2008, ninety days after the August 25, 2008 Order from the Pennsylvania Supreme Court denying his Petition for
Allowance of Appeal.2 Thus, the defendant has until November 25, 2009 to raise claims pursuant to the PCRA. 42 Pa. C.S.A. 9545
(b) (1). This claim was raised for the first time in the defendant’s Concise Statement filed on May 29, 2012, two and one half years
after the time-bar date. Although the defendant is raising this in the context of PCRA counsel’s alleged ineffectiveness, this would
not excuse his failure to raise this claim within the one-year time limit. Commonwealth v. Fahy, 737 A.2d 214, 223 (Pa. 1999).

This Court’s denial of the defendant’s Post Conviction Relief Action Petition should be affirmed.

BY THE COURT:
/s/Manning, A.J.

1 Lischner subsequently entered a plea of guilty to Murder of the Third Degree pursuant to a plea agreement with the
Commonwealth.
2 The defendant had ninety days to file a Petition for Writ of Certiorari with the United States Supreme Court. The one year period
during which the defendant could have sought relief pursuant to the PCRA began on the date this ninety day period expired.
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Commonwealth of Pennsylvania v. Albert James Frazier
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Hearsay—Alibi Witness—
Disclosure of Statements Made to Counsel—After Discovered Evidence

No. CC 200500595, 200415981. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—September 21, 2012.

OPINION
The defendant, Albert James Frazier, filed a Petition pursuant to the Post Conviction Collateral Relief Act (“PCRA”), 42 Pa.

C.S.A. § 9543 et. seq. seeking relief from his conviction of one count of criminal homicide1 at CC 200415981, and at CC 200500595,
two counts of criminal conspiracy2 (homicide and aggravated assault) and one count each of criminal attempt3 (homicide), aggra-
vated assault4 and violation of the Uniform Firearms Act5 (carrying a concealed weapon). Following a hearing, the Petition was
denied. The defendant filed a Notice of Appeal and a timely statement pursuant to Pa. R. App. P. 1925.

Following his conviction, the defendant filed a Notice of Appeal to the Superior Court and raised before that Court the single
claim that the court erred in not permitting the defendant to make inquiry into the nature of the criminal charges pending against
a Commonwealth witness, Tracy Nolan. The Superior Court affirmed the judgment of sentence in a memorandum opinion dated
August 14, 2008. The defendant took no further steps to challenge his conviction until he filed the instant Petition. The Petition,
as filed, was defective and this Court ordered the defendant to cure defects in his Petition. The defendant filed a supplemental
pleading on November 2, 2009 which cured those defects. The Commonwealth filed its Answer on January 22, 2010. An eviden-
tiary hearing was held, after several postponements, on November 14-15, 2011. After the hearing, the Petition was denied and a
timely appeal filed. In his 1925 (b) statement, the defendant raised the following claims:

1. that the Court erred in denying him relief based on his claim that counsel was ineffective for failing to present alibi
witnesses;

2. that the Court erred in permitting the defendant’s trial counsel to testify at the PCRA hearing to conservations he had
with the defendant during which the defendant made inculpatory statements;

3. that the Court erred in not admitting as substantive evidence affidavits offered by the defendant; and

4. that the Court erred in not granting him relief on the basis of after-discovered evidence.

The defendant’s Mother, Troy Terry; his sister, Chinita Alexander; and himself testified at the hearing regarding the alibi
witness claim. Ms. Alexander testified that the defendant showed up at her home in Penn Hills at approximately 1:30 p.m. on
October 2, 2004 in her mother’s car. She said that she called her mother, told her that the defendant was there with the car and
asked if she could use it to pick up her daughter from their aunt’s house in Beechview. (H.T6. 82). Her mother having agreed, she
said that she and Albert then drove to Beechview, after first stopping at the defendant’s friend’s house in Penn Hills to pick up a
bracelet. She said that she stayed at her aunt’s, with her brother, until about 6:00 p.m. (H.T. 83). She also testified that she met with
defendant’s trial counsel, Michael DeRiso, Esquire, once at his office and three times during the trial and told him that she could
testify that her brother was with her between 1:30 and 6:00 p.m. on October 2, 2004 (H.T. 81).

The defendant’s mother, Troy Terry, testified that she told Mr. DeRiso that her son was with his sister that day. (H.T. 88). She
said that she could only testify to that because of the phone call she received from her daughter who told her that the defendant
was with her. (H.T. 88). She did not talk to her son that day or knew where he was from personal knowledge. She did not know that
he had taken her car. All that she could testify to was the phone call she had with her daughter. She did not, however, remember
what time the phone call was made. (H.T. 92).

She told Mr. DeRiso she would be available to testify and was present in Court during the trial. She said that Mr. DeRiso told her
after he rested his case that he did not call her because he thought that the Commonwealth had failed to prove their case beyond a
reasonable doubt that and that family members as alibi witnesses were not generally accepted as credible by juries. (H.T. 90).

The defendant testified that he provided Mr. DeRiso with the names, addresses and phone numbers of his mother and sister and
told him what they would say. (H.T. 8). He said that when he asked about why they were not presented, Mr. DeRiso told him that
the burden of proof was on the Commonwealth and he did not have to prove anything. (H.T. 9).

The defendant acknowledged that when this Court asked him if he had any witnesses to call he responded, “No, sir.” (H.T. 10,
11). He also admitted that he was at the scene of the shooting because that is where he went, with his sister, to pick up a gold
bracelet from a friend. (H.T. 14). He explained that this would be why an eyewitness saw him at the scene. (H.T. 14-15).

The defendant also called his trial counsel at the PCRA hearing. Mr. DeRiso confirmed that he sent defendant’s Exhibit A, a letter
requesting information about the alibi witnesses and discussing whether the defendant should testify. (H.T. 22). He said, however,
that the defendant did not provide him with any specific information about alibi witnesses in response to that letter. He did not
have enough information to file the required Notice of Alibi Defense.7 (H.T. 24-25). While Mr. DeRiso recalls talking to Troy Terry,
he did not recall discussing using her as an alibi witness. He did not recall ever speaking with Chinita Alexander. (H.T. 25).

Mr. DeRiso also testified that early on in his representation of the defendant, the defendant provided him with “…specific infor-
mation regarding his involvement…” which Mr. DeRiso discussed with the prosecuting assistant district attorney in an attempt to
secure a plea. Those discussions even took place during the trial, when the Commonwealth offered to allow the defendant to enter
a plea to a lesser degree of homicide in exchange for testifying against his co-defendants. (H.T. 31). He had earlier told Mr. DeRiso
that he was present and could identify the others involved. (H.T. 28). Mr. DeRiso explained that the discussion he had with his
client in which his client admitted his involvement was the reason why he did not pursue the alibi witnesses that the defendant
claimed would testify. (H.T. 29).

The test for evaluating the defendant’s claim that counsel was ineffective for failing to call Troy Terry and Chinita Alexander
as alibi witnesses is well known:

In order for appellate to establish that trial counsel was ineffective for failing to present witnesses, appellate must establish:
1) The witnesses existed; 2) The witnesses were available; 3) That counsel was informed of the existence of the witnesses;
4) That the witnesses were available and prepared to cooperate and would have testified on appellant’s behalf; and 5) The
absence of the testimony prejudiced for the appellate.
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Commonwealth v. Crawley, 663 A.2d 676, 679-680 (Pa. 1995). While the defendant’s evidence established that these witnesses existed
and were present during the trial, it failed to establish the other criteria. The Court finds, based on trial counsel’s credible testimony,
that he was never provided with specific information necessary to file a proper Notice of Alibi Defense. Although counsel apparently
had some idea that the defendant’s family members were potential alibi witnesses, this Court finds counsel’s testimony that neither
witness fully discussed with counsel the substance of their alleged alibi evidence to be credible.

In addition, Counsel’s explanation that he did not pursue the possible alibi in light of the defendant’s admission to him that he
was involved, as well as the defendant’s statement at trial that he had no witnesses to call, corroborated counsel’s testimony as
to why he did not pursue further information about a potential alibi. This Court is satisfied that the decision to not present alibi
evidence was made with the agreement of the defendant. In addition, with regard to Troy Terry, her testimony would not have
provided the defendant with an alibi. She had no personal knowledge of the defendant’s whereabouts. She would not have been
permitted to testify as to what her daughter told her about the defendant’s whereabouts as that would have been inadmissible
hearsay.

Defendant was also not prejudiced by the absence of Chinita Alexander’s alibi evidence. The other evidence offered against him
was overwhelming and an uncorroborated alibi from his sister would not have outweighed that evidence. Also, her “alibi” actually
placed him at the scene of the criminal offense. She said that they stopped to pick up a bracelet. The defendant also testified that
they stopped to pick up a bracelet, but added that he picked this bracelet up near where the shooting occurred. He said that that
was why an eyewitness identified him as being present. Accordingly, had the defendant filed a Notice of Alibi Defense that provided
“…specific information as to the place or places where the defendant claims to have been at the time of the alleged offense…”, that
Notice would have placed him at the scene of the crime.

Counsel clearly had a reasonable basis for not pursuing the supposed alibi evidence further. His client told him he was present.
His alibi would have confirmed that he was present near the scene of the crime near the time the crime was alleged to have
occurred. To the extent that his sister would have also testified that the defendant did not participate in any shooting while there,
her testimony would not have been sufficient to overcome the overwhelming evidence of his guilt. Counsel also had an ethical
obligation not to present evidence he knew, or had reason to believe, as false. Presenting an alibi when his client told him that he
was, in fact, present, would have been a violation of those obligations. The fact that the defendant acknowledged in Court that,
based upon his discussions with his attorney, he was choosing to not testify himself and not present any witnesses further supports
the conclusion that the decision to not present alibi evidence was reasonable and done with the agreement of the defendant.

Next, the defendant claims that the Court erred in permitting his trial counsel to testify about the inculpatory statements his
client made when they discussed the Commonwealth’s plea offers. The PCRA provides: “When a claim for relief is based on an
allegation of ineffective assistance of counsel as a ground for relief, any privilege concerning counsel’s representation as to that
issue shall be automatically terminated.” 42 Pa. C.S.A. 9545 (d) (3). The claim for relief was based on the allegation that counsel
was ineffective for not presenting alibi witnesses. Accordingly, the privilege concerning counsel’s representation as to that issue
was waived. Counsel was permitted to testify as to why he did not pursue the alibi evidence and to reveal the contents of any
discussions he had with his client as to that issue. Counsel explained that among the reasons he did not pursue the alibi evidence
is that his client told him that he was, in fact, present. That evidence was relevant, admissible and ceased to be protected by
privilege when the defendant filed a Petition claiming that counsel was ineffective.

The defendant’s next claim is that the Court erred in refusing to admit into evidence affidavits of several witnesses who testi-
fied at the PCRA hearing. The defendant offered into evidence affidavits prepared by Tracy Nolan8, Terrance Body9 and Richard
Henley.10 When Exhibit B was first identified, the Court and PCRA counsel had a discussion over the proper use of the affidavit.
The Court stated that the affidavit was not admissible as substantive evidence and PCRA Counsel argued that it was admissible as
an inconsistent statement. (H.T. 40). At that time, however, the document was not offered into evidence. Later, at the conclusion of
her examination of the defendant, the following took place:

MS. FRICK: No other questions. Your Honor, I am going to offer Defendant’s Exhibit B because he did identify it.

THE COURT: It will be admitted.

The other two affidavits were likewise admitted. (H.T. 72 (Exhibit E) & 73 (Exhibit D)). At the conclusion of the hearing, PCRA
counsel asked the Court to consider admitting the exhibits and cited to Commonwealth v. Thomas, 908 A.2d 351 (Pa. Super. 2006).
The Court responded, “I will give it the weight I think it deserves.” (H.T. 97).

The Court admitted into evidence the affidavits the defendant complains were not admitted as substantive evidence. Although
the Court did suggest that they could not be considered as substantive evidence, it admitted them without any such reservation
imposed. The Court was correct, however, in suggesting that they were not admissible as substantive evidence. The affidavits were
hearsay. They were each “…a statement, other than one made by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” Pa. R. Crim. P. 801 (c). The affidavits of Boyd and Henley were not admissible
for any purpose. They were out of court statements not subject to any exception to the hearsay rule.

Counsel’s reliance on Commonwealth v. Thomas is misplaced. In Thomas, the court was applying Pennsylvania Rule of Evidence
804, which requires that the declarant be unavailable. The declarant in Thomas was dead. The Court held that her prior statement
would have been admissible if it had sworn to before an office of the Court because that would have provided indicia of reliability.

Here, the declarants were not unavailable. They were present in Court and testified. The only affidavit that was admissible was
the one from Tracy Nolan, and only because it was a prior statement that was inconsistent with his testimony at the PCRA hearing.
It was not admissible as substantive evidence, however, but as impeachment evidence only. Pa. R. E. 607 (a), 613; Commonwealth
v. Wilson, 707 A.2d 1114 (Pa. 1998). Tracy Nolan’s affidavit was not “given under oath at a formal proceeding” … “reduced to a
writing signed and adopted by…” him or a “contemporaneous verbatim recordings of…” his statement. 707 A.2d 1114, at 1117. He
testified that he had nothing to do with the preparation of the affidavit, that he only signed it. Accordingly, it was not a statement
he gave reduced to writing. It was a statement someone else prepared, without his involvement, which he simply signed.

Nolan’s affidavit was admitted but given no weight. Mr. Nolan testified clearly and convincingly that he only signed the affidavit
because he had been “confronted” several times in prison by people who wanted him to sign it. Although he refused, he finally
decided to sign it because he was coming up for parole review and “…it was getting to the point it was doing to turn into an alter-
cation, and I decided the best thing to do is just sign it being as though I was trying to get released.” (H.T. 49-50). This witness’s
testimony at trial and at the PCRA hearing was credible. His explanation for why he would execute the affidavit was particularly
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credible and the Court concludes that the averments in that affidavit were not made by the defendant and were completely false.
Finally, the defendant complains that the Court erred in denying the Petition because the evidence presented established that

he was entitled to relief on the basis of after discovered evidence. In support of this, the defendant cites to the affidavit of Mr. Nolan
and the hearing testimony of his co-defendant, Terrance Boyd, and of Richard Henley.

The test where a defendant seeks a new trial on the basis of after discovered evidence is whether the evidence:

(1) has been discovered after the trial and could not have been obtained at or prior to the conclusion of the trial by the
exercise of reasonable diligence; (2) is not merely corroborative or cumulative; (3) will not be used solely for impeaching
credibility of a witness; and (4) is of such nature and character that a different verdict will likely result if a new trial
is granted.

Commonwealth v. Frey, 517 A.2d 1265, 1267, FN 4, (Pa. 1986).
As the Court noted above, the affidavit of Tracy Nolan was false. His testimony at the PCRA hearing establishes that the claim

that he would provide evidence favorable to the defendant is without merit. As for Mr. Boyd, his testimony was not worthy of belief.
Boyd was acquitted at the joint trial with the defendant. Accordingly, he has nothing to lose by offering assistance to this

defendant even to the point of admitting some involvement. He cannot be tried again for these offenses. He was a friend of the
defendant’s. More important, his hearing testimony was contrary to the evidence presented at the trial, including the testimony of
Tracy Nolan; testimony obviously credited by the jury given the verdict they reached with regard to the defendant. In addition, the
other person he implicates in the shooting, Jason Chambers, is dead and cannot respond to the claims by Boyd.

The testimony of Richard Henley also does not provide the defendant with a basis for relief. According to Henley, his brother,
Jason Chambers, told him that he was the person who shot the victim. Henley also testified, however, that his brother died prior
to the defendant’s trial. (H.T. 77). Accordingly, the only “evidence” that Henley could have offered at trial was that his brother told
him that he committed the crime the defendant was on trial for. That evidence would not have been admissible at the defendant’s
trial. It was hearsay, not subject to any exception. The Supreme Court addressed a nearly identical claim in Commonwealth v.
Yarris, 731 A.2d 581 (Pa.,1999) and held that the out-of-court confession related by the person who heard it is hearsay:

Ms. Sloss’ sworn statement as to Jenkins’ out-of-court confession is hearsay. Commonwealth v. Williams, 537 Pa. 1, 26 n.
8, 640 A.2d 1251, 1263 n. 8 (1994). Accordingly, the statement is inadmissible unless it qualifies as an exception to the
hearsay rule. One such exception, and the only one that even arguably applies in the present situation, is that for decla-
rations against penal interest. See generally Packel and Poulin, Pennsylvania Evidence § 804.3 (1987) (hereinafter
Pennsylvania Evidence). On its face, Jenkins’ reported confession to the crime of murder constitutes such a declaration.
However, “[d]eclarations against penal interest are admissible as an exception to the hearsay rule only where there are
existing circumstances that provide clear assurances that such declarations are trustworthy and reliable.” Id. (citing
Commonwealth v. Bracero, 515 Pa. 355, 528 A.2d 936 (1987) (plurality)); see also Pa.R.E. 804(b)(3) (stating, in pertinent
part, that “[i]n a criminal case, a statement tending to expose the declarant to criminal liability is not admissible unless
corroborating circumstances clearly indicate the trustworthiness of the statement”)

At 591. The circumstances of the alleged confession by Jason Chambers to his brother provided no assurances as to the trustwor-
thiness or reliability of the claimed confession. Even if Henley had been permitted to testify at the defendant’s trial about this
alleged confession, the Court is satisfied that this evidence was such nature and character that it would likely compel a different
verdict if a new trial is granted. It really amounts to nothing more than impeachment of Tracy Nolan, the eyewitness who testified
to the defendant’s involvement.

Where eyewitness identification tied the defendant to the crime charged and the defendant challenged the identification
in his trial, third-party testimony exculpating the defendant impeaches the eyewitness. Commonwealth v. Moore, 534 Pa.
527, 561, 633 A.2d 1119, 1136 (1993), cert. denied, 513 U.S. 1114, 115 S.Ct. 908, 130 L.Ed.2d 790 (1995) (rejecting witness’
statement against penal interest as reliable after-discovered evidence, where sole purpose of statement was to impeach
testimony connecting defendant to crime).

Commonwealth v. Padillas, 997 A.2d 356, 365 (Pa. Super. 2010). As the testimony of Richard Henley, if admissible at all at the
defendant’s trial, would have been admissible solely as impeachment evidence, it could not have possibly changed the outcome of
the trial.

BY THE COURT:
/s/Manning, A.J.

Dated: September 21, 2012

1 18 Pa, C.S.A. § 2501 (a).
2 18 Pa. C.S.A. § 903 (a) (1).
3 18 Pa. C.S.A. § 90l(a).
4 18 Pa. C.S.A. § 2702(a)(1)
5 18 Pa. C.S.A. § 6106.
6 “H,T.” refers to the transcript of the PCRA hearing.
7 Pa. R. Crim. P. 507 (2) states that the Notice “…shall contain specific information as to the place or places where the defendant
claims to have been at the time of the alleged offense and the names and addresses of the witnesses whom the defendant intends
to call in support of the claim.”
8 Defendant’s Exhibit B.
9 Defendant’s Exhibit C.
10 Defendant’s Exhibit E.



february 22 ,  2013 page 65

Commonwealth of Pennsylvania v.
Michael R. Lipinski

Criminal Appeal—Sentencing (Discretionary Aspects)—Removal of Juror—Admission of Confession—
Amending Charges After Close of Evidence—Consecutive Sentence “Tantamount to Life”

No. CC 200903690, 200904102, 200904487. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—November 1, 2012.

OPINION OF THE COURT
The defendant, Michael R. Lipinski, was charged with CC 200904102, with one count each of Burglary (18 Pa. C.S.A. §

3502(c)(1)); Rape (18 Pa. C.S.A. § 3121(a)(1)); Unlawful Restraint (18 Pa. C.S.A. § 2902(a)(1)); and Simple Assault (18 Pa. C.S.A. §
2701(a)(3)). At CC 200904487, the defendant was charged with one count each of Kidnapping (18 Pa. C.S.A. § 2901(a)(1)); Burglary
(18 Pa. C.S.A. § 3502(c)(1)); Rape of a Child (18 Pa. C.S.A. § 3121(c)); Involuntary Deviate Sexual Intercourse with a Child (18 Pa.
C.S.A. § 3123(b)); Unlawful Restraint (18 Pa. C.S.A. § 2902(a)(1)); Terroristic Threats (18 C.S.A. § 2706(a)(1)); Corruption of Minors
(18 Pa. C.S.A. § 6301(a)(1)); and Recklessly Endangering Another Person (18 Pa. C.S.A. § 2705). Finally, at CC 200903690, the defen-
dant was charged with one count each of Kidnapping (18 Pa. C.S.A. § 2901(a)(1)); Rape (18 Pa. C.S.A. § 3121(a)(6)); Burglary (18
Pa. C.S.A. § 3502(c)(1)); Indecent Assault (18 Pa. C.S.A. § 3126(a)(7)); Corruption of Minors (18 Pa. C.S.A. § 6301(a)(1)); Recklessly
Endangering Another Person (18 Pa. C.S.A. § 2705); and two counts of Involuntary Deviate Sexual Intercourse (18 Pa. C.S.A. §
3123(a)(6)).

The defendant was tried before a jury in September of 2010. On September 16, 2010, the defendant was found guilty of all
charges at CC Nos. 200904102 and 200904487. At CC 200903690, the defendant was found guilty of all counts but one of the
Involuntary Deviate Sexual Intercourse counts which was withdrawn by the Commonwealth.

The defendant was sentenced on December 9, 2010. He received sentences of not less than ten (10) nor more than twenty (20)
years at the Rape and Burglary counts at CC 200904102, with no further penalty on the remaining counts. At CC 200903690 he was
sentenced to less than ten (10) nor more than twenty (20) years at counts the Kidnapping, Rape, Burglary and Indecent Assault
counts and no further penalty on the remaining counts. Finally, at CC 200904487, he was sentenced to not less than ten or more
than twenty at the Kidnapping, Burglary, Rape and Involuntary Deviate Sexual Intercourse counts and to no further penalty on the
remaining counts. All of the sentences save the sentence at the IDSI count at CC 200904487 were ordered to run consecutively, for
an aggregate term of incarceration of not less than ninety (90) nor more than one hundred and eighty (180) years.

The defendant filed a timely Post Sentence Motion, which was denied. A timely appeal followed and, pursuant to this Court’s
order, a Concise Statement of Errors Complained of on Appeal was filed raising the following claims:

I. The Trial Court erred in failing to grant the defendant’s request to remove juror number 9 and replace her with
an alternate;

II. The trial Court erred in overruling the defendant’s objection to the introduction into evidence of the defendant’s
statement to the police that he would burglarize homes to support his drug addictions and on such occasions he would
find opportunities to have sex with girls;

III. The trial Court erred in allowing the Commonwealth to amend the charges at CC 200904487 to add an additional
count of Involuntary Deviate Sexual Intercourse after the close of evidence for prior to closing arguments; and

IV. The trial Court abused its discretion in sentencing the defendant to not less than ninety (90) nor more than one
hundred and eighty (180) years of incarceration.

The defendant’s first claim is that the Court erred in removing juror number 9, after jury selection was compete, replacing her
with an alternate after this juror revealed that she knew one of the victims in the case and members of that victim’s family. The
extent of the relationship with juror number 9 and the victim’s family was that she periodically waited on them when she worked
at Eat’n Park and coached with of the victim’s sister in softball. There was no evidence that the relationship went beyond those
limited circumstances.

In Commonwealth v. Colon, 299 A2.d 326 (Pa. Super.1972), the Superior Court noted:

An analysis of case indicates that there are two types of situations in which challenges for cause should be granted:
(1) when the potential juror has such a close relationship, via familial, financial or situational, with the parties, counsel,
victims or witnesses, that the Court will presume the likelihood of prejudice; and (2) when the potential juror’s
likelihood of prejudice is exhibited by his conduct and answers to questions at voir dire. In the former situation,
the determination is practically more of law and is subject to such ordinary review. In the latter situation, much
depends upon the answers and demeanor of the potential juror as observed by the trial judge and therefore rever-
sal is appropriate only in cases of palpable error.

at 326. Clearly, juror number 9 did not have the type of “close” relationship with the victim identified in Colon as creating the
presumption of prejudice.

In Commonwealth v. Bright, 420 A.2d 714 (Pa. Super 714), the Superior Court affirmed a lower court’s determination that a
juror should not have been excused because the prosecutor lived in her neighborhood and she had known him since he was a boy.
The Court wrote, “The record instantly merely shows Serpico [the juror] knew the prosecutor and ‘liked him’. It does not show
she was related to the prosecutor by any friendship, financial or familial connection. Quite simply, the record does not establish
a relationship warranting discharge for cause.” 420 A.2d at 715. Similarly, the fact that a juror was the aunt of an assistant in the
prosecutor’s office did not require removal, Commonwealth v. Stamm, 429 A.2d 3 (Pa. Super 1981)); nor did the fact that juror
was a prosecution witness in another pending case create such a relationship. Commonwealth v. Frye, 909 A.2d 853 (Pa. Super.
2006). As there was no relationship sufficient to create the presumption of prejudice, the question becomes whether the juror’s
answers to questions indicated that she would not be capable of being a fair and impartial juror.

This juror was questioned under oath and indicated that her relationship was not such that it would affect her ability to be fair
and impartial. The defendant has offered nothing tending to cast doubt on the veracity of her testimony. Accordingly, the Court did
not err in refusing to remove her from the jury in this matter.
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In his second claim, the defendant contends that the Court erred in overruling his counsel’s objection to introduction of the
statement he gave to police in which he indicated that he would burglarize homes to support his drug addiction and that on such
occasions, he would find opportunities to have sex with girls. The defendant contends that the probative value of this evidence was
greatly outweighed by the danger of unfair prejudice.

The defendant was on trial for raping three young women. He was charged with burglary in each case. His admission that
he would take the opportunity to sexually assault women while burglarizing homes to support his drug addiction was clearly
probative of the issues being tried before this jury, especially the burglary charge. His admission that he regularly broke into
homes to steal to support his drug habit was an admission to the elements of the crime of burglary. His admission that on such
occasions he would have sex with girls or women he encountered in those homes was certainly probative of the sexual offens-
es with which he was charged. The only prejudice the defendant suffered is the prejudice that results when a defendant admits
his crimes.

The defendant’s third claim was the Court erred in permitting the Commonwealth to amend the charges at CC 200904487 to add
an additional count of involuntary deviate sexual intercourse after the close of evidence prior to closing arguments. Pennsylvania
Rule of Criminal Procedure 564 states that the Court may permit an information “where there is a defect inform, the description
of the offense(s), the description of any person or any property, or the date charged provided the information that is amended is
not charged an additional or a difference offense.” Pa. R. Crim. P.564. In Commonwealth v. Sinclair, 897 A2.d 1218 (Pa. Super.2006),
the Superior Court stated that when presented with a question concerning the propriety of the proposed amendment to the infor-
mation, the Court should consider:

Whether the crime specified in the original indictment or information involves the same basic elements and evolved
off of the same factual information as the crime specified in the amended indictment or information. If so, then the
defendant is deemed to be placed on notice regarding the alleged criminal conduct. If, however, the amended provi-
sion alleges a different set of events, or the elements or defenses to the amended crime are materially different from
the elements or defenses of the crime originally charged, such that the defendant would be prejudiced by the change,
then the amendment is not permitted.”

Sinclair, 897 A2.d at 1221.
In this case, the Court was satisfied that the defendant was fully apprised of the factual scenario at the heart of the charges

against him and that those facts put him on notice for the offense charged in the amended count. The crime specified in the origi-
nal information involved the same basic elements and the same factual situations as the crime added by amendment. Clearly, the
defendant had notice of the facts underlying both the charge in the original information and the charge in the amended informa-
tion. He could not have been prejudiced when he had such notice.

Finally, the defendant challenges the sentence, contending that by ordering that the sentences run consecutive to one another,
the Court abused its discretion in giving the defendant a sentence that was “tantamount” to a life sentence. The defendant’s
challenge is focused on the fact that the Court imposed consecutive sentences.

It is clear that the simple fact that the sentences were ordered to run consecutive, does not raise a substantial question as to
whether the sentence imposed was appropriate and does not, in and of itself, constitute an abuse of discretion by the Court.
Commonwealth v. Gonzalez-Bejusus, 995 A2.d 595 (Pa. Super.2010). A sentence will constitute an abuse of discretion only where
it exceeds the statutory limit or is manifestly excessive. Commonwealth v. Minott, 577 A.2d 928 (Pa. Super 1990). Where a sentence
amounts to a life sentence for offenses that do not carry life sentences; that, also, does not constitute an abuse of discretion.
Commonwealth v. Jones, 613 A.2d 587 (Pa. Super. 1992).

The sentences imposed here did not exceed the statutory limit. They were also not manifestly excessive. The defendant brutally
victimized three children. One victim was 17 and the other two were not yet thirteen when they encountered the defendant. He
preyed on the most vulnerable among us. This Court fashioned the sentences in the manner that it did to recognize the different
victims and the different interests protected by the crimes for which he was convicted. He violated the homes of the victims and
their families when he entered with the intent to commit crimes in those homes. He violated the persons of his three different
victims when he forcibly raped them. For two of them, he caused further harm, warranting further punishment, when he removed
them from their homes, kidnapping them. Each of these distinct acts and distinct harms warranted separate and consecutive
sentences as to each victim.

The defendant engaged in this pattern of conduct over a period of seven (7) years. He has a prior conviction for sexual assault.
It is abundantly clear to this Court that if this defendant was ever permitted to walk the streets again, he would pose a profound
danger to any female he might encounter. This Court’s sentence took into consideration all of the facts set forth in the defendant’s
pre-sentence investigation report, the evidence presented at trial, the need of society to be protected and the defendant’s need and
amenability to rehabilitation. The sentences imposed were appropriate and not an abuse of discretion.

For these reasons, the defendant’s judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

Date: November 1, 2012

Commonwealth of Pennsylvania v. Cipriano Garibay
Criminal Appeal—DUI—Suppression—Illegal Checkpoint—Seatbelt Safety Checkpoint

No. CR 2010-4217. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—November 20, 2012.

OPINION
This is an appeal from an order of sentence on April 3, 2012, which followed a Suppression Hearing and non-jury trial in front

of this court. The Defendant was found guilty of Driving Under the Influence (DUI) of a Controlled Substance, 75 Pa. C.S.A.
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§3802(d)(1), and sentenced to four (4) days at the DUI Alternative to Jail program, six (6) months probation, a $1000 fine, and all
of the other mandatory requirements under the DUI statute. A timely appeal followed, wherein the Defendant challenges this
court’s denial of his suppression motion. The basis of the suppression motion was that the “Click It or Ticket” checkpoint was an
illegal checkpoint.

The Defendant was charged with two counts of Driving Under the Influence of a Controlled Substance, 75 Pa. C.S.A. §3802(d)(1)
and (d)(2), and Possession of Drug Paraphernalia, 35 P.S. §780-113(a)(32), following his stop on Banksville Road on November 19,
2009. On that date, the City of Pittsburgh had set up a checkpoint in conjunction with the Click It or Ticket program run by the
Pennsylvania Department of Transportation. (T.R. 12/2/11, p. 7). The purpose of the checkpoint was to ensure compliance with seat
belt and motor vehicle equipment requirements on the inbound side of Banksville Road. (T.R. 12/2/11, p. 8).

Sergeant Richard Howe, of the City of Pittsburgh Police Department, served as the liaison between the City of Pittsburgh Police
Department and the statewide Click It or Ticket Buckle Up campaign and ordered the checkpoint to be set up on Banksville Road
on November 19, 2009. (T.R. 12/15/11, p. 4). The Pittsburgh checkpoint on Banksville Road was part of a concerted statewide effort
to ensure seat belt usage. (T.R. 12/15/11, p. 4). The Commonwealth advertised the efforts with billboards and radio ads, as well as
by providing road signs for the Click It or Ticket checkpoint and pamphlets to be handed out to drivers passing through the check-
point. (T.R. 12/15/11, p. 4). The Commonwealth wanted the Click It or Ticket checkpoints performed on high traffic volume road-
ways with in the City of Pittsburgh, which it determined based on a review of information regarding vehicle traffic, traffic volume
and high accident locations. (T.R. 12/15/11, p. 6). Busy roads within the City of Pittsburgh, such as Banksville Road, West Liberty
Avenue, Route 51 and Bigelow Boulevard were selected for this program by the Commonwealth. (T.R. 12/15/11, p. 7). Sergeant
Howe, based on his experience as an officer and his familiarity with Banksville Road, agreed that it was a high traffic volume and
high accident location within the City of Pittsburgh. (T.R. 12/15/11, p. 7).

On November 19, 2009, the checkpoint began on inbound Banksville Road, near the intersection with Crane Avenue. (T.R.
12/2/11, p. 8). At that location, there were signs notifying drivers that they were approaching a seatbelt safety checkpoint area.
(T.R. 12/2/11, p. 9). The signs were approximately 75 yards from the location of the contact officers. (T.R. 12/2/11, p. 9). A
marked police unit is also in the vicinity of the sign in order to illuminate the area. (T.R. 12/2/11). The left lane of inbound
Banksville Road was blocked with traffic barriers in order to direct all traffic into one lane, the right-hand lane. (T.R. 12/2/11,
p. 9). Officers were standing in the left-hand lane to make contact with drivers as they proceeded into the single right-hand lane.
(T.R. 12/2/11, pp. 9-10). A contact area, in which more lengthy contacts with a driver could occur, was set up in the Boilermakers
Union parking lot, located to the right of the right-hand lane. (T.R. 12/2/11, p. 10). As a vehicle proceeded into the single right-
hand lane of the checkpoint, Officer Mitchell, a contact officer, would inform the driver about the Click It or Ticket checkpoint,
explaining why he was stopping the vehicle. (T.R. 12/2/11, p. 10). He would check to make sure that the vehicle occupants had
seat belts on and would also check for vehicle equipment violations. (T.R. 12/2/11, pp. 10-11). Assuming there were no viola-
tions, Officer Mitchell would then hand the occupants a flier about the PennDot program and send them on their way. (T.R.
12/2/11, p. 11). Generally, occupants of vehicles would roll down their window to speak with the checkpoint officers. (T.R.
12/2/11, p. 11).

On November 19, at approximately 9:05 p.m., a white Dodge Caravan driven by the Defendant approached the checkpoint and
drew the attention of Officer Mitchell due to the extremely loud noise coming from the exhaust. (T.R. 12/2/11, p. 11). The van was
the fourth or fifth in a line of vehicles that were all cars. (T.R. 12/2/11, pp. 14-15). There were no other white vans at that time.
(T.R. 12/2/11, p. 15). As the van approached Officer Mitchell, he directed the Defendant to pull over to the designated contact area
because of a possible equipment violation relating to the exhaust. (T.R. 12/2/11, pp. 11-13). Officer Mitchell informed Officer
Suzensky, who was about 25 feet away in the designated contact area, that the Defendant was being sent to the area to check his
exhaust. (T.R. 12/2/11, pp. 12-13).

Officer Suzensky directed the Defendant to pull into the contact parking lot so that he could evaluate the Defendant’s van
and determine if any citations should be issued. (T.R. 12/2/11, p. 21). The officer had difficulty directing the Defendant into
the parking lot because he could not get the Defendant’s attention. (T.R. 12/2/11, p. 21). Officer Suzensky described the
Defendant as driving in a “trance-like state.” (T.R. 12/2/11, p. 21). Once the vehicle was stopped in a spot, Officer Suzensky
approached the van and tapped on the driver side window to get the Defendant’s attention. (T.R. 12/2/11, p. 23). It took Officer
Suzensky tapping several times and then finally yelling repeatedly at the Defendant to wind down his window before the
Defendant complied with the officer’s direction. (T.R. 12/2/11, p. 23). When the Defendant rolled down his window, Officer
Suzensky noticed a very pungent odor of marijuana, which he described as “like getting punched in the face with a ton of mar-
ijuana.” (T.R. 12/2/11, p. 23). Officer Suzensky then requested certain documentation from the Defendant, which he had to
request repeatedly. (T.R. 12/2/11, p.24). It took the Defendant a long time to turn over his license, registration and insurance
card. (T.R. 12/2/11, p. 24).

Officer Suzensky then instructed the Defendant to exit the van and step behind the vehicle, during which he observed that the
Defendant continued to move in a trance-like state, although not quite as much, and continued to require repeated commands and
questions. (T.R. 12/2/11, p. 25). Officer Suzensky asked the Defendant to perform certain field sobriety tests, again having to
repeat the instructions several times and demonstrate them. (T.R. 12/2/11, p. 25). When Officer Suzensky asked the Defendant if
he understood the instructions, he could not tell if the Defendant actually understood him. (T.R. 12/2/11, p. 25). Although Officer
Suzensky performed an HGN test, he did not perform additional field sobriety tests because the Defendant was having difficulty
walking and was leaning against his van. (T.R. 12/2/11, p. 27). The officer also observed that there was a strong smell of marijuana
coming from the Defendant. (T.R. 12/2/11, pp. 25-26). Officer Suzensky determined that the Defendant was unable to operate a
motor vehicle because of the marijuana coming from the vehicle. (T.R. 12/2/11, p. 27). Officer Suzensky placed the Defendant
under arrest at this point. (T.R. 1/16/12, p. 5). During a search incident to arrest, the officer patted down the Defendant and found,
in his right front jacket pocket, a white porcelain item with the word “Grolsch” on it, which he believed to be used for smoking
marijuana. (T.R. 1/16/12, pp. 5, 7). The Defendant submitted to a blood test after his arrest, which tested positive for marijuana.
(T.R. 1/16/12, p. 5).

ARGUMENT
The sole issue presented by the Defendant on appeal is that this court erred in denying his Motion to Suppress. The Defendant

alleges that all evidence collected during the stop of his vehicle should be suppressed because the Click It or Ticket safety checkpoint
at issue was unconstitutional, unreasonable and arbitrary and failed to comply with Tarbert-Blouse guidelines for traffic checkpoints.
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When a Motion to Suppress has been filed, the Commonwealth has the burden to establish by a preponderance of the evidence
that the challenged evidence is admissible. Pa.R.Crim.P. 323(h); Com. v. Powell, 994 A.2d 1096, 1101 (Pa. Super. 2010). The appellate
court will then determine whether the factual findings made by the trial court in deciding the suppression motion are supported by
the record. Powell, supra. If the factual findings are supported by the record, then the reviewing appellate court is bound by those
findings. Id. An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Com. v.
Decker, 698 A.2d 99, 100 (Pa. Super. 1997). The weight of the evidence is exclusively for the finder-of-fact, who is free to believe
all, part or none of the evidence and to determine the credibility of the witnesses. When evidence conflicts, it is the sole province
of the fact-finder to determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa.
Super. 2003).

The authority to conduct a traffic safety checkpoint arises from Section 6308(b) of the Motor Vehicle Code. This section provides
that, whenever a police officer is engaged in a systematic program of checking vehicles or drivers or has reasonable suspicion that
a violation of the Motor Vehicle Code was occurred, he may stop a vehicle to secure any information as the officer reasonably
believes to be necessary to enforce the provisions of the Motor Vehicle Code. 75 Pa. C.S.A. §6308(b), In re JAK, 908 A.2d 322, 324-325
(Pa. Super. 2006).

Pursuant to the plain language of §6308(b), so long as a “systematic” program of checking violations or drivers is followed, then
an investigative roadblock may be conducted to enforce any provision of the Motor Vehicle Code. In re JAK, supra, at 325. Nothing
in the Motor Vehicle Code prohibits an investigative roadblock that checks for general motor vehicle safety compliance, provided
that a systematic program is implemented. Id. at 325-326. Such roadblocks afford minimal personal interference, while furthering
an important highway safety interest. Id. at 326.

For a checkpoint for seatbelt usage to be lawful in Pennsylvania, the checkpoint must comply with the specified procedural
requirements outlined by the Pennsylvania Supreme Court’s Tarbert-Blouse standards, including: (1) vehicle stops must be brief
and must not entail a physical search; (2) there must be sufficient warning of the existence of the checkpoint; (3) the decision to
conduct a checkpoint, as well as the decisions as to time and place for the checkpoint, must be subject to prior administrative
approval; (4) the choice of time and place for the checkpoint must be based on local experience as to where and when intoxicated
drivers are likely to be traveling; and (5) the decision as to which vehicles to stop at the checkpoint must be established by admin-
istratively pre-fixed, objective standards, and must not be left to the unfettered discretion of the officers at the scene. Com. v.
Worthy, 957 A.2d 720, 725 (Pa 2008), discussing Com. v. Tarbert, 535 A.2d 1035 (Pa. 1987) and Com. v. Blouse, 611 A.2d 1177 (Pa.
1992). The evidence presented at the suppression hearing supported this court’s denial of the Defendant’s pretrial suppression
motion. The safety checkpoint on Banksville Road clearly complied with the Tarbert-Blouse standards and was constitutional as is
evident from the discussion of each factor below.

1. Vehicle stops must be brief and must not entail a physical search: This first standard was clearly met. Drivers into
this checkpoint on Banksville Road had minimal interaction with city officers, constituting only approximately five (5)
seconds if no motor vehicle violations were apparent. (T.R. 12/15/11, p. 6). The interaction consisted of observing
whether seat belts were in use, whether there were any equipment violations, handing the driver a flyer about seat-
belt safety and then sending the driver on his or her way. (T.R. 12/15/11, p. 6). There was no evidence presented of
any sort of search being conducted.

2. There must be sufficient warning of the checkpoint: The second standard seeks to avoid unnecessary surprise to
motorists by making the existence of the roadblock ascertainable from a reasonable distance. It also requires that
certain safeguards should be instituted to avoid arbitrary implementation. The Banksville Road checkpoint had signs
placed approximately 75 yards from the entrance to the checkpoint. (T.R. 12/2/11, p.8). Additionally, the
Commonwealth advertised the efforts with billboards and radio ads. (T.R. 12/15/11, p. 4). Further, there was no arbi-
trary implementation, as every car within the checkpoint was stopped, checked for equipment violations and handed
a flyer. (T.R. 12/2/11, p. 9-11; T.R. 12/15/11, p. 6).

3. The decision to conduct a checkpoint, as well as the decision as to time and place for the checkpoint, must be
subject to prior administrative approval. This third requirement was also met because the time and place was decided
in advance by the City of Pittsburgh, with guidance from the Commonwealth. The location of the checkpoint was
based on information or data pulled by the state that indicated high traffic volume and high accident rates. (T.R.
12/15/11, p. 7). This location was one of several in the City of Pittsburgh suggested by the state as fitting the descrip-
tion of a “busy roadway.” Although the locations were vetted by the state, Sergeant Howe agreed, based on his own
experience as a City of Pittsburgh police officer familiar with this location, that the location met the requirements
of having high traffic volumes and high accident rates. (T.R. 12/15/11, p. 7). Sergeant Howe, a City of Pittsburgh
police officer and liaison between the City of Pittsburgh Police Department and the Click It or Ticket Buckle Up
Campaign, ultimately ordered that the checkpoint would occur on November 19, 2009 on Banksville Road. (T.R.
12/15/11, p. 4).

4. The choice of time and place for the checkpoint must be based on local experience as to where and when intoxicated
drivers are likely to be traveling. The fourth standard is not directly applicable in that it applies to DUI checkpoints
and intoxicated drivers. However, the underlying rationale for this standard, i.e. the purpose to be served by the
checkpoint will be accomplished because the location of the checkpoint is appropriate, is applicable in this context as
well. It is the purpose of the Click It or Ticket checkpoint that as many drivers as possible are given the message of
the importance of seatbelt use to promote public safety. (T.R. 12/15/11, p. 5, 6, 7). Therefore, the selection of a busy
roadway is paramount. As was stated previously, review of traffic data by the Commonwealth and the experience of a
veteran Pittsburgh Police sergeant confirmed that this section of Banksville Road was well-traveled and had a high
accident count, making it a prime location to get the word out about seatbelt safety. (T.R. 12/15/11, p. 7).

5. The decision as to which vehicles to stop at the checkpoint must be established by administratively pre-fixed,
objective standards and must not be left to the unfettered discretion of the officers at the scene. This fifth standard
was also clearly met. Officers had brief interaction with each and every vehicle traveling Banksville Road as each
vehicle was funneled into one traffic lane through the checkpoint. (T.R. 12/15/11, pp. 5-6; 12/2/11, pp. 9-11). It must
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also be noted that officers were instructed ahead of time as to how the checkpoint would be conducted. (T.R.
12/15/11, p. 5).

It is clear from a review of the Tarbert-Blouse standards that the Banksville Road Click It or Ticket checkpoint was lawful and
conducted in a constitutionally permissible manner. The checkpoint was part of a state-wide seatbelt safety campaign. The loca-
tion for the checkpoint was pre-selected based on traffic data and local experience. The conduct of the stops was planned before
the checkpoint occurred, with the officers participating being instructed as to its conduct. All cars passing through the checkpoint
were observed for violations, and drivers were handed flyers about the importance of wearing seatbelts. This checkpoint was
conducted in accordance with the law, and no evidence obtained during its conduct should be surpressed.

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court under Section 3802(d) should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: November 20, 2012

Stephen J. Byers v.
Ernest E. Liggett and Marilyn K. Liggett

Criminal Appeal—Execution/Money Judgment—Supersedeas—Bond Requirement for Stay

No. GD 09-13539. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—November 15, 2012.

OPINION
Defendants, acting pro se, have filed an appeal of our Order dated June 29, 2012, in which we granted Plaintiff ’s “Motion for

Appeal Bond, or in the Alternative, to Set a Date for Sheriff Sale.” The appeal bond is governed by Pa. R.A.P. 1731 et seq.
The instant appeal was given Superior Court docket no. 1572 WDA 2012. There is an earlier appeal still pending regarding the

underlying judgment and other post-judgment issues. That appeal was given Superior Court docket no. 229 WDA 2012.
Plaintiff has a judgment against the Defendants in a base amount of roughly $145,000, which with interest had reached the

amount of roughly $175,000 as of the date of argument which ended with the entry of the Order now at issue. Our Opinion filed on
March 16, 2012, after the first appeal, gives the background of Defendants’ position on the validity of the judgment, which dates
from 2008 and was entered in Fayette County.

The instant dispute arose because the Sheriff postponed the scheduled sale of Defendants’ real estate, based on the docket entry
showing that the first Notice of Appeal had been filed. Counsel for Plaintiff stated that he informed the Sheriff that the sale should
proceed as scheduled because there was no automatic supersedeas since no appeal bond had been filed. However, the Sheriff would
not let the sale go forward without an order of court. As a result, Plaintiff filed his instant Motion and, after argument, the follow-
ing Order was entered:

AND NOW, to wit, this 29 day of June, 2012, upon consideration of the Plaintiff ’s Motion and after hearing arguments
on the same, it is hereby FOUND that an appropriate security is $209,982.00 (120% of $174,985.00, including judgment
of $145,500, plus interest from 8/18/2008 to 9/12/2011 and costs) and it is further hereby ORDERED, ADJUDGED and
DECREED that said Motion is GRANTED.

In the event said security ($209,982.00) is not deposited with the Court within 10 days, the Sheriff of Allegheny
County is hereby ORDERED to take possession of and otherwise place a levy upon the Defendants’ property and
expose the Defendants’ residence at 43 Bowstone Road, Churchill, PA 15235 for public sale at the next possible
Sheriff ’s Sale.

We will not review the pertinent dates for the filing of a supersedeas bond because by the time of the argument any 30-day limit
imposed by Rule 1735(a) had long expired and as of the argument date there was still no bond filed. We will only point out why our
Order was more than fair to Defendants under the Rules of Court.

We gave Defendants an extra ten days (with Plaintiff ’s consent) to post bond in the amount of 120% of the judgment amount.
Pa. RA.P. 1735(a) gives appellants no such grace period. The Order also included a clear directive to the Sheriff that, unless such
bond were posted, the Defendants’ real estate should be relisted for sale. The Order merely re-stated the effect of Pa. RA.P. 1735(a),
and, in effect, directed the Sheriff to comply with that Rule, based on the undisputed allegation that the Defendants’ real estate
was removed from the list of properties to be sold.

Defendants’ contention on appeal that they were entitled to a hearing under Pa. RA.P. 1737 is without merit. That Rule applies
to situations where a party is exempt from filing security or a security was improperly filed or a surety is to be substituted. It has
nothing to do with parties in Defendants’ situation. The underlying appeal in this matter is from a money judgment and is governed
by Rule 1731(a). Defendants were not entitled to any further hearing.

We also note that the fact that Defendants might be unable to post a bond is irrelevant to the issue of whether a bond is required.
Plaintiff, a judgment creditor, is entitled to execute on Defendants’ assets, including real estate, when there is no supersedeas in
place. Plaintiff does so at his peril (since the judgment in his favor could be overturned on appeal) but he is permitted by the Rules
of Court to assess the risks and execute while the appeal is pending.

Defendants’ position is contrary to the spirit and the letter of the Rule of Appellate Procedure. Our Order was proper and should
be affirmed.

BY THE COURT:
/s/Friedman, J.

Dated: November 15, 2012
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Mark Albert v.
Peggy Albert (O’Connell)

Equitable Distribution—Alimony—Counsel Fees

1. The parties were married in 1996 with the husband owning a bar business as well as fifty percent of the real estate in which
the bar is located. His interest in the real estate was acquired prior to the parties’ marriage. The parties also resided in a residence
owned by the husband’s brother, but on which the parties built a large addition.

2. The court determined that a fifty-five percent distribution to the wife of the marital estate was appropriate. The husband
provided no evidence as to the value of the bar business, but said that he would sell it for $100,000. Since this was the only value
that was given and was uncontradicted, and since the husband refused to provide records of the operation of the bar, the court
accepted the husband’s value as stated and refused to speculate as to any more accurate value. There was also no evidence that
personal property acquired by either party prior to the marriage was kept separate and, therefore, the personal property was
deemed to be all marital.

3. The parties had a significant debt to the Internal Revenue Service and the court considered this to be a joint debt. The wife
had attempted during the trial to present a letter from the Internal Revenue Service designating her as having innocent spouse
status, but the husband objected to this letter being admitted and since he did so, the court did not consider the wife being desig-
nated as an innocent spouse and dealt with the debt as a joint debt.

4. The wife was awarded $1,200 per month in alimony for two years. Her position that she had a disability was not accepted as
there was no proof of the disability. The alimony was determined to be appropriate based on the relative earnings of the parties
and the duration of the marriage. Two years of alimony was seen to be appropriate to facilitate the wife becoming self-supporting.

5. Counsel fees were awarded as a result of the wife’s far inferior economic position.
(Christine Gale)

Daniel L. Goodyear for Plaintiff/Father
Robert D. Sebastian for Defendant/Mother
No. FD86-004609-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Cathleen Bubash, J.—September 5, 2012

OPINION
Background

The parties in this case married on April 25, 1996, after a long relationship which produced one son, now an adult. Before
and during their marriage, they operated a bar business known as “Albert’s Lounge.” Mark Albert (“Husband”) purchased the
business from his grandfather in 1984, and continues to operate it to this day. He is 50% owner, with his brother, of the real estate
where the bar is located, which also houses other commercial tenants. Husband manages the real estate and collects all rents.
During marriage, the parties lived in a single family home, titled in Husband’s brother’s name. The parties built a large addi-
tion to this home. During the marriage, Peggy Albert (“Wife”) did not work anywhere other than the bar, although she had a
cosmetology license.

The parties separated on March 7, 2008, when Wife filed a Protection from Abuse action against Husband. Husband filed for
divorce on June 9, 2008; Wife filed an Answer and Counterclaim. In May of 2011, the parties participated in three days of trial
before Special Master Patricia Miller (“Master”), on the issues of equitable distribution of the marital estate, and Wife’s claims for
alimony and attorney fees.

After hearing extensive testimony, the Master ultimately determined as follows: a) the marital estate should be divided 55/45
in Wife’s favor, based on her review of the facts in light of the factors of 23 Pa. §3502; b) Wife should be assigned a full time, min-
imum wage earning capacity and would, therefore, receive $1200.00 per month in alimony for two years in order to “fully utilize
her earning capacity”; and c) Husband should pay $5,000.00 of Wife’s $15,613.00 in outstanding attorney fees. The Master did not
apportion the parties’ substantial IRS debt, determining that “both parties have exposure for” it.1

Husband filed exceptions to the Master’s Report and Recommendation which this Court dismissed on February 1, 2012.
Husband timely appealed, raising six assignments of error as follows:

1. The Court erred in determining that Plaintiff ’s premarital business was a marital asset valued at $100,000.00.

2. The Court erred in finding and valuing all of the personal property and furnishings as marital property when the vast
majority of the personal property was Plaintiff ’s premarital and separate property.

3. The Court erred in not dealing with the marital debt of the parties, both paid by Plaintiff and still owing to the Internal
Revenue Service.

4. The Court erred in granting Defendant any alimony when her testimony showed no need.

5. The Court erred in finding the Plaintiff owed any of the Defendant’s counsel fees when it was Defendant’s conduct that
was obdurate and vexatious.

6. The Court erred in not modifying the alimony pendent lite Order of Court to August 9, 2008 on Plaintiff ’s Petition for
Modification.”

OPINION
This Court first notes that while the Master’s decision is entitled to some weight and is not to be lightly disregarded, it is

advisory only and this Court is not bound by it. Rothrock v Rothrock, 765 A.2d 400 (Pa.Super. 200). Accordingly, in this case, the
Court performed its own detailed analysis of the record.

The Appellate Court’s standard of review is considerably narrower. It is to determine whether the trial court has abused its
discretion. Dudeas v Pietrzykowski, 849 A.2d 582 (Pa.Super.2004). An award of alimony will not be reversed absent an abuse of
discretion. Middleton v Middleton, 812 A.2d 1241 (Pa.Super.2002). In reviewing a challenge to the trial court’s equitable distribu-
tion of marital property, the reviewing court “measures the circumstances of the case against the provisions of the statute
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governing equitable distribution of marital property and the avowed objectives of the Divorce Code, that is, to effectuate economic
justice between the parties and ensure a fair and just determination of their property rights.” Isralsky v Isralsky, 842 A.2d 1178
(Pa.Super. 2003).

A. Albert’s Lounge
Husband finds this Court’s adoption of the Master’s valuation of the family business, Albert’s Lounge to be in error. We

disagree. Husband presented no evidence regarding the business value to the Master, with the exception of a statement that he
“would sell the business for $100,000”. (TR 1, p.130-131) He said that he purchased the business from his grandfather prior to
marriage, but he could not remember the purchase price, or the amount of the payments he made. He provided no evidence which
would have gone to show the purchase price, present value, or increase in value.

With the limited evidence before her, the Master was free to exercise her discretion. Likewise, this Court was free to adopt
the Master’s analysis, after performing its own analysis of the record. The Divorce Code does not specify a particular method of
valuing assets, and it is in the court’s discretion to rely on the estimates, valuations, records of purchase price and appraisals sub-
mitted by the parties. See, Smith v Smith, 904 A. 2d 15 (Pa.Super 2006). Furthermore, a trial court does not abuse its discretion
in adopting the only valuation submitted by the parties in an equitable distribution action. Baker v Baker, 861 A.2d 298 (Pa. Super.
2004). A court may adopt uncontradicted evidence offered by one party as to the value of marital property, even if the resulting
valuation would have been different if more accurate and complete evidence had been presented. Litmans v Litmans, 673 A.2d
382 (Pa. Super. 1996).

Not only was there no contradictory evidence before the court regarding the value of the business, this Court is inclined to
believe the business is likely worth even more than Husband’s estimation of current Fair Market Value. This Court finds Husband’s
testimony regarding income received from the bar to be purposefully incomplete. Husband testified he had no records from his
operation of the bar (TR1, p.134); he stated that his employees were paid in cash (TR1, p.127); Husband’s real estate expenses were
paid through bar proceeds, though the businesses are unrelated (TR1, p.108-110); and he listed personal expenses as business
expenses on his tax returns, including payments to his divorce lawyer (TR1, p.109). From this testimony, this Court concludes that
Husband’s income as set forth on his tax returns does not reflect the actual income he is receiving from the bar. If Wife’s credible
testimony regarding the income received from illegal gaming machines in the bar during her tenure (TR2, p.53-55) is believed, the
income from the business is even greater. The Court concludes that the income from the bar, which is one valid measure of a busi-
ness’s worth, is significantly greater than Husband claims.

This Court declines, however, to speculate on the more likely higher value of the business and therefore accepts Husband’s
valuation, as did the Master.

The Master’s inclusion of Albert’s Lounge as a marital asset was appropriate as there has certainly been an increase in value
during the marriage, which was contributed to by Wife’s tenure there in an “ownership” capacity. Both parties testified that Wife
worked in the business from the time of marriage and operated in the role of a co-owner.

As Husband did not provide any other credible evidence as to the business’s value or increase in value during marriage, he
cannot now complain that the only value he himself placed on the business is the value assigned.

B. Personal Property
Both parties testified that the marital home, legally owned by Husband’s brother, was furnished when Wife moved in, shortly

before the marriage.2 Both parties testified that they had a 40’ by 20’ addition built onto the property (TR1, p.138) and that the
personal cost to them to do so was over $60,000.00 (TR1. p. 142).3 After the addition was built, the parties shopped to furnish it and
both parties testified regarding items of furniture purchased and estimated values. (TR1, p.156, 164) (TR2, p.11-12) There was also
testimony from both parties regarding the shared use of all personal property in the home.

After determining that fair market value was the correct method to value the personalty, the Master assigned to each party the
value of the items each retained. While not specifically stating in her report that she was treating all the personal property as
marital, a review of the transcript shows she clearly did so. (TR1, p.164). As it is clear from the testimony that all of the personal
property in the home was treated as joint property from the time of marriage, this is a decision within this Court’s discretion.
Property of one spouse transferred to the entireties as a gift to the marital entity is marital property, subject to equitable distribu-
tion. Blough v Blough, 37 Pa.D&C2d 423 (1985). There is no evidence whatsoever that Husband treated the personalty in the home
as his separate property after marriage.

This Court found the Master’s equitable distribution analysis to be both fair, thorough, and equitable and saw no reason to alter
her award. There is no set method of formulating such an award and the overarching guideline for the court is fairness. Wang v
Feng, 888 A.2d 882 (Pa. Super. 2005). The Court actually finds it to be more than fair to Husband who has retained the marital
home, the ownership of which this Court believes to be a subterfuge designed to benefit Husband.

C. IRS DEBT
Husband complains that the IRS debt, $160,000.00 of which is still owing (TR 40-41), was not dealt with by the Master, who stated

the following in her report: “There is a substantial IRS debt for tax years 1996-2004 but it is joint since the returns were joint so
both parties have exposure for same.” There was testimony that the returns filed for those years were joint. (TR2, p.134)

At the second day of trial, Wife attempted to introduce a letter she received from the IRS in 2009, granting her personal relief
in the form of “innocent spouse” status. Husband strenuously objected to the document, as well as to any testimony relating to it,
being introduced as evidence (TR2, p.57-62). His objection was sustained and the information did not come in as evidence. He
cannot now complain that any inequity in repayment is improper.

In Husband’s Brief in Support of Exceptions filed from the Master’s Report, he states: “Even though the Master upheld
Husband’s counsel’s objection to the admission of the IRS relief given to Wife, the Court and the parties were aware that such relief
was granted. ...This item is not one which can be dealt with separately between the parties and the Internal Revenue Service, since
the Internal Revenue Service will not be looking at Wife for collection of this debt.” The Master is not permitted to make rulings
based on things outside of the record of which she might be “aware.” Equitable Distribution awards are made based on the
evidence before the Court.

It was Husband who kept this information out of evidence. If Husband felt Wife’s innocent spouse status was important for the
Court to consider in order to demonstrate that he alone would be liable for the debt, he could have allowed the evidence to come in.
It is important to note that the allocation of debts for back taxes is entirely independent of whether the IRS awards innocent spouse
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status to one of the parties. Innocent spouse status determines only which spouse is liable to the IRS for the taxes, it does not deter-
mine liability as between the parties themselves in the context of a divorce action. By keeping this evidence out of consideration,
Husband left the Master, and this Court, with only evidence of a joint marital debt, for which both parties have exposure.

D. Alimony
Husband claims it was error to award Wife alimony when her testimony “demonstrates no need.” Wife testified to expenses

totaling $707.00 per month but, as the Master stated, this was “obviously not inclusive.” This finding was not purely speculation
by the Master, as the testimony elicited from Wife did not include any medical expenses, utilities, or clothing expenses.

Wife is currently not working and claims to be disabled from doing so. As she did not provide any medical proof of her disability,
the Master rightly assigned her a minimum wage earning capacity based her limited employment abilities. The term of alimony
was limited to two years to allow Wife time to “fully utilize her earning capacity.”

In determining if alimony is appropriate, the Court is to look to the factors set forth is 23 Pa.C.S.A. §3701(b). This Court
reviewed the evidence in light of the factors and found the following factors favored Wife receiving an award: 1. The relative earn-
ings and earning capacities of the parties, 2. The ages and the physical and emotional condition of the parties, 3. The parties’
sources of income, 5. The duration of the marriage, and 10. The relative assets of the parties.

In this case, Wife has, at best, a minimum wage earning capacity whereas Husband owns and operates an ongoing business and
is a commercial landlord. Wife’s physical and emotional condition is compromised as a result of domestic abuse. The parties were
married for 12 years during which time Wife worked only for Husband. Wife has virtually no significant assets and lives in a trailer
on rented land, whereas Husband, in addition to his business assets, lives in the marital home which is, in all but legal ownership
of record, his property. The disparity in their earning capacities is the strongest factor and it alone would have led this Court to
award alimony to Wife.

In Barrett v Barrett, 614 A.2d 299 (Pa. Super. 1992), the Superior Court held that when a dependent spouse is able to provide for
his or her needs through employment, the court is to “fashion an alimony award to be in effect only until such employment has
been obtained or the party has developed an employable skill.” Here, the Master properly limited the alimony award to 24 months
to allow her the time to meet her own needs through employment.

The statute “must be applied in a non-mechanical manner so that a reasonable and compassionate result may be reached in
each case.” Baker v Baker, 861 A.2d 298 (Pa. Super 2004). Reviewing the record before the Master, this Court determined that a
number of the factors in the statute favored an award of alimony and that the Master’s award of a limited period of alimony was
appropriate.

E. ATTORNEY FEES
Husband claims it was error to charge him with $5,00.00 of Wife’s over $15,000.00 in attorney fees. As a basis for this complaint,

Husband asserts that Wife has been obdurate and vexatious in this litigation. The Master, however, deducted the fees that Husband
incurred as a result of Wife’s dilatory behavior (Master’s Report, p. 12) as a set off. She also deducted approximately $2,000.00 which
she found was incurred as a result of the landlord/tenant action filed against Wife by Husband’s brother after Husband was removed
from the marital home.4 The Master based her decision on Wife’s far inferior economic position during the litigation and this Court
finds that award to be reasonable. The Court finds it especially reasonable in light of the fact that this Court has presided over the
many contempt hearings held on Husband’s willful and belligerent refusal to pay any of the amounts he has ever been ordered to
pay to Wife in spousal support or APL, even amounts to which he consented. This Court is aware that Wife’s attorney was forced to
prepare for and attend those contempt hearings, and that Wife incurred fees for each of those appearances. Had Wife filed excep-
tions to the amount of attorney fees awarded, this Court would have been inclined to find the Master’s award of fees too meager.

F. Failure To Impose Retroactivity
This Court finds that there was no basis for any modification of Husband’s APL obligation. The Master properly found that Wife

required only $1200.00 per month in alimony after the entry of the divorce decree to meet her reasonable needs. The criteria for
APL are different than that of alimony as its purpose is to ensure that the parties are on equal footing during the pendency of the
litigation. As an aside, this Court notes that, by refusing to pay his APL obligation, Husband tried his best to make sure that the
parties were not on equal footing at all.

Conclusion
This Court is given wide discretion with regard to equitable distribution and the award of alimony, as long as the court exercises

that discretion fairly and properly considers the factors of 23 Pa.C.S.A. §3502 and 23 Pa.C.S.A. §3701(b). The Court is directed to
apply the statute in a way that meets the avowed objectives of the Divorce Code, that is, to effectuate economic justice between the
parties and ensure a fair and just determination of their property. In both aspects of this case, this Court thoroughly and independ-
ently reviewed the record and properly considered the statutory factors to reach a compassionate and fair economic result.
Accordingly, this Court’s order of February 1, 2012, dismissing Husband’s exceptions to the report of the Master should be
affirmed.

BY THE COURT:
/s/Bubash, J.

1 The IRS debt arose from failure to file and/or pay federal taxes for 1996 through 2004. Wife’s counsel attempted to enter evidence
that Wife had been granted “innocent spouse” status for that debt. Husband’s objection to the submission of that evidence was
sustained.
2 Wife testified that the parties never paid rent to Husband’s brother. (TR2, p. 9) No proof of any rent being paid to the brother was
presented to the Master (TR1, p.137).
3 No permission was ever needed from Husband’s brother to add on or alter the property. (TR2, p. 30
4 Wife moved out of the marital home after the landlord tenant action was filed against her by her brother-in-law. Once she moved
out, Husband returned to the marital home from which he had been removed by virtue of Wife’s PFA. Husband lives there today.
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Commonwealth of Pennsylvania v.
Gerald Watkins

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Suppression—Waiver of Miranda Rights—Brady Violations—
Failure to Present Mitigation Evidence

No. CC 199415480. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—June 29, 2012.

MEMORANDUM OPINION
Before the Court is the Petition filed by the defendant, Gerald Watkins, pursuant to the Post Conviction Collateral Relief Act,

42 Pa. C.S.A. 9501 et. seq. The defendant was found guilty by a jury of three counts of first degree murder in the deaths of his girl-
friend, Beth Ann Anderson; her ten-year old son, Charles Kevin Kelly, Jr.; and his and Ms. Anderson’s eighteen-day old daughter,
Melanie Watkins. All three were shot numerous times; Ms. Anderson, eight times; Charles Kelly; five times and Melanie Watkins;
twelve times.

Following the penalty phase, the jury returned sentencing verdicts of death at each of the homicide counts.1 The defendant
appealed and the Pennsylvania Supreme Court affirmed the judgment of sentence. The defendant then filed a Petition for Writ of
Habeas Corpus in Federal Court. Finding that the defendant had not exhausted his state remedies, the matter was remanded for
the filing of a PCRA Petition. The defendant initially filed a pro se Petition but counsel entered their appearance and an Amended
Petition was then filed. This Court, in a Memorandum Opinion and Notice of Intention to Dismiss filed on March 14, 2008, notified
the defendant that the Court intended to dismiss the Petition in its entirety without a hearing on the basis that the claims raised
therein were either without merit as a matter of law or because the defendant had not supported the claims with references to the
record or with other evidence. The Court also noted that the Petition was not verified by the defendant.

In response, the defendant sought leave to file an Amended Petition, which was granted. Thereafter, the defendant filed a
Second Amended Petition, largely identical to the Amended Petition, but which referenced exhibits filed along with the Petition in
an appendix. This Second Amended Petition was also not verified. The Court issued an Order indicating that the Petition would be
dismissed due to the failure of the defendant to verify the facts offered in support of the claims in the Petition. On September 14,
2009 counsel filed a Statement of Verification and Certification of Witnesses which included an Affidavit from psychiatrist George
Woods, M.D. who averred that based upon his review of the defendant’s history, including medical records concerning a head
injury the defendant suffered in 1994, and pro se pleadings the defendant filed in this matter, he did not believe that the defendant
was competent to waive any claims raised in the PCRA Petition.2 The Court then issued an ordering reaffirming the dismissal of
those claims identified in the Notice of Intention to Dismiss as being without merit as a matter of law but granting the defendant
a hearing on the following claims:

a) That portion of the claim raised in Section I which alleges that the defendant was not competent to effect a voluntary
waiver of his Miranda Rights;

b) The claim raised in Section VI which alleges that the Commonwealth failed to provide material exculpatory evidence
to the defendant in advance of trial;

c) The claim raised in Section VII which contends that trial counsel was ineffective for failing to challenge the competency
of the defendant at the time of trial and that sentencing phase counsel was ineffective for failing to present evidence of the
defendant’s medical and mental health history and other impairments as mitigating evidence in the sentencing phase; and

d) That portion of the claim raised in Section XVIII which contends that appellate counsel was ineffective for failing to raise
on appeal the claims regarding trial and sentencing phase counsel’s ineffectiveness identified in the paragraph c above.

The Supreme Court of Pennsylvania summarized the facts underlying the defendant’s convictions:

At approximately 10:00 p.m. on July 20, 1994, Beth Ann Anderson telephoned her friend and neighbor, Monique
Kohlman, and told her that “Gerald [is] downstairs banging on the door.” Anderson, who was using a portable phone,
asked Kohlman to stay on the line as she went to the door. Kohlman then heard Anderson say, “Who is it?” and then,
“Gerald.” A few seconds later an individual whose voice and accent Kohlman recognized as belonging to Appellant,
picked up the phone and spoke with Kohlman. He identified himself as ‘G’, which Kohlman recognized as Appellant’s
nickname. The phone was then placed down, and Kohlman heard Anderson say “ow” or “stop Gerald.” She then heard
the sounds of a struggle, and then Anderson saying, “Call the police.” After summoning the police, Kohlman went to
Anderson’s home, and, as she pounded on the front door, the police arrived and forced entry. Kohlman entered the house
and observed Anderson on the floor and Anderson’s 18--day-old baby, Melanie Watkins, lying on the couch. She tried
unsuccessfully to detect pulses on both victims. The police then asked her to wait outside on the front porch.

Another neighbor, Ronnie Williams, saw Appellant on the porch of the Anderson home during the evening of July 20,
1994. He said that he recognized Appellant as Anderson’s boyfriend, and that he saw him knocking on the front door to
her home. He did not see him enter, because he went to answer the phone. When he returned to the front door several
minutes later, the police had already arrived. The following day, Williams picked Appellant’s photo from a photo array as
the individual he saw. He also identified Appellant at trial as the person he had seen.

Pittsburgh Police Officer Talib Ghafoor responded to the call from Kohlman. Officer Ghafoor arrived as Kohlman
was trying to enter the residence. Upon entering, he observed Anderson on the floor and the baby on the couch. Anderson
had wounds to her face and the baby had what appeared to be a gunshot wound to the abdomen. When the officer
proceeded upstairs to secure the residence, he discovered the body of nine-year-old Charles Kevin Kelly, Jr. (“Kevin”) in
the hallway at the top of the stairs. Officer Ghafoor observed that Kevin had a bullet wound near his right ear and was
not moving or breathing.

Pittsburgh Homicide Detective Thomas Foley processed the crime scene. He testified that in the living room, where
the bodies of Anderson and her daughter were found, a coffee table had been upturned and its contents spilled on the
floor. Numerous spent .22 caliber shell casings, as well as several live rounds, were found throughout the room. Shell
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casings and spent bullets were also strewn about Kevin’s body. All three victims were warm to the touch, indicating recent
death. Forensic pathologist Leon Rozin, M.D., testified that the victims all died of multiple gunshot wounds: eighteen-day-
old Melanie Watkins had been shot twelve times; Beth Ann Anderson received eight shots to her trunk and head; and her
son Kevin was shot five times in the face, head, and neck. There was soot or powder stripling around many of the wounds,
indicating that the bullets had been fired at close range. The Commonwealth’s ballistics expert, Dr. Robert Levine of the
Allegheny County Crime Lab, testified that all of the spent cartridge casings found at the crime scene were discharged
from the same semi-automatic .22 caliber firearm, which was capable of holding a thirty-round clip. He additionally
indicated that the markings on the bullets found at the scene were consistent with having been fired from a “Tech .22”
semi-automatic handgun.

Appellant’s friend Keith Platt testified that he had been with Appellant at a bar until approximately 9:30 p.m. on the
night of the murders. One or two days after the crime, Appellant called Platt and said: “You know who this is. I’m not f---ing
around. You know what I’ve done. Shut up and listen.” Appellant then told Platt that he needed Platt to contact several mutu-
al acquaintances who owed Appellant money, and instruct them to send the money to Appellant. When Platt declined,
Appellant threatened to harm Platt and his family if he did not cooperate. Platt also testified that he knew Appellant only as
‘G,’ and did not learn that his actual name was Gerald until after the murders.

In May of 1995, FBI Special Agent Robert Bendetson and other members of the New York Fugitive Task Force appre-
hended Appellant in New York City, and informed him of his rights pursuant to Miranda v. Arizona, 384 U.S. 436, 479, 86
S.Ct. 1602, 1630, 16 L.Ed.2d 694 (1966). After waiving those rights orally and by executing a form to that effect, Appellant
gave the agent a statement. He said that, on the evening in question, he left Pittsburgh at approximately 7:00 in his grand-
mother’s car. He admitted having been at Anderson’s house earlier that day, but denied having argued with her. He said
that he drove to Fort Lee, New Jersey, left the car there, and took a bus into New York City. Although Appellant admitted
knowing that he was wanted for Anderson’s murder, he claimed not to have been aware of the deaths of his daughter
Melanie or Anderson’s son Kevin. He also admitted having seen an episode of the television show, “America’s Most
Wanted,” which featured a story about him, but claimed that he had not paid close enough attention to learn of the death
of his daughter, Melanie. He admitted further that he never inquired into Melanie’s well being after learning of
Anderson’s death.

On August, 3, 1995, Pittsburgh homicide Detectives Logan and McDonald drove to New York to bring Appellant back
for trial. After an extradition hearing at which Appellant was represented by New York counsel, Attorney Earl Rawlins,
Appellant and the two officers left for Pittsburgh. Detective Logan testified that, during the initial part of the drive,
Appellant was talkative, but confined the discussion to matters unrelated to the homicides. As they approached Somerset,
Pennsylvania, however, Appellant raised the topic of the killings. Detective Logan interrupted Appellant and advised him
of his rights. Appellant said that he understood his rights and agreed to make a statement, which Detective Logan tran-
scribed, and Appellant ultimately signed.

At the December 9, 1996, suppression hearing, Appellant denied having spoken to Detective Logan or Detective
McDonald about the killings during the trip from New York to Pittsburgh, and testified that he had not signed Detective
Logan’s notes which purported to memorialize his confession. The court denied the suppression request, reasoning that
Appellant was raising an issue of credibility for the jury, rather than a question of whether the alleged confession violated
his constitutional rights.

According to Detective Logan’s trial testimony, Appellant began his statement by saying that “he was not the monster
that the media and the police had panned him out to be.” He claimed that the killings were not premeditated, that they
were just “something that happened.” He indicated that he had become jealous of a man named Lou with whom Anderson
had begun spending time, and that he believed that Anderson was not being forthright with him regarding her relationship
with Lou. A day or so before the murders, Anderson had spurned a marriage proposal. Appellant was also upset that his
cousin Tyrone had stolen crack cocaine from him instead of bringing it from New York to Pittsburgh as instructed, and
that, when he told Anderson about it, she made him feel like a “chump.” On July 19, 1994, still upset from this series of
events, Appellant borrowed his grandmother’s car and drove towards Harrisburg on the turnpike, but then returned to
Pittsburgh, arriving the morning of the 20th. He had in his possession a Tech .22 semi-automatic handgun equipped with
a twenty-round clip. After driving around Pittsburgh and searching unsuccessfully for Tyrone, he visited his cousin Willa
in an effort to calm down. Appellant then drove to Anderson’s house, gained entry with his key, and found Anderson talking
on the phone, whereupon he walked into the kitchen, and then came back into the room where she was talking and shot
her. Appellant denied having picked up the phone and spoken to anyone.

After killing Anderson, Appellant heard the television on upstairs. When Appellant reached the top of the steps,
Anderson’s son Kevin, who had come into the upstairs hallway, made eye contact with Appellant and then grabbed
Appellant around the waist. At that point, Appellant decided to kill Kevin “because he knew who I was and what I had just
done.” He then pushed Kevin away and shot him. Appellant checked the rest of the second floor of the house and, finding
nobody else, proceeded back downstairs, where Anderson’s body was on the floor and Appellant’s daughter Melanie was
asleep on the couch. He then shot Melanie because he felt that he could not raise her, and he did not want anyone else to
do so. Appellant tucked the gun in his waistband and left Anderson’s residence, trying to look “normal.” He could not recall
how many times he had shot any of the victims. As he stopped to put gas in the car, he noticed that his ammunition clip was
empty. He then drove to New York, where he threw the gun into the incinerator of an apartment building.

When Appellant and the detectives arrived at the headquarters of the Homicide Unit in Pittsburgh, Appellant was
again advised of his rights; he then read and executed a pre-interrogation warning form in the presence of Detectives
Logan and McDonald, which contained Miranda warnings. Detective Logan reviewed his notes of Appellant’s statement
with Appellant, and asked Appellant to sign each page if it accurately reflected what he had told the detective. Appellant
signed the notes; after speaking with his mother by telephone, he declined to repeat his statement or have it tape-recorded.

Detective McDonald—who had been driving as Detective Logan transcribed Appellant’s statement—corroborated
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Detective Logan’s account of Appellant’s statement. He also indicated that he independently reviewed Detective Logan’s
notes to ensure their accuracy. A Pennsylvania State Police handwriting expert testified that the signatures on the pre-
interrogation form and on Detective Logan’s notes matched sample signatures provided by Appellant.

Appellant presented two character witnesses who testified to his reputation for peacefulness. He also testified in his
own behalf and denied involvement in the crime. He maintained that on the day of the killings he had left Pittsburgh in
his grandmother’s car at 7:00 p.m., and that he was on the Pennsylvania Turnpike en route to New York when the killings
occurred later that evening. He asserted that the statement produced by Detective Logan was fabricated, and that the
signatures on the notes and the pre-interrogation form were forged. He also claimed that Special Agent Bendetson had
lied about the content of their discussion, and that Monique Kohlman had lied about having heard his voice on the phone.
Additionally, he averred that his friend Keith Platt had lied about the threatening phone call that Platt allegedly received
from Appellant. During cross-examination, Appellant admitted having been involved in drug trafficking, and claimed
that, upon learning of the murders, he decided to stay in New York and conduct “illegal businesses” to pay for an attorney
in the event that he was subsequently arrested.

Commonwealth v. Watkins, 843 A.2d 1203, 107-1210 (Pa. 2003).

DISCUSSION
In order to obtain relief in the form of an evidentiary hearing, a petitioner must first properly plead his claims. 42 Pa. C.S.A

§9543. The PCRA provides:

(d) Evidentiary hearing.-

(1) Where a petitioner requests an evidentiary hearing, the petition shall include a signed certification as to each intended
witness stating the witness’s name, address, date of birth and substance of testimony and shall include any documents
material to that witness’s testimony. Failure to substantially comply with the requirements of this paragraph shall render
the proposed witness’s testimony inadmissible.

42 Pa. C.S.A. §9545(d). Indeed, it is axiomatic that the petitioner must set forth an offer of sufficient facts to prove at an appropriate
hearing, from which a reviewing court can conclude that trial counselor appellate counsel may have been ineffective. This offer
must be given before a hearing can be granted. Commonwealth v. Wells, 396 Pa. Super. 70, 578 A.2d 27, 32 (1990). It has been held
that “an evidentiary hearing is not a discovery tool wherein counsel may conduct investigation and interrogation to search for
support for vague or boilerplate allegations of ineffectiveness.” Id. Furthermore, a petitioner must attach affidavits, records, or
other documents, which are not a part of the record to his PCRA petition. Pa. R. Crim. P., Rule 902(A)(12) and 902.

The law in determining whether counsel is ineffective is well settled. On the issue of ineffective assistance of counsel under the
PCRA, the Supreme Court of Pennsylvania has stated:

The petitioner must still show by a preponderance of the evidence, ineffective assistance of counsel which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reasonable adjudication of guilt or
innocence could have taken place. This requires the petitioner to show: (1) that the claim is of arguable merit; (2) that
counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the errors and omissions
of counsel, there is a reasonable probability that the outcome of the proceeding would have been different.

Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999). See Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987);
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); 42 Pa. C.S.A. §9543(a)(2)(ii). Appellate counsel cannot be found
ineffective for failing to raise meritless claims. Commonwealth v. Tanner, 410 Pa. Super. 398, 600 A.2d 201, 206 (1991).

Regarding claims of layered ineffective assistance of counsel, our Supreme Court has stated:

[w]e now clarify that in order for a petitioner to properly raise and prevail on a layered ineffectiveness claim, sufficient
to warrant relief if meritorious, he must plead, present, and prove the ineffectiveness of Counsel 2 (appellate counsel),
which as we have seen, necessarily reaches back to the actions of Counsel 1 (trial counsel), To preserve (plead and present)
a claim that Counsel 2 was ineffective in our hypothetical situation, the petitioner must: (1) plead, in his PCRA petition,
that Counsel 2 was ineffective for failing to allege that Counsel 1 was ineffective for not objecting to the erroneous jury
instruction, see Commonwealth v. Marrero, 561 Pa. 100, 748 A.2d 202, 203, n.1 (2000); and (2) present argument on, i.e.,
develop, each prong of the Pierce test as to Counsel 2’s representation, in his briefs or other court memoranda. Then, and
only then, has the petitioner preserved a layered claim of ineffectiveness for the court to review; then, and only then, can
the court proceed to determine whether the petitioner has proved his layered claim.

Commonwealth v. McGill, 574 Pa. 574, 832 A.2d 1014, 1022 (2003).
A PCRA petitioner must comply with the requirements of the Act and the Rules before being entitled to a hearing. A hearing is

not to function as a fishing expedition for any possible evidence that may support some speculative claim of ineffectiveness.
Commonwealth v. Scott, 561 Pa. 617, 752 A.2d 871, 877 n.8 (2000). “Claims of ineffective assistance of counsel are not self-prov-
ing,” and undeveloped claims are insufficient to provide a basis for post conviction relief. Commonwealth v. Aaron Jones, 571 Pa.
112, 811 A.2d 994, 1003 (2002).

In order for counsel to be found ineffective on a claim premised upon counsel’s failure to call a witness, defendant must establish:

(1) the existence and availability of the witness; (2) counsel’s awareness of, or duty to know of, the witness; (3) the
willingness and ability of the witness to cooperate and appear on behalf of the defendant; and (4) the necessity of the
proposed testimony in order to avoid prejudice. Furthermore, to merit entitlement to an evidentiary hearing on a
claim of ineffectiveness, a defendant must “set forth an offer to prove at an appropriate hearing sufficient facts upon
which a reviewing court can conclude that ... counsel may have, in fact, been ineffective.”

Commonwealth v. Priovolos, 552 Pa. 364, 715 A.2d 420, 422 (1998) (citations omitted). See also Commonwealth v. Collins, 546 Pa.
616, 687 A.2d 1112, 1115 (1996), plurality, (petitioner must present facts in petition supporting each issue, and if not in record,
must identify affidavits, documents or other evidence proving the alleged facts); Pa.R.Crim.P., Rule 902(A)(12). The failure to call
any witness is not per se ineffective. Commonwealth v. Poindexter, 435 Pa.Super. 509, 646 A.2d 1211, 1216 (1994). The decision of
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which witnesses to call is a matter of trial strategy. Id. at 1217; See also Strickland v. Washington, 466 U.S. 668, 688, 690-691, 104
S.Ct. 2052, 2064-65, 2066, 80 L.Ed.2d 674 (1984). In order to find trial counsel ineffective, there must be some positive demonstration
that the testimony would have aided the case.

A claim will be considered previously litigated if the “highest appellate court in which the petitioner could have had review as
a matter of right has ruled on the merits of an issue.” 42 Pa, C.S.A. § 9544 (a) (2). Where the highest appellate court has ruled on
an issue substantially similar to the ineffectiveness claim being raised, it will be considered to have been previously litigated.
Commonwealth v. Derk, 913 A.2d 875, 883 (Pa. Super. 2006). A PCRA petitioner cannot obtain relief simply by raising the previ-
ously litigate claim in the guise of an alternate theory.

I. Competence
The first issue the Court must address arises from the defendant’s stated desire that his attorneys not pursue any claims related

to his mental health. The defendant, in several pro se pleadings filed with the Court and in open court during the PCRA hearing,
denied the accuracy of many of the facts alleged in the PCRA Petition filed his behalf. He denied that he had any mental health
issues and demanded that his attorneys not pursue them. He did not, however, demand that his attorneys withdraw from represent-
ing him or withdraw the Petition in its entirety. He wanted a number of issues pursued, but was adamant that he was not mentally ill
and that his attorneys not pursue any claims which allege that he is, or was, mentally ill. Defense counsel avers that the defendant is
not competent to waive any claims and offered Dr. Woods testimony in support of that claim. Because of the defendant’s allegations,
the Court directed that he be evaluated for competency at the Allegheny County Behavior Clinic prior to the hearing.

At the PCRA hearing, Christine Martone, M.D., the director of the Clinic testified that she had met with and evaluated the defen-
dant to determine his competency. She believed, to a reasonable degree of medical certainty, that the defendant was competent.
Defense counsel presented Dr. Woods’ testimony. Dr. Woods did not interview the defendant as the defendant refused to meet with
him. He based his opinion as to the defendant’s competency largely on a review of records from the Bronx Hospital related to a
head injury the defendant suffered in the summer of 1994, after the murders but prior to his arrest. He also reviewed records from
the defendant’s childhood. He testified that he has “real concerns” about the defendant’s ability to waive any PCRA claims. (HT
33) He believed that the defendant’s brain injury “impaired” his ability to waive claims. (HT 66). Dr. Woods also testified that the
defendant was not competent to stand trial in 1996 or to waive his Miranda rights following his arrest. In explaining why he thought
he was not competent at the time of his trial, 16 years ago, he said that the defendant did know who the officers of the Court were;
did know what he was charged with and was able to understand the proceedings. He was not, however, able to “rationally” assist
his attorney.

The commonwealth presented testimony from Bruce Wright, M.D, a psychiatrist. He attempted to interview the defendant at
SCI Rockview, but the defendant refused to meet with him. (HT 146). He reviewed the Amended Petition, the records from Bronx
Hospital, the declarations from Dr. Woods, Dr. William Musser3 and Dr. Robert Wettstein4, and the letter in application sent to this
Court by the defendant. (HT 146-147). He stated that because he was unable to interview the defendant, he could not offer an opin-
ion as to the defendant’s current competence. (HT 148). He noted that some of the indicia of brain injury identified by Dr. Woods,
specifically explosiveness, coarseness and disinhibition, were evidently present prior to the brain injury in light of his criminal
conduct before the injury, including several arrests mentioned by Dr. Woods, as well as the very crimes he was convicted of in this
matter. (HT 153). Dr. Wright did not see anything in the records or in the defendant’s conduct during the PCRA hearing that
suggested that he was not competent.

Our Supreme Court has observed:

A defendant is presumed to be competent to stand trial. Thus, the burden is on the defendant to prove, by a prepon-
derance of the evidence, that he was incompetent to stand trial. In order to prove that he was incompetent, the defendant
must establish that he was either unable to understand the nature of the proceedings against him or unable to participate
in his own defense.

Stated otherwise, the relevant question in a competency determination is whether the defendant has sufficient
ability at the pertinent time to consult with counsel with a reasonable degree of rational understanding, and to have a
rational as well as a factual understanding of the proceedings.

Commonwealth v. Flor, 998 A.2d 606, 617 (2010). Defense counsel failed to meet this burden. Neither the defense nor common-
wealth experts evaluated the defendant in person. Dr. Martone did. She had all of the information available to the other witnesses
but also had the opportunity to evaluate the defendant in person. Both Drs. Wright and Woods recognized the importance of a
personal interview. Dr. Woods said, “It’s important, if possible, to interview the person …” and acknowledged that there are
“... limitations that come from not being able to see ...” the subject. (HT 23-24). Dr. Wright opined that “... in order to render an
opinion regarding his competency, an examination is imperative in this situation.” (HT 147). Dr. Wettstein testified that an opinion
as to competency offered by a psychiatrist who did not examine the subject would be of “questionable” value. (HT 124) All three
were right about the importance of a personal evaluation. An interview is important and the lack of one diminishes the value of an
opinion as to competency offered by an expert who did not conduct a personal interview. Dr. Martone’s opinion, having been based
on a personal interview, was more convincing and carried substantially more weight than the opinion of Dr. Woods. Dr. Woods’
opinion was of minimal value. Accordingly, the Court finds that the defendant was competent at the time of the PCRA hearing.5

Although this Court concludes that the defendant is competent and, thus, capable of waiving his right to pursue PCRA relief
pursuant to Commonwealth v. Haag, 809 A.2d 271 (Pa. 2002) and Commonwealth v. Saranchak, 810 A.2d 1197 (Pa. 2002), that does
not end the inquiry. Here, unlike in Haag and Saranchak, this defendant does not want to waive his right to collateral review entirely
and has not indicated that he wants his attorneys to withdraw. Under these circumstances, given the prohibition on hybrid repre-
sentation, Commonwealth v. Willis, 29 A.3d 393 (Pa. Super 2011), the Court cannot direct his attorneys to not pursue the claims he
objects to and cannot deem them waived. The defendant has the right to represent himself or to be represented by counsel, but he
has no right to both. As he has not sought to have his attorneys withdraw, this Court will address the counseled claims on their merits.6

II. Counsel’s Ineffectiveness for not Seeking to Suppress Statement Based on Defendant’s Lack of Competence to Waive
Miranda

The first counseled claim alleges that trial counsel was ineffective for not seeking to suppress the defendant’s statement on the
basis that he was not competent to waive his Miranda rights. It was the defendant’s burden to prove by a preponderance of the
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evidence that he was not competent to waive his Miranda rights and that counsel knew or should have known of his lack of
competence. Commonwealth v. Moore, 805 A.2d 1212 (Pa. 2002). The defendant proved neither at the hearing.

First, the Court would note that at the suppression hearing and trial, the defendant testified that the statement was a complete
fabrication. He denied making any statement and further contended his signature on Detective Logan’s notes was a forgery. The
testimony of Detective Logan and his partner, as well as the handwriting expert who stated that the signatures on the notes matched
known writing samples from the defendant, convinced this Court otherwise. The suppression motion was denied both because the
Court found that the defendant’s statement was made after a knowing, voluntary and intelligent decision to waive his Miranda
rights and because the defendant’s claim that he never made the statement was not a basis to suppress the statement. Whether the
statement was made or not was a matter to be determined by the jury.

To prevail on this claim, the defendant had to establish that trial counsel had no reasonable basis for not seeking to suppress
the statement based upon the defendant’s lack of competence to waive his Miranda rights. “Generally, where matters of strategy
and tactics are concerned, counsel’s assistance is deemed constitutionally effective if he chose a particular course that had some
reasonable basis designed to effectuate his client’s interests.” Commonwealth v. Miller, 819 A.2d 504, 517 (Pa. 2002).

Trial counsel explained why he did not seek to suppress the statement based on the defendant’s lack of competence:

But ultimately, the motion to suppress was filed based on my conversations with Mr. Watkins, and there was nothing in
the conversations I had with him or was present with when he was having conversations with Mr. Rawlins in Allegheny
County that caused me to believe that he wasn’t functioning properly, that he didn’t understand what was going on. In
fact, he was very clear about a number of things, not the least of which was when we initially met with him, early on met
with him, Mr. Rawlins and myself, we were talking about certain affirmative defenses.

(HT 150). PCRA counsel also asked trial counsel whether the information contained in the Bronx Hospital records7 or in FBI
reports would have been helpful in connection with the suppression motion. Trial counsel was then asked if the reference in FBI
reports to the defendant’s use of the drug PCP would have assisted him. He responded that it would not since the defendant had
been in custody for several months before he was transported back to Pittsburgh and, accordingly, he would not have been using
drugs at that time. (HT 153). Counsel said that the defendant “... didn’t present himself in any way that caused any concern.” (HT 154).

When asked about whether the information contained in the Bronx Hospital records would have caused him to investigate the
defendant’s competence in connection with the Motion to Suppress, trial counsel said that he did not know “... because Mr. Watkins
presented himself to me, and in my presence presented himself to Mr. Rawlins, who I presume knew Mr. Watkins better that I did,
Mr. Watkins seemed to be clear about what had occurred, what had happened, wheat had transpired, where he wanted the case to
go and what he wanted presented.” (Ht 159-160). According to trial counsel the defendant was not impulsive but, rather, “... seemed
to be making very deliberate and thought-out decisions.” (HT 160).

Trial counsel also testified that he did not have a specific recollection whether information contained in the FBI files he
reviewed at the PCRA hearing had information that he did not have at the time of trial. He noted that some of what he saw in those
records clearly involved information he had from police reports. He recognized the names Willa Mae Harper, Keith Wayne Platt
and Greene as being mentioned in reports he did have. (HT 170).

PCRA counsel next offered the testimony of Dr. Musser and Dr. Woods with regard to the defendant’s competence. Dr. Musser,
a psychiatrist and neurologist, offered no opinion as the defendant’s competence; he testified only to the nature of the defendant
head injury and the typical sequalae of that injury. He offered no opinion on whether the defendant actually suffered from the
typical impairments seen in patients with the type of injury the defendant experienced.

Dr. Woods, a psychiatrist, testified that based upon his review of the Bronx Hospital records, the report of Dr. Musser, the tran-
script from the trial and suppression hearing and the defendant’s pro se pleadings, he believed that the defendant has not been
competent since suffering the head injury. He was not competent, claimed Dr. Woods, to knowingly, intelligently and voluntarily
waive his Miranda rights; to proceed to trial and to waive any PCRA claims.

Robert Wettstein, M.D., was also called by the defendant. Dr. Wettstein, a psychiatrist, evaluated the defendant in 1996 at the
request of defense counsel. He interviewed the defendant twice, reviewed the Bronx Hospital records and interviewed the defen-
dants’ mother. (HT 116). The defendant told him about his experiences in the drug treatment program and his encounters with the
police. (HT 117). At that time, he concluded that the defendant was competent to stand trial and competent to waive his Miranda
rights and give a voluntary statement. (HT 118). The only mental disorder he diagnosed was narcissistic personality disorder. He
was not able to diagnose any disorder that could be offered in mitigation. (HT 118). He specifically addressed the head injury in
the report he prepared in 1996, stating: “... he suffered a head injury in New York just three days following the alleged homicide,
though there was no basis on clinical examination to accurately conclude that the defendant could not have proceeded as compe-
tent to stand trial because of that injury.” (HT 119).

Although Dr. Wettstein testified at the PCRA hearing that had he been provided with the additional information provided by
PCRA counsel his opinion “could” have been different, he did not recant his opinion offered in 1996 that the defendant was com-
petent to stand trial, competent to waive his Miranda rights and not affected by any mental disorder that would have supported
mitigation. Moreover, the “information” that caused him to conclude he might have had a different opinion was provided to him
orally by defense counsel. He did not review any records before authoring his declaration. He saw the records for the first time
when he was shown them during is direct testimony. (HT 119). Dr. Wettstein did not say that the new information could change his
opinion as to the defendant’s competence; only that it might have allowed him to give helpful testimony as the defendant’s mental
state or mental health. (HT 122-123).

The defendant did not prove at the PCRA hearing that he was not competent to waive his Miranda rights or that counsel had no
reasonable basis to not seek to suppress the statement based on his incompetence. Dr. Wood’s opinion that the defendant was not
competent in 1996 is of limited value. He claimed that the defendant was essentially rendered permanently incompetent as a result
of the head injury, but reached that conclusion without ever speaking with the defendant. That opinion is contradicted by two
psychiatrists who did interview the defendant. Dr. Martone concluded that the defendant was presently competent. Dr. Wood’s
opinion to the contrary is heavily outweighed by the opinions of Drs. Wettstein and Martone.

The observations of trial counsel, who met frequently with the defendant as they prepared for trial, also helps to defeat the claim
that the defendant was not competent in 1996. Trial counsel testified that he observed nothing about the defendant that would cause
him to have concerns over his competence. The defendant testified at both the suppression hearing and the trial, which provided
this Court with the opportunity to observe the defendant’s demeanor. The Supreme Court in Commonwealth v. Puskar, observed:
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Furthermore, there is force to the PCRA court’s assessment that trial counsel’s and its own contemporaneous observa-
tions regarding appellant’s competency to waive mitigation must be given consideration, since these observations are
relevant to assessing trial counsel’s conduct at the time of the waiver and the penalty phase proceedings.

951 A.2d 267, 277 (2008). This Court saw nothing that would have caused concern about the defendants’ competence. Trial counsel
was not ineffective for failing to suppress on the basis that the defendant was not competent because the evidence establishes that
defendant was competent when he provided the statement.8

III. Brady Violations
At section IV, the defendant claimed that the Commonwealth withheld discoverable, exculpatory evidence, in violation of Brady

v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). The Pennsylvania Supreme Court, in Commonwealth v. Lambert,
884 A.2d 848 (2005) summarized the principles of Brady:

The law governing alleged Brady violations is well-settled. In Brady, the United States Supreme Court held that “the
suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence
is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.” Brady, 373 U.S.
at 87, 83 S.Ct. at 1196-97. The Supreme Court subsequently held that the duty to disclose such evidence is applicable even
if there has been no request by the accused, United States v. Agurs, 427 U.S. 97, 107, 96 S.Ct. 2392, 2399, 49 L.Ed.2d 342
(1976), and that the duty may encompass impeachment evidence as well as directly exculpatory evidence, United States
v. Bagley, 473 U.S. 667, 676-77, 105 S.Ct. 3375, 3380-81, 87 L.Ed.2d 481 (1985). Furthermore, the prosecution’s Brady obli-
gation extends to exculpatory evidence in the files of police agencies of the same government bringing the prosecution.
Kyles v. Whitley, 514 U.S. 419, 438, 115 S.Ct. 1555, 1568, 131 L.Ed.2d 490 (1995); Commonwealth v. Burke, 566 Pa. 402,
781 A.2d 1136, 1142 (2001).

On the question of materiality, the Court has noted that “[s]uch evidence is material ‘if there is a reasonable proba-
bility that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.’ ”
Strickler v. Greene, 527 U.S. 263, 280, 119 S.Ct. 1936, 1948, 144 L.Ed.2d 286 (1999) (quoting Bagley, 473 U.S. at 682, 105
S.Ct. at 3383). The materiality inquiry is not just a matter of determining whether, after discounting the inculpatory
evidence in light of the undisclosed evidence, the remaining evidence is sufficient to support the jury’s conclusions.
“Rather, the question is whether ‘the favorable evidence could reasonably be taken to put the whole case in such a differ-
ent light as to undermine confidence in the verdict. Strickler, 527 U.S. at 290, 119 S.Ct. at 1952 (quoting Kyles, 514 U.S.
at 435, 115 S.Ct. at 1566). “Thus, there are three necessary components that demonstrate a violation of the Brady stric-
tures: the evidence was favorable to the accused, either because it is exculpatory or because it impeaches; the evidence
was suppressed by the prosecution, either willfully or inadvertently; and prejudice ensued.” Burke, 781 A.2d at 1141
(citing Strickler, 527 U.S. at 281-82, 119 S.Ct. at 1948).

Importantly, the Court has noted that the duty imposed upon the prosecution under Brady is a limited one. See, e.g.,
Weatherford v. Bursey, 429 U.S. 545, 559, 97 S.Ct. 837, 846, 51 L.Ed.2d 30 (1977) (“[t]here is no general constitutional right
to discovery in a criminal case, and Brady did not create one”); see also Kyles, 514 U.S. at 436-37, 115 S.Ct. at 1567 (“[T]he
Constitution is not violated every time the government fails or chooses not to disclose evidence that might prove helpful
to the defense.... We have never held that the Constitution demands an open file policy ....”). This Court has also recog-
nized Brady’s limited requirements, and has noted that Brady does not grant a criminal defendant unfettered access to
the Commonwealth’s files. See Commonwealth v. Edmiston, 578 Pa. 284, 851 A.2d 883, 887 n. 3 (2004) (defendant has no
general right under the Constitution or Brady to search Commonwealth files); Commonwealth v. Williams, 557 Pa. 207,
732 A.2d 1167, 1176 (1999) (“[T]he Commonwealth is, in the first instance, the judge of what information must be dis-
closed.... ‘Defense counsel has no constitutional right to conduct his own search of the State’s files to argue relevance.’ ”)
(quoting Pennsylvania v. Ritchie, 480 U.S. 39, 59, 107 S.Ct. 989, 1002, 4 L.Ed.2d 40 (1987)); Commonwealth v. Counterman,
553 Pa. 370, 719 A.2d 284, 297 (1998), cert. denied, 528 U.S. 836, 120 S.Ct. 97, 145 L.Ed.2d 82 (1999) (Brady is not a
general rule of discovery in criminal cases).

at 854.

The defendant did not prove that any of the “...three necessary components that demonstrate a violation of the Brady strictures...”
were present. First, the defendant has not established that the material he claims to have been withheld was ever in the control of
the office of the District Attorney. The District Attorney could not have suppressed, either willfully or inadvertently, material it did
not possess. The trial prosecutor, former Deputy District Attorney W. Christopher Conrad, testified that he turned over every report
or other document he had in his possession, including some materials he received from the FBI. (HT 126). He did not have in his
possession the FBI materials identified by PCRA counsel. (HT 126). He reviewed those materials and was certain that he had never
seen those documents and that they were not in the Pittsburgh Police Department file either. (HT 126). As the Supreme Court
observed in Lambert, “... the prosecution’s Brady obligation extends to exculpatory evidence in the files of police agencies of the
same government bringing the prosecution. Kyles v. Whitley. 514 U.S. 419, 438, 115 S.Ct. 1555, 1568, 131 L.Ed.2d 490 (1995);
Commonwealth v. Burke, 566 Pa. 402, 781 A.2d 1136, 1142 (2001).” Id.

The defendant also failed to prove that the material constituted exculpatory evidence. It consisted entirely of hearsay state-
ments obtained while the FBI was trying to locate the defendant, who was a fugitive for a year after the murders. Exhibit R was a
report of an interview with a federal inmate, Solomon Givens, who said that his girlfriend told him that she had heard on the street
that the victims were killed as a payback to the defendant because he has stiffed someone in a drug deal. This triple level hearsay
did not constitute admissible evidence. While material that leads to admissible evidence can still considered Brady material, the
defendant has not established that the information provided by Givens was anything more than unsubstantiated rumors heard on
the street. It was the defendant’s burden to prove that the undisclosed information was exculpatory and he failed to do that with
regard to the information from Givens. The information in Exhibit S was likewise nothing more than unsubstantiated rumors.

The hearsay statements that constitute the alleged Brady material would not have been admissible. Solomon Givens would not
have been permitted to testify about what his girlfriend told him she heard about the reason for the killings. His girlfriend would
not have been able to relate those rumors either. The rumors about the defendant ripping people off and a contract being placed
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his life would likewise not have been admitted into evidence. In order to show prejudice, the defendant needed to show what
evidence would have been admitted and how it would have changed the outcome of the trial. “‘Certainly, information withheld by
the prosecution is not material unless the information consists of, or would lead directly to, evidence admissible at trial for either
substantive or impeachment purposes.’ United States v. Phillip, supra, 948 F.2d at 249.” Commonwealth v. Santiago, 654 A.2d 1062,
1080 (Pa.Super.,1994).

Finally, the defendant failed to demonstrate any prejudice. In addition to the information being largely hearsay, it also would
have had no impact had it somehow been admitted. The evidence that the defendant was the person who shot these victims was
overwhelming. The victim was on the phone with a friend when the defendant came to the house and began to pound on the door.
Beth Anderson identified him by name to her friend and her friend identified the male voice she heard as being the defendant’s.
She said that the defendant spoke with her briefly and identified himself as “G”, the defendant’s nickname hanging up the phone.
This occurred only moments before the victims’ bodies were found.

A neighbor identified the defendant as the man he saw pounding on the victim’s door at the same time. After being momentarily
distracted to take a phone call, the neighbor then saw the police arrive at the house. The bodies were discovered when the police
then entered the house. The defendant also called an acquaintance in the days after the murders and demanded that he collect
some unpaid drug debts for the defendant, telling him that he needed the money and “You know what I’ve done.” In addition, the
defendant confessed. He provided a detailed statement that was wholly consistent with the physical evidence. After being given
the opportunity to read the notes of the interview taken by the detective, the defendant signed each page, verifying the accuracy
of the detective’s notes.

In determining whether a “reasonable probability” of a different outcome has been established, the “question is not whether
the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he
received a fair trial, understood as a trial resulting in a verdict worthy of confidence.” Commonwealth v. Dennis, 17 A.3d 297, 308
(Pa. 2011); In light of the overwhelming evidence of the defendant’s guilt, a couple of rumors about other possible killers could
have had no effect on the outcome of the trial. It would not have “... put the whole case in such a different light as to undermine
confidence in the verdict.” Lambert, Supra. See Commonwealth v. Chambers, 807 A.2d 872, 887 (2002) (“The mere possibility that
an item of undisclosed information might have helped the defense, or might have affected the outcome of the trial, does not estab-
lish materiality in the constitutional sense.”) (quoting Agurs, 427 U.S. at 109-10, 96 S.Ct. at 2400).

IV. Ineffective Counsel for Failing to Challenge Trial Competency and Failing to Present Mental Health Mitigation
Evidence

The Amended Petition averred that trial counsel was ineffective for failing to challenge the competency of the defendant at
the time of trial and that sentencing phase counsel was ineffective for failing to present evidence of the defendant’s medical and
mental health history and other impairments as mitigating evidence in the sentencing phase. Turning first to the claim regarding
competence, counsel was not ineffective for failing to challenge the defendant’s competence to stand trial because it is clear that
the defendant was competent. It was the defendant’s burden to demonstrate by a preponderance of the evidence that he was not
competent to stand trial in 1996 and that counsel was ineffective for not making that claim. There is no need to evaluate counsel’s
effectiveness with regard to this claim because the evidence the defendant presented at the PCRA hearing failed to carry the
burden of proving that the defendant was not competent in 1996. This Court explained its reasons for rejecting the opinion of Dr.
Woods in Section II above and that analysis need not be repeated here in detail. The Court weighed the opinion of Dr. Woods
against the opinion of Dr. Wright, the opinion held by Dr. Wettstein after evaluating the defendant in 1996, the opinion of Dr.
Martone as to the defendant’s competence when she evaluated him in 2009, the testimony of trial counsel and this Court’s own
observations of the defendant at the time of his trial and concluded that the preponderance of the evidence demonstrated that the
defendant was competent.

The defendant claims also that penalty phase counsel was ineffective for not presenting evidence of the defendant’s mental
health and medical history during the sentencing phase. The defendant points to both the effects of the brain injury he suffered
after the murders as well as the information from his childhood in support of this claim.

The Pennsylvania Supreme Court recently addressed ineffectiveness claims based on a alleged failure to present mitigation
evidence in Commonwealth v. Gibson, 19 A.3d 512 (2011):

Presently, the ineffectiveness claim pertains only to the penalty phase of trial, and this Court has previously deter-
mined that the arguable-merit and no-reasonable-strategy aspects of the test have been satisfied. Thus, Appellee was
required, on remand, to prove prejudice—that is, a reasonable probability that, but for trial counsel’s deficient perform-
ance, the outcome of the proceeding would have been different because at least one juror would have concluded that the
mitigating circumstances outweighed (or were as weighty as) the aggravating ones. See 42 Pa.C.S. § 9711(c)(1)(iv);
Commonwealth v. Beasley, 600 Pa. 458, 483, 967 A.2d 376, 391 (2009). In the present context, where the jury found at least
one mitigating circumstance, the question is whether there is a reasonable probability that, had the PCRA evidence been
adduced at the penalty phase, Appellee would have been able to prove at least one additional mitigating circumstance,
and at least one juror would have concluded that the mitigating circumstances collectively outweighed the aggravating
ones. See Commonwealth v. Lesko, — Pa. —, —, 15 A.3d 345, 383 (2011) (quoting Commonwealth v. Brown, 582 Pa. 461,
481, 872 A.2d 1139, 1150-51 (2005)).

at 526. Thus, the defendant had the burden of establishing that there is a reasonable probability that, had evidence presented at
the PCRA hearing been presented at trial, it would have established one or more additional mitigating factors that would have
caused at least one juror to conclude that the mitigating circumstances outweighed the aggravating.

With regard to the evidence related to the alleged organic brain injury, that evidence, as a matter of law, could not have estab-
lished another mitigating circumstance. The brain injury occurred after the murders and could not, therefore, have formed a basis
for either of the mental health mitigating factors provided for in the capital sentencing statute. Those are found at 42 Pa. C.S.A. §
9711(e)(2) (“The defendant was under the influence of extreme mental or emotional disturbance”) and 42 Pa C.S.A. § 9711(e)(3)
(“The capacity of the defendant to appreciate the criminality of his conduct or to conform his conduct to the requirements of law
was substantially impaired.”).

In Commonwealth v. Rice, 795 A.2d 340 (Pa. 2002), the Supreme Court rejected a claim that counsel was ineffective for failing
to present evidence of evidence in support of the § 9711 (e) (2) mitigator:
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Appellant argues that the trial court erred when it refused to instruct on the mitigating factor of extreme mental or
emotional disturbance at the time of the crime. See 42 Pa.C.S. § 9711(e)(2). We conclude that the trial court did not err.

A defendant is entitled to an instruction on a mitigating circumstance only when the defendant has presented some
evidence to support such circumstance. 42 Pa.C.S. § 9711(c)(1)(ii). Appellant argues that the testimony of three witnesses,
Grace Flannery, Leondra Rice, and Dr. Allen Tepper, warranted an instruction on the extreme mental or emotional
disturbance mitigating circumstance.

We have reviewed the record and conclude that Appellant failed to present evidence that he had been under the
influence of extreme mental or emotional disturbance at the time of the crime. Grace Flannery, a drug and alcohol abuse
counselor, testified that she treated Appellant for drug and alcohol addiction from January through March of 1995. (N.T.
12/11/98, pp. 97-103). The treatment sessions occurred over one year before Appellant committed the crimes at issue and
Flannery did not offer any opinion as to Appellant’s mental or emotional state on the night of the shootings. Next, Leondra
Rice, Appellant’s father, testified that Appellant was under the influence of drugs around four or five o’clock in the after-
noon the day of the crime. (N.T. 12/14/98, pp. 37-38). Eight hours elapsed between when Mr. Rice saw Appellant and when
Appellant fired shots in the bar. Mr. Rice did not testify that Appellant was high at the time of the crime. Finally, Dr.
Tepper, the defense’s clinical psychologist, testified that Appellant had a lower-than average IQ and was drug dependent,
but that he did not exhibit signs of severe mental illness or psychotic disturbance.(N.T. 12/14/98, pp. 56-68). Additionally,
Dr. Tepper also indicated that his opinion of the psychological state of Appellant had nothing to do with Appellant’s mental
state the night of the murders. (N.T. 12/14/98, pp. 129-130, 135). We hold that the trial court did not err by declining to
instruct on this mitigating circumstance because Appellant failed to present any evidence that he had been suffering from
an extreme mental or emotional disturbance at the time of the crime.

795 A.2d 340, 353-355 (emphasis added).
The “extreme mental or emotional disturbance” must have existed at the time the crime was committed in order for this mitigat-

ing circumstance to apply. The Supreme Court repeatedly referenced the “night of” or “time of” the crime in the passage from Rice
included above. The clear import of this is to limit this mitigation circumstance to conditions that affected the defendant when he
committed the crimes. Similarly, section 9711 (e)(3) can only be interpreted to provide mitigation if the impairment of the “...capacity
of the defendant to appreciate the criminality of his conduct or to conform his conduct to the requirements of law” existed when the
offense was committed. Accordingly, the organic brain disorder diagnosed by Drs. Musser and Woods was not relevant to these two
mitigating factors. Had such testimony been presented, it could not have resulted in they jury finding these mitigating circumstances.
It could only have been relevant to the “catch-all” mitigating circumstance provided for at § 9711 (e) (8), which is the mitigating
circumstance that the jury found had been proven at trial. Since evidence of the brain injury could not have established another
mitigating circumstance, pursuant to Gibson, Lesko and Brown, Supra., the failure of defense counsel to present evidence of the brain
injury could not have prejudiced the defendant and counsel was not ineffective for failing to present such evidence.

That leaves the testimony of Dr. Woods concerning the information about the defendant’s childhood and early adult life. The
defendant’s burden was to prove that had this information, and the testimony of Dr. Woods about this information, been presented
to the jury, there exists a reasonable probability that it would have led at least one juror to find another mitigating circumstance
to be present and determined that the mitigating circumstances outweighed the aggravating circumstances proven. As with the
organic brain injury evidence, it is not enough for the evidence of the defendant’s youth and that effect on his mental health to
make the catch-all mitigating circumstance found by the jury stronger; the defendant had to prove that another mitigating circum-
stance would have been proven and that there was a reasonable probability that at least one juror would have found that that new
mitigating circumstance evidence outweigh the aggravating circumstances. In making this assessment, a Court should “....reweigh
the evidence in aggravation against the totality of the mitigating evidence, which includes the evidence presented at the penalty
hearing and the evidence that would have been presented had counsel conducted a proper investigation.” Gibson, 19 A.3d at 526.

The only two mitigating circumstances that could possibly have been proven by the additional mitigating evidence presented at
the PCRA hearing were those found at § 9711 (e) (2) and (e) (3). When asked if he came to any conclusions regarding mitigating
evidence in the case, Dr. Woods responded, “The mitigating evidence that has been presented so far, much of it has been filtered
through Mr. Watkins, and certainly there are letters from his mother, for example, and other records that are inconsistent with Mr.
Watkins; presentation, and those records I believe are mitigating.” (HT 32-33). Nowhere in this answer is there any reference to
“extreme emotional or mental disturbance” or the “substantial impairment” of the defendant’s ability to “... appreciate the crimi-
nality of his conduct or conform his conduct to the requirements of the law.” Later, Dr. Woods was shown several exhibits. The
included a handwritten letter from the defendant’s mother to penalty phase counsel (Exhibit 8); Dwight Morrow High School
records (Exhibit C); New York Military Academy Records (Exhibit K); Harrington Police Department records (Exhibit M);
Englewood Cliffs Police Department records (Exhibit N); and a discharge sheet from the KIDS program (Exhibit W).9

Dr. Wood’s discussed the what these records showed that he thought significant:

A number of academic programs, or at least two programs that were outside his home. He was in the Military
Academy. He was also in the KIDS Program. And in the fairly long letter that his mother wrote, I believe it is 27 pages,
she describes attempts to put Mr. Watkins in safe circumstances, and she also describes her significant work history and
the fact that these placements were–these positions were often secondary to the significant amount of work that she did.
She was often two jobs. She was able to become a nurse. And because of that, what we really see is a parent that was finan-
cially attempting be everything she possibly could, to involve Mr. Watkins in military academies and circumstances that
provide him the substance and support that she was not able to provide him because of her history, because she was not
able to provide him because of the amount of time that she, in fact, could not give him herself.

(HT 79- 80). Or. Woods then takes the remarkable leap that a mother who works to support her son, thereby leaving him alone at
times, and who sends him to a private school and a treatment program is somehow “neglectful”. (HT 82).

He then commented on the abrupt departure of the defendant from the military school:

The withdrawal by Mr. Watkins occurred in the middle of night. His mother came and picked him up. What I thought
was particularly relevant about the fact Mr. Watkins left in the middle of the night, his mother came and picked him up
and brought him back, is there was no follow-up. If you look at the records, they really comment on the fact Ms. Watkins
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never called back to find out what actually had happened.

Apparently there had been some intimation that he was going to be in a fight or something like that, but there was
no family communication once he left as to really determine what occurred at the military school.

He was in good standing. His grades, although not stellar, were certainly not to the point where he was failing or
anything like that. So they’re really inconsistent with the type of personality disorder that you might think in this kind
of situation.

(HT 83) (emphasis added). Thus, the records from the military academy showed, according to Or. Woods, that the defendant “...was
in good standing...” with passing grades and these were “inconsistent with the type of personality disorder that you might think in
this kind of situation.” (HT 83). The discharge records from the KIDS program also demonstrated that “... there was no issue with
him in the program. No finding that eh was being kicked out of the program. He was not in danger of being kicked out of the
program. So, in that sense, there was no - - again, nothing consistent with a personality-structure problem.” (HT 84). What Dr.
Woods concluded from these records is that he would have asked for more information. (HT 85). When asked if the defendant
has Post Traumatic Stress Disorder as a result of the childhood experiences revealed in these records, Dr. Woods replied, “It’s
difficult to say.” (HT 86). He goes on to note that the defendant denied that he had been subject to any mistreatment at the KIDS
facility. (HT 86).

Dr. Woods was asked about what factors in the defendant’s childhood could induce a trauma history in the defendant, and he
pointed to drug use as an adolescent and the fact that his mother worked hard to keep the family together. (HT 87). He said that
had he testified at trial he would have said that these childhood experiences were mitigating. (HT 88). He did not explain why they
were mitigating; he did not state that they showed that the defendant was under extreme emotional or mental distress; he did not
say that they impaired the defendant’s ability to appreciate the criminality of his conduct or to conform his conduct to the require-
ments of the law. He simply offered the opinion that they were “mitigating.”

Dr. Woods also talked about an interaction that the defendant had with the police when he was arrested on a bus and refused to
provide his name. The police report indicated that he was drunk.10 He said that this information demonstrated “some drug use”.
When asked why this was mitigating, Dr. Woods responded:

Mitigation and the question of mitigation in terms of drug use is coupled with an inability to conform one’s behavior to
the law, which is obviously different than the affirmative defenses, you know, insanity or diminished capacity, et cetera.
So they’re really aimed at providing some understanding of the social history of who this person is after they have been
convicted of a crime. And that’s exactly what this type of -- in my opinion, that’s exactly what this type of record early in
Mr. Watson’s life would reflect – Watkins.

(HT 90).

Of note, there are two things missing from Dr. Wood’s testimony. First, any opinion that the defendant, at the time of the offenses,
was “under the influence of extreme mental of emotional disturbance”, and, second, any opinion that, at the time of the offenses, the
defendant’s capacity to “appreciate the criminality of his conduct or to conform his conduct to the requirements of the law was
substantially impaired.” 42 Pa. C.S.A. § 9711 (e) (2) and (e) (3). It is not surprising that Dr. Woods was unable to offer either of
these opinions given the rather unremarkable nature of the defendant’s childhood. The records offered at the hearing concerning
his schooling, his participation in the KIDS treatment and his rather minor run-ins with the law offer nothing in the way of miti-
gation. The testimony of Dr. Woods, devoid as it was of any opinions relevant to the statutory mitigating circumstances, offered
nothing in support of the relevant statutory mitigating circumstances. If anything, the testimony of Dr. Woods regarding the defen-
dant’s life prior to the murder of the victims establishes that penalty phase counsel had little hope of presenting much in the way
of mitigation.

The scant evidence of mitigation offered by Dr. Woods and presented through the records admitted, had it been presented at
the trial, could not have possibly outweighed to horrendous nature of the defendant’s crime and the aggravating circumstances
established. There is no reasonable probability that a juror could have found that the defendant’s childhood of, at worst, benign
neglect by his mother and adolescent drug use outweighed the eight bullets he fired into the head and neck of Beth Ann Anderson;
the five he fired into the face, head and neck of ten-year old Charles Kevin Kelly, Jr.; or, most especially, the twelve he fired into
his own eighteen-day old daughter, Melanie. No juror would have found that his somewhat troubled childhood was more signifi-
cant than the brutality he showed his child victims. He may have had a less than perfect childhood, but he deprived Charles Kevin
Kelly, Jr. and Melanie Watkins of any childhood by killing them in a remorseless and brutal fashion. This Court has reweighed the
evidence of mitigation provided at the original trial and at the PCRA hearing with the aggravating circumstances proven and
remains certain that no juror could possibly have found that the mitigating circumstances outweighed the aggravating.11 Of the
twenty-three capital defendants this Court has tried, none is more deserving of the penalty imposed by the jurors than this one.

For the reasons set forth in this Opinion and in the Notice of Intention to Dismiss, the Defendant’s PCRA is DISMISSED.

BY THE COURT:
/s/Manning, A.J.

Dated: June 29, 2012

1 The jury found two aggravating circumstances as to all three victims, 42 Pa. C.S.A. §§ 9711 (d) (10) (prior conviction for murder)
and 9711 (d) (11) (multiple murders) and a third as to the child victims, 42 Pa. C.S.A. § 9711 (d) (16). They also found one mitigating
circumstance, the “other evidence of mitigation” found at 42 Pa. § 9711 (e) (8).
2 This pleading also contained copies of pro-se pleadings from the defendant demanding that his counsel not pursue any claims
related to his mental health. In these pleadings, the defendant explains that he refused to verify the Petition because the facts set
forth in them in support of his mental health claims are false. The defendant, in letter dated July 23, 2008, specifically disputed
the accuracy of the factual assertions made in numerous paragraphs of the Second Amended Petition.
3 A psychiatrist and neurologist who testified about the severity of the defendant’s brain injury from a review of the Bronx Hospital
records but who offered not opinion as to the defendant’s legal competence or to whether he suffered any mental illness.



page 82 volume 161   no.  5

4 Dr. Wettstein evaluated the defendant at the time of his trial at the request of defense counsel.
5 Defense counsel filed a Motion after the hearing seeking to compel the defendant to undergo diagnostic testing and an evaluation
by a neurologist. The defendant made it clear at the hearing that he objected to any further testing or evaluation. Because he is
competent to make these decisions, that Motion is denied.
6 The Court did not consider anything the defendant said at the PCRA hearing as evidence as he was not under oath and subject to
cross–examination. He was not testifying but stating his position regarding the mental health issues.
7 Although trial counsel testified that he does not recall seeing the Bronx Hospital records, it is clear from Dr. Wettstein’s testimony
that the defense did have possession of those records as they were provided to him when he conducted his evaluation in 1996. He
testified that he had seen defense Exhibit D in the past (HT 114) and defense Exhibit D was the Bronx Hospital records. (HT 56-57).
8 For the same reasons, the Court finds that the defendant was competent to stand trial. Dr. Wettstein was in the best position to
evaluate the defendant’s competence in 1996 and has not changed that opinion. The observations of trial counsel and this Court, as
well as Dr. Martone’s opinion as to his current competence far outweigh the contrary views of Dr. Woods.
9 Exhibit HH, which was an affidavit from a Anthony Caamano, was not admitted pursuant to a hearsay objection.
10 Although Dr. Woods did not talk about the other incidents in the police reports offered as exhibits, those showed an arrest for a
DUI and an arrest for possession of marijuana and cocaine.
11 The defendants’ final claim is that appellate counsel was ineffective for failing to raise the ineffective assistance of trial counsel.
Because of the Court’s disposition of the claims of trial counsel’s ineffectiveness on the basis that they were without merit, appellate
counsel was not ineffective for not raising those meritless claims on appeal.

Commonwealth of Pennsylvania v.
Kenneth Hairston

Criminal Appeal—Homicide—Death Penalty—Waiver—Evidence of Uncharged Crimes—Lesser Included Offenses—Photos—
Victim Impact Testimony—Mitigation Evidence—Prosecutorial Misconduct—Psychiatric Testimony

No. CC 200109056. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—July 13, 2012.

OPINION OF THE COURT
On April 17, 2002, the defendant, Kenneth Hairston, was found guilty following a jury trial of two counts of Criminal Homicide

in the deaths of his wife, Katherine Hairston, and his son, Sean Hairston. At the conclusion of the penalty phase on April 18, 2002,
the jury returned sentences of death at both counts. The sentence of death was formally imposed on July 11, 2002. Both guilt phase
and penalty phase counsel asked to withdraw at the conclusion of the formal sentencing hearing. The Court stated that it would
maintain the Office of the Public Defender as counsel pending the filing of Post-Sentence Motions or an Appeal. Guilt phase counsel
was an assistant public defender. Neither Post-Sentence Motions nor a Notice of Appeal was filed. The Office of the Public
Defender did move for leave to withdraw on July 31, 2002, after the time limit of the filing of Post-Sentence Motions had passed.
On September 9, 2002 the Office of the Public Defender was permitted to withdraw and new appellate counsel was appointed. New
appellate counsel, however, withdrew and yet another attorney was appointed to represent the defendant. This attorney, recognizing
that no Notice of Appeal had been filed and that Post-Sentence Motions had not been filed sought leave for an extension of time to
file Post-Sentence Motions. Leave was granted and a Post Sentence Motion was filed. The Commonwealth responded and this Court
issued a Memorandum Opinion and Order on May 28, 2008 denying the claims raised in the Post-Sentence Motions.

The defendant appealed. The Supreme Court held, in Commonwealth v. Hairston, 985 A.2d 804 (Pa. 2009), that the defendant’s
failure to file either a timely post-sentence motion or notice of appeal resulted in the waiver of all claims other than those claims
for which there was automatic review. The judgment of sentence was affirmed. The defendant then filed a Petition for Relief pur-
suant to the Post Conviction Relief Act, 42 Pa. C.S.A. 9541, et. seq. raising, inter alia, the claim that prior counsel were ineffective
for not filing timely Post Sentence Motions. The Commonwealth file an Answer and the Court, in an Order dated November 15,
2011, granted the defendant leave to file a Notice of Appeal Nunc Pro Tunc. A Notice of Appeal was filed and, pursuant to this
Court’s Order, a Concise Statement of Matters Complained of on appeal was timely filed. The defendant identified 11 claims in his
Concise Statement. They are:

1. The Court erred in permitting the Commonwealth to introduce evidence of the uncharged crime of arson;

2. The Court erred when it refused to instruct the jury on Second Degree Murder based on the evidence of arson the
Commonwealth was permitted to introduce;

3. The Court erred in permitting the Commonwealth to introduce evidence of a May 21, 2001 incident as it involved other
crimes evidence not probative of any material fact;

4. The Court erred in permitting the introduction of victim impact evidence from non-family members during the penalty phase;

5. The Court erred by precluding the introduction of jail records that would have shown that the defendant’s wife visited
him while he was incarcerated awaiting on trial on charges involving sexual assaults on his step daughter;

6. The Court erred in allowing the Commonwealth mental health expert, Bruce Wright, M.D., testify because the record
did not establish that Dr. Wright apprised the defendant of his Miranda rights prior to interviewing him;

7. The Court erred in not permitting defense counsel to examine Dr. Wright concerning the superficial nature of self-
inflicted knife wounds;
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8. The Court erred in permitting the Commonwealth to offer evidence of the defendant’s prior conviction for rape because
the Commonwealth did not provide timely notice of its intention to use that conviction as an aggravating circumstance in
the penalty phase;

9. The Court erred in admitting four photographs that were irrelevant and collateral where the Court had sustained a
defense objection to the admissibility of those photographs;

10. The Court erred when it allowed the Commonwealth’s expert, Dr. Wettstein, to testify as to the findings of another expert;

11. The Commonwealth engaged in prosecutorial misconduct by making statements to the jury about the interpretation
of evidence during the prosecutor’s opening statement;

12. The Commonwealth engaged in prosecutorial misconduct by leading witnesses on direct examination without court
approval;

13. The Commonwealth engaged in prosecutorial misconduct by arguing to the jury in the prosecutor’s penalty phase
opening statement that he legislature limited the consideration of mitigating factors and by arguing that victim impact
evidence is an aggravating factor;

14. The Commonwealth engaged in prosecutorial misconduct by knowingly eliciting false testimony from a law enforce-
ment witness; and

15. The Commonwealth engaged in prosecutorial misconduct by eliciting testimony from the victim’s family that it would
donate Sean Hairston’s organs.

First, he contends that the Court erred in allowing the Commonwealth to introduce evidence of the uncharged crime of felony
arson. The Court did not err. The evidence established that after the defendant had killed his wife and son he set fire to the home.
The bodies of his wife and son were in the house when he set it on fire. The defendant, in a statement he gave following his arrest,
said that he set the fire in an attempt to take his own life.

Pa. Rule of Evidence 404 provides:

(b) Other crimes, wrongs, or acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action
in conformity therewith.

(2) Evidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts proffered under subsection (b) (2) of this rule may be admitted in a criminal
case only upon a showing that the probative value of the evidence outweighs its potential for prejudice.

The evidence concerning the uncharged arson was not admitted for the purpose of establishing that the defendant was a person of
bad character. It was admitted for two purposes, both appropriate. First, it was probative of the defendant’s intent. It demonstrated
malice; it demonstrated that the deaths were not accidental and, with regard to the death of his son, Sean, that he acted with the
specific intent to kill. Second, it was admissible to establish the defendant’s consciousness of guilt. The defendant told the detec-
tives during his post arrest interview that he set the fire, blocked the doors with flammable items, and set them on fire so that the
house would burn and “[W]e would all be gone.” (TT Vol. II, p. 5). This statement establishes that setting the fire was a suicide
attempt. Evidence that a person accused of a criminal offense attempted to commit suicide is admissible evidence of a conscious-
ness of guilt. Commonwealth v. Sanchez, 610 A.2d 1020 (Pa.Super. 1992). The defendant’s attempt to kill himself was probative of
his consciousness of guilt.

The limited purpose for which the evidence could be considered by the jury was explained by the Court when the evidence of
the arson was presented:

THE COURT: Ladies and gentleman, you will likely hear evidence which may establish that the defendant set fire to
the home. He’s not on trial for the charge of arson or for setting the fire.

This evidence is before you for the limited purpose of tending to establish in some form or other what you believe
his state of mind or his mental state was at the time he did these acts. This evidence must not be considered by you in
any other way.

You must not regard this evidence as showing that the defendant is a person of bad character or criminal tendencies
in which you might be inclined to infer he’s guilty of the criminal homicides which are matters before you.

If you find the defendant guilty, it must be because you’re convinced by the evidence that he committed the crimes
of criminal homicide, not because you believe he is wicked and committed other improper acts or crimes. You may
proceed.

(TT, Vol. I, 18-19). A similar charge was given to the jury during the final instructions.

You also heard that the defendant set his house on fire on June 11, 2001 . This evidence is before you for a limited
purpose and that it to depict the totality of the events on June 11, as well as the defendant’s intent. This evidence must
not be considered by you again in any other way. You must not regard it as showing the defendant is a person of bad
character or criminal tendencies.

(TT, Vol. 4, 147-149). A jury is assumed to obey a court’s instructions. Commonwealth v. Jones, 668 A.2d 491 (Pa. 1995). The jury
was twice instructed as to their proper consideration of the evidence of the arson. The Court did not err in permitting the intro-
duction of this evidence.

Next, the defendant claims that the court erred when it failed to instruct the jury on second-degree murder as a lesser-included
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offense. The defendant contends that once the Court allowed the Commonwealth to introduce evidence of the arson, it was error
to not instruct the jury that they could convict the defendant of second-degree murder because the deaths of the victim occurred
in the course of the felony of Arson. “A trial court must charge on a lesser -included offense if there is some disputed evidence
concerning an element of the greater charge or if the undisputed evidence is capable of more than one rational inference.
Commonwealth v. Hawkins, 614 A.2d 1198, 1200 (1992); Commonwealth v. Ferrari. 593 A.2d 846, 848 (1991).” Commonwealth
v. Constant, 925 A.2d 810, 824 (Pa.Super. 2007). While there was certainly evidence tending to establish that the defendant
committed the felony or arson, the evidence also established that arson was committed after the acts that caused the victims to
die were committed.

18 Pa. C.S.A. 2502 (b) provides:

Murder of the second degree.--A criminal homicide constitutes murder of the second degree when it is committed while
defendant was engaged as a principal or an accomplice in the perpetration of a felony.

Second-degree murder requires proof that the killing occurred “…during the perpetration of a felony.” Commonwealth v. Pursell,
724 A.2d 293, 305 (Pa. 1999). The arson was committed after the deaths of the victims. The deaths did not occur while the defen-
dant was committing the arson or result from his commission of the arson. Their deaths were not caused by the arson. Sean
Hairston was killed, according to forensic pathologist Abdulrezak Shakir, M.D., from blunt force trauma to the head. (TT, Vol 2,
138-139). Although Sean Hairston survived for several hours before dying at the hospital, there was no evidence that the fire
contributed to his death. Blood tests did not indicate the presence of carbon monoxide in his blood, which would have been present
had smoke inhalation contributed to the death. (TT, Vol. II, p 142).

Similarly, the death of Katherine Hairston was caused by the trauma inflicted on her body by the defendant, not by smoke
inhalation. (TT Vol. III, p. 83). She suffered multiple wounds to her head. (TT Vol. III, p. 85). Accordingly, the failure to charge on
second-degree murder was not error as there was no evidence that would have allowed the jury to convict him of that offense.1

The defendant’s third claim is that the Court erred in allowing the Commonwealth to admit evidence of a May 21, 2000 incident
where he attempted to rape his step-daughter, Chettia Hurt. This evidence revealed that the on May 21, 2000 the defendant forced
his way into the apartment of Chettia Hurt. He pointed a gun at Chettia and her boyfriend, Jeffrey Johnson, demanding that
Johnson leave. After Johnson left, the defendant pushed the defendant and began to remove her clothes. The police were called by
Johnson and arrived at the apartment and arrested the defendant.

The defendant contends that this evidence of other crimes should not have been admitted as it was prejudicial and not proba-
tive. Evidence is relevant if it logically tends to establish a material fact in the case, tends to make a fact at issue more or less prob-
able, or supports a reasonable inference or presumption regarding the existence of a material fact. Commonwealth v. Hawk, 709
A.2d 373, 376 (Pa. 1998). Although motive is not an element that the Commonwealth must prove, evidence of motive is admissible.
Commonwealth .v Boyle, 368 A.2d 661, 669 (Pa. 1977).

The evidence of the May 21, 2000 incident was relevant to establish the defendant’s motive to kill his wife and son. Chettia
testified that the defendant threatened to kill the entire family rather than go to jail. Despite these threats, she cooperated with the
police and the defendant was charged with the assault on her. He was scheduled to go to trial on those offenses a couple of weeks after
the murders. He had threatened Chettia Hurt that if she reported his sexual assaults on her he would kill her family. He fulfilled
that threat. His statements during the May 21 incident were relevant to establish both his motive and his intent. The fact that the
defendant had assaulted Chettia Hurt and was going on trial for that assault provided evidence of his motive for the killings as well.

In Commonwealth v. Malloy, 856 A.2d 767 (Pa. 2004), the Supreme Court held that evidence of the defendant’s drug-related
activity was properly admitted to show that “…the killing did not occur in a vacuum; i.e. to demonstrate motive.” 856 A.2d at 776.
In Commonwealth v. Stallworth, 781 A.2d 110 (Pa. 2001), statements a victim made in an Petition seeking a protective order under
the Protection from Abuse Act describing prior acts of abuse committed by the defendant were admissible to establish the defen-
dant’s motive for killing the victim. The defendant’s conduct towards Chettia Hurt was admissible to show why he killed his wife
and son and tried to kill his mother-in-law.2

The next guilt phase claim contends that the Court erred when it admitted into evidence photographs after the Court had sus-
tained an objection to those photographs. The photographs were Commonwealth exhibits 3 through 7. They depicted the outside of
the building where the May 21, 2000 incident took place. The defendant’s claim that an objection to the photographs was sustained
is incorrect. The objection that was sustained was to a question from the prosecutor made just before the prosecutor offered the
exhibits into evidence. The Court did not sustain an objection to the photographs. They were admitted, as the record clearly
reflects. (TT. Vol, I, p. 94). More importantly, the photographs were of the outside of the building where Ms. Hurtt lived. Exhibit 3
was the front view of that building (TT, Vol. I, p. 86); exhibits 4 and 5 depicted the roof of that building (TT, Vol. I, p. 90); exhibit
6 was a photograph of a canopy over the entrance to the first floor of the building and exhibit 7 was a photograph of the broken
front window of the first floor tenant of the building. (TT., Vol. 1, p. 92). These photographs could not possibly have prejudiced the
defendant even if they were not relevant.

The defendant complains that the Commonwealth engaged in prosecutorial misconduct by making argument about the inter-
pretation of evidence. The defendant indicated that these statements appeared at pages 25 through 29 of transcript. The Court has
reviewed those pages and defense counsel made no objection. Accordingly, any challenge to that argument is waived.3

Next, the defendant contends that the prosecutor engaged in misconduct by leading witnesses. The Court has reviewed each of
the pages identified by the defendant except for page 225 of Volume I as there is no page 225. No objections were made to any lead-
ing questions. Accordingly, any challenge is waived on appeal.

The final guilt phase claim alleges that the prosecutor knowingly elicited false testimony from a law enforcement officer. The
defendant claims that this occurred at page 43 of the transcript. No objection was made. Moreover, the challenged testimony was
not false. Unless a defendant agrees to make a statement, law enforcement cannot compel him to do so. If a defendant refuses to
make a statement unless the officer agrees to not record it, the officer cannot compel a defendant to do so.

The first penalty phase claim alleges that the Court erred in allowing non-family members to testify as the impact the victim’s
deaths had on the family. This claim was addressed by this Court in the May 28, 2008 Memorandum:

The defendant’s final claim is that the Court erred in permitting non-family members of the victims to testify as to
the impact that the death of the victim had on the family. 42 Pa. C.S.A. § 9711 (a) (2) provides the following with regard
to victim impact evidence:
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In the sentencing hearing, evidence concerning the victim and the impact that the death of the victim has had on the
family of the victim is admissible. Additionally, evidence may be presented as to any other matter the Court deems
relevant and admissible on the question of the sentence to be imposed. Evidence shall include matters relating to any
of the aggravating or mitigating circumstances specified in § (d) and (e) and information concerning the victim in the
impact that the death of the victim has had on the family of the victim.

42 Pa. C.S. A. § 9711 (a)(2). The defendant’s argument seems to be that because the evidence pertaining to the impact that
the victims’ deaths had on the family came from persons other than family members, it was somehow inadmissible. The
sentencing code does not limit such evidence to family members. The evidence that the defendant complains about was
relevant to the impact that these victims’ deaths had on their surviving family members. The statute permits evidence
concerning the victim and the impact that the death of the victim had on the victim’s family. Any evidence from any
source that is relevant to that inquiry is admissible. Here, the Commonwealth’s two witnesses were Clayton Mariner, who
had been a friend of Kathy Hairston and her family for more than thirty-eight (38) years, and Avis Beck, who was the
girlfriend of Kathy Hairston’s brother for ten (10) years. Obviously, both of these individuals were able to offer insight
into the effect that this tragedy had on the family of the victims. While, normally, it would perhaps be best for a child to
speak of the loss of their mother or for a mother to speak of the loss of their child, the defendant’s actions in killing both
his wife and his son made this not possible. The best evidence as to the impact of this tragedy on the family would come
from those who knew the family best, whether they are blood relatives or not. It is obvious from the record of this pro-
ceeding, moreover, that this Court was aware of the limits to be placed on such testimony. When the Commonwealth asked
of the witness Mariner what effect the deaths had on him personally, defense counsel’s objection was sustained and the
Commonwealth rephrased the question to focus in on the effect on the family of the victims rather than on this witness
himself. (TT, Vol. IV at 57-58) The questioning of both witnesses focused on the effect on the family. Most importantly, the
Court instructed the jury that they were only to consider the effect that the deaths had on the family members of the
victims. (TT. Vol. IV at 231-232)

at pp. 17-19.

Next, the defendant claims that the Court erred by not permitting the defendant to introduce into evidence records from the
Allegheny County Jail that would demonstrate that the defendant’s wife visited him while he was incarcerated awaiting trial on
the charge that he attempted to rape his stepdaughter. Penalty phase counsel advised the Court that he intended to present
evidence that Katherine Hairston, one of the homicide victims, visited the defendant at the Allegheny County Jail three times a
week while he was incarcerated and that she posted bail so he could be released. (TT. Vol. IV, p. 90). According to penalty phase
counsel, these visits were mitigating in the sense that they showed a lack of “malevolence” on the part of the defendant towards
the victim. He contended that this evidence “…goes to the nature of the relationship between the two of them.” (TT., Vol. IV, p. 92).
The Commonwealth objected on the basis of relevance. The Court sustained the objection.

The Court did not err. Evidence is relevant if it tends to make a material fact more or less probable. This evidence would not
have made any material fact more or less probable. It was not relevant to any specific mitigating circumstance and was not rele-
vant in establishing any fact that could constitute mitigation under the catch-all mitigator set forth in 42 Pa. C.S.A. § 9711 (e) (8).
(“Any other evidence of mitigation concerning the character and record of the defendant and the circumstances of his offense.”)
The fact that his wife visited him in jail and bailed him out said nothing about his character, his record or the circumstances of the
offenses for which the sentence of death was imposed. Finally, even if such evidence were somehow considered relevant, that
relevance would be so tangential that the defendant could not possibly have been prejudiced by its absence.

The defendant next complains that the Court erred in admitting into evidence testimony from the Commonwealth expert, Dr.
Wright, as to statements made by the defendant because the record did not establish that Dr. Wright explained to the defendant his
Miranda Rights. The defendant cites to Estelle v. Smith, 451 U.S. 454 (1981) in support. Estelle did not involve an examination by
a prosecution psychiatrist for the purpose of rebutting defense evidence of mental infirmity or mental illness mitigation; it involved
a pre-trial competency examination. This was the essential holding in Estelle:

A criminal defendant, who neither initiates a psychiatric evaluation nor attempts to introduce any psychiatric evidence,
may not be compelled to respond to a psychiatrist if his statements can be used against him at a capital sentencing
proceeding. Because [the defendant] did not voluntarily consent to the pretrial psychiatric examination after being
informed of his right to remain silent and the possible use of his statements, the State could not rely on what he said to
[the psychiatric expert] to establish his future dangerousness.

451 U.S. at 468, 101 S.Ct. at 1876. Here, this defendant did introduce psychiatric evidence. He presented Dr. Wettstein’s opinion to
establish the mental health mitigation in the penalty phase. Our Supreme Court, in Commonwealth v. Taylor, 876 A.2d 916 (Pa.
2005), held:

Furthermore, even accepting appellant’s contention that, contrary to the doctor’s assurance, the testimony could have
been based partially upon the competency evaluation, appellant’s constitutional claims would nonetheless fail in light of
Buchanan and Morley. As those cases make clear, appellant waived any Fifth Amendment objection to the introduction of
the challenged testimony by virtue of his pursuit of both a mental-status defense at trial- i.e., insanity-and mental-status
mitigators during the penalty phase- i.e., extreme mental or emotional disturbance and the inability to appreciate the
criminality of his conduct or conform it to the law.

At 926. By introducing into evidence his expert’s opinion as to his mental health, this defendant waived any Fifth Amendment
based objection to the admissibility of statements he made to Dr. Wright.

The defense next claims that the Court improperly limited cross examination of Dr. Wright by not permitting defense counsel
to ask him about the nature of the knife wounds that the defendant inflicted on himself. This is the exchange the defendant
complains about:

BY MR. FOREMAN:

Q: Doctor, first of all, did you review the medical records from Presbyterian Hospital dating from June 11, 2001?
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A: Yes, I did.

Q: You reviewed the the evidence of the stab wounds?

A: Yes.

Q: Would you agree that those were not superficial wounds?

MR. TRANQUILLI: I object to this line of questioning. That is beyond the scope of direct examination.

THE COURT: Sustained.

Q: Would you agree that, in your opinion, this was a bona fide suicide attempt?

A: I think that is fair to say. Yes.

Q: That’s a “yes”?

A: Yes.

Q: Do you hold that opinion to a reasonable degree of medical certainty?

A: That this was a suicide attempt?

Q: Yes.

A: Yes.

(TT Vol. IV. Pp 178-179). Although Dr. Wright was precluded from offering his opinion as to whether the wounds were “superfi-
cial” or not, he clearly and unequivocally stated that he believed that the defendant did attempt to kill himself. It is unclear how
the defendant could have been prejudiced by the Court precluding Dr. Wright from offering the opinion that the wounds were “not
superficial” when he did offer the opinion that, regardless of the severity of the wounds, they did represent a bona fide attempt by
the defendant to kill himself.

The opinion that the wounds represented a bona fide attempt to commit suicide is consistent with them being “more than super-
ficial.” It seems that counsel was able to get before the jury the fact that he wanted before them: that the defendant made a seri-
ous and bona fide attempt to kill himself. Such testimony could only bolster the defendant’s mitigation case which was based on
the defendant’s alleged mental illness.

The next claim, that the Court erred in permitting the Commonwealth to offer the defendant’s rape conviction as an aggravat-
ing circumstance when the Commonwealth’s notice of that aggravating circumstance was untimely, was addressed by the Court in
the Memorandum Opinion.

Defendant next contends that this Court erred in charging the jury on the statutory aggravating factor found at 42
Pa. C.S.A. § 9711 (b)(9) when the Commonwealth failed to give timely notice of that aggravating circumstance. The
Commonwealth’s obligation to provide notice of aggravating circumstances is set forth in Pa. Rule of Criminal Procedure
801 which provides: The Commonwealth shall file a notice of aggravating circumstances that the Commonwealth intends
to submit at the sentencing hearing and contemporaneously provide the defendant with a copy of such notice of aggra-
vating circumstances. Notice shall be filed at or before the time of arraignment, unless the attorney for the
Commonwealth becomes aware of the existence of an aggravating circumstance after arraignment or the time for filing
is extended by the Court for cause shown.

Pa. R. Crim. P. 801. The comment to Rule 801 provides the following guidance:

The rule provides for pre-trial disclosure of those aggravating circumstances that the Commonwealth intends to prove
at the sentencing hearing. See Sentencing Code, 42 Pa. C.S. § 9711 (d). It is intended to give the defendant sufficient
time and information to prepare for the sentencing hearing. Although the rule requires that notice generally be given
no later than the time of arraignment, it authorizes prompt notice thereafter when a circumstance becomes known to
the attorney for the Commonwealth at a later time. The language “for cause shown” contemplates, for example, a
situation in which, at the time of arraignment, an ongoing investigation of an aggravating circumstance must be com-
pleted before the attorney for the Commonwealth can know whether the evidence is sufficient to warrant submitting
the circumstance at the sentencing hearing.

In this matter, the homicide criminal information was filed on August 2, 2001. Attached to that was a notice that the
Commonwealth intended to seek the death penalty which identified a single aggravating circumstance, that found at §
9711 (d)(11), related to the defendant having been convicted of another murder committed either before or at the time of
the offense at issue. At that time, the parties were certainly aware that the defendant had pending felony charges which,
if he were convicted of those offenses, would provide additional aggravating circumstances. In fact, at a sentencing
conference held on the record on September 20, 2001, the prosecutor stated that if convictions were obtained in that case
for felonies, then the Commonwealth would use that as a second aggravating circumstance at the time of the homicide
trial. This certainly put the defendant on notice that the Commonwealth intended to use any felony convictions obtained
in the other cases as aggravating circumstances. The defendant was found guilty by a jury of those other felony charges
on December 14, 2001. He was sentenced on February 28, 2002. The next day, March 1, 2002, the defendant was formally
arraigned on the homicide charges in this case. On March 14, 2002, the Commonwealth then filed its second Notice of
Intention to Seek the Death Penalty which added the aggravating circumstances found in 9711 (d)(11).

It is clear from the rule and its comments that the intention of the rule is to provide notice to the defendant of the
aggravating circumstances the Commonwealth intends to proceed on so that the defendant is not surprised thereby and
may prepare an appropriate defense. Although the Commonwealth could not provide official notice of the second aggra-
vating circumstance until after the defendant was sentenced on those felonies on February 28, 2002, the defendant was,
in fact, given notice that if those cases resulted in convictions, that aggravating circumstance would be used at his homi-
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cide trial. He clearly had all the notice that the rule requires and contemplates. In fact, he had significantly more notice
in that he was given notice that the Commonwealth would use those convictions, if obtained, as an aggravating circum-
stance, well before the rule required the Commonwealth to give such notice. Because the defendant was given the notice
required by the rule, this claim is without merit.

at 14-17.

Next, the defendant complains that the Court erred in permitting the Commonwealth’s expert to testify about the findings of
another expert who did not testify.4 The prosecutor asked Dr. Wettstein, “Sir, are you aware the defendant was actually diagnosed
by Dr. Paul Bernstein as meeting the criteria---” (TT Vol. IV, pp. 147-148. Defense counsel objected on the basis that Dr. Bernstein
was not a treating physician and only offered his opinions in connection with his evaluation of whether the defendant met the
criteria to be classified as a sexually violent predator pursuant to 42 Pa. C.S.A. § 9795.4 following the defendant’s conviction for
rape and other sexual offenses. Counsel also objected on hearsay grounds. The objection was overruled and Dr. Wettstein was
asked, “Were you aware that Dr. Bernstein did diagnose the defendant as having an anti-social personality disorder?” (TT Vol. IV,
p. 149). Dr. Wettstein replied that he was aware, but discounted that diagnosis since it was arrived at without that mental health
provider ever meeting the defendant.

The objection was properly overruled. Dr. Wettstein testified that he did review the report of Dr. Bernstein. It was part of the
defendant’s psychiatric record reviewed by Dr. Wettstein and relied upon by him in rendering his opinion. Defense counsel asked
Dr. Wettstein during direct examination if he considered a diagnosis of anti-social personality disorder. Dr. Wettstein said he
considered it but did not adopt is as his diagnosis. (TT Vol. IV, p. 121). It was proper to confront him with the contrary opinion of
another mental health expert among the records he reviewed.

It is well-established that an expert may express an opinion which is based on material not in evidence, including other
expert opinion, where such material is of a type customarily relied on by experts in his or her profession. Collins v.
Cooper, 746 A.2d 615, 618 (Pa.Super.2000); Primavera v. Celotex Corp., 415 Pa.Super. 41, 608 A.2d 515 (1992). Such mate-
rial may be disclosed at trial even though it might otherwise be hearsay (e.g., where the material is the opinion of a treat-
ing physician or other expert and that expert does not testify). Such hearsay is admissible because the expert’s reliance
on the material provides its own indication of the material’s trustworthiness: “The fact that experts reasonably and reg-
ularly rely on this type of information merely to practice their profession lends strong indicia of reliability to source mate-
rial, when it is presented through a qualified expert’s eyes.” Primavera, 608 A.2d at 520.

Boucher v. Pennsylvania Hospital, 831 A.2d 623, 628 (Pa. Super 2003).

Moreover, there was no confrontation clause violation in that the reference to Dr. Bernstein’s contrary diagnosis was not offered
for the truth of the matter asserted but, rather, was offered to impeach Dr. Wettstein’s testimony.

The final two claims a raised by the defendant regarding the penalty phase allege prosecutorial misconduct. Both are waived
because defendant did not object. Moreover, the defendant’s characterization of the prosecution’s argument is not accurate. The pros-
ecutor did not tell the jury that the legislature limited their consideration of mitigating circumstances. The prosecutor simply told the
jury that the legislature had determined, by statute, the specific circumstances that would be considered aggravating and the specif-
ic circumstances that would be considered mitigating. (TT Vol. IV, p. 14). This statement was completely accurate. The legislature did,
at 42 Pa. C.S.A. § 9711 (d), set forth what circumstances could be considered aggravating and, at 42 Pa. C.S.A. § 9711 (e), what could
be considered mitigating. The specific aggravating and mitigating circumstances the jury could consider was explained during the
Court’s opening penalty phase instructions (TT Vol. IV, p. 10) and during the final instructions. (TT Vol. IV, pp. 228-233).

The jury was also properly instructed as to the purpose for which the victim impact evidence was presented:

You’re instructed that this evidence was again admitted for a limited purpose. You should consider this evidence only
if you have mad the determination that the Commonwealth has established one or both of the aggravating circumstances
that it proposes.

You may not consider this evidence in deciding whether the Commonwealth has met its burden of establishing the
presence of aggravating circumstances it alleges exist. You should not allow this evidence to inflame your emotions or
passions. This evidence would be considered only in that part of your deliberations where you are to weight the value of
the aggravating circumstances you find against any mitigating circumstances that any one of you finds to be present.

You are not to consider the evidence of the impact the defendant’s crimes had on the family of the victim’s as a
separate aggravating factor or as proof of the existence of any aggravating factor. It is only to be used by you to weigh
the aggravating factors against the mitigating factors.

(TT Vol. IV, pp. 231-232). A jury is presumed to follow the Court’s instructions. Commonwealth v. Natividad, 938 A.2d 310, 326 (Pa.
2007). There is nothing in the record of this matter that suggests that this jury failed to follow this Court’s instructions.

For the reasons set forth above, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

Dated: July 13, 2012
1 This claim was also discussed at length in this Court’s May 28, 2008 Memorndum Memorandum Opinion and Order Denying the
Defendant’s Post Sentence Motion, at pp. 1-4.
2 This Court also addressed this claim in the May 28, 2008 Memorandum at pages 8 through 11.
3 The Court has reviewed the pages identified by the defendant, 25 through 29 of Volume I of the trial transcript. Nothing said by
the prosecutor amounted to misconduct. His comments simply advised the jury of the evidence he would present.
4 Although the Defendant referred to Dr. Wettstein as the “Commonwealth expert”, it is clear this was a typographical error as
Dr. Wettstein was called as a defense witness. The challenged testimony was during the Commonwealth cross-examination of
Dr. Wettstein.
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Andrew Kuznyetsov, Charles Boal, and Marthann Heilman v.
West Penn Allegheny Health System, Inc., The Western Pennsylvania Healthcare System, Inc.,

Alle-Kiski Medical Center, Allegheny General Hospital, Allegheny General Hospital-
Suburban Campus, Canonsburg General Hospital, The Western Pennsylvania Hospital,

Christopher T. Olivia, and John Lasky
Employment—Class Action—Collateral Estoppel—Issue Preclusion

No. GD-09-006480. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—October 16, 2012.

OPINION AND ORDER OF COURT
The parties have proposed that I address at this time the issue of whether rulings in a December 20, 2011 Opinion and Order

of Court entered in a related Federal Court proceeding bar plaintiffs from pursuing claims raised in this class action proceeding.
Plaintiffs’ complaint describes defendants as related organizations.1 It is alleged that West Penn operates over 56 healthcare

facilities and centers.
The individual plaintiffs are hourly employees of West Penn who allege that they were not compensated for work they

performed and raise claims under the Pennsylvania Minimum Wage Act (43 P.S. §§ 333.101 et seq.) and the Pennsylvania Wage
Payment and Collection Law (43 P.S. §§ 260.1 et seq.). The proposed class consists of current and former hourly employees who
work (or worked) for West Penn and were not paid for all the time they worked, including applicable premium pay. Plaintiffs allege
that the class is believed to be over 12,000 employees.

The complaint creates three subclasses. Members of Subclass 1 are employees subject to West Penn’s meal deduction policy
that resulted in employees not being compensated for work they performed. Members of Subclass 2 are employees who performed
work before and/or after the end of their scheduled shift. Members of Subclass 3 are employees who were not fully paid for
compensable training programs which they attended.

On the same date that plaintiffs instituted this state court action, the same plaintiffs filed a class action complaint against the
same defendants named in this state court action in the United States District Court for the Western District of Pennsylvania, dock-
eted at Civil Action No. 10-cv-00948. In the Federal Court proceedings, plaintiffs also allege that they performed work for which
they were not paid and worked over forty hours in a workweek without receiving overtime pay as required by law. In these Federal
Court proceedings, the relief is sought under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201 et seq. This lawsuit produced
a December 20, 2011 Opinion and Order of Court that, according to West Penn, bars plaintiffs from pursuing claims raised in this
class action proceeding.

I.
In the Federal Court proceedings, the Court considered only the plaintiffs’ motion to certify a class action consisting of employees

who were not compensated for work performed during meal breaks (Subclass 1) and the defendants’ motion to decertify this class,
thereby barring the plaintiffs from seeking relief on behalf of the class.

At the beginning of her December 20, 2011 Opinion in Kuznyetsov v. West Penn Allegheny Sys., Inc., 2011 WL 6372852 (W.D. Pa.
2011) (Slip Op.), Judge Donetta W. Ambrose described the plaintiffs’ claims for unpaid compensation for work performed during
meal breaks as follows:

Defendants require Plaintiffs to take daily, uncompensated meal breaks. To accomplish this, Defendants adopted a
computerized timekeeping system, called Kronos, that automatically deducts a thirty minute meal period from nonex-
empt employees’ time records when an employee has worked a shift of more than five or six hours. If an employee is
unable to take an uninterrupted thirty minute meal break, the entire thirty minute automatic deduction may be cancelled
so that the employee is paid for the entire meal break. The manner in which the deduction is cancelled, however, varied
by location, department, shift, and supervisor. To cancel the automatic deduction, employees could send an e-mail, fill out
a time edit form (each department uses their own specific form), speak with their supervisor, the payroll department, or
with a timekeeper. (Docket #9-379 at ECF No. 68-4, ¶17 and Ex. 6). Managers or timekeepers assigned to specific depart-
ments had the authority to cancel the deduction. (ECF No. 68-4 Cirell Dec. Ex. 4 at 3 and Ex. 5 at 3) and (ECF No. 68-3,
¶5 and Ex. 2).

Plaintiffs filed a collective action asserting, inter alia, willful violations of the FLSA. (Docket #9-379 at ECF No. 324).
The case was preliminarily certified under the “fairly lenient” standard on June 1, 2009. (Case No. 9-379 at ECF No. 81).

There are 824 Opt-In Plaintiffs who work in 1,174 different departments at 142 different locations with 312 different
supervisors. Originally, the discovery sampling was to include 75 Plaintiffs. (Case No. 9-379 at ECF No. 192). Eventually,
only 18 Plaintiffs participated in the sample discovery. Of the 18 Plaintiffs deposed their positions consisted of, inter alia:
registered nurse, transport associate, senior endoscopy technician, patient access representative, respiratory therapist,
utility worker, environmental serviceman, lab specimen process, central supply technician, patient access representative,
ultrasound technologist, ultra ethno technician, patient care associate, MRI technician, courier, materials management
associate, technician aide, machine operator, surgical technician, unit secretary, and patient attendant. (ECF No. 108-6,
pp. 73-74).

Plaintiffs now move to finally certify the collective action. (ECF No. 109). Defendants simultaneously move to decertify
the collective action.

Kuznyetsov, 2011 WL 6372852, *1 (footnote omitted).

The Court’s Opinion denied the named plaintiffs’ motion to certify and granted the defendants’ motion to decertify.

In order that they could obtain a final court order for purposes of appealing the Federal Court ruling denying certification, the
plaintiffs filed an unopposed motion for voluntary dismissal. On January 30, 2012, the Federal Court granted this motion, dismiss-
ing the claim of the named plaintiffs with prejudice and ordering that the case be marked “Closed.” Subsequently, the plaintiffs
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filed a notice of appeal in which they referred to the January 30, 2012 Order as a final order.
West Penn bases its contention that the Federal Court proceedings operate to bar plaintiffs from prevailing in this state court

action on the rulings of Judge Ambrose in her December 20, 2011 Opinion and Order of Court. Since the federal and state court
causes of action are not identical, West Penn can prevail only if the doctrine of collateral estoppel/issue preclusion applies.

Several relatively recent Pennsylvania appellate court rulings have considered the doctrine of collateral estoppel/issue preclu-
sion. The opinions describe the same requirements for the doctrine to apply.

In Spisak v. Edelstein, 768 A.2d 874, 875 (Pa. Super. 2001), Spisak alleged that his employer’s insurance company had handled
his work-related claim in bad faith. He prevailed; he was awarded $750,000 in punitive damages and $62,400 in interest. He then
brought this lawsuit against the law firm which had defended the insurance company, asserting that his damage award was less
than it would have been but for the firm’s improper redaction of certain documents produced during discovery.

In the underlying case, I had issued a court order requiring Penn National to produce certain documents. It complied but redacted
portions of these documents. I denied Spisak’s motion requesting that I review the redactions in camera but ordered Penn
National’s counsel to file an affidavit attesting that the redactions were not inconsistent with my court order. At trial, Spisak raised
the same issue and the trial court ruled that Spisak was collaterally estopped as this issue had been raised before me in prior liti-
gation. Id. at 876.

In considering Spisak’s appeal, the Pennsylvania Superior Court described the doctrine of collateral estoppel as follows:

Collateral estoppel, also referred to as issue preclusion, “operates to prevent a question of law or issue of fact which has
once been litigated and fully determined in a court of competent jurisdiction from being relitigated in a subsequent suite.”
It applies where “(1) the issue decided in the prior case is identical to one presented in the later case; (2) there was a final
judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with a party in the prior
case; (4) the party or person privy to the party against whom the doctrine is asserted had a full and fair opportunity to
litigate the issue in the prior proceeding and (5) the determination in the prior proceeding was essential to the judgment.”

Id. at 876-77 (citations omitted).

In Balent v. City of Wilkes-Barre, 669 A.2d 309, 311-12 (Pa. 1995), beginning in 1980, the City sent letters to the owners of a prop-
erty which sustained considerable structural damage from a fire, directing them to make repairs and stating that if repairs were
not completed by a specific date, the building would be razed. No repairs were made so the City arranged for the building to be
razed pursuant to the emergency provision of Ordinance 32 of 1976 of the Wilkes-Barre City Code.

The owners filed a petition for appointment of viewers alleging that the demolition of the building was a de facto taking. The
trial court dismissed the petition, holding that the City’s demolition was not a compensable de facto taking but rather a non-com-
pensable exercise of the police power. Id. at 312.

Subsequently, the owners filed a Section 1983 action alleging that the taking deprived them of constitutional rights. They based
their claim on the failure of the City to verify the owners’ receipt of the violation notice. The City raised the defenses of res judi-
cata and collateral estoppel based on the owners’ unsuccessful eminent domain action. The jury awarded damages to the owners
finding that the owners’ rights were violated under the United States Constitution. On appeal, the Commonwealth Court ruled that
in the eminent domain action the parties did not litigate and the Court did not decide the owners’ constitutional rights so the instant
action was not barred. Id. at 312-13. On appeal, the Pennsylvania Supreme Court reversed. It described collateral estoppel, or issue
preclusion, as follows:

Collateral estoppel, or issue preclusion, is a doctrine which prevents re-litigation of an issue in a later action, despite
the fact that it is based on a cause of action different from the one previously litigated. The identical issue must have been
necessary to final judgment on the merits, and the party against whom the plea is asserted must have been a party, or in
privity with a party, to the prior action and must have had a full and fair opportunity to litigate the issue in question.

669 A.2d at 313 (citing Allen v. McCurry, 449 U.S. 90, 94-95, 101 S.Ct. 411, 414-15 (1980)).

It applied the doctrine of collateral estoppel/issue preclusion because the doctrine applies “[i]f a claim or issue related to that
federal right has been determined in a prior adjudication, the established rules of res judicata and collateral estoppel apply.” Id.
at 314 (citation omitted). The Court stated:

In the majority opinion in Balent I, the court recognized that only actions taken under a valid exercise of police power
result in a non-compensable taking. Without delineating its analysis, the majority simply held that the Owners’ building
was demolished pursuant to the City’s police power and that it did not constitute a compensable taking. Nonetheless, we
must assume that the court properly considered the constitutional implications, before making its final determination that
the taking was non-compensable.

Furthermore, as both claims are derived from the same cause of action–compensation for the destruction of the
Owners’ building–separate actions would require that the parties rehash the facts and legal arguments presented in
Balent I, exactly the type of situation that the doctrine of res judicata is designed to avoid.

Id. at 315.

In Capobianchi v. Bic Corp., 666 A.2d 344 (Pa. Super. 1995), the plaintiff brought a personal injury action against the manufac-
turer and distributor of a lighter, stating that it exploded in his shirt pocket.

About a year prior to the commencement of the civil action, the plaintiff filed a workers’ compensation claim, alleging a work-
related neck injury in connection with the exploding lighter. The referee denied the claim, finding that the plaintiff ’s injuries were
the result of degenerative conditions. The plaintiff appealed to the workers’ compensation appeal board which affirmed the deci-
sion. Shortly after the board’s decision became final, the defendants sought to amend their answer in order to raise the defense of
collateral estoppel. Id. at 346. The plaintiff argued that the amendment should not be permitted because the issues in the present
product liability case differ from those in a workers’ compensation action. In the latter action, disability resulting from workplace
conditions is the only issue for decision as contrasted to products liability actions where the issue is whether the plaintiff sustained
an injury caused by a defective product. Id. at 348. The Court stated that it did not find this distinction meaningful or controlling:
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Capobianchi argued in the workers’ compensation case that he had suffered a work-related injury. The referee found
that the cause of the injuries had been a degenerative condition and not an injury sustained at work. By that finding, the
referee not only decided that Capobianchi’s injuries were not work-related, but also established the cause of the injuries.
Appellants aver in their complaint that a defective product caused the same neck injuries already attributed to a degen-
erative condition. Because this was previously decided against appellants, however, the present claim is barred by prin-
ciples of collateral estoppel.

The trial court did not err when it entered summary judgment against the plaintiffs.

Id. at 349.

In Nelson v. Heslin, 806 A.2d 873, 876-77 (Pa. Super. 2002), the Court described the necessary elements of the doctrine of
collateral estoppel as follows:

The doctrine of collateral estoppel, which is sometimes referred to as issue preclusion, operates to prevent questions of
law or issues of fact which have once been litigated and adjudicated finally in a court of competent jurisdiction from being
relitigated in a subsequent suit. Collateral estoppel is applicable when:

(1) An issue decided in a prior action is identical to one presented in a later action;

(2) the prior action resulted in a final judgment on the merits;

(3) The party against whom collateral estoppel is asserted was a party to the prior action, or is in privity with a party
to the prior action; and

(4) The party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the
prior action.

(Citations omitted)2

I will now decide whether the four requirements set forth in Nelson v. Heslin have been met.

The first requirement is that an issue decided in the defendants’ favor in the Federal Court proceedings is identical to an issue
presented in this action. In deciding whether issues presented in this state court litigation are identical to issues decided in the
Federal Court proceedings, my starting point is to identify the issues that were decided in the Federal Court proceedings. I will
next identify the issues presented in plaintiffs’ request in these state court proceedings for certification of a class consisting of all
employees who are not paid for work performed during the half-hour meal deduction (Subclass 1). I will then decide whether any
of the state court issues are identical to the issues decided in the Federal Court proceedings.

I now consider the issues decided in the Federal Court proceedings.
A named plaintiff ’s ability to bring a class action based on violations of the FLSA is governed by 29 U.S.C. § 216(b) of the FLSA.

This provision permits class actions to be brought “by anyone or more employees for and in [sic] behalf of himself or themselves
and other employees similarly situated.”3 (Emphasis added.)

In deciding whether to grant the plaintiffs’ motion to certify or the defendants’ motion to decertify, the controlling issue in
the Federal Court proceedings was whether the three plaintiffs who brought the suit and the additional 824 opt-in plaintiffs are
“similarly situated.”

In the Federal Court proceedings, the Court followed case law holding that whether class members are similarly situated
generally requires consideration of three factors: (1) the disparate factual and employment settings of the individual plaintiffs;
(2) various defenses available to the defendants; and (3) fairness and procedural considerations.

The Court’s Opinion briefly described each factor:

The first factor assesses the opt-in plaintiffs’ job duties, geographical location, supervision, and salary. Moss [v.
Crawford & Co.], 201 F.R.D. [398,] 409. “The similarities between the named and potential plaintiffs under the first prong
‘must extend beyond the mere facts of job duties and pay provisions.’” Prise v. Alderwoods Group, Inc., No. 06-1641, 2011
U.S. Dist. LEXIS 101817, at *56 (W.D. Pa. Sept. 9, 2011) (quoting Zavala v. Wal-Mart Stores, Inc., No. 03-5309, 2010 WL
2652510, at *3 (D.N.J. June 25, 2010).

The second factor concerns whether potential defenses apply to the opt-in class as a whole or whether many different
defenses will be raised with respect to each individual opt-in plaintiff. [Moss, 201 F.RD.] at 410. “Individualized defenses
prevent efficient representative proceedings and courts have not hesitated to grant decertification on that basis. The
court may exercise its discretion to determine whether individual defenses make a collective action unmanageable.”
Prise, at 57 (citing, Moss, 201 F.RD. at 409-410).

The third factor – fairness and procedural considerations – requires me to consider whether I can analyze the potential
opt-in class with a “broad scale approach.” Moss, 201 F.RD. at 410 (quoting Lusardi [v. Xerox Corp.], 118 F.RD. [351,] 360).
In evaluating this factor, I must consider “that the primary objectives of a § 216(b) collective action are: (1) to lower costs
to the plaintiffs through the pooling of resources; and (2) to limit the controversy to one proceeding which efficiently
resolves common issues of law and fact that arose from the same alleged activity.” Id. I also must determine whether
“I can coherently manage the class in a manner that will not prejudice any party.” Id.

Kuznyetsov, 2011 WL 6372852, *3.

With respect to the first factor, the plaintiffs argued that a class action was appropriate because the meal break deduction policy
did not vary with respect to place of employment, job duties, or supervisors. The Court rejected this argument, stating that while it is
true that there is a meal break deduction policy under which all employees are subject to an automatic deduction that can be can-
celled, it is also true that the application and implementation of the policy differs based on a number of factors, including the nature
of the jobs performed by the plaintiffs, the departments in which the plaintiffs worked, and the supervisors’ procedures. Id. at *5.

The facts set forth in the Court’s Opinion supporting its findings include the following: Based on the description of the job duties
of the 18 sample plaintiffs, the Court concluded that the plaintiffs performed a vast range of job duties. Furthermore, information
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provided to the Court indicates that the plaintiffs worked in 142 different locations and 1,174 different departments. There were
312 different supervisors for the opt-in plaintiffs. Often the plaintiffs had more than one supervisor, depending upon the shift they
worked or the department where they worked. Each supervisor had the authority to implement a meal break deduction policy. Id.

The Court next considered the second factor–defenses available to the defendants. The Court stated that a determination of
whether class members are similarly situated depends on whether or not defenses available to the defendants appear to apply to
all plaintiffs or whether they appear to be individual to each plaintiff. The Court found that the defenses will vary from plaintiff to
plaintiff. It relied on evidence showing that the individual supervisors had discretion with regard to whether a meal break was
missed and how a meal break deduction would be cancelled. Id. at *6.

Because there is no uniform implementation of the cancellation policy, the knowledge of each supervisor as to how he or she
implemented the policy becomes highly relevant. Thus, defenses available to the defendants for one plaintiff ’s claim cannot serve
as a proxy for the defenses available with regard to other plaintiffs’ claims. Id.

The Court stated that a major reason why the defenses will be individualized is that there is nothing improper under the FLSA
in permitting an employee to work during a meal so long as the employee is properly compensated for that work. The Court con-
cluded that since defenses will be unique to specific plaintiffs, trying this case in a collective forum will either prevent the defen-
dants from employing these defenses or turn the trial into 824 mini-trials. Id. at *7.

The Opinion next considered fairness and procedural considerations and concluded that the “decentralized nature of the appli-
cation of the manner to cancel an automatic deduction and the independent way that each supervisor implemented the same is
contrary to the purposes of collective treatment under the FLSA.” Id. Disparate factual and employment settings present signifi-
cant manageability problems. It was very possible that the court could end up with over 800 mini-trials. The Court found that a
class action is neither fair nor efficient. Id.

The Court summarized its ruling as follows:

In sum, I find Plaintiffs have failed to show that the Plaintiffs are similarly situated such that it would be possible to
generalize across 824 Plaintiffs in this case. The record shows an extremely wide variety of factual and employment
settings among the individual Plaintiffs, the supervisors vary with almost each Plaintiff and, thus, the application of the
cancellation process for each Plaintiff varied from day to day, from department to department, from facility to facility. As
a result, the defenses are inherently individualized. Each Plaintiff ’s work experiences differed and were thereby affected
by the implementation of the policy in different ways. Consequently, it would be inherently unfair to both sides to base
one Plaintiff ’s situation on another’s potentially dramatically different situation. Representative evidence simply will not
work under these facts. Therefore, the result is a situation such that judicial economy will be hindered rather than
promoted by certification. As a result, I find that Plaintiffs have failed to meet their burden to continue this collective
treatment, making decertification appropriate.

Id. at *8.

I now return to my initial question: Are issues decided in favor of West Penn in the prior federal action identical to those
presented in this state court action? This requires me to identify the issues that will be presented in this state court proceeding.

The Pennsylvania Rules of Civil Procedure governing class actions do not use the same terminology that the Federal District
Court used in deciding whether a class action could be maintained under 29 U.S.C. § 216(b). In other words, the Pennsylvania rules
do not ask a court to decide whether the 10,000 employees are “similarly situated.”

However, the first requirement of the Nelson Opinion can be met if there are issues decided in the Federal Court proceedings
which, if binding on plaintiffs in these proceedings, would preclude plaintiffs from pursuing a class action based on meal deduc-
tion claims.

Pa.R.C.P. No. 1702 sets forth the prerequisites to a class action:

Rule 1702. Prerequisites to a Class Action

One or more members of a class may sue or be sued as representative parties on behalf of all members in a class action only if

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class;

(4) the representative parties will fairly and adequately assert and protect the interests of the class under the criteria
set forth in Rule 1709; and

(5) a class action provides a fair and efficient method for adjudication of the controversy under the criteria set forth
in Rule 1708.

Under Rule 1702(3), one or more members of a class may sue as a representative party on behalf of all members in a class action
only if “the claims or defenses of the representative parties are typical of the claims or defenses of the class.” This prerequisite to
a class action imposes requirements that are identical to the requirements of the first two of the three factors that govern the ques-
tion of whether members of the class are “similarly situated.” These requirements are: (1) the claims of the representative parties
are typical of the claims of the class and (2) the defenses which the defendant will raise do not vary from class member to class
member. In the Federal Court proceedings, the Court ruled that the “similarly situated” standard had not been met because: (1)
the claims of the representative plaintiffs were not typical of the claims of the class because the application and implementation
of the meal break policy varied, depending upon the employee’s job, the location at which the work is performed, the department
where the employee works, and the supervisor; and (2) the defenses available to defendants will vary from plaintiff to plaintiff.
Kuznyetsov, 2011 WL 6372852 at *4-*7.

In summary, the first requirement of Nelson has been met: an issue which must be resolved in plaintiffs’ favor in this litigation
in order for plaintiffs to bring a class action has, in the prior proceedings, been resolved in West Penn’s favor.4

Consequently, plaintiffs may not sue on behalf of the other employees in Subclass 1 if the remaining three elements in Nelson are met.
I next consider the second requirement for the application of collateral estoppel/issue preclusion that “a prior action resulted
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in a final judgment on the merits.” Nelson, 806 A.2d at 877.
In this case, the Federal District Court has entered a final judgment on the merits. An appeal is pending in the Third Circuit.

Case law holds that the doctrine of collateral estoppel/issue preclusion requires only a showing of a final judgment on the merits
in the trial court. “A judgment is deemed final for purposes of res judicata or collateral estoppel unless or until it is reversed on
appeal.” Shaffer v. Smith, 673 A.2d 872, 874 (Pa. 1996) “[F]or purposes of issue preclusion (as distinguished from merger and bar),
‘final judgment’ includes any prior adjudication of an issue in another action that is determined to be sufficiently firm to be accorded
conclusive effect.” Id. at 875. In Columbia Medical Group v. Herring & Roll, 829 A.2d 1184, 1193 (Pa. Super. 2003), the Court,
citing Shaffer, held that a judgment is final for purposes of collateral estoppel unless and until reversed on appeal. Also see Bassett
v. Civ. Serv. Comm’n of Phila., 514 A.2d 984, 986 (Pa. Cmwlth. Ct. 1986).

I now consider the third requirement, that “[t]he party against whom collateral estoppel is asserted was a party to the prior
action, or is in privity with a party to the prior action.” Nelson, 806 A.2d at 877.

The same representative parties are plaintiffs in the federal litigation and in this state court litigation, and my ruling is limited
to the issue the Federal Court addressed: whether a class action may be maintained based on meal deduction claims.

I next consider the fourth and final requirement: “The party against whom collateral estoppel is asserted had a full and fair
opportunity to litigate the issue in the prior action.” Id.

The Federal Court considered the issues of whether the claims and defenses of each salaried employee with respect to meal
deductions are typical of the claims or defenses of the other employees and whether a class action provides a fair and efficient
method for adjudication of the controversy. Both issues were decided against plaintiffs after they had a full and fair opportunity to
litigate these issues in the prior action.

Since the four requirements for establishing the defense of collateral estoppel/issue preclusion have been met, I am ruling that in
these state court proceedings, the doctrine of collateral estoppel bars plaintiffs from pursuing their Subclass 1 claims collectively.

II.
I next consider whether the doctrines of res judicata and/or collateral estoppel/issue preclusion bar the named plaintiffs from

pursuing their individual claims.
The underlying principle that supports my ruling that the representative plaintiffs may not pursue a class action based on the

meal break deduction policy is that a party which has expended resources successfully litigating an issue in one forum should not,
after prevailing, be required to relitigate the same issue in another forum.

This underlying principle does not apply with respect to the claims of the individual plaintiffs based on the meal break deduc-
tion policy. There has been no court ruling addressing the merits of these claims of the individual plaintiffs. The defendants have
not expended significant resources to defend the individual claims. The plaintiffs made a tactical decision to give up their individual
claims in order to appeal the District Court’s class action ruling.

While West Penn refers to Pennsylvania state law that bars parties from splitting a cause of action, in this case both the federal
and state court proceedings were instituted at the same time. No ruling was made, and none was sought, seeking dismissal of this
state court action on the ground that the same claims were being raised in a Federal Court action. Once the Federal Court action
was voluntarily dismissed, plaintiffs were not splitting a cause of action by proceeding with their state court claims.

If a final judgment in the Federal Court proceedings had been rendered in the defendants’ favor based on a ruling that the plain-
tiffs’ claims were without merit and if the plaintiffs now wanted to proceed with their state court claims, the doctrines of res judi-
cata/collateral estoppel/issue preclusion, and the bar against splitting a cause of action would bar plaintiffs from pursuing the state
court action. However, upon review of the parties’ briefs, I am not convinced that a voluntary dismissal with prejudice, in order to
appeal decertification, should be deemed to have the same impact as a ruling on the merits.

III.
In their first amended complaint, plaintiffs describe a Subclass 2, consisting of employees who were not compensated for work

performed before or after the end of their scheduled shift, and a Subclass 3, consisting of employees who were not paid for all time
spent attending compensable training programs.

The Federal Court Opinion does not bar plaintiffs from pursuing a class action on behalf of members of Subclasses 2 and 3
because the Court was asked only to certify claims based on the meal break deduction policy, and the Court’s decision to decertify
was based on how the meal deduction policy operated.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 16th day of October, 2012, it is hereby ORDERED that:

(1) plaintiffs may not proceed with a class action based on claims arising out of the meal break deduction policy;
(2) the rulings in the Federal District Court do not bar the representative plaintiffs from proceeding with individual claims or

from proceeding with class action certification with respect to Subclasses 2 and 3; and
(3) if requested by plaintiffs, I will stay these proceedings pending resolution of the appeal taken in the related federal litigation.

BY THE COURT:
/s/Wettick, Jr., J.

1 In this Opinion, they will be referred to as “West Penn.”
2 Footnote 4 of an August 22, 2012 Opinion of the Pennsylvania Superior Court in Gray v. Buonopane, ___ A.3d ___, 2012 WL 3590717
(Pa. Super. 2012), states that collateral estoppel applies if these four elements are present.
3 This section limits the class to class members who file a writing to opt in. Section 216(b) provides: “No employee shall be a party
plaintiff to any such action unless he gives his consent in writing to become such a party and such consent is filed in the court in
which such action is brought.”
4 A second issue has also been resolved in West Penn’s favor. In the Federal Court proceedings, the Court decided in West Penn’s
favor the issue of whether a class action provides a fair and efficient method for adjudication of the controversy under the criteria
set forth in Rule 1708. See the Court’s summary of its ruling at page 12 of this Opinion.
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Borough of Bridgeville v.
Borough of Bridgeville Zoning Hearing Board

Variance—Off Premises Signage—Unnecessary Hardship

No. S.A. 12-000231. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—December 10, 2012.

OPINION
This appeal arises from the decision of the Borough of Bridgeville Zoning Hearing Board (“Board”) dealing with a business

known as the South Hills Golden Cue Pool Hall located at 621 McLaughlin Run Road in the Borough of Bridgeville. The Property is
owned by the Applicant Diamond Machine Company. Applicant has been operating a pool hall on the premises for 34 years.
Applicant is requesting a variance to construct a 24 square foot neon wall mounted sign advertising his business on property located
at 701 Mill Street (owned by B & B Hobby Supplies). Applicant is requesting the variance to increase the visibility of his business.

The Bridgeville Borough Zoning Officer denied the Applicant’s request. The Applicant then applied for a variance with the
Board. The Board approved the variance and it is from that decision that the Appellant Borough of Bridgeville appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board abused its discretion in granting the variance because the evidence indicates that the proposed sign is not of the type
permitted off-site and does not qualify as an appropriate off-site billboard or directional sign. The Borough of Bridgeville Zoning
Ordinance states:

Except for Off-Premises Directional Signs and Billboards, as defined herein, all signs authorized by this Chapter
shall be located on the premises which they are intended to serve. All freestanding signs shall be located at least five
(5) feet from any property line or street right-of-way. The maximum height of the top of any freestanding sign shall
be twenty (20) feet above the adjacent ground level. The bottom edge of a freestanding sign shall be at least seven
(7) feet above the adjacent ground level. Roof Signs shall not project more than six (6) feet above the highest point
on any roof.

Borough of Bridgeville, Pa., Bridgeville Borough Zoning Ordinance art. 2, § 1206.3 (2010). (emphasis added).
The Ordinance limits off-premise directional signs to the display of the name of the establishment, a business symbol or logo,

distance and direction, and with the maximum surface area of six (6) square feet. Ordinance art. 7, § 1205.6(a) & (c) (2010). (emphasis
added). Furthermore, the Ordinance defines “billboards” as “freestanding, ground mounted, single column post supported
displays which have no structural contact with any other building or other structure, with a minimum surface area of 250 square
feet. Ordinance art. 7, § 1206.2 (2010).

The Ordinance specifically states that all signs, except large billboards and small directional signs “shall be located on the
premises which they are intended to serve.” Ordinance art. 2, § 1206.3 (2010). Here, the Applicant’s proposed sign is located on an
adjacent property owned by a third party, not on the premises that it is intended to serve. Furthermore, the Applicant’s sign does
not qualify as a permitted type of off-site sign because it does not meet the definition or requirements of off-site signs such as bill-
boards and small directional signs. Ordinance art. 2, § 201.3 (2010). The Ordinance requires that an off-site billboard must be a
minimum of 250 square feet and an off-site directional sign must have a maximum surface area of 6 square feet. Here, the
Applicant’s proposed sign is 24 square feet in size. Even if the proposed sign were to fall within the size restrictions for a direc-
tional sign, it would fail to meet the criteria for such signs. The Ordinance requires that an off-site directional sign must display
the name of the establishment, business logo or symbol, or distance and direction to the premises. The proposed sign here merely
reads “POOL,” which does not represent the permitted types of off-site direction signs.

The Board committed an error of law in approving the variance because there was no substantial evidence indicating that the
Ordinance imposed an unnecessary hardship on the Applicant. In addition, relevant evidence indicating that the hardship was self-
inflicted was ignored. The criteria for granting a variance to the zoning ordinance is as follows:

1. The zoning ordinance imposes unnecessary hardship resulting from the unique physical characteristics of the property;

2. The alleged hardship is not self inflicted;

3. The requested variance will not destroy the character of the neighborhood, nor be detrimental to public welfare;

4. There is no possibility that the property can be developed in strict conformity with the zoning ordinance; and

5. The variance if authorized will represent the minimum variance that would afford relief.

Pa. Municipalities Code, 53 P.S. § 10910.2 (emphasis added); Hertzberg v. Zoning Board of Adjustment of the City of Pittsburgh, 721
A.2d. 43, 46-47 (Pa. 1998).

The Board was incorrect in granting the variance. First, the Ordinance does not impose unnecessary hardship on the Applicant.
The Applicant testified that he has been successfully operating the same business on the premises for more than 34 years, without
any kind of signage. The Applicant must demonstrate that “due to unique physical characteristics, the property cannot be used for
the permitted purpose or could only conform to such purpose at a probative expense.” Davis v. Zoning Hearing Board of
Adjustment, 468 A.2d 1183, 1185 (Pa. Cmwlth. 1983). Here, the Applicant has been successfully conducting the same business for
over 30 years without the use of such a sign. Therefore, the Board abused their discretion when they found the Applicant suffered
a hardship.

Furthermore, the Applicant’s alleged hardship is both self-inflicted by the Applicant and unnecessary to allow the Applicant to
have reasonable use of his Property. The Applicant testified that erecting a pole-mounted on-site sign would be possible.
Furthermore, he testified that his reason for pursing the proposed sign is that a pole-mounted sign would be “a little more expen-
sive.” (Tr. 12-13). There is no evidence to indicate that by disallowing the Applicant to erect the proposed sign, the Property could
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not be used for its intended purpose. The Applicant stated it would be possible to construct a similar sign which conforms with the
Ordinance. Davis, 468 A.2d 1183, 1185 (Pa. Cmwlth. 1983).

Therefore, based upon the foregoing Opinion, the Board abused its discretion and committed an error of law by finding
substantial evidence to warrant granting a variance. The evidence supported by the record indicates that the first, second and
fourth prongs of the test for a variance have not been met and the Board’s decision should be reversed.

ORDER OF COURT
AND NOW, this 10th day of December, 2012, based upon the foregoing Opinion, Board’s decision is reversed and the appeal is

dismissed.
BY THE COURT:
/s/James, J.

Leonid Grunis v.
Borough of West Homestead Council

Conditional Use—Burden of Proof—Definition Under Ordinance

No. S.A. 12-000133. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—December 10, 2012.

OPINION
This appeal arises from the decision of the Borough of West Homestead Council dealing with the Subject Property located at

308 West Eighth Avenue in a C-1 (Commercial) Zoning District in the Borough of West Homestead, owned by Gerald L. Fink. The
Property is listed as a “Commercial Garage” and contains a driveway and garage door and was formerly used as an auto body shop
called “Joe DiLorio Auto Body.” Appellant Leonid Grunis owns a car sales lot at 258 West Eighths Avenue and seeks to use the
Subject Property for “Motor Vehicle Detailing and Cleaning.” He applied for a conditional use permit under the West Homestead
Code of Ordinances (“Code”). The Borough Council held a hearing and voted to deny Appellant’s conditional use permit. It is from
that decision that the Appellant appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Borough Council properly rejected the Appellant’s proposed conditional use permit. In this case, the Appellant has the burden
of proving that the proposed use is a type permitted by conditional use and that the proposed use complies with the requirements
in the Ordinance. Appeal of Baird, 537 A.2d 976 (Pa. Cmwlth. 1988). Then the burden shifts to those protesting the use to prove
that it will have an adverse effect on the general public. Shamah v. Hellam Township Zoning Hearing Board, 648 A.2d 1299 (Pa.
Cmwlth. 1994). When dealing with the granting or denial of a conditional use, the protestors must show with “a high degree of prob-
ability” that the proposed use will “pose a substantial threat.” Bray v. Zoning Board of Adjustment, 410 A.2d 909, 914 (Pa. Cmwlth.
1980). Here, the Appellant’s proposed use was for “Motor Vehicle Detailing and Cleaning.” An “Automotive Service Station” is a
permitted use in the zoning district and an “Automotive Repair Establishment” is a permitted conditional use. However, the
proposed use does not fall within either of those categories and therefore the Borough Council properly rejected the Appellant’s
proposed Conditional Use.

Additionally, the ongoing renewal of the Eighth Avenue business district would not be well served by the proposed use.
Furthermore, the proposed use would detract from the character of the Eighth Avenue business corridor.

Based upon the foregoing Opinion, the Borough Council properly rejected the Appellant’s proposed Conditional Use. “Motor
Vehicle Detailing and Cleaning” is not listed as a permitted use and is not permitted even as a conditional use.

ORDER OF COURT
AND NOW, this 10th day of December, 2012, based upon the foregoing Opinion, the Borough Council properly rejected the

Appellant’s proposed Conditional Use and their decision is affirmed.

BY THE COURT:
/s/James, J.

Stephen J. Byers v.
Ernest E. Liggett and Marilyn Kostik Liggett

Validity of Stipulated Judgment—Attorney Negligence—Timeliness to Open

No. GD 09-13539. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 14, 2012.

OPINION
This is a Pa. R.A.P. No. 1925(a) Opinion giving the reasons why I denied the Emergency Motion to Void Judgment and Stop

Sheriff Sale of Defendants Ernest E. Liggett and Marilyn Kostik Liggett (“Mr. and Mrs. Liggett”). This is the fourth Opinion
required to be written in this dispute due to four separate appeals taken to the Superior Court of Pennsylvania by Mr. and Mrs.
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Liggett1. A summary of the relevant factual and procedural background is set forth in my Opinion filed on November 26, 2012.
On September 24, 2012 I granted the Motion to Confirm Date for Sheriff Sale of Plaintiff Stephen J. Byers (“Mr. Byers”).

On September 28, 2012 I denied Mr. and Mrs. Liggett’s Emergency Motion to Void Judgment and Stop Sheriff Sale. This
September 28, 2012 Order denying the Emergency Motion was the most recent of the appeals from an order of this Court taken
by Mr. and Mrs. Liggett to the Superior Court and is the subject of this Opinion. The Statement of Matters Complained of on
Appeal filed by Mr. and Mrs. Liggett is focused primarily on the validity of the $145,500 Judgment entered against them in
August of 2008.

This $145,500 August, 2008 Judgment was entered in the Court of Common Pleas of Fayette County pursuant to a Stipulation
for Judgment. Mr. and Mrs. Liggett argue that the Judgment is void because the signature on the Stipulation for Judgment is not
the signature of their attorney. On the line for the signature of L.F. Grimm, Jr., Esquire, the attorney for Mr. and Mrs. Liggett, it is
signed, “L.F. Grimm/CPF.” The attorney for Mr. Byers is Christopher P. Furman, Esquire, and there does not seem to be any
dispute over the fact that attorney Furman signed attorney Grimm’s name and then placed his initials, CPF, after it.

Mr. and Mrs. Liggett contend that I made an error by denying the Emergency Motion to Void Judgment and Stop Sheriff Sale
because the Stipulated Judgment is void2. For the reasons below, I disagree.

First, as explained in the March 15, 2012 Opinion of the Honorable Judge Judith L.A. Friedman of this Court, Mr. and Mrs.
Liggett allege negligent conduct by their attorney, which is not a basis for an untimely attack on the Judgment. Mr. and Mrs. Liggett
admit:

At the time “Judgment” was entered, Defendants learned of the “Judgment” amount through the media and immediately
asked “Defendants Attorney” to file an appeal; however, “Defendants Attorney” advised Defendants the “Judgment could
be opened at any time down the road,” and failed to file an appeal. 1/3/2012, Petition for Leave to Appeal Nunc Pro Tunc,
¶ No. 12.

Since Mr. and Mrs. Liggett admit to knowing of the amount of the Judgment at the time it was entered against them, the alleged
negligence of their attorney is not a basis for attacking the Judgment nearly four years after its entry.

Second, as also explained in the March 15, 2012 Opinion of Judge Friedman, a late attack on the Judgment would be permitted
if the lateness resulted from fraud or a breakdown in the court’s operations. Mr. and Mrs. Liggett have failed to set forth any facts
to support a claim of fraud or a breakdown in the court’s operations.

Third, Mr. and Mrs. Liggett fail to set forth a factual basis for their conclusion that the Stipulated Judgment is defective. The
fact that attorney Furman signed attorney Grimm’s name to it and then placed his initials after the signature, to me means that
attorney Grimm must have agreed attorney Furman could do that. This should not be surprising to Mr. and Mrs. Liggett since
attorney Grimm had agreed, on the record during a Pre-Trial Conference before the Honorable Judge Gerald R. Solomon two
months before the entry of the Judgment, that they would either pay $95,000 within forty-five days or have judgment entered
against them for $145,500. See Transcript of June 23, 2008 Settlement proceedings, Emergency Motion to Void Judgment and Stop
Sheriff Sale, Exhibit C. Indeed, Mr. and Mrs. Liggett do not aver that attorney Furman was not authorized to do this, and they
have produced no evidence to negate the logical inference that attorney Grimm agreed attorney Furman could sign the Stipulated
Judgment for him.

Fourth, Mr. and Mrs. Liggett do not cite caselaw or other legal authority that support their contention that, because attorney
Furman signed attorney Grimm’s name, the Stipulated Judgment is void. There is, however, legal authority that supports the validity
of the Judgment. Pennsylvania Rule of Civil Procedure No. 201, entitled “Agreements of Attorneys,” provides:

Agreements of attorneys relating to the business of the court shall be in writing, except such agreements at bar as are
noted by the Prothonotary upon the minutes or by the stenographer on the stenographer’s notes.

Since this attorneys’ agreement for judgment to be entered against Mr. and Mrs. Liggett for $145,500 was made at bar, as noted
by the stenographer, it is validated by Rule 201.

For each of these reasons described above, I did not make an error by denying the Emergency Motion to Void Judgment and
Stop Sheriff Sale.

BY THE COURT:
/s/Hertzberg, J.

1 The four appeals were taken between February and October of 2012. The docket numbers in the Superior Court of the other three
cases are 229 WDA 2012, 1176 WDA 2012 and 1485 WDA 2012.
2 Mr. and Mrs. Liggett, in their Statement of Matters Complained of on Appeal, also contend that they will sustain irreparable harm
if their property is sold at a Sheriff s Sale. I addressed this issue in my Opinion filed on November 26, 2012.

Baum-Center Initiative, Bloomfield Citizens Council, Friendship Preservation Group Inc.,
Shadyside Action Coalition, Alley Way Service and Repair Inc.,

Grace Robinson Insurance Agency, Inc., and AZ, Inc., d.b.a. Café Sam v.
The City of Pittsburgh Planning Commission, and The City of Pittsburgh v. UPMC Shadyside

Planning Commission—Appeal to Common Pleas Court—Procedure Under Ordinance—Recommendation Versus Decision

No. SA 12-600. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 6, 2012.

OPINION
Baum-Center Initiative and the other named Plaintiffs appealed to the Commonwealth Court of Pennsylvania from my decision

to dismiss their case against the Planning Commission of the City of Pittsburgh. Pursuant to Pa. R.A.P. 1925(a), this Opinion sets
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forth the reasons I dismissed the case.
On June 12, 2012, Defendant the Planning Commission of the City of Pittsburgh (“Planning Commission” hereinafter) voted

to recommend to Pittsburgh City Council that it approve zoning map changes to several UPMC owned properties and the
Institutional Master Plan submitted by UPMC-Shadyside Hospital. The recommendation for the zoning map changes was to
reclassify the UPMC owned properties from the Urban Neighborhood Commercial District classification to the
Educational/Medical/ Institutional District. On July 6, 2012, Plaintiff Baum-Center Initiative and the other named Plaintiffs
(collectively “Baum-Center Initiative”) commenced this litigation by appealing the Planning Commission’s recommendation
to this Court1. UPMC Shadyside filed a Motion to Quash Baum Center Initiative’s appeal, which I granted. Baum-Center
Initiative then filed a Notice of Appeal to the Commonwealth Court of Pennsylvania and a Statement of Matters Complained
of on Appeal.

Baum-Center Initiative first claims I erred by dismissing its appeal because its appeal from the Planning Commission to this
Court is expressly authorized by the Pittsburgh Zoning Ordinance. I assume that Baum-Center Initiative’s claim of express authority
for the appeal from the Planning Commission is Pittsburgh Zoning Ordinance Section 923.01.D, since it was relied upon in Baum-
Center Initiative’s Brief opposing the Motion to Quash and in oral argument on the Motion to Quash. Pittsburgh Zoning Ordinance
Section 923.01.D provides:

Any party aggrieved by a decision of the Planning Commission, may, within thirty (30) days, appeal the decision to the
Court of Common Pleas of Allegheny County under the Local Agency Law, 2 Pa. C.S. Sections 751-754.

While this does allow for appeals from the Planning Commission to the Court of Common Pleas, it does not follow that such appeals
are allowed from all Planning Commission actions or from the Planning Commission’s June 12, 2012 recommendation concerning
the zoning map change of UPMC’s property.

Chapter 922 of the Pittsburgh Zoning Ordinance is entitled ‘DEVELOPMENT REVIEW PROCEDURES.” Section 922.05 of
Pittsburgh’s Zoning Ordinance is entitled “Zoning Map and Text Amendments,” and begins with this statement:

Any amendment to the zoning district boundaries shown on the Zoning District Map or to the text of this Zoning Code
shall follow the procedures set forth in this section.

Subsection 922.05.D then requires the Planning Commission “to recommend approval or denial of the application within”
90 days of its receipt and subsection 922.05.E of Pittsburgh’s Zoning Ordinance requires City Council to hold a public hearing
within 120 days of the Planning Commission’s action and to approve or deny the application within 90 days after the public
hearing2. Finally, subsection 922.05.G of Pittsburgh’s Zoning Ordinance is a requirement that at least 7 City Council members
vote to approve a zoning map or text amendment to overcome a negative Planning Commission recommendation. These
Zoning Map and Text Amendments provisions, section 922.05 and subsection 922.05.A-922.05.I of the Pittsburgh Zoning
Ordinance, do not include the grant of a right to appeal from the Planning Commission’s recommendation to the Court of
Common Pleas. Since subsection 922.05 states that procedures in this section shall be followed for zoning map and text
amendments, the procedure to be followed is a Planning Commission recommendation followed by a City Council vote of
approval or denial. Since there is no procedure in the section for an appeal from the Planning Commission recommendation
to the Court of Common Pleas, there is no express authority in Pittsburgh’s Zoning Ordinance for Baum-Center Initiative’s
appeal to the Court of Common Pleas. In other words, since the Zoning Ordinance says zoning map amendments must follow
the procedures in section 922.05, Baum-Center Initiative cannot engraft an appeal provision from outside of the section into
the procedures in the section.

Pittsburgh Zoning Ordinance subsection 923.01.D, which allows for appeals from the Planning Commission to the Court of
Common Pleas, falls under Chapter 923, which is entitled “REVIEWERS AND DECISION MAKERS,” and there is no provision in
section 923.01 or subsections 923.01.A-923.01.E that specifies which Planning Commission decisions may be appealed to the Court
of Common Pleas. However, there are at least two sections of the Pittsburgh Zoning Ordinance where the Planning Commission
makes the final review. In Project Development Plans that are required for the Golden Triangle, Downtown Riverfront and Public
Realm Zoning Districts, the Planning Commission makes the final review. See Pittsburgh Code §922.10.E. Also, with Planned Unit
Developments, the Planning Commission makes the final review. See Pittsburgh Code §922.11.C.2. Hence, an appeal to the Court
of Common Pleas is allowed from Planning Commission final review of a Project Development Plan and a Planned Unit
Development.

Under the Zoning Ordinance enacted by Pittsburgh in 1958, there was no provision for appealing a Planning Commission
recommendation on a zoning map amendment to the Court of Common Pleas. Baum-Center Initiative fails to identify anything
in the legislative history of Pittsburgh Zoning Ordinance subsection 923.01.D, which is part of the comprehensive rewriting of
the Pittsburgh Zoning Ordinance effective in 1999, to support the claim that it applies to zoning map amendments. A common
sense interpretation of the Pittsburgh Zoning Ordinance is that a recommendation on a zoning map change application by the
Planning Commission to City Council should move to City Council for approval or denial and not, instead, move from the
Planning Commission to the Court of Common Pleas. Therefore, Pittsburgh Zoning Ordinance section 923.01.D does not
expressly authorize Baum-Center Initiative’s appeal to the Court of Common Pleas, and I made no error by quashing the
appeal.

Baum-Center Initiative also contends that, because subsection 923.01.D allows for appeals from a “decision” of the Planning
Commission and subsection 922.05.D, which describes the Planning Commission’s procedures for zoning map and text amend-
ments, refers to deemed “decisions,” the Planning Commission’s recommendation of the zoning map changes to UPMC’s proper-
ties must be a “decision” that is appealable under subsection 923.01.D. This argument lacks merit for multiple reasons. First, the
report of the Planning Commission’s hearings on the zoning map change to UPMC’s properties states that the “ACTION
REQUIRED” is a “Recommendation to City Council” and the Motion is that the Planning Commission “Recommends Approval to
City Council….” No where in the report is the action of the Planning Commission described as a “decision.” Second, when the word
“decision” is used in subsection 922.05.D, it is in reference to a deemed decision of denial that occurs when the Planning
Commission takes no timely action; but, this was not a deemed decision of denial as the Planning Commission did take action on
the zoning map change to UPMC’s properties by affirmatively recommending it to City Council. Third, subsection 922.05.D also
contains language that describes the Planning Commission’s action on a zoning map amendment as to “recommend” approval or
denial (not make a “decision” of approval or denial) of the application. See footnote no. 2 above. Fourth, subsection 922.05.E, which
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describes City Council’s action on a zoning map amendment, first refers to Planning Commission’s “action” (rather than
“decision”) and then utilizes language identical to section 922.05.D to describe a deemed “decision” of denial by City Council.
See footnote no. 2 above. Fifth, the Pittsburgh Zoning Ordinance defines “Decision-Maker or Decision-Making Body” as “the entity
(City Council, Planning Commission, Zoning Board of Adjustment, Zoning Administrator, Planning Director or department head)
that is authorized to finally approve or deny an application….” Pittsburgh Code Chapter 926:63. If the Decision-Making Body is the
entity that gives final approval, the “decision” also is made by that entity, which in the case of a zoning map amendment is not the
Planning Commission but is City Council.

Baum-Center Initiative next claims I erred because the Planning Commission’s recommendation that City Council approve the
zoning map change to UPMC’s properties is a final agency decision that is appealable to the Court of Common Pleas under the
Pennsylvania Local Agency Law. See 2 Pa. C.S. §§752 and 101. However, as described above, Pittsburgh’s Zoning Ordinance calls
for the Planning Commission to make a recommendation to City Council on zoning map amendments, and for City Council to make
the final decision. Therefore, I did not make any error because City Council, rather than the Planning Commission, makes the final
agency decision.

Baum-Center Initiative’s final claim is that the cases cited in UPMC Shadyside’s Motion to Quash the Appeal are not on point.
It may be true that the cases cited in the Motion, Allegheny West Civil Council, Inc. v. The City Planning Commission of the City of
Pittsburgh (80 Pa. Commw. 64, 470 A.2d 1122 (1984)) and Arsenal Bowling Lanes, Inc. v. Planning Commission of the City of
Pittsburgh (Allegheny County Common Pleas, SA 09-446 (2009)) do not involve a zoning map amendment. However, since there do
not appear to be any reported cases involving an appeal from a Planning Commission recommendation of a zoning map amend-
ment, UPMC has no alternative than to cite these analogous cases. Allegheny West Civic Council, which involves Pittsburgh’s
former zoning ordinance provision for a conditional use, stands for the proposition that a Planning Commission’s recommendation
to City Council is not a binding, final “adjudication” of a local agency that is appealable to the Court of Common Pleas under the
Pennsylvania Local Agency law. This proposition also is applicable to Baum-Center Initiative’s appeal from the Planning
Commission, since it also is from a Planning Commission recommendation to City Council that is not a binding or final adjudica-
tion that may be appealed under the Local Agency Law.

Arsenal Bowling Lanes, which involves Pittsburgh’s Residential Parking Permit Program, holds that administrative action may
be appealable but legislative action by either the Planning Commission or City Council is not an “adjudication” that can be
appealed under the Local Agency Law. Contrary to Baum-Center Initiative’s argument, I find this holding3 is on point. Baum-Center
Initiative admits that if City Council enacts the zoning map amendment, City Council “will clearly be acting in its legislative
capacity….” (Brief Opposing Motion to Quash, p. 5), but argues that the Planning Commission acted in an administrative capacity.
This simply is incorrect. The Planning Commission recommendation is part of the legislative process that is concluded by City
Council’s approval or denial of the zoning map amendment.

Baum-Center also argues that Stanton Heights Community Organization, et al. v. Zoning Board of Adjustment of City of
Pittsburgh and Neighborhood Academy (Allegheny County Court of Common Pleas No. SA 10-780 (2009), affirmed Pa. Commw. No.
1557 C.D. 2011 (12/4/2012)) is more applicable than the cases cited by UPMC Shadyside. I disagree. While this Court in Stanton
Heights determined that an appeal from the Planning Commission would have been permitted under the Local Agency Law, it was
because the Planning Commission’s action in that case was the final review of a Planned Unit Development. See page 4 above
discussing this. Since the Planning Commission action in the subject case is a recommendation that City Council affirm the zoning
map amendment, it is not a final adjudication and is part of a legislative process. Therefore, the Stanton Heights case is not appli-
cable to this matter.

BY THE COURT:
/s/Hertzberg, J.

1 In Baum-Center Initiative’s Brief, it takes the position that the only issue it appealed to the Court of Common Pleas of Allegheny
County is the change of the zoning map for the Center for Innovative Sciences site. It is not clear to me from Baum-Center
Initiative’s Appeal from the Planning Commission that it is limited to only the zoning map change, but given how clearly it is
spelled out in Baum-Center Initiative’s Brief, I assume for purposes of this Opinion that only the zoning map change was
appealed.
2 The full text of these two provisions states: 922.05.D – Hearing and Action by the Planning Commission The Planning
Commission may hold a public hearing on the application or may choose not to conduct a hearing. In any case, the Commission
shall act to recommend approval or denial of the application within ninety (90) days of the receipt of the completed application.
Where the Commission fails to render its decision within the period required by this subsection, the decision shall be deemed to
have been rendered in denial of the application unless the applicant has agreed in writing or on the record to an extension of time.
When a decision has been rendered in denial of the application because of the failure of the Commission to meet or render a deci-
sion as hereinabove provided, the City shall give public notice of said decision within ten (10) days, according to the provisions of
Sec. 922.05.C. 922.05.E – Hearing and Action by City Council City Council shall hold a public hearing on the Zoning Text or Map
Amendment within one hundred twenty (120) days of the Planning Commission’s action on the application. After the public hear-
ing, Council shall act to approve or deny the application, within ninety (90) days of the Council hearing. In taking action, Council
shall consider the criteria specified in Sec. 922.05.F. Where Council fails to render its decision within the period required by this
subsection, or fails to hold the required public hearing within one hundred twenty (120) days from the date of the Planning
Commission’s action, the decision shall be deemed to have been rendered in denial of the application unless the applicant has
agreed in writing or on the record to an extension of time., When a decision has been rendered in denial of the application because
of the failure of Council to meet or render a decision as hereinabove provided, the City shall give public notice of said decision
within ten (10) days, according to the provisions of Sec. 922.05.C. nothing in this subsection shall prejudice the right of any party
opposing the application to urge that such a decision is erroneous.
3 This Common Pleas Court holding in Arsenal Bowling Lanes is premised on the 2004 decision of the Commonwealth Court of
Pennsylvania in Ondek v. Allegheny Council (860 A.2d 644) in which the Court held that the enactment of a resolution establishing
a Tax Increment Financing District is not an administrative act but instead is a legislative act that is not appealable under the Local
Agency Law.



page 98 volume 161   no.  5

Allen Brunwasser v.
Jeffrey K. Cohen

Assault—Battery

No. GD 10-6268. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—January 14, 2013.

OPINION
This Opinion explains my August 28, 2012 Order of Court, which has been appealed to the Superior Court of Pennsylvania by

Allen Brunwasser (“Plaintiff”). In April of 2008 Plaintiff was admitted to Allegheny General Hospital for the purpose of undergoing
emergency surgery to repair an incarcerated right inguinal hernia. Plaintiff signed a Consent to Surgical/Invasive Procedures form
consenting to the procedure. While Plaintiff was anesthetized, Dr. Atkinson, the surgeon operating on the hernia, called a urology
consult for the purpose of placing a Foley catheter to drain Plaintiff ’s bladder prior to commencing the hernia surgery. In response
to the request for a urology consult, Jeffrey K. Cohen, M.D. (“Defendant”) appeared, placed the Foley catheter without incident
and Dr. Atkinson was able to complete the hernia surgery.

On June 1, 2010 Plaintiff initiated the instant litigation by filing a Complaint against Defendant. Plaintiff was 86 years old when
he had this surgery, and he is an attorney who has been practicing law for approximately 65 years. Plaintiff has been a self repre-
sented litigant throughout these proceedings. Though somewhat difficult to discern, Plaintiff ’s Original Complaint stated claims
for assault, battery, and punitive damages. Defendant filed Preliminary Objections on July 22, 2010 and Plaintiff filed an Amended
Complaint on July 26, 2010. Defendant again filed Preliminary Objections on July 29, 2010 and Plaintiff filed his Second Amended
Complaint on August 16, 2010 adding a claim for abuse of process. Defendant filed Preliminary Objections to Plaintiff ’s Second
Amended Complaint. Preliminary Objections were heard before the Honorable Robert J. Colville, who entered an Order on
November 1, 2010. Judge Colville’s Order dismissed Plaintiff ’s abuse of process claim. Judge Colville’s Order further provided that
the remainder of Defendant’s Preliminary Objections were overruled and that “[t]his is not a professional negligence case.”

On July 17, 2012 Defendant presented a Motion to Determine Necessity of Certificate of Merit before the Honorable R. Stanton
Wettick. Judge Wettick issued an Order on July 17, 2012 that stated, inter alia, that “…plaintiff has advised the court that he is
pursuing only claims for which the testimony of a licensed professional is unnecessary and that he does not intend to offer at trial
expert testimony of a licensed professional…” and ordered that “…all claims for which the expert testimony of an appropriate
licensed professional is required are dismissed and that plaintiff may pursue any claims against defendant for which expert testi-
mony is unnecessary for the prosecution of these claims against defendant.” However, Judge Wettick’s Order did not specify which
claims in Plaintiff ’s Second Amended Complaint necessitated the testimony of a licensed professional and therefore were
dismissed, nor did it specify which claims were permitted to stand.

On April 30, 2012 Defendant filed a Motion for Summary Judgment, which was argued before the undersigned on August 27,
2012. On August 28, 2012 I entered an Order of Court granting Defendant’s Motion for Summary Judgment and held that “…all
claims against Defendant are dismissed.” On September 28, 2012 Plaintiff filed his Notice of Appeal, however, on October 3, 2012
Plaintiff ’s appeal was returned by the Superior Court due to Appellant error. On November 16, 2012 Plaintiff filed his Amended
Notice of Appeal appealing my August 28, 2012 Order of Court. I write this Opinion in support of my August 28, 2012 Order of
Court.

On October 23, 2012 Plaintiff filed a Concise Statement of Errors Complained of on Appeal (“Concise Statement”) alleging that
I committed 23 errors. Plaintiff first alleges that the Order I entered on August 28, 2012 is “void and/or voidable” because I did
not write an Opinion specifying the reasons for the decision pursuant to Pa.R.C.P. 1035.3(e)(1) and (e)(2). I was not obligated to
apply Pa.R.C.P. 1035.3(e)(1) and (e)(2) in the Motion for Summary Judgment presented by Defendant, because Pa.R.C.P 1035.3(e)
pertains to ruling on a Motion for Summary Judgment “without written responses or briefs…” That certainly was the not the
circumstance in the case at bar, as Defendant filed a Brief in Support of Motion for Summary Judgment and Plaintiff filed a number
of opposing documents in response to Defendant’s Motion, including a Motion to Apply the Doctrine of Res Judicata and/or Law
of the Case to Defendant’s Motion for Summary Judgment and a Pre-discovery Response to Defendant’s 5/5/12 Motion for
Summary Judgment. Both parties had an opportunity to present their respective positions through both briefs and oral argument,
therefore, the Pa.R.C.P. 1035.3(e)(2) requirement to state my reasons for granting Summary Judgment via a written Opinion was
not applicable in this case.

Plaintiff next alleges that I committed an error of law by “granting summary judgment for movant after non-movant filed
admissible evidence to establish a prima facie case of assault and battery and/or ‘ghost’ surgery and movant did not file admissi-
ble evidence to eliminate as not disputed a required material element of that prima facie case.” Presenting a prima facie case and
the ability of a case to survive summary judgment are not legally identical, as insinuated by Plaintiff. Black’s Law Dictionary
defines a prima facie case as “establishment of a legally required rebuttable presumption.” (9th edition, 2009) Whereas Summary
Judgment is a judgment “granted on a claim…about which there is no genuine issue of material fact.” (Black’s Law Dictionary 9th
edition, 2009). A battery is “an unconsented touching that is either harmful or offensive.” Cooper ex rel. Cooper v. Lankenau Hosp.,
51 A.3d 183, 191 (Pa. 2012) citing C.C.H. v. Philadelphia Phillies, Inc., 596 Pa. 23, 940 A.2d 336 (2008). Plaintiff is correct that his
Second Amended Complaint establishes a prima facie case in that he creates a rebuttable presumption by pleading that he
suffered an unconsented, offensive touching at the hands of Defendant. However, Defendant rebutted Plaintiff ’s claim by arguing
that the procedure performed by Defendant was within the scope of Plaintiff ’s Consent to Surgical/Invasive Procedures. Plaintiff
will be prohibited from admitting expert testimony at trial because he certified that no expert testimony was necessary to prose-
cute his claim. Plaintiff ’s signed consent authorizes “additional or different procedures that are necessary or advisable...” in the
event of unforeseen conditions (see exhibit C to Plaintiff ’s Brief in Support filed on July 17, 2012 at Document 57). I determined
that no genuine issue of fact existed because Plaintiff would be unable to prove that the procedure performed by Defendant was
unnecessary or inadvisable, and therefore outside the scope of his consent, without the testimony of a medical expert. My deter-
mination is supported by case-law, which states that “…it would not be within the knowledge of the average layperson to identify
when the need for a consult would arise in a surgical procedure….” and “…expert testimony was required to assess whether [the
doctors/defendants] acted in accordance with…the consent form…” see McSorley v. Deger, 2006 Pa.Super. 200, 905 A.2d 524.
Therefore, I did not err by granting Defendant’s Motion for Summary Judgment despite the fact that Plaintiff initially plead a
prima facie case.

Plaintiff next alleges that I erred by “overruling Judge Colville’s November 3, 2010 order ruling [P]laintiff ’s case was ‘not a
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professional negligence case’ in violation of the coordinate judge rule and/or law of the case precept and/or the precept of res judi-
cata.” My Order did not conflict with Judge Colville’s Order, as I never designated Plaintiff ’s case as a professional negligence
case; therefore, I committed no such error.

Plaintiff next alleges that I erred by “not enforcing or ignoring or overruling the July 17, 2012 order of Judge Wettick in viola-
tion of the precepts of coordinate jurisdiction or law of the case or res judicata.” The Order to which Plaintiff refers is a ruling that
was issued on Defendant’s Motion to Determine Necessity of Certificate of Merit, which directss that “…all claims for which the
expert testimony of an appropriate licensed professional is required are dismissed and that plaintiff may pursue any claims against
defendant for which expert testimony is unnecessary…” Judge Wettick’s Order never specified which of Plaintiff ’s claims required
expert testimony and were therefore dismissed. However, even if Judge Wettick determined that none of Plaintiff ’s claims
required expert testimony, Judge Wettick’s Order simply allowed Plaintiff ’s claims to proceed without the filing of a Certificate of
Merit as required by Pa.R.C.P. 1042.3. The Order does not preclude later rulings on a Motion for Summary Judgment; therefore, I
have committed no error.

Plaintiff next alleges that I erred by “not ruling that summary judgment movant’s July 17, 2012 (document 58) ‘Motion to
Determine Necessity of Certificate of Merit’ was an in effect amendment or withdrawal of his summary judgment (document 48)
and rendered it withdrawn or abandoned.” Plaintiff appears to conflate the purpose of a Motion for Summary Judgment and a
Motion to Determine Necessity of Certificate of Merit. As explained above, a Motion for Summary Judgment seeks a determina-
tion by the court that the non-movant will be unable to recover as a matter of law. A Motion to Determine Necessity of Certificate
of Merit, on the other hand, helps movant to determine whether he will be able to seek a Judgment of Non-Pros pursuant to
Pa.R.C.P. 1042.7. Because each motion serves a different purpose on a different point of law, I believe that there was no error in
considering the Motion for Summary Judgment independently.

Plaintiff next alleges that I erred by “violating the ‘Nanty-Glo’ line of published authority advising that oral testimony of the
movant, even if undenied, is not to be used to defeat non-movant’s conflicting oral testimony which results in all oral testimony
credibility being a jury – not a judge decision.” The Nanty-Glo case, to which Plaintiff refers stands for the proposition that testi-
mony entered as evidence at trial, even if uncontradicted by opposing evidence, is to be submitted to the jury for a determination
of credibility. See Borough of Nanty-Glo v. American Surety Co. of New York, 309 Pa. 236, 163 A. 523 (1932). In the instant case, I
granted summary judgment not on the basis of any testimony, but instead because Defendant has no expert to testify on the lack
of consent issue or as to causation. Therefore, the “Nanty-Glo rule” is inapplicable and I made no error related to that rule.

Plaintiff next alleges that I erred by “dismissing non-movant’s counts 7, 8, and 9 (document 66) when movant never made a
request for dismissal which order was a violation of the sua sponte precept.” On page 13 of Defendant’s Motion for Summary judg-
ment, in his WHEREFORE clause, Defendant specifically requests that “...all claims against him be dismissed with prejudice.”
Further, Counts 7, 8, and 9 do not appear in Plaintiff ’s Complaint, Amended Complaint or Second Amended Complaint; these
Counts instead are appended to a Motion Plaintiff served two weeks before the summary judgment argument, without first request-
ing leave to amend. Therefore, they were not properly raised. I did not make a sua sponte decision to dismiss all of Plaintiff ’s
claims and there was no error.

Plaintiff next argues that I erred by “deciding that ‘there shall be no discovery’ when movant did not request this prohibition
all in violation of the sua sponte precept.” This argument is premised on a ruling I made after summary judgment was granted and
all of Plaintiff ’s claims had been dismissed. The purpose of discovery is to help parties ascertain the evidence that will be needed
to prove their case at trial. Summary Judgment is granted to save the parties and the court the time and expense of proceeding to
trial. Therefore, once Summary Judgment has been granted and no trial will occur there is no need for discovery. I did not err in
ordering that discovery will not continue.

Plaintiff next alleges that I erred because my decision was based only on Defendant’s Motion for Summary Judgment and
supporting brief. Plaintiff draws his own conclusions here. The sentence to which Plaintiff cites says in full, “The primary reasons
summary judgment was granted are found in Defendant’s Motion for Summary Judgment and Supporting Brief.” (Sept. 7, 2012
Order of Court). I properly considered the parties’ briefs, the record and oral argument prior to granting Defendant’s motion and
committed no error.

Plaintiff next alleges that I erred “by crediting or giving an effect to his Exhibit N (the doctor authority).” I assume that this
cryptic reference to “Exhibit N” is a reference to the transcript of the deposition of the doctor who performed the hernia surgery,
Dr. Atkinson. This deposition did not serve as the basis for my order granting Summary Judgment. My determination was made
based on the fact that without expert testimony Plaintiff would be unable to prove that Defendant lacked consent to perform the
procedure and would be unable to prove any alleged injuries1 were caused by the claimed battery. I committed no error.

Plaintiff next alleges that I erred by “failing to distinguish between defective informed consent when a doctor’s actually hired
and when he is not hired i.e. ghost surgery and non-hired assault and batter involved no consent to act regardless of negligence or
benefit to patient or successful outcome.” [sic]. I have no quarrel with Plaintiff ’s point that there is a difference between a case
based on lack of informed consent and a case for battery based on a complete lack of consent. See Montgomery v. Bazaz-Sehgal,
742 A.2d 1125 (Pa.Super. 1999). However, the central question in this case is whether consent existed within the scope of Paragraph
4 of the Consent to Surgical/Invasive Procedures, which authorized additional procedures necessary or advisable in the professional
judgment of Dr. Atkinson. I determined that Plaintiff would be unable to prove whether the placement of the Foley catheter was
necessary or advisable without expert testimony. Thus if Plaintiff could not demonstrate that the procedure was unnecessary or
inadvisable, he would be unable to prove that there was no consent and that a battery had occurred. See McSorley v. Deger, 2006
Pa.Super. 200, 905 A.2d 524, 529. Therefore, I did not ignore the difference between a claim for defective informed consent and a
claim for battery due to a complete lack of consent. I just determined that Plaintiff would be unable to prove the latter claim with-
out expert testimony. Therefore, I committed no error.

Plaintiff also refers to Dr. Cohen performing the Foley catheter procedure as “ghost surgery” and alleges I committed an error
of law by granting summary judgment against him on this issue. Plaintiff claims he only gave permission to Dr. Atkinson to
perform procedures on him, and therefore Dr. Cohen’s performance of the Foley catheter procedure was a “ghost surgery” and
therefore a battery. However, the Consent to Surgical/Invasive Procedure signed by Plaintiff provides:

I understand that the identities of who will participate in the surgery and in what manner will be decided at the time of
surgery and will depend on the availability of individuals with the necessary expertise on my/the patient’s condition.

Plaintiff therefore clearly gave consent to another physician, such as Dr. Cohen whose expertise is urology, participating in the
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surgery, and I made no error by granting summary judgment against Plaintiff on this issue.
Paragraphs 12 and 14 of Plaintiff ’s Concise Statement allege that I erred by making “declarations” that Plaintiff ’s case sounded

in medical malpractice and that the placement of the Foley catheter was on an emergency basis. My Orders made no such decla-
rations and speak for themselves on that point; therefore, there was no error on this basis.

Plaintiff next alleges that I erred by “finding evidence movant knew before Judge Colville’s November 3, 2010 (document 24)
was after discovered evidence which gave movant opportunity to challenge the order.” Plaintiff does not specify to what “evidence”
he is referring, or how I made any findings with regard to it. Without more specific allegations, I am unable to address this allega-
tion of error.

Plaintiff ’s next two allegations of error are presented as questions, “Did non-movant’s responses to movant’s summary judg-
ment motion require as a matter of law that the summary judgment motion be denied and was the trial court’s refusal to do so an
error of law” and “Did the trial court commit an error of law by granting movant’s summary judgment motion.” As explained in
the preceding paragraphs of this Opinion, I committed no error by granting Defendant’s Motion for Summary Judgment.

Plaintiff ’s next two allegations of error are that I erred by ignoring Judge Wettick’s Order dismissing all claims for which expert
medical testimony of an appropriate licensed professional is required and granting Defendant’s Motion for Summary Judgment.
Plaintiff seeks to conflate the grounds on which Judge Wettick issued his order with the grounds on which I entered mine. Judge
Wettick’s order was issued in response to Defendant’s Motion to Determine Necessity of Certificate of Merit. A certificate of merit
is filed to establish that a qualified professional agrees with a plaintiff ’s claim that the actions of another professional deviated
from acceptable professional standards. Pa.R.C.P. 1042.3. In a professional malpractice case, a Certificate of Merit is necessary for
the case to go forward. Judge Wettick’s order simply dismissed any claims that would be in the nature of professional malpractice.
My order, on the other hand, was based on the summary judgment standard, which involves whether a genuine issue of material
fact exists. The pivotal issue in Plaintiff ’s case is whether consent existed for placement of the Foley catheter. As explained above,
Plaintiff would be unable to prove that no consent existed without expert testimony. The expert testimony in Plaintiff ’s case would
center on the necessity of the procedure. This is a different finding than a requirement for a Certificate of Merit certifying that
Defendant’s actions violated acceptable professional standards. Therefore, my Order did not overrule Judge Wettick and I
committed no error.

Next Plaintiff alleges that I erred “in requiring a certificate of merit…” Once again Plaintiff bases an allegation on a provision
that was not present in any of my Orders. I did not Order Plaintiff to file a Certificate of Merit and committed no error on this point.

Plaintiff next alleges that I erred “by considering in its decision movant exhibits which were not filed with its motion for
summary judgment. This includes exhibit[s] G, M, O, Q, R, S, T, V and W and X.” Plaintiff makes many assumptions about the
factors that went into my decision. My Order makes no reference to any such exhibits. My Order was based on the information
presented to me in the parties’ briefs and at oral argument. Further, as long as the exhibits listed by Plaintiff fall within the
definition of the “record” pursuant to Pa.R.C.P. 1035.1, it would be completely appropriate for me to consider these documents in
ruling on Defendant’s Motion for Summary Judgment.

Plaintiff next asks whether I committed an error by “denying non movant’s claim for punitive damages.” Punitive damages are
not an independent cause of action; rather they exist only as an element of damages. Punitive damages can only be recovered when
there is a valid underlying claim. See Slavio v. Amgen, Inc., 810 F.Supp.2d 745, 756 (W.D. Pa. 2011). Therefore, once I determined
that Plaintiff ’s underlying claims were to be dismissed, no basis existed for the recovery of punitive damages. Therefore, I
committed no error in dismissing Plaintiff ’s claims for punitive damages.

Plaintiff next argues that I erred by “ignor[ing] the failure of Doctors Atkinson and Cohen to provide medical authority to
support their claim a Foley was required and other undocumented medical claims.” Plaintiff demonstrates a failure to understand
who bears the burden of proof. “…[T]he burden is on plaintiff to prove ‘that the operation performed, or substantially that opera-
tion, was not authorized by him.’” Moure v. Raeuchle, 529 Pa. 394, 404, 604 A.2d 1003 (1992) citing Smith v. Yohe, 412 Pa. 94, 194
A.2d 167 (1963). At this stage of litigation, Defendant did not bear the burden of proving that placement of the Foley catheter was
necessary. That burden would only shift to Defendant at trial to rebut the claims of Plaintiff, once Plaintiff had put on evidence to
prove that it was not necessary. Therefore, I committed no error by failing to require Defendant to prove the necessity of the
procedure.

Finally, Plaintiff alleges that I erred “by ignoring non-movant’s undenied Exhibit L sworn testimony and failing to consider the
credibility impact of movant’s failure to produce Dr. Pearson, her physician’s assistant, the operating room people who would know
when Doctor Atkinson arrived and who hired Doctor Cohen, the resident physician and the group of medical assistants he super-
vised and the young female doctor who requested plaintiff sign the alleged consent form plus the person who made alteration to it
and the anesthesia medical people plus who called urology.” Once again, Defendant would not be required to produce such testi-
mony and evidence until after Plaintiff had met his burden of proof. Because Plaintiff would be unable to meet his burden of proof
without expert testimony, I committed no error in granting Defendant’s Motion for Summary Judgment.

BY THE COURT:
/s/Hertzberg, J.

1 Plaintiff is unwilling to be specific about his alleged injuries as he does not want them to be part of the public record. However,
the injuries are described in his May 19, 2009 letter to Dr. Cohen. See Deposition of Plaintiff, Exhibit M. It is readily apparent that
Plaintiff cannot prove these alleged injuries were caused by Dr. Cohen without the testimony of a medical expert witness.
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Commonwealth of Pennsylvania v. Loretta A. Warren
Criminal Appeal—Sufficiency—Theft Offenses—Theft of Services (Natural Gas)

No. CC 15260-2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—November 28, 2012.

OPINION
Defendant, Loretta A. Warren (“Defendant)” appeals from this Court’s September 9, 2011 Order of Court denying Defendant’s

Post-Sentence motion.
On November 4, 2010, Defendant was charged with one count of Theft of Services (18 Pa.C.S.A. §3926(a)(1) for allegedly diverting

natural gas from Peoples Gas into her residence at 8644 Pershing Street in Pittsburgh. The matter proceeded to a bench trial on
September 9, 2011. At the conclusion, Defendant was convicted of theft of services.

Defendant was sentenced on September 9, 2011 and on September 12, 2011 Defendant’s attorney Mr. Coles filed a timely Motion
to Reconsider/Arrest of Judgment alleging that the evidence was insufficient to convict Defendant of theft of services. On
September 13, 2011, Defendant’s Post-Sentence Motion was denied and Mr. Coles’ Motion to Withdraw as Counsel was granted and
Defendant was directed to apply to the Public Defender’s Office for representation on any Appeal. Defendant did not file an appeal
and her appellate rights were lost.

On February 10, 2012, Defendant filed a pro se Post-Conviction Relief Act (“PCRA”) Petition, alleging an abandonment by trial
counsel with respect to filing a requested notice of appeal. On March 3, 2012 counsel was appointed to represent Defendant for
purposes of the PCRA. An amended PCRA Petition was timely filed on April 13, 2012. The Commonwealth consented to reinstating
Defendant’s appellate rights. Thereafter, on May 24, 2012, Defendant’s direct appeal rights were reinstated nunc pro tunc. On June
21, 2012, Defendant filed a timely Notice of Appeal to the Superior Court.

On July 10, 2012 Defendant filed her Concise Statement of Matters Complained of on Appeal, wherein she raised the following issue:

1. Whether the trial court erred in denying the Defendant’s post sentencing motions since the evidence was insufficient
to convict Defendant of theft of services since the Commonwealth did not prove beyond a reasonable doubt that
Defendant was the person who requested services.

The facts as found by this Court at trial are as follows: People’s Natural Gas (“People’s”) was the gas provider at 8644 Pershing
Street during the time period in question. The manager of consumer credit and theft of services, Edward Schweinberg
(“Schweinberg”), testified that People’s would take applications for gas over the phone and would require a social security number,
name and address. The address typically was the service address but could also be the billing address. (Tr. 8). Once this informa-
tion was received the social security number was checked through Experian, a credit service to determine the identity of the social
security number and credit worthiness. (Tr. 28).

People’s had shut the gas service off on October 17, 2007, at 8644 Pershing Street, Pittsburgh, PA 15235 due to non-payment.
(Tr. 8-9). Schweinberg testified that at the bottom of every meter, there is a “meter bar and at the bottom there is a lock stop. By
turning the stop and inserting a lock in between the two meters, the gas is turned off to the property.” (Tr. 9). When the meter was
shut off on October 17, 2007 the meter read 336.6 MCF. (Tr. 12).

On March 20, 2008, a phone call was received by People’s and gas service was applied for at 8644 Pershing Street. The caller
identified herself as Ms. Loretta Warren and submitted her social security number and address to set up gas service. (Tr. 10-11).
The name, address, and social security number for Defendant were verified through Experian. After the initial call to set up service
another call was made to People’s where the caller identified herself to be Ms. Warren and stated that “she did not want service put
into her name yet. She wasn’t moving in just quite yet.” (Tr. 11).

The meter was read in April 2008 and the reading was 336.9 MCF, which is higher than the initial meter shut off, indicating gas
had been consumed at that residence. (Tr. 12). On December 12, 2008, People’s sent out a crew to determine if the service should
be retired so service could not be hooked up again by any means, but the crew could not reach the address because of bad weather.
(Tr. 14-15). On August 25, 2009, a crew returned to disconnect the line but was unable access the property because a dog was loose
in the yard. (Tr. 16). Then again on October 14, 2009, a crew went to disconnect the line again was unsuccessful due to a dog being
unchained in the yard. (Tr. 19). Finally on November 30, 2009, People’s successfully disconnected and removed the meter. At the
time of the disconnect, the meter reading was 482.9 MCF, a substantial increase. (Tr. 19-20). As of November 30, 2009, no further
requests for service at 8644 Pershing Street had been received. Defendant owned the property during the relevant time period, she
had purchased the property from HUD. (Tr. 32).

On April 5, 2010, Michael Giampaolo, a People’s supervisor went to the property to determine if there had been a theft of serv-
ices and observed that a gas line bypass was installed and the bypass was covered with grey meshing and a patio umbrella. (Tr.
35). The next day a People’s crew accompanied by police officers removed the bypass and cut it off at the main line. (Tr. 35). When
the crew was working, a female yelled from the window of a home, but did not leave the residence. (Tr. 39).

In order to establish that Defendant committed to the offense of Theft of Services under 18 Pa.C.S.A. §3926(a)(1), the
Commonwealth must prove beyond a reasonable doubt that Defendant:

intentionally obtains services for himself or for another which he knows are available only for compensation, by deception
or threat, by altering or tampering with the public utility meter or measuring device by which such services are delivered
or by causing or permitting such altering or tampering, by making or maintaining any unauthorized connection, whether
physically, electrically or inductively, to a distribution or transmission line, by attaching or maintaining the attachment
of any unauthorized device.

18 Pa.C.S.A. §3926(a)(1).

At trial, the Commonwealth presented sufficient evidence to support Defendant’s conviction for Theft of Services. The test for
sufficiency of evidence was set forth in Commonwealth v. Gallagher, 582 A.2d 1349 (Pa. Super. 1990) as follows:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper infer-
ences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have been
established beyond a reasonable doubt.... This standard is equally applicable to cases where the evidence is circumstantial
rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable doubt....
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Commonwealth v. Gallagher, 582 A.2d at 1350. This standard equally applies to jury and non-jury trials, as the “province of a trial
judge sitting without a jury is to do what a jury is required to do.” Commonwealth. v. Lee, 956 A.2d 1024 (Pa. Super. 2008).

Based upon the facts as testified to in this matter by Edward Schweinberg and Michael Giampaolo, there was direct and
circumstantial evidence presented to establish beyond a reasonable doubt that Defendant committed the crime of Theft of
Services. First, Defendant owned the property at the time the gas was used. On two occasions, a woman who identified herself as
Defendant and provided the other independently verifiable identification information contacted People’s regarding gas service at
the property. The public utility meter was altered and a bypass was installed on the gas line so that gas service would be provided
without proper authorization.

For the foregoing reasons, Defendant’s conviction and this Court’s Denial of post-sentence motions should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Nathaniel Brown

Criminal Appeal—Sufficiency—Return of Property—Pa.R.Crim.P. 588—Necessity of Establishing Possessory Interest

No. CC 200613025, 200705251, 200705292. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 13, 2012.

OPINION
The appellant, Nathaniel Brown, (hereinafter referred to as “Brown”), has filed the instant appeal as a result of this Court’s

denial of his motion to return all of the property that was seized from his residence and his vehicle as a result of the issuance and
execution of two separate search warrants. These search warrants were issued as a result of an investigation into three separate
thefts where the victims’ credit cards were stolen. These credit cards were then used to make various purchases at numerous
commercial establishments. By reviewing the surveillance tapes, it was determined that Brown was a prime suspect in these thefts
and use of the stolen credit cards.

Three separate criminal complaints were filed charging him with the crimes of forgery, access to device of fraud, theft and
receiving stolen property. Brown ultimately was charged with sixty-eight separate counts and on October 26, 2009, he entered a
plea at each of these cases to three counts of forgery; three counts of access to device of fraud, two counts of theft and one count
of receiving stolen property. Pursuant to the plea agreement, Brown was sentenced to a period of incarceration of not less than
eighteen nor more than thirty-six months at each case and those sentences of incarceration were to run concurrently.

On March 11, 2010, Brown filed a motion for return of property and on May 5, 2011, this Court entered an Order directing Brown
to file an itemized list of all of the property that he maintained was his property and should be returned to him. On May 16, 2011,
Brown prepared an amended motion for return of property in which he attached the inventory receipt that was prepared by the
Allegheny County Police at the time that they executed the searches of his residence and his car. A hearing was held on Brown’s
motion on March 27, 2012. On May 3, 2012, this Court entered an Order directing that three motor vehicle titles for automobiles in
the name of Nathaniel Brown be returned to him, that one carton of Newport cigarettes be returned to him, and one prescription
for Vicodin which was in the name of Nathaniel Brown be returned to him. With respect to all of the other items listed in his amended
motion for request of return of property that request was denied. 

Brown filed a timely appeal to the Superior Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure
1925(b), to file a concise statement of matters complained of on appeal, with which directive he has complied. Brown has asserted
two claims of error, the first of which is that this Court erred when it held that Brown did not have standing to request the return
of property, despite the fact that he was leaseholder of the apartment that was searched and the owner of the car that was searched.
The second claim of error was that this Court did not accept the fact that he was the leaseholder of the apartment that was being
searched and, accordingly, any property contained in that apartment must have been his.

Brown filed his motion for return of property pursuant to Pennsylvania Rule of Criminal Procedure 588 and, pursuant to that
Rule, this Court held a hearing on Brown’s motion and following that hearing, entered an Order directing that only three specific
items should be returned to Brown out of the forty-six items that he maintained were his property in his amended motion for return
of property. In Commonwealth v. Durham, 9 A.3d 641, 645-646 (Pa. Super. 2010), a Court set forth the standard for review applied
when allowing a motion for return of property and the applicability of Pennsylvania Rule of Criminal Procedure 588. 

The standard of review applied in cases involving motions for the return of property is an abuse of discretion.
Beaston v. Ebersole, 986 A.2d 876 (Pa.Super.2009) ( en banc ). In conducting our review, we bear in mind that “it is the
province of the trial court to judge the credibility of the witnesses and weigh the testimony offered.” Commonwealth v.
Younge, 446 Pa.Super. 541, 667 A.2d 739, 741 (1995) (citation omitted). “It is not the duty of an appellate court to act as
fact-finder, but to determine whether there is sufficient evidence in the record to support the facts as found by the trial
court.” Id. (citation omitted).

Pennsylvania Rule of Criminal Procedure (“Pa.R.Crim.P.”) 588 addresses motions for the return of property and reads as
follows:

Motion for Return of Property

(A) A person aggrieved by a search and seizure, whether or not executed pursuant to a warrant, may move for the return
of the property on the ground that he or she is entitled to lawful possession thereof. Such motion shall be filed in the court
of common pleas for the judicial district in which the property was seized.
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(B) The judge hearing such motion shall receive evidence on any issue of fact necessary to the decision thereon. If the
motion is granted, the property shall be restored unless the court determines that such property is contraband, in which
case the court may order the property to be forfeited.

Pa.R.Crim.P. 588(A) and (B). We have explained the application of Rule 588 as follows:

Under this rule, on any motion for return of property, the moving party must establish by a preponderance of the evidence
entitlement to lawful possession. Once that is established, unless there is countervailing evidence to defeat the claim, the
moving party is entitled to the return of the identified property. A claim for return of property can be defeated in two
ways: an opposing party can establish that it, not the moving party, is entitled to lawful possession to the property or the
Commonwealth can seek forfeiture claiming that property for which return is sought is derivative contraband.
Commonwealth v. Crespo, 884 A.2d 960 (Pa.Cmwlth.2005). To meet its burden to defeat the motion for return of property,
the Commonwealth must make out more than simply demonstrating that the property was in the possession of someone
who has engaged in criminal conduct. It must establish a specific nexus between the property and the criminal activity.
Commonwealth v. Howard, 552 Pa. 27, 713 A.2d 89 (1998); Commonwealth v. 2001 Toyota Camry, 894 A.2d 207
(Pa.Cmwlth.2006).

Ebersole, 986 A.2d at 881 (adopting verbatim the reasoning of Singleton v. Johnson, 929 A.2d 1224, 1227 (Pa.Cmwlth.2007)
( en banc )).

(Footnote omitted).

This Court had an opportunity to listen to Brown testify with respect to his purported ownership of the items of personal property
seized as a result of the two searches undertaken by the Allegheny County Police and found his testimony to be incredible. In his
original motion, Brown attached the inventory list prepared by the police as a result of their seizure of the personal property at
Brown’s residence and his car and on those inventory sheets ten separate cell phones are listed and Brown maintained at the time
of the hearing that he owned more than six cell phones; however, in the amended inventory he claims only two of those cell phones
yet, despite being given the opportunity to show that these phones were his, he produced no such records which would indicate
that any of these phones were truly owned by him. Brown also testified that numerous credit cards were seized in his apartment
that he believed he had some type of possessory interest despite the fact that he was not the card owner. He stated that one of the
cards he found in a lounge chair and just had not had time to give it back to the lawful owner but it did not matter because the card
had expired. Another card he maintained was a card of one of his cousins. In either instance Brown had no possessory interest in
either of these cards. 

Brown lists several items of clothing however he was unable to demonstrate that this clothing was his since he did testify that
his former girlfriend, cousin and brother stayed at his residence and they often left certain items of personal property at that
residence. Brown also maintains that he was entitled to the return of a scanner and tools despite the fact that the scanner had the
name of another individual on it, as did the tools. Brown’s explanation was that he had purchased these items at a flea market and
never got around to removing the names. With respect to all of the other items he currently maintains are his, Brown presented no
evidence of his ownership.

In reviewing Brown’s claims it is clear that he has failed to establish any possessory interest in the items that were not returned
to him. The fact that he was the leaseholder of the property that was searched did not establish that he was the owner of the prop-
erty that was seized during those searches. His status as a leaseholder gave him standing to raise the claim of a motion for return
of property but he was required to prove by a preponderance of the evidence that he was the lawful owner of that property and
entitled to have the property returned to him. Brown failed to sustain his burden of proof and, accordingly, this Court refused to
order the return of property to Brown, which he could not demonstrate, that he the lawful owner.

Cashman, J.
Dated: December 13, 2012

Commonwealth of Pennsylvania v.
Erin Berry

Criminal Appeal—Ineffective Assistance of Counsel—Sufficiency—Weight of the Evidence—Robbery

No. CC 200700846. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 14, 2012.

OPINION
The appellant, Erin Berry, (hereinafter referred to as “Berry”), has filed the instant appeal as a result of the denial of his

post-sentence motions following the imposition of an aggregate sentence of a period of incarceration of not less than thirteen
nor more than twenty-six years for his convictions of the crimes of robbery, burglary, violation of the Uniform Firearms Act
(person not to possess a firearm), and recklessly endangering another person. Berry was directed to file a concise statement of
matters complained of on appeal and in complying with that directive, raised three claims of error. Initially, Berry complained
that his second trial counsel was ineffective for failing to call alibi witnesses who were called during his first trial and further,
that his second trial counsel was ineffective for failing to impeach certain witnesses with prior inconsistent testimony and state-
ments and, finally, that his trial counsel was ineffective for failing to zealously represent him. In his remaining claims of error
Berry maintains that the evidence was insufficient to support the verdicts that were rendered and that the verdicts were against
the weight of the evidence.

On October 26, 2006, at approximately 11:34 p.m., Marquela Crosby was in an upstairs bedroom at her home located at
Pennwood Avenue and South Avenue in the Borough of Wilkinsburg caring for her blind grandmother. On the first floor in the
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living room, Carlotta Carey, Marquela’s mother, was watching television along with Marrow Carey, Marquela’s uncle and Willie
Williams, a family friend. Marrow Carey, in addition to watching television, was on the phone with his girlfriend, Toni Robinson,
when there was a kick at the front door followed by a second kick which forced the door open and then three individuals ran into
the residence all dressed in black with masks covering their faces, and all carrying a firearm. One of the individuals possessed a
TEC-9 semi-automatic weapon with a banana clip, which he pointed at Marrow Carey. Marrow Carey put down the phone although
he did not end the call that he had with his girlfriend. Toni Robinson heard the conversations that were taking place in the Carey
home and concluded that a home invasion/robbery was taking place at which point she ended her phone call and made a 911 call
to the Wilkinsburg Police advising them of the situation taking place at the Carey residence. 

During the course of this robbery, two of the three individuals went upstairs looking for property to take and were coming down
the stairs when the police arrived at the scene. The Wilkinsburg Police station is approximately two and one-half blocks from the
Carey residence. Seeing the police lights and hearing the sirens, the individuals decided to flee the residence and two went out the
back door and one went out the front door almost running into the police. A chase ensued and during the course of that chase, that
individual threw an object into another yard. This individual was not only being chased from the rear by a police officer but also
from the front. Realizing that he would not elude the police, he surrendered, was put to the ground, handcuffed and then searched.
During the course of this search the police recovered a red cell phone, which was later identified as being Marquela Crosby’s
phone. The individual apprehended by the police was subsequently identified as Erin Berry. Officer Ronald Waz of the Wilkinsburg
Police Department, in watching Berry saw him exit the Carey residence and attempt to outrun another Wilkinsburg police officer,
also saw him toss an object and made a mental note as to where that object landed. During the subsequent search of that area, a
TEC-9 semi-automatic with a banana clip was recovered together with an envelope that had the address of the Carey home on it.
The other two individuals to these crimes were not apprehended. 

Berry’s initial claim of error is predicated upon his belief that his second trial counsel was ineffective in failing to call alibi
witnesses that were previously called in another trial that resulted in a hung jury, in failing to impeach certain witnesses with
prior inconsistent statements in their testimony and in failing to zealously represent him. These errors were originally asserted
in his post-sentence motions and a hearing was scheduled on that motion at which time his second trial counsel testified.
Claims of ineffectiveness of trial counsel are to be raised in a collateral proceeding pursuant to the dictates of Commonwealth
v. Grant, 572 Pa. 48, 813 A.2d 726 (2002). In Commonwealth v. Bomar, 573 Pa. 426, 826 A.2d 831 (2003), the Supreme Court
recognized that there would be circumstances when the claim of ineffectiveness asserted by Berry’s new counsel against his
former counsel could be reviewed by the Trial Court in post-sentence motions and therefore would be subject to direct appel-
late review and not a collateral proceeding. Berry’s new counsel asserted the claim of ineffectiveness in post-sentence motions
and a hearing was held on the claims raised in those post-sentence motions. President Judge Stevens of the Superior Court in
his Opinion in the case of the Commonwealth vs. Blye, 33 A.3d 9 (Pa. Super. 2011), noted the problems caused by the decisions
in Commonwealth v. Grant, supra.; Commonwealth v. Bomar, supra., and Commonwealth v. Holmes, 606 Pa. 209, 996 A.2d 479
(2010), and made the following observations and set forth the Superior Court policy with dealing with the claim of the ineffec-
tiveness of counsel in a direct appeal.

FN3. In Grant, our Supreme Court held that claims of ineffective assistance of counsel should ordinarily be reserved for
collateral review. Grant, 572 Pa. 48, 67, 813 A.2d 726, 738 (2002). Subsequently, in Bomar, the Supreme Court allowed inef-
fective assistance claims to be litigated on direct appeal because the defendant in that case raised them before the trial
court and the trial court conducted a hearing to determine their merits. Bomar, 573 Pa. at 463, 826 A.2d at 853. The scope
and continuing viability of the Bomar “exception” is presently before the Supreme Court in Commonwealth v. Holmes,
606 Pa. 209, 996 A.2d 479 (Pa.2010), wherein the Court granted review of the following issues:

Whether the claims of ineffective assistance of counsel which are the exclusive subject of this nunc pro tunc direct
appeal: (1) are reviewable on direct appeal under Commonwealth v. Bomar, 573 Pa. 426, 826 A.2d 831 (Pa.2003); (2)
should instead be deferred to collateral review under the general rule in Commonwealth v. Grant, 572 Pa. 48, 813 A.2d
726 (Pa.2002) that defendants should wait until the collateral review phase to raise claims of ineffective assistance of
counsel; or (3) should instead be deemed reviewable on direct appeal only if accompanied by a specific waiver of the
right to pursue a first PCRA petition as of right. See Commonwealth v. Wright, 599 Pa. 270, 961 A.2d 119, 148 n. 22
(Pa.2008) ( “Prolix collateral claims should not be reviewed on post-verdict motions unless the defendant waives his
right to PCRA review....”); see also Commonwealth v. Liston, 602 Pa. 10, 977 A.2d 1089, 1095–1101 (Castille, C.J.,
concurring, joined by Saylor, J., & Eakin, J.).

Holmes, 606 Pa. at 209, 996 A.2d at 479. See also, Commonwealth v. Jette, 23 A.3d 1032, 1033 fn. 2 (Pa.2011). Here, we note that
Blye has specifically indicated that he does not wish to “waive his right to a first PCRA proceeding.” Appellant’s brief at 32.

Most recently, an en banc panel of this Court in Commonwealth v. Barnett, 25 A.3d 371 (Pa.Super.2011), acknowledged
Holmes, but determined that “[w]ith the proviso that a defendant may waive further PCRA review in the trial court,
absent further instruction from our Supreme Court, this Court, pursuant to Wright and Liston, will no longer consider inef-
fective assistance of counsel claims on direct appeal.” Barnett, 25 A.3d at 377. (Emphasis added).

In light of this directive of the Superior Court, Berry’s claims of ineffectiveness are dismissed without prejudice to his right to
present that claim in a petition for post-conviction relief.

Berry’s remaining two claims of error are that the evidence was insufficient to support the verdicts and that the verdicts were
against the weight of the evidence. In making these claims, Berry has failed to specify the manner in which the evidence was insuf-
ficient or how the verdicts would shock one’s conscious. Commonwealth v. Hardy, 918 A.2d 766 (Pa. Super 2007). In
Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court described the difference
between these two claims and the results that would be achieved if someone were successful on these claims and the standard of
review with respect to each of the claims.

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.
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In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the dis-
cretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different
conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

In using the standard set forth in Commonwealth v. Widmer, supra., it is clear that neither of these claims have any merit. 
With respect to Berry’s claim that the evidence was insufficient to support the verdicts, it is clear that the record in this case

establishes beyond a reasonable doubt that Berry was one of the three individuals who committed these crimes. In viewing the
evidence in the light most favorable to the Commonwealth and drawing any and all reasonable inferences there from, it is unques-
tioned that Berry and his co-conspirators went to the Carey house for the sole purpose of robbing the inhabitants of that residence.
While none of the individuals in the Carey residence were able to identify the three individuals who broke into their residence,
they were able to assist the police in apprehending at least Berry. When the three individuals broke into the residence, Marrow
Carey was on the phone taking with his girlfriend, Toni Robinson, and when he put down the phone he did not disconnect that
phone and Ms. Robinson was able to hear what was going on inside that residence and she called the police and reported a home
invasion at the Carey residence. The police responded almost immediately since the Wilkinsburg Police headquarters is less than
two and one-half blocks from the Carey residence. When the three intruders saw and heard the police arrive on the scene, they
attempted to flee from the residence with two of them going out the back door and Berry going out the front door. Berry was
observed by the police leaving through the front door and then attempted to run from the police. In addition, Officer Waz saw him
toss an object into an adjoining yard and was able to identify the area where that object was thrown and the police recovered a
TEC-9 semi-automatic weapon, which Marrow Carey indicated that one of the robbers was using. In addition to recovering the
TEC-9 semi-automatic weapon, the police also recovered an envelope that had the Carey address on it. During a search of Berry,
the police recovered a red cell phone that Marquela Crosby identified as being her cell phone.1 When Berry was arrested by the
police he was wearing black pants, black shoes, a black hoodie and a black leather coat with a black bandana hanging from his
neck which fit the description given by the residents of the Carey household as to how the robbers were dressed. The evidence
produced at the time of trial was more than sufficient to support these verdicts and Berry was properly convicted of the charges
filed against him.

With regard to Berry’s claim that the verdict was against the weight of the evidence it is clear that these verdicts do not shock
one’s conscious since the logical and reasonable inferences drawn from the facts of these case and the physical evidence that was
seized from Berry both on his person and in the area near him where he had discarded his weapon, demonstrate that he was one
of three individuals who committed these offenses. As with Berry’s other claim, it is clear that this claim has no merit and that
those verdicts were properly entered.

Cashman, J.
Dated: December 14, 2012

1 In addition to recovering the cell phone a bag of marijuana was recovered from Berry and while this piece of evidence was not
significant with respect to proving the elements of the crime for which Berry was charged, it is significant with respect to his claim
that his trial counsel was ineffective.
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Commonwealth of Pennsylvania v. Eugene Vernon
Criminal Appeal—Weight of Evidence—Sentencing (Discretionary Aspects)—Consecutive Sentences

No. CC 201107452. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—December 18, 2012.

OPINION
The Defendant has appealed from the judgment of sentence entered on April 10, 2012. A review of the record reveals that he

has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Rape,1 Involuntary Deviate Sexual Intercourse,2 Aggravated Assault,3 Sexual Assault,4

Indecent Assault,5 Unlawful Restraint,6 Terroristic Threats,7 False Imprisonment,8 Recklessly Endangering Another Person9 and
Resisting Arrest.10 Following a jury trial, the Defendant was found not guilty of Resisting Arrest, but was convicted at all remaining
charges. He appeared before this Court on April 10, 2012, and was sentenced to three (3) consecutive terms of imprisonment of
ten (10) to twenty (20) years at the Rape, IDSI and Aggravated Assault charges, for an aggregate sentence of thirty (30) to sixty
(60) years. Timely Post-Sentence Motions were filed and were denied on May 1, 2012. This appeal followed.

On appeal, the Defendant avers that the verdict was against the weight of the evidence and that the sentence was excessive.
Both claims are meritless.

1. Weight of the Evidence
Initially, the Defendant argues that because the testimony of the victim, Melinda Interthal, was “unreliable and untrustworthy”,

the verdict was against the weight of the evidence. This claim is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturbed that decision absent an abuse of discretion. Where issues of credibility and weight are
concerned, it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court.
The weight to be accorded conflicting evidence is exclusively for the fact finder, whose findings will not be disturbed on appeal if
they are supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict
requires the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.”
Commonwealth v. Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 2012 WL 5359264, p. 6 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

At trial, the evidence presented that on January 28, 2011, Melinda Interthal was spending the day in Downtown Pittsburgh with
a friend. At some point, the women had a fight and the friend gave Ms. Interthal some bus money and left her. Ms. Interthal, who
had been drinking, became confused and was unable to find her own way home. She walked to the North Side section of the City
of Pittsburgh, where she encountered the Defendant. He took her to his apartment on the third floor of 116 Maywood Street, and
once inside, told her she was not leaving. He began to choke her until she lost consciousness, and when she awoke, forced her to
perform oral sex on him. When this was over, he then had vaginal intercourse with her while holding a knife to her throat. At some
point thereafter, Ms. Interthal told the Defendant she was tired and that she would do whatever he wanted if he would allow her
to sleep. Ms. Interthal pretended to sleep and the Defendant eventually left the room. She then ran out of the apartment naked,
with the Defendant in pursuit. She went to a house across the street, and that neighbor let her in and called the police.

When the police arrived, they observed the Defendant on the porch of his residence. When he saw the police cruiser, he ran and
the police gave chase, hopping over a three-foot gate. He was eventually caught by the police officers, who had to tackle him to the
ground and hold him there while he struggled, while other officers held him at gunpoint.

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Although Ms. Interthal’s testimony had some
minor inconsistencies due in all likelihood to her alcohol consumption earlier in the day, it cannot be said under any analysis that
her testimony was “so unreliable and/or contradictory as to make any verdict based thereon pure conjecture,” see Bowen, supra.
Given the evidence presented at trial and discussed above, there is no question that the verdict was appropriate and not “shock-
ing” to the conscience. This claim must fail.

2. Sentencing
Next, the Defendant argues that the sentence imposed, an aggregate of thirty (30) to sixty (60) years, was “manifestly exces-

sive, unreasonable and an abuse of discretion.” This claim is meritless.
“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal

absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of discretion is more than a
mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record discloses that the judgment
exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of
discretion may not be found merely because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.”
Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).

The record reflects that the sentences imposed, ten (10) to twenty (20) years each at the Rape, IDSI and Aggravated Assault
charges, were standard-range sentences for each offense and none of them exceeded the sentencing guidelines. Moreover, “long
standing precedent of [the Superior] Court recognizes that 42 Pa.C.S.A. §9721 affords the sentencing court discretion to impose its
sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already imposed.”
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Commonwealth v. Marts, 889 A.2d 608, 612 (Pa.Super. 2005). Additionally, this Court placed its numerous reasons for imposing that
sentence on the record during the hearing. It stated:

THE COURT: Well, Mr. Vernon, first of all, you committed this offense, this rape, about a year ago or within the last year,
and you were basically in the same physical condition. You have been virtually institutionalized since you were 15. The
only times that you were released from an institution you went out and committed another crime.

It was alleged that you bludgeoned a 16-year-old boy to death in 1957, and you admitted to committing this crime.
However, because of a commitment to a state facility, you remained there until 1973, and there was no prosecution.

In 1974, you were convicted of third degree murder and sentenced to ten to 20 years. After you were paroled in 1985,
within two months, you were charged with robbery and aggravated assault where you stabbed a security guard in the
chest while he was attempting to take you into custody. You were again given another ten to 20 years, the sentence you
are still serving.

You had no employment record. I’ve never read a worse pre-sentence report. There is virtually nothing that can be said on
your behalf. Not only do you commit crimes, you commit vicious crimes. I mean, two of the crimes involved a homicide.
One crime involves aggravated assault and robbery, and now you’re charged with sexually assaulting a young lady, and you
were found guilty by the jury. So the fact that you’re pleading innocent in front of me has no effect on me whatsoever.

I see no way that you’re ever going to be rehabilitated, and, frankly, I think you define danger to the community. You are
a danger to the community and you should never be released into the community.

(Sentencing Hearing Transcript, p. 4-5).

As the record reflects, this Court appropriately read and considered the pre-sentence investigation report, considered the fac-
tors of the present offense, evaluated the Defendant’s potential for rehabilitation and imposed a sentence which took all of these
factors into consideration. The fact that the sentence is “the functional equivalent of life in prison without the possibility of parole”
is unfortunate for the Defendant, but the necessary result of the vicious acts he committed against Ms. Interthal. Given the facts
of this case, the standard-range sentences imposed were appropriate, not excessive and well within this Court’s discretion. This
claim must also fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on April 10, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: December 18, 2012

1 18 Pa.C.S.A. §3121(a)(1);
2 18 Pa.C.S.A. §3123(a)(1);
3 18 Pa.C.S.A. §2702(a)(1);
4 18 Pa.C.S.A. §3124.1;
5 18 Pa.C.S.A. §3126(a)(2);
6 18 Pa.C.S.A. §2902(a);
7 18 Pa.C.S.A. §2706(a)(1);
8 18 Pa.C.S.A. §2903(a);
9 18 Pa.C.S.A. §2705;
10 18 Pa.C.S.A. §5104.

Commonwealth of Pennsylvania v.
Eliot Burney

Criminal Appeal—Suppression—Warrantless Search of Car—Inventory Search—Drugs in Glove Box

No. CC 200707459. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—December 18, 2012.

OPINION
This is an appeal by Defendant, Eliot Burney, after he was found guilty on April 3, 2009 after a non-jury trial of Persons Not to

Possess or Own a Firearm in violation of 18 Pa. C.S.A. §6105(c)(8); Carrying a Firearm Without a License in violation of 18 Pa.
C.S.A. §6106(a)(1); and Possession of a Controlled Substance in violation of 35 Pa. C.S.A. §780-113(a)(16). Defendant was found not
guilty of Receiving Stolen Property in violation of 18 Pa. C.S.A. §3925(a). Defendant was sentenced to 48 to 96 months of incarcer-
ation and 1 year of probation.

Defendant filed a direct appeal to the Superior Court that was dismissed on October 19, 2010 as a result of Defendant’s failure
to file a Brief. After filing a PCRA Petition requesting reinstatement of his appellate rights, an Order was entered on April 4, 2012
reinstating Defendant’s appellate rights. On April 16, 2012 Defendant filed his Concise Statement of Matters Complained of on
Appeal which set forth the following:



page 108 volume 161   no.  6

“1. The Trial Court erred in its failure to grant defendant’s Omnibus Pretrial Motion, specifically, the Motion to Suppress,
as the police conducted an illegal search and seizure of Defendant’s legally parked vehicle as it occurred in the absence
of: (1) consent; (2) a warrant; (3) exigent circumstances; (4) any reason to believe the car could not be temporarily parked
on the private property; and (5) borough policy.”

BACKGROUND
This matter arises out of the arrest of Defendant after a traffic stop during which his vehicle was towed and subjected to an

inventory search. During the inventory search an unlicensed firearm and marijuana were found in Defendant’s vehicle. Defendant
filed a Motion to Suppress in which he alleged that the search of his vehicle was illegal as there was no basis for an inventory search
since it was parked on private property after he was stopped and, therefore, did not need to be towed. Further, as the vehicle did
not need to be towed, any inventory search was therefore illegal. Defendant also alleged that he did not give consent to the search
and that there were no exigent circumstances to justify a warrantless search of the vehicle.

At the hearing on the Motion to Suppress, the Commonwealth presented the testimony of Officer Shaun Wiesenbach of the
McKees Rocks Police Department who testified that he stopped Defendant on January 7, 2008 at approximately 12:40 a.m. At that
time, Officer Wiesenbach was on patrol when he stopped the vehicle Defendant was operating due to excessively dark tinted
windows on the vehicle in violation of 75 Pa. C.S.A. §4524(a). (T., p. 4) When Defendant was stopped he pulled his vehicle into the
parking lot of an automated self-service car wash. The car wash was described as a 24-hour coin operated car wash with car wash
stalls and an area for vacuum cleaners for the cars. (T., p. 5) When Officer Wiesenbach approached the vehicle he recognized
Defendant from prior encounters with him and obtained his license and information for the vehicle. Defendant did not have a
driver’s license, only a valid learner’s permit. (T., p. 6) After Officer Wiesenbach confirmed that Defendant did not have a driver’s
license and, therefore, could not drive the vehicle from the car wash, Officer Wiesenbach decided to cite Defendant for driving
without a license and called for a tow truck to tow Defendant’s vehicle. (T., p. 7) Defendant was then asked to step from the vehicle
at which time he was patted down for weapons and was informed that his vehicle was going to be towed. Pursuant to a written
policy established by the McKees Rocks Police Department for conducting inventory searches, Officer Wiesenbach then asked
Defendant if there was anything of value in the vehicle that he should know about so that he could list it in the inventory. Defendant
stated that there was. (T., p. 7) While Officer Wiesenbach was conducting the inventory of the vehicle, Defendant requested his
jacket from the backseat of the vehicle, which was given to him. (T., p. 8) Officer Wiesenbach continued the inventory and opened
the glove compartment and saw, in plain view, a medium sized plastic bag containing what appeared to be marijuana. (T., p. 9) As
he did so, Defendant stated, “Oh, shit” and started running. Officer Wiesenbach attempted to catch Defendant but eventually lost
sight of him. (T., p. 9) Attempts were made to apprehend Defendant that evening, but he could not be found. During the continued
inventory search of the vehicle, a revolver was located underneath the bag of marijuana in the glove box. A subsequent records
check concerning the firearm indicated that it was stolen. Defendant was later arrested and charged as set forth above.

The Commonwealth introduced into evidence the written standard procedure of the McKees Rocks Borough Police Department
for vehicle inventory searches. This procedure provides in pertinent part as follows:

“Any and all vehicles which are seized following a chase, recovered after having been stolen, located abandoned, towed
from an illegal parking area or legally seized by this Department for any reason will be completely inventoried. A reliable
witness, generally another officer, should be present. The purpose of the inventory is to preclude liability of the Department
of to the Borough of McKees Rocks where the owner of (sic) individual legally empowered to recover the vehicle alleges that
there was something of value taken from the vehicle. This would include, tape decks, stereos, money, collectibles, spare tire
or any of valuables. If deemed appropriate, photographs should be taken prior to and during the inventory.” (Emphasis added)

Based on the testimony of Officer Wiesenbach and his compliance with the written policy for inventory searches, it was
concluded that a valid inventory search had occurred and Defendant’s Motion to Suppress was denied.

DISCUSSION
In Commonwealth v. West, 937 A.2d 516 (Pa. Super. 2007), the Superior Court discussed at length the law related to the

warrantless search and seizure of an automobile. The Court noted that as a general rule searches and seizures without a warrant
are unreasonable for constitutional purposes. In discussing the requirements for a valid inventory search, the Court stated:

“One exception to the warrant requirement is the inventory search. Commonwealth v. Hennigan, 753 A.2d 245, 254
(Pa. Super. 2000) A warrantless inventory search is permitted where: (1) police have legally impounded the vehicle; and
(2) they conduct the search in accordance with a reasonable, standard policy of routinely securing and inventorying the
contents of the impounded vehicle. Id. at 255. The purpose of this type of search is not to find evidence of crime. Id. at
254. Rather, it is intended: (1) to protect the owner’s property while in official custody; (2) to protect the police against
claims of lot or stolen property; (3) to protect the police from danger; and/or (4) to help the police in determining whether
the vehicle was stolen and abandoned. Id. at 255.

In Hennigan, this Court explained that a court considering the validity of an inventory search must first decide if
police have lawful custody thereof and, if they do, the court must then consider, inter alia, the facts and circumstances
relating to the scope of the search, the procedure actually utilized during the search and whether any items were in plain
view. Id. at 256, 257. Moreover, the Commonwealth has the burden to prove the legitimacy of the search. Id. at 255.”
Commonwealth v. West, 937 A.2d at 526.

In Commonwealth v. Chambers, 920 A.2d 892 (Pa. Super. 2007) the Court, citing Commonwealth v. Henley, 909 A.2d 352, 359
(Pa. Super. 2006)(en banc) stated:

“The authority of the police to impound vehicles derives from the police’s reasonable community care-taking func-
tions. Such functions include removing disabled or damaged vehicles from the highway, impounding automobiles which
violate parking ordinances…and protecting the community’s safety.” Commonwealth v. Chambers, 920 A.2d at 895.

In Commonwealth v. Henley, 909 A.2d 352 (Pa. Super. 2006)(en banc) the Court, in finding that a valid inventory search had
occurred, indicated that police may impound and tow an unregistered, uninsured vehicle, pursuant to their community care-taking
function. The Court stated:
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“Judges are not in a position to second-guess a police officer’s decision to tow a vehicle which, in the officer’s opinion
might create a traffic hazard. To do so would seriously handicap legitimate traffic-control activities.” Commonwealth v.
Henley, 909 A.2d at 364.

In Commonwealth v. Lagenella, 17 A.3d 1257 (Pa. Super. 2011) the Superior Court upheld an inventory search that was conducted
after the defendant’s vehicle was stopped for failing to have the required emission inspection sticker and it was discovered that the
defendant’s license was under suspension and the police decided to impound the vehicle. The trial court denied the defendant’s
motion to suppress evidence found during the inventory search. The Court found that the vehicle was lawfully in the custody of the
police officer and he searched it pursuant to a proper inventory procedure required by the Harrisburg Police Department to pro-
tect that appellant’s property. Commonwealth v. Lagenella, 17 A.3d 1257, 1265 (Pa. Super. 2011), appeal granted, 39 A.3d 992 (2012).
See also Commonwealth Thompson, 999 A.2d 616 (Pa. Super. 2010) In the present case, Officer Wiesenbach determined that
Defendant did not have a valid driver’s license to move the vehicle and was told by Defendant that the vehicles did contain valu-
ables. He then conducted an inventory search pursuant to the McKees Rocks Borough Police Department’s inventory search policy.

In Commonwealth v. Germann, 621 A.2d 589 (Pa. Super. 1992) the Superior Court noted that, “It is well established that a valid
inventory search is not designed to uncover evidence of a crime.” Id., citing South Dakota v. Opperman, 96 S. Ct. 3092 (1976), the
Superior Court stated:

“In Opperman, the Supreme Court established that an inventory search is only excepted from the warrant require-
ment or probable cause where it is motivated by a desire to safeguard the contents of the vehicle and not by a design to
uncover incriminating evidence.” Id.

In the present case it is clear that the Commonwealth established through the testimony of Officer Wiesenbach and the evidence
of the written procedures of the McKees Rocks Police Department that Officer Wiesenbach conducted a valid vehicle inventory
search of Defendant’s vehicle. Initially there is no question that Officer Wiesenbach had a valid basis to stop Defendant’s vehicle.
75 Pa. C.S.A. §4524(e) states that:

“No person shall drive any motor vehicle with any sunscreen device or other material that does not permit a person
to see or view the inside of the vehicle through a windshield, side wing or side window of the vehicle.”

Consequently, the stop of Defendant’s vehicle was valid. In addition, it is clear that pursuant to 75 Pa. C.S.A. §§1501(a) and
1505(b) that Defendant was not permitted to be driving the vehicle when he was stopped and he was not permitted to drive the
vehicle from the scene. 75 Pa. C.S.A. §1505(b) provides:

“A learner’s permit entitles the person for whom it was issued to drive vehicles and a combination of vehicles of the
class or classes specified, but only while the holder of the learner’s permit is accompanied by and under the immediate
supervision of a person who is at least 21 years of age, is licensed to drive vehicles of the class then being driven and is
actually occupying the seat beside the holder of the learner’s permit.”

Therefore, this was not a case where a violation had occurred and the driver could be issued a citation and then allowed to leave
the scene as in many other motor vehicle code violation cases. Also, the vehicle could not remain where it was parked as it was
clearly on private property and to leave it parked on private property would also be a violation of the vehicle code. 75 Pa. C.S.A.
§3353(b) provides that:

“No person shall park or leave unattended a vehicle on private property without the consent of the owner or other
person in control or possession of the property except in the case of emergency or disablement of the vehicle, in which
case the operator shall arrange for the removal of the vehicle as soon as possible.”

Defendant does not dispute and, in fact, argues that the area where his vehicle was stopped was private property and, therefore,
there was no need to tow it. The vehicle was, however, stopped in the lot of a private business that required vehicles to move about
the lot in order to access the carwash stalls and vacuum area. The evidence also established that this was not a private business where
the owners of the business were present on a daily, or even regular basis, which would allow either Defendant or Officer Wiesenbach
to determine if the owners consented to the vehicle being left there. There was also no basis to find that the owners of the property
consented to the vehicle being left on the lot. There was no evidence that there was a safe or appropriate place or area to which the
vehicle could be moved without being towed. In addition, there is no basis to believe that it would be appropriate for Officer
Wiesenbach to move the vehicle, thus exposing himself or the Borough to the potential liability of moving the vehicle nor was it appro-
priate to permit Defendant access to the vehicle, if only to move it a short distance. To allow Defendant to drive the vehicle, with the
possibility of his attempting to flee the scene and a resulting vehicle chase, would be potentially dangerous. There was no evidence
that anyone else on behalf of Defendant was readily available to move the car from the carwash. Finally, it would certainly be reason-
able for Officer Wiesenbach to believe that leaving a vehicle unattended in a carwash area late at night, even if only for a few hours,
could cause it to be vandalized, broken into or stolen. Therefore, there was sufficient evidence to establish that towing the vehicle was
a valid exercise of the police community care-taking function under the circumstances presented to Officer Wiesenbach.

Once a determination is made that it was appropriate to tow the vehicle, the second inquiry is whether or not the inventory
search was conducted pursuant to a standard police policy or procedure. “An inventory search is reasonable if it is conducted
pursuant to reasonable standard police procedures and in good faith and not for the sole purpose of investigation.” Commonwealth
v. Henley, 909 A.2d 352, 359 (Pa. Super. 2006) The standard procedure offered by the Commonwealth specifically provided that
vehicles being towed from an illegal parking area were to be completely inventoried. In addition, there is no evidence that Officer
Wiesenbach extended the search beyond that necessary to determine if there were valuables in the vehicle. Defendant told Officer
Wiesenbach that, in fact, the vehicle did contain some valuables. Defendant asked for and received his jacket from the car with no
indication that it was searched improperly. Opening the glove box to determine if it had any valuables was a reasonable part of the
inventory search. The bag of marijuana was in plain view. Its seizure does not indicate that this was a search for incriminating
evidence instead of a valid inventory search. Accordingly the Commonwealth met its burden of establishing that Officer
Wiesenbach conducted a valid inventory search and Defendant’s Motion to Suppress was appropriately denied.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v. Aaron Henderson
Criminal Appeal—Homicide—Hearsay—Excited Utterance—Witness Bias—Improper Bolstering of Witness

No. CC 201014877. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 19, 2012.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of February 29, 2012. After a jury trial, the

defendant was found guilty of Criminal Homicide, Recklessly Endangering Another Person and Violation of the Uniform Firearms
Act. This Court sentenced the defendant to a term of life imprisonment and defendant filed this timely appeal. In his Statement of
Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b), the defendant alleges the following errors:

1. Whether the trial court erred as a matter of law by admitting an alleged statement by the deceased as an excited
utterance exception to the hearsay rule when there was no independent evidence of a startling event?

2. Whether the Trial Court erred by denying defense counsel’s request for an instruction regarding bias of the
Commonwealth’s chief witness who received $15,000 in a four month period from police to testify?

3. Whether the Trial Court erred in allowing the Commonwealth to proceed to argue to the jury during closing argu-
ments that “. . . I wish I could provide you with what the real motive was. Maybe it was the chain. It was probably a series
of events that led up to it that caused the animosity between Aaron Henderson and . . .” as it was an improper comment
on the evidence as it suggested that there was more evidence regarding the alleged animosity that the Commonwealth did
not share, thus bolstering the Commonwealth’s motive theory?

The general background of this case is that on October 4, 2010, the Wilkinsburg Police Department was dispatched to the inter-
section of Penn Avenue at Princeton Boulevard in the Wilkinsburg section of the City of Pittsburgh for a report of shots fired at a
Port Authority bus stop. When first responders arrived at the scene, they discovered the victim, Justin Strothers-Owens, lying on
the sidewalk in the front of the bus stop. He was pronounced dead at the scene, having suffered numerous gunshots. Also located
at the scene was Rhonda Johnson. Ms. Johnson was not injured but she was located near the bus stop, where she had been waiting
for a bus. She took cover when the shooting occurred. Ms. Johnson identified the defendant as the person who shot the victim as
he was driving a red Chrysler Sebring automobile after he had circled the area of the bus stop a few times.

Defendant’s first claim of error is that the Court, over defense objection, improperly admitted hearsay evidence under the excited
utterance exception. Specifically, the defendant sought to exclude the testimony of Sonya Owens, the victim’s mother, concerning
statements her son made to her in January of 2010 relating to a fight the victim had with the defendant prior to the victim’s death
during which the victim somehow acquired a chain belonging to the defendant. The Commonwealth sought to admit this evidence
to demonstrate animosity between the defendant and the victim. The actual evidence admitted under the excited utterance excep-
tion is illustrated in the following exchange between the prosecutor and Sonya Owens that occurred during trial:

Q: Now, he left around midnight. Do you recall what time he came home?

A: Around 2:00 ish, a.m.

Q: What happened when he came back home?

A: When he came home he ran right up the steps and woke me up.

Q: How did he wake you up?

A: He woke me up. He was like, mom, mom, I just got in a fight with the nigger at the club. I said boy, 
what are you talking about? He said I just got in a fight with this –

Q: Did he tell you who he got in a fight with?

A: With Aaron.

Q: Did he say he took anything from Aaron?

A: He told me he took his chain.

Q: Did he have a chain with him?

A: Yes.

Q: Did you see it?

A: Yes.

Q: What did it look like?

A: It was like gold, long like a link chain.

*   *   *

Q: Now, did he tell you that he got Aaron and took his chain for something that he believed Aaron to 
have done?

A: Yes.

This Court believes that this evidence was properly admitted as an excited utterance. “The admissibility of evidence is solely
within the discretion of the trial court and will be reversed only if the trial court has abused its discretion.” Commonwealth v.
Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663, 820 A.2d 703 (2003). As a result, rulings
regarding the admissibility of evidence will not be disturbed for an abuse of discretion “unless that ruling reflects ‘manifest unrea-
sonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be clearly erroneous.’” Commonwealth v. Einhorn,
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911 A.2d 960, 972 (Pa. Super. 2006).
Hearsay is “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to

prove the truth of the matter asserted.” Pa.R.E. 801(c). It is axiomatic that an out of court statement offered not for its truth but to
explain a witness’s course of conduct is not hearsay. Commonwealth v. Rega, 933 A.2d 997, 1018 (Pa. 2007); Commonwealth v.
Sneed, 514 Pa. 597, 526 A.2d 749 (Pa. 1987).

In Commonwealth v. Manley, 985 A.2d 256, 265 (Pa.Super. 2009), the Superior Court explained:

Pennsylvania Rule of Evidence 803(2) allows for the admission of an excited utterance as an exception to the hearsay rule.
Rule 803(2) defines an excited utterance as: “[a] statement relating to a startling event or condition made while the
declarant was under the stress of excitement caused by the event or condition.” Pa.R.E. 803(2). Under Rule 803(2), for a
statement to be an excited utterance, it must be:

[A] spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused
by some unexpected and shocking occurrence, which that person has just participated in or closely witnessed, and made
in reference to some phase of that occurrence which he perceived, and this declaration must be made so near the occur-
rence both in time and place as to exclude the likelihood of its having emanated in whole or in part from his reflective
faculties. . . . Thus, it must be shown first, that [the declarant] had witnessed an event sufficiently startling and so close
in point of time as to render her reflective thought processes inoperable and, second, that her declarations were a spon-
taneous reaction to that startling event. Commonwealth v. Stallworth, 566 Pa. 349, 366-367, 781 A.2d 110, 119-120 (2001)
(quoting Commonwealth v. Stokes, 532 Pa. 242, 615 A.2d 704, 712 (1992) (quoting Commonwealth v. Green, 487 Pa. 322,
409 A.2d 371, 373-374 (1979))).

In determining whether a statement is an excited utterance and, thus, admissible under the excited utterance hearsay
exception, there is no bright line rule as to the amount of time which has elapsed between the incident and the witness’
statement. Rather the crucial question, regardless of time lapse, is whether, at the time the statement is made, the nervous
excitement continues to dominate while the reflective processes remain in abeyance. Croyle v. Smith, 2007 PA Super 47,
918 A.2d 142 (Pa. Super. 2007).

Appellate courts require independent evidence outside of the out of court statement to establish the startling event. Where there
is no independent evidence that a startling event has occurred, an alleged excited utterance cannot be admitted as an exception to
the hearsay rule. Commonwealth v. Barnes, 456 a.2d 1037, 1040 (1983).

In this case, this Court believes that the record sufficiently established that in January of 2012, the victim had arrived home
after having just gotten into a fight with the defendant. According to the victim’s mother, the victim arrived home early in the morn-
ing, woke her up and told her that he had just fought the defendant and had obtained the defendant’s gold chain during the fight.
The victim’s mother observed the chain that night and saw the victim wear the chain after that night. This Court believes that
little time had elapsed between the fight and the statement made by the victim to his mother. Additionally, this Court believes that
the nervous excitement of the defendant caused by the fight continued to dominate him so much so that he woke his mother from
her slumber in the wee hours of the morning to relate the events which had just occurred. The existence of the startling event, i.e.,
the fight, was independently established when the victim’s mother observed the gold chain. Accordingly, it was not error to admit
the victim’s statement as an excited utterance.1

Defendant next claims that the Court erred by refusing to issue a jury instruction that the jury could judge the testimony of
one of the Commonwealth’s witnesses, Rhonda Johnson, by considering the fact that she received a substantial amount of money
from the Commonwealth because of her status as a witness in this case. The evidence at trial established that Ms. Johnson was
at the scene of the shooting in this case and she was able to identify the defendant as the shooter. She was waiting for a bus at
a bus stop when the victim walked up to the bus stop. While waiting for her bus, she noticed a vehicle driven by the defendant
circle the area a few times. During the last time the defendant circled the area, Ms. Johnson observed the defendant stop in
front of the bus stop, pull out a handgun and shoot the victim multiple times. After she came forward to authorities, she was
placed in the witness relocation program. The Commonwealth paid for her food and lodging and between November of 2010 and
March of 2011, she received benefits in a total amount of $14,730. During a break in the trial, the defendant request that the
Court instruct the jury as set forth above. This Court rejected the specific instruction requested by the defendant but, instead,
read the following charge to the jury:

[The] [f]ollowing are some factors that you may and should consider in judging credibility in deciding whether or not to
believe testimony. Was the witness able to see, hear, or know the things about which he or she testified. How well do the
witnesses remember and describe the things about which he or she testified? What was the ability of the witnesses to see,
hear, know, remember or describe those things about which he or she testified? Did the witness testify in a convincing
manner? How did he or she look, act, speak while testifying? Was his or her testimony uncertain, confused, self-contra-
dictory or evasive? Did the witness have any interest in the outcome of the case? Did the witness have any bias, prejudice
or other motive to affect his or her testimony? How well does the testimony of the witness compare with the evidence in
the case including the testimony of other witnesses? Was it contradicted or supported by the other testimony in evidence?
Does it make sense?

The defendant did not lodge an objection to this instruction nor note an exception to the Court’s prior ruling that it would not
instruct the jury as requested by the defendant.

The Pennsylvania Supreme Court explained in Commonwealth v. Pressley, 584 Pa. 624, 887 A.2d 220, (2005):

[U]nder Criminal Procedural Rules 603 and 647(B), the mere submission and subsequent denial of proposed points for
charge that are inconsistent with or omitted from the instructions actually given will not suffice to preserve an issue,
absent a specific objection or exception to the charge or the trial court’s ruling respecting the points.

Id., 584 Pa. at 632, 887 A.2d at 225.

As set forth in Commonwealth v. Baker, 963 A.2d 495, 506 (Pa.Super. 2008) assuming the issue was preserved for appeal, in
deciding whether a trial court properly denied a request for a specific jury instruction, “[t]he relevant inquiry for this Court when
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reviewing a trial court’s failure to give a jury instruction is whether such charge was warranted by the evidence in the case.”
Commonwealth v. Boyle, 1999 PA Super 142, 733 A.2d 633, 639 (Pa. Super. 1999) (citing Commonwealth v. Mays, 450 Pa. Super.
188, 675 A.2d 724, 729 (Pa. Super.), appeal denied, 546 Pa. 677, 686 A.2d 1309 (1996)); See also Commonwealth v. Spotz, 552 Pa.
499, 517, 716 A.2d 580, 589 (1998) (citing Commonwealth v. Browdie, 543 Pa. 337, 671 A.2d 668, 673 (1996) (Explaining that a
particular jury instruction is only warranted when there is evidence to support such an instruction).

Furthermore,

“[I]n reviewing a challenge to the trial court’s refusal to give a specific jury instruction, it is the function of this [C]ourt
to determine whether the record supports the trial court’s decision.” In examining the propriety of the instructions a trial
court presents to a jury, our scope of review is to determine whether the trial court committed a clear abuse of discretion
or an error of law which controlled the outcome of the case. A jury charge will be deemed erroneous only if the charge
as a whole is inadequate, not clear or has a tendency to mislead or confuse, rather than clarify, a material issue. A charge
is considered adequate unless the jury was palpably misled by what the trial judge said or there is an omission which is
tantamount to fundamental error. Consequently, the trial court has wide discretion in fashioning jury instructions. The
trial court is not required to give every charge that is requested by the parties and its refusal to give a requested charge
does not require reversal unless the appellant was prejudiced by that refusal.

Baker, 507 quoting Commonwealth v. Brown, 2006 PA Super 318, 911 A.2d 576, 582-583 (Pa. Super. 2006) (citing Commonwealth v. Thomas,
2006 PA Super 192, 904 A.2d 964, 970 (Pa. Super. 2006)). In the instant case, the record clearly supports the jury instruction given.

The defendant did not lodge an objection to this Court’s final jury charge nor did he voice an exception to the Court’s ruling on
his requested jury instruction. Arguably, pursuant to Pressley, this claim of error was waived as the defendant did not object to the
final jury charge or voice an exception to the trial court’s ruling respecting the defendant’s requested charge.

Assuming this issue was not waived, there is no error relating to this issue. There is no authority requiring this Court to instruct
a jury that it could judge Ms. Johnson’s testimony by considering the fact that she received a substantial payment from the pros-
ecution. Considering this Court’s final jury instructions as a whole, it is clear that the jury was instructed that it could consider
whether she had any bias, prejudice or other motive to affect her testimony. Clearly, the defense was free to argue that the jury
could consider the payments made to her provided the requisite bias or motive to doubt her credibility. This Court’s instruction
was sufficient to satisfy any concerns concerning Ms. Johnson’s credibility and the Court committed no error in refusing to instruct
the jury as requested by the defendant.

Defendant finally claims that this Court permitted the Commonwealth’s counsel to make an improper comment during his
closing argument. Notably, during his closing argument, defense counsel argued to the jury that there was no evidence suggest-
ing a motive for the killing of the victim in this case. In his closing argument, the prosecutor told the jury that he wished he “could
provide you with what the [Defendant’s] real motive was. Maybe it was the chain. It was probably a series of events that led up
to it that caused the animosity between [the defendant and the victim]. According to the defendant, this argument bolstered the
Commonwealth’s theory of motive in this case by suggesting that additional evidence existed concerning the animosity between
the defendant and the victim.

In Commonwealth v. Noel, 53 A.3d 848, 858 (Pa.Super. 2012), the Superior Court explained:

It is well settled that a prosecutor has considerable latitude during closing arguments and his or her statements are fair
if they are supported by the evidence or use inferences that can reasonably be derived from the evidence. Commonwealth
v. Holley, 2008 PA Super 44, 945 A.2d 241, 250 (Pa. Super. 2008) (citation omitted). “Further, prosecutorial misconduct
does not take place unless the ‘unavoidable effect of the comments at issue was to prejudice the jurors by forming in their
minds a fixed bias and hostility toward the defendant, thus impeding their ability to weigh the evidence objectively and
render a true verdict.’” Id. (quoting Commonwealth v. Paddy, 569 Pa. 47, 82-83, 800 A.2d 294, 316 (2002)). Moreover, a
prosecutor can fairly respond to attacks on a witness’s credibility. Id. (citation omitted). In reviewing a claim of improper
prosecutorial comments, our standard of review is whether the trial court abused its discretion. Commonwealth v. Hall,
549 Pa. 269, 285, 701 A.2d 190, 198 (1997) (citation omitted). When considering such a claim, our attention is focused on
whether the defendant was deprived of a fair trial, not a perfect one, because not every inappropriate remark by a
prosecutor constitutes reversible error. Commonwealth v. Lewis, 2012 PA Super 17, 39 A.3d 341, 352 (Pa. Super. 2012)
(citation and quotation marks omitted). “A prosecutor’s statements to a jury do not occur in a vacuum, and we must view
them in context.” Id. (citation omitted).

A prosecutor is also permitted to respond to defense arguments with logical force and vigor. Commonwealth v. Chmiel, 585 Pa.
547, 889 A.2d 501, 544 (Pa. 2005) (internal citations and quotations omitted).

There was nothing improper about the prosecutor’s comments. The defense clearly argued to the jury that evidence of motive
was lacking in the record. The argument made by the prosecutor did not attempt to create a motive that did not otherwise exist
based on facts not in the record. On the contrary, the very statement made by the prosecutor belies any notion that additional
evidence existed. Implicit in the comments made by the prosecutor advising the jury that he wished he could provide the real
motive is the prosecutor’s concession that the evidence didn’t establish a motive for the killing. Rather than attempt to create a
motive, the prosecutor simply attempted to soften the argument made by the defense that the Commonwealth did not establish a
motive. The prosecutor was well within his province to respond to the comments made by defense counsel. There is nothing about
the challenged statements that prejudiced the jurors by creating in their minds a fixed bias and hostility toward the defendant.
Nothing about the comments impeded the jurors’ ability to weigh the evidence objectively and render a true verdict. Accordingly,
this claim of error is without merit.

For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: December 19, 2012

1 Even assuming that a colorable argument could be made that admission of the victim’s statement was erroneous, such admission
would be harmless error. Absent that evidence, the jury was still presented with direct eyewitness testimony of Rhonda Johnson
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identifying the defendant as the shooter in this case. Therefore, any possible error from the admission of the victim’s statement
would be harmless error. See Commonwealth v. Williams, 554 Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v.
Story, 476 Pa. 391, 383 A.2d 155, 162 (Pa. 1978))(Harmless error is established where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that the error
could not have contributed to the verdict.)

Commonwealth of Pennsylvania v.
Durand Alexander

Criminal Appeal—PCRA—Homicide (1st Degree)—Ineffective Assistance of Counsel—Withdrawal of a Guilty Plea

No. CC 200905785. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 19, 2012.

OPINION
PROCEDURAL HISTORY

Appellant, Durand Alexander, was charged by criminal information (CC 200905785): two (2) counts of Criminal Homicide1, one
(1) count each of Persons Not to Possess a Firearm2, and Firearms Not to be Carried Without a License3.

On June 19, 2009, the Commonwealth filed a Notice of Intention to Seek the Death Penalty and Notice of Aggravating
Circumstances. Then, on January 14, 2010, Petitioner, through William Brennan, Esquire, filed a Petition Requesting Release
and Review of the Allegheny County Behavioral Clinic Evaluation. Said Petition was granted by the Trial Court on February
1, 2010.

On July 13, 2010, Appellant pled guilty before the Trial Court. Appellant pled guilty to two counts of Murder in the First Degree,
and one count each of Persons Not to Possess a Firearm and Firearms Not to be Carried Without a License. Appellant was
sentenced the same day to life imprisonment without the possibility of parole for the two murder counts and three to seven years
incarceration for the Persons Not to Possess a Firearm count. The sentences were to run consecutive to one another. The
Commonwealth withdrew its intention to seek the death penalty in exchange for appellant’s plea of guilt.

There were no post-sentence motions filed or a direct appeal taken by Appellant. On October 21, 2010, the Trial Court appointed
Scott Coffey, Esquire as Appellant’s counsel. On June 10, 2011, Appellant filed a Post-Conviction Relief Act Petition. On February
3, 2012, the PCRA Court held a hearing on Appellants allegations of ineffective assistance of counsel. Following the hearing, the
PCRA Court denied Appellant’s petition.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issue on appeal, and it is set forth verbatim as Appellant frames it:

1. The Trial Court erred in denying Appellant’s PCRA Petition since Appellant timely requested that penalty phase
counsel Brennan file a Motion to Withdraw Appellant’s Plea (Appellant maintains that he had wanted a suppression
motion filed, and never wanted to plead to either murder, and felt coerced to do so by both Mr. Brennan and Mr. Foreman),
and Therefore Appellant’s Post Sentencing rights should have been reinstated so that a timely motion to withdraw plea
could have been filed. Appellant mailed a letter to Mr. Brennan two days after Appellant’s plea/sentencing, Mr. Brennan
went on vacation that day, and did not return and receive Appellant’s letter until three days after the post-sentencing
deadline had passed; the request to Mr. Brennan, who was still Appellant’s counsel of record, was clearly timely.

FINDINGS OF FACTS
The facts of the instant case were summarized by the Commonwealth at the July 13, 2010 Guilty Plea and Sentencing Hearing

as follows:

Your Honor, had the Commonwealth proceeded to trial at 200905785, we could have called the daughter of Sherry Crowley
and the younger sister of Tia Crowley whose name is Kiana. At the time Kiana was 14 years old. She would testify that
she was an eighth grade student at Sto-Rox Middle School and that she occupied the residence at 85 Frazier Street in
McKees Rocks along with her mother, her older sister, and for the preceding five months before April 7, 2009, with the
Defendant, Durand Alexander. Kiana would testify that typically in the mornings she would leave for school before
anybody else in the house and on the way out she would always lock the front door. She would testify that on Monday
morning, April 6, 2009, the day before the homicide, she left the house at about ten to 7 in the morning as usual and that
the Defendant, her mother and sister were still sleeping. When she got home after school, her sister was at home but her
mother was not nor the Defendant.

She would testify that her sister, Tia, told her that her mother was at the police station filing a police report against the
Defendant for a physical fight they had had that day. Tia told Kiana that her mother had broken up with the Defendant
and they had had a physical fight in which her mother ended up going down the steps and being hit by a belt. She would
have testified that when her mother got home later that evening on Monday, her mother refused to discuss the matter with
her but she did observe lower bruises on her extremities.

She would testify that the Defendant did not sleep at the residence the next night. The next day, Tuesday, April 7, 2009,
she would testify that she left for school at the normal time with her mother and sister still asleep. She locked the front
door as usual when she left and did not come back to the residence until between 4 and 4:30 p.m. after practice.

She unlocked the front door to get in and when she did so, she would testify that she saw her sister, Tia, slumped over on
the sofa with apparent blood around her head and face. She would testify that it frightened her, and as a result she began
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calling friends of hers which would include one Dallas Stein. She would testify that Dallas Stein agreed to accompany her
back inside the house where they confirmed that Tia appeared to be deceased.

Kiana would then testify that she called her biological father, Mark Green, and then called 911. The police and her father
arrived at the same time and the police then made entry into the residence. Kiana would also testify that the Defendant
in this case was an alcoholic, that he drank 40s every night and most nights he got drunk but that he mostly behaved in a
silly fashion when he did drink. Sometimes he would get angry and fight loudly with her mother, but that had not
happened recently to her knowledge.

She would confirm that her mother owned a black semi-automatic handgun and that occasionally when her mother and
the Defendant would argue, he would take the gun away from her mother and leave the house but he would always give
it back to her later.

The next witness the Commonwealth would have called could be Officer English from Stowe Township Police Department
who arrived on scene shortly after the 911 call at 4:41 p.m. He would have testified that upon his arrival at that location,
he made entry and discovered Tia on the living room sofa with spent cartridge casings surrounding her. He also would
testify when other back-up officers arrived and they cleared the rest of the house, they found the body of Sherry Crowley
upstairs in her bedroom with a hair dryer near her body that was still running. He also would have testified that they
located at least one spent cartridge casing and a fired projectile near her body.

They then secured the scene, called for assistance from County Police homicide and upon arrival of the medics at 4:48
p.m., both of the victims were pronounced deceased.

Commonwealth’s next witness would be Detective Towne and Hedinger from the County police. They would testify in
response to the request for assistance, they responded to the location at 85 Frazier Street and began processing the scene.
Over the course of processing the scene, the detectives would have testified that in the living room they found a spent .9
millimeter casing near the sofa. They also found three more .9 millimeter cartridge casings on the cushions of the sofa,
and lastly, another spent .9 millimeter casing on the right cushion of the sofa. In addition, once the body of Tia was moved,
a spent projectile was also discovered on the cushion of the couch.

Upstairs in the bedroom of Sherry Crowely, the detectives would testify they found a hard plastic handgun box with an
owner’s manual for a Ruger .9 millimeter and other ownership papers open on the floor. There were also two boxes of .9
millimeter ammunition under the head of the bed – headboard. They would have indicated that the body of Sherry
Crowley was wrapped in that mauve-colored bath towel as if she had just gotten out of the shower. As noted previously,
the hair dryer was still on. They discovered a spent bullet near her right foot as well as a spent cartridge casing in
between the foot of the bed and the vacuum cleaner.

The detectives would have testified that all of the spent projectiles and casings were subsequently turned over to the
Allegheny Crime Law for review. Subsequently, after speaking to family members of the deceased and especially her
daughter, Officer Kirley of the Stowe Township-McKees Rocks Police responded to assist at the Suds-n-Subs Restaurant
and six-pack store, 704 Chartiers Avenue at roughly 6:34 p.m. Upon his arrival there, he met Detective Kenneth Ruckel
of the Allegheny County Police who encountered the Defendant in this case, Durand Alexander, inside the store. Mr.
Alexander was subsequently transported back to McKees Rocks police station where he came into contact with Detective
Louis Ferguson and Detective Timothy Langan of the County Police.

At that point when they came in contact with the Defendant, they explained to him that a shooting had occurred and that
Sherry and Tia were both dead. The Defendant spontaneously stated that he was being framed for this. The detectives
explained they were not accusing him of anything but they indicated they needed him help in trying to identify who
committed this crime since he was known to reside at the residence.

Mr. Alexander agreed to accompany them to Allegheny County Police headquarters where his Miranda Rights Warnings
were read to him. Mr. Alexander indicated the he understood the rights read to him, was willing to waive the presence of
the attorney and speak with the police at that point.

At that point Mr. Alexander briefly became emotional and cried while he was in detective’s custody. He indicated that he
had been dating Sherry Crowley for about five months. He indicated yesterday morning, on Monday, he had gotten into
an argument with her. He alleged that she was promiscuous and he said he believed that she was bringing other men in
the house while he was asleep. When asked, however, Mr. Alexander insisted that he and Sherry Crowley slept in the same
bed in the same bedroom.

The verbal argument became physical and at one point he pushed Sherry Crowley and she cut the clothes he was wear-
ing with a knife.

He indicated Sherry kicked him out of the house and he went to his mother’s 215 Bruce Street there near by McKees
Rocks. Evidently he told them Sherry had called his mother, told his mother about the fight. His mother, in turn, had
called McKees Rocks Police because she thought there would be trouble at her house. Mr. Alexander said that the police
did show up at her mother’s house but nothing came of it because he did not cause a scene back at his mother’s house.
He told the detectives that he and Sherry Crowley spoke on the phone and made up later on Monday. She agreed to him
coming back to the house but he spent the night at his mother’s because in the past when they had an argument he thought
it was best not to go back to the house right away.

The next morning he told detectives the 7th of April he called Sherry Crowley about 7 a.m. She was to work the 10 a.m.
to 2 p.m. shift at Suds and Spuds, so about a quarter to 9 in the morning she stopped to see him at his mother’s residence.
He walked her to work. He then told detectives that he spent the rest of the afternoon cleaning and so forth at his mother’s
residence. He said he drank a 40-ounce bottle of beer and a couple Coors Lites and he indicated he drinks every day. He
also said that he picked up Sherry Crowley after her shift in his sister’s 2002 Chevy Impala. He took the car without his
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sister’s approval and knew she would be angry about that.

After he picked up Sherry at Suds and Spuds, he dropped her off at her house around 2:30 in the afternoon. He said he
did not go in the house at this time but he told the detectives that he drove directly back to his mother’s returned the car
and walked back on foot to Sherry Crowley’s house. He got back there about 3, 3:15, knocked on the door and got no
answer. He tried to call Sherry and texted he but no answer.

The detectives then asked about firearms in the house. Durand Alexander admitted she owned a .9 millimeter Ruger
pistol she kept in the bedroom next to the bed. He insisted it should be in the home. When asked if he carried a
firearm, he responded sometimes he did but whey they broke up, she would get the gun. He told the detectives he
might have residue on his hand from shooting the gun a couple days ago. When they questioned the subject why he
might have gunshot residue on his hands, he said he and Sherry would sometimes shoot into the air after being out
at night.

The detectives at this point confronted Mr. Alexander with some of the obvious inconsistencies about his story. He then
became emotional and started to cry. He asked the detectives, do you have a gun, could you just shoot me. I did seven
years in the penitentiary. I don’t belong on the streets. I feel like a piece of trash. How do I sit here and tell you about
killing two women?

He told the detectives he did mean to do it. He tried to live in society but he has been away too long and needed to go back
to prison. He agreed to tell them the full truth.

About 4 o’clock he was in the bedroom of the house when Sherry Crowley came out of the shower. He was playing with
the Ruger pistol and I just popped her; he did not know why. He shot Sherry once in the back of the head and went down-
stairs with a gun and found Tia sitting on the living room couch. He shot her multiple times in the head because she was
downstairs and witnessed it. He then said he went out the back door and stood outside. He initially said he threw the gun
in the woods but then agreed that the would tell the full truth that he took the gun back to his mother’s and hid it in the
back room of the basement. He indicated that he washed his clothes that he was wearing at the time that this happened
and agreed to make a taped statement where he detailed the facts I just recounted. He indicated, however, that after he
shot Sherry, he kind of blacked out. He went on to tell the detectives that he loved Sherry, she was his caregiver and she
took care of him. I wish it would have been me. I wish it would have been me and it wouldn’t have been her and she would
have shot me in the head instead of me doing it. The truth is I loved this girl. I just lost it. I don’t know. Well, that was the
essence of the statement that he told to detectives that would have been testified to.

Detectives also interviewed some co-workers of Sherry Crowley, Darnell Boyer. He said that he worked with Sherry
on Monday as well as Tuesday but on Monday when she came to work, Sherry told Boyer that Durand had beat her
with a belt and caused bruising on her leg which he saw. She also brought a .9 millimeter Ruger to work on Monday
for protection against Durand but the manager unloaded it and put the magazine in the safe. On Tuesday Darnell
Boyer testified that he worked with Sherry until 11 o’clock on. He asked her if she filed charges against Durand. She
told them she had the paperwork and was filling it out Monday night but Durand talked her out of it. He described
Sherry as being calmer Tuesday than the day before. He also would testify that Sherry explained to him that Durand
Alexander was very paranoid. He accused her of not only sleeping with Boyer but her and imaginary people within
her home.

Another co-worker, Rebecca Mochnik (phonetic), would testify that she worked with Sherry since January of 2009. Sherry
had told Ms. Mochnik (phonetic) that Durand Alexander drank a lot of alcohol and has to drink a lot or he becomes ill.
He does cocaine, may smoke crack and is very possessive. She indicated she knew Sherry purchased a gun a couple
months ago. She told Rebecca Mochnik (phonetic) that recently the Defendant had been waking her in the middle of the
night telling her he heard imaginary noises, was delusionary and accused her of hiding men in the closet. Sherry also told
her he had beaten her Monday and showed her the bruises on her leg. Rebecca testified on Tuesday when Sherry arrived
at work, the Defendant was with her. She bought the Defendant a 40-ounce bottle of beer. The Defendant left around 1
o’clock. The Defendant called Suds and Subs and asked Sherry if she could leave work early even though she was to work
until 2. Sherry told Rebecca that Durand was going to borrow a relative’s car to come get her and they were going to buy
a fifth of alcohol.

Rebecca left shortly before 2 o’clock and she saw Sherry waiting for her ride. Rebecca also would testify that she spoke
with Sherry about 2:01 that afternoon and Sherry told her that she had, in fact, bought Durand Alexander a fifth of alcohol.
Recovery of the video from the Suds and Subs would also show Sherry Crowley standing outside after work when a
silver Impala pulled up and picked her up and left the scene.

The Commonwealth also would call Rashid Dennison, the sister of the Defendant. Rashid would testify on that Tuesday
she came to her mother’s house around 1 p.m. and took a nap. She woke up around 4:30 and the Defendant was coming
into her mother’s house with her car keys. She realized she had taken the car without her permission. She scolded him
and he apologized and she described him as being weirdly calm, which was different for him.

Durand offered to give her a ride back to the Suds and Subs. She refused, but her boyfriend and Rashid Alexander agreed
to take him to the store. She learned when they got to the store Durand Alexander encountered the police as previously
stated. She knew her mother had a gun. She knew it was Sherry Crowley’s gun. She would testify she had warned Sherry
Crowley not to give the gun to her brother because he was dangerous and she told this fact to Sherry. Rashid Dennison
would testify to the contents of a taped statement that she gave.

She would have testified that she had told Sherry that in the past Durand had put his baby’s mother in the hospital. She
said why don’t you just leave him alone, leave alone, he’s crazy, he’s insane. You know, he’s my brother, but I know he has
issues, leave him alone. It’s not worth it. She also confirmed that everybody in the family had warned Sherry about
Durand. His mother, Faith Dennison, also would have testified substantially the same as her daughter; that Durand
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Alexander came to the house early in the morning on Tuesday. That he did, in fact, take the car. When he returned, her
daughter became upset with her son. Durand said he was going up to his girlfriend’s house and he came back 30 minutes
later. When he came back he took a shower which she notes was definitely out of the ordinary. She also would testify that
eventually when go the ride back to Suds ’n Spuds, Faith noticed that the ceiling in the bedroom was disturbed. She gave
the police permission to search the home. She also would testify that she knew Sherry bought the gun herself because the
Defendant wanted her to buy the gun because she needed it for safety. She warned Sherry not to allow Durand to get a
hold of the gun. She knew her son was dangerous. She knew her son tried to kill his last girlfriend. She would testify
earlier in the morning on Tuesday, he was ranting and raving about Sherry cheating on him. He kept calling her a whore
and was getting more and more worked up. She does not think Sherry was cheating on him but rather she took care of
him. She would testify to the contents of her taped statement that when she discussed with Sherry about buying the gun,
she told her that’s not a good idea. Sherry said its okay, I have the key where it’s locked up. Faith said you really should
not have a gun. He’s mental. He has mental problems. Watch him, he has mental problems. He tried to kill his baby’s
mother and I warned her please leave him alone, leave him alone, and she said in response to him ranting and raving that
morning, calling Sherry names, she said why don’t you just leave her. Why do you not just bother with her anymore if you
think she is cheating?

He said to her, well I feel as though she can help me. She indicated every time she would warn Sherry about Durand, she
would say oh I love him. Detective Hediger would testify that pursuant to Faith Dennison’s consent search of the house,
although the ceiling tile disturbed in the bedroom did not have anything in the ceiling, they were directed by Durand’s
statement that night and they located a semi-automatic .9 millimeter Ruger, 33037361 serial number, on the ductwork
above a vent in the basement.

Subsequently the Commonwealth would have called Doctor Shakir of the Allegheny County Medical Examiner’s Office
that would testify at 09COR02272, he performed an autopsy on the remains of Sherry Crowley on April 8, 2009. He found
the following anatomic diagnosis.

A perforating gunshot would to the head. The entrance was in the back of the head just left of the posterior midline. The
exit wound was in the forehead to the right of the anterior midline. The direction was left to right, forward and slightly
upward. Doctor Shakir also noted contusions on the right and left lower extremities consistent with recent bruising. His
opinion would be Sherry Crowley, a 43-year-old white female, dies as a result of a single gunshot wound to the head.
Manner of death being homicide. In addition, the Commonwealth would have produced the testimony again of Doctor
Shakir at Lab Case Number 09COR02271 wherein he performed an autopsy on the remains of Tia Crowley on the same
date and found the following anatomic diagnosis. A perforating gunshot wound to the head; right entry, right temple and
left side of the face. Exit wound above and behind the right eyebrow.

Third: A perforating gunshot wound of the face. Entrance wound near the right eye, exit wound left cheek.

Next, a fourth perforating gunshot wound to the face with entry in the right cheek; exit wound on the right side of the
neck.

Fifth, another perforating gunshot wound of the face to the right cheek in front of the right ear with an exit wound in the
left temple area.

Next, a perforating gunshot wound of the left hand, entrance and exit, and then a grazing gunshot wound to the right hand.

His opinion would be Tia Crowley, a 15-year-old African-American female, dies as a result of multiple gunshot wounds to
the head and upper extremities. Manner of death; homicide.

Doctor Shakir would testify to those facts to a reasonable degree of medical certainty.

Next, Your Honor, had the Commonwealth proceeded to trial on this matter, we would have produced the testimony of
Daniel Wolfe, a criminalist with the Allegheny County Medical Examiner’s Office. He would have testified at Lab Case
Number 09LAB03406, he had occasion to test the gunshot residue evidence collection kits that Doctor Shakir would have
testified that he performed during the autopsy of Sherry Crowley and Tia Crowley. He would testify that with regard to
Sherry Crowley, he found particles of being characteristic of gunshot residue and particles confirmed as being consistent
with gunshot residue on the left palm of Sherry Crowley’s hand and that would have indicated that her left palm was in
close proximity or had handled a firearm recently or close to the time when it was discharged.

At the same lab case number he would testify as to the results of Tia Crowley’s gunshot residue kit. He would have
testified that on both sides of the left hand and both sides of the right hand particles confirmed as being characteristic
of gunshot residue and consistent with gunshot residue were present. He would have testified again to a reasonable
degree of scientific certainty her hands were in close proximity to a firearm when it was discharged.

Lastly, Your Honor, the Commonwealth would have called Raymond Everett, another criminalist at the Allegheny County
Crime Lab, who would have testified at the same case number the he test-fired the .9 millimeter caliber Ruger for oper-
ability and it was in good operating condition. He would have indicated that test cartridges were generated using the
Ruger and they were tested against all of the spent bullets recovered in the case with the conclusion that all of the
bullets were .9 millimeters discharged from the Ruger pistol.

He would have also testified that the test cartridge casing that he generated with the Ruger were tested against all the
casings involved at the scene, and again, all of the casings were conclusively discharged from the same Ruger.

The Commonwealth would have produced certified records from Washington County Courts indicating that as a result of
his convictions of Felony II robbery and felony receiving stolen property in 1996 for which he served a period of at least
four to eight years in the State Correctional Institution, by virtue of that conviction, Durand was not permitted to possess
a firearm. A representative of the Allegheny County Sherriff ’s Office Department would have also been called to confirm
on the date in question Durand was not, in fact, licensed to carry a firearm within the confines of Allegheny County.
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(GST4 8-29).

DISCUSSION
I.

Appellant alleges that the PCRA Court erred in not reinstating Appellant’s Post-Sentencing Motion rights as he timely requested
that Post-Sentencing Motions be filed by sending a letter to Attorney William Brennan. Appellant’s issue is without merit.

The applicable standard of review of a trial court’s denial of PCRA relief is “whether the ruling of the PCRA court is supported
by the record and free of legal error.” Commonwealth v. Rios, 920 A.2d 790, 798 (Pa. 2007).

Relief may only be granted under the PCRA upon an appellant’s proof by a preponderance of the evidence that his conviction
or sentence resulted from any of the following factors:

(i) A violation of the Constitution of Pennsylvania or laws of this Commonwealth or the Constitution of the United
States which, in the circumstances of the particular case, so undermined the truth-determining process that no reliable
adjudication of guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused an
individual to plead guilty.

(iv) The improper obstruction by Commonwealth officials of the petitioner’s right of appeal where a meritorious
appealable issue existed and was properly preserved in the trial court.

(v) A violation of the provisions of the Constitution, law or treaties of the United States which would require the
granting of Federal habeas corpus relief to a State prisoner.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

42 Pa.C.S. § 9543(a)(2)(amended 1995).

It is well settled that a claim of counsel’s ineffectiveness requires appellant to prove that: (1) the underlying claim is of arguable
merit; (2) counsel’s performance lacked a reasonable basis; and (3) the ineffectiveness of counsel caused him prejudice. Counsel
will not be deemed ineffective for failing to raise a meritless claim. Commonwealth v. Marinelli, 910 A.2d 672, 680 (Pa. 2006)
(citations omitted).

The PCRA Court held a hearing on February 3, 2012, regarding Appellant’s underlying claim the his penalty phase counsel was
ineffective for failing to file a Motion to Withdraw Appellant’s Plea. The PCRA Court found that: (1) Appellant never filed anything
in writing with the Department of Court records effectuating his post-sentencing rights; (2) Appellant had the benefit of two attor-
neys to assist him in this matter; Robert Foreman as trial counsel, and William Brennan as penalty phase counsel; (3) Appellant
completed a Guilty Plea Explanation of Defendant’s Rights form which was specially drafted for his case; (4) Appellant answered
nine questions detailing his post-sentencing rights by indicating that he understood them; (5) Appellant answered four questions
regarding the voluntariness of his plea indicating that no one forced him to enter the plea, that he was entering the plea of his own
free will, that no threats were made to him to enter the plea, and that no promises were made to him to enter the plea; (6) Appellant
answered three questions indicating that he was satisfied with the legal advice of his attorneys, that he had ample opportunity to
consult with this attorneys and that he reviewed the document with his attorneys; (7) Appellant answered that he read and under-
stood the entirety of the Guilty Plea Explanation of Defendant’s Rights; (8) Appellant had the assistance of two attorneys when
completing this form; (9) Appellant was orally notified of his post-sentence rights during the plea hearing; (10) Appellant did not
contact his trial counsel Robert Foreman to effectuate his post-sentencing rights until more than a month after his plea, (PHT 36)5;
(11) Attorney Brennan received Appellant’s letter after the expiration date of the ten day post-sentencing motion time require-
ment, (PHT 13); (12) Attorney Brennan was not ineffective; (13) Appellant was extensively counseled both orally and in writing
regarding his post-sentencing and appellate rights; and (14) Appellant did not timely effectuate his post-sentencing and/or appel-
late rights.

The PCRA Court resolved the credibility determination in favor of Mr. Brennan and against Appellant. Assuming arguendo that
the Superior Court would find that Appellant’s post-sentencing rights should be reinstated, there is no underlying claim of merit.
The Trial Court finds that Appellant knowingly, intelligently and voluntarily entered his guilty plea.

Appellant’s claim is without merit.

CONCLUSION
For the aforementioned reasons, the denial of Appellant’s petition by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 19, 2012

1 18 Pa.C.S.A.§ 2501 (a).
2 18 Pa.C.S.A.§6105(a)(1).
3 18 Pa.C.S.A.§6106(a)(1).
4 The letters “GST” refer to the pages of the Guilty Plea and Sentencing Transcript dated July 13, 2010.
5 The letters “PHT” refer to pages of the PCRA Hearing Transcript dated February 3, 2012.
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Commonwealth of Pennsylvania v.
Harry Green

Criminal Appeal—Evidence—Homicide (3rd Degree)—Weight of the Evidence—Sentencing (Discretionary Aspects)—
Prior Bad Acts—Malice

No. CC 2010-13983, 2011-1065. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—December 21, 2012.

OPINION
On September 18-20, 2011, this court presided over the non-jury homicide trial of the Defendant. At the close of the case, this

court found the Defendant guilty of Third Degree Murder and violating the Uniform Firearms Act (“VUFA”). Sentencing occurred
at a hearing approximately ninety (90) days later, on December 16, 2011, at which time this court sentenced the Defendant to
20-40 years imprisonment on the conviction for Third Degree Murder and imposed a consecutive sentence of 18-36 months for the
conviction on the VUFA charge. On December 19, 2011, the Defendant filed Post-Sentence Motions. These motions were argued on
February 28, 2012 and denied by Order of Court. Defendant’s timely appeal followed.

The Defendant sets forth three (3) areas of alleged error made by this court in his Statement of Matters Complained of on
Appeal:

(1) That this court erred in admitting 404(b) evidence;

(2) That the finding of third degree murder based on the existence of malice was against the weight of the evidence; and

(3) That this court erred in sentencing the Defendant to maximum consecutive sentences on both counts.

Before addressing these alleged errors, a factual summary will be provided.

FACTUAL HISTORY
On the afternoon of August 9, 2010, Ms. Andrena Trowery was shot by her boyfriend, the Defendant, Harry Green, in her apart-

ment on Deraud Street in the Hill District section of Pittsburgh. Ms. Trowery died of a gunshot wound to the head, with a single
bullet having entered her head below her right eye. (T.R. 9/19/11, p. 98).1 The bullet was recovered inside Ms. Trowery’s skull.
(T.R. 9/19/11, p. 98). Mr. Terrence Lee, a friend of the victim and acquaintance of the Defendant, was at the apartment at the time
of the shooting and identified the Defendant as the shooter. (T.R. 9/19/11, pp. 18-19, 31-42).2

According to the testimony at trial, in the time leading up to the shooting, the Defendant and Ms. Trowery had been arguing.
(T.R. 9/19/11, pp. 38, 84-85). Ms. Trowery had expressed, to a friend and family members, her intentions to break off her relation-
ship with the Defendant. (T.R. 9/19/11, pp. 70-71, 84, 112). She was discussing with her friends and family her plans to move from
the Hill District to the East Hills. (Id.). The move was going to be financed by an old boyfriend. (Id.). Several hours prior to the
shooting, the Defendant overheard one such heated discussion between Ms. Trowery and her sister, Khalia. (T.R. 9/19/11, p. 84).
Within minutes of overhearing that conversation, the Defendant and Ms. Trowery had an argument, during which the Defendant
took Ms. Trowery’s cell phone. (Id.). As the Defendant left Ms. Trowery’s apartment, Ms. Towery’s sister, Khalia, was able to see
a gun on the right side of his hip. (Id.). After visiting a friend following her argument with the Defendant, Ms. Trowery returned
to her apartment to wait for the Defendant to return her cell phone. (T.R. 9/19/11, p. 111).

The fact that the Defendant had taken Ms. Trowery’s cell phone was confirmed by several witnesses. The victim’s sister
saw the cell phone in the Defendant’s hand. (T.R. 9/19/11, p. 84). The victim’s mother, Barbara Robinson, testified that she
was at the victim’s apartment several times in the late morning/early afternoon to pick up her daughter, but stated that Ms.
Trowery would not go with her until the Defendant returned her phone. (T.R. 9/19/11, pp. 70-72). Additionally, the victim
indicated to her friend, Janai Curry, that the Defendant had her cell phone and she was waiting for him to return it to her.
(T.R. 9/19/11, pp. 113-114).

According to the recorded statement that Mr. Lee gave to the police on the night of the shooting, the Defendant was at Ms.
Trowery’s apartment, engaged in an argument with her, upon Mr. Lee’s arrival at the apartment, which was approximately fifteen
(15) minutes prior to the shooting. (T.R. 9/19/11, p. 37-38). Mr. Lee told the police that, after some period of argument, the
Defendant got up to leave the apartment. As he was walking out the door, the victim said something to the Defendant, at which
point the Defendant turned toward her, pulled his gun, and shot her in the face. (T.R. 9/19/11, pp. 39-40). Ms. Trowery immediately
fell to the floor. (T.R. 9/19/11, p. 40). Mr. Lee initially grabbed Ms. Trowery, then ran outside, looking upstairs of Ms. Trowery’s
apartment, and yelled to the upstairs neighbor, Floorine Turner, to call an ambulance. (T.R. 9/19/11, pp. 40, 51).

Ms. Turner’s daughter-in-law, who was also in the upstairs apartment, called the police, and Ms. Turner proceeded downstairs,
first to Ms. Trowery’s sister’s apartment and then to the victim’s apartment. (T.R. 9/19/11, pp. 51-52). As she was descending the
stairs, she saw the Defendant going in and out of the front door. (T.R. 9/19/11, p. 52). The Defendant was saying that he was sorry
and to care of “my baby.” (T.R. 9/19/11, p. 53). Ms. Turner also overheard Mr. Lee telling the Defendant that he needed to get out
of there. (T.R. 9/19/11, p. 53). Ms. Turner positively identified the Defendant, Harry Green, as the victim’s boyfriend and as the
person going in and out of the apartment door. (T.R. 9/19/11, p. 57-58).

Ms. Janai Curry, who had spent time with Ms. Trowery that afternoon in the hours before the shooting and whom Ms.
Trowery had told that she wanted to leave Mr. Green, also saw the Defendant after the shooting. (T.R. 9/19/11, pp. 111-112). As
she was walking down the street, returning to her home, she received a frantic telephone call from Mr. Lee using the victim’s
phone. (T.R. 9/19/11, p. 115). The fact that Ms. Trowery’s cell phone was back at her apartment confirms the Defendant’s pres-
ence at the scene. The telephone call informed her of the shooting that had just occurred. (T.R. 9/19/11, p. 115). Ms. Curry then
immediately saw the Defendant leaving the area of the victim’s apartment and walking down the nearby city steps. (T.R. 9/19/11,
pp. 115-116). Ms. Curry testified credibly that she observed that he was wearing a white shirt with blood on the front of it. (T.R.
9/19/11, p. 117).

Both Mr. Lee and Ms. Turner positively identified the Defendant via photo array when questioned by police. (T.R. 9/19/11, pp.
19, 27, 42, 57). Mr. Lee also relayed what he had witnessed to the victim’s mother and described the events leading up to the shooting
to her. (T.R. 9/19/11, pp. 74-75). Ms. Turner, an unbiased witness with no real connection to anyone involved in this incident, was
the most credible and convincing witness at trial.
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ARGUMENT
Prior Bad Acts

The Defendant’s first allegation of error is that this court erred in admitting the testimony of several witnesses concerning the
victim’s prior relationship with the Defendant. The Defendant asserts that such testimony related to the victim’s state of mind,
which was not material to establish the Defendant’s degree of guilt. He also argues that the previous arguments between the
victim and the Defendant were prejudicial to the Defendant, serving only to cast him in a bad light, and had no probative value.

A trial court’s rulings on evidentiary questions are controlled by the discretion of the trial court, and an appellate court will
reverse only for a clear abuse of that discretion. Com. v. Viera, 659 A.2d 1024, 1028 (Pa. Super. 1995). An abuse of discretion is not
merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment that is manifestly
unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence on the record. Id. In reviewing a trial
court’s ruling on the admissibility of evidence, an appellate court’s standard of review is one of deference. Com. v. Hunzer, 868 A.2d
498, 510 (Pa. Super. 2005).

Generally, evidence of prior bad acts or unrelated criminal activity is inadmissible to show that a defendant acted in conformity
with those past acts or to show criminal propensity. Pa. R.E. 404(b)(1). However, evidence of prior bad acts may be admissible
when offered to prove some other relevant fact, such as motive, opportunity, intent, preparation, plan, knowledge, identity and
absence of mistake or accident. Pa. R.E. 404(b)(2). In determining whether evidence of other prior bad acts is admissible, the trial
court is obliged to balance the probative value of such evidence against its prejudicial impact. Com. v. Sherwood, 982 A.2d 483, 497
(Pa. 2009).

Evidence of prior bad acts is admissible where the distinct crime or bad act was part of a chain or sequence of events which
formed the history of the case and was part of its natural development. Com. v. Walker, 656 A.2d 90, 98 (Pa. 1995). Evidence of prior
occurrences in which the accused threatened, assaulted or quarreled with the decedent are relevant and may be admissible for the
purpose of proving ill will, motive or malice. Com. v. Cuevas, 832 A.2d 388, 395 (Pa. 2003). The ultimate admissibility of the
evidence depends on whether the probative value of the evidence outweighs its prejudicial effect. Sherwood, supra, at 497.

The court initially addressed this issue prior to trial in a motion filed by the Commonwealth. (T.R. 9/19/11, p. 3). The
Commonwealth intended to present the testimony of three (3) witnesses to testify to prior incidents between the Defendant and
Ms. Trowery. (T.R. 9/19/11, p. 3). The purpose of the testimony was to provide evidence of the Defendant’s ill will and malice
towards Ms. Trowery, as well as the lack of mistake by the Defendant. (T.R. 9/19/11, p. 4). Although counsel for the Defendant
argued that these prior incidents were far more prejudicial than probative, this court permitted the testimony, finding that it was
both relevant and admissible based on the above caselaw. (T.R. 9/19/11, pp. 4-5). As the Defendant’s trial did not involve a jury, and
this court sat as the finder of fact, the risk of prejudice to the Defendant was greatly diminished. Trial judges sitting as fact finders
in criminal cases are presumed to ignore prejudicial evidence in reaching a verdict. Com. v. Dent, 837 A.2d 571, 582 (Pa. Super.
2003). Additionally, throughout the trial, this court limited prior acts testimony to incidents directly observed by the witnesses, not
incidents related to them by Ms. Trowery.

The testimony of which Defendant complains concerned three witnesses: Khalia Trowery, sister of the victim, and Tiffeny
Saunders and Janai Curry, friends of the victim. During the trial, the testimony of the victim’s mother, Barbara Robinson, also
became an issue. (T.R. 9/19/11, p. 67). Khalia Trowery testified that her sister had expressed a fear of the Defendant during a
conversation that she had with her sister on August 4, 2010, just a few days before the murder. (T.R. 9/19/11, p. 82). During that
conversation, Ms. Trowery also told Khalia that she did not want to be with the Defendant anymore. (T.R. 9/19/11, p. 82). Tiffeny
Saunders testified that sometime in July or August, 2010, the victim told her that she needed to get away from the Defendant. (T.R.
9/19/11, p. 94). About four days before the shooting, Ms. Trowery also told Ms. Saunders that the Defendant was not acting like
himself and was “out of it.” (T.R. 9/19/11, p. 95).

Janai Curry described the Defendant’s relationship with Ms. Trowery as abusive and having a lot of drama. (T.R. 9/19/11, p.
104). Ms. Curry described two violent incidents between the Defendant and Ms. Trowery in the Summer of 2010. On one occasion,
in June or July 2010, a period at most two (2) months before the shooting, Ms. Curry and Ms. Trowery were in Ms. Trowery’s apart-
ment preparing to go out, when the Defendant came in, pointed a gun at Ms. Trowery and asked her where she was going. (T.R.
9/19/11, p. 110). Although Ms. Curry thought the Defendant was joking around, Ms. Trowery was upset and got into an argument
with the Defendant. (T.R. 9/19/11, p. 110). About three weeks later, Ms. Curry witnessed another violent incident between Ms.
Trowery and the Defendant. During an argument, the Defendant spit in Ms. Trowery’s face, pushed her into her bedroom and shut
the door. (T.R. 9/19/11, p. 105). Ms. Trowery came out of the room and tried to call someone, at which time the Defendant punched
her in the face and pushed her onto the couch. (T.R. 9/19/11, pp. 106-107). When Ms. Curry tried to get the Defendant off of Ms.
Trowery, he pushed her into a closet door. (T.R. 9/19/11, p. 107).

Lastly, Barbara Robinson, the victim’s mother, testified to changes that she saw in her daughter after she started dating the
Defendant. (T.R. 9/19/11, pp. 65, 67). She described her daughter as being more withdrawn after she began dating the Defendant.
(T.R. 9/19/11, p. 68). She said that her daughter did not talk to her as much and, when she saw her daughter, Ms. Trowery was never
as happy as she always had been. (T.R. 9/19/11, p. 68). Ms. Robinson stated that she could tell that something was not right with
her daughter. (T.R. 9/19/11, p. 68).

This court placed limitations on the testimony of these four (4) witnesses during their appearances on the stand. With regard to
Khalia Trowery’s testimony, this court advised the Commonwealth that Ms. Trowery’s testimony could relate to her sister’s exist-
ing state of mind and events that Ms. Trowery had actually witnessed. (T.R. 9/19/11, p. 81). Ms. Robinson’s testimony was limited
to describing the change in demeanor of the victim, which she observed during her relationship with the Defendant. (T.R. 9/19/11,
p. 67). For Ms. Saunders’ testimony, she was permitted to discuss statements made by Ms. Trowery about leaving the Defendant
because these were relevant to show Ms. Trowery’s then-existing mental state. (T.R. 9/19/11, p. 93-94). Similarly, this court limited
Ms. Curry’s 404(b) testimony to events she personally witnessed and hearsay testimony, to the extent it fell into an exception to the
hearsay rule. (T.R. 9/19/11, p. 101).

The testimony of these four (4) witnesses, taken together, demonstrated the Defendant’s volatile relationship with Ms. Trowery,
his ill-will towards her on the days preceding the shooting, as well as on the day itself, and the malice he exhibited towards her on
the day of the shooting. Evidence of prior incidents of abuse, including punching, spitting and pointing a gun at her, helped estab-
lish the chain of events and pattern of conduct that eventually led to the shooting. The prior bad acts at issue were also relevant to
show intent, lack of mistake or accident, ill-will, malice, and the overall nature of the Defendant’s relationship with Ms. Trowery.
Such evidence was properly admitted.
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Weight of the Evidence- Malice
The Defendant’s next allegation of error is that this court abused its discretion because the finding of malice necessary for a con-

viction of third degree murder was against the weight of the evidence. The weight of the evidence is determined exclusively by the finder
of fact, who is free to believe all, part or none of the evidence and to determine the credibility of the witnesses. Com. v. Small, 741 A.2d
666, 672-673 (Pa. 1999). An appellate court cannot substitute its judgment for that of the finder of fact and may only reverse the
verdict if it is so contrary to the evidence as to shock one’s sense of justice. Id. Where the trial court has ruled on the weight claim below,
an appellate court is not to consider the underlying question of whether the verdict is against the weight of the evidence, but is limited
to whether the trial court abused its discretion in ruling on the weight claim. Com. v. Devine, 26 A.3d 1139, 1146 (Pa. Super. 2011).3

To establish the offense of third degree murder, the Commonwealth need only prove, beyond a reasonable doubt, that the defen-
dant killed an individual with legal malice, i.e., “wickedness of disposition, hardness of heart, wantonness, cruelty, recklessness of
consequences, or a mind lacking regard for social duty. Devine, supra, at 1146. Malice is established where an actor consciously
disregards an unjustified and extremely high risk that his actions might cause death or serious bodily hard. Id. Furthermore, malice
may be inferred from the use of a deadly weapon on a vital part of the body. Com. v. Seibert, 622 A.2d 361, 364 (Pa. Super. 1993).

With regard to the evidence of malice, this court inferred malice from the fact that the Defendant fired a single bullet into Ms.
Trowery’s face/head, killing her. Clearly, this was use of a deadly weapon on a vital part of Ms. Trowery’s body. This was the
primary reason for this court’s malice finding. The Defendant’s actions in pointing and firing a gun at Ms. Trowery’s face demonstrate
a conscious disregard of a high risk of death or serious bodily injury, thereby justifying this court’s finding of malice. This court
considered, but did not find as compelling, the evidence of a prior abusive relationship as establishing malice, although such
evidence was also a factor in this court’s malice finding. Malice was proven beyond a reasonable doubt when the use of deadly
weapon to a vital part of the body was coupled with the evidence of the Defendant’s relationship with the victim.

Therefore, this court did not commit an abuse of discretion in denying the Defendant’s weight of the evidence claim and finding
him guilty of third degree murder.

Sentencing
The Defendant’s third allegation of error is that this court’s sentence is unjust, unreasonable and excessive because this court

sentenced the Defendant on his two counts -- third degree murder and the VUFA count -- consecutively. 
Sentencing is a matter vested within the sound discretion of the sentencing judge and will not be disturbed on appeal absent a

manifest abuse of discretion. Com. v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). To constitute an abuse of discretion, the
sentence imposed must either exceed the statutory limits or be manifestly excessive. Com. v. Gaddis, 639 A.2d 462, 469 (Pa. Super.
2003). An abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court
ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly
unreasonable decision. Mouzon, supra, at 1128.

In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the sentencing court’s
discretion, as the court is in the best position to measure factors such as the nature of the crime, the defendant’s character, and the
defendant’s display of remorse, defiance or indifference. Com. v. Ellis, 700 A.2d 948, 958 (Pa. Super. 1997).

Where an excessiveness claim is based on a court’s sentencing outside the standard guideline ranges, an appellate court looks, at a
minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. Com. v. Rodda, 723 A.2d
212, 214 (Pa. Super. 1999). When the court so indicates, it may deviate from the guidelines to fashion a sentence which takes into account
the protection of the public, the rehabilitative needs of the defendant, and the gravity of the particular offenses as it relates to the impact
on the victim and the community, so long as the court also states the factual basis and specific reasons to deviate from the guidelines.
Mouzon, supra, at 1128. Sentencing guidelines are merely advisory, and the sentencing court may sentence a defendant outside of the
guidelines so long as it places its reasons for deviation on the record. Com. v. Cunningham, 805 A.2d 566, 575 (Pa. Super. 2002).

This court sentenced the Defendant to 20 to 40 years on the third degree homicide count, and 1 ½ to three (3) years on the VUFA
count, to run consecutively. The standard range for the guidelines on the homicide count were 7 ½ to 20 years, with a mitigated sen-
tence of 6 ½ years. This court had the opportunity to review the presentence report prior to sentencing, and this court heard statements
on behalf of the Defendant and the victim prior to sentencing. This court’s sentence, which was within the sentencing guidelines, was
appropriate because of the violent nature of the crime, the impact on the victim’s family, the criminal history of the Defendant, and the
seriousness of the offense. Additionally, the Defendant had not expressed any remorse up through the sentencing and continues to deny
his involvement in the crime, despite the overwhelming evidence of his guilt, including eyewitness testimony.

Sentencing the Defendant to a consecutive sentence on both counts did not constitute an abuse of discretion. In setting a
sentence, a court has discretion to run the sentence concurrently with or consecutively to other sentences being imposed. Mouzon,
supra, at 1130. The Superior Court has expressed concern that running sentences concurrently as a matter of habit can give a
defendant a “volume discount” for separate criminal acts. Com. v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Again, the time
given to the Defendant on the VUFA count was within the guidelines and within this court’s discretion to impose consecutively.

This court did not abuse its discretion in sentencing a man who shot his girlfriend in the face, killing her. His sentence fits the
severity of the crime.

CONCLUSION
This court did not commit the alleged errors cited by the Defendant in his Statements of Matters Complained of on Appeal. This

court’s verdict and sentence should be upheld.
BY THE COURT:
/s/Lazzara, J.

Date: December 21, 2012

1 The transcript citation “T.R. 9/19/11” refers to the entire transcript of the non-jury trial on September 19-20, 2011.
2 Terrence Lee’s trial testimony recanted his earlier statements to police. However, this court found the earlier statements to the
police to be credible and compelling, as well as consistent with other evidence in the case. Mr. Lee had explained to the victim’s
mother that he was anxious about being threatened for his statements to police. (T.R. 9/18/11, p. 76).
3 The Defendant raised the weight of the evidence claims in his post-sentence motions, which were denied by this court on February
28, 2012.
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Holdings Acquisition Co., LP v.
City of Pittsburgh, City of Pittsburgh School District, and County of Allegheny,

Board of Property Assessment, Appeals and Review of Allegheny County, Pennsylvania
Assessment—Valuation Method—Cost Approach/Income Approach

No. BV-11-000159, BV-11-000160. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—August 22, 2012.

OPINION AND ORDER OF COURT
I. BACKGROUND

The Rivers Casino opened on August 9, 2009 (T. 32). From the date of the opening to the present date, the Rivers Casino has
been owned and operated by Holdings Acquisition Co., LP (“Holdings”). For the years 2009, 2010, 2011, and 2012, the Board of
Property Assessment Appeals and Review (“BPAAR”) assessed the real property of the Rivers Casino at $199,490,000.1 These
assessed values, for each of the four years, have been appealed to this court. These appeals are the subject of this Opinion and
Order of Court.2

Both parties agree that the real property’s highest and best use is as a casino (T. 67). Thus, the issue I address is what is the fair
market value of the land and improvements where this real estate is used for the operation of a casino.3

The real property of the Rivers Casino consists of a stand-alone structure located on the waterfront of the Ohio River, a parking
garage, and the land utilized for the operation of the casino.

Both parties offered the same description of the Rivers Casino building. According to Holdings’ witnesses, it is of excellent quality;
it is constructed of steel framing with steel and concrete decking; and the interior finish is superb. Holdings described the Rivers
Casino building as follows: “the quality of finish, fixtures and facilities rival all but the best gaming and entertainment resorts in
the country” (Holdings’ Supplemental Appraisal at 20).

The witnesses for the taxing bodies (“Pittsburgh”) described the building as stunningly designed to serve as an asset to the
community. The building is intended to “woo” persons with entertainment dollars in order that they will spend their time at the
Rivers Casino rather than at the numerous other entertainment destinations in the City of Pittsburgh. It is a facility of extravagant
features. Construction materials are of the highest quality.

In addition to offering access to slot machines and table games, the Rivers Casino building includes five gourmet restaurants,
four bars/night clubs, a concert facility, meeting rooms, a seven-floor parking garage, and an open-air amphitheatre (Holdings’
Exhibit 12).

The legislation creating the Pennsylvania Gaming Control Board (“Gaming Board”) permits only one Category Two license for
the City of Pittsburgh. A Category Two license authorizes the placement and operation of slot machines in a stand-alone facility.4

Three entities competed for the Category Two license for the City of Pittsburgh. Each understood that the Gaming Board’s deci-
sion would be based on which proposal was best for the community.5 One applicant (Isle of Caprice) partnered with the Pittsburgh
Penguins and promised to build a new hockey arena and redevelop the lower Hill. The proposal of the second applicant (Harrah’s
and Forest City Enterprises) included a promise to revitalize Station Square and make it a premier entertainment destination. The
successful applicant, a Donald Barden Entity (“Barden”), promised to make annual payments of $7.5 million for the hockey facility
(in which it would acquire no ownership interest) for thirty years.

The location and design of the proposed casino building and its impact on the community were also important factors. The
Gaming Board justified its award to Barden based on findings that Barden’s proposed facility was the most aesthetically pleasing
and that the facility had great potential for stimulating the economic rebirth of the Northside area. See Station Square Gaming,
supra, n. 4, 929 A.2d at 236.

The license was awarded to Barden conditioned on its agreement to make annual payments of $7.5 million to the Sports and
Exhibition Authority (“SEA”) for thirty years and to complete the casino building pursuant to construction plans submitted to the
Gaming Board.

While the work was progressing, Barden failed to obtain financing for completion of the construction (T. 23-24). Barden and
Holdings entered into negotiations under which Barden and Holdings would agree to seek approval of the Gaming Board for the
license to be transferred to Holdings.6

The Gaming Board permitted the license to be transferred to Holdings based on Holdings’ agreement to assume responsibility
for the $7.5 million annual payments and, with the exceptions described in the next paragraph, to complete the construction of the
exact project that Barden had agreed to complete (T. 26, 31).

There were three changes which the Gaming Board permitted. The Barden design provided for 5,000 slot machines and 4,100
parking spaces. The Gaming Board agreed to Holdings’ request to reduce the requirement to 3,000 slot machines and 3,750 park-
ing spaces. The Gaming Board also permitted Holdings to open with unfinished space (T. 26; Holdings’ Exhibit 44).

Before the Rivers Casino opened, Holdings prepared revenue projections in which it anticipated the following revenues: Year
One–$438,090,000; Year Two–$465,334,000; Year Three–$483,287,000; Year Four–$495,778,000; and Year Five–$508,305,000
(Holdings’ Exhibit 17).7 It was projected that at the end of five years, revenue would stabilize at around $500 million per year, and
the only growth would be through inflation (Holdings’ Exhibit 43, ¶61).

The actual revenues were far less: Year One–$241,023,000 (Holdings’ Exhibit 18); 2010–$290,980,000; 2011–$370,806,000; and
2012–$379,754,000.8

In January 2010, the Pennsylvania Legislature approved table games (T. 32). The River’s Casino revenue from table games is
included in the actual revenues for 2010 and 2011 and the estimated revenues in 2012 (see Pittsburgh’s March 3, 2012 letter at 22-23).

II. APPROACHES FOR VALUING PROPERTY

Sales Comparison Approach
Under this approach, value is established based on recent sales of comparable properties.
Both parties agree that the land which was acquired for the Rivers Casino (12.629 acres) should be valued using a sales

comparison approach. Using this approach, Pittsburgh valued the land at $10 million (Integra’s Report, Pittsburgh’s Exhibit S-1
at 40). The valuation of Holdings was slightly higher (Holdings’ Supplemental Appraisal, Holdings’ Exhibit 49 at 32). In this liti-
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gation, I will use the $10 million value for the land (see T. 12).
Both parties agreed that the sales comparison approach cannot be used for the Rivers Casino building and the parking garage

because of the absence of comparable sales (Holdings’ Exhibit 49, Supplemental Appraisal at 56; Pittsburgh’s Exhibit S-1,
Appraisal at 33).

Cost Approach
Pittsburgh used only the cost approach. Holdings used both the cost approach and what it referred to as an income capitalization

approach in valuing the improvements to the land.
The cost approach is based on the premise that an informed buyer will pay no more for the property than the cost of producing

a substitute property with the same utility. This means that in some instances the cost approach will be based on the cost of repli-
cating the improvement, less depreciation. In other instances, it may be based on the cost of replacing the improvement with a
substitute improvement of the same utility.

This is illustrated through the following easy examples:
Example 1–A storage tank (which is deemed to be real estate for assessment purposes) serves boats which dock in North River

Dock. A buyer would use the same design and construction materials to duplicate the tank. The tank is the proper size to serve its
existing customer base. In this instance, the cost approach would be based on the actual cost of replacing the tank.

Example 2–When the tank was constructed, the owner’s existing customer base could be served with a tank that is a third of
the size of the tank that was constructed. There is no reason to anticipate a growing customer base. In this instance, the cost
approach would be based on the cost of a storage tank sized to meet the customer base.

Example 3–The storage tank is sized to meet the needs of the customer base. However, it is constructed with materials that will
provide protection from frigid temperatures down to -30 degrees.

The weather where the tank is located (South Carolina) has never fallen below 25 degrees. A tank that would provide protection
to 0 degrees would cost half that of the tank providing the increased protection to -30 degrees. Under the cost approach, the
assessed value would be based on the cost of a tank providing protection to 0 degrees.

Example 4–A storage license is required for storage tanks serving interstate commerce. The owner requires a license. One of
the requirements of the license is that the tank provides protection down to -30 degrees. In this instance, the assessed value would
be based on the cost of a tank providing protection to -30 degrees because the substitute property (a tank providing protection only
down to 0 degrees) is not of the same utility in that it cannot meet the needs of an owner who requires a license.

Income Capitalization Approach
As I stated, only Holdings proposes consideration of what it refers to as the income capitalization approach. This approach uses

a capitalization rate to convert anticipated net income from the ownership of the real property into a fair market value. I will
discuss the applicability of the income capitalization approach to this case at Part IV of this Opinion.

III. 2012 ASSESSED VALUE OF THE RIVERS CASINO REAL PROPERTY USING THE COST APPROACH
In this part of my Opinion, I am setting a fair market value and an assessed value for the Rivers Casino real property, using the

cost approach.
Pittsburgh’s proposed 2012 value (2002 base year) is $278.2 million; Holdings’ proposed 2012 value, using the cost approach

(applying Pittsburgh’s 2002 base year multiplier) is $94,052,000. The assessed value assigned by BPAAR is $199,490,000.

***

My calculations for arriving at the real estate’s fair market value for 2012, using the cost approach, are based on my revisions
to the above Cost Approach Summary of the City of Pittsburgh.

I am reducing the actual cost to $336,579,000 as proposed below by the Rivers Casino:

2012 Cost Approach

Item Reproduction Cost

Indirect Costs $   42,192,964

Direct Costs 5,388,609

General Contractor Costs 290,376,343

Wheelhouse 3,279,543

Un-related Roadways (9,312,358)

Meeting Rooms 4,653,933

Total $336,579,000

Two items explain the difference between the actual cost figures of Pittsburgh ($354,475,000) and of Holdings ($336,579,000):
Item 1–$9,312,000 for roadways that are not part of the subject property and Item 2–capitalized interest of $13,238,000 (Exhibit
1-A to Exhibit 39 at 2; T. 45, 74).

I agree with the Rivers Casino that Item 1 should not be included as an actual cost because the City has not offered an expla-
nation, which I find to be credible, for including improvements on property of a third party as a cost of constructing the Rivers
Casino building and garage.

As to Item 2, Mr. Schulman (Holdings’ witness) testified that the capitalized interest is for money borrowed during construc-
tion; it is not money spent to improve the property so it should not be included in the cost approach (T. 45-46). Pittsburgh did not
offer any evidence, which I find to be credible, refuting this testimony.

I next consider the adjustments that were made in Pittsburgh’s Cost Approach Summary to arrive at total current costs.
Pittsburgh used a multiplier provided by the Marshall Valuation Service Cost Manual of 1.154 to account for increased construction
costs between the date of construction and January 1, 2012. There is no evidence to suggest that this is an inappropriate adjustment.

However, since I have found the actual costs to be $336,579,000, I make the following adjustments:
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Actual Cost Without Additional 2011 Costs $331,925,101

Applicable Cost Multiplier 1.154

Adjusted Cost $383,041,000

Pittsburgh next increases the total current costs by 15% for entrepreneurial profit. I am excluding any entrepreneurial profit
because I find to be credible the testimony of Holdings’ Expert, Mr. Anthony C. Barna, that there is not an expectation of entre-
preneurial profit for an owner-occupied building built by the owner-occupant (T. 98, Holdings’ Exhibit 48, Real Estate Appraisal
at 42). One reason I find the testimony to be credible is because the improvements are not revenue-producing assets intended to
provide a profit upon resale. To the contrary, the costs of these improvements are a necessary expense to obtain a license that will
permit a gaming business on the premises that is intended to produce income.

I reduce the Adjusted Cost by physical depreciation of 5% (physical depreciation): $363,889,000.9

I then add to the Adjusted Cost the construction costs for the 2011 construction of $4,152,000, thereby raising the total to
$368,041,000.

I next consider obsolescence. In its Cost Approach Summary, Pittsburgh deducted from its total replacement cost the amount
of $27,763,827 as the total cost of excess shell space.

***
I am deducting 20% of the adjusted costs to account for obsolescence.10

Pittsburgh’s experts testified that no additional deductions to its above deduction of $27,764,000 should be included for func-
tional obsolescence because there is a good fit between the building that was constructed and the gaming operation conducted in
the building. Holdings’ witnesses contend that a more cheaply constructed facility would fully support the Rivers Casino’s gaming
operations.

For reasons I will discuss in greater detail beginning at page 18 of this Opinion, I do not find merit to Holdings’ position that I
should include, as functional obsolescence, money spent to construct a casino of the highest quality because these expenditures
were necessary to obtain (and continue to hold) the gaming license set aside for the City of Pittsburgh. However, I find that the
building is too large for the Western Pennsylvania market, and the size of the Rivers Casino did not appear be a licensing issue.
Thus, the added costs (which I determine to be 20%) based on the construction of an oversized facility should be treated as func-
tional obsolescence.

Twenty percent of the adjusted cost results in a reduction to $294,433,000. Thus, under the cost approach, the fair market value
of the improvements to the land (i.e., the casino building and the parking garage) is $294,433,000. This translates into a 2002 base
year value of $188,143,000. When the land is included, the 2012 assessed value of the real estate, including improvements, is
$198,143,000.

COURT’S COST APPROACH SUMMARY FOR 2012

1. Actual Costs (Without Additional 2011 Costs) $331,925,000

2. Adjusted for Increases in Construction Costs
From Date of Construction (1.154) $383,041,000

3. Less Physical Depreciation (5%) $363,889,000

4. Plus 2011 Increased Construction Costs
(Pittsburgh) of $4,152,00011 $368,041,000

5. Less Obsolescence (20%) $294,433,000

6. Reduced to 2002 Base-Year Valuations (.639) $188,143,000

7. Land $        10,000

8. Assessed Value–2012 $198,143,000

CONSIDERATION OF SEA ANNUAL PAYMENTS
An explanation for a significant portion of the gap between Pittsburgh’s proposed assessed value and Holdings’ proposed

assessed value is the difference in the treatment of the annual payment of $7.5 million for thirty years to the SEA.
If Holdings’ 2012 Cost Approach, summarized at page 9 of this Opinion, did not include the $107 million as a cost of construc-

tion, Holdings’ 2012 fair market value increases to $248 million (base year value of $162,425,000). If only the annual obligation of
$7.5 million is included as a cost for 2012, the fair market value increases to $240,500,000 (base year value of $153,680,000).

It is Pittsburgh’s position that this is an obligation of the gaming business. Thus, it should not be included in the cost approach.
Holdings’ witnesses, on the other hand, testified that this is an obligation that should be included as a construction cost under the
cost approach.

As I previously stated, only one Category Two gaming license was available in the City of Pittsburgh. Three entities, including
Barden, submitted proposals. Pittsburgh was in need of a new hockey arena. One of the competitors for the license promised to
construct a new hockey arena. Barden’s proposal included a promise to pay $7.5 million per year for thirty years to the SEA for
hockey arena funding. Holdings was required to assume the obligation to make these payments in order to obtain and to keep its
license. Furthermore, any entity to which the license is transferred must assume the same obligation.

The Rivers Casino’s witnesses testified that the obligation to the SEA should be included as a construction cost. However, I find
to be credible the testimony of Pittsburgh’s witnesses that this contractual obligation has nothing to do with the cost of constructing
the Rivers Casino. It is an expense of the gaming business. I find to be credible Mr. Griffith’s testimony that the SEA obligations
should not be treated as a payment related to real estate because it is tied to the license (T. 263-65).

The Cost Approach requires a consideration of both direct costs and indirect costs. Direct costs are expenditures for the labor
and materials used in the construction or improvements. Indirect costs are expenditures or allowances for items other than labor
and materials that are necessary for the construction but are not typically part of the construction contract. See the Appraisal
Institutes Thirteenth Edition of the Appraisal of Real Estate at page 387:
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direct costs

Expenditures for the labor and materials used in the construction of improvements; also called hard costs.

indirect costs

Expenditures or allowances for items other than labor and materials that are necessary for construction but are not
typically part of the construction contract. Indirect costs may include administrative costs; professional fees; financ-
ing costs and the interest paid on construction loans; taxes and the builder’s or developer’s all-risk insurance during
construction; and marketing, sales, and lease-up costs incurred to achieve occupancy or sale. Also called soft costs.

(Emphasis added.)

The SEA obligation is not an item necessary for construction. This obligation was incurred to secure a license. Thus, it is not
part of the costs that are considered in applying the cost approach.

Also, if Holdings is correct that the annual payment of $7.5 million should be reflected in valuing the property for assessment
purposes, I find no merit to Holdings’ position that in determining the fair market value of the property for purposes of taxation,
the entire balance due should be deducted each year. The annual impact on Holdings’ business in a given year is only $7.5 million.
If there was an annual license fee of $7.5 million, the impact on the business would be $7.5 million. This is equally true whether
the payment is made to the SEA or the Commonwealth. Also, this is consistent with the testimony of both parties that a buyer
considers annual net revenue anticipated in the future.

MEADOWS’ CONSTRUCTION COSTS
The Meadows is located approximately twenty-five miles from the Rivers Casino. For years, the Meadows operated a track.

Under the provisions of the Gaming Act, the operation of a track guaranteed the Meadows a Category One gaming license. Thus,
the Meadows was not subject to a competitive process.

The Meadows obtained its license and began its gaming operations prior to the construction of the Rivers Casino building.
Mr. Barna testified that for the fiscal year 2010/2011, the Rivers Casino generated only 13% more revenue ($320 million) than

the revenue of the Meadows ($280 million) (Holdings’ Exhibit 49, Supplemental Real Estate Appraisal at 39-41; T. 83-84).
Mr. Barna also considered the revenue of Presque Isle, the only other gaming property in Western Pennsylvania. (This facility

is approximately 125 miles to the north of the Rivers Casino.) Mr. Barna testified that the Presque Isle revenues for the same period
were $184.8 million (Holdings’ Exhibit 49, Supplemental Real Estate Appraisal at 39-41).

He then considered the ratio of revenue to building costs:12

***

Mr. Barna testified that the above chart illustrates a basic tenet of economics, which is the law of diminishing returns; it does
you no good as a casino operator to spend any more money on the building than what the Meadows spent. He testified that a building
that cost $114 million would have been commensurate with the revenue the Rivers Casino is generating at its facility (T. 86).

I give no weight to Mr. Barna’s conclusion because it depends on the credibility of Mr. Barna’s testimony that the Meadows’
construction costs (direct and indirect) were only $100 million. Mr. Barna based his testimony that the Meadows’ construction costs
were $100 million solely on a building permit submitted by the Meadows to a local municipality (T. 127-129).13

I conclude that a building permit, by itself, cannot establish the Meadows’ total actual costs, direct and indirect, for several
reasons: because there is usually a financial incentive to underreport costs to a taxing body, property owners frequently exclude
or underreport costs; a property owner may innocently fail to include certain expenditures that are used by appraisers in calcu-
lating actual costs; additional costs may be incurred after the request for a building permit is submitted; and the Meadows’ permit
(Holdings’ Exhibit 27) indicates only an estimated cost of construction.14

If an officer of the Meadows had appeared in this court and testified, under oath, that the Meadows’ building costs were $100
million but would not provide any documents or answer any questions about the costs, I could not make any findings as to building
costs based on this testimony. In the present case, we do not even have an officer of the Meadows making any statements under oath.

I also have other difficulties with the Rivers Casino’s use of the Meadows’ construction costs to determine what a buyer would
pay to purchase the Rivers Casino.

As Mr. Barna recognized, the Rivers Casino is a superior facility. It is a Class A structure; the Meadows is not. The components
of the construction are not of the same quality as the Rivers. The entire structure of the Rivers Casino is above ground. The
Meadows is partially below ground (T. 130-132).

It is Mr. Barna’s testimony that a buyer will not pay significantly more than the amount the Meadows spent on a casino facility
because the additional cost of constructing a high-quality facility does not generate a commensurate increase in revenue sufficient
to justify the added expense. However, I find to be credible the testimony of Pittsburgh’s witnesses that the Rivers Casino’s
primary competitors-unlike the Meadows–are other sources of entertainment. Consequently, the quality of the experience, including
the restaurants and bars in the Rivers Casino, will play a significant role in drawing people who might go elsewhere to the Rivers
Casino (T. 168-70).

I also find it credible that if the Rivers Casino was not built with the best materials, there would be significant deferred main-
tenance costs (T. 168-69).

Finally, in this litigation, the issue is not what construction cost will maximize the ratio between revenue and building costs. In
fact, it is likely that the use of a tent would maximize the ratio of revenue to construction costs.

The Rivers Casino’s approach assumes that the license and quality of construction were not linked. In other words, if the only
requirement for obtaining the license was the payment of $75 million, and if it was then for the Rivers Casino to select the size,
design, location, and quality of the structure, the law of diminishing returns may dictate the choices made by the owner.

However, in this case, the design and the license are linked. The location, the design, and the quality of construction of the
proposed facility were important factors in the decision to issue the license to Barden. The Gaming Board sought a facility that
would enhance the visitor’s experience, showcase the City, address aesthetic concerns of the community, and serve as a catalyst
for neighborhood development. Thus, the issue for the potential license holder was not whether its proposed facility would maxi-
mize profits (which it would not do because of the interests of the Gaming Board in providing to the community an aesthetically
pleasing, first-class facility) but, instead, whether it would be profitable to obtain a license after meeting the requirements in the
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proposal to the Gaming Board. A facility equivalent to the Meadows is not a substitute property with the same utility as the Rivers
Casino facility because a facility equivalent to the Meadows would never have been awarded a license for the only stand-alone casino
in the City of Pittsburgh.

In summary, under the cost approach, the fair market value of the Rivers Casino cannot be based on the cost of constructing a
lesser-quality facility within Pittsburgh for which a gaming license would never have issued.

VALUATION OF THE RIVERS CASINO BASED ON USE OF MARSHALL VALUATION DATA
Replacement cost is the cost to build a structure of equal utility (T. 307). Mr. Barna testified that he valued the real property of

the Rivers Casino by calculating what it would cost to construct a casino using the construction costs for casinos provided by
Marshall Valuation Service (T. 75-85). Initially, Mr. Barna testified that the unit costs shown on the next page were the costs of
constructing an excellent casino and parking garage of the same size as the existing building and garage.

***
Mr. Barna testified that this Marshall data shows that an excellent casino property has a cost of $228.63 per square foot, and an

excellent parking garage costs $66 a square foot (T.80). He increased the Rivers Casino property to $257.48 to reflect the Pittsburgh
market (T. 81). He arrived at a value of $189,702,000 (T. 319). He then reduced this value to $114 million because of his testimony
regarding the construction costs of the Meadows Casino, a “financially feasible alternative” (T. 319).15

I reject Mr. Barna’s testimony because his square foot data was based on a Class C casino. I find to be credible the testimony
of Mr. Griffith at T. 224-229 that the Marshall Book uses five property classifications: Class A is a steel frame building that has fire-
proof insulation; Class B is reinforced concrete; Class C is masonry brick which would have block walls; Class D is wood frame;
and Class S is a lightweight material structure.

The Rivers Casino is a Class A building (Barna, T. 130). The Marshall Valuation does not provide for a Class A category (T. 224).
Thus, Mr. Barna’s testimony that the costs upon which he relied are the costs for excellent casino property is incorrect.

Later in his testimony, Mr. Barna testified that it is appropriate to use the costs for a Class C casino because at the Rivers Casino
location, a Class C building would serve the same functional utility as the Rivers Casino (T. 284-285).

I cannot make a determination as to whether Class C casino facilities cover more than “Native American Style” casinos, as
Holdings urges (T. 287). Compare the testimony of Mr. Griffith (T. 227-29) and Pittsburgh’s Exhibit C with the testimony of Mr.
Barna (T. 287). Furthermore, Holdings’ Exhibit 50 does not provide any clear answer. Consequently, the Rivers Casino has not
established that Class C applies.

I also find no merit to the use of the Class C data to value the Rivers Casino for my “other difficulties” with the use of the
Meadows’ construction costs beginning at page 18 of this Opinion.

DEDUCTION FOR OBSOLESCENCE OF 20% OF TOTAL COSTS
Obsolescence includes overbuilding. See Examples 2 and 3 at pages 6-7 of this Opinion.
At pages 12-13 of this Opinion, I deducted 20% of the total costs because Barden/Holdings constructed a building that is too

large for the Western Pennsylvania market. In that section of this Opinion, I said that I would offer a further explanation. This is
the further explanation.

In this case, there are three categories of building costs:
Category One–Building costs that are necessary for the operations of the Pittsburgh casino to generate the revenue which it

anticipated once the income has stabilized. These construction costs may not be adjusted for functional obsolescence because a
facility with these construction costs has not been overbuilt.

Category Two–Costs in addition to those in Category One incurred to obtain and keep the only Class Two license set aside for
Pittsburgh. These are the costs incurred to construct a facility that will enhance the visitor’s experience, showcase the City, address
aesthetic concerns of the community, and serve as a catalyst for neighborhood development. These costs do not come under the
category of functional obsolescence because the casino was required to make these expenditures to secure a license.

Category Three–Additional building costs incurred because the owner constructed an oversized facility. It appears that while
the Gaming Board mandated quality, the owner had some leeway with respect to the size of the facility it would construct.

I reach this conclusion because before the facility was completed, the Gaming Board, at the request of Holdings, reduced the
slot machine requirement from 5,000 to 3,000 and non-employee parking from 4,100 to 3,750 parking spaces. Furthermore, it
permitted the Rivers Casino to open with unfinished space of approximately 47,000 square feet (T. 65; Holdings’ Exhibit 44). I,
therefore, conclude that there is obsolescence based upon the construction of a casino that is oversized.

In selecting a 20% reduction related to size, I took into account the amount of unfinished space, the reduction in the number of
slot machines and parking spaces, the inclusion of table games, and the expectation that the annual revenues will level off at no
more than $400 million rather than the projected $500 million.

IV. HOLDINGS’ INCOME CAPITALIZATION APPROACH
As I previously stated, Holdings has valued the property under both the cost of construction approach and what it refers to as

the income capitalization approach. Under its income approach, it has valued the property for 2012 at $132 million.

***

The income approach or income capitalization approach is normally used to value income-producing property. The Appraisal
of Real Estate (13th Ed.), 447. Under this approach, it is necessary to determine the amount of gross income the property generates
and the total operating expenses.

***

After the net operating income is calculated, the appropriate capitalization rate is then applied to the net operating income to
arrive at fair market value.

This approach cannot be used in this case because the entire gross income of Holdings is generated from the gaming business
that it operates, and the operating expenses are those of the business. If I were to attribute some of the gaming income to Holdings’
real property, it would be an arbitrary number that would have no foundation in accounting or appraisal principles. This is so
because there is no way to separate the building from the business because the building and license go hand-in-hand.

For these reasons, I find to be credible the testimony of Mr. Griffith that the income approach cannot be used (T. 218-19).
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I also took into account that Mr. Barna had appraised the Presque Isle Casino for the property owner (T. 70) and the Meadows
Casino for the taxing body (T. 71). In both appraisals, he used only the cost approach (T. 70-71). At page 5 of his Report for the taxing
body in the Meadows assessment, he stated: “The sales comparison and income approaches are not appropriate for this assign-
ment. . . . Furthermore, properties of this type are not normally acquired for the rental income of the real estate, but rather for
operation as a going business concern. Therefore, the income approach is not a reliable method for determining the real estate
value in this assignment” (Pittsburgh’s Exhibit A).

In this case, Mr. Barna was asked about these prior appraisals. He said that he did not use the income approach for those assess-
ments because sufficient data was not available at the time of these appraisals (T. 70-71). However, he never explained why the
income approach that he was using in this case is now a reliable method for the operation of a going concern.16

I am told by counsel that The Appraisal of Real Estate (742 pages) is a primary source and reference for the profession. There
is no discussion in this treatise of the use of an income approach that would allocate business income from real estate income where
the real estate does not produce any income.

Mr. Barna testified that under the income approach he is proposing, the property owner subtracts from total revenue the furni-
ture, fixtures, equipment, and the goodwill value of the operation. What revenue is left is attributed to the real estate. See the
following testimony of Mr. Barna (T. 108):

A. Barna - Direct

A. When you’re applying the income approach, you’re looking at a value as a going concern. And within that going
concern, there are three components. There is the real estate component, which comprises the land and the
building. There is the furniture, fixtures and equipment. And then there is the business value, the good will value 
of the operation of the business.

The going concern value includes all three of those. And in the application of the income approach, the idea is to 
strip out the non real estate items and boil down the final value to just being a real estate value, which would
include the land and the building.

Q. And does it also to determine that going concern value include taking into account the good will?

A. Absolutely. That is one of the three major components that I mentioned.

Q. And that’s the figures that are set forth in Exhibit 25 that Mr. Schulman referred to?

A. Yes.

Q. Are those the figures that you used?

A. Yes, sir.

While Pittsburgh contends that the income approach proposed by the property owner is not a valid method of calculating the
value of the real estate, it also has offered testimony that if some sort of an income approach would be utilized, it should be calcu-
lated as follows: initially deduct the real estate; next deduct furniture, fixtures, and equipment; what is left is goodwill (T. 165-66,
271, 279-81).

Neither party offers any convincing evidence in support of the validity of its position because an income approach is not a
recognized method of valuing real estate that is not income producing.

Furthermore, Holdings has not offered any evidence which I find to be credible to explain its “goodwill” deductions from net
income. The goodwill calculation apparently fluctuates significantly from year to year depending on income. See Holdings’ Exhibit
25, which calculates an implied pre-opening goodwill value at $86,170,000; a goodwill value of $23,645,000 as of 12/31/09; and
$86,170,000 as of 12/31/11.

Finally, Holdings applies a 15.7% capitalization rate (Supplemental Report at 44; T. 109). Mr. Barna supports the use of this rate
by considering the following gaming property transactions:

Location Transaction Date OAR

Amelia, LA June, 2009 17.9%

Vicksburg, Miss April, 2010 15.4%

City of Rising Sun, Indiana September, 2010 18.9%

Washington County, Miss September, 2010 16.4%

Rock Island, IL December, 2010 12.3%

Biloxi, Miss September, 2011 14.8%

I do not find to be credible the use of a capitalization rate of 15.7% because it appears that the comparables are not high-quality,
stand-alone operations located in the center of a large metropolitan area. For example, the Indiana sale was for $43 million and
included a hotel, golf course, and riverboat. See Pittsburgh’s Appraisal, Exhibit S-1, Addendum D at 13, 30. Thus, if I was to apply
Holdings’ Income Capitalization Approach, I find to be credible the testimony of Mr. Griffith and Mr. Graziano recommending the
use of a capitalization rate of 10% for real estate (T. 184-85, T. 277; Addendum D to Pittsburgh’s Exhibit S-1 at 17).

V. CASE LAW
My ruling that an assessment of a casino property cannot give any consideration to the income generated by the business

operated in the casino building, and thus only the cost approach may be considered, is consistent with the opinions of the
Pennsylvania Commonwealth Court in Hershey Entertainment Resorts Co. v. Dauphin County Board of Assessment Appeals, 874
A.2d 702 (Pa. Cmwlth. 2005), and In re PP&L, Inc., 838 A.2d 1 (Pa. Cmwlth. 2003).

In the Hershey case, the land was used for the operations of a zoo park and an amusement park. The Board of Assessment
appealed the trial court’s ruling, which was based on the cost approach, valuing the real property at $45.2 million.
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The Board of Assessment contended that the trial court had erred in rejecting the Board’s use of an income approach based on
its expert’s evaluation developed in such a fashion as to (1) exclude the value of the business enterprise conducted on the real
estate; (2) exclude the value of the personal property located on the real estate; and (3) arrive at a final opinion of value attributable
solely to the real estate. The Commonwealth Court ruled that the trial court did not abuse its discretion in rejecting this income
approach because the expert’s valuation was based on part on the productivity of the businesses located on the real estate:

Despite the Board’s assertions to the contrary, our review of Langendijk’s valuation indicates that it is directly based
in part upon the income generated by admissions to Hersheypark and ZooAmerica, which are amusement and enter-
tainment enterprises operated by HERCO on the property. Consequently, we reject the Board’s assertion that
Langendijk adequately separated the income attributable to HERCO’s business enterprises from the income attributable
solely to the real estate. (Footnote omitted).

Id. at 710.

In In re PP&L, Inc., the Commonwealth Court considered an assessment of a nuclear-powered electric generation facility. The
plant had been built at a cost of over $4 billion; the net income was more than $154 million in 1998. The Assessment Board deter-
mined the fair market value to be $3.9 billion in 1998 and $3.8 billion in 1999. On appeal, the trial court valued the property at $57
million in 1998 and $71 million in 1999. 838 A.2d at 9.

The Assessment Board relied on an income approach which assumes an investor will set a price for property based on a
projected income stream that will produce an acceptable return on the capital invested. The trial court rejected the use of the
income approach because there is no reasonable way to separate a portion of the income stream attributable solely to the taxable
real estate from the income stream attributable to the business enterprise located on the tax parcels. The trial court, instead,
applied the cost approach to valuation because the other approaches were unreliable indicators of market value of the taxable real
estate. Id.

The Commonwealth Court ruled that it was not error for the trial court to select an approach to valuation which focuses on the
tax parcels themselves. Id. at 10.

Finally, I find to be convincing the opinion of the Missouri Supreme Court in Snider v. Casino Aztar, 156 S.W.3d 341 (Mo. 2005).
The opinion begins with the following question: “What is the proper standard for appraising the real and personal property of

a gambling casino for tax purposes?” Id. at 345.
The Court considered the three approaches. It rejected the income approach because

When applying the income approach to valuing business property for tax purposes, it is not proper to consider
income derived from the business and personal property; only income derived from the land and improvements
should be considered. This approach is most appropriate in valuing investment-type properties and is reliable when
rental income, operating expenses and capitalization rates can reasonably be estimated from existing market condi-
tions. The initial step in applying the income approach is to find comparable rentals and make adjustments for any
differences. Because casino facilities are not normally leased, there are no market rents data on which to base a
valuation, and [the casino’s] property is not amenable to the income approach.

Id. at 347. (Citations omitted.)

It rejected the comparable sales approach because

This approach is most appropriate when there is an active market for the type of property at issue such that sufficient
data are available to make a comparative analysis. Thus, application of this approach to “special use” property, such
as Aztar’s casino property, is not appropriate.

Id. at 347.

It ruled that the assessor’s determination of value based on the reproduction cost method was appropriate. Id. at 350.

***

ORDER OF COURT
On this 22nd day of August, 2012, it is hereby ORDERED that the assessed value of the subject property is as follows:

2012 - $198,143,000
2011 - $200,714,000
2010 - $205,590,000
2009 - $205,703,000

BY THE COURT:
/s/Wettick, J.

NOTE: *** Indicates a chart/exhibit omitted in this publication. Please refer to the Department of Court Records website to
view the complete Opinion including the exhibits and charts.

1 Throughout this Opinion, I have used 0 for the last three digits of each number, based on a rounding up or a rounding down to the
nearest thousand dollars. $211,670,671 would be rounded up to $211,671,000, and $211,670,471 would be rounded down to
$211,670,000.
2 Holdings filed an appeal to BPAAR from an interim assessment for the 2009 tax year at BV-11-000160 and an appeal to BPAAR
from an assessment for the 2010 tax year at BV-11-000159. On February 3, 2011, BPAAR maintained the assessment of $199,489,600
for each year. Holdings filed a timely appeal to this court.
3 The property is to be valued for 2009 as of September 1, 2009; for the remaining years, the property is to be valued as of the first
date of the year (January 1).
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4 The legislation also provides for Category One and Category Three licenses. A Category One license authorizes the placement and
operation of slot machines at existing horse racing tracks. A Category Three license authorizes the placement and operation of slot
machines in resort hotels. See Station Square Gaming v. Gaming Contra/Board, 929 A.2d 232, 236 (Pa. 2007).
5 Holdings’ Post-Trial Brief at p. 5 refers to the contest for the license as a “competitive beauty contest to win the exclusive slots
license for the Pittsburgh casino . . . . ”
6 Under the agreement between Barden and Holdings, Barden would retain a minority interest in the gaming operation.
7 These projections differ slightly from the projections in Pittsburgh’s Exhibit D.
8 Calendar year revenues for 2010, 2011, and 2012 are set forth at pages 22 and 23 of Pittsburgh’s March 3, 2012 letter. Calendar
years 2010 and 2011 are actual revenues, and 2012 is estimated revenue.
9 Holdings also used 5% to calculate physical depreciation for 2012. See page 9 of this Opinion.
10 This deduction includes the total cost of excess shell space of $27,764,000 that Pittsburgh includes in its calculation.
11 This expenditure is included after the adjustments in Item 2 and Item 3.
12 This Chart assumes that the building costs for the Meadows were $100 million, and the building costs for Presque Isle were $150
million (Holdings’ Supplemental Real Estate Appraisal at 40).
13 In his testimony, Mr. Barna suggested that he had other information that could not be provided to the court because of a confi-
dentiality order (T. 128). My findings are based on evidence of costs submitted to this court.
14 The record also does not contain evidence that would support a finding that Presque Isle’s actual costs were $150 million.
15 If he had used the fair market value of $189,702,000, the 2002 base year value would be $121,220,000.
16 Mr. Graziano’s statement that he applied the income approach in New Jersey because it is a requirement of New Jersey law
(T. 183) does not support a finding that he believes that an income approach is a reliable method for assessing a casino property.

American Home Assurance Company
and National Union Fire Insurance Company of Pittsburgh, PA v.

Trumbull Corporation; Bed, Bath & Beyond, Inc.; HCB Foundry, LLC;
J.C. Penney Properties, Inc.; J.C. Penney Corporation, Inc.;

Ross Stores, Inc.; and Ross Dress For Less, Inc.
Insurance—Indemnification

No. GD-11-006886. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—October 10, 2012.

OPINION AND ORDER OF COURT
The Motion for Summary Judgment of American Home Assurance Company and National Union Fire Insurance Company of

Pittsburgh, PA (“plaintiffs”) seeking a ruling that they have no duty to defend or indemnify Trumbull Corporation in underlying
litigation brought by J.C. Penney Properties, Inc. (“J.C. Penney”) and HCB Foundry, LLC (“HCB”) naming Trumbull as a defen-
dant is the subject of this Opinion and Order of Court.2

Plaintiffs issued excess Commercial General Liability insurance policies to Trumbull providing $25 million in coverage for the
period 2006 to 2009. These policies provide coverage, including a duty to defend, for “occurrences” (defined as accidents) result-
ing in property damage.

Zurich American issued the underlying primary policies. These policies have not been exhausted. Zurich is providing a
defense to Trumbull in the underlying cases under a reservation of rights. For this reason, at this time plaintiffs have no duty to
provide a defense.

Plaintiffs currently move on only two legal issues: whether Trumbull can prove an occurrence and, if so, whether coverage for
the claims is otherwise barred by a professional liability exclusion.

The complaints filed in the lawsuits brought by J.C. Penney and HCB in which Trumbull is named as a defendant are set forth
in Plaintiffs’ Memorandum in Support of Their Motion for Summary Judgment at Exhibit A (Amended Complaint filed on behalf
of HCB Foundry, LLC) and Exhibit B (Second Amended Complaint filed on behalf of J.C. Penney Properties, Inc.).

The HCB Complaint names the following defendants: Pepper Construction Company of Indiana, LLC, Geo-Mechanics, Inc.,
Landform Engineering Company, REDI Engineering, Inc., Trumbull Corporation, Dorsky Hodgson & Partners Inc., and Strata
Systems, Inc.

The J.C. Penney Complaint names the following defendants: The Foundry at South Strabane, LLC, Geo-Mechanics, Inc., REDI
Engineering, Inc., Landform Engineering Company, Pepper Construction Company of Indiana, LLC, Trumbull Corporation, Dorsky
Hodgson + Partners, Inc., d/b/a Dorsky Hodgson Parrish Vue and d/b/a Dorsky Hodgson + Partners Inc., and Premier Properties
USA, Inc.

Beginning in 2004, The Foundry at South Strabane, LLC (the owner) began efforts to develop a retail shopping center on a
vacant parcel of land in South Strabane Township.3 The Foundry hired Pepper Construction Company to serve as the Project’s gen-
eral manager. Pepper contracted with Trumbull to (i) perform site construction at the Project including earth moving, grading, and
compaction work; (ii) prepare a pad on which a J.C. Penney Store would be built; and (iii) design and construct a geo-grid rein-
forced slope on the site. The design provided for a ninety-foot tall reinforced soil slope.
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Trumbull subcontracted the design of the ninety-foot reinforced soil slope to Redi Engineering and purchased geo-grid
materials from Strata Systems that would be used in the construction of the slope.

Dorsky Hodgson & Partners, Inc. (“Dorsky”) was the Project’s architect. Through a contract with Premier Properties USA, Inc.,
the architect prepared the design and site layout for the Project which included specifying the location of the holding pads in
relation to the reinforced soil slope.

Landform Engineering, Inc. served as the engineer for the Project pursuant to a contract with Premier. Geo-Mechanics, Inc.
served as the geotechnical engineer for the Project pursuant to a contract with Premier and prepared the specifications for
Trumbull’s work. Dorsky, Geo- Mechanics, and Landform viewed and approved the design of the reinforced soil slope. Geo-
Mechanics was on site monitoring Trumbull’s work and verifying that it met the Project’s specifications.

Premier Properties USA, Inc. (“Premier”) was the developer. Premier arranged for J.C. Penney to relocate a store onto the
to-be-developed shopping center pursuant to a Purchase and Sale Agreement which called for J.C. Penney to purchase a lot within
The Foundry site on which it would construct its store.

The Project design called for the construction of substantial portions of the J.C. Penney building and two adjacent buildings in
fill areas and in close proximity to the ninety-foot slope.

In the spring of 2006, Trumbull began its construction work. It completed its work in the same year and the Project was
completed in 2007. Thereafter, J.C. Penney, Ross Stores, and Bed, Bath & Beyond moved into the three buildings that had been
constructed. In 2008, J.C. Penney notified The Foundry of cracks in the walls in certain areas of the store. The tenants of the two
other adjacent buildings also began experiencing problems allegedly caused by settlement. In June 2008, the three occupants
moved out and the Township revoked the occupancy permits for the buildings.

I.
The Complaints of both HCB and J.C. Penney filed in the underlying lawsuits seek recovery based on allegations of faulty work-

manship.
In ¶116 of its Second Amended Complaint, J.C. Penney alleges that Trumbull was negligent in the construction of the Penney

pad and the geo-grid reinforced slope:

116. Based on current information and belief, and subject to further investigation and discovery, Trumbull was negligent
in the construction of the Penney pad and the geo-grid reinforced slope in at least the following respects:

a. Trumbull permitted Redi to design a geo-grid reinforced slope that as designed would experience significant
deformation resulting in substantial lateral and vertical movement in the “zone of influence”;

b. Trumbull did not notify or warn Penney that its store was sited in the “zone of influence”;

c. Trumbull did not take into account the significant detrimental movement within the “zone of influence” in
constructing the Penney pad;

d. Trumbull utilized improper materials in the construction of the geo-grid reinforced slope; for example rock fill
that exceeded 4 inches in its largest dimension;

e. Trumbull filled over soft soil and mine spoil areas under the Penney pad without proper remediation; and

f. Trumbull used over-sized rock fill for the Penney pad.

In ¶117 of its Second Amended Complaint, J.C. Penney describes the manner in which it was damaged:

(a) Penney Properties accepted the Penney pad and constructed the Penney store, and the Penney store has been
damaged by vertical settlement and lateral deformation that exceeded Penney’s performance specifications and now
must be remediated to be re-opened;

(b) Penney Corporation was forced to close the Penney store and incurred significant costs to move back to the
Washington Mall and pay rent for its prior space;

(c) The Penney store was closed for several months (Penney Corporation continued to incur operating expenses
during the closure such as payroll), and since the closure of its store at the Foundry site Penney Corporation has lost
profits it otherwise would have realized;

(d) Penney Properties incurred costs to attempt to remediate the damage caused to its store and to winterize the
empty, damaged store.

The HCB Amended Complaint at ¶181 contains similar descriptions of Trumbull’s alleged negligence in performing the
construction and design work.

The issue raised by Plaintiffs’ Motion for Summary Judgment is under what circumstances, if any, does a standard CGL policy
provide coverage for property damage caused by the insured’s faulty workmanship.

There are many different scenarios, including the following, in which an insured will be seeking coverage under a CGL policy
for damages caused by the insured’s faulty workmanship:

Scenario One–The faulty workmanship causes property damage to the work product itself.
Scenario Two–The faulty workmanship causes property damage to the larger project (i.e., not the work product); the work was

performed pursuant to a contract between the insured and the owner of the property that was damaged.
Third Scenario–Same as Scenario Two (i.e., damage to the larger project) but there is no contract between the party seeking

insurance coverage and the owner of the property that was damaged.
Scenario Four–Faulty workmanship causes property damage to the property of a stranger, namely a person who had no involve-

ment with the project and no relationship with the insured.
In a Memorandum and Order of Court entered on March 7, 2012, in Indalex Inc. v. National Union Fire Insurance Co. of

Pittsburgh, PA, No. GD-06-021147, Appeal No. 612 WDA 2012, I discussed the relevant case law.4 In this Opinion, my analysis of
the case law will be very similar to the analysis used in my March 7, 2012 Memorandum issued in Indalex.

I begin my analysis of the relevant Pennsylvania appellate court case law with the ruling of the Pennsylvania Supreme Court in
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Kvaerner Metals Division of Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 908 A.2d 888 (2006), which is a “Scenario One” fact
situation.

Kvaerner was a declaratory judgment action instituted to resolve coverage issues arising out of two CGL policies which National
Union had issued to Kvaerner. In the underlying action, Bethlehem Steel had sued Kvaerner for claims of breach of contract and
breach of warranty. Bethlehem’s complaint alleged that Bethlehem entered into a contract with Kvaerner pursuant to which
Kvaerner agreed to design and construct a coke oven battery for Bethlehem Steel. Under the contract, Kvaerner (1) agreed to build
the battery according to plans and specifications that were part of the contract, (2) warranted that its materials, equipment, and
work would be free from defects, and (3) agreed to repair or replace any defective work or materials. Bethlehem Steel contended
that Kvaerner breached the contract because the battery built by Kvaerner was damaged and did not meet the contract’s specifi-
cations and warranties or the applicable industry standards for construction, and Kvaerner failed to remedy the battery’s prob-
lems. Id. at 891.

National Union refused to provide coverage and Kvaerner commenced a declaratory judgment action seeking a declaration that
it was entitled to coverage. Id. at 892.

The Court’s analysis began with what the Court described as the pertinent provisions of the National Union CGL policies for
which Kvaerner claimed coverage:5

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies. We will have the right and duty to defend any “suit” seeking those
damages….

….

b. This insurance applies to “bodily injury” or “property damage” only if:

(1) The “bodily injury” or “property damage” is caused by an “occurrence” that takes place in the “coverage territory;”

1996 Policy, National Union’s Bf., at E2; 1997 Policy, id. at F2 (emphasis added). The Policies defined “property
damage” as “[p]hysical injury to tangible property, including all resulting loss of use of that property.” 1996 Policy, id.
at E9-E10; 1997 Policy, id. at F9. An “occurrence” was defined as “an accident, including continuous or repeated expo-
sure to substantially the same or general harmful conditions.” 1996 Policy, id. at E9; 1997 Policy, id. at F8. The Policies
also defined a “suit” as “a civil proceeding in which damages because of ‘bodily injury’, ‘property damage,’ ‘personal
injury,’ or ‘advertising injury’ to which this insurance applies are alleged.” 1996 Policy, id. at E10; 1997 Policy, id. at
F9 (emphasis added).

Id. at 897.

The Court stated that these provisions limit coverage to bodily injury or property damage caused by an accident:

Thus, National Union contracted to defend Kvaerner only when a “suit” or “proceeding” was brought against
Kvaerner seeking or alleging damages for inter alia, property damage which is a result of an “occurrence.” An “occur-
rence,” in turn, is an accident. It is necessary, then, to examine whether the damage that is the impetus of this suit was
caused by an accident, so as to constitute an occurrence under the policy. We must, then, examine what constitutes an
accident under the policy.

Id.

Since the policy did not provide a definition for accident, the Court looked to the dictionary definition of this term:

The National Union CGL policies do not provide a definition for “accident,” Words of common usage in an *333 insur-
ance policy are construed according to their, natural, plain, and ordinary sense. Madison Construction Co. v.
Harleysville Mutual Insurance Co., 557 Pa. 595, 735 A.2d 100, 108 (1999). We may consult the dictionary definition of
a word to determine its ordinary usage. Id. Webster’s II New College Dictionary 6 (2001) defines **898 “accident” as
“[a]n unexpected and undesirable event,” or “something that occurs unexpectedly or unintentionally.” The key term
in the ordinary definition of “accident” is “unexpected.” This implies a degree of fortuity that is not present in a claim
for faulty workmanship.

Id. at 897-98.

The Kvaerner Court, applying this interpretation of the policies, denied coverage because the underlying suit averred only
property damage from faulty workmanship:

We hold that the definition of “accident” required to establish an “occurrence” under the policies cannot be satisfied
by claims based upon faulty workmanship.FN10 Such claims simply do not present the degree of fortuity contemplated
by *336 the ordinary definition of “accident” or its common judicial construction in this context. To hold otherwise
would be to convert a policy for insurance into a performance bond. We are unwilling to do so, especially since such
protections are already readily available for the protection of contractors.

Id. at 899. (Footnote omitted.)

The Court cited with approval a “Scenario One” decision of the Supreme Court of South Carolina, L-J, Inc. v. Bituminous
Fire & Marine Ins. Co., 621 S.E.2d 33 (S.C. 2005), in which L-J, Inc. contracted to build roads for a real estate developer. Within
four years of completion, the roads had deteriorated, and the developer brought an action against L-J, Inc., asserting breach
of contract, breach of warranty, and negligence. L-J, Inc. brought a declaratory judgment to obtain coverage under its CGL
policy.

The South Carolina Supreme Court held the deterioration of roads could not constitute an occurrence under the terms of the
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policy because all claims, including the negligence claims, were based on faulty workmanship. The Court held that faulty work-
manship does not constitute an accident as required to establish an occurrence under the policy. Id. at 36.

If Kvaerner was the latest word on insurance coverage for claims based on faulty workmanship, a substantial argument could
be made that Kvaerner does not bar coverage where faulty workmanship caused property damage to the property of third parties.
(“Scenario Four”–J.C. Penney lawsuit.)

The opinion of the Supreme Court of South Carolina in L-J, Inc. v. Bituminous Fire & Marine Ins. Co., supra, drew a distinction
between injuries to the insured’s own work product and injuries to third parties caused by faulty workmanship. The opinion stated
that a CGL policy may provide coverage in cases where faulty workmanship has caused bodily injury or damage to other property,
but not in cases where faulty workmanship damaged the product alone. Id. at 36 n.4.

Furthermore, the Kvaerner Opinion included the following footnote in which the Court cited with approval a Law Review
article which stated that the risk intended to be insured is faulty workmanship causing bodily injury or damage to the property
of another:

FN10. The application and limitations of CGL policies were aptly explained in a seminal law review article by Roger
C. Henderson;

The risk intended to be insured is the possibility that the goods, products or work of the insured, once relinquished
and completed, will cause bodily injury or damage to property other than to the completed work itself and for which
the insured by be found liable. The insured, as a source of goods or services may be liable as a matter of contract law
to make good on products or work which is defective or otherwise unsuitable because it is lacking In some capacity.
This may even extend to an obligation to completely replace or rebuild the deficient work or product. This liability,
however, is not what the coverages in question are designed to protect against. The coverage is for tort liability for
physical damages to others and not for contractual liability of the insured for economic loss because the product or
completed work is not that for which the damaged person bargained.

Insurance Protection for Products Liability and Completed Operations; What Every Lawyer Should Know, 50 Neb.
L.Rev. 415, 441 (1971).

908 A.2d at 899 n. 10.

However, the broadening effect of footnote 10 cannot be reconciled with Kvaerner’s more limited interpretation of the
National Union policies as providing coverage only for property damage caused by an accident, which means an “unexpect-
ed” event, which in turn implies “a degree of fortuity that is not present in a claim for faulty workmanship.” Id. at 899. This
language suggests that a CGL policy will never cover property damage caused by faulty workmanship. Consequently, if I was
to consider only the Kvaerner opinion, I could look for guidance to footnote 10 or to the language in the opinion that the degree
of fortuity needed for property damage to be deemed to be caused by an accident can never be met in a claim for faulty work-
manship.

However, Kvaerner is not the last word.

The question of whether Kvaerner should be extended to cover other claims based on faulty workmanship causing property
damage to property other than the insured’s work product was considered by the Pennsylvania Superior Court in Millers Capital
Ins. Co. v. Gambone Brothers’ Development Co., 941 A.2d 706 (Pa. Super. 2007), and Erie Ins. Exchange v. Abbott Furnace Co.,
972 A.2d 1232 (Pa. Super. 2009). In both cases, the insurance company sought a judgment declaring that its standard CGL
policies did not provide coverage for an underlying action arising out of property damage allegedly caused by the insured’s faulty
workmanship.

I first consider the Gambone opinion.6 In the late 1990s, Gambone planned and developed one housing development that came
to be known as Normandy and another that came to be known as The Reserve.

Gambone Brothers sought coverage in lawsuits filed by persons who owned homes in The Reserve and Normandy develop-
ments. Owners of homes in The Reserve filed complaints in which they alleged that they began to notice water leaks in their homes
in 2002. These leaks were the result of construction defects and product failures in, inter alia, the homes’ vapor barriers, windows,
roofs, and stucco exteriors. The complaints raised claims for breach of contract, breach of warranty, negligence, strict liability,
fraud and misrepresentation, and violations of the Unfair Trade Practices Act. Through preliminary objections, the negligence
claims were dismissed. Gambone Bros., 941 A.2d at 708-09.

In the lawsuit brought by owners of property in the Normandy development, the complaint alleged that Gambone had used
defective stucco in building the exterior of the homes. According to the complaint, the defective stucco resulted in delamina-
tion, peeling, disfigurement, compromise of structural integrity, infiltration by the elements, mold, cracking of the exterior
cladding, and moisture penetration and entrapment in and throughout the system. The owners further alleged that the defects
were the result of poor workmanship during the initial construction of the home. The complaint raised claims for breach of
implied warranty, fraudulent nondisclosure, negligent misrepresentation, and violations of the Consumer Protection Law. Id.
at 709-10.

During the relevant times, Gambone was insured under a CGL policy issued by Millers Capital Insurance Company. Millers
denied coverage in both lawsuits and sought a judgment against Gambone declaring that Millers had no duty, in either lawsuit, to
defend or indemnify.7

The Superior Court described the underlying complaints filed by the property owners as follows:

Both complaints aver Gambone and/or its subcontractors built homes with defective stucco exteriors, windows, and other
artificial seals intended to protect the home interiors from the elements. Both complaints are based on claims for faulty
workmanship. Both complaints allege that when the defects manifested themselves, water damage resulted to the interior
of the larger product–in this case, the home interiors.

Id. at 713.

Gambone sought to distinguish Kvaerner on the ground that Kvaerner involved only damages to the component product, while
this case involves damages to the larger product–the home interiors:
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Gambone argues the [Reserve] and [Normandy] actions do not merely involve claims for faulty workmanship that led to
the failure of the stucco exteriors but also involve claims for ancillary and accidental damage caused by the resulting
water leaks to non-defective work inside the home interiors. Gambone argues the resulting water damage constitutes an
“occurrence” even though the damage to the faulty stucco exteriors does not.

Id. (citations to the record omitted).

The Court rejected that argument stating that “the weight of commonsense collapses the distinction Gambone attempts to
create” and explained:

Kvaener Court held the terms “occurrence” and “accident” in the CGL policy at issue contemplated a degree of for-
tuity that does not accompany faulty workmanship. Id. at 899 (“We hold that the definition of ‘accident’ required to
establish an ‘occurrence’ under the policies cannot be satisfied by claims based upon faulty workmanship. Such claims
simply do not present the degree of fortuity contemplated by the ordinary definition of ‘accident’ or its common judi-
cial construction in this context.”). In reaching this holding, the Court suggested that natural and foreseeable acts,
such as rainfall, which tend to exacerbate the damage, effect, or consequences caused ab initio by faulty workman-
ship also cannot be considered sufficiently fortuitous to constitute an “occurrence” or “accident” for the purposes of
an occurrence based CGL policy. This suggestion is consistent with this Commonwealth’s longstanding notion of legal
and proximate causation in tort law. See generally, Powell v. Drumheller, 539 Pa. 484, 493, 653 A.2d 619, 623 (1995)
(“In determining whether an intervening force is a superseding cause, the test is whether the *714 intervening
conduct was so extraordinary as not to have been reasonably foreseeable.”) (citations omitted).

Id. at 713-14.

Gambone argued that there was coverage because the definition of occurrence includes the phrase “continuous and repeated
exposure to substantially the same general harmful conditions.” According to Gambone, the continued and repeated presence of
water within the home interiors fit within this language and, as such, constitutes an occurrence for purposes of coverage. Id. at 714.

The Court rejected that argument stating:

Gambone’s re-characterized analysis fails to account for the fact that the phrase “continuous or repeated exposure
to substantially the some general harmful conditions” is directly preceded by the words “accident, including” in both
the CGL and PL policy definitions of “occurrence.” See e.g., Record, No. 2, supra at B, Exb. B, Sec. V, Definitions, at
22. The premise of the definition when read in the entirety, therefore, is that coverage is triggered for an “occurrence,”
which is an “accident” that can include a series of fortuitous exposures to harmful conditions. See Kvaerner, supra at
899. To reiterate, damage caused by rainfall that seeps through faulty home exterior work to damage the interior of a
home is not a fortuitous event that would trigger coverage. Id.

Id.

I next consider the Abbott Furnace Co. opinion which is a “Scenario Two” fact situation. Abbott Furnace entered into a contract
with IMI under which Abbott Furnace would provide an annealing furnace. Approximately three years later, IMI filed a five-count
complaint against Abbott in the United States District Court for the District of New Jersey. Its legal theories included breach of
contract, breach of warranty, breach of duty of good faith and fair dealing, fraud, and consumer protection (initial complaint).
Subsequently, IMI amended its complaint to include a count in negligence. 972 A.2d at 1234.

IMI’s complaint alleged that immediately upon commencing production using the new annealing furnace in October 2000, IMI
noticed the furnace was not functioning properly. IMI undertook to resolve the problems, and IMI was finally able to produce
adequate laminations in December 2001. The damages it sustained included the cost of repairing and partially replacing the
furnace; the cost of damaged laminations as a result of the defective furnace–i.e., certain laminations belonging to IMI were
destroyed by the defective furnace and had to be discarded or sold at lower prices; cash flow problems; loss of customers; and lost
profits. Id. at 1235.

Erie insured Abbott under a CGL policy. It denied Abbott’s request for a defense and indemnification and filed this lawsuit
seeking a declaration that the insurance policy did not cover the New Jersey lawsuit. Id.

Abbott Furnace sought to distinguish Kvaerner on the ground that the amended complaint in the underlying action included, in
addition to claims of faulty workmanship and damage to the furnace, negligence claims and allegations that the furnace actively
malfunctioned causing damage to IMI’s personal property. Abbott relied on Ryan Homes v. Home Indemnity Co., 647 A.2d 939, 942
(Pa. Super. 1994), in which the Court recognized the proposition that general liability insurance policies are intended to provide
coverage where the insured’s product or work causes injury to the person or property of another if the insured’s work or product
actively malfunctioned causing such injury or damage. Erie Ins., 972 A.2d at 1237-38.

The Superior Court disagreed; it ruled that Ryan Homes did not apply to Abbott’s claim because:

contractual claims of poor workmanship do not constitute the active malfunction needed to establish coverage under a
general liability policy. Accordingly, we look to the language of IMI’s second amended complaint to determine if it pleaded
a negligence claim that alleged the furnace actively malfunctioned, directly and proximately causing destruction of and
damage to IMI’s laminations.

Id. at 1238 (emphasis in original) (citations omitted).

The Court concluded that under the gist of the action doctrine, Abbott’s claim should be characterized as a contract claim because
the parties’ obligations are defined by the terms of the contract. Thus, Erie’s policy did not provide coverage. Id. at 1238-39.

Two recent opinions of the United States Court of Appeals for the Third Circuit addressed coverage for faulty workmanship:
Nationwide Mutual Ins. Co. v. CPB International, Inc., 562 F.3d 591 (3d Cir. 2009), and Specialty Surfaces International Inc. v.
Continental Casualty Co., supra, 609 F.3d 223 (3d Cir. 2010).8

In CPB International, Nationwide, which had insured CPS under a commercial general liability policy, sought a declaration that
it had no obligation under the policy to defend or indemnify CPS for an underlying action. 562 F.3d at 593. The facts of the under-
lying action are as follows:
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CPB was an importer and wholesaler of a nutritional supplement. It sold the supplement to companies which combined
this supplement with another supplement and other ingredients to manufacture nutritional tablets. CPB sold its supplement
to Rexall. Rexall paid for the first shipment and not for the second; CPB filed suit for breach of contract demanding payment
for the second shipment. Rexall filed an answer and counterclaim (the underlying claim) alleging that the supplement was
deficient. Rexall sought the return of the payment for the initial shipment and consequential damages because Rexall had
already combined CPB’s supplement with another supplement and other ingredients to form tablets which were now useless
and without value. Id. at 593-94.

Nationwide disclaimed coverage, and CPB contended that Kvaerner applies only if the claim in the underlying action is limited
to property damage caused by faulty workmanship to the work product itself. Thus, Kvaerner would not apply because Rexall
sought consequential damages. Id. at 596.

The Court rejected CPB’s argument stating: “The foundation of that holding [Kvaerner] is that claims for faulty workmanship
‘simply do not present the degree of fortuity contemplated by the ordinary definition of “accident” or its common judicial construc-
tion in this context.’” Id. (quoting Kvaerner, 908 A.2d at 899). The opinion looked to the reasoning of the Pennsylvania Superior
Court in Gambone where “the Superior Court interpreted the Kvaerner decision as stating that ‘natural and foreseeable acts …
which tend to exacerbate the damage, effect, or consequences caused ab initio by faulty workmanship also cannot be considered
sufficiently fortuitous to constitute an “occurrence” or “accident” for the purposes of an occurrence based on CGL policy.’” Id. at
597 (quoting Gambone, 941 A.2d at 713).9

In the other Third Circuit case, Specialty Surfaces, supra, 609 F.3d 223, a school district hired Trent construction as the general
contractor on a project involving the construction and installation of synthetic turf football fields and all weather tracks at four
schools. Trent hired Empire as a subcontractor, which was to provide and install synthetic turf fields manufactured by Specialty
Surfaces and to install drainage systems in the fields. As part of the contract, the school district required Trent and each of the
subcontractors to provide warranties for each of the four fields. Beginning approximately one year after acceptance of the project,
the fields began experiencing failures of the subdrain system causing the fields to develop depressions and unstable playing
surfaces caused by the failure to drain properly and the weakening of the synthetic turf material. Id. at 227-28.

Specialty Surfaces was insured under a commercial general liability policy issued by Continental. Continental denied coverage,
stating that the allegations are solely poor workmanship causing damage to the work product. Id. at 228.

Subsequently, the school district filed an amended complaint alleging that negligence resulted in damage to the base beyond the
playing fields and drainage systems (i.e., damage to property of a third party). In response to the amendment, Continental agreed
to defend Specialty Surfaces. Continental, however, refused to reimburse Specialty Surfaces for its expenses in defending itself
before Continental received notice of the amended complaint. Id. at 228-29.

Specialty Surfaces, doing business as Spinturf, sued seeking a declaratory judgment that Continental had a duty to defend and
to indemnify against any liability in the school district’s suit. The Court of Appeals, applying Pennsylvania law, determined that all
claims in the school district’s lawsuit, including the negligence claims, were based on allegations of faulty workmanship and the
failure to comply with contract documents, which are not accidents. Consequently, the Court held that the alleged property
damage had not been caused by an occurrence, and, thus, Continental had no duty to indemnify under Pennsylvania law.

In its opinion, the Court recognized that the holding in Kvaerner was limited to claims of damage to the work product itself and
left open the question of whether damage to property other than the work product itself resulting from faulty workmanship might
constitute property damage caused by an “occurrence” under a commercial general liability policy. The Court looked to Gambone
and CPB and concluded:

Based on Kvaerner, Gambone and CPB International, we conclude that Pennsylvania law interprets “occurrence”
based coverage like that provided to Sprinturf in accordance with its literal text. In order for a claim to trigger
coverage, there must be a causal nexus between the property damage and an “occurrence,” i.e., a fortuitous event.
Faulty workmanship, even when cast as a negligence claim, does not constitute such an event; nor do natural and fore-
seeable events like rainfall.

Id. at 231.

The Court’s opinion separately discussed the duty to defend. It found that Continental did not have a duty to defend when it
received notice of the original complaint. This complaint alleged only that Specialty Surfaces breached its contract with the school
district by failing to cure defects in materials and workmanship in a timely fashion. The Court concluded that under Pennsylvania
law, a breach of contract claim cannot constitute an occurrence in a commercial general liability policy. Id. at 238.

The Court next considered the amended complaint. Specialty Surfaces contended that Continental had a duty to provide
coverage because the amended complaint alleged that there was damage to the synthetic turf, the impermeable liner, the subdrain
system, and the subgrade. Specialty Surfaces sought to distinguish Gambone on the ground that the plaintiffs in the underlying
lawsuit in Gambone did not allege damage beyond the structure of the house, which was the work product of the insured. The
Court rejected this argument stating:

Sprinturf insists that Gambone is distinguishable from our case because the plaintiffs there did not allege damage
beyond the structure of the house, which was the work product of the insured. This argument, however, ignores that
the Gambone Court, following Kvaerner, clearly focused on whether the alleged damage was caused by an accident
or unexpected event, or was a foreseeable result of the faulty workmanship when deciding whether the policy covered
the damage. Here, water damage to the subgrade was a foreseeable result of the failure to supply a suitable liner or
“to ensure the proper design, manufacture and installation of the synthetic turf and subdrain system” JA 619.
Accordingly, we believe the District Court properly predicted that the Pennsylvania Supreme Court would decide that
Continental did not have a duty to defend Sprinturf in the California litigation. It follows that Continental had no duty
to indemnify Sprinturf.

Id. at 239.

I now discuss what can be learned from the case law described above with respect to the four scenarios set forth at page 5 of
this Opinion.

We learn from Kvaerner that there is no coverage for property damage caused by faulty workmanship to the work product itself.
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We learn from the remaining case law that a CGL policy does not cover property damage to the owner’s property caused by the
insured’s faulty workmanship where the work was performed pursuant to a contractual relationship between the insured and the
owner of the property.

However, none of the case law considers the fact situation presented in the J.C. Penney litigation in which the faulty workman-
ship damages property of a stranger (a “Scenario Four” fact situation). Also, the fact situation in the HCB litigation differs from
the cases described above because there was no contractual relationship between Trumbull and The Foundry (a “Scenario Three”
fact situation).

As I stated at page 9 of this Opinion, Kvaerner describes two inconsistent lines of reasoning that may apply where the property
damage is not to the product itself. Under one, insurance coverage would be provided where the work of the insured, once relin-
quished and completed, causes bodily injury or property damage to property other than to the completed work product itself.
Under the second, each of the four scenarios that I have described would be governed by the Court’s blanket statement that faulty
workmanship can never constitute an accident.

It appears that our appellate courts have adopted the second line of reasoning. In every case which I have discussed, the Court
has said that the definition of accident, required to establish an occurrence, cannot be satisfied by claims based on faulty work-
manship. See, in this Opinion, the quotation from Gambone at the top of page 12; the quotation from Abbott at page 14; the quota-
tions from CPB at the top of page 17; and the quotation from Specialty Surfaces at the bottom of page 17. Furthermore, there is no
language in any of the cases decided after Kvaerner which suggests that the courts’ interpretation of a CGL policy–that injuries
caused by faulty workmanship is not an accident–is flexible.

On the basis of this case law, I find that plaintiffs have no obligation to provide indemnification for any damages caused by faulty
workmanship.

Trumbull argues that some leeway may exist based on whether the negligence was excusable or inexcusable with the former
being characterized as fortuitous. It refers to the allegations in the complaint describing the selection of the wrong product as an
example of excusable negligence. According to Trumbull, excusable negligence is negligence that was not anticipated. Property
damage caused by unanticipated negligence creates a degree of fortuity contemplated by the ordinary definition of accident.

There is no reason why coverage or a lack thereof should be based on an artificial distinction between excusable and inexcus-
able negligence. If an exception is to be carved out of a policy interpretation that faulty workmanship is not an accident, it should
be based on the relationship, or lack thereof, between the insured and the person who sustained property damage. A convincing
argument can be made that coverage should be provided if the faulty workmanship causes injuries to the property of a stranger.
This would appear to be consistent with the expectations of an insured. Such a construction also provides protection to the stranger
who has no contract with the insured or control over the project.

II.
Trumbull contends that both complaints contain allegations of the breach of a duty to warn that are unrelated to a finding of

faulty workmanship.
Most of the allegations regarding the duty to inform or warn are descriptions of the manner in which Trumbull was negligent.

See, e.g., ¶116 of the J.C. Penney Complaint and ¶181 of the HCB Complaint. There are no allegations that would support recovery
for a failure to warn that is not based on Trumbull’s faulty workmanship. See Wenrick v. Schloemann-Siemig Aktienge, 564 A.2d
1244, 1248 (1989), where the Court ruled that mere knowledge of a dangerous situation is not sufficient to create a duty to act. The
duty to act arises only where a person’s failure to exercise reasonable care increases the risk of harm.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 10th day of October, 2012, it is hereby ORDERED that plaintiffs’ Motion for Summary Judgment is granted, and it is

declared that plaintiffs’ insurance policy does not provide coverage for the underlying litigation for claims brought by J.C. Penney
Properties, Inc. and HCB Foundry, LLC against Trumbull Corporation.

BY THE COURT:
/s/Wettick, J.

1 In their briefs, the parties refer to plaintiffs as AIG. My son is employed as an attorney by an AIG company which provides
coverage for cleanup activities of polluted properties. His employment will have no impact on any of my rulings.
2 Trumbull stated in footnote 1 of its Brief in Opposition to the Motion for Summary Judgment that in the other lawsuits for which
Trumbull was seeking coverage, the plaintiffs are dismissing all claims.
3 Subsequently, The Foundry assigned all of its claims to HCB Foundry, LLC. See Plaintiffs’ Memorandum in Support of Their
Motion for Summary Judgment at n.2.
4 An appeal from my ruling in Indalex is pending in the Pennsylvania Superior Court. Because I find the case law to be murky, I
delayed my ruling in this litigation in order that I would have the benefit of a Superior Court opinion that might shed additional
light on existing case law. However, in the middle of September, my office was advised by the Office of the Prothonotary of the
Pennsylvania Superior Court that Indalex has not yet been scheduled for an argument. Consequently, I decided to proceed with the
case law that is available.
5 In each case which I discuss in this Opinion, including the Indalex litigation, the relevant language of the policies is almost
identical to the relevant language in the National Union policies furnished to Kvaerner.
6 The Court’s analysis was that which it would use for a “Scenario Two” fact situation.
7 Millers filed separate lawsuits that were coordinated in Montgomery County.
8 CPB International was decided before Abbott Furnace.
9 The Court also concluded that an underlying claim alleging only breach of contract will not trigger coverage under a CGL policy
under Pennsylvania case law. Id. at 597-98.
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Bank of America, N.A., successor by merger to BAC Home Loans Servicing, L.P. v.
Philip M. Casale, Lorraine Casale, Blackwell Tarantine & Certo, Inc.

Quiet Title—Preliminary Objections—Recording-Timeliness-Copy

No. GD 11-23447. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—November 28, 2012.

OPINION
INTRODUCTION

Plaintiff appeals from our Order dated June 28, 2012, sustaining the Defendants’ Preliminary Objections to the Amended
Complaint and dismissing the captioned action in quiet title, with prejudice. Plaintiff did not ask for leave to amend again and
instead has rested on the allegations in the Amended Complaint. We dismissed the action because the relief Plaintiff sought was
not available under the facts it pled or could plead.1

Plaintiff ’s argument was that since the original mortgage would be valid against the Defendants, it was entitled to have the copy
recorded as of that long-ago time when the transaction occurred. There is little logic to this position and no support in the law.
Plaintiff is mixing apples and oranges, confusing the authentication of a copy as true and correct with the validity of a mortgage
as to the mortgagor even without it having been recorded. We also note that under Pennsylvania law Plaintiff should have in its
possession the underlying Note,2 presumably signed by the Defendants. It is therefore not without a remedy even though it is not
entitled to the extraordinary relief it sought in the captioned action.

We also note that Plaintiff ’s description of how it came to acquire the mortgage at issue is unclear. The Amended Complaint
gives an incomplete history of assignments that supposedly lead to the instant Plaintiff:

5. On February 4, 2008, Defendants Philip M. Casale and Lorraine Casale made, executed and delivered a junior mort-
gage upon the Property to Mortgage Electronic Registration Systems, Inc., as Nominee for American Bank (hereinafter
the “Mortgage”), in the principal sum of $295,000.00. A copy of the mortgage redacted to remove confidential informa-
tion is attached hereto, made part hereof, and marked as Exhibit “B.” 6. Bank of America, N.A. Successor by Merger to
BAC Home Loans Servicing, L.P. is now the holder of the mortgage. A copy of the executed Assignment of Mortgage is
attached hereto, made part hereof, and marked as Exhibit “B1.”

In Section I of its “Brief in Support of Response to Defendants’ Preliminary Objections,” it states the following:

I. Facts

On February 4, 2008, Defendants Philip M. Casale and Lorraine Casale (hereinafter “Defendant Casale”) made, exe-
cuted and delivered a junior mortgage upon the Property to Mortgage Electronic Registration systems, Inc. as Nominee
for American Bank (hereinafter the “Mortgage”), in the principal sum of $295,000.00. Bank of America, N.A. Successor
by Merger to BAC Home Loans Servicing, L.P. (hereinafter “Plaintiff ”) is now the holder of the mortgage.

We have no clue from the Amended Complaint or Plaintiff ’s brief how the Mortgage (and the Note) came to be assigned to BAC
Home Loans Servicing, L.P.

ISSUES RAISED ON APPEAL
Plaintiff has filed a timely Statement of Matters Complained of on Appeal which raises eight issues, restated below, with a short

comment after each summarizing our view of that issue:

1. That we “erred as a matter of law by strictly applying 21 P.S. §621.” (We lack the power to re-write unambiguous
legislation.)

2. That we should have read §621 together with §§444 and 351. (These sections were not referred to in its brief nor during
argument as best we can tell and have therefore been waived. However, a review of those sections indicates they have no
bearing on the instant action.)

3. That we improperly ignored the well-settled law that “Plaintiff ’s [Assignor’s] Mortgage lien is valid against [the actual]
mortgagors/borrowers [such as Defendants].” (We didn’t ignore such law - it simply is not applicable to the relief Plaintiff
seeks here. Plaintiff chose to file an action in quiet title and then did not plead such an action even when given a second
opportunity. Plaintiff also sought declaratory relief without filing that type of action and then asked the court to grant
equitable relief where no action in equity was brought.)

4. That “Plaintiff is entitled to record its mortgage, even though it may be untimely” because “no other mortgage has been
recorded since Plaintiff ’s was executed.” (Whether or not other “mortgages” were recorded is irrelevant to the threshold
question here, whether Plaintiff ’s copy is authentic. Plaintiff cited the bankruptcy case of Brandywine Assoc., L.P. v.
Citizens Bank, 388 B.R. 99 (Bankr. D.N.J. 2008) for the proposition that a mortgage that had been untimely filed is still
valid. Plaintiff did not and cannot argue that Brandywine dealt at all with how a copy of a mortgage can be authenticated or
when a mortgage may be recorded, both questions of state law, over which a federal bankruptcy court has no jurisdiction.)

5. That we improperly failed to “enforce the terms of the mortgage agreement entered into by [Plaintiff ’s predecessor]
and Defendants in which the Defendants agreed to ‘waive the benefit of any present or future laws providing
for…exemption from attachment....’” Ellipsis in original. (Plaintiff neglects to consider that there is no authenticated copy
of any mortgage agreement. Until that gets accomplished, which Plaintiff, by resting on its Amended Complaint, has
effectively refused to do, there is nothing to enforce.)

6. That we “failed to consider that Defendants Philip M. Casale and Lorraine Casale made payments under the mortgage
effectively confirming their acceptance of Plaintiff ’s mortgage lien on the property.” (This factual statement is absent
from the Amended Complaint. Furthermore, a mortgage is security for the payment of an underlying debt, represented
by a note. Any payment by Defendants as alleged by Plaintiff would only acknowledge the debt represented by the under-
lying Note, which is not a proper subject of this action nor of any future action in mortgage foreclosure.)
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7. That we “failed to consider the unjust windfall to Defendants and [the] severely detrimental effect to Plaintiff in sus-
taining Defendants’ Preliminary Objections and dismissing Plaintiff ’s [Amended] Complaint.” (There is no windfall to
Defendants. The holder of the underlying Note, who should be the instant Plaintiff, is still entitled to sue Defendants on
the Note. The central issue is whether Plaintiff pled facts which, if proven, would lead a court to conclude that the copy
it has of the alleged mortgage is true and correct.)

8. That we “committed an error of law and abused [our] discretion in sustaining Defendant’s [sic] Preliminary Objections
and dismissing Plaintiff ’s [Amended] Complaint.” (It is Plaintiff who has failed to analyze the relevant law and to ask for
relief a court could grant.)

We have grouped those eight items into the following two areas for additional discussion:

1. The Preliminary Objections were properly sustained given the mandate of 21 P.S. §621.

2. Plaintiff chose a form of action (quiet title) which might have achieved an important step towards the ultimate result
it appears to want but which cannot achieve the extraordinary relief that Plaintiff asked for.

DISCUSSION
The relief Plaintiff sought in the introductory portion of its Amended Complaint was that the Court “direct the Recorder of

Deeds [sic] of Allegheny County to record a copy of the mortgage dated February 4, 2008, thereby making the mortgage a valid
record lien on the [subject] property…as of the date the mortgage was made....” At the end of its Amended Complaint, in the
“wherefore” clause, Plaintiff asks for “an Order declaring [sic] that Plaintiff holds a valid lien on the Property, directing the
Recorder of Deeds of Allegheny County to accept for recording the copy of the Mortgage attached as Exhibit ‘B’; and further direct-
ing that the Prothonotary [sic] of Allegheny County file this Honorable Court’s Order of record, and granting such other relief as
may be appropriate.” In other words, Plaintiff (1) wanted to file an unauthenticated copy rather than the original mortgage and (2)
also wanted the recording to relate back to the date the mortgage was executed. Plaintiff chose an action to quiet title to accom-
plish these two goals.

1. 21 P.S. §621 has been the law of Pennsylvania for almost 300 years. Plaintiff is not excused from following it nor was
its predecessor. Equitable principles do not permit varying the unambiguous language of the statute.

Defendants’ Preliminary Objections to the Amended Complaint are based on 21 P.S. Sec. 621, quoted in full below:

No deed or mortgage, or defeasible deed, in the nature of mortgages, hereafter to be made, shall be good or sufficient to
convey or pass any freehold or inheritance, or to grant any estate therein for life or years, unless such deed be acknowl-
edged or proved and recorded within six months after the date thereof, where such lands lie, as hereinbefore directed for
other deeds.

At argument, as on appeal, Plaintiff ’s focus was on why §621 should not, in equity, apply to it.

As we understood the gist of Plaintiff ’s response to Defendants’ Preliminary Objections, it seems to be that since an unrecord-
ed mortgage lien would be valid as to the Defendants themselves, Plaintiff should be allowed, in effect, to give notice to the world
of the existence of the lien by recording an unauthenticated copy of the mortgage at issue well after the statutory six-month limit
has expired and should also be allowed to have the recording date relate back so that Plaintiff can enforce its unrecorded lien as
though the mortgage had been timely recorded. We do not follow the logic of Plaintiff ’s position, given the clear statutory language
of §621, that an untimely filed original mortgage is of no effect. An unauthenticated copy cannot be better. Furthermore, we can
discern no other purpose for such extraordinary relief other than to establish Plaintiff ’s lien priority over other lienholders. The
longstanding law of Pennsylvania, especially §621, prohibits the issuance of the order Plaintiff seeks.

We note that, if Plaintiff had the original, §621 would not bar the recording of it. The cases Plaintiff cites in support of its con-
tention already uphold the validity of its lien against the Defendants without the requested recording, at least according to
Plaintiff ’s own brief.3 The question before us was whether there was any basis for granting Plaintiff ’s request that the mandate of
21 P.S. §621 be ignored so that the copy of the mortgage could be recorded as of the date it was purportedly executed even though
that date was much more than six months ago. The facts pled and the cases cited by Plaintiff do not warrant that extraordinary
relief.

2. An action to Quiet Title cannot result in the extraordinary relief Plaintiff sought even though, when properly pled, it
is a way to have a copy of a mortgage authenticated, relief Plaintiff does not seek.

Under Pa. R.C.P. 1061(b)(2), an action to quiet title may be brought, inter alia, to determine the validity…of any document, obli-
gation or deed affecting any right, lien, title or interest in land.” Under Pa. R.C.P. 1061(b)(3), the action may also be brought to
compel an adverse party to file, record, cancel, surrender or satisfy of record or admit the validity, invalidity or discharge of, any
document, obligation or deed affecting any right, lien, title or interest in land.” An action to quiet title is not designed to permit
someone such as the Plaintiff (or Plaintiff ’s predecessor, for that matter) to record an alleged copy of a mortgage years after the
original document was supposedly executed. In other words, Plaintiff chose an entirely inappropriate way of pleading an action to
quiet title and now wants the court to act as if this were the proper way for Plaintiff to be allowed to record a copy of a mortgage
as of a date four years ago.

Plaintiff pled that it had been assigned the mortgage, but when it sought to record the assignment, it discovered that the mort-
gage had never been recorded. Plaintiff alleges that it “is not in possession of the original Mortgage” and, without elaboration,
that it believes “the original Mortgage was lost.” (Paragraph 9.) While the failure alluded to earlier to describe fully the assign-
ment trail from MERS to Plaintiff might conceivably not be a problem for a properly and sufficiently pled Quiet Title Action,
Plaintiff ’s apparent lack of knowledge of all the parties who at one time or another had the original mortgage and Note and when
each had those originals suggests that Plaintiff chose not to ask to replead because it does not have enough information to even
begin a search.

The Plaintiff also pled that it “is without an adequate remedy at law and will suffer irreparable harm unless the requested relief
is granted.” (Paragraph 17.) Since the instant action is at law, this last allegation, related only to actions in equity, is irrelevant to
the issues at hand.
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CONCLUSION
Since Plaintiff has rested on the insufficient and irrelevant allegations of its Amended Complaint to Quiet Title, it should not be

granted the right at this late date to file a second amended complaint. A Court should not have to repeatedly instruct a Plaintiff on
law that is well-settled and Rules of Court that are clear, if one reads them with care and with a view to understanding what any
particular form of action can and cannot accomplish.

There is no excuse for Plaintiff ’s pursuing an order that the court clearly may not issue, especially since Plaintiff was given
leave to file an amended complaint, with ample time (90 days) to read the Rules of Court related to an action to quiet title and, to
analyze how it could properly plead facts that would result in an authenticated copy that could be recorded. Plaintiff deserves no
permission to make a third attempt. Neither Defendants nor the Court should have to respond further to Plaintiff ’s disregard of
the law and the Rules of Court. We properly sustained the objections and dismissed the instant action in quiet title.

BY THE COURT:
/s/Friedman, J.

DATED: November 28, 2012

1 We had previously sustained the Preliminary Objections filed to Plaintiff ’s original Complaint in Quiet Title and granted Plaintiff
leave to file an amended complaint. See Order dated January 23, 2012. We had been somewhat confused at that time by the
allegations of the original Complaint, given that Plaintiff was attempting to state an action in quiet title. According to the video-
tape record of the first argument, we eventually told Plaintiff to “go back to the drawing board” and gave it 90 days to do so. We
retained jurisdiction for the purpose of a second review of whatever Plaintiff chose to re-file. Plaintiff then filed the Amended
Complaint at issue, still in Quiet Title, and still seeking the same relief - asking the Court to direct the Record of Deeds to accept
an unauthenticated copy of the mortgage for recording and to have the recording date be effective as of several years earlier.
2 American Home Mortgage Servicing, Inc. v. Tarantine, Allegheny County, MD 10-1664, Opinion dated June 10, 2011 (Superior
Court appeal discontinued, #455 WDA 2011).
3 See Section II of Plaintiff ’s Brief, entitled “Plaintiff ’s Mortgage is Valid Against Defendants,” attached to its “Response to
Defendants’ Preliminary Objections.”

Candey Management v.
Amy Walker

Landlord-Tenant—Habitability—Rent Credits

No. LT 12-295. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—November 28, 2012.

MEMORANDUM IN SUPPORT OF VERDICT
As I indicated at the end of the trial, I found that each party is a little right and a little wrong about what the credible evidence

shows the facts of the case to be and about what the law requires based on those facts.
Mr. Yanders contends that Ms. Walker was simply unable to pay the rent for March and that her check bounced. Ms. Walker

testified that her check did not bounce but rather she stopped payment after the Plaintiff failed to respond adequately to her
emergency call about water pouring through her light fixture from the floor above. We find Ms. Walker credible on this point.
It is undisputed that the emergency number the lease told her to call was forwarded to Mr. Yanders’ cell phone. Unfortunately,
he would shut off his cell phone for the night so he could sleep. Not only did Ms. Walker have to rent equipment to vacuum the
water out of her carpet, the power to the rooms affected by the water in the light fixture was not restored by Plaintiff until two
months after the flooding. In addition, Ms. Walker had experienced less urgent breaches of her right to the quiet enjoyment of
the leased premises when Ramona, an employee of Plaintiff, had entered her apartment to measure a stove burner and then
to deliver a new drip pan for the burners, without first obtaining permission from Ms. Walker. She also had an exceptionally
high gas bill which was then followed by malfunctions of the boiler so it was red-tagged. Ms. Walker also testified that another
tenant was allowed to keep a large dog in the back yard even after she had made complaints to Plaintiff about the dog chasing
her or her daughter when they would try to put the trash out in that area as directed by Plaintiff. Dogs were not permitted on
the premises by Plaintiff, based on what Ms. Walker was told when she signed the lease. Ms. Walker was obliged, for her safety,
to hold garbage in her own unit until collection day, which also created an unpleasant condition for which she rightly blamed
Plaintiff.

From Ms. Walker’s point of view, she and her daughter had to live in an apartment that was not habitable. We find, however,
that the apartment was not “uninhabitable” in the legal sense of being unfit for human habitation. It was not too cold. It had all
utilities (except for the damage to the electrical service to the kitchen, bathroom and hall). It did not have other unpleasant or
unsanitary conditions such as insect or rodent infestation. It was generally “habitable” so that implied covenant was not breached.

However, we find that for several months the premises were not fully repaired and were not maintained in a condition that
would warrant the amount of rent charged and that this less than satisfactory condition was the fault of Plaintiff.

We also find the unauthorized entries into the leased premises by Ramona were in breach of the lease, even if we assume
Ramona was well-intentioned.1 In conclusion, we find that the Plaintiff first breached the lease and that Ms. Walker was justified
in withholding at least a portion of the rent until the breaches were corrected.

Although Plaintiff did not have a copy of the lease to put into evidence, there is no dispute that the monthly rent was $575 with
a late fee of $35 after the fifth of each month. It appears to us that Ms. Walker was deprived of full electrical service for three
months, as well as having her privacy invaded on at least two occasions by Ramona. She also was deprived of the use of the garbage
holding area for most if not all of the lease term. We find the fair rental for the place in the condition that Plaintiff allowed it to
remain in was $400 per month from March 2012 through the end of June 2012. We therefore award Plaintiff the sum of $1,600.00.
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Plaintiff already has possession of the premises.
We will order the Department of Court Records, Civil Division, to pay up to $1,600.00 of any escrowed monies to be paid to

Plaintiff, with the balance, if any, to be paid to Ms. Walker. Any payments out of escrow shall be counted as a credit against the
amount of the verdict. Plaintiff may also retain the security deposit of $575 as partial payment of the verdict amount. See verdict
slip filed separately.

BY THE COURT:
/s/Friedman, J.

Dated: November 28, 2012

1 Since Ramona was not in court to testify even though she works for the Plaintiff, we are giving the Plaintiff more benefit of the
doubt than may be warranted. We could also assume that Ramona went into the premises deliberately just for the purpose of snooping
on Ms. Walker.

Loretta Payne v.
Mellon Bank N.A. and Litton Loan Servicing

Summary Judgment—Mortgage Satisfaction—Disputed Facts

No. GD 09-14567. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 19, 2012.

MEMORANDUM IN SUPPORT OF ORDER
The Motion of Defendant Litton Loan Servicing (“Litton”) for Summary Judgment must be denied. There are a number of

disputed facts which Litton’s affidavit addresses. However, the affidavit is based on a review of records of the Defendant and is
not the final word on the key issue of credibility. The dates when notices were sent, the amounts paid to Defendant and how those
amounts were applied versus how they should have been applied are all matters for a jury.

Another issue will be the reliability of the various business records of Litton and, perhaps, of subsequent or prior servicers, as
well as those of the mortgagee, before any of those records are admissible under the Business Records exception to the Hearsay
Rule. The actual decision-makers at Defendants may very well have to testify regarding why certain payments were held in
“suspense” rather than being applied to the balance due.

In other words, it is for a jury to decide (1) whether or not Plaintiff had paid certain real estate taxes before Defendant sent
what the County seems to have regarded as a duplicate payment (another matter for non-hearsay testimony), (2) whether or not
Plaintiff had sent Defendant monies that were equal to or in excess of the amount needed to satisfy the debt in full, and (3) whether
or not Plaintiff sent proper notice under the Mortgage Satisfaction Act, 21 P.S. §721-1, et seq. by sending notice to Mellon, the mort-
gagee, and Litton, a servicing agent, without having sent notice to the new servicing agent as well.

There may very well be other questions for the jury but the answers to those mentioned above are clearly dependent on the
credibility of witnesses for Plaintiff and for Litton, its principal, Mellon, and its successor servicing agent. The standard operating
procedures of the various corporate entities and of Jordan Tax Services, the County’s agent, will all need to be scrutinized, as
previously stated, for accuracy of entries and reliability of the personnel who make the entries.

The Motion for Summary Judgment must therefore be denied. See Order filed herewith.

BY THE COURT:
/s/Frieman, J.

DATED: December 19, 2012
ORDER OF COURT

AND NOW, to-wit, this 19th day of December 2012, it is hereby ORDERED that the Motion for Summary Judgment of Defendant
Litton Loan Servicing is DENIED for the reasons set forth in the accompanying Memorandum in Support of Order.

BY THE COURT:
/s/Frieman, J.

Michael T. Derzack and Karen M. Derzack v.
Easy Realty Solutions, Inc. and James C. Platts, individually

and in his capacity as President of Easy Realty Solutions, Inc.
and

Commonwealth of Pennsylvania, State Real Estate Commission
as Administrator of the Real Estate Recovery Fund

Real Estate Recovery Fund Acting as Real Estate Agent or in Individual—Statute of Limitations—Statutory Requirements

No. GD 08-22111. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 21, 2012.
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OPINION
INTRODUCTION

The Commonwealth of Pennsylvania, State Real Estate Commission as Administrator of the Real Estate Recovery Fund (“the
Fund”) has appealed our Order directing it to pay Petitioners the sum of $20,000 out of the Real Estate Recovery Fund. Our Order
was entered after a hearing on the Derzacks’ Petition. The case had a protracted procedural history, involving several judges of
this Court.1 That history is described at length to demonstrate that Plaintiffs did not cause any delay in the progress of the under-
lying case through our Court.

PROCEDURAL HISTORY
The underlying case began more than four years ago, on October 16, 2008, when Plaintiffs filed a Complaint against

Defendants (“Easy Realty” and “Platts”) containing counts in Breach of Contract and the Unfair Trade Practices and Consumer
Protection Law. Defendants filed Answers to the Complaint on November 4, 2008 and November 18, 2008. On December 29, 2008,
Defendants filed a letter regarding a Motion to Strike Answer and Enter Default Judgment which Plaintiffs planned to present.
On January 9, 2009, the Honorable R. Stanton Wettick, Jr. entered an Order striking Defendants’ Answer and permitting Plaintiffs
to proceed with filing a Notice of Praecipe to Enter Judgment by Default, and noting that Defendant Platts did not appear to
oppose. Plaintiffs then entered a default judgment against Defendants in the amount of $35,000. However, on January 14, 2009,
Judge Wettick vacated his prior Order as follows: “It having been brought to my attention that Defendant is a prisoner and that
claims against prisoners are assigned to Judge Strassburger of this Court, it is ordered that my Court Order entered on January
9, 2009 is vacated without prejudice to Plaintiffs to present their Motion to Strike Answers and Enter Default Judgment to Judge
Strassburger.”

On February 13, 2009, Plaintiffs filed their initial Petition for Payment From the Real Estate Recovery Fund. That Petition was
denied without prejudice on May 22, 2009 by the Honorable Judith Ferrence Olson, formerly of this Court, because a final judg-
ment had not yet been entered.

Meanwhile, a procedurally convoluted dispute continued in the underlying case regarding whether Defendants’ Answer to the
Complaint should be stricken and a default judgment entered. On October 19, 2009, the Honorable Eugene Strassburger, formerly
of this Court, denied Plaintiffs’ Motion to Strike Answers and Enter Default Judgment. The case was then placed on the March
2011 trial list, and a non-jury verdict in favor of Plaintiffs and against Defendants, in the amount of $35,000, was entered by the
Honorable Robert J. Colville on March 16, 2011. No motion for post-trial relief or appeal was filed regarding the non-jury verdict.

Slightly more than a month after Judge Colville’s decision in their favor, Plaintiffs filed the current Petition for Payment From
the Real Estate Recovery Fund on April 18, 2011. After several discovery disputes dealt with by additional other Judges of this
Court, the Honorable Paul F. Lutty, Jr. of this Court ordered that “Plaintiffs’ request for a Hearing on Plaintiffs’ Petition for
Payment from the Real Estate recovery fund shall be heard on December 13 beginning at 1:45 p.m., continuing through December
14, 2011 before the Motions Judge. Ordered that deposition of Plaintiff ’s witnesses … will be taken no later than November 30,
2011. Depositions shall be transcribed and filed with the Court on or before December 8, 2011. No further continuances.” The Fund
filed its Response to Plaintiffs’ Petition and the hearing (in lieu of depositions) and argument eventually proceeded as ordered by
Judge Lutty.

On December 13 and 14, 2011, the undersigned was the General Motions Judge. However, the hearing was postponed to March
26, 2012 because no judgment had been filed and we regarded the Petition as premature. The March hearing date was the earliest
date the undersigned was available for this type of matter.

On December 13, 2011, Plaintiffs entered judgment against Defendants in the amount of $35,000. On January 23, 2012, according
to the docket, Platts and Easy Realty filed an untimely and procedurally inappropriate Petition to Open Judgment and Dismiss
Claims. However, that Petition was never presented to any judge of this Court nor was a copy sent to any judge. As a result of this
total non-compliance with the Rules of Court and our Local Rules, no action was ever taken.

On February 27, 2012, Plaintiffs filed a Brief in Support of their Petition for Payment From the Real Estate Recovery Fund. On
March 26, 2012, the rescheduled hearing on the Petition was held before the undersigned, after which we concluded that
Petitioners were indeed entitled to an award from the Fund and entered the Order now at issue.

ISSUES RAISED ON APPEAL
The Fund filed a timely Statement of Matters Complained of on Appeal in which they list four errors by the Court, which we

understand to be as follows:

1. That we abused our discretion and erroneously granted the Petition even though the requirements for recovery from
the Real Estate Recovery Fund were not met.

2. That we abused our discretion and erroneously ordered payment even though the underlying case was filed after the
statute of limitations had expired.

3. That we abused our discretion and erroneously made certain findings.

4. That we abused our discretion in failing to find that James Platt, the wrongdoer and a real estate agent, was acting on
his own behalf at the time of the fraudulent transaction.

We believe these issues were fully covered by our contemporaneous Memorandum in Support of Order in which we explained our
decision. Much of that Memorandum will be reiterated herein.

DISCUSSION
We note that the contention that we abused our discretion seems irrelevant. The issue is one of credibility. Although many

pertinent facts were stipulated, the question was what Mr. Platts’ capacity was or appeared to be when he dealt with the Petitioners,
the Derzacks. Was he behaving as a real estate agent or as a private individual acting on behalf of his own corporation? This is
consistent with what the Fund told the Court in its opening remarks.

Other than that, I think the facts will show the underlying transaction themselves. The Commonwealth does not intend
on relitigating the underlying transaction. The only aspect of the transaction that the Commonwealth intends on
presenting to the Court today has to do with the representation of the parties and what the position of the parties were
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and what the parties knew at different aspects of the transaction, to determine what the position of Mr. Platts was.

Hearing Transcript p. 20, ll. 2-13.

… but it is the Commonwealth’s position that he was simply a buyer and that’s where the Commonwealth’s evidence
will be going today.

Hearing Transcript p. 20, ll. 18-21.

1. The Derzacks’ Petition was properly granted as they met all the requirements of the statute.

The requirements of the Real Estate Recovery Act Fund are fully quoted below:

63 P.S. §455.803 Application for recovery from fund

(a) When any aggrieved person obtains a final judgment in any court of competent jurisdiction against any person
licensed under this act, upon grounds of fraud, misrepresentation or deceit with reference to any transaction for which
a license or registration certificate is required under this act (including with respect to cemetery companies any
violation of 9 Pa. C.S. §308(b) (relating to accounts of qualified trustee)) and which cause of action occurred on or
before the effective date of this act, the aggrieved person may, upon termination of all proceedings, including reviews
and appeals, file an application in the court in which the judgment was entered for an order directing payment out of
the Real Estate Recovery Fund of the amount unpaid upon the judgment.

(b) the aggrieved person shall be required to show:

(1) That he is not a spouse of the debtor, or the personal representative of said spouse.

(2) That he has obtained a final judgment as set out in this section.

(3) That all reasonable personal acts, rights of discovery and such other remedies at law and in equity as 
exist have been exhausted in the collection thereof.

(4) That he is making said application no more than one year after the termination of the proceedings, 
including reviews and appeals in connection with the judgment.

We properly ruled that there was no merit to the Fund’s position that the Derzacks were ineligible for relief because Mr. Platts,
the person who swindled them, was acting as an agent of a corporation he owned and was supposedly therefore “one and the same”
as that corporation. This was mere speculation, inappropriately mentioned during the Fund’s expert’s testimony. There is no
evidence to support this assertion, such as examples of Mr. Platts’ abuse of Easy Realty’s corporate form and there is no evidence
that the Plaintiffs knew that Mr. Platts owned the corporation they were selling their home to. There is no evidence that the illeg-
ible signature of the buyer on the agreement of sale was that of Mr. Platts or that the Derzacks knew what his signature looked like.

We found, based on the credible evidence, that Plaintiffs were cheated by Mr. Platts who purported to be the real estate agent
for the corporate buyer, Easy Realty Solutions, Inc. This is consistent with the verdict Judge Colville entered against those
Defendants and in favor of the Plaintiffs/Petitioners for claims that included fraud and deceit.

2. The bar of the statute of limitations was not raised in the underlying case and conjectures about whether or not it
might have applied there are irrelevant to the instant petition.

The Fund may not, in effect, re-try the underlying case simply because a real estate agent was unable to successfully defend
himself against the charges that included fraud and deceit. It is bound by the fact that a final judgment was entered against the
underlying Defendant.

3. The findings of fact which the Commonwealth says are erroneous were supported by evidence which was either
undisputed or found credible by the factfinder.

There is no doubt that the Derzacks eventually discovered that Mr. Platts, a real estate agent, was in fact acting in his own interest
when he defrauded them. Since con men usually do act in their own interest, it is hard to see why a statute designed to give limited
relief to victims of a real estate agent’s fraud would not apply because the agent was acting in his own interest. In logic and fair-
ness, that question must be considered as of the time of the fraudulent conduct, in light of what the victim reasonably believed at
the time. The after-discovered truth ought not to be used to bar recovery from the Fund. We found the Derzack witnesses credible
and also believed Mrs. Derzack, called by the Fund, to the effect that, after the agreement was signed, she knew a third party was
involved and that she was concerned because the Buyer wasn’t paying as promised.

4. At the time of the fraudulent conduct, Mr. Platts purported to be acting as a real estate agent for a buyer, not on his
own behalf.

The only evidence on this point is the sales agreement. It is signed on behalf of Easy Realty Solutions, Inc. The Buyer’s signa-
ture is illegible and no evidence was presented to suggest that the Derzacks knew it was Platts’ signature.

CONCLUSION
Petitioners met their burden and the Fund failed to rebut their case. All the elements for relief from the Fund were met.

We properly directed the Fund to pay the Derzacks the sum of $20,000.00.
There is no valid basis for the appeal. It should be denied.

BY THE COURT:
/s/Friedman, J.

DATED: December 21, 2012

1 We have a Central Calendar rather than individual calendars so it is not unusual for more than one judge to be involved in a case
before it is ready for trial.
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Delta Property Management, Inc. v.
Yuyu Li

Landlord-Tenant—Post Trial Relief—Waiver—Credibility

No. LT 12-560. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 19, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Defendant filed a Motion for Post-Trial Relief, 10 days after the verdict was docketed and 11 days after it was handed down in open

court with copies handed to Ms. Li and counsel for Plaintiff. We have concluded her Motion was timely. However, none of the grounds
raised is a basis for the relief she seeks. We therefore did not require Plaintiff to file an Answer, nor did we schedule oral argument.

We will address each basis for relief in the order raised. For ease of reference, Ms. Li’s caption for each basis is quoted in bold
at the beginning of each area of discussion. Her full arguments are not re-stated here.

1. “Delta Property Management, Inc., Not a Party in This Action, Has No Rights Seeking Relief in This Matter in This Court.”

Defendant raised this objection during the trial and it was overruled. She believes that since Plaintiff ’s address changed after
the action was filed, Plaintiff ’s identity has also changed, resulting in an improper substitution of one party for another. The
evidence showed that the Plaintiff has been the same all the way through. Defendant’s reliance on a mere address change is insuf-
ficient to show there was a substitution of plaintiffs.

2. “The Submission of the Landlord Tenant Complaint (See Docket Entry Document 5) Does Not Constitute Filing Under 
Pa. R.C.P. 205.3. It Is Violation of Pa. R.C.P. 1023.1.”

We do not recall whether this objection was made or stated as clearly during the trial. However, these alleged defects should
have been raised via preliminary objections and have been waived. They do not deprive us of jurisdiction. In addition, Plaintiff ’s
witnesses testified under oath to the material facts alleged in the Complaint. The issue of verification seems moot.

3. “The Submission of the Plaintiff ’s Pretrial Statement (See Docket Entry Document 15) Does Not Constitute Filing 
Under Pa. R.C.P. 205.3. It Is Violation of Pa. R.C.P. 1023.1. Its Submission Was Late.”

The issue raised at trial was that the Pre-Trial Statement was late. However, it seems to have been filed on time. Pursuant to an
Order filed by the Honorable R. Stanton Wettick, Jr., it was to be filed at least seven days prior to the trial date of November 26. It
was, therefore, due on November 19 and was filed on November 16, 2012.

We also note that, even if it had been untimely, the Court has discretion regarding the consequences of a late filing of a pre-trial
statement. We asked Ms. Li to explain how the late filing prejudiced her ability to defend herself and she could not give any example.
We could perceive no harm to her either given the nature of the case, so we refused to strike any portion of the Plaintiff ’s Pre-Trial
Statement, even assuming it was late.

4. “The Plaintiff of This Action, Delta Property Management, did not file Landlord Tenant Complaint in this Court.”

According to the Rules of Court, Plaintiff was required to file a Complaint (and did so) since a Rule was issued upon it when
Ms. Li filed her appeal. The “Notice to Landlord” stated

A rule is hereby given entered upon you to file a Complaint in this appeal at the above-captioned case number within
twenty (20) days after service of this rule or a judgment on non pros may be entered against you.

This basis for relief is without merit.

5. “Delta Property Management, Inc. Has Been Making Illegitimate Amendments to This Action Since the Proceeding 
Started in This Court.”

The “illegitimate amendments” Defendant has in mind are the additional rentals she owes for her continued refusal to leave the
subject premises. During trial, she expressed her belief that, since her lease expired at the end of June, she was not required to
pay rent for the additional period she remained on the premises. At trial, the gist of her reasoning was that since there was no
longer a lease between her and Plaintiff, she owed no rent whatsoever even though she refused to turn over possession.

In this part of her post-trial motion she adds the contention that the amount of the claim in the magistrate court limits the
amount due for rent to $776.25 and the period for which she is obligated to pay rent is for July 2012 only.

Whether under the laws of contracts or principles of equity related to unjust enrichment, Defendant will owe rent in a reason-
able amount until she vacates the premises. At the moment, the rent set forth in the now-expired lease is the best guide for what
is “reasonable.”

6. “The Testimonies of the Witnesses of Delta Property Management, Inc. Should Have Been Excluded.”

This has already been dealt with under Item No. 3.

7. “Delta Property Management, Inc.’s Exhibit 5 Should have been Precluded.”

Plaintiff ’s Exhibit 5 was Plaintiff ’s Notice to tenants, signed by Defendant, that a Landlord Tenant Complaint would be filed on
the 15th of any month in which money is owed to Plaintiff. This was notice to Ms. Li, who signed the document, that if any rent
payment was not filed on time, a Landlord Tenant Complaint would be filed against her on the 15th of the month for which rent
was owed. There was no basis to preclude the evidence.

8. “Mr. Jon Smith Made False Statement When Testifying and He Is Incompetent of Being a Witness.”

Those issues go to the credibility of Mr. Smith, an issue for the Court as factfinder. In this case, Mr. Smith’s testimony was not
“false” in the legal sense; rather, he was mistaken on minor details such as the method of delivering a notice. Defendant did not
deny receiving the notice. We also note that fax copies and even copies of faxes may be used in court. Their value as evidence
depends on whether or not there is a dispute about content or an allegation that the copy is not a true one and not identical to a
missing original.
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9. “Mr. John Bordas’s Alleged Scare Has Nothing to Do With the Defendant.”

This refers to a statement Mr. Bordas, a witness at trial, believed was made by Defendant. The factual issue was whether
Defendant’s behavior was threatening or could reasonably be interpreted as threatening. This goes to credibility, again a matter
for the Court, as factfinder.

10. “Ms. Renee Grimes’ Testimony Should Not Have Been Admitted.”

Ms. Grimes, who also heard the words of Ms. Li and was also frightened by them, was called primarily so Ms. Li could cross-
examine her if she chose. There was no impropriety in letting her testify. Again, her credibility is a matter for the Court, as factfinder.

11. “The Testimonies Concerning the Alleged Interfering Other Tenants’ Quiet Enjoyment Are Hearsays.”

We sustained Ms. Li’s objection to this hearsay evidence and did not consider allusions to verbal complaints by other tenants
regarding Ms. Li. We did allow circumstantial evidence regarding a tenant next door to her apartment who was allowed to change
apartments after he threatened to move out. That is not inadmissible hearsay, rather it was allowed to show why Plaintiff acted as
it did (allowing a tenant to move away from Ms. Li’s apartment), not for the truth of anything the tenant may have said.

12. “Delta Property Management, Inc. Is not Entitled for Rent, Additional Rent or Collection Cost.”

The issues described under this heading were discussed at Items 1 and 5.

13. “Delta Property Management, Inc. Is not Entitled for Possession.”

The issue here relates to Defendant’s promise in the lease not to disturb other tenants. That related to the attempt to evict her
prior to the expiration of her lease. By the time the case was tried before the undersigned, the lease had long expired as had
Defendant’s right to remain on the premises at all.

The comments regarding the Notice to Quit being mailed rather than posted and giving Defendant more than the minimum of
15 days are not a valid basis for post-trial relief.

14. “The Defendant Should Be Granted Possession.”

As previously discussed, Plaintiff is a proper party. Defendant has not shown that she has any right to remain in possession.

15. “The Defendant Does Not Owe Rent, Additional Rent, Or Collection Cost.”

As previously discussed, Plaintiff is a proper party. Plaintiff is entitled to be paid reasonable or fair market rent for the premises.
Defendant owes rent after June 2012, the last month for which she paid, until she vacates the premises.

16. “The Money in the Supersedes [sic] Escrow Account Should Be Returned to the Defendant.”

Defendant refers to a supersedeas, by which timely payments of a specified monthly rental into court permit a tenant to remain
in rented premises while an action such as this is pending. Once a verdict against the tenant has been entered, that option is no longer
available. After judgment is entered, if a tenant wants to appeal while remaining in possession, the Rules of Appellate Procedure
require posting of a lump sum amount based on the length of time an appeal can take. That time is often estimated at 18 months. A
monthly payment does not appear to be an option under the appellate rules. See Pa. R.A.P. 1731(a), quoted in full below:

(a) General rule. Except as provided by subdivision (b), an appeal from an order involving solely the payment of
money shall, unless otherwise ordered pursuant to this chapter, operate as a supersedeas upon the filing with the clerk
of the lower court of appropriate security in the amount of 120% of the amount found due by the lower court and
remaining unpaid. Where the amount is payable over a period of time, the amount found due for the purposes of this
rule shall be the aggregate amount payable within 18 months after entry of the order.

The amount of any future supersedeas is 120% of the verdict amount of $3,593.75 ($4,312.50) plus 18 months x $625.00, for a total
of $15,562.50.

In any event, Plaintiff, not Defendant, is entitled to the money paid into court to-date.

17. “The Defendant Should Be Compensated for the Bus Fare Incurred From This Matter.”

Parties to civil actions are not entitled to be reimbursed for bus fare, even if that party were successful. Defendant is not
entitled to receive bus fare.

CONCLUSION
There being no merit whatsoever to any of the bases raised by Defendant for post-trial relief, we must deny her Motion without

requiring an Answer and without hearing argument. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

DATED: December 19, 2012

ORDER OF COURT
AND NOW, to-wit, this 19th day of December 2012, after a review of Defendant’s Motion for Post-Trial Relief, it is hereby

ORDERED that the Motion is DENIED, without requiring an Answer and without hearing argument, for the reasons set forth in
the accompanying Memorandum in Support of Order.

It is further ORDERED that the Department of Court Records, Civil Division enter judgment in favor of Plaintiff both for
possession of the premises at Apt. 209, Hampshire Hall, 4730 Centre Avenue, Pittsburgh, PA 15213 and for money damages in the
amount of $3,593.75 for unpaid rent for July 2012 through November 2012, plus costs.

BY THE COURT:
/s/Friedman, J.
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Amos Financial, LLC v.
Paul E. Kiebler, IV; Joseph T. Svete; Kenneth M. Lapine;

Lawrence J. Dorsch; and John R. Hess, Jr.
Confession of Judgment—Petition to Strike-Open Judgment—Guaranty

No. GD 11-26817. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 21, 2012.

OPINION
Procedural Background

Plaintiff, Amos Financial, LLC, filed a Complaint in Confession of Judgment on December 22, 2011, based on guaranties signed
by Defendants. On January 31, 2012, the Defendants presented a Petition To Strike [Confessed] Judgment, Or In The Alternative,
Petition For Rule To Show Cause Why Judgment Should Not Be Stricken Or Opened. The Petition was presented to the under-
signed, who was sitting as General Motions Judge, and argument was presented by counsel for both parties. After argument, we
took the petition to strike under advisement, leaving for another day the questions raised by Defendants’ alternative petition for a
rule to show cause which, if granted, would require an answer, depositions and so forth.

We took this approach because the matters crucial to the Petition to Strike were already matters of record in a prior case
between the same parties at GD 11-4906, where a Complaint in Confession of Judgment and an Amended Complaint in Confession
of Judgment were filed. A Petition to Open or Strike that earlier confessed judgment had been filed, a Rule issued, and after argu-
ment (also, by coincidence, before the undersigned), that earlier judgment was stricken on December 16, 2011. No appeal was
taken by Plaintiff from that Order. There was also a Mortgage Foreclosure action at GD 10-7671 which resulted in the sale of real
estate that appeared to be security for the same debt that the instant guaranties apply to. No deficiency judgment was sought at
that foreclosure action and the time to do so has passed. It should go without saying that we may take judicial notice of the
contents of our court’s own records.

Defendants’ contention in the instant case was that Plaintiff was bringing a new action on the same guaranties1 for the same
debt and in the same manner (by confessing judgment). Defendants contended that this was improper. After a careful review of
the instant case and the prior confession action, we agreed and on July 20, 2012, we entered a Memorandum in Support of Order
and Order of Court granting Defendants’ Petition to Strike.

Plaintiff filed a Notice of Appeal on August 16, 2012, and filed its Statement of Matters Complained of on Appeal on August 30,
2012. In its Statement, Plaintiff raises the following three issues:

“1. The Court erred in finding that the confession of judgment in the instant case was governed by [the] prior case at
GD 11-4906.

“2. The Court erred in finding that the stricken amended complaint in the action at GD 11-4906 constituted an
exercise of the warrant in the instant case.

“3. The Court erred in finding that the instant case is governed by the rules on deficiency judgment.”

We addressed these issues in the Memorandum In Support of Order dated July 20, 2012, which is substantially repeated herein.
The three issues raised in Plaintiff ’s Statement boil down to one - whether the instant attempt to confess judgment is barred by the
final decision entered at GD 11-4906 and, in any case rendered moot because of an admitted failure to seek a deficiency judgment
after a Sheriff ’s Sale of real estate in a related mortgage foreclosure action.

Discussion
The guaranties described in the prior action, hereinafter, “GD 11-4906,” relate to a Construction Loan Agreement “to be dated

on or about November 14, 2002,” between Sky Bank and Village at Sewickley Hills, LLC (“the LLC”). The guaranties there are
identical. The guaranties described in the instant case (GD 11-26817) refer to an increase of $2,440,080.00 in the original loan
(which was in the face amount of $9,774,000.00). By its own terms, the second note is a “future advance” as described in the first
note. Therefore, the total principal due to Sky Bank or its successor as of the date of the second loan, January 12, 2004, was in
excess of $12 million. Returning to the earlier judgment confessed at GD 11-4906, we see that the Amended Complaint there in
Confession of Judgment does indeed confess as to both notes. The instant Complaint confesses only as to the second note.

Regarding the mortgage foreclosure action also based on the same debt and default, at GD 10-7671, a default judgment in the
amount of $1,850,792.48 was taken against the original borrower, the LLC. According to that Complaint, the mortgage secured the
same debt (a loan to the LLC of $9,774,000, on or about November 14, 2002) as was covered by the first set of guaranties signed by
the Defendants. That mortgage also was originally given to Sky Bank and eventually assigned to Plaintiff by Huntington2 on
December 23, 2009. The assignment was recorded on March 26, 2010, according to the foreclosure complaint. The Complaint in
Mortgage Foreclosure recites that there was a principal balance due of $1,271,000.3 The attachments to that Complaint indicate
that the mortgage also secured future advances, such as the second note now at issue.

In any case, there was no deficiency judgment entered after the Sheriff ’s Sale of the mortgaged real estate,4 so the underlying
debt of the LLC is presumed satisfied. If that debt is represented by the two notes Plaintiff listed in GD 11-4906, as certainly seems
the case, given the facts already of record in both prior actions, then it would appear to have been satisfied and the Defendants, as
guarantors, would have no further liability to Plaintiff. We mention this in the interest of judicial economy in the event it is decided
in any appeal that we should have allowed a rule to issue and elicited an Answer from Plaintiff on the other issues raised in
Defendants’ alternate petition to open. Unless Plaintiff can truthfully represent in an Answer that those notes were not the ones
secured by the mortgage, no answer should be allowed. No such representation was offered or even suggested at argument or in
Plaintiff ’s Statement of Matters.5

Conclusion
The judgment previously confessed at GD 11-4906 and based on the instant guaranties and the instant indebtedness was stricken,

and no appeal was taken. That Order is the final word on the issue of confession. Plaintiff had no right to file the instant Complaint
in confession of judgment. Plaintiff ’s recourse when the first judgment (GD 11-4906) was stricken was to appeal or to try to get a
judgment the old-fashioned way. This was not done. Even though we happened to handle GD 11-4906, we have no recollection of
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why we ruled as we did. Had a timely appeal been filed, we would have been able to review our notes and the video record of argu-
ment and describe our reasons for that ruling. However, we correctly ruled in the instant case that Plaintiff may not re-open that
prior case by simply filing a complaint in confession of judgment as to one of the two notes upon which the first confession was
based. In addition, the failure to seek a deficiency judgment in the mortgage foreclosure action has, in all probability, resulted in
the LLC’s underlying debt being satisfied and the instant guarantors free of any further liability. Requiring a Rule to issue, as
Plaintiff insists is the correct way to go, would be a fruitless act. It is well-settled that lex non praecipit inutilia, quia inutilis labor
stultus; the Law does not command useless things, since useless effort is foolish.

Our Order should be affirmed.

BY THE COURT:
/s/Friedman, J.

DATED: December 21, 2012

1 Each Defendant signed a separate guaranty. Each guarantor’s liability was limited to a specific percentage of the total amount of
the construction loan. One confessed judgment was entered, reciting the percentages as to each. We assumed that this was not a
defect, although we found it strange.
2 Sky Bank merged with Huntington Bank, and Huntington Bank is said to have assigned the relevant notes and the Defendants’
guaranties to instant Plaintiff.
3 The attachments to Plaintiff ’s foreclosure complaint indicate that a large number of parcels were released from the mortgage, pre-
sumably because they were purchased by third parties and some of the purchase price was applied to the underlying indebtedness.
4 The Sheriff ’s deed was recorded on February 8, 2011, almost two years ago.
5 A transcript was made of the videotape record of the argument for the benefit of the appellate courts.
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Commonwealth of Pennsylvania v.
Richard Andrew Poplawski

Criminal Appeal—Homicide—Capital Case—Waiver—Hearsay—Sufficiency—Prosecutorial Misconduct—8th Am. Challenge—
Scope of Expert Reports—Expert Notes as Work Product—Racial Epithets—Computer Animation of Crime Scene

No. CC 200905652. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—November 5, 2012.

OPINION OF THE COURT
The defendant, Richard Andrew Poplawski, was charged by criminal information filed on April 15, 2009, with three counts of

criminal homicide (18 Pa. C.S.A. § 2501 (A), nine counts of criminal attempt-criminal homicide (18 Pa. C.S.A. § 901 (A); nine counts
of assault on a law enforcement officer (18 Pa. C.S.A. §2702 (1) (A); one count of possessing body armor (18 Pa. C.S.A. § 907 (C);
two counts of discharging a firearm into an occupied structure (18 Pa. C.S.A. § 2707.1 (A); and four counts of reckless endanger-
ment of another person (18 Pa. C.S.A. § 2705). The Commonwealth filed Notice of Intention to Seek the Death Penalty and Notice
of Aggravating Circumstances on April 23, 2009. The defendant was advised that the Commonwealth would seek the imposition of
the death penalty based on the aggravating circumstances found at 42 Pa. C.S.A. § 9711 (d) (1); (d) (7) and (d) (11).

The defendant filed an Omnibus Pre-Trial Motion on October 21, 2009 as well as several other Pre-Trial Motions, including a
Motion to Bar Imposition of the Death Penalty filed by penalty phase counsel. The Court held hearings and argument on the
motions on January 19 and 20, 2010; on February 5, 2010; and on April 6 and 19, 2010. At the conclusion of the January 20, 2010
hearing, the Motion to Bar Imposition of the Death Penalty was denied and the defendant’s request for a change of venire was
granted. The remaining matters raised in the defendant’s Omnibus Motion were addressed in an Opinion filed on September 20,
2010. The jury was selected in Dauphin County in early June and trial commenced on June 18, 2011.

The jury found the defendant guilty of all charges on June 25, 2011. Following the guilt phase, the jury returned with sentencing
verdicts of death at each of the homicide counts on June 28, 2011. The Court formally imposed the three sentences of death imme-
diately after the jury’s sentencing verdict were recorded. (P.T.1 394-396). Sentencing on the non-capital offenses occurred on
September 6, 2011. An aggregate sentence of not less than eighty-four (84) nor more than one hundred sixty eight (168) years was
imposed on the remaining counts, consecutive to the sentences of death.

The defendant’s Post Sentence Motions were denied on February 27, 2012. A Timely Notice of Appeal was filed. Pursuant to this
Court’s Order, a Concise Statement of Errors Complained of on Appeal was filed September 14, 2012. In that statement, the defen-
dant identified the following claims he intends to raise on appeal:

a. The trial court erred in denying the defense’s request for a change of venue and that error violated the defendant’s
right to due process and a fair trial.

b. The imposition of the death penalty should have been barred as requested by defense counsel where the imposition of
the death penalty violates defendant’s rights under the 8th Amendment of the US Constitution and Article I §13 of the
Pennsylvania Constitution to be free from cruel and unusual punishment.

c. The statements made by Mr. Poplawski to officers while he was hospitalized were improperly admitted where they
were gained in violation of his rights under Article I §9 of the Pennsylvania Constitution and the 5th and 6th Amendments
of the United States Constitution.

d. The Court erred in failing to suppress the evidence gained from the result of impermissible searches of Mr. Poplawski’s
computer and hard drive including searches of things that Mr. Poplawski may have said on the “Eddie and Po Show”, post-
ings made by Mr. Poplawski on Stormfront.com (an internet website), and emails.

e. It was error to require the defense’s mitigation investigator to turn over to the Commonwealth’s expert, all notes he
had made in his investigation and information gathering process. This error denied Mr. Poplawski his right to a fair trial
due process, and interfered with the attorney client relationship by requiring the disclosure of protected materials. As
such, Mr. Poplawski was denied the rights provided by the 5th, 6th and 14th Amendments of the United States
Constitution and Article I §9 of the Pennsylvania Constitution.

f. The Court erred in denying the Defense’s request to have potential jurors fill out written questionnaires as that would
have permitted the jurors to be more forthright in their answers and provided counsel greater information in aiding them
to select a fair and impartial jury in this case, this error denied Mr. Poplawski his right to a fair trial and due process as
provided by the 5th and 14th amendments of the United States Constitution and Article I §9 of the Pennsylvania
Constitution.

g. The Court erred in permitting the Commonwealth to inquire into personal areas of a witness’s life including job
descriptions and children as those issues were not relevant to the witness’s testimony, unfairly bolstered the credibility
of the witness, and were prejudicial as they were designed to arouse emotions and passion in the jury.

h. It was error to allow the 911 call of Michelle Ostrowski to be played for the jury.

i. The Court erred in permitting a Paramedic to testify to hearsay statements regarding why he could not immediately
provide treatment to Officer Kelly.

j. The Court erred in permitting Commonwealth witnesses to testify to opinions that were not included in their reports
provided to defense counsel. This was a continuing issue throughout the course of the trial and occurred with nearly every
Commonwealth expert resulting in the defense objecting repeatedly and eventually seeking a mistrial.

k. It was error for the Court to allow the Jury to hear racial epithets in Mr. Poplawski’s 911 call. The epithets were irrel-
evant and extremely prejudicial.

l. The Court erred in permitting the Commonwealth to admit evidence of computer usage, particularly visits to the
Stormfront Website (StormFront.org) as there is no indication that it was Mr. Poplawski using the computer in the early
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morning hours of 4/4/09, and it was prejudicial to tell the jury that Stormfront.org is a white nationalist website.

m. The Court erred in permitting the Commonwealth to introduce an image of a bloodstained Saint Medal worn by Officer
Sciullo.

n. The Court erred in admitting the Commonwealth’s 3D animation of the crime scene where the animation was based on
nothing more than the Commonwealth’s theory of the case;

o. The evidence was insufficient to sustain the convictions for first degree homicide where there was insufficient evidence
to establish that Mr. Poplawski was in fact the shooter of the first two deceased officers and where the Commonwealth
failed to establish that Mr. Poplawski had the requisite mental state to sustain a conviction where his acts were not delib-
erate and premeditated but rather a spur of the moment reaction to the situation.

p. The Commonwealth committed misconduct in the penalty phase by arguing future dangerousness and stating that Mr.
Poplawski had “got a taste of what it was like to murder somebody. And then he did it two more times” (Penalty Phase
Transcript; p. 17) and that “he’s like a dog that’s bitten once and will bite again, and he did that day. Two more times.”
(Penalty Phase Transcript; p. 18) The Defense objected and this Court noted that “it was not proper and it is commenting
on future dangerousness”. (Penalty Phase Transcript; p. 33) However, the Court denied a mistrial. In fact the Court
explicitly tells the District Attorney that he cannot argue future dangerousness. (Penalty Phase Transcript; p. 33-34)
However, the Court later permitted the District Attorney to argue future dangerousness in his closing, over defense objec-
tion. (Penalty Phase Transcript; p. 308) In his closing, the District Attorney again refers to Mr. Poplawski as a dog who
has bitten three times and will bite again, and tells the Jury that Mr. Poplawski will be a danger to other inmates and
guards at the institution.

q. In light of the above, the Court erred in failing to grant a mistrial when the Defense objected to arguments about future
dangerousness during the Commonwealth’s opening statement, and later, in reversing itself and allowing the
Commonwealth to make arguments about future dangerousness.

r. The Commonwealth committed misconduct in the penalty phase when it displayed photos in a manner visible to the jury
while Defense Counsel was providing an opening statement.

s. The Commonwealth committed misconduct in the penalty phase by questioning witnesses about the memorial services
and funerals of the deceased as well as asking one of the witnesses about the need for a closed casket funeral and in playing
a video and displaying images of the city’s memorial to the fallen officers including the flag draped caskets lying in repose
in the city county building and the public response to those services. All of this crosses the line of appropriate victim
impact and is nothing other than an emotional appeal to the jury resulting in a death sentence that is the product of
passion, prejudice or arbitrary factors. The use of such testimony and evidence violated Mr. Poplawski’s 5th, 8th, and 14th
Amendment rights as provided by the United States Constitution, as well his rights as provided by Article I §9 of the
Pennsylvania Constitution.

t. The Court erred in sustaining the Commonwealth’s objection to evidence indicating that Mr. Poplawski’s mother would
make verbal threats including threats about shooting police officers.

u. The Commonwealth told the jury to not consider Mr. Poplawski’s overall character and life which is in direct contra-
vention of 42 Pa. C.S. §9711 (e).

v. The Commonwealth committed misconduct and created reversible error when it told the penalty phase jury, in a
capital case, to send a message with their verdict and to satisfy the officers that justice was served.

w. The Commonwealth committed misconduct when it told the jury to not consider Mr. Poplawski’s age or lack of
criminal history as mitigating factors despite the clear language of 42 Pa. C.S. §9711 (e) which makes both items a
mitigating factors.

x. The Commonwealth improperly argued that the jury should compare the life of Mr. Poplawski to the life and value of
Officer Eric Kelly.

y. The Commonwealth committed misconduct in the penalty phase by referencing the fact that Mr. Poplawski had been
on the StormFront.org website prior to the killings.

z. The Commonwealth improperly argued for the death penalty based upon the fact that a life sentence would be unfair
because the defendant would be able to have visits from his family and the victims’ families obviously would no longer
be able to see their relatives.

aa. The Commonwealth committed misconduct when it referenced Mr. Poplawski’s silence and lack or remorse where it
was improper commentary on his constitutionally protected right to remain to silent and where it was not a proper statu-
tory aggravating factor to argue to the jury.

bb. The death sentence was improperly imposed where the aggravating factors did not outweigh the mitigating factors of
youth, no prior criminal record, and troubled family life as provided by 42 Pa.C.S. §9711(e). As such, Mr. Poplawski’s 5th,
8th, and 14th amendment rights under the US Constitution and Article I §9 of the Pennsylvania Constitution.

These claims can be logically grouped together as Pre-Trial claims; Trial claims and Penalty Phase claims and the Court will
address them in that fashion.

I. PRE-TRIAL CLAIMS
a. Change of Venire

The defendant’s Omnibus Pre-Trial Motion included a “Motion for Change of Venue or Venire.” That Motion requested that this
Court order, “…that a jury be selected from outside Allegheny County.” (Defendant’s Omnibus Pre-Trial Motion, ¶ 33). The Court
granted that Motion and the jury that served was selected from citizens of Dauphin County. The defendant now contends that the
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Court erred in denying the Motion for Change of Venue and only ordering a change of venire. This claim is waived. The Court
granted the defendant the relief he sought. The defendant never argued that a change of venire was insufficient to protect his right
to a fair trial and did not object when the Court advised the parties that the jury would be selected from another county, but would
hear the case in Allegheny County.

The Superior Court, in Commonwealth v. Griffin, 515 A.2d 865 (Pa. 1986), addressed an identical claim. The Court wrote:

Appellant next argues that the lower court erred in failing to grant his pre-trial motion for change of venue. This argu-
ment ignores the fact that appellant’s pre-trial motion was for a change of venue or a change of venire, which was granted.
The Pennsylvania Rules of Criminal Procedure express no preference for either a change of venue or a change of venire
as a remedy when the lower court determines that a fair and impartial trial cannot be held before a jury of the county
in which the case was pending, (Pa. R. Crim. Pro 312, Motion for Change of Venue or Venire), and appellant offers no
reason in law or in logic as to why a change of venue would have been a more effective remedy than a change of venire
in the instant case. Appellant sought one of the two remedies he asked for and did not appeal the denial of the change of
venue or the grant of the change of venire, as required by the Pennsylvania Rules of Appellate Procedures, Rule
903(c)(1). Under these circumstances, it is frivolous to suggest that the lower Court erred in failing to grant the motion
for change of venue.”

515 A.2d at 870. This claim is, likewise, frivolous.

b. Motion to Bar the Death Penalty
Guilt phase counsel filed a separate Pre-Trial Motion seeking to bar the Commonwealth from seeking the death penalty. In that

Motion, the defendant contended that the death penalty violates the prohibition on the imposition of cruel and unusual punishment
found in the 8th Amendment of the United States Constitution and Article I, Section 13 of the Pennsylvania Constitution. He also
argued that the method of execution, lethal injection, “may involve unnecessary and wrongful infliction of pain.” Pennsylvania’s
death penalty statute does not violate the Eighth Amendment. Blystone v. Pennsylvania, 110 S.Ct. 1078, 1080, 494 U.S. 299, 301
(1990). (“We hold that the Pennsylvania death penalty statute, and petitioner’s sentence under it, comport with our decisions inter-
preting the Eighth Amendment to the United States Constitution.” Nor does it violate the similar prohibition found in Article I,
Section 13 of the Pennsylvania Constitution. Commonwealth v. Zettlemoyer, 454 A.2d 937, 969 (Pa. 1982). (“For the foregoing
reasons, we hold that the death penalty is not “cruel punishment” within the proscription of Art. I, § 13 of the Pennsylvania
Constitution, and, further, that the sentencing procedures adopted by the General Assembly and set forth at section 9711 of the
Sentencing Code, 42 Pa.C.S.A. § 9711, are permissible under the Constitutions of this state and of the United States.”).

The United States Supreme Court, in Baze v. Rees, 553 U.S. 35, 128 S.CT. 1520 (2008), rejected an 8th Amendment challenge to
the use of lethal injection as the means of imposing capital punishment. More importantly, in Commonwealth v. Baumhammers,
960 A2.d 59 (Pa. 2000), the Pennsylvania Supreme Court held that an argument that lethal injection constitutes cruel and unusual
punishment was not properly before the Supreme Court on the direct appeal from the verdict and sentence.
The Court wrote:

However, the only issues before us are whether Appellant’s conviction is valid and whether his death sentences were
properly imposed. Our inquiry does not extend to the statutory manner by which the death sentence will be imposed, if
it is imposed at all. Until a death warrant has been issued for Appellant, we need not determine the issue of whether the
then-form of execution, whatever it might be, comports with the Eighth Amendment of the United States Constitution and
Article I, § 13 of the Pennsylvania Constitution.

960 A.2d at 95-96. Accordingly, this challenge to the means of carrying out the sentence imposed by the jury and this Court cannot
be raised until the Governor signs a death warrant setting a date for the defendant’s execution.

c. Motion to Suppress Defendant’s Statements.
d. Motion to Suppress Evidence Seized from Computer.

On September 20, 2010 this Court file an Opinion explaining the reasons for the denial of the defendant’s request that the state-
ments he gave to law enforcement officers after his arrest and while he was being treated at a hospital2, and the evidence obtained
as a result of the search of his computer3, be suppressed. The Court made specific factual findings and legal conclusions in that
Opinion as to these two claims. Those matters need not be revisited here.4

e. Discovery of Records of Defense Mitigation Specialist.
The defendant contends that the Court erred in ordering the mitigation specialist retained by the defendant to “turn over to the

Commonwealth expert all notes he had made in his investigation and information gathering process.” The defendant contends that
the mitigation specialist was not a witness but, rather, a member of the defense team and that the information he obtained was
protected by the attorney-client privilege as well as the work product doctrine.

By way of background, the defense retained the services of William Cammarata for the purpose of assisting in the preparation
of mitigating factors and presentation of mitigating evidence on behalf of the defendant. Mr. Cammarata’s responsibilities were
discussed on February 3, 2011 when counsel requested an extension of time to file the Rule 568 Notice of Defense of Insanity
or Mental Infirmity; Notice of Expert Evidence of Mental Condition because Mr. Cammarata had suffered serious injuries in an
accident. During that hearing, the following exchange took place:

THE COURT: All right. As I understand it, Mr. Cammarata’s responsibility is to interview people and gather evidence
in mitigation.

MR. BRENNAN: That’s correct.

THE COURT: Not necessarily to prepare a report–

MR. BRENNAN: Yes, Your Honor.

MS. MIDDLEMAN: Can I add one thing?

THE COURT: Yes.
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MS. MIDDLEMAN: His responsibility also is to prepare a social history for the use of any psychiatric, psychological,
medical personnel who may be asked to render opinions. So he doesn’t—his work will not be used just in the penalty
phase, should there be one, at trial.

THE COURT: Do either of you anticipate that he would ever be a witness? He’s not really going to be a witness.

MS. MIDDLEMAN: That has not yet been determined, but I don’t—it’s not out of the—

THE COURT: Not his principal.

MR. BRENNAN: That is not the usual. Typically does not happen that way.

THE COURT: But his material is necessary and appropriate to be turned over. No psychologists or psychiatrists that
you are prepared to retain.

MS. MIDDLEMAN: Yes, sir.

THE COURT: That’s for a twofold issue, as I understand. Certainly for the penalty phase, if we reach a penalty phase.
And perhaps at this time you’re going to have concluded, and guilt phase.

MS. MIDDLEMAN: Yes. I think it is incumbent upon us to explore any potential defense, and I think it would be the
responsibility of us not to do so.

THE COURT: Once this material is largely completed and turned over to our psychiatric expert, the expert will be
required to write a report to be provided to the Commonwealth and would then be entitled to the expert opinion and
all documentation to prepare a rebuttal if necessary.

(N.T., 2/3/2011, 3-5). Accordingly, the Court was advised, and defense counsel agreed, that the mitigation specialist would be
providing the information he collected to defense experts who, in turn, would prepare written reports setting forth their findings.
And when the Court stated “…the Commonwealth would then be entitled to the expert opinion and all documentation to prepare
a rebuttal if necessary”, neither defense counsel disagreed. (N.T. 2/3/2011, 5) (Emphasis supplied).

Based upon this discussion, the Court set deadlines for the completion of the gathering of the information and submission of it
to defense experts; for the production of the defense report; and for the provision of that report, and all documentation provided
to the defense experts, to the Commonwealth expert for the preparation of a rebuttal. The Court also set a deadline for the
Commonwealth expert reports as well. Thus, as a result of this discussion, the parties understood that the prosecution was entitled
to have, at the time of the penalty phase, access both to the defense expert report and to the information or documentation the
expert relied upon in preparing that report, including any information obtained by the mitigation specialist.

This Court then issued an order directing Mr. Cammarata to provide to the Commonwealth expert, but not to the
Commonwealth’s attorney, any and all information that was provided to the defense experts. Those documents were directed to be
turned over to Dr. O’Brien, the Commonwealth expert, but Dr. O’Brien was specifically prohibited to divulging that information to
the Deputy District Attorney until the conclusion of the guilt phase and the commencement of the penalty phase.

The parties then appeared before this Court on June 13th, at which point further discussions concerning Mr. Cammarata took
place. Defense counsel argued that it violated the defendant’s right to counsel to have Mr. Cammarata provide to the
Commonwealth expert, Dr. O’Brien, reports of interviews that Mr. Cammarata conducted with potential mitigation witnesses. This
Court disagreed, directing the defendant to turn over to the Commonwealth’s expert the reports of any witness Mr. Cammarata
interviewed where those reports were either considered by Dr. Dudley, the defense psychiatric expert, or where the witness inter-
viewed was going to testify. The Court advised defense counsel:

THE COURT: First of all, I’ve reconsidered the issue of statements made to Mr. Cammarata as an investigator by the
defense that are of person or persons who are not going to be called as witnesses, nor are they going to be referred to
by those statements by any psychiatric experts. So if they are going to be referred to by psychiatric experts or form
the basis of a psychiatric expert’s opinion in any way, any way at all, they read them and they considered them, if they
say they read them and considered them, they are discoverable. If you’re going to call them as a witness, they are
discoverable.

(N.T. 6/13/2011, 10). During this discussion, defense counsel represented to the Court that she had, heretofore, provided the
Commonwealth with copies of 14 pages of notes prepared by Mr. Cammarata that were also supplied to the defense expert,
Dr. Dudley. She also represented, however, that since Dr. Dudley had prepared his report, Mr. Cammarata had interviewed other
persons who were going to be presented as mitigation witnesses but whose statements to Mr. Cammarata had not been provided to
the defense experts. It was the statements of these witnesses that the defense argued should not be provided to the Commonwealth
expert. The Court disagreed and ordered that they be provided. All of the notes and the reports of the defense experts were
provided only to the Commonwealth expert, Dr. O’Brien, with the admonition that they not be provided to the district attorney’s
office unless and until the jury returned verdicts that would warrant the holding of a penalty phase.

At the conclusion of the guilt phase, with the verdicts of guilty of First Degree Murder, the Court directed that the parties be
provided with the reports that had been held by the Court under seal. Defense counsel represented that Mr. Cammarata’s notes
had been provided directly to the Commonwealth expert, who was now free to share them with the Deputy District Attorney. (T.T5.
1717). The Court advised the parties that should any dispute arise over the materials exchanged, the Court would be available to
address the matter. The Court was not made aware of any dispute.

The penalty phase began on June 27, 2011. Prior to opening statements, defense counsel advised the Court and the Deputy
District Attorney, off the record, that the defendant would not be presenting any expert testimony regarding the defendant’s
mental state. At the conclusion of the testimony that day, the Court had defense counsel state on the record that this decision had
been made and conducted a brief colloquy with the defendant as to whether this decision was a knowing and voluntary choice by
him. The Court then said: “Accordingly, all copies of reports that were turned over to the Commonwealth shall be returned to the
Court and placed under seal, including their own expert report, returned to the Court and placed again under seal in the event that
they are necessary for any further judicial proceedings.” (T.T. 202). The documents that had been exchanged were provided to the
Court and placed under seal. It was clear, however, that both counsel had a full opportunity to review the materials before they
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were returned to the Court.
In his Concise Statement, the defendant does not differentiate between the two categories of notes from Mr. Cammarata that

were discussed: those that were provided to the defense experts prior to the preparation of their reports and were considered
in preparing those reports; and those that were obtained after the experts had completed their reports and, therefore, were
not considered by the experts. This second group of notes was, according to defense counsel, from interviews of witnesses that
were going to be presented at the penalty phase. The defense simply contends in his Concise Statement that the ordered
disclosure to the Commonwealth’s mental health expert violated the work product doctrine. This claim is without merit for
a couple of reasons.

First, as the defendant never objected or otherwise opposed this Court’s direction that any interview notes provided to the
defense experts also be provided to the Commonwealth’s expert, the claim that that was error is waived. The Post Sentence Motion
is the first time that the defendant voiced any opposition to the disclosure to the Commonwealth expert of the data compiled by
Mr. Cammarata that was provided to the defense experts. As this claim was not preserved prior to that point, it is waived.

Moreover, even had an objection been timely made, it would have been properly overruled. The notes of any interviews
Mr. Cammarata performed that were provided to the defense experts also had to be provided to the Commonwealth expert, along
with the defense experts’ reports. Pa. R. Crim. P. 568 requires that a defendant file a Notice of his intention to present evidence of
mental illness, whether in the guilt or penalty phase. Rule 573, governing discovery, requires that before an expert is permitted to
testify, a report must be provided to the opposing party. In addition to the report, this rule requires the production of the results of
any tests or examinations conducted.

The clear intent of the rule is that not only the conclusions set forth in the report be provided, but that the data upon which the
opinion is based must likewise be provided. The records and other data supplied to an expert, upon which that expert bases their
conclusions, must be disclosed to provide the opposing party the opportunity have their expert evaluate those conclusions and offer
his or her opinion based on the same data. . As noted above, defense counsel represented that Mr. Cammarata was preparing,” …a
social history for the use of any psychiatric, psychological, medical personnel who may be asked to render opinions.” (N.T. 2/3/11,
4). That history was properly disclosed to the Commonwealth expert as it constituted, in part, the facts upon which he would base
his opinion.

Our Supreme Court has observed:

The function of a trial is to determine the truth and, absent some affirmative right or privilege, every person’s evidence
is fair game. In United States v. Nixon, 418 U.S. 683, 709, 94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974), the United States Supreme
Court cogently set forth the role of discovery in eliciting the fact:

We have elected to employ an adversary system of criminal justice in which the parties contest all issues before a court
of law. The need to develop all relevant facts in the adversary system is both fundamental and comprehensive. The
ends of criminal justice would be defeated if judgments were to be founded on a partial or speculative presentation of
the facts. The very integrity of the judicial system and public confidence in the system depend on full disclosure of all
the facts, within the framework of the rules of evidence. To ensure that justice is done, it is imperative to the function
of courts that compulsory process be available for the production of evidence needed either by the prosecution or by
the defense.

Commonwealth v. Pagan, 950 A.2d 270, 283 (2008). The facts contained in the notes of the mitigation specialists’ interviews were
relevant to both the defense experts’ conclusions and those to be rendered by the Commonwealth.

In addition, no privilege applied to those notes as the defendant’s election to file a Notice of his intention to present evidence
of his mental health waived the applicable privileges. The defendant’s claim that the work product privilege precluded disclo-
sure to the Commonwealth’s expert of these materials is baseless. In U.S. v. Nobles, 422 U.S. 225, 95 S.Ct. 2160 (1975), the
Supreme Court held:

The privilege derived from the work-product doctrine is not absolute. Like other qualified privileges, it may be waived.
Here respondent sought to adduce the testimony of the investigator and contrast his recollection of the contested state-
ments with that of the prosecution’s witnesses. Respondent, by electing to present the investigator as a witness, waived
the privilege with respect to matters covered in his testimony.FN14 Respondent*can no more advance the work-product
doctrine to sustain a unilateral testimonial use of work-product materials than he could elect to testify in his own behalf
and thereafter assert his Fifth Amendment privilege to resist cross-examination on matters reasonably related to those
brought out in direct examination. See, e.g., McGautha v. California, 402 U.S. 183, 215, 91 S.Ct. 1454, 1471, 28 L.Ed.2d
711 (1971)

422 U.S. 239-240, 95 S.Ct. 2160, 2171. The privilege, therefore, did not extend in this case to the interview notes that were relied
upon by the defense experts in reaching the conclusions set forth in their reports. Those notes were matters that would have been
covered in the testimony of the defense mental health experts had the defendant presented them as witnesses. Accordingly, it was
proper that the Commonwealth witness have access to the same materials.

To the extent that the defendant is claiming that the Court erred in ordering the production of the notes of interviews of
persons who were called as witnesses in the penalty phase where those notes were not considered by the defense experts, it was
incumbent upon the defendant to advise the Court what witnesses he is referring to and how the alleged disclosure prejudiced the
defendant. He did not do so when this matter was discussed, in his Post Sentence Motions or in his Concise Statement. The Court
is therefore left to speculate which witnesses presented by defendant in the penalty phase were the subject of reports prepared by
Mr. Cammarata which were possessed by the prosecution briefly between the guilty verdicts rendered on June 25 and the Court’s
direction that those materials be returned to the Court when the penalty phase commenced on June 27.

The record of the penalty phase established that as soon as the defendant advised the Court that he did not intend to present
expert testimony in the penalty phase, the Court ordered, over the Commonwealth’s objection, that all materials that had been
disclosed to the Commonwealth expert in anticipation of his use as a rebuttal witness be returned to the Court and placed under
seal. The expert reports, and notes of all interviews, were returned by the Commonwealth and remain in the Court’s possession.
(P.T. 196-198). They were not, therefore, in the possession of the prosecutor when those witnesses testified. The record of the pros-
ecutor’s cross-examination of the penalty phase defense witnesses does not include any references by the prosecution to prior



page 150 volume 161   no.  8

statements the witnesses may have made. A defendant is required to identify the issue with enough specificity to allow the Court
to identify the claim and address it in its 1925 (b) Opinion. The failure of the defendant to identify the witnesses whose statements
he claims were improperly disclosed to the Commonwealth, along with his failure to explain how he was prejudiced thereby, makes
it impossible for this Court to address this claim and results in a waiver of this claim.

In addition, this claim is without merit due to the absence of any prejudice to the defendant. As was pointed out above, the pros-
ecution did not impeach, or attempt to impeach any of these witnesses on the basis of any statements they may have made to the
mitigation specialist. Even if Mr. Cammarata’s notes of his interviews of certain witnesses were subject to the work product
doctrine and, therefore, not discoverable by the Commonwealth, the defendant has not explained what prejudice he suffered.
There is no evidence that any of the information allegedly protected by the work product doctrine was introduced into evidence by
the prosecution or used to impeach any defense witness. The defendant has not pointed to a single incident where the prosecution
used, in any manner, the evidence he claims to have been improperly disclosed. In the absence of any harm from that compelled
disclosure, regardless of whether the Court was right or wrong in ordering it, the defendant is not entitled to relief.

II. TRIAL - GUILT PHASE CLAIMS
f. Jury Questionnaires.

The defendant complains that the Court erred in not using a written questionnaire to make inquiry of potential jurors. He claims
that the use of a written questionnaire would have “…permitted the jurors to be more forthright in their answers and provided
counsel greater information in aiding them to select a fair and impartial jury in this case.” This claim is a vague and lacking in the
specificity required of Statements of Errors Complained of an Appeal. If a Rule 1925(b) statement is too vague, the trial judge may
find waiver and disregard any argument. Lineberger v. Wyeth, 894 A.2d 141 (Pa.Super.2006). The Superior Court wrote in
Lineberger,

When a court has to guess what issues an appellant is appealing, that is not enough for meaningful review. When an appel-
lant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the trial court is impeded
in its preparation of a legal analysis which is pertinent to those issues. In other words, a Concise Statement which is too
vague to allow the court to identify the issues raised on appeal is the functional equivalent of no Concise Statement at all.
While [ Commonwealth v. Lord, 553 Pa. 415, 719 A.2d 306 (Pa.1998) ] and its progeny have generally involved situations
where an appellant completely fails to mention an issue in his Concise Statement, for the reasons set forth above we
conclude that Lord should also apply to Concise Statements which are so vague as to prevent the court from identifying
the issue to be raised on appeal. In the instant case, Appellant’s Concise Statement was not specific enough for the trial
court to identify and address the issue Appellant wished to raise on appeal. As such, the court did not address it. Because
Appellant’s vague Concise Statement has hampered appellate review, it is waived.

Id. at 148.

If the defendant is claiming that one or more of the jurors selected in this matter were “less than forthright” and, therefore, he
was deprived of a fair trial, it was incumbent upon him to identify the juror or jurors and specify how they were less than forth-
right. If he contends that there were questions he was not allowed to ask a juror or jurors, he must identify those questions. Simply
claiming that by using a written questionnaire he would have secured better jury does not satisfy the requirement that he specify
how he was prejudiced. While voir dire related to the discovery of grounds for challenges for cause will certainly aid counsel in
exercising peremptory challenges, counsel is not entitled under Pennsylvania law to ask questions intended solely to aid the exer-
cise of peremptory challenges. Commonwealth v. Slocum, 559 A.2d 50, 53 (Pa.Super., 1989). That seems to be the basis of this claim:
that the defendant would have been better able to exercise his peremptory challenged. That claim is meritless.

g. Direct Examination of Tameka Phillips.
Next, defendant claims that the Court erred in overruling counsel’s objection to the Commonwealth asking its witness, Tameka

Phillips, “What kind of training do you have?” during direct examination.6 Tameka Phillips is the daughter of Officer Eric Kelly
and was in his car on the morning of April 4, 2009 when there was a radio broadcast indicating that Officers Sciullo and Mahyle
were responding to a domestic call a few blocks from her and her father’s house. Officer Kelly dropped his daughter at home and
went to back up his fellow officers, though he was off duty and on the way home when he heard the call.

Defense counsel objected to this question on the basis of relevance. In his Concise Statement, counsel actually argues that allowing
her to answer this question “…unfairly bolstered the credibility of the witness…” and prejudiced the defendant by arousing the
emotions and passions of the jury. This claim is baseless. There is nothing improper about a witness introducing themselves to the
jury with references to their name, age, family background, educational background and occupation. All of those are factors that
may affect a juror’s assessment of an individual’s credibility and candor as a witness.

h. Michelle A. Ostrowski’s 911 Call.
Michelle Ostrowski lived across the street from the defendant. At approximately 7 a.m. she heard popping noises outside and

went to her window to investigate, testifying that she saw “someone lying in the walkway at the Poplawski residence and the defen-
dant’s mother standing in the driveway”. (T.T., 115) Eventually, she realized that there were police cars in front of the house and
that the individual lying in the walkway was a police officer. She noticed what appeared to be blood on the walkway. She immedi-
ately called 911 and described what she was observing from her home. She testified to those observations, and the Commonwealth
moved for the admission of Exhibit 13, a tape of her call to 911. Defense counsel’s hearsay objection was overruled and the tape
was played for the jury.

After the tape was played, defense counsel renewed the objection and a sidebar discussion took place. The Court noted that the
tape was largely inaudible. Defense counsel did not disagree, but stated that you could hear sobbing and yelling from Ms.
Ostrowski, including her exclamation “Oh my God” a number of times. (T.T. 124-125) The Court again overruled the objection.

The 911 tape was admissible as a present sense impression. Pa. R. Crim. P. 803 (1). Commonwealth v. Cunningham, 805 A.2d
566 (Pa.Super. 2002). In Cunningham, the Court held that the tape of a 911 call made by witnesses to a robbery was admissible as
a present sense impression. The present sense impression exception to the hearsay rule permits testimony of declarations concerning
conditions or non-exciting events observed by the declarant. Commonwealth v. Harper, 614 A.2d 1180, 1183 (1992). The observa-
tion must be made at the time of the event or so shortly thereafter that it is unlikely that the declarant had the opportunity to form
the purpose of misstating his observation. Commonwealth v. Blackwell, 494 A.2d 426, 431 (1985). In addition, the present sense
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impression does not require that the comments be made to another person also present at the scene, but may be made over the
telephone. Commonwealth v. Harris, 658 A.2d 392, 395 (1995). Here, the witness was describing the events as they were occurring.
Clearly, she did not have the opportunity to reflect on what she saw and form a purpose for misstating her observation. The fact
that she was available as a witness was immaterial.

i. Paramedic Michel Abbit’s Testimony
Defendant next argues that the Court should have sustained his objection when the prosecutor asked paramedic Michel Abbit

why it took 43 minutes before he was able to provide medical treatment to Officer Kelly. The Court overruled the objection and
Abitt testified:

We were told by our Division Chief that the patient was undercover at the car being attended to by a second police officer,
and a rescue was being arranged for him. Once there were enough squad members on the scene, they used a police van
at great risk to rescue the two officers.

(T.T. 347). The defendant’s claim that this was inadmissible hearsay is without merit. The testimony was not offered for the truth
of the matter asserted but simply to explain Abbit’s course of conduct. “It is well established that certain out-of-court statements
offered to explain the course of police conduct are admissible because they are offered not for the truth of the matters asserted
but rather to show the information upon which police acted. Commonwealth v. Chmiel, 889 A.2d 501, 532 (Pa. 2005).

j. Expert Witnesses Testifying Beyond Scope of Reports.
The defendant claims that, at several points in the Commonwealth case, their experts were permitted to testify beyond the scope

of their reports. Before turning to the specific claims, the Court would note that: “An expert’s testimony is within the fair scope of
his or her report if the report sufficiently apprised the opposing party of the expert’s theory such that the opponent can prepare a
meaningful response.” Schaaf v. Kaufman, 850 A.2d 655, 666 (Pa. Super. 2004). To warrant a sanction, a party must actually be
prejudiced by the deviation between the report and the actual testimony. Whitaker v. Frankford Hospital of the City of Philadelphia,
984 A.2d. 512, 522 (Pa. Super. 2009). The decision to admit such testimony will only be disturbed on appeal if the Court abused its
discretion when admitting it. Commonwealth v. McCloskey, 835 A.2d 801, 810 (Pa. Super. 2003). In order to preserve an objection
to the admission of testimony, the objection must be made when the challenged testimony is offered and a general objection, made
prior to challenged testimony without specific reference to the objectionable testimony, results in waiver of the challenge.
Commonwealth v. Shank, 883 A.2d 658, 669 (Pa. Super. 2005).

1. Karl E. Williams, M.D.
First, the defendant contends that Dr. Williams’s testimony regarding the death of Officer Kelly went beyond the scope of his

report when he testified to the order in which the wounds were incurred. Defense counsel contended that the autopsy report stated
that “…the locations of injuries and directions of the projectile wounds described above are based on the standard anatomical body
position and may or may not reflect the position of the decedent at the time of the shooting… [and] …the numbers assigned to each
wound are for the purpose of description and do not indicate order.” (T.T. 263). When Dr. Williams was asked if he could determine
which “…grouping of gunshot wounds on Eric Kelly’s body were administered first,” defense counsel objected and the objection
was overruled. (T.T. 264). Dr. Williams did not testify as to the order in which the wounds were inflicted; he identified which wound
was fatal and which grouping of wounds were not. In fact, he told the jury: “When we’re creating our reports, we don’t necessarily
label the gunshot wounds in any sequence that we know they occurred in because often, as I said, we may not know in many cases.”
(T.T. 267). He went on to state, however, that the wound identified by the number “1” occurred after the grouping of wounds to his
left leg because it was the “single most lethal of the wounds he received…” and “was most inevitably fatal.” (T.T. 267, 271).
Accordingly, this testimony was not beyond the scope of the report in that the report identified this wound as the fatal wound. The
opinion that this wound was incurred after those to the left leg was within the fair scope of the report in that this wound was almost
immediately incapacitating. The objection to Dr. Williams’s opinion that the wounds to the leg were incurred while he was out of
the care while those to the right leg were incurred while in the car was also properly overruled. Those opinions were within the
fair scope of the report.

2. Todd Lukasevic, M.D.
During the testimony of forensic pathologist Todd Lukasevic, M.D., defense counsel objected to Dr. Lukasevic testifying as to

the position of Officer Stephen Mahyle when he was shot, contending that the autopsy report did not include that opinion. (T.T. 567).
The Court overruled the objection, stating:

I don’t know that it’s a surprise opinion, because I don’t think you need to be a forensic pathologist to figure out if the
bullet goes straight, you either have to be standing up, sitting down or on the ground. I mean, it’s simple. That’s not -- you
know, this isn’t -- this is pathology, but this isn’t even rocket science, so the objection is overruled.

(T.T. p. 567). The conclusion that the victim’s body was positioned so that the gun would be pointed straight at him, based on the
straight trajectory of the bullet as it passed through the victim’s body, was certainly within the fair scope of a report that described
that trajectory. Moreover, the other evidence admitted at the trial, including the testimony of Alfred Lepras, put the defendant on
notice that the Commonwealth would contend that the defendant shot Officer Mahyle as he lay on the sidewalk. The defendant
could hardly claim surprise at this testimony from the pathologist. The objection was properly overruled.

3. Abdulrezak Shakir, M.D.
Dr. Shakir, the forensic pathologist who performed the autopsy on Officer Paul Sciullo, testified that the size of one of the

entrance wounds on the victim meant that it had to have been inflicted by a projectile larger than a regular bullet and was consis-
tent in size with wounds he knew to have been inflicted by a rifled slug. (T.T. 891-892). Once again, the doctor’s report, in its
description of the size of the wound, placed the defendant on fair notice that this opinion might be offered. If the defendant wanted
to be able to offer a contrary opinion as to the nature of the projectile that would have caused that wound, his counsel could have
hired their own forensic expert. As there was little doubt that the defendant was the person inflicting the wounds suffered by all
three murder victims, it is not surprising that counsel did not seek to contest the findings of the forensic pathologists. Moroever,
the defendant admitted in his statement to police that he shot Officer Sciullo with a rifled slug. Accordingly, defendant cannot claim
to have been surprised by this testimony.
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4. Robert Levine
During Dr. Levine’s testimony the defendant objected and the following discussion took place at sidebar:

MS. MIDDLEMAN: I have sat through seven, eight opinions from Dr. Levine that are not contained within his lab report.
Eight of them. I am now starting No. 9. I don’t know what I am supposed to do with this information. I gave an opening
statement saying that the physical evidence didn’t match my client’s statement, and the prosecution is now bringing in
ten different opinions that I’ve never heard before. It’s prosecutorial misconduct, and I move for a mistrial. I can’t imagine
they had the gall to object to a suppression motion being late, and they are bringing opinions in the middle of trial. I don’t
know how to defend against this. I’m sorry. It’s never happened before.

THE COURT: Motion for mistrial is denied. Dr. Levine, you had an opportunity to interview him. He’s not doing anything
that I see that’s beyond the scope of his report. He’s a ballistics expert. He tells you where bullets go and where they came
from, and that’s exactly what he’s doing.

MS. MIDDLEMAN: And identifies what kind of bullet they are, and I had no idea prior to him beginning to testify that–

THE COURT: We’ll take a break, give you a 20-minute break before you have to cross-examine.

MS. MIDDLEMAN: If I may, I asked Dr. Levine yesterday if there were going to be any surprises for me today, if he was going to be–

THE COURT: How does he know when you’re going to be surprised?

MS. MIDDLEMAN: I said, are you going to be offering any opinions that are not in your report?

MR. TRANQUILLI: Your Honor, if I might, what I am finishing up with is the diagram, asking simply Dr. Levine to explain
it. If a bullet goes in the hall, you had to be on this side of the hole. You couldn’t be on the other end of the hole. This is
just trajectory and flight paths.

(T.T. 1110-1112).

The Court would first note that any challenge to the seven or eight opinions that counsel “sat through” prior to the objection in
the above passage, without objecting, are waived due to her failure to object. Her objection to Dr. Levine testifying as to trajectory
and flight paths was properly overruled. Dr. Levine was simply testifying to the trajectory of the bullets. In this particular instance,
he was describing the trajectory of Commonwealth Exhibit 356, a .40 caliber bullet fired from Officer Mahyle’s gun. After describing
the path that projectile took (T.T. 1096-1097) he was then asked where Officer Mahyle would have been standing when he fired his
gun for the bullet to have passed through the wall as it did and be found where it was found. (T.T. 1112). The opinion he was offering
as to where Mahyle had to have been standing for the bullet to travel the path it did was certainly within the scope of a report that
identified that trajectory.

Defense counsel also objected to Dr. Levine’s offering an opinion that chips in a concrete slab removed from the sidewalk of
the defendant’s home could have been caused by projectiles fired from a weapon. (T.T. 879-880). Counsel had photographs of the
concrete slab and had the opportunity to examine it herself. It could hardly come as a surprise to her that a ballistics expert would
offer the opinion that chips in that slab may have been caused by bullets fired into it. The slab was where Officer Mahyle lay as,
according to witnesses, the defendant fired into his body. That some of those bullets may have missed their intended target, the
prone officer, and struck the concrete around him, could not have been a shocking surprise to counsel.

k. Defendant’s Racial Epithets.
The defendant next complains that he was prejudiced when the Court permitted the Commonwealth to play for the jury excerpts

from discussions the defendant had with a 911 dispatcher and two officers, including the police negotiator, Craig Campbell,
during which the defendant uttered racial epithets. Defense counsel identified the three comments to which she objected:

I’m going to go to jail and fight niggers for the rest of my life. That’s at 124 into the tape. At 1240, I’m just going to go to
jail and fight niggers for the rest of my life, and at 1812, I’m just going to have something -- I didn’t get the exact words.
I’m just going to have to end up having to bite niggers dicks off and fight for the rest of my life.

(T.T. 312). The Court initially sustained the objection and directed the prosecutor to not play those portions of the tape that
contained racial epithets. (T.T. 317). Later, however, the Court advised the parties that it was reconsidering that ruling, stating:

The problem is not that it is relevant. Clearly I would agree with you that there is a very difficult issue as to whether
it’s relevant or not. But the problem is it appears to be contextual, meaning it’s there in virtually everything that’s going
on and being said. But there are several cautionary instructions, one dealing with inflammatory photographs, one deal-
ing with evidence of other crimes which have melded together, and I’ve got about a paragraph and a half here that I can
tell them essentially that they are not to regard the evidence as…

(T.T. 360). The tapes were actually admitted as three different exhibits and were offered during the examinations of the witnesses
who had the discussion with the defendant. Commonwealth Exhibit 93 was admitted during the testimony of the 911 operator,
Kathy Cornel. Before it was played for the jury, the Court gave the following instruction:

For the record, ladies and gentlemen, this is -- before you put the headsets on, this is another one of these supplemental
instructions. Keeping in mind that you are to be the judges of the facts and be fair and dispassionate and impartial in all
matters. You will hear statements attributed to the defendant in this tape-recording that contain racial epithets. These are
gratuitous comments made in the context of the conversation and the events occurring at the time. Because they are prej-
udicial racial comments, you must not allow them to stir up your emotions to the prejudice of the defendant. You must not
regard this evidence as showing that the defendant is a person of bad character from which you might be inclined to infer
that he’s guilty of any of the crimes charged here.

If you ultimately find the defendant guilty of any offense, it must be based upon evidence of proof by the
Commonwealth beyond a reasonable doubt and not on the basis of any offensive language from which you might infer a
racist attitude. You may proceed.
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(T.T. 496). Commonwealth exhibit 94 was played during the testimony of Ms. Cornell’s shift commander at the 911 Center, Bob
Sabo. (T.T. 507). The Court told the jury that the same cautionary instruction he gave when exhibit 93 was entered into evidence
applied. (T.T. 508). The exchange with the police negotiator, Sergeant Campbell, was on Exhibit 95 and was played, with the same
cautionary instruction, during his testimony. (T.T. 523-524).

The jury was properly cautioned to not allow the fact that the defendant uttered racial epithets to affect their ability to judge
the facts of the case fairly. “A pillar upon which our system of trial by jury is based is that juries are presumed to follow the instruc-
tions of the court.” Commonwealth v. Means, 773 A.2d 143, 157 (Pa. 2001). The defendant has offered nothing to suggest that this
jury did anything other than follow the instructions this Court provided regarding their consideration of this evidence.

This trial involved the brutal and senseless murder of three police officers responding to a request for assistance from the
defendant’s mother. They heard heartbreaking testimony about how these officers were gunned down without mercy. They saw
photographs of the crime scene, of two of the officers lying dead in front of the defendant’s house and of the officers’ brutalized
bodies taken after autopsy. They heard the defendant’s various inculpatory statements, made during the incident and after he was
in custody and advised of his rights. He freely admitted that he killed the police officers and that he intended to do so. The sugges-
tion that because the jury heard the defendant utter racial epithets their ability to render a fair verdict was impaired is absurd.

l. Evidence that Defendant Visited Stormfront..
The prosecution sought to introduce a document that listed all of the websites that were visited on the defendant’s laptop com-

puter between 3:30 a.m. and 5:30 a.m. the morning of the incident. Among these websites was Stormfront.org, a white supremacist
group. The defendant argued that allowing the jury to know this was unfairly prejudicial. The Court disagreed, stating:

I’m going to allow this to be introduced because it shows what he was doing immediately prior. If he were drinking beer,
taking drugs or if he were doing those things, Commonwealth would be entitled to show that too. It will come in without
any further comment about it. The jurors can make whatever appropriate inferences they feel.

(T.T. 872). The Court cautioned that the detective through whom this evidence would come in should only describe the websites
“briefly and quickly.” (T.T. 872). When Detective Haney testified about Stormfront, he said:

StormFront.org is a white nationalist website that presents itself for discussion as a discussion board in various venues,
such as white nationalism, anti-Semitism, and also has portions of it in which merchandise is available for sale.

(T.T. 965-966).

The reference to Stormfront.org was brief and provided very little information about the content of that site. It was relevant to
show what the defendant was doing in the hours before he killed the three officers. The defendant could not have been prejudiced
by this brief reference to this site.

m. Officer Sciullo’s Religious Medal.
Next, the defendant complains that the admission of a photograph of a medal that Officer Paul Sciullo was wearing when he was

shot. It had blood on it. The photograph was admitted as Commonwealth Exhibit 413 (T.T. 921). The defendant argued that the
admission of the photograph was error as it was not relevant and that the defendant’s right to a fair trial was prejudiced. The
photograph was part of the inventory of items taken during the autopsy of Officer Sciullo. While not particularly relevant, it was
certainly not prejudicial.

n. 3D Animation
The Commonwealth introduced a computer generated animation to illustrate its theory of how these offenses occurred.

(Commonwealth Exhibit 532). The defense stipulated to its admissibility. (T.T. 1402). It was identified and marked during the
testimony of Jason Cabelli, an application engineer for CAD Microsystems, Inc. (T.T. p. 1407). It was not, however, moved for
admission at that time. He described the animation as: “…an interactive presentation which includes the three dimensional
model which has been created—used to create a 3D rendering, in addition to an interactive presentation with links to photo-
graphs.” (T.T. 1408).

The admissibility of this exhibit was addressed at the pre-trial hearing held June 13, 2011. Defense counsel stated:

As a result, Mr. Tranquilli very courteously showed me today his CGA, computer generated animated exhibit, and I do
not intend to lodge an objection at this time to the exhibit, with the exception of one small addition. What this exhibit is
is an overview of how the Commonwealth believes that the crime occurred on April 4, 2009. The portion of it to which I
object is a small audio clip at the end wherein the radio show, the Eddie and Po Show, is superimposed at the very end of
the exhibit.

(N.T. 6/13/2011; p. 2). Accordingly, defense counsel had an opportunity to examine this evidence and to make any objection to it
prior to trial, which, pursuant to Commonwealth v. Serge, 896 A.2d 1170 (2006), is the preferred manner of addressing the admis-
sibility of this type of demonstrative evidence. Counsel stated that she had no objection.

Then, at trial, when the prosecutor informed the Court that the defense “…has stipulated to Commonwealth Exhibit 532…”,
defense counsel did not disagree. (T.T. 1402). While there was concern expressed by defense counsel over her ability to cross-
examine Mr. Cabelli, she did not make an objection to the admissibility of this exhibit at that time. (T.T. pp. 1410-1419). Defense
counsel then proceeded to cross examine Mr. Cabelli, eliciting from him that items were placed in the animation based both on
photographs and other documentation of the crime scene and based on what he was told by the prosecution. (T.T. p. 1425-1427).
Mr. Cabelli testified, “Everything that was placed was based on meetings with the prosecutors who gave us direction based on the
forensic reports, the defendant’s confession and photographs.” (T.T. 1427).

It was not until Detective Joseph Smith’s testimony, when the Commonwealth moved for the admission of the exhibit, that
defense counsel objected. (T.T. 1482). The objection was overruled and the Court instructed the jury as follows:

Ladies and gentlemen, parties in the case are permitted to use photographs, drawings and other exhibits to illustrate
events they are attempting to make in a case. This is what we refer to as demonstrative evidence. It isn’t substantive
evidence. It demonstrates something as opposed to substantive, since it is offered merely to demonstrate or illustrate a
point rather than as actual proffer of the point.
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With the advent of the digital age, computers are now used to produce this type of demonstrative evidence. You heard
from the previous witness – described how he produced the three dimensional drawings with a computer software and
thereafter transformed them into this DVD to produce moving images which will be played for you.

What you’re about to be shown is commonly referred to as a computer generated exhibit. There are two types. The
first type is what we call a simulation. The second type is what we refer to as an animation. In a simulation, data is entered
into a computer which is pre-programmed to perform certain calculations by applying, for example, the laws of physics,
mathematical formulas and other scientific principles in order for the computer itself to draw conclusions in an attempt
to recreate an incident. The end product represents the computer program’s conclusion of what happened.

In contrast, an animation is simply a graphic depiction or illustration based upon investigation, computation and
analysis. With an animation, the computer does not perform any scientific calculations or develop opinions. An animation
consists of computer generated drawings which are assembled frame by frame, and when viewed essentially produce the
image of motion.

Understand that what you are about to view is an animation and not a simulation. This computer generated anima-
tion is a demonstrative exhibit, not substantive evidence, and is offered solely as an illustration of the Commonwealth’s
version of the events. You should not confuse art with reality and should not view the animation as a definitive re-creation
of the actual incident.

Series of pictures which have been drawn by the computer and transferred onto the tape for your review are no
different from a witness sketching a series of drawings on paper and then fanning those pages to portray moving images.

Remember, the demonstrative animation is only as good as the underlying testimony, data and assumptions that serve
as the basis for its images. And the computer maxim, garbage in garbage out, applies equally to computer animation. Like
all other evidence in the case, you may accept it or reject it, that is, the computer generated animation, in whole and in
part, and it’s for you to decide if it’s based on facts that you have heard.

(T.T. 1482-1484).

Any objection to the admissibility of Commonwealth Exhibit 532 is waived. Defense counsel advised this Court that she had
viewed the CGA and had no objection to its admissibility. Even if she had objected in a timely manner, her objection would have
been overruled. The Supreme Court held in Serge: “We determine that, for the reasons below, a CGA is admissible evidence in this
Commonwealth. In particular, CGA evidence must be weighed by the same criteria of admissibility; namely, probative value
versus prejudicial effect to which all other evidence is subject.” Supra. at 1176. The CGA was clearly probative. It was based on
photographs of the crime scene, forensic analysis and the defendant’s own statement to law enforcement in which he described his
actions. It was properly authenticated. The jury was made aware that it was based, not only on evidence introduced by the
Commonwealth, but also on direction from the prosecution team. Finally, the Court provided the jury with instructions that were
nearly identical to those provided by the trial court in Serge which, according to the Supreme Court, “…ensured that the jury
comprehended the nature of the CGA and would not mistake it for fact, but could only rely upon it to the extent they credited the
underlying testimony.” At 1187. The Court did not err in admitting Commonwealth Exhibit 532.

o. Sufficiency of the Evidence.
The defendant contends that the evidence was insufficient to sustain the convictions for first degree murder because the

evidence did not prove beyond a reasonable doubt that the defendant was, in fact, the person who shot Officers Sciullo and Mahyle.
He also argues that the evidence was not sufficient because the Commonwealth failed to establish that he did so with the requisite
mental state to sustain a conviction as his acts were not deliberate and premeditated but rather a spur of the moment reaction to
the situation.

The Superior Court set forth the well known test for evaluating a challenge to the sufficiency of the evidence in Commonwealth
v. Passmore, 857 A.2d 697, 706 (Pa. Super 2004):

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of
the evidence.

In a First Degree Murder prosecution:

A specific intent to kill can be inferred from the circumstances surrounding the incident. Because a person generally
intends the consequences of his act, specific intent to kill may be inferred from the fact that the accused used a deadly
weapon to inflict injury to a vital part of the victim’s body.

Commonwealth v. Sattazahn, 631 A.2d 597, 602, (Pa. Super. 1993), appeal dismissed, 652 A.2d 293 (Pa. 1994).
The evidence in this case was clearly sufficient to prove, beyond a reasonable doubt, that the defendant killed Paul Sciullo,

Stephen Mayhle and Eric Kelly and that he specifically intended to do so. Two neighbors, Joann Devinney and Alfred Lejpras, were
brought to their windows that morning by the sound of gunshots. Devinney saw the bodies of the police officers lying in the door-
way and at the foot of stairways to the defendant’s front door and saw the defendant standing nearby holding a rifle. (T.T. 68-79).
Lejpras saw the defendant stand in his doorway and shoot Officer Mayhle as he lay on the sidewalk. He said he saw Officer
Mayhle’s body “twitch” as it was struck by bullets fired by the defendant from his front door. (T.T. 84-96). They both positively
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identified the defendant. Both were familiar with him.
A friend of the defendant’s, Michael Bogert, testified that after he heard what was happening at the defendant’s house, he called

him and asked him what he was doing. The defendant responded, “I shot three cops. Like, I’m probably going to bleed to death or
go to jail for the rest of my life.” (T.T. 487). 911 dispatcher Kathy Cornell testified that she received a call from someone identifying
themselves as Richard Poplawski. The defendant told her that “…he wasn’t going to shoot any more police officers…” (T.T. 498).
The tape of that call was admitted into evidence (Commonwealth Exhibit 93) and played for the jury. There was no dispute that it
was the defendant’s voice. Her supervisor, Robert Sabo, took over the call and also spoke with the defendant. At on point, the defen-
dant told him, “I can still fight you guys if you want…” (T.T. 511). The tape of that discussion was also admitted, as Commonwealth
Exhibit 94, and played for the jury. Eventually, the defendant’s call was patched through to Police Sergeant Craig Campbell, a
trained negotiator. A tape of his discussion with the defendant was admitted as Commonwealth exhibit 95 and played for the jury.
The defendant made several admissions during this discussion. He said, “I’m done shooting innocent police officers right now…”
(T.T. 527). When Campbell asked him about Officer Sciullo, the defendant told him “…not to worry about him because I shot him
with a 12-gauge and something else and not to worry, that he was dead.” (T.T. 528). Eventually, the defendant agreed to surrender
while talking with Sergeant Campbell and was taken into custody.

After the defendant surrendered, he was taken by ambulance to Presbyterian Hospital for treatment of a wound to his leg.
Officer Thomas Duffola was assigned, along with another officer, to guard the defendant. As they stood outside the defendant’s
room, he called to them “I’m sorry I killed three of your friends today.” (T.T. 1337). Later, he yelled to them, “I should have killed
more of you.” (T.T. 1343). Still later, the defendant said:

He stated that the one officer was brave today. He shot me in the vest. He shot me in the chest, but I had a vest on. He
could have ended it all. He continued to state the other officers had done very well. They were able to shoot through my
window and disable my rifle. Something along the lines of those officers did not deserve this. I know I’m feeling bad for
myself, but I didn’t have the balls to stand up and take the bullet. I’m not a criminal. However, I’m going to be spending
the rest of my life in prison biting off dicks. How did this happen?

(T.T. 1348).

The defendant also gave a formal statement to Detective James R. Smith. After being Mirandized, he explained to Detective
Smith what happened that day. He said that when he heard his mother calling the police after they had argued, he put on his
bullet proof vest for “his intended battle” and armed himself. (T.T. 1448). When his mother saw him armed, she said “C’mon, you’re
not going to do this.” He told Detective Smith that he thought to himself, “Come on with it…like he was ready for it.” (T.T. 1451).

He told Smith that he picked up his 112-gauge and walked into the living room. When he saw Officer Paul Sciullo at the door,
he fired from his hip, striking the officer. He retreated to the kitchen when the shotgun jammed and, after clearing the jam,
returned and fired at the other officer, Stephen Mayhle. Mayhle fired back, striking the defendant in the chest. The bulled did not
penetrate the vest, however, and he and Officer Mayhle exchanged gunfire as Mayhle charged into the house. (T.T. 1453). The
defendant was struck in the leg and returned fire through the walls before retreating to his bedroom where he retrieved an AK-47
with a 40 round magazine. He went to the front door with the AK-47 and saw a white SUV pull up with an officer, Officer Kelly,
inside. He fired into the door of the vehicle and saw Officer Kelly stumble to the rear of the car, returning fire with his duty weapon.
(T.T. 1455). He went to the rear of the house to see if any other officers were there. He returned to the front door, stood over Officer
Sciullo and, not being sure if he was dead, shot him in the neck. He also saw Officer Mayhle lying at the bottom of the porch steps
and, concerned that he may have just been “playing possum”, shot him several times. He then fired again at Officer Kelly as he
lay in the street behind his car. Officer Kelly never returned fire after that. (T.T. 1455-56).

The defendant continued to survey the street, looking for police officers. When he saw another officer behind the white SUV, he
fired at him. (T.T. 1457). As he did not see this officer again, he thought he had killed him. (T.T. 1458). After assessing the two
wounds inflicted on him by Officer Mayhle’s heroic attempt to stop him, he noticed the police armored vehicle approach, the
B.E.A.R., and opened fire on it, firing directly at the two officers he saw behind the front windshield. (T.T. 1459). After his AK- 47
was disabled from a shot by a police sniper, he fired his .357 magnum out the window. As he began to feel weak from the loss of
blood, he contemplated suicide but decided he would rather spend the rest of life in prison where he could “…read, friends can
visit and maybe write a book.” (T.T. 1464).

Detective Smith took notes as he interviewed the defendant. After the interview was complete, he gave the defendant an oppor-
tunity to review the notes, make corrections and add statements. Using red ink, the defendant made corrections, wrote a paragraph
at the end and initialed both. He signed and dated the notes. (T.T. 1468).

The forensic evidence, including that collected from the crime scene and the results of the autopsies of the three officers killed,
and the testimony of the eyewitnesses to the incident, largely corroborated the defendant’s version of events. Officer Sciullo was
struck with a rifled slug from a shotgun; Officer Mayhle was struck by rounds from an AK-47 as he lay on the sidewalk; Officer
Kelly was struck in the left side of his body when shot through the driver’s side of his car. The defendant’s vest had the bullet fired
from Officer Mayhle’s service weapon embedded in the front, in an area over the defendant’s heart. The defendant had a bruise
on his chest in the same location.

To say that this evidence was overwhelming would be an understatement. The defendant’s action were witnessed, he admitted
to what he had done while the standoff was ongoing and he gave a complete confession. He lay in wait for these officers and killed
them without warning; without emotion and without remorse. He intended to kill them as he intended to kill Officer McManaway,
who ran to the aid of Officer Kelly as he lay behind his car, bleeding to death. He intended to kill the two officers in the front of
the B.E.A.R. His actions this day were coldly calculated to do as much damage to law enforcement as possible. The evidence was
sufficient to prove him guilty of every charge on which the jury returned verdicts of guilty.

III. TRIAL – PENALTY PHASE ISSUES
Before turning to the specific claims raised regarding the penalty phase of this trial, the Court will discuss certain legal prin-

ciples relevant to most of the issues raised regarding the penalty phase.
Pursuant to Pennsylvania Rule of Criminal Procedure 605 (B), “When an event prejudicial to the defendant occurs during the

trial, only the defendant may move for a mistrial; the motion shall be made when the event is disclosed.” Appellate Rule 302 (a)
provides: “Issues not raised in the lower court are waived and cannot be raised for the first time on appeal.” Finally, Pa. R. Evid.
103 requires that a timely objection or motion to strike, stating the specific ground for the objection if it is not apparent, in order
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to preserve the claim for review. An objection is timely only if it is raised as soon as the ground for objection is known or should
be known. The failure to make contemporaneous objections during a capital murder trial will waive the defendant’s claims of pros-
ecutorial misconduct. Commonwealth v. Freeman, 827 A.2d 385 (Pa. 2003). Preservation is absent without proper objection
because of the aforementioned principle of waiver. Commonwealth v. Spotz, 18 A.3d 244, 278 (Pa. 2011) (asserting as elementary
that issues not preserved in the record will not be subject to review).

Therefore, in general, claims in a capital murder trial are waived and unreviewable if they are not properly raised through timely
objection. Commonwealth v. Harris, 884 A.2d 920, 926 (Pa. Super. 2005) (indicating failure to object to prosecutorial misconduct at
capital trial constituted waiver and that asserted harmful prejudice was absent even when the Court admonished the prosecutor
for his conduct because curative instruction cured any error); see Commonwealth v. Chamberlain, 30 A.3d 381, 422 (Pa. 2011) cert.
denied, 132 S. Ct. 2377 (U.S. 2012) (holding defendant’s failure to object to prosecutorial misconduct in an allegedly improper
attempt to influence two witnesses waived because claim not preserved in record); see also Commonwealth v. DeJesus, 860 A.2d
102, 109 (Pa. 2004) (holding defendant waived on appeal his claim that the Trial Court improperly admitted inadmissible reputa-
tion testimony because of failure to timely object).

Attorney statements, questions, and arguments are not considered evidence that may be weighed by a jury in the course of juror
deliberations. Commonwealth v. LaCava, 666 A.2d 221, 231 (Pa. 1995). Accordingly, jurors receive appropriate Trial Court instruc-
tion(s) to that effect and are presumed to follow any such instruction(s). Id. Generally, the prosecutor is permitted to vigorously
argue his or her case so long as the arguments are supported by the evidence or any reasonable inferences therein. Id. Therefore,
prosecutorial conduct is presumptively proper when the arguments stem from evidence established on the record. Id.
Prosecutorial misconduct occurs when arguments presented to the jury exceed the permissible scope.

The focus of prosecutorial misconduct is whether the defendant was denied a fair trial as opposed to the perfect trial. Id. Any
alleged misconduct must reasonably be said to deny the defendant a fair and impartial trial in order to constitute improper prejudice.
Id. As such, the prosecutor’s statements may not be viewed in isolation and if the statements do not warrant relief individually, they
will not warrant relief collectively. Commonwealth v. Chmiel, 30 A.3d 1111, 1186 (Pa. 2011). Thus, any alleged misconduct must be
viewed in its entirety to ultimately determine its presence. Freeman, 827 A.2d at 413.

Prosecutorial conduct is improper when aggressive or highly inappropriate advocacy impermissibly shifts the balance in favor
of death due to severe prejudice. Id. Nevertheless, even if misconduct is present, the prosecutorial statement(s) in question may
not constitute reversible error unless the error is harmful to the defendant. Id; see Spotz, Supra.(indicating improper reference to
defendant’s failure to testify despite his 5th Amendment privilege not harmful when evidence of guilt over-whelming).

Consequently, any alleged prosecutorial misconduct will be considered harmless error unless its un-avoidable effect would prej-
udice the jury in such a way that juror decision-making would encompass fixated bias and hatred toward the defendant to the
extent that the jury can not properly weigh the evidence, do so objectively, and render a true verdict as a result. Freeman, 827 A.2d
at 410. Thus, if alleged misconduct is present, the error is considered harmless and the death sentence will stand if: 1) The error
did not prejudice the defendant, or any prejudice is de minimis; 2) the erroneously admitted evidence was merely cumulative of
substantially similar untainted evidence; or 3) the properly admitted and un-contradicted evidence of guilt is so over-whelming
that the alleged prejudicial effect or error was insignificant in comparison and was not the basis of the verdict. Id.

Furthermore, it is within the discretion of the Court, subject to abuse of discretion, to declare a mistrial in the event harmful
error is present. Commonwealth v. Ragland, 991 A.2d 336, 340 (Pa. Super. 2010) appeal denied, 4 A.3d 1053 (Pa. 2010). However,
this is an extreme remedy required only when the unavoidable effect of the misconduct is the deprivation of a fair trial. Id. Proper
curative instructions often cure potential harmful prejudice. See Commonwealth v. Hawkins, 701 A.2d 492, 510 (Pa. 1997) (hold-
ing general cautionary instruction that closing arguments are not evidence will often render alleged improper conduct harmless).
Therefore, mistrial is not warranted when cautionary instructions are adequate to overcome alleged prejudice.

It is prejudicial per se when the prosecutor injects highly inappropriate personal opinion in his or her closing arguments.
DeJesus, 860 A.2d at 112. Likewise, it is prejudicial per se to argue that the jury must send a message via its verdict in the penalty
phase of a capital murder trial. Id (emphasis added). However, it is permissible for the prosecutor to summarize facts in the
evidence or the reasonable inferences therein and argue favorably for his or her position. Id. The prosecutor may even refer to the
defendant as a murderer and describe the method of intentional murder with the accompanying sequence of shots fired and
injuries sustained when the evidence supports such claims. Id;. see Commonwealth v. Washington, 700 A.2d 400, 415 (Pa. 1997)
(indicating not improperly prejudicial to ask jury to employ same sympathy that the defendant employed when he gunned down
the victim in cold blood, shot him between the eyes, and left him laying dead with his eye hanging out and leg twitching).

As such, there is reasonable latitude in the prosecutor’s closing argument to employ oratorical flair in the presentment of why
the death penalty is appropriate. Chmiel, 30 A.3d at 1183 (indicating as proper the statement that the jury should employ the same
mercy defendant showed his elderly victims in triple homicide…with emphasis on the savage facts underlying defendant’s “thirst
for the bliss of a knife”); see also Commonwealth v. Ragan, 645 A.2d 811 (Pa. 1994) (permitting oratorical assertion that victim was
“shot like a dog”). Impermissible prejudice is absent in the passionate argument for the imposition of the death penalty because it
is the only issue before the jury in the penalty phase of a capital trial. Id.

Therefore, the prosecutor may argue that the mitigation evidence presented by the defendant is similar or equivalent to an
unjustifiable excuse and may argue that the mitigation evidence should be viewed with disfavor. Commonwealth v. Carson, 913
A.2d 220, 270 (Pa. 2006) (indicating permissible to argue that many people have difficult lives impoverished without parents, yet
do something for themselves as opposed to putting a bullet in the head of a fifty-three year old man when defendant raised issue
of catch-all mitigation factor through family member testimony); see Spotz, 18 A.3d at 294 (indicating twenty-four year old defen-
dant old enough for death penalty if capable enough to commit capital murder); see also Commonwealth v. Johnson, 815 A.2d 563,
581 (Pa. 2002) (holding capital jury entitled to reject lack of significant criminal history as mitigation factor upon the existence of
the first murder of multiple victims).

Thus, prosecutorial conduct will not be considered prejudicial or if present, harmful unless the intent of the statement was to
severely prejudice, bias, or inflame the jury. Commonwealth v. Sampson, 900 A.2d 887, 891 (Pa. Super. 2006) (indicating error
harmless absent prejudicial intent where incorrectly stated victim murdered on birthday, un-born murdered fetus would be a year
old at the time of trial, and that “verdict of third degree murder would be tantamount to acquittal”).

Lastly, Victim Impact testimony from family members is admissible against the defendant in the penalty phase of a capital
murder trial. The testimony is admissible because it refers to the consequences and impact of the murder on the family via
subjective, individualized commentary. Commonwealth v. Eichinger, 915 A.2d 1122, 1139 (Pa. 2007). Generalizations about the
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subsequent impact of the murder on the greater community are inadmissible as Victim Impact testimony. Id. The Trial Court has
full discretion to admit the evidence with the appropriate juror instructions subject to the abuse of discretion standard.
Commonwealth v. Means, 773 A.2d 143, 158 (Pa. 2001). 42 Pa. Consol. Stat. Ann. § 9711 (c)(2) (West) requires the jury to consider
and weigh Victim Impact testimony in its deliberation only if the jury finds at least one statutorily mandated aggravating circum-
stance and one mitigating circumstance in the captioned matter. 42 Pa. Consol. Stat. Ann. § 9711(d); 42 Pa. Consol. Stat. Ann. §
9711(e); 42 Pa. Consol. Stat. Ann. § 9711 (f).

With these principles in mind, the Court will now address the defendant’s specific penalty phase claims of error.

p. Prosecutorial Misconduct- Future Dangerousness.
q. Court Erred Denying Mistrial Based on Prosecutorial Misconduct.

The defendant contends that the Commonwealth committed misconduct in the penalty phase in making the following comments:

“Richard Poplawski got a taste of what it was like to murder somebody. And then he did it two more times.” (P.T. 17);

“…he’s like a dog that’s bitten once and will bite again, and he did that day.” (P.T. 18);

“Ladies and gentlemen, make no mistake. This dog has bitten three times, and he will bite again if you give him the oppor-
tunity.” (P.T. 347).

The first two comments were made during the commonwealth’s opening statement. Defense counsel objected and the Court
advised the prosecutor that it considered the comments to be an argument about future dangerousness and admonished the pros-
ecutor that he would not be permitted make that argument. (P.T. 33-34). The request for a mistrial, however, was denied.

It is clear, however, that when these comments are considered in the context in which they were made, neither was, in fact, a
reference to the defendant’s future dangerousness. The first comment was part of a discussion of the multiple murder aggravating
factor.7 The prosecutor told the jury:

So what is the first aggravating factor? The first aggravating factor is that at the time of the killing, Richard
Poplawski took two additional lives. So that in other words, for Paul Sciullo’s count of murder, you can consider the mur-
ders of Stephen Mayhle and Eric Kelly. For Stephen Mayhle’s murder, you also can consider the murders of Paul Sciullo
and Eric Kelly, and for Eric Kelly you should also consider the murders of Paul Sciullo and Stephen Mayhle. That’s the
first aggravating factor. I submit to you, you don’t need to hear any more evidence on that. It’s been proven beyond any
doubt that Richard Poplawski murdered those three men.

Now, what does that tell you? Why is that an aggravating factor? Why is that a factor that makes this case worthy of
the death penalty? Well, it’s because Richard Poplawski got a taste of what it was like to murder somebody. And then he
did it two more times. I submit to you he could have stopped after the first or the second, but he didn’t.

Think about the things that he said when he was inside that house. I just want to shoot one more time. Think about
his attitude on the phone with the 911 dispatchers. Oh, no, he’s already dead. I shot him with a 12-gauge and something
else. I’m the one that needs help. Ladies and gentlemen, I submit to you, Richard Poplawski got a taste and he liked it.
He’s like a dog that’s bitten once and will bite again, and he did that day. Two more times. That’s the first aggravating
factor. I’m not going to present any more evidence on that.

(P.T. 17-18) (Emphasis added). Thus, the prosecutor’s statement that the defendant “got a taste of what it was like to murder some-
body…and then did it two more times…” and his statement that the defendant was like a dog “…that’s bitten once and will bite
again, and he did that day…” was simply referring to the fact that the defendant murdered once and then did so two more times
that day. It was a clumsy, but accurate, description of the multiple murder aggravating factor.

Defendant contends, in addition, that despite this Court’s admonition to the prosecutor that he would not be permitted to argue
future dangerousness to the jury, the prosecutor did just that when he told the jury, in his closing statement, that the defendant is
a dog who bit three times and will bite again. The prosecutor made several other comments in his closing that referenced a dog
biting. He said: “Well, ladies and gentlemen, when a dog bites you three days in a row or three weeks in a row or three months in
a row or whether he gets you three times in one day, the final effect is the same. That dog bit you and he bit three times.” (P.T. 316).
Later, he said, after suggesting that the defendant would pose a threat to other inmates and prison guards if given a life sentence,
“Ladies and gentlemen, make no mistake. This dog has bitten three times, and he will bite again if you give him the opportunity.”
(P.T. 347).

The context of the first comment was in a discussion of the defendant’s lack of a criminal history as a mitigating factor; it was
not a reference to future dangerousness. Penalty phase counsel never objected to this particular comment. Although he did object
at the beginning of the closing statements when this Court indicated it would permit the Commonwealth to argue future danger-
ousness, as this comment was not about future dangerousness, any challenge to this comment is waived.

The second comment, however, was clearly an appeal to the jury based on the danger the defendant would pose to inmates
and jail personnel in the future if he is sentenced to life imprisonment rather than death. It is permissible, however, for a pros-
ecutor to argue to a jury that a defendant poses a danger in the future. Our Supreme Court held in Commonwealth v. Trivigno,
750 A.2d 243:

Although we agree that the assistant district attorney did argue future dangerousness, we reject the notion that it is per
se error for the prosecutor so to argue. This assertion was rejected in Simmons, 512 U.S. at 162-63, 114 S.Ct. 2187. Once
the jury determines that a certain defendant is eligible for the death penalty, it is free to consider a myriad of factors to
decide whether the imposition of the death penalty is an appropriate punishment. Id., at 163, 114 S.Ct. 2187.

At 254. This Court provided the instruction required by Simmons:

I’ll explain something about a sentence of life imprisonment. Under Pennsylvania law, a person who has been
convicted of first degree murder and who is serving a sentence of life imprisonment is not eligible for parole. The parole
board has no power to release the prisoner from prison. The only way such a prisoner can attain release is by a commu-
tation granted by the governor.
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Pennsylvania has a board of pardons as well as a parole board. If a life prisoner can convince the board of pardons
that his or her sentence should be commuted, that is, made shorter, then the Pennsylvania Board of Pardons unanimously
recommends that to the Governor. The Governor has the power to shorten sentence. If the Governor follows the pardon
board’s recommendation and commutes a life sentence, the prisoner may be released early or become eligible for parole
in the future

(P.T. 378-379). Accordingly, this claim is without merit.

r. Prosecutor Use of Photographs During Defense Opening.
The defendant complains that the Commonwealth engaged in misconduct when it displayed photographs in a manner visible to

the jury while defense counsel was making his opening statement. This claim is waived. The defendant did not object. He did not
object when it happened and he did not object when the Court brought the parties to side bar to admonish the prosecutor for engag-
ing in what the Court thought to be distracting behavior. The prosecutor explained that he was simply marking the photographs in
anticipation of his presentation of them as evidence and further represented that defense counsel had agreed to their admissibility.
In the absence of an objection by defense counsel, the claim is waived. Moreover defense counsel agreed to the admissibility of the
photographs so the defendant suffered no prejudice even if the jury did see the photographs during counsel’s opening.

s. Prosecutorial Misconduct- Testimony and Evidence Regarding Funeral and Memorial Services.
According to the defendant, the Commonwealth engaged in misconduct in the penalty phase by questioning witnesses about

the memorial services and funerals of the deceased; in asking Paul Sciullo’s father about the need for a closed casket at his son’s
funeral; for playing a video and displaying photographic images of the memorial service, including photographs of the officer’s
flag draped caskets lying in repose in the City-County building and the public response to those services. Defendant contends that
each of these were inappropriate appeals to the emotions of the jury. The defendant claims that the resulting death sentences
were the product of passion, prejudice or arbitrary factors and were obtained in violation of the defendant’s 5th, 8th, and 14th
Amendment rights as provided by the United States Constitution, as well his rights as provided by Article I, §9 of the
Pennsylvania Constitution.

The Commonwealth offered as exhibits photographs of the program from the memorial service (Exhibit 546); of the coffins of
the officers in procession into the City-County Building (Exhibit 547); and of fellow officers standing at attention and saluting the
coffins at the service. (Exhibit 548). Exhibit 549 was a brief video of the memorial service. The prosecution also elicited from
Officer Sciullo’s father the fact that he was asked by the funeral director to view his son’s remains after which he asked that the
coffin be closed because he “…didn’t want his mother so see him that way…” (P.T. 94). Exhibit 553 was a photograph of a memo-
rial erected to the officers in Bloomfield that includes the date they were killed and pictures of the officers. (P.T. 95). Finally,
Exhibit 566 was a photograph of Officer Eric Kelly’s grave marker. (P.T. 153).

The defendant’s claim that this constituted prosecutorial misconduct is waived because defense counsel did not object to any of
the exhibits or testimony about which he now complains. This Court, on its own, called counsel to side bar and admonished the
prosecutor to move on from eliciting more testimony about the funerals or the memorial service8 but that did not preserve for
appeal the challenge defendant first made in his post-sentence motion to the admissibility of this evidence.

t. Margaret Poplawski’s Threat to Kill Police Officers.
Defense witness Deborah Devine, the defendant’s great aunt, testified that she once heard the defendant’s mother, Margaret

Poplawski, say that “…she would like to go Downtown and shoot some cops, some police officers.” (P.T. 222). The Commonwealth
objected. The Court sustained the objection and instructed the jury to disregard that testimony. The defendant now contends that
this was error; that this testimony was admissible. According to the defendant, this testimony was relevant “…as it helps to explain
the psychology of Mr. Poplawski’s actions and factors that may have influenced him.” (Defendant’s Concise Statement, p. 14, ¶ 19).

The objection was properly sustained. This testimony was wholly irrelevant. Whether the defendant’s mother made threatening
comments about shooting police officers would not have made any fact material to the issues in dispute in the penalty phase more
or less likely to be true. It was not relevant to any mitigating factor. There was no indication that the comments were made in the
presence of the defendant. Most importantly, at sidebar, defense counsel stated that he had “no problem” with the objection. He
said, ”Frankly, it doesn’t help me at all. (P.P.T. 223). As defendant at trial did not dispute that the testimony was properly excludible,
he cannot now claim that sustaining the objection was in error.

u. Commonwealth Argued that Jury Should not Consider Defendant’s Overall Character and Life.
Defense counsel did not object to this argument. Accordingly, it is waived. In addition, the defendant mischaracterizes the

prosecutor’s argument. What the prosecutor said was:

Your jobs are to together weigh aggravating and mitigating factors in this case, and decide very simply based on that
balancing test, what does he deserve? Not based upon his life, but what does he deserve based upon what he did?

(T.T. 311). It was entirely appropriate for the prosecutor to tell the jury that its job was to weigh the mitigating factors proffered
by the defendant with the aggravating factors. That was the essence of what the jury was to do: weigh the aggravating nature of
his crimes against mitigating factors that arise from his life and to determine the appropriate penalty. There was nothing inappro-
priate about what the prosecutor told the jury here.

v. Telling the Jury to “Send a Message”.
The defendant contends that the prosecutor impermissibly exhorted the jury to “send a message” with their verdict. He refer-

ences three different places in the prosecution’s closing where, he contends, the prosecutor improperly implored the jury to “send
a message.” The prosecutor told the jury:

Do not be overwhelmed by what we have asked you to do. It is something that countless juries have done before you
for hundreds of years, both in the United States and in Britain and, I submit to you, what countless juries will do long
after we’re gone. Because, ladies and gentlemen, as I’ll come back to later in my closing, when you speak, whether it be
with a verdict or with a sentence, you speak for all of us. You speak not only for the residents of the City of Pittsburgh,
the County of Allegheny and the population of Western Pennsylvania, but indeed all the citizens of the Commonwealth of
Pennsylvania who have, in their collective wisdom, entrusted you with this duty.
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(P.T. 311-312). The defendant also claims that the prosecutor’s improperly argued that the families of the police officers, the
Pittsburgh Police and the citizens of the county and state were waiting for justice and the jury was the “…only ones that can give
it to them.” (P.T. 348). Finally, he complains that when the prosecutor told the jury to “…speak to Richard Poplawski with that voice.
Tell him, you are a hater. Tell him, what you did was hateful, and tell him that the only way there will be justice, is if he pays the
ultimate price.” (P.T. 349).

These claims are waived. Counsel did not object to the remarks either when they were made or after the prosecutor finished
his remarks. Moreover, they were not improper.

Telling the jury that they “speak for…all of the citizens of the Commonwealth of Pennsylvania” is not improper. The context of
this passage makes it clear that the prosecutor was emphasizing to the jury the grave responsibility they had in this case and, in
particular, in the penalty phase. Nothing in this passage exhorts the jury to send a message to the citizens of Pennsylvania by their
verdict, which would have been, arguably, improper. The jury is simply being told that they are being asked to make an important
decision on behalf of the citizens of Pennsylvania. This was allowable argument.

The comments about the victims and the citizens waiting for justice were, arguably, improper. It was not proper for the prose-
cutor to suggest to the jury that they “owe something” to the victims in a case. The jury’s obligation was to return a verdict based
upon the facts and the law and not to consider that they have some special obligation to the victims in the case. Although these
comments were improper, in the context of this closing argument, they certainly were not sufficient to warrant the granting of a
new trial. “Generally, a prosecutor’s arguments to the jury are not a basis for the granting of a new trial unless the unavoidable
effect of such comments would be to prejudice the jury, forming in their minds fixed bias and hostility towards the accused which
prevent them from properly weighing the evidence and rendering a true verdict.” Commonwealth v. Abu Jamal, 720 A2.d 79, 110
(Pa. 1998). In the context of this closing argument, and in the context of the defendant’s appeal to the jury for mercy based upon
the imposition of the death sentence would have upon the defendant’s family members, this arguably improper comment by the
prosecutor was not such that it could possibly have caused the jury to be prejudiced against the defendant to the point where it
would have prevented them from properly weighing the evidence and rendering a true verdict.

Finally, the last comment, where the prosecutor asked the jury to “speak to Richard Poplawski”, was not improper. A prosecutor
may ask a jury to send a message to the defendant. In Commonwealth v. De Jesus, the Supreme Court noted:

Similarly, in Peterkin this Court concluded that, while a prosecutor may not exhort a jury to send a message to the judicial
system, he may urge them to send a direct message to the defendant. 649 A.2d at 129. There, the prosecutor asked the
jury to “[s]end out a message about the conduct engaged in by [the defendant] as he sits passively at that table, [that his
conduct] cannot be condoned among civilized men.” Id. In distinguishing this remark from similar “send a message”
arguments that this Court had deemed improper, see Crawley, 526 A.2d at 344, we noted that the prosecutor’s comments,
viewed in context, had merely asked the jury to send a message to the defendant. Indeed, we noted that in his very next
sentence the prosecutor said, “[t]ell [the defendant] what you did, when you did it, how you did and for the reason that
you did it you must die.” Id.

860 A.2d 102, 116 (Pa. 2004). The comments that asked the jury to “…speak to Richard Poplawski” were not improper.

w. Prosecutor Argument to Jury to not Consider the Defendant’s Age and Lack of Criminal History.
Once again, there was no objection to this argument and it is, therefore, waived. In addition, the prosecutor did not tell the jury

that it should not consider the defendant’s age or lack of criminal history; he told the jury that the aggravating factors that were
proven outweighed those mitigating factors. The prosecutor told the jury, regarding the defendant’s age:

Now, how will you do it? Well, you will be asked to consider mitigating factors. And I submit to you there are three
that Mr. Brennan will argue to you. The first will be Mr. Poplawski’s age.

Now, ladies and gentlemen, at the time that these murders were committed, Richard Poplawski was 22 and a half
years old. To some of you that might sound young. But stop and think about some of the milestones in a person’s life for
a minute. Well, you can drive when you’re 16, you can have a beer when you’re 21, but in between there’s the age of 18.
And why is that age significant? Most people think, well, when you’re 18, you graduate from high school, and you don’t
give it a moment’s thought.

Some of you might remember, because you’re old enough, that we once had a draft. And, folks, things get tough, you
might see it again. Because when you’re 18, you’re eligible for military service. So an 18-year-old man fresh out of high
school, if he’s motivated enough, can go down to his local recruiter and enlist in the Army, in the Air Force, the Navy or
the Marines. And that young man can go through basic training, and he can be shipped anywhere in the world. He can be
put into positions where he comes under fire. He has opportunities, I submit to you, in places like Iraq and Afghanistan,
to make a difference.

But, ladies and gentlemen, that young man engaged in that noble cause fighting for people that can’t fight for them-
selves halfway across the globe can also give his life for his country at age 18. How ironic, ladies and gentlemen, would
it be for you to say that an 18-year-old soldier, a defender of democracy and freedom, with patches on his sleeve halfway
around the world can, and sometimes, ladies and gentlemen, should give his life for higher ideals. But that a 22 and a half-
year-old man who did nothing more with his life than kill three of his betters should not be able to sacrifice his life
pursuant to the rule of law.

Richard Poplawski, ladies and gentlemen was a man when he did what he did on that day. He wasn’t a boy, he was
not a child. He made decisions for himself. He decided to outfit himself in his suit and prepare for battle. He decided to
shoot Paul Sciullo seven times. Six in the body and one in the vest. He decided, ladies and gentlemen, to shoot Stephen
Mayhle six times, five in the body, one in the vest. And he decided to shoot Eric Kelly seven times in his body before he
ever got a chance to get out of his vehicle.

And, ladies and gentlemen, on the subject of age, what I propose to you is that that is not a mitigating factor in the
case of Richard Poplawski. Because if you are man enough to kill Paul Sciullo and come back when he’s dead and riddle
his body with more bullets, and if you’re man enough to come back to Stephen Mayhle’s body when he’s already dead and
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shoot him in the face, and if you’re man enough, ladies and gentlemen, to assassinate Eric Kelly who should have been
home in bed with his wife or at the store with his daughter, then, ladies and gentlemen, you’re man enough to stand up
and take a proper sentence of death from 12 good people.

(N.T. 314-316). Clearly, the prosecutor was doing nothing more that arguing to the jury that the defendant’s age, 22, did not out-
weigh the aggravating nature of the murders he committed. The prosecutor said that the defendant’s age was “…not a mitigating
factor in the case of Richard Poplawski.” He was not arguing that age was not an aggravating factor at all; he was only asking the
jury to reject it on the facts of this case. “It is also not improper for the prosecution to ask the jury to reject defendant’s age as a
mitigating factor.” Commonwealth v. Stokes, 839 A.2d 226, 233 (Pa 2003).

Nor was it improper to argue that the defendant’s lack of a criminal record was not of sufficient mitigation to outweigh the
aggravating factors. Again, the prosecutor was arguing the weight of this factor, not suggesting that it was not a statutory factor
that could not be considered by the jury.

x. Commonwealth Argument Comparing Life of Defendant to Life of Eric Kelly.
The defendant did not object. As a result, this claim is waived. Had it not been waived, an objection to this argument would have

been overruled. The prosecutor did not compare the defendants’ life with the value of the life of Eric Kelly and ask the jury to
impose death because of that. The passage cited by the defense was clearly in response to the mitigation evidence that established
that the defendant was raised without a father and with other adversity. It was proper argument. The prosecutor was not asking
the jury to impose a death sentence based on the value of Officer Kelly’s life; he was arguing that the lack of a father should not
be considered by the jury as a mitigating circumstance that would outweigh the aggravating circumstances.

y. The Commonwealth References to StormFront.org.
The only mention of StormFront in the Commonwealth’s closing argument was a follows:

Look at what he was doing in the hours before he murdered these three good men. What kind of things was he looking at?
He was reading about a mass murderer in Upper-State New York who killed a bunch of immigrants that had come to this
country to become citizens and then he took his own life. He was visiting the Nazi website, StormFront. Nazis, and
StormFront, haters, ladies and gentlemen.”

(P.T. 328). The reference to what websites the defendant was viewing in the hours before this crime was proper argument. It was
a fact established through evidence admitted at both the guilt and penalty phase of this trial. It was relevant to the defendant’s
state of mind at the time of these offenses. The defendant did not object to the references in the Commonwealth’s closing argu-
ment, either when those references were made or at the conclusion of the prosecutor’s argument. Accordingly, the claim is waived.

z. The Commonwealth Argument that Defendant will Have Visits from his Family.
This claim is waived because the defendant did not object to this argument. Moreover, this claim is without merit. In the

challenged passage, the prosecutor said the following:

Richard Poplawski’s family can visit him. They can talk to him. They can write him. Is that fair? Is that justice? Does
Richard Poplawski deserve that? Does he deserve to be able to do that? Paul Sciullo can’t.

(P.T. 340). The prosecutor then went on to argue the profound impact the defendant’s actions had on the families of the murdered
officers. It was proper for the Commonwealth to argue the impact upon the victim’s families in the context of the juror’s weighing
of the aggravating and mitigating circumstances. Victim impact testimony is admissible for this purpose and it is proper, certainly
for the Commonwealth to argue in this manner. The victim’s families will never see their family members again and that was
certainly an impact on them that the Commonwealth could properly reference in its argument.

aa. The Commonwealth Reference to Defendant’s Lack of Remorse.
The defendant next contends that the Commonwealth improperly referenced the defendant’s right to remain silent in the penalty

phase when it argued that the defendant showed no remorse. The Concise Statement does not identify where in the record this
improper argument occurred. The Court has reviewed the transcript and the only reference to the defendant’s lack of remorse
would be the following:

He told J. R. Smith that he got some phone calls that day. Now let’s talk about this for a minute. This entire trial, you have
had an opportunity to watch Richard Poplawski. Have you seen any remorse on his face? We went through how many
exhibits and pictures of these fallen heroes at the autopsy, lying out on the sidewalk and on the front porch, and never a tear
from Richard Poplawski. Yesterday morning. Yesterday afternoon. Did you ever see a tear in his eye folks? You might have
seen one once. You might have seen one at the very end when Shandra started talking about her little girls, but he never shed
a tear for Paul Sciullo who didn’t have kids. He didn’t shed a tear for Eric Kelly who was a black man. When I spoke to you,
he wasn’t shedding a tear for Stephen Mayhle, who was a hero, or Stephen Mayhle’s girls for the pain they were going
through. The crocodile tears that you saw yesterday were for Richard Poplawski. That is the extent of his remorse.

(N.T. 345-346). Nothing in this passage indicates that the prosecutor was commenting on the defendant’s failure to testify. The
prosecutor was asking the jury to consider the defendant’s demeanor throughout the trial. The Supreme Court has held that “brief
comments regarding the defendant’s remorse - - particularly when it is in response to the defendant’s self centered display of
emotion - - do not constitute misconduct. Commonwealth v. Rawlings, 738 A2.d 435, 448 (Pa. 1999). The prosecutor’s comment
was directed at the defendant’s conduct during the trial and the apparent expression of some emotion and remorse at one point.
It was not improper for the prosecution to reference that and to disparage it. Again, the prosecutor was not discussing the defen-
dant’s failure to express remorse but, rather, was commenting on the defendant’s demeanor during the penalty phase which, the
Commonwealth contended, was inconsistent with the defendant being remorseful for his acts.

bb. The Aggravating Factors Did Not Outweigh the Mitigating Factors
The Court is satisfied that the jury properly considered the aggravating factors proven by the Commonwealth and those miti-

gating factors established by the defendant and arrived at a proper verdict. The aggravating factors were that police officers were
killed in the line of duty and that the defendant committed this heinous act three times. The only mitigation offered involved what
could best be termed a difficult childhood, but certainly not one that left the defendant with no other options but to engage in the
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hurricane of violence he unleashed on April 4, 2010.
This jury was properly instructed on the aggravating and mitigating circumstances and what principles should guide them in

weighing those and arriving at a just verdict. The defendant has not pointed to anything in the record that would suggest that the
jury did anything but what they were obligated to do in this matter. Again, the Court is satisfied that the jury verdict is amply
supported by the evidence presented at the guilt phase and penalty phase and that the sentence of death was well deserved.

For these reasons, the judgment of sentence should be affirmed.
BY THE COURT:
/s/Manning, A.J.

Dated: November 5, 2012

1 “P.T.” refers to the transcript of the Penalty Phase of the trial.
2 See Section I (a) & (b) of the Opinion of the Court, September 20, 2010.
3 See Section III (a) & (b) of the Opinion of the Court, September 20, 2010.
4 The Court also addressed requests to suppress evidence seized from the defendant’s car and from his cell phone. The defendant
has not raised these claims on appeal.
5 “T.T.” refers to the transcript of the guilt phase of the trial.
6 Though the defendant refers to “witnesses” in this claim, defense counsel did not object when other witnesses were similarly
asked such background questions.
7. 42 Pa. C.S.A. 9711 (d) (11).
8 (P.T. 95-96).,

Commonwealth of Pennsylvania v.
Terence Coulverson

Criminal Appeal—Sentence (Discretionary Aspects)—Resentencing After Remand—On Parole For Life

No. CC 200911615, 200911116, 200912732, 200914986. In the Court of Common Pleas of Allegheny County, PA, Criminal Division.
Machen, J.—December 4, 2012.

OPINION
The defendant in this case, Terence Coulverson, was charged and convicted of eighteen separate offenses. Defendant was

charged at CC: 200911616 at Count 1 with Rape (18 Pa.C.S. §3121); Count 2 with Involuntary Deviate Sexual Intercourse (18 Pa.C.S.
§3123); Count 3 with Sexual Assault (18 Pa.C.S. §3124.1); Count 4 with Aggravated Indecent Assault (18 Pa.C.S. §3125); Counts 5
and 6 with Indecent Assault (18 Pa.C.S. §3126); Count 7 with Robbery (18 Pa.C.S. §3701); Count 8 with Unlawful Restraint (Pa.C.S.
§2902); and Count 9 with Terroristic Threats (18 Pa.C.S. §2706). Defendant was also charged at CC: 200911615 with Count 1 of False
Identification to Law Enforcement (18 Pa. C.S. §4914); at CC: 200912732 at Counts 1 through 3 and Count 5 with Burglaries (18 Pa.
C.S. §3502); and, at Count 4 with Robbery, Bodily Injury (18; Pa.C.S. §3701); and additionally was charged at CC: 200914986 at
Count 1 with Unlawful Taking or Disposition of Movable Property (18 Pa.C.S. §3921); Count 2 with Receiving Stolen Property (18
Pa.C.S. §3925); and at Count 3 with Theft by Unlawful Taking, Disposition of Movable Property (18 Pa.C.S. §3921).

On May 24, 2010, defendant entered a guilty plea on the above-mentioned complaints and the Commonwealth withdrew miscel-
laneous other charges. On August 11, 2010, defendant was sentenced to a total of 18-90 years of incarceration at CC: 200911616.
Defendant was also sentenced to 1-2 years concurrent at CC: 200912732 and no further penalties were imposed at CC: 200911615
or at CC: 200914986, but restitution was ordered. As a condition of his parole, defendant was ordered not to have contact with the
victim and any witnesses that had testified before the court.

On August 20, 2010, the Office of the Public Defender filed a Motion to Modify Sentence pursuant to Rule 720(B)(1)(a)(v) of the
Pennsylvania Rules of Criminal Procedure, which was denied by the trial court on December 20, 2010. Defendant filed this timely
appeal, claiming errors stemming from his conviction and sentencing. After review by the Superior Court at 111 WDA 2011, the
above sentence was vacated and the case was remanded to this court for resentencing. A resentencing hearing was held on
February 15, 2012, and the defendant was sentenced as follows: At CC: 200911616, 5-18 years at Count 1; 5-18 years at Count 2; 4-9
years at Count 3; 2-8 years at Count 4; no further penalty at Counts 5 & 6; 2-8 years at Count 7; and no further penalty at Counts
8 & 9, with all sentences running consecutively with credit for time served of 392 days. Defendant was sentenced to no further
penalty at CC: 200911615, Count 1. Defendant was sentenced at CC: 200912732 to 1-2 years at Count 1 and no further penalty at
Counts 2, 3, 4 & 5. Finally, at CC: 200901498, defendant was sentenced to no further penalty at Count 1 and 2 but restitution was
ordered. As a condition of his parole, defendant was ordered not to have contact with the victim and any witnesses that had testi-
fied before the court. Defendant filed a timely appeal.

In his Statement of Errors, the defendant raised three issues, which will be addressed seriatim.

1. The Court abused its discretion when it imposed a manifestly-excessive and unconstitutionally cruel 61-year aggregate maxi-
mum sentence.

Defendant has proposed that the trial court failed to consider all relevant factors of his background and did not list a compelling
enough reason for sentencing him to a maximum sentence. The Superior Court has previously held that an appellant’s sentence
may only be vacated, “if the trial court abused its discretion by imposing a sentence that is manifestly unreasonable. We find an
abuse of discretion when the sentencing court fails to give “careful consideration to all relevant factors in sentencing [appellant].”
Com. v. Parlante, 823 A.2d 927, 930 (Pa. Super. 2003) (referencing Com. v. Sierra, 752 A.2d 910 (Pa. Super. 2000)).

At the original sentencing, the court listed a number of aggravating factors that were considered along with the mitigating
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factors raised by the defense. These are repeated here as they were incorporated into the record at the Re-Sentencing Hearing
(Re-Sentencing Transcript, hereinafter “RT”, p. 23). “This was an emotional attack…defendant himself referenced the victim’s
husband when he was raping her, when he was forcing her to perform oral sex on him….” (Sentencing Transcript, hereinafter “ST”,
p. 12). At the original sentencing, the court considered not only the victim’s impact statement given in the Presentence Report, but
also heard testimony from the victim’s husband and friends of the couple in regards to how the events of that day have greatly
impacted the victim and her daily life. Prior to sentencing, the court commented that, “the destruction you’ve caused to Miss
Throckmorton, her family, her friends, your family, your friends, the future generations of all those people will last forever.” (ST,
p. 38-9). Both the court, in denial of the post-sentence motion, and the Assistant District Attorney in his assessment at the sentencing
hearing, have described the crimes against the victim as “one of the most heinous crimes” and “as emotional of an attack as I’ve
ever seen.” (ST, p. 12-3) (Post-Sentence Motion Transcript, hereinafter known as “PST”, p. 8).

At the Re-Sentencing, the court summarized with specificity, the reasons for the sentence as follows:

The fact that he failed and was thrown out of George Junior Republic, that he had been given medication and stopped
them on his own upon his release, no employment – but, you know, even kids that are under 18 can get a job if they want
a job. The underage alcohol use, the illegal substances use, the escalation of the crimes…at least two of which were
violent crimes. (Re-Sentencing Transcript, hereinafter “RT”, p. 24.)

The court stated that he had “observed the defendant’s demeanor and attitude” and it was “blank indifference to the harm,
devastation he caused for his own pleasures”. The court did not believe that defendant was amenable to supervision. (RT, p. 24).

At the Re-Sentencing, the defendant was sentenced to the aggregate sentence of 18-61 years at CC: 200911616. This sentence
fits within the standard range sentences and was fashioned considering the defendant’s life expectancy so as not to impose what
would be reasonably considered as a life sentence.

2. The Court abused its discretion, when without identifying compelling reasons for doing so, it imposed enhanced maximum
sentences. by imposing enhanced maximum sentences for Counts 1-4 and Count 7.

Under Pennsylvania Code, the Appellate Court is allowed to review the sentence handed down by the trial court if one of the
following conditions exists:

(1) The sentencing court purported to sentence within the sentencing guidelines but applied the guidelines erroneously;

(2) the sentencing court sentenced within the sentencing guidelines but the case involves circumstances where the appli-
cation of the guidelines would be clearly unreasonable; or

(3) the sentencing court sentenced outside the sentencing guidelines and the sentence is unreasonable.

42 Pa.C.S. § 9781(c)

In evaluating whether a trial court has abused its discretion, the court will look to whether there was a misapplication of the
law, bias or partiality on behalf of the judge, on general unreasonableness in the decision proffered. Com. v. Hanson, 856 A.2d 1254,
1257 (Pa. Super. 2004). In evaluating these sentences, it is important to first look at the sentencing guidelines and basic sentencing
matrix of 204 Pa. Code § 303.16. The standard sentence for Count 1 (Rape) is 48-66 months, and defendant was sentenced to 5 years,
or 60 months, with up to eighteen years of incarceration. As such, the minimum sentence imposed was within the standard guide-
line range for the offense. Additionally, the minimum sentences imposed on counts 2, 3, 4 and 7 were also within the applicable
standard ranges. It has previously been held that no abuse of discretion exists when the trial court follows the sentencing guide-
lines of the Pennsylvania Code. “While we should perhaps have taken greater comfort in a more detailed statement of reasons
underlying the sentences imposed, including those aspects of the Presentence Investigation Report upon which the court relied,
we cannot say that the court failed in its obligation…[r]ather, it appears to us that the sentencing court considered and applied the
guidelines of the Code and we are thus unable to say on this record that the court manifestly abused its discretion.” Com. v. Rooney,
442 A.2d 773, 777 (Pa. Super. 1982). As such, the trial court sentenced defendant within the guidelines and did not apply them erro-
neously, meeting the requirements of subsections (1) and (3) of §9781(c). Further, the court gave its reasons for the sentence on
the record. (See Issue 1).

Furthermore, this is not the type of case in which the respective sentencing guidelines were unreasonable. At the Sentencing
Hearing, the trial court not only heard from the defense in regards to potential mitigating factors, but also heard impact statements
from the victim in addition to the particulars listed in the Pre-Sentence Report. “Our Supreme Court has determined that where
the trial court is informed by a pre-sentence report, it is presumed that the court is aware of all appropriate sentencing factors and
considerations, and that where the court has been so informed, its discretion should not be disturbed.” Com. v. Ventura, 975 A.2d
1128, 1135 (2009) (citing Com. v. Devers, 546 A.2d 12 (1988)). Therefore, based on the testimony given, the facts articulated in the
pre-sentence report, and the court’s specific reasons on the record at the Re-Sentencing, the trial court did not abuse its discre-
tion, nor act unreasonably, in sentencing defendant to a minimum sentence within the standard range of the Pennsylvania
Sentencing Guidelines.

3. Court abused its discretion when it fashioned an aggregate maximum sentence of confinement that was based…on the assump-
tion that Appellant would be at liberty on parole following the completion of his minimum sentence, and should thereafter serve
parole for the remainder of his life.

To the contrary, the court did not fashion a sentence assuming anything about parole. The only discussion of parole was relative
to the previous sentence and 90 years being considered excessive by the Superior Court. In a discussion about that (RT, p. 11-12),
this court stated that nobody “serves the maximum unless they misbehave”. To that, defense counsel responded that the previous
Superior Court opinion indicated that the court needed to consider that the defendant would serve the maximum because parole is
a matter of grace. In resentencing the defendant, the court did not make any assumptions about the defendant receiving parole and
fashioned the maximum sentence considering the guidelines and a reasonable life expectancy of the defendant based upon his age.

Based upon the foregoing, defendant’s appeal is without merit.

December 5, 2012
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Commonwealth of Pennsylvania v.
Jafarina Williams

Criminal Appeal—Expungment of Record—Acquittal of Charges vs. Withdrawal of Charges

No. CC 200414039. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—January 8, 2013.

OPINION
The Defendant has appealed from this Court’s Order of April 17, 2012, which denied his Petition Requesting Expungement of

Arrest Record. A review of the record reveals that the Defendant has failed to present any meritorious issues for review and, there-
fore, this Court’s Order must be affirmed.

The Defendant was charged with Rape,1 Involuntary Deviate Sexual Intercourse (IDSI),2 Statutory Sexual Assault,3 Corruption
of Minors4 and Selling or Furnishing liquor to Minors.5 Following a jury trial held before this Court, the Defendant was acquitted
of all of the Rape and IDSI charges, but convicted at the remaining charges. A direct appeal was taken, and on November 5, 2010,
the Superior Court reversed the judgment of sentence and remanded the case for a new trial.

On May 23, 2011, instead of proceeding to trial, the Defendant reached a plea agreement with the Commonwealth whereby the
Commonwealth withdrew the Statutory Sexual Assault charge and he pled nolo contendre to the Corruption of Minors and Selling
or Furnishing Liquor charges. He was sentenced to a term of imprisonment of two (2) to four (4) years, and given credit for 732
days. On July 6, 2011, this Court issued a corrected sentencing Order, giving the Defendant credit for 1717 days, which “maxed-
out” the sentence on this case.

In the meantime, on June 16, 2011, the Defendant had filed a pro se Post Conviction Relief Act Petition, and this Court had
appointed counsel to represent him. However, due to the sentence correction, the Defendant was no longer serving a sentence at
the within information, and thus this Court had no jurisdiction. Counsel filed a Turner “no-merit” letter and was granted permis-
sion to withdraw. On August 26, 2011, after giving the appropriate notice, this Court dismissed the Petition without a hearing. No
direct appeal was taken.

On Aril 17, 2012, the Defendant filed a “Petition Requesting Expungement of Arrest.” A hearing was held before this Court on
April 17, 2012, after which this Court denied the Petition. This appeal followed.

On appeal, the Defendant argued that this Court erred in denying his Petition for Expungement. His claims are meritless.
Initially, we note that “the decision to grant or deny a request for expungement of an arrest record lies in the sound discretion

of the trial judge, who must balance the competing interests of the petitioner and the Commonwealth. [The appellate court]
review[s] the decision of the trial court for an abuse of discretion.” Commonwealth v. Wallace, 45 A.3d 446, 450 (Pa.Super. 2012).

The law of this Commonwealth relating to the expungement of charges is complex and differs based on the nature of the dispo-
sition. In the present case, the Defendant has requested the expungement of charges on which he was acquitted (Rape and IDSI)
and which were withdrawn by the Commonwealth as part of a plea agreement (Statutory Sexual Assault). They are addressed as
follows:

1. Acquittals
When a Defendant has been acquitted of some charges and not of others, the trial court should weigh several factors in deter-

mining whether the records of the acquittals should be expunged. Our courts have adopted the balancing test set forth in
Commonwealth v. Wexler, 431 A.2d 877 (Pa. 1981), as the enumeration of the issues which the trial court should consider. “These
factors include (1) the strength of the Commonwealth’s case against the petitioner, (2) the reasons the Commonwealth gives for
wishing to retain the records, (3) the petitioner’s age, criminal record and employment history, (4) the length of time that has
elapsed between the arrest and the petition to expunge, and (5) the specific adverse consequences the petitioner may endure
should expunction be denied.” Commonwealth v. Wallace, 45 A.3d 446, 451 (Pa.Super. 2012).

At the expungement hearing, the only evidence put forth by the Defendant in favor of the expungement was the fact of his
acquittals. He suggested no other reason for the expungement, and no other detrimental effect or adverse consequences that would
result from the denial of expungement. He made no showing that he needed the expungement for employment purposes, and in
fact, as this Court pointed out, he is incarcerated on other rape charges, so there exists no urgent need for expungement on this
basis. For its part, the Commonwealth argued that the acquittals and the convictions were pieces of a whole and the facts attribut-
able to both were unable to be separated, thus requiring the expungement to be denied.

At the hearing, this Court placed its consideration of the Wexler factors on the record. It stated:

THE COURT: Here is what I think we are missing. I think we are missing the reason for the expungement, and I think
that the spirit of the law of expungement is that a person who has been acquitted of a charge deserves to have the
arrest expunged so that there are not any adverse consequences. So if somebody went out to find a job and they did
an application and they didn’t check a criminal history, that that person would have no criminal history.

The defendant has put forth nothing positive. And I would add that I would think he is going to be hard pressed to
find a job since it’s my understanding that Mr. Williams is serving 15 to 30 years for another rape. Is that correct or
incorrect?

MR. LIEBOWITZ: Your Honor, that other charge we are hoping – I am not working on that case – but that case may
be overturned pretty soon, Your Honor.

THE COURT: Well, I see no adverse consequences to Mr. Williams. I see nothing positive in his background that has
been presented and, therefore, the petition is denied.

(Expungement Hearing Transcript, p. 5-6).

In addition to the factors noted above, this Court neglected to mention at the hearing that the maintenance of the charges could
serve to be useful if the Defendant commits misconduct in prison, and that the identifying information contained in the file might
be necessary to identify or locate him should he violate parole.

Given this Court’s consideration of the Wexler factors, above, it is clear that this Court was well within its discretion in denying
the request for expungement. The Defendant showed no meritorious reasons in favor of expungement, and the interests of the
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Commonwealth in opposition to the expungement are compelling. As such, this Court was well within its discretion in denying the
request for expungement for the Rape and IDSI charges. This claim must fail.

2. Withdrawn Pursuant to Plea Agreement
With regard to charges that are withdrawn by the Commonwealth as part of a plea agreement, “a defendant is normally not enti-

tled to expungement of the dropped charges based on contract principles.” Wallace, supra, at 452, citing Commonwealth v. Lutz,
788 A.2d 993 (Pa.Super. 2001). In Commonwealth v. Hanna, 964 A.2d 923, (Pa.Super. 2009), our Superior Court explained that this
is because “the Commonwealth’s decision to drop charges pursuant to a plea agreement carries no…implicit admission that proof
is lacking. Rather, that decision is simply part of a bargain with the defendant to avoid a trial in exchange for a plea to lesser
charges… Such a bargain is ‘quasi-contractual.’ If the court then expunged the dismissed charges, the court would ‘leave no accu-
rate record of the contractual relationship entered into by [the defendant] and the Commonwealth.’ In the absence of an agree-
ment as to expungement, [the defendant] stands to receive more than he bargained for in the plea agreement if the dismissed
charges are later expunged.” Commonwealth v. Hanna, 964 A.2d 923, 927 Pa.Super. 2009), citing Commonwealth v. Lutz, 788 A.2d
993, 999-1001 (Pa.Super. 2001).

Here the record of the plea hearing reflects that the withdrawal of the Statutory Sexual Assault charge was made by the
Commonwealth as part of the plea agreement. (See Plea Hearing Transcript, p. 2-3). Given that the withdrawal was a part of the
plea agreement, the Defendant is not entitled to its expungement. See Hanna and Lutz, supra. This claim must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of April 17, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

January 4, 2013

1 18 Pa.C.S.A. §3121(a)(1) – 3 counts
2 18 Pa.C.S.A. §3123(a)(1) – 3 counts
3 18 Pa.C.S.A. §3122.1
4 18 Pa.C.S.A. §6301(a)
5 18 Pa.C.S.A. §6310.1(a)

Commonwealth of Pennsylvania v.
Robbie Gene Henderson

Criminal Appeal—Sufficiency—Impersonating a Public Servant

No. CC 2011-07920. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 8, 2013.

OPINION
This is a direct appeal wherein the defendant, Robbie Gene Henderson, appeals from the Judgment of Sentence imposed on

July 19, 2012. On April 27, 2012 the defendant was convicted, after a jury trial, of impersonating a public servant, in violation of
18 Pa.C.S.A. 4912. This Court sentenced the defendant to a term of imprisonment of not less than 3 days nor more than 6 days at
the Allegheny County Jail, followed by a term of probation of 18 months. The defendant filed a timely Notice of Appeal.

Defendant filed a Statement of Matters Complained of on Appeal alleging the following claims of error:

1. The evidence was insufficient to support the verdict of guilty. The crime of Impersonating a Public Servant has not
been the subject of appellate review by a court of binding authority. Appellant submits that the legislative intent
behind 18 Pa.C.S.A. 4912 was to punish those who impersonate a law enforcement officer and do those functions, activ-
ities or exercise powers that only those who are law enforcement officials can do, i.e. law enforcement functions. What
Defendant did may very well have constituted Theft (18 Pa.C.S.A. 3922 or some other theft offense) but it did not
constitute Impersonating a Public Servant (18 Pa.C.S.A. 4912)

2. Defendant introduced a stipulation that at a prior proceeding, Jocelyn Horne identified, under oath, Defendant’s
badge, which identified him as an Investigator with the Allegheny County Public Defender’s Office. This constituted
substantive evidence that the Defendant showed her his badge, which he was permitted to carry, as an Investigator
with the Allegheny County Public Defender’s Office. The evidence was insufficient for this reason.

3. This Honorable Court erred in overruling Defendant’s objection, and permitting Michelle Batista to testify that Best
Western prevailed in Defendant’s credit card dispute with it. Such was technically hearsay, but it was also logically
and legally irrelevant. Best Western being successful in a credit card dispute was not probative of any issue that was
material at trial. A credit card company’s determination that a charge should be honored is not even evidence that it
found one party was correct in the dispute.

The credible facts presented at trial demonstrated that on June 19, 2010, Jocelyn Horne was working as a night auditor at the
Best Western hotel in Greentree, Pennsylvania. She was responsible for checking in guests during the 10:00 p.m. to 6:00 a.m. shift.
At approximately midnight during that shift, the defendant entered the Best Western and approached Ms. Horne. The defendant
identified himself as a representative from the district attorney’s office. He advised Ms. Horne that he had to pick up a prisoner
in the morning and he requested a room for the night. He asked if he would receive a discount and Ms. Horne responded that he
would. He specifically requested a room with a jacuzzi. Ms. Horne advised that there were rooms available for him. Ms. Horne
testified that the Best Western offered discount rates for certain government employees. She further testified, however, that
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jacuzzi rooms were not to be discounted at all and she advised the defendant of this fact. The defendant opened his wallet and
presented his driver’s license to Ms. Horne. She scanned it through a machine. The defendant also showed Ms. Horne a badge.
She saw it quickly and did not know what type of badge it was. The defendant paid for the room with a credit card. Ms. Horne
provided the room to the defendant for $129. Absent the discount, the room would have rented for $189. The defendant then went
to the room.

Approximately four hours later, the defendant returned to the front desk of the Best Western. He advised Ms. Horne that he no
longer wanted the room because it smelled and had mold. He claimed that he was having a physical reaction to the room. Ms.
Horne advised the defendant that she could not issue a refund for the room. She sent a security officer to the room to check it. The
security officer determined that there was nothing wrong with the room. The security officer did note that the bed and the bath-
room had been used. The defendant left the Best Western.

After the defendant left, Ms. Horne called her supervisor, Chad Chileski. She relayed the events of the evening to him. Ms.
Horne testified that she learned approximately a month later that the defendant did not work for the district attorney’s office. On
cross-examination, Ms. Horne testified that the district attorney’s office received rates reduced below those offered to other
government employees.

Chad Chileski, the night weekend manager of the Best Western, testified that he took a reservation from a person identifying
himself as Robbie Henderson on June 18, 2012. That person advised that he would be transporting a prisoner and needed a room.
The person inquired about receiving the district attorney’s rate for the hotel room. Mr. Chileski advised him as to the discounted
rate. No room was booked. Mr. Chileski testified that he spoke to a person identifying himself as Robbie Henderson a day or two
after he stayed there. He requested a full refund of the room cost. Mr. Chileski advised him that he did not have the authority to
refund the room cost. During the conversation, Mr. Henderson got hostile and he advised Mr. Chileski that he was an investigator
with the district attorney’s office and he threatened to investigate Mr. Chileski. Mr. Chileski took this threat seriously and referred
the defendant to his superior, Michelle Battista, the front office manager.

On cross-examination, Mr. Chileski testified that he may have discussed the discounts with the defendant. He testified that the
Best Western has government rates and contract rates. He testified that the government rate applies to a large group of entities.
The contract rates are generally better rates than the government rates. He testified that, for example, the public defender’s office
would be entitled to a government rate. The district attorney’s office received a lower, contracted rate.

Michelle Battista testified that she was the front office manager at Best Western. She was the supervisor for Mr. Chileski and
Ms. Horne. She had received calls from Mr. Chileski and Ms. Horne explaining their interaction with the defendant. Ms. Battista
had requested that the room not be serviced after the defendant left. She checked the room herself after the defendant left and
found nothing wrong with the room. A day or two after the incident, she received a voice mail message from the defendant. She
called the defendant back. During this call, the defendant introduced himself and identified himself as working for the district
attorney’s office. He voiced a number of complaints about the room.

Ms. Battista also testified that she retrieved surveillance video from the night the defendant stayed there. The defendant had
told the Best Western employees that he had stayed there alone. The surveillance video revealed that the defendant was at the hotel
that night with a female companion. They went in together and they left together. Ms. Battista testified that she spent a good
portion of the day on the phone with the defendant. At one point, Ms. Battista advised the defendant that she was going to call the
district attorney’s office about this matter. Upon hearing this statement, the defendant told Ms. Battista that he was not with the
district attorney’s office but, instead, was with the public defender’s office. He denied ever telling anyone from Best Western that
he was with the district attorney’s office. Ms. Battista called the district attorney’s office and relayed the events.

Ms. Battista also testified that the defendant continued to get angry. He, at one point, telephoned the President/CEO of Best
Western. He also threatened to involve the NAACP and even advised her that he once worked for the NAACP and that their
conversation was being recorded. He then disputed the charge with his credit card company. The dispute was denied by the credit
card company and he had to pay for the room.

Rick Ealing testified in this case. He testified that he was the Assistant Chief of Detectives for the Allegheny County District
Attorney’s Office. He testified that the defendant had never been an investigator with the district attorney’s office. After Mr.
Ealing’s testimony, the Commonwealth rested.

Before the defense presented witnesses, it offered stipulations. Among the stipulations was the admission of Defense Exhibit B,
the badge identified by Ms. Horne at a prior proceeding as the badge shown to her by the defendant.

Charles Conroy, an investigator with the Allegheny County District Attorney’s office testified about interviews he conducted
with Ms. Horne, Mr. Chileski and Ms. Battista. He testified about his conversations with them. He testified that all three of these
people stated to him that the defendant identified himself as an employee with the Allegheny County District Attorney’s office.

The defendant presented other witnesses as well, mostly character witnesses who attested to his good reputation for truthful-
ness. The final witness was the defendant. He testified that on June 18, 2010, he attempted to find a hotel. He testified that he asked
about the “government rate”. He testified that he showed Ms. Horne his badge from the Allegheny County Public Defender’s office
where he served as an investigator He testified that after he got to the room, he turned on the heat in the room. According to the
defendant, the room then began to smell. He testified that he spoke with Ms. Horne, Mr. Chileski and Ms. Battista about the room
and his request for a refund of the room costs. He denied ever telling Ms. Battista or Mr. Chelinski that he worked for the district
attorney’s office.

On cross-examination, the defendant testified that he had a female companion with him when he checked in to the hotel. He
also testified that he never identified himself as an employee of the district attorney’s office to anyone nor did he tell anyone he
was transporting a prisoner. He testified that his only purpose for renting the room was to spend a nice evening on the town with
his female companion. The defendant refused to divulge the name of his female companion that night.

Defendant first claims that the evidence was insufficient to convict. The standard of review for sufficiency of the evidence
claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
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resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] prov-
ing every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa.Super.2003); see also Commonwealth v. Cassidy, 668 A.2d 1143, 1144
(Pa.Super.1995). It is for the trier of fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super.2006).

Title 18 Pa.C.S.A. §4912 provides that “[a] person commits a misdemeanor of the second degree if he falsely pretends to hold a
position in the public service with intent to induce another to submit to such pretended official authority or otherwise to act in
reliance upon that pretense to his prejudice.” The evidence in this case was clearly sufficient to convict. The jury was free to select
which witnesses it believed. It is clear that the testimony of Mr. Chileski, Ms. Horne and Ms. Battista established that the defen-
dant represented himself to be an investigator with the district attorney’s office, a public servant. By virtue of the testimony of Mr.
Ealing, the jury was free to determine that this representation was false. The testimony of the Best Western witnesses established
that the defendant’s intent in falsely holding himself out as an investigator for the district attorney’s office was to secure a lower
rate for a hotel room that would not have otherwise been available to him. There is no doubt in this Court’s mind that the evidence
was sufficient to prove that the defendant induced Ms. Horner to submit to his fraudulent official authority and he caused her to
rely on his false authority to the detriment of Best Western.

The defendant specifically claims that the evidence was insufficient to convict because the conviction runs afoul of the
legislative intent of the statute of conviction. This argument is not properly before this Court as it does not relate in any way to
the sufficiency of the evidence. The defendant is free to make this argument to a higher court, provided the defendant can demon-
strate the issue is properly before that court. Defendant also claims that, by virtue of the stipulation he entered into evidence that
Ms. Horne was shown his badge from the Public Defender’s Office, the evidence was insufficient to convict him. This Court
presumes that the defendant’s theory is that Ms. Horne could not have believed he was from the district attorney’s office if she
saw that badge. This argument is meritless. Ms. Horne testified that she only saw the badge for seconds and she did not pay
particular attention to it. She did not know that the badge was a badge from the Public Defender’s Office. Moreover, three
witnesses, as set forth above, testified that the defendant represented himself to be an investigator with the district attorney’s
office and Ms. Horne testified that he flashed the badge as proof of that fact. Defendant’s stipulation does not render the evidence
insufficient to convict.

Defendant next claims that this Court erred in admitting evidence that Best Western prevailed in his credit card dispute. “The
admissibility of evidence is solely within the discretion of the trial court and will be reversed only if the trial court has abused its
discretion.” Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663, 820 A.2d
703 (2003). As a result, rulings regarding the admissibility of evidence will not be disturbed for an abuse of discretion “unless that
ruling reflects ‘manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be clearly erro-
neous.’” Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006).

It is axiomatic that evidence that is not relevant is not admissible. Pa.R.E. 402; Commonwealth v. Robinson, 554 Pa. 293, 304-
305, 721 A.2d 344, 350 (1998) (“The threshold inquiry with admission of evidence is whether the evidence is relevant.”).
Relevant evidence is evidence that has “any tendency to make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be without the evidence.” Pa.R.E. 401. See also Commonwealth
v. Edwards, 588 Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to establish a material fact in
the case, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a
material fact).

It is axiomatic that “[r]elevant evidence may nevertheless be excluded ‘if its probative value is outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.’” Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004); see also Commonwealth v.
Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).

As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, exclusion is limited to evidence so
prejudicial that it would inflame the jury to make a decision based upon something other than the legal propositions
relevant to the case. As this Court has noted, a trial court is not required to sanitize the trial to eliminate all unpleas-
ant facts from the jury’s consideration where those facts form part of the history and natural development of the
events and offenses with which [a] defendant is charged.

The evidence concerning defendant’s credit card dispute was admitted because it was relevant to the defendant’s course of
conduct directed to Best Western. It was also relevant to show that defendant was given a fair opportunity to challenge the charge.
Even assuming that this evidence was improperly admitted, the error is harmless. As set forth in Commonwealth v. Williams, 554
Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155, 162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted
evidence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that
the error could not have contributed to the verdict.

There was overwhelming evidence of the defendant’s guilt in this case. This claim should, therefore, be rejected.
Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 8, 2013
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Commonwealth of Pennsylvania v.
William Moreno

Criminal Appeal—Sufficiency—Aggravated Assault—One Punch—Accomplice Liability—Intoxication Defense

No. CC 201017085. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 17, 2013.

OPINION
This is a direct appeal wherein the defendant, William Moreno, appeals from the judgment of sentence of July 20, 2012. After

a non-jury trial, the defendant was convicted of aggravated assault. He was sentenced to a term of imprisonment of not less than
102 months nor more than 240 months. The defendant filed a timely Notice of Appeal.

At trial, the evidence established that during the late evening of December 5, 2010 and early morning hours of December 6,
2010, the victim, Michael Murray, was patronizing the Polish Veteran’s Association club.1 He was sitting at the bar drinking beer.
He had been drinking and watching a football game at another establishment prior to arriving at the Polish Veteran’s Association
club. The victim could not recall how many beers he drank that night but he admitted he was intoxicated. At approximately 3:00
a.m., the bartender, Nicole Knouff, asked the victim if he could ask a group of people who were still in the club if they would leave.
The victim approached the group and told the group “it’s time to go gentlemen. Go outside the bar. Ms. Knouff wants to close.” The
victim testified that just after he addressed the group, he was punched on the side of the head by the defendant. He immediately
lost consciousness and doesn’t recall any other events of the incident.

Ms. Knouff testified and she explained that she observed two men exiting the men’s restroom arguing. One male, who was with
the group that included the defendant, told her that someone tried to punch him in the restroom. An argument ensued among some
of the patrons. Concerned that it appeared as though the atmosphere was getting hostile, she addressed all of the people remain-
ing in the club and told them it was time to leave. The men continued arguing and wouldn’t leave. She began screaming at them to
leave. She then asked the victim to advise the group of men that it was time for them leave. She witnessed the victim approach the
group. She observed the defendant punch the victim on the side of the head. She watched the victim drop to the floor. As he was
falling, his head hit a table. Ms. Knouff witnessed another person kicking the victim. She then saw “chairs flying everywhere”. She
enlisted some other regular patrons to get the group of men out of the bar. Once they were gone, a patron called 911. The victim
was lying on the floor unconscious and, according to Ms. Knouff, “[t]here was blood everywhere.”

The club had security cameras in the establishment. The Commonwealth presented a video of the incident as it was recorded on
the security camera. The video of the incident revealed that the victim approached a group of men. Although there was no audio on
the video, the victim is seen addressing the group. The defendant is observed delivering what can best be described as a “sucker punch”
to the side of the victim’s head. It does not appear that the victim saw the punch as it was delivered. After the victim fell to the floor,
the defendant attempted to go after the victim when he was on the floor. The defendant was restrained by one of the members of the
group and it is unclear whether the defendant was actually able to make contact with the victim. Other people in the defendant’s
group are visible on the video, kicking and assaulting the victim. The defendant left the bar with the others in his group.

As a result of the beating, the victim suffered a subgaleal hematoma, a concussion and six staples were placed in his head to
repair a laceration he sustained to his head. He also sustained a broken leg, the repair of which required the permanent insertion
of a metal plate and six metal pins. The victim had to undergo six months of physical therapy. He also missed eight and one-half
months of work. At the time of the trial (January 25, 2012) he was still experiencing daily pain.

Defendant’s first claim is that the trial court erroneously found that the defendant’s actions “constituted reckless conduct under
circumstances manifesting extreme indifference to human life almost insuring injury or death would occur, thus, establishing
legally sufficient evidence of an aggravated assault.” The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our judg-
ment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need not
preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless
the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the crime beyond a rea-
sonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be
evaluated and all the evidence actually received must be considered. Finally, the trier of fact while passing upon the cred-
ibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The defendant complains that the evidence was insufficient to prove reckless conduct in violation of 18 Pa.C.S.A. §2702(a)(1).
Reckless conduct, however, is not the only type of conduct addressed by 18 Pa.C.S.A §2702(a)(1). As it applies to this case, that
provision states

(a) Offense defined. —A person is guilty of aggravated assault if he [or she]:

(1) attempts to cause serious bodily injury to another or causes such injury intentionally, knowingly or recklessly under
circumstances manifesting extreme indifference to the value of human life.

“Serious bodily injury” means “[b]odily injury which creates a substantial risk of death or which causes serious, permanent
disfigurement, or protracted loss or impairment of the function of any bodily member or organ.” 18 Pa.C.S. § 2301. “A person
commits an attempt when, with intent to commit a specific crime, he does any act which constitutes a substantial step toward
the commission of that crime.” 18 Pa.C.S. § 901(a). An attempt under § 2702(a)(1) requires a showing of some act, albeit not one
causing serious bodily injury, accompanied by an intent to inflict serious bodily injury. See Commonwealth v. Matthew, 909 A.2d
1254, 1257 (Pa. 2006).

Proof that serious bodily injury was inflicted is not required to prove aggravated assault. The Commonwealth need only prove



page 168 volume 161   no.  8

that an attempt was made to cause such injury. Commonwealth v. Rosado, 684 A.2d 605, 608 (Pa.Super 1996) citing Commonwealth
v. Elrod, 392 Pa. Super. 274, 277, 572 A.2d 1229, 1231 (1990), appeal denied, 527 Pa. 629, 592 A.2d 1297 (1990). See also
Commonwealth v. Fierst, 423 Pa. Super. 232, 241, 620 A.2d 1196, 1201 (1993) (when no serious bodily injury resulted from the
defendant’s actions, a charge of aggravated assault may be sustained if the Commonwealth proves that the defendant attempted to
cause another person to suffer serious injuries). Where the Commonwealth alleges that the defendant attempted to commit aggra-
vated assault, the Commonwealth must prove specific intent. Commonwealth v. Everett, 408 Pa. Super. 166, 169, 596 A.2d 244, 245
(1991), appeal denied, 530 Pa. 639, 607 A.2d 250 (1992); Commonwealth v. Magnelli, 348 Pa. Super. 345, 349, 502 A.2d 241, 243
(1985). The intent to commit aggravated assault is established when the evidence demonstrates that a defendant intentionally acted
in a manner which constitutes a substantial or significant step toward perpetrating serious bodily injury upon another. Rosado, 684
A.2d at 609. The determination as to whether a defendant intended to inflict serious bodily injury must be made on a case-by-case
basis. Commonwealth v. Dailey, 828 A.2d 356(Pa. Super. 2003). The circumstances surrounding the attack are probative of intent.
Commonwealth v. Caterino, 678 A.2d 389 (Pa.Super. 1996). In determining whether intent was proven from such circumstances, it
is appropriate to consider that “the accused intended the natural and probable consequences of his [or her] actions to result there-
from.” Rosado, 684 A.2d at 608.

In Commonwealth v. Burton, 2 A.3d 598 (Pa.Super. 2010), citing Commonwealth v. Alexander, 383 A.2d 887, 889 (Pa. 1987) the
Superior Court addressed whether one punch could justify a conviction for aggravated assault:

The Alexander Court continued that where the victim of an assault consisting of a single punch does not sustain serious
bodily injury, “the charge of aggravated assault can be supported only if the evidence supports a finding that the blow
delivered was accompanied by the intent to inflict serious bodily injury.” Id. The Court stated that “any evidence” of a
defendant’s “intent to inflict serious bodily injury” can “be gleaned from the other circumstances surrounding” the defen-
dant’s attack on the victim. Id. It then analyzed the case before it. The Court announced that the following factors can be
utilized in ascertaining whether the defendant intended to inflict serious bodily injury by one blow: 1) if the defendant
“was disproportionately larger or stronger than the victim;” 2) whether the defendant would have escalated his attack but
was restrained from doing so; 3) whether the defendant was in possession of a weapon; and 4) “statements before,
during, or after the attack which might indicate [defendant’s] intent to inflict further injury upon the victim.” Id. at 889.

In Commonwealth v. Burton, a one-punch assault case in which the victim sustained serious bodily injury, the Superior Court
found that the following evidence was sufficient proof of intent to cause serious bodily injury:

(1) The defendant was significantly stronger and larger than the victim;

(2) The defendant was ten years younger than the victim; and

(3) The defendant aggressively initiated a confrontation with the victim and made celebratory remarks about “getting”
the victim after the victim was rendered unconscious by the defendant’s punch.

In this case, the defendant was standing amid a group of people, at least three others, when he, without warning, and without
the victim’s attention being focused specifically on the defendant, punched the victim on the side of the head, causing the victim
to become unconscious immediately, and causing the victim to strike his head on a table as he fell to the floor. As others in the
defendant’s group attacked the unconscious victim, the defendant went after the victim again, clearly trying to participate in the
continuing assault on the helpless victim. The defendant only stopped his pursuit of the victim when he was restrained by another
person. Defendant’s actions and the circumstances in which he acted, clearly demonstrate an intent to cause serious bodily injury.

Recklessness can also support a conviction for aggravated assault. In Commonwealth v. Smith, 956 1029, 1036-1037 (Pa.Super.
2008) citing Commonwealth v. Bruce, 916 A.2d 657, 663-664 (Pa. Super. 2007), appeal denied, 593 Pa. 754, 932 A.2d 74 (Pa. 2007)
the Superior Court explained that a heightened standard for recklessness, similar to the standard for malice in a murder case, is
required to support an aggravated assault conviction:

Where, as here, the victim suffered serious bodily injury, the Commonwealth may establish the mens rea element of
aggravated assault with evidence that the assailant acted either intentionally, knowingly, or recklessly.

*     *     *
To prevail on a theory of recklessness, the Commonwealth must show an assailant’s recklessness rose to the level of
malice, a crucial element to sustain a conviction for aggravated assault. Commonwealth v. Kling, 1999 PA Super 110, 731
A.2d 145 (Pa. Super. 1999). “Malice” was explained in Kling:

Malice exists where there is a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a
mind regardless of social duty, although a particular person may not be intended to be injured. Where malice is based on
a reckless disregard of consequences, it is not sufficient to show mere recklessness; rather, it must be shown the defen-
dant consciously disregarded an unjustified and extremely high risk that his actions might cause death or serious bodily
injury. See Commonwealth v. Scales, 437 Pa. Super. 14, 648 A.2d 1205, 1207 (Pa. Super. 1994), appeal denied, 540 Pa. 640,
659 A.2d 559 (1995) (regarding third degree murder). A defendant must display a conscious disregard for almost certain
death or injury such that it is tantamount to an actual desire to injure or kill; at the very least, the conduct must be such
that one could reasonably anticipate death or serious bodily injury would likely and logically result. See Commonwealth
v. O’Hanlon, 653 A.2d 616at 618 (Pa. 1995)(regarding aggravated assault).

Kling, 731 A.2d at 147-48.

The circumstances showing intent to cause serious bodily injury apply with equal force to prove recklessness to a degree
that one would reasonably anticipate serious bodily injury as a likely and logical result.

Malice may also be inferred from the use of a deadly weapon upon a vital part of the body. Commonwealth v. Cruz-Centeno, 668
A.2d 536, 540 (Pa.Super. 1995), appeal denied, 676 A.2d 1195 (Pa. 1996).

In this case, the credible evidence was sufficient to prove aggravated assault. Initially, this Court believed that the defendant’s
conduct demonstrated that he attempted to cause and did intentionally cause serious bodily injury to the victim. The defendant has
not, however, challenged this finding. The evidence adduced in this case demonstrated that the defendant leveled what was akin
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to a “sucker punch” to the side of the victim’s head. The victim never saw the punch coming. The punch was thrown with such
force that the victim sustained a concussion.2 The requisite intent to cause serious bodily is demonstrated by the fact that the defen-
dant forcibly punched the victim in a vital part of his body. Defendant actually caused such injury because the defendant’s punch
caused the victim to fall, striking his head on a table. The victim’s concussion and other serious head injuries are positively
connected to the defendant’s conduct. Further, the defendant attempted to escalate the attack and cause greater injury to the
victim when he attempted to go after the victim after the victim lay helpless on the floor while others in his group were kicking
and assaulting the victim. This court believes that all of the defendant’s conduct demonstrated that the defendant attempted to
cause serious bodily injury to the victim and, in fact, caused such injury.

Although the Court did not rely solely on a recklessness theory in convicting the defendant, this Court believes that the conduct
of the defendant established this mens rea. Sucker punching a person with such force that the victim sustains a brain injury and
causing him to strike his head on a table as he fell and then attempting to further injure the victim by trying to strike him again
while unconscious, while acting in concert with a number of other actors trying to injure the unconscious victim, exhibits a wicked-
ness of disposition and a hardness of heart. It clearly displays a recklessness of consequences of the assault and it demonstrates a
total callousness of any social duty. These actions clearly demonstrate an indifference to the fact that the assault could cause serious
injuries to the victim. In Commonwealth v. Burton, the Superior court observed that, “When a victim actually sustains serious bodily
injury, the Commonwealth can, but does not necessarily have to, establish specific intent to cause such harm.” 2 A.3d 598
(Pa.Super.2010). In Commonwealth v. Patrick, 933 A.2d 1043 (Pa.Super 2007), after the victim had a verbal exchange with the
defendant, near a certain bar, he walked away from the defendant, headed to a different bar. As he did so, he had his hands in his
pockets. The defendant, without any warning to the victim, went after the victim and punched the victim on the side of the victim’s
head, in the area of his temple, thereby knocking the victim off his feet. Because the victim had his hands in his pockets, he hit the
sidewalk headfirst and sustained serious injuries. The en banc Superior Court, reviewing a granting of a habeas corpus petition,
ruled that that evidence was sufficient to submit to a jury on the issue of acting recklessly under circumstances manifesting
extreme indifference to the value of human life. Commonwealth v. Patrick, 933 A.2d 1047.

The evidence in this case is remarkably similar. The victim sustained serious bodily injury when the defendant, with no warn-
ing whatsoever, punched the victim in the head, immediately knocking the victim unconscious, and causing the victim to strike his
head on a table as the victim fell to the floor. Under Burton and Patrick, this evidence is itself sufficient. The defendant also
attempted to continue to assault the victim, but was restrained from doing so. This is additional evidence of the defendant’s mali-
cious intent. Accordingly, at a minimum, the defendant’s actions constituted recklessness.

Defendant’s next claim is that the trial court erred as a matter of law in attributing injuries of the victim to the defendant when
there was no evidence of accomplice liability where, in the court’s own description, there was an “eruption of physical contact as
opposed to a plan” when all participants in the altercation had consumed alcohol. As the record reflects and as stated above, the
victim suffered a concussion and lacerations to his head which were specifically attributable to the defendant. Although the
victim suffered a broken leg, the evidence did not establish that the defendant actually caused that injury. This Court does believe
that the actions of the defendant incited the others in his group and defendant’s attempt to go after the victim a second time
occurred as the others attacked the victim. The actions of those other members of defendant’s group ultimately resulted in addi-
tional injuries to the victim, including the broken leg. The Court believes that these facts provide yet another basis for defendant’s
conviction of aggravated assault; that is, accomplice liability. See Commonwealth v. McClendon, 2005 Pa.Super 164, 874 A.2d. 1223
(Pa.Super 2005) citing Commonwealth v. Vinning, 1999 Pa.Super 345; 744 A.2d 310, 321 (Pa.Super 2000) (transcending mere asso-
ciation, accomplice liability requires active and purposeful participation in criminal activity with others). No existence of an agree-
ment (or “plan”)is necessary to support a conviction under accomplice liability. Id. In this case, the defendant was with the others
in his group when he punched the victim. When the others continued the assault on the victim the defendant attempted to join in,
thereby demonstrating his active participation with the group.

Defendant finally claims that the trial court erred in finding that the defendant’s acts constituted an aggravated assault when
the victim’s own intoxication may have constituted a concurrent cause contributing to his injuries. This claim is baseless. There is
no question that evidence of a victim’s intoxication is admissible if it is relevant to the defendant’s theory of the case. See
Commonwealth v. Uhrinek, 544 947, 954 (Pa. 1988)(evidence of a pedestrian’s intoxication is admissible if it is relevant to the
defendant’s theory that the pedestrian caused the accident). Although the trial testimony established that the victim was intoxicated
in this case, the record provides no basis for any finding that the victim’s intoxication played any role in causing his injuries in this
case. There was no testimony demonstrating that the victim was unsteady or showing any demonstrable signs of intoxication. The
victim testified that he recalled the events of the night right up to the time he was struck by the defendant. Ms. Knouff, the
bartender, testified that the victim showed no signs of intoxication. She testified that the victim simply went over to the defendant
and his group and asked them to leave. Without provocation, the defendant then suddenly punched the victim on the side of his
head. The victim immediately dropped to the floor, striking his head on a table on the way down to the floor. There was no credible
evidence that the victim’s intoxication contributed to his injuries.3 This Court considered the evidence admitted at trial and
properly rendered a guilty verdict.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 17, 2013

1 The victim was an off-duty police officer. There was no evidence that anyone was aware that the victim was a police officer nor
did the victim assert any authority as a police officer during his encounter with the defendant. The defendant was not charged
under the provisions of the aggravated assault statute that penalizes assaults on police officers.
2 According to the U.S. Department of Health and Human Services Centers for Disease Control and Prevention (CDC): “A
concussion is a type of traumatic brain injury, or TBI, caused by a bump, blow, or jolt to the head that can change the way your
brain normally works. Concussions can also occur from a blow to the body that causes the head to move rapidly back and forth”.
3 The victim’s medical records were admitted into evidence in this case. Nowhere in those records is it indicated that the victim’s
consumption of alcoholic beverages had anything to do with his injuries and/or treatment.
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Jonathan Sims, Plaintiff v.
Frank B. Fuhrer Holdings, Inc., et al., Defendants v.

James Doubt, Additional Defendants

James Pratt, and Donna Pratt, his wife, Plaintiffs v.
Frank B. Fuhrer Holdings, Inc., et al., Defendants v.

James Doubt, Additional Defendants

David W. Clinton, Plaintiff v.
Frank B. Fuhrer Holdings, Inc., et al., Defendants v.

James Doubt, Additional Defendants

Broc Austin, Plaintiff v.
Frank B. Fuhrer Holdings, Inc., et al., Defendants v.

James Doubt, Additional Defendants
Negligence

No. GD-11-024839. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—December 13, 2012.

OPINION AND ORDER OF COURT
The preliminary objections of defendants to complaints filed in this consolidated action by Jonathan Sims, James and Donna

Pratt, and David W. Clinton are the subject of this Opinion and Order of Court.
The allegations within the complaints are very similar.
At approximately 2:00 A.M. on July 10, 2010, James Doubt was operating a vehicle at an extremely high rate of speed. Without

warning, he entered the oncoming lane of traffic and collided with a vehicle operated by David W. Clinton. The Doubt vehicle
bounced off the Clinton vehicle and struck the truck being operated by James Pratt. Passengers in Doubt’s vehicle include Broc
Austin and Jonathan Sims. Clinton, Sims, Austin, and Pratt were injured in the crash.

At the time of the collision, Doubt was intoxicated. Prior to the incident, Doubt was a patron of an establishment operated by
defendant Three John’s, Inc., and was served liquor beyond the point of visible intoxication.

Defendant Frank B. Fuhrer Holdings, Inc., licensee of the Pennsylvania Liquor Control Board, is in the business of furnishing
alcohol and was promoting and providing free beer to customers of Three John’s, Inc.

I.
Count I of each complaint is a negligence claim against Frank B. Fuhrer Holdings, Inc. Count II is a negligence claim against

Three John’s, Inc.
Under 47 P.S. § 4-493(1), it is unlawful for any licensee to sell, furnish, or give any liquor or malt or brewed beverage to any

person who is visibly intoxicated. Section 4-497 provides that no licensee shall be liable to a third person on account of damages
inflicted upon them by customers of licensees unless the customer who inflicts the damages was furnished liquor when the
customer was visibly intoxicated:

§ 4—497. Liability of licensees

No licensee shall be liable to third persons on account of damages inflicted upon them off of the licensed premises
by customers of the licensee unless the customer who inflicts the damages was sold, furnished or given liquor or malt or
brewed beverages by the said licensee or his agent, servant or employe when the said customer was visibly intoxicated.

47 P.S. § 4-497.

Defendants agree with plaintiffs that plaintiffs may recover compensatory damages upon a showing that defendants sold or
otherwise furnished alcohol to James Doubt when he was visibly intoxicated. The dispute in this case is over a second theory of
recovery that plaintiffs seek to pursue pursuant to their negligence counts. Plaintiffs allege that as part of a promotion, defen-
dants were providing a free beer and that Mr. Doubt received and consumed more than one free drink in violation of the
Pennsylvania Liquor Control Board Regulations (40 Pa. Code § 13.53) which reads as follows:

§ 13.53 Bar spending/free drinks.

Representatives of manufacturers and licensees may give or purchase an alcoholic beverage for consumers in retail
licensed premises provided the giving of the alcoholic beverage is not contingent upon the purchase of any other
alcoholic beverage and is limited to one standard-sized alcoholic beverage per patron in any offering. A standard-
sized alcoholic beverage is 12 fluid ounces of a malt or brewed beverage, 4 fluid ounces of wine (including fortified wine)
and 1% fluid ounces of liquor.

It is the position of plaintiffs that this regulation will support a claim of negligence per se. Thus, plaintiffs may recover without
proving that Mr. Doubt was visibly intoxicated.

Defendants contend that I should strike any references to this Regulation because there can be no recovery without a showing
that James Doubt was served while visibly intoxicated.

I agree with plaintiffs that this Regulation shall have the same force as a part of the Liquor Code. See § 2-207(i) of the Liquor
Code (47 P.S. § 2-201(i)) which elevates the status of a Liquor Control Board Regulation to that of statutory authority.

I agree with defendants that any cause of action based on provisions of the Liquor Control Board or a regulation which has the
same status is governed by § 4-497 which imposes on a licensee liability to third persons on account of a customer who inflicts
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damages to third persons only if the licensee furnished liquor to the customer when the customer was visibly intoxicated.
Plaintiffs argue that under the case law they may pursue a common law negligence claim against defendants. However, this is

not what they seek to do. Instead, they seek to base a claim on a regulation that is subject to 47 P.S. § 4-497.
Plaintiffs rely solely on Rivero v. Timblin, 12 Pa. D.&C.5th 233 (Lancaster C.P. 2010), to support their position that they may

seek recovery based on common law negligence. The Rivero Court rejected the argument that § 4-497 of the Dram Shop Act
provides the exclusive remedy for injuries resulting from a licensee’s violation of the Act, such that all other common law theories
of negligence are preemptive. However, the Court stated that any common law claims of negligence can be asserted only “once the
threshold level of negligence has been established, i.e., serving a visibly intoxicated patron.” Id. at 253. Elsewhere, the Court states
that, following the repeal of the Dram Shop provision in the Act of 1854, “Pennsylvania courts construed provisions of the
Pennsylvania Liquor Code and common law negligence principles as imposing civil liability on those who served visibly intoxicated
patrons if the unlawful action results in injury to another.” (Underlining added.) Id. at 250.

Elsewhere in the Opinion, the Court rejected the assertion that there is no common law liability and that the Dram Shop Act
provides a new cause of action that did not exist at common law stating, “the Supreme Court has recognized a common-law cause
of action in negligence against a licensee for injuries resulting from the furnishing of alcohol to a visibly intoxicated customer in
violation of the Commonwealth’s Liquor Code.” (Emphasis added.) Id. at 251.

Although I am not sure how it improves a plaintiffs lot, I have no problems with plaintiffs being permitted to pursue common
law negligence claims against those who serve a visibly intoxicated patron.

Consequently, I am sustaining defendants’ preliminary objections to the negligence counts in the plaintiffs’ complaints only to
the extent that recovery is sought against the licensee without a showing that the customer who inflicted the damage was furnished
alcohol when visibly intoxicated.1

II.
For the reasons discussed at the October 23, 2012 oral argument, at which a court reporter was present, I am overruling defen-

dants’ preliminary objections seeking a court order striking plaintiffs’ claims for punitive damages. It is possible that evidence
introduced to establish that defendants served a visibly intoxicated person may support a finding of reckless indifference.

III.
The “in general” allegations of negligence are stricken pursuant to the February 13, 2012 Order of Court (O’Reilly, J.).
For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 13th day of December, 2012, upon consideration of defendants’ preliminary objections to plaintiffs’ complaints, it is

hereby ORDERED that:
(1) defendants’ preliminary objections are sustained to the extent that the complaints are raising a negligence claim that would

permit recovery without a showing that James Doubt was served alcohol while intoxicated;
(2) defendants’ preliminary objections to plaintiffs’ inclusion of “in general” allegations of negligence in violation of the court’s

prior order are sustained, and such language is hereby stricken in conformity therewith; and
(3) defendants’ preliminary objections are otherwise overruled.

BY THE COURT:
/s/Wettick, J.

1 At pages 9 and 10 of the Clinton Brief in Opposition to Defendants’ Preliminary Objections, Clinton states: “While agreeing that
service of a visibly intoxicated person is a threshold that injured people must prove in order to recover against bars and taverns,
the Rivero Court rejected the bar’s argument that it was also a limit on what could be proved. Instead, the court held that once an
injured person meets their burden of producing evidence that someone was served past the point of visible intoxication the injured
person may also expand their proof into other acts of negligence.”

Marino, Robinson & Associates, Inc., a successor in interest to
J.E. Robinson Company and John A. Marino and Associates

and John A. Marino, individually v.
Debra Robinson a/k/a Debra Robinson Young

Contract

No. GD-10-013731. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—January 10, 2013.

OPINION AND ORDER OF COURT
The Motion of plaintiffs (“Buyer”) for Partial Summary Judgment on Issue of Liability for Breach of Covenant Not to Compete

and the Cross-Motion of Defendant (“Seller”) for Summary Judgment are the subjects of this Opinion and Order of Court.
Seller is the former owner of an accounting practice known as J.E. Robinson Company. On July 2, 2008, Seller sold her account-

ing practice to Buyer pursuant to an Agreement for the Purchase of Assets. The purchase price of $477,500 consisted of
Goodwill/Account List–$456,500; Covenant Not To Compete–$10,000; and Fixed Assets–$11,000. Purchase Agreement, at ¶3, in
Plaintiffs’ Amended Complaint, Ex. A. Buyer has paid Seller the sum of $410,523. Amended Complaint, ¶24.

Paragraph 10 of the Agreement contains the following provisions relevant to this dispute:

Covenant Not to Compete: For a period of three (3) consecutive years from the closing date, the SELLER (including its
present Partners, Principals, and Shareholders) agrees not to directly or indirectly:
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A. Compete with the BUYER or engage in the practice of public accounting; including auditing, reviewing or compiling
financial statements, income tax research, consultation and preparation, bookkeeping, payroll processing and
relating functions, within a ten (10) mile radius of BUYER’s existing office at the time of closing.

B. Aid or assist anyone else, except the BUYER, to do so within these limits.

C. Solicit in any manner any past clients listed on Exhibit A or employees of the PRACTICE for ten (10) years from
closing.

D. Have any interest in an accounting practice within these limits, except as an employee and/or consultant of the
BUYER. This shall not preclude Seller from becoming employed as an accountant for an accounting firm in this area
in order to complete her professional requirements for her CPA license.

E. Request or solicit any present or future clients to withdraw, curtail or cancel its business with the SELLER, for ten
(10) years from closing, if Seller is aware of the client’s relationship at the time of the initial request or solicitation.

Discovery has been completed. Buyer contends that it is entitled to summary judgment because the evidence establishes that
Seller breached paragraph 10. Seller, on the other hand, contends that she is entitled to summary judgment pursuant to Pa.R.Civ.P.
1035.2(1) because Buyer bears the burden of proof and has failed to produce evidence that could support a breach of paragraph 10.

Seller readily admits that she is providing accounting services to persons she served prior to the sale of her accounting prac-
tice. However, there is no evidence which contradicts Seller’s testimony that each of these former customers unilaterally came to
her requesting that she provide them with accounting services. Furthermore, there is no evidence supporting a finding that Seller
was providing services to any former customers within a ten-mile radius of Buyer’s existing office at the time of closing.

Neither party contends that the relevant provisions of paragraph 10 are ambiguous.1 Both parties rely on paragraph 10(C) which
provides that the Seller shall not:

C. Solicit in any manner any past clients listed on Exhibit A or employees of the PRACTICE for ten (10) years from
closing.

Buyer contends that under paragraph 10, Seller is barred from providing accounting services to former clients. Seller contends
that she is barred only from engaging in the practice of public accounting within a ten-mile radius of Buyer’s existing office at the
time of closing and from taking any action that would encourage a former client to seek accounting services from Seller.

Buyer’s case is based on evidence establishing that Seller is providing accounting services to her former clients. Buyer
contends that paragraph 10(C) must be read in the context of paragraph 10 as a whole in which the Seller “agrees not to directly
or indirectly” solicit Seller’s former clients.

Seller relies on the dictionary definition of the word “solicit” which includes some element of encouragement.2

I find to be persuasive the case law of other jurisdictions, which adopts the dictionary definition of the word “solicit” and holds
that the servicing of a former customer, by itself, does not constitute solicitation.

In Akron Pest Control v. Radar Exterminating Co., Inc., 455 S.E.2d 601, 601 (Ga. Ct. App. 1994), the Court rejected the proposi-
tion that an agreement “not to solicit, either directly or indirectly any current or past customers” of a seller may “possibly be
construed as requiring appellants to turn away clearly unsolicited business.”

The Court looked to the following dictionary definitions:

“Webster’s New Intl. Dictionary, 2d ed., defines ‘solicit’ as ‘to entreat, importune ... to endeavor to obtain by asking
or pleading ... to urge. ...’” The word has been otherwise defined as: “To appeal for something; to apply to for obtaining
something; to ask earnestly; to ask for the purpose of receiving; to endeavor to obtain by asking or pleading; to entreat,
implore, or importune; to make petition to; to plead for; to try to obtain; and though the word implies a serious request,
it requires no particular degree of importunity, entreaty, imploration, or supplication. To awake or incite to action by acts
or conduct intended to and calculated to incite the act of giving. The term implies personal petition and importunity
addressed to a particular individual to do some particular thing.” Black’s Law Dictionary, p. 1392 (6th ed. 1990).

Id. at 602-03 (internal citations omitted). The Court ruled that the phrase “not to solicit ... indirectly” is not ambiguous. Id. at 603.
A seller’s accepting business that the seller is forbidden to seek out does not in any sense constitute a solicitation.

In a 2010 Opinion rendered in Meyer-Chatfield v. Century Business Servicing, Inc., 732 F.Supp.2d 514, 521-22 (E.D.Pa. 2010),
the Court ruled that the common understanding of the term “solicit” requires more than accepting business.

In Meyer-Chatfield, the plaintiff ’s former employee, upon obtaining employment with the defendant company, had agreed that
he would not directly or indirectly solicit any personnel of the plaintiff to become personnel of the defendant company. The Court
ruled that the plaintiff could not prevail by showing only that individuals who were the plaintiff ’s employees at the time the non-
solicitation agreement was signed were now working for the defendant:

Despite the Court granting the Motion for Partial Summary Judgment on the meaning of the word “solicit,” Plaintiff
will be permitted to introduce evidence relevant to the issue of solicitation. Under the definition in Black’s Law
Dictionary, solicitation is not confined only to the verbal act of asking or requesting something, or to the act of formally
first approaching a potential employee. Actions to “awake or incite to action,” or “conduct intended to and calculated to
incite” the desired act are also acts of solicitation. Plaintiff will be permitted to offer evidence which falls under this
rubric, but is not permitted to argue that mere “hiring” of former employees, agents or strategic partners is the equiva-
lent of solicitation.

Id. at 522 (citation omitted).

In Mona Electric Group, Inc. v. Truland Service Corp., 193 F.Supp.2d 874 (E.D.Va. 2002), aff ’d, 56 Fed. Appx. 108 (4th Cir. 2003),
the Court held that a nonsolicitation agreement did not bar a former employee from responding to former customers who solicited
him for bids. “This would turn the nonsolicitation agreement into a noncompetition agreement, and under the unambiguous terms
of the Agreement, only solicitation of Mona’s customers is prohibited.” 193 F.Supp.2d at 877.

In Slicex, Inc. v. Aeroflex Colorado Springs, Inc., 2006 WL 2088282, *6-*7 (D.Utah 2006), the Court held that the clear language
of a nonsolicitation agreement does not require the defendant to refuse to hire the plaintiff ’s employees where those employees
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made the first contact seeking employment with the defendant. See also General Assurance of America, Inc. v. Overlay-Seawell
Co., — F.Supp.2d —, 2012 WL 4105117 (E.D.Va. 2012) (Memorandum Opinion), wherein the Court held that an agreement not to
“in any way, directly or indirectly, solicit, divert or take away, or attempt to solicit, divert or take away” the company’s client does
not preclude a former employee from accepting unsolicited business from the former clients. Id. at *9, n.18 (citing Murphree v.
Yancey Bros. Co., 716 S.E.2d 824, 827-28 (Ga.App. 2011)).

Sobers v. Shannon Optical Co., Inc., 473 A.2d 1035 (Pa. Super. 1984), is the only case which plaintiffs cite in support of their
construction of the covenant not to compete. Defendant’s Brief in Support of Motion for Partial Summary Judgment, 7. The Sobers
covenant language stated:

The Seller [Shannon] agrees that it will not compete directly or indirectly with the Buyer, nor will it engage in a business
which is in any nature similar to the said business being purchased by the Buyer….”

Id. at 1038. The Seller’s President [Gallaway] also agreed:

“not compete directly or indirectly in the business which is being sold to the Buyer herein, nor will he engage in said
business, directly or indirectly, nor will he act as a representative, agent, or principal in any business which is directly
or indirectly competitive or incidental to this business….”

Id.
The corporate seller and its president offered testimony that they did not solicit the buyer’s customers but, rather, the customers

approached them after becoming dissatisfied with the buyer’s services. The trial judge ruled that this was irrelevant. The Superior
Court affirmed stating, “Nowhere did it [the Agreement] specifically state that appellants would only restrict their activities with
regard to soliciting business. Rather, the covenant language was broad and general in its prohibition against engaging in any busi-
ness which directly or indirectly competed with appellee.” Id.

Sobers is readily distinguishable because the covenant language in the Sobers’ Agreement is much broader than the language
in the Agreement in this case, in that the Sobers’ Agreement broadly prohibited the seller and its president from competing with
the buyer.

If paragraph 10(A) of the Agreement in this case had unqualifiedly barred Seller from competing with Buyer by engaging
in the practice of public accounting, Buyer would have prevailed upon a showing that Seller was providing services to former
customers who approached Seller after becoming dissatisfied with Buyer’s services. However, the covenant not to compete in
the present case bars Buyer from providing accounting services only within a ten-mile radius. Since there is no evidence to
support a finding that Seller in any way competed or engaged in the practice of accounting within this ten-mile radius, Buyer must
rely upon paragraph 10(C) which bars only the solicitation of past clients. There is no language in the Sobers Opinion that would
suggest that the term “solicit” includes providing services to former customers who unilaterally approached Seller.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
Upon consideration of plaintiffs’ and defendant’s motions for summary judgment, it is hereby ORDERED that:
(1) plaintiffs’ motion for summary judgment is denied; and
(2) defendant’s motion is granted, and a judgment is entered dismissing with prejudice all claims which plaintiffs have raised

in this litigation.
BY THE COURT:
/s/Wettick, Jr., J.

Dated: January 10, 2013

1 At page 7 of Plaintiffs’ Brief in Support of Its Motion for Partial Summary Judgment, on the issue of liability for breach of
covenant not to compete, plaintiffs correctly state that “the language of the covenant not to compete is clear and in its meaning can
be determined without any guide other than the words used.”
2 See, e.g., BLACK’S LAW DICTIONARY (9th ed. 2009), solicitation (“The act or an instance of requesting or seeking to obtain
something; a request or petition . . . An attempt or effort to gain business.”).

Joann C. Virgi v.
John G. Virgi

Equitable Distribution—Alimony—Counsel Fees

1. A trial on the economic issues in the parties’ divorce was held before a Special Master, with a report being entered in
November of 1999. Following exceptions, the wife was awarded sixty percent of the marital estate, including this percentage of the
marital component of her PSERS retirement plan. A Qualified Domestic Relations Order was prepared, but never finalized
between the parties.

2. The law that governed the handling of retirement plans, that being 23 Pa. C.S. §3501(c) was amended in the interim and
significantly changed how the distribution in the matter at hand would be addressed. Since no Qualified Domestic Relations Order
had been finalized, the case was determined to still be pending and, therefore, the current amended statue regarding the handling
of the retirement fund would govern.

(Christine Gale)
Frank D. Magone for Plaintiff/Wife.
William C. Kaczynski for Defendant/Husband.
No. FD-95-003781-006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kim D. Eaton, J.—December 4, 2012.
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OPINION
Joann C. Virgi (Wife) appeals and John G. Virgi (Husband) cross appeals this Court’s order dated September 10, 2012. By order

dated November 2, 2012, the appeals were consolidated in accordance with Pa.R.A.P. 2136.
The parties were married on July 16, 1977, separated on May 25, 1995 and divorced on February 14, 2001. Trial on equitable

distribution, Husband’s claim for alimony and the parties’ claims for counsel fees and expenses was held before Special Master
Patricia Miller on November 22, 1995. The Master issued a Report and Recommendation dated November 30, 1999, recommend-
ing, inter alia, an equal division of the marital assets. The asset in contention in this appeal is Wife’s PSERS retirement plan (Plan).
Wife had been teaching for seven years prior to the marriage and just retired recently. Following exceptions by both parties, the
court granted, in part, Wife’s exceptions. By Order dated October 20, 2000, Wife was awarded 60% of the marital estate, including
the marital component of the Plan. The Plan was to be divided between the parties when the pension goes into pay status with Wife
receiving 60% and Husband 40% of any pre-retirement pension benefit by means of a Qualified Domestic Relation Order (QDRO).
Both parties appealed. The Superior Court affirmed1

The parties were unable to agree on the terms of a QDRO. A QDRO prepared and signed by Husband was presented to PSERS
in 2004. A second QDRO was presented to PSERS in 2007. Both were rejected by PSERS. On May 22, 2009, Husband presented a
Petition seeking the Court’s intervention in finalizing the QDRO. On September 15, 2009, the Court entered an Order directing the
parties to utilize James Lynch (Lynch) to prepare an appropriate QDRO. In 2001, the legislature enacted amendments to the Public
School Employees Retirement Code, 24 Pa.C.S. §§8101-8535, and the State Employees Retirement Code, 71 Pa.C.S. §§5101-5959
(Act 9), to allow employees to increase their contributions and receive a higher percent upon retirement. Wife increased her
contributions at that time from 5.25% to 6.5%. This entitled Wife to have her benefit calculated at 2.5%, rather than 2.0% retroactive
to the date of her employment. In 2005, legislation was enacted to amend the Divorce Code to address confusion in distribution of
retirement plants. 23 Pa.C.S.3501(c). This amendment, known as Act 175, provides as follows:

c. Defined benefit retirement plans.—Notwithstanding subsections (a), (a.1) and (b):

(1) In the case of the marital portion of a defined benefit retirement plan being distributed by means of a deferred distri-
bution, the defined benefit plan shall be allocated between its marital and non-marital portions solely by use of a cover-
ture fraction. The denominator of the coverture fraction shall be the number of months the employee spouse worked to
earn the total benefit and the numerator shall be the number of such months during which the parties were married and
not finally separated. The benefit to which the coverture fraction is applied shall include all post separation enhance-
ments except for enhancements arising from post separation monetary contributions made by the employee spouse,
including the gain or loss on such contributions.

(2) In the case of the marital portion of a defined benefit retirement plan being distributed by means of an immediate off-
set, the defined benefit plan shall be allocated between its marital and non-marital portions solely by use of a coverture
fraction. The denominator of the coverture fraction shall be the number of months the employee spouse worked to earn
the accrued benefit as of a date as close to the time of trial as reasonably possible and the numerator shall be the num-
ber of such months during which the parties were married and not finally separated. The benefit to which the coverture
fraction is applied shall include all post separation enhancements up to a date as close to the time of trial as reasonably
possible except for enhancements arising from post separation monetary contributions made by the employee spouse,
including the gain or loss on such contributions.

The effective date of Act 175 was January 29, 2005. Thus, the law had significantly changed between the time the parties’ equi-
table distribution order was final in 2000. Under the new legislation, Husband would receive a monthly benefit of $1,836. Using
pre-Act 175 calculations, Husband would receive a monthly benefit of $499. Lynch prepared a QDRO using Act 175. Wife refused
to sign the QDRO, contending that Act 175 did not apply to this case. On January 7, 2011, Husband filed a Petition for Special Relief,
Contempt and Imposition of Sanctions seeking compliance with the Lynch QDRO. Other issues in contention were which of five
retirement options Wife was required to choose and whether Wife should receive Husband’s share of the pension benefit should
he predecease her. The matter was referred to Special Master Patricia Miller. The Master held a hearing on August 3, 2011 and
issued a Recommendation on August 5, 2011. At the time of the hearing, Wife had not officially retired. She submitted an applica-
tion for retirement to the school board on June 9, 2011. The Master found that, “although there was no QDRO in effect and thus in
a sense the case was ‘still pending’ on January 29, 2005 when Act 175 went into effect, a final order had been entered on October
20, 2000, well before the enactment of Act 175.” (Emphasis in original). She concluded that the QDRO is controlled by pre-Act 175
law. The Lynch QDRO utilized Option 4. The Master recommended Option 1 as more equitable. The Master recommended that
Husband’s share not go to Wife should he predecease her.

Both parties filed exceptions to the Recommendation. The court granted the exceptions in part. By order dated September 10,
2012, the court held that the Master should have applied Act 175 to include post separation enhancements, that Husband’s
proposed QDRO is not binding on the parties and that Wife is permitted to choose Option 4 as her payment option. Wife timely
appealed and Husband filed a cross appeal. In response to an Order issued pursuant to Pa.R.A.P. 1925(b), Wife filed a Concise
Statement of Matters Complained of on Appeal raising the following:

1. The court erred in finding that Act 175 Amendments to 23 Pa.C.S.A. §3101(c) apply to this case;

2. Clarification is required regarding whether Wife is permitted to elect any retirement option, including option 4, for the
marital component of her PSERS retirement benefit;

3. The court erred in failing to find whether the 2.0 or the 2.5 multiplier shall be used;

4. The court erred in failing to make a finding whether Husband’s share of the PSERS retirement benefit shall revert to
Wife if Husband predeceases her;

5. The court erred in failing to find that Husband waived any claim towards the lump sum portion of Wife’s PSERS retire-
ment benefits at the hearing and failed to preserve it in exceptions;

6. The court erred in failing to make a determination in accordance with stipulation of counsel that Wife is awarded 60%
of Husband’s UPS retirement benefits.
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Husband filed a Concise Statement of Matters Complained of on Appeal raising the following:

l. The court erred in failing to clearly affirm the court-appointed expert’s designation of payment option 4 and ambigu-
ously ruling that “Wife is permitted to choose option 4 as her payment option,”

2. The court erred in failing to conduct an evidentiary hearing in light of Wife’s post-hearing retirement.

Wife’s first and third matters are directed to the Court’s determination that Act 175 applies. Act 175 became effective on
January 29 2005, more than four years after the equitable distribution order. The Act states that it applies to “equitable distribu-
tion proceedings pending on or after the effective date of this section.” 23 Pa.C.S.A. §3501. The court determined that this case is
still “pending,” relying on Smith v. Smith, 938 A.2d 246 (Pa. 2007). In Smith v. Smith, the Supreme Court held that an amendment
to a pension law that had been enacted following an order of equitable distribution directing the parties to prepare a QDRO “devel-
oped by a CPA” with terms set by the Court, but “before the parties could agree upon and file a QDRO,” applied to the case before
it. The court discussed Act 175 which it described as an attempt by legislation “to address confusion in our law by adding a sub-
section to the Divorce Code regarding the distribution of defined benefit pensions.” Id. at 257. The court stated that although Act
175 was originally applicable only to “equitable distribution proceedings commenced on or after the effective date of January 28,
2003, the legislature later declared that ‘the provisions of 23 Pa.C.S. 3501(c) shall apply to all equitable distribution proceedings
pending on or after the effective date of this section.’ .... Accordingly, the amendment applies to the case at bar, which has been
pending since the late 1990’s.” Id. at 257, n. 16.

Here, as in Smith, a final equitable distribution order had been entered but the parties were still in the process of implement-
ing the QDRO provisions of that order. Therefore, under Smith, the case was “pending” at the time of Act 175 and it applies.

Wife’s second matter and Husband’s first matter complained of are directed to what retirement options Wife may choose. The
following payment options are set forth in the Plan:

Maximum Single Life Annuity

The maximum single life annuity provides the highest check amount for your lifetime. If at the time of your death, you
have not received an amount equal to your contributions and interest, the balance will be paid to your beneficiary. You
may name more than one beneficiary and change your beneficiary(ies) at any time.

Option 1

Under this option, your monthly benefit is reduced. The reduction is based on your sex and age at the time of retirement.
In exchange for this reduction, a “Present Value” is determined at the time of your retirement. The Present Value is the
amount allocated to fund the pension benefit over your expected life. If at the time of your death, you have not received
an amount equal to the Present Value of your account, the balance will be paid to your beneficiary. You may name more
than one beneficiary and change your beneficiary(ies) at any time.

Option 2

Under this option, your monthly benefit is reduced. This reduction is based on your sex and age and the sex and age of
your designated survivor annuitant. You may name only one survivor annuitant. At the time of your death, the same
monthly benefit that was paid to you will be paid to your survivor annuitant for life.

Option 3

Under this option, your monthly benefit is reduced. This reduction is based on your sex and age and the sex and age of
your designated survivor annuitant. You may name only one survivor annuitant. At the time of your death, one-half of the
monthly benefit that was paid to you will be paid to your survivor annuitant for life.

Option 4 (Customized)

Under this option you may customize your benefit if none of the other retirement options meet your needs, subject to
certain conditions. Please consult with a PSERS regional representative if you are considering this option. Please note:
Under Options 2, 3, or 4, if your designated survivor annuitant dies before you, or if your marital status changes after
electing the option, you may name a new survivor annuitant and/or elect a different option. If you do, your monthly
benefit will be recalculated based on your new survivor annuitant age and sex and your age and sex at the time of the
change. It is possible that your monthly benefit will be reduced in this recalculation. If you are divorced, special rules
may apply. Contact your local regional office for more information before making a change.

Husband prepared a QDRO in 2001 which provided that Wife may seek any retirement option offered by PSERS under the
Retirement Code at the time she filed an application. At trial, Wife advocated for the maximum single life annuity which would
leave nothing to Husband if she predeceases him. Husband advocated for Option 4 which would maximize his benefit and reduce
Wife’s benefit. The Master recommended that Option 1 be utilized, as it would pay a benefit to both parties. Wife filed an excep-
tion to being required to select Option 1. There is no precedent for the court to follow on this issue and the court relied on the law
governing equitable distribution. At the hearing, a PSERS representative testified that either Option 1 or Option 4 would be appro-
priate for these parties. The court determined that it was more equitable under the circumstances for Wife to choose between
Option 1 and 4. While Husband was not bound by the QDRO he prepared, the court considered that he initially acknowledged
Wife’s right to choose any option, including the maximum single life annuity. In light of the equitable distribution scheme, the court
determined it was not equitable for Wife to choose the maximum single life annuity. However, the court determined that Wife
should be able to choose between Option 1 and Option 4.

Wife’s fourth matter complained of on appeal is that the court failed to make a finding that Husband’s share shall revert to Wife
should he predecease her. The Master considered and rejected this, largely because Wife presented no evidence or justification for
it. Wife’s pension represented a major portion of Husband’s share of the distributed assets. The court agrees that this was
inequitable and that Husband’s interest in this asset should not extinguish upon his death.

Wife’s fifth and sixth matters complained of were not raised in exceptions and are waived. The issue raised in the sixth matter,
Wife’s entitlement to 60% of Husband’s retirement interest in UPS and Westinghouse, was mentioned in her Brief in Support of
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Exceptions. Husband agrees that Wife is entitled to 60% of any retirement benefits he may receive from either UPS or
Westinghouse. By order dated April 16, 2012, Husband was to provide Wife with information on such benefits in ten days.

Husband’s first matter complained of has been addressed. His second matter complained of is that the trial court erred by deny-
ing his request for an evidentiary hearing after he discovered Wife’s retirement. Husband contends that a hearing is necessary
because it potentially affected the QDRO. By order dated April 16, 2012, Wife was to provide Husband with the final disbursement
calculation with respect to her pension. There is no factual dispute regarding this information and a hearing is not required.

BY THE COURT:
/s/Eaton, J.

1 The appeal was docketed at 1973 WDA 2000. The unpublished opinion is referred to in a table at 797 A.2d 1032 (Pa. Super. 2002).

In the Interest of: S.D., a minor
Termination of Parental Rights

1. The office of Children, Youth and Families presented to the court a Petition for Involuntary Termination of Parental Rights.
The mother, whose rights were in question, had tested positive for marijuana at the birth of the child, had attempted to smother
the child’s half-brother to keep him from screaming, and had a history of non-compliance with rehabilitation.

2. The father had been released from incarceration and was cooperating with the treatment plan, attending hearings and
appointments as scheduled.

3. At the time of the hearing, it was determined that both parents had been succeeding in remedying the conditions that had led
to the child’s placement, demonstrated an ability to utilize services made available to them, and were acting in a manner that led
the court to believe that the remaining conditions that led to the placement would be remedied within a reasonable time.

4. Clear and convincing evidence was not presented for the granting of the termination request. Therefore, there was no need
to address the second issue, that being the determination of the needs and welfare of the child. Children, Youth and Families bore
the burden of proving by clear and convincing evidence that termination was appropriate and the court did not believe that this
burden had been met.

5. The father was seen to be affectionate with the child and that the child was excited to see the father. The mother had
completed domestic violence counseling, was utilizing resources, and was remedying her housing concerns. She had been consis-
tent with the visits with the children and was compliant with the drug and alcohol rehabilitation. The child was affectionate and
responsive to her as well.

6. The court emphasized that it was the guardian ad litem who was filing the appeal, but that Children, Youth and Families elected
not to appeal the court’s decision.

(Christine Gale)
Ilene S. Leventhal, Guardian ad litem for Minor Child
Diann McKay for Office of Children, Youth and Families
M.L.J., Pro Se Mother
S.R.D., Pro Se Father

No. JV-10-001754. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kathryn Hens-Greco, J.—December 12, 2012

OPINION
S.D., a minor child, through the Guardian ad litem (“GAL”), Ilene S. Leventhal, appeals from this Court’s Order dated October

17, 2012 and docketed October 25, 2012, denying the Office of Children, Youth, and Families’ (“OCYF”) Petition for Involuntary
Termination of Parental Rights of M.L.J. (“Mother”) and S.R.D. (“Father”) to their child, S.D. (DOB 3/16/2010). The GAL timely
filed a concise statement of matters complained of on appeal in accordance with Pa.R.A.P. 1925(a)(2). For the reasons that follow,
the Order of this Court should be affirmed.

FACTUAL AND PROCEDURAL SUMMARY
OCYF involvement began on March 17, 2010, when OCYF received a referral that Mother tested positive for marijuana at the

birth of S.D. See Transcript of Testimony, dated August 22, 2012 (“T.T., Vol. I”), p. 20. On July 19, 2010, there was an anonymous
report that Mother had smothered S.D.’s half-brother, C.S. (DOB 6/9/2008), to keep him from screaming. The report was investi-
gated, a safety plan was made and a family arrangement was established in which the children were placed with paternal grand-
mother, T.C., who is the mother of S.R.D.  S.D. was placed with T.C. on July 30, 2010. On August 23, 2010, S.D. was adjudicated
dependent and was to remain with T.C. until the parties agreed that S.D. could be placed with Mother at Debra House, which
provides housing and services to homeless women and children. See Order of 10/04/2010, p. 1.

S.D. was returned to Mother on September 13, 2010 with the condition that OCYF obtain an emergency custody order through
Debra House if Mother left the program prematurely. Father was incarcerated at the time, and visits with S.D. were to be super-
vised. Id. Debra House allowed Mother to go on a weekend pass on the condition that S.D. would be supervised by maternal grand-
mother. Id. Mother has lived with both maternal grandmother and step-maternal grandmother in Duquesne. See Order 4/7/2011,
p. 1. Mother was to return to Debra House, but on September 26, 2010, she still had not returned. Debra House spoke with step-
maternal grandmother, who stated that Mother was at her home in Duquesne with S.D. and Father. See Order of 10/04/2010, p. 1.
The Court had verbally ordered that Father contact OCYF for visits with S.D., and if Mother allowed S.D. to be around Father,
OCYF was to obtain an emergency custody order. Mother did not return to Debra House at the end of the weekend and OCYF
obtained an emergency custody order the following day. As a result, S.D. was placed with the Auberle Foster Home of V.F. Id. A



april 19 ,  2013 page 177

permanency review hearing was held on October 18, 2010 and S.D. has remained with V.F. since that time.
After S.D. was placed with V.F., Father and Mother participated in programs aimed at improving their parenting skills. The Court

ordered that Father become clean and sober, participate in a psychological evaluation, visit S.D. regularly at Auberle, continue
mental health treatment, attend urine screens, and follow up on a referral for a parenting program at Arsenal Family and Children’s
Center (“Arsenal”). See Order 4/7/11. Father completed psychological evaluations with Dr. O’Hara and has attended case planning
appointments, court hearings and meetings for S.D. See T.T., Vol. I, pp. 65-68. Father completed an evaluation with Gateway
Rehabilitation Center (“Gateway”) on June 25, 2011 and completed Arsenal parenting in November 2011. See T.T., Vol. I, p. 70.

Mother was ordered to maintain her sobriety, visit S.D. regularly at Auberle, continue mental health treatment at Western
Psychiatric Institute and Clinic (“WPIC”), attend urine screens, follow up on a referral for a parenting program at Arsenal, attend
a drug and alcohol program and Pittsburgh Action Against Rape (PAAR) treatment, and to find permanent housing. See Order of
4/7/11. Mother successfully followed this Court’s Order. Mother participated in psychological evaluations with Dr. O’Hara. See T.T.,
Vol. I, p. 91. Mother participated in and completed domestic violence counseling in the summer of 2011. See T.T., Vol. I, p. 96-7,
106. She completed the Arsenal parenting program in August 2011. See T.T., Vol. I, p. 91-93. Mother visits S.D. twice every week
at Auberle. See T.T., Vol. I, p. 109-110. Mother stated credibly that she attends WPIC every week. See Court Order of 10/10/2011.

On November 22, 2011, OCYF filed a petition to terminate Mother’s and Father’s rights to S.D.  A termination hearing was held
on August 22, 2012 and continued on October 17, 2012. The Court found that S.R.D. is in fact the father of S.D. See T.T., Vol. I, p.
93. The Court denied OCYF’s petition with regard to both Mother and Father. The Court determined that in the time preceding the
hearing, Mother and Father had been successful in remedying conditions which led to the placement of S.D., have demonstrated
an ability to utilize resources and services made available to them, that any remaining conditions that led to the placement of S.D.
will be remedied within a reasonable period of time, and that it is in the best interest of S.D. that Mother and Father maintain their
parental rights.

ISSUE
The GAL presents two issues for consideration on appeal:

1) Did the Trial Court err as a matter of law and/or abuse its discretion in denying OCYF’s petition to involuntarily
terminate the parental rights of Birth Mother and Birth Father pursuant to 23 Pa.C.S.A. § 2511(a)(2), (5) and (8) when OCYF
proved by clear and convincing evidence that the statutory grounds for termination of each parent’s parental rights exist?

2) Did the Trial Court err as a matter of law and/or abuse its discretion in denying OCYF’s petition to involuntarily
terminate the parental rights of Birth Mother and Birth Father pursuant to 23 Pa.C.S.A. § 2511(b) when OCYF proved that
termination of Birth Mother’s and Birth Father’s parental rights would best serve the needs and welfare of the child?

ANALYSIS

The standard of review for this case is as follows:

“[A]ppellate review is limited to the determination of whether the decree of the Orphans’ court is supported by compe-
tent evidence. Where the hearing court’s findings are supported by competent evidence of record, ‘we must affirm the
hearing court even though the record could support an opposite result’ [internal citations omitted].

In a proceeding to involuntarily terminate parental rights, the burden of proof is upon the party seeking termination to
establish by ‘clear and convincing’ evidence the existence of grounds for doing so. The standard of ‘clear and convincing’
evidence is defined as testimony that is so clear, direct, weighty, and convincing as to enable the trier of fact to come to
a clear conviction, without hesitance, of the truth of the precise facts in issue.”

See In re Adoption of Atencio, 539 Pa. 161, 165-66, 650 A.2d 1064, 1066 (1994).

Where the Court determines that the decision of the trial court in reviewing an appeal from a decree terminating parental rights
is supported by competent evidence; absent an abuse of discretion, an error of law, or insufficient evidentiary support for the trial
court’s decision, the decree must stand. See In re C.L.G., 956 A.2d 999 (Pa. Super. 2011). An abuse of discretion occurs “when the
course pursued represents not merely an error of judgment, but where the judgment is manifestly unreasonable or where the law
is not applied or where the record shows that the action is a result of partiality, prejudice, bias or ill will.” Id. (quoting Morrison,
et al. v. Commonwealth of Pennsylvania, Department of Public Welfare, et al., 538 Pa. 122, 135, 646 A.2d 565, 571–572 (1994)).

OCYF asserted the following as grounds for involuntary termination of Mother’s and Father’s parental rights based upon the
following subsections of 23 Pa.C.S.A. § 2511:

(a) General rule.-The rights of a parent in regard to a child may be terminated after a petition filed on any of the follow-
ing grounds:

***

(2) The repeated and continued incapacity, abuse, neglect or refusal of the parent has caused the child to be without
essential parental care, control or subsistence necessary for his physical or mental well-being and the conditions and
causes of the incapacity, abuse, neglect or refusal cannot or will not be remedied by the parent.

***

(5) The child has been removed from the care of the parent by the court or under a voluntary agreement with an agency
for a period of at least six months, the conditions which led to the removal or placement of the child continue to exist, the
parent cannot or will not remedy those conditions within a reasonable period of time, the services or assistance reasonably
available to the parent are not likely to remedy the conditions which led to the removal or placement of the child within a
reasonable period of time and termination of the parental rights would best serve the needs and welfare of the child.

***

(8) The child has been removed from the care of the parent by the court or under a voluntary agreement with an agency,
12 months or more have elapsed from the date of removal or placement, the conditions which led to the removal or place-
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ment of the child continue to exist and termination of parental rights would best serve the needs and welfare of the child.
(b) Other considerations.-The court in terminating the rights of a parent shall give primary consideration to the develop-
mental, physical and emotional needs and welfare of the child. The rights of a parent shall not be terminated solely on
the basis of environmental factors such as inadequate housing, furnishings, income, clothing and medical care if found to
be beyond the control of the parent. With respect to any petition filed pursuant to subsection (a)(1), (6) or (8), the court
shall not consider any efforts by the parent to remedy the conditions described therein which are first initiated subse-
quent to the giving of notice of the filing of the petition.

***

Prior to terminating parental rights, the court must engage in a bifurcated analysis. See In re C.L.G., 956 A.2d 999 (Pa.
Super. 2011). Initially, the focus is on the conduct of the parent, and the party seeking termination must prove by clear and
convincing evidence that the parent’s conduct satisfies the statutory grounds for termination. Only after determining that the
parent’s conduct warrants termination of his or her parental rights must the court engage in the second part of the analysis,
determination of the needs and welfare of the child under the standard of best interests of the child. See In re C.L.G.; see also
23 Pa.C.S.A. § 2511 (a)(8), (b).

As the party petitioning for the involuntary termination of parental rights, OCYF bore the burden of proving by clear and
convincing evidence that at least one of the enumerated grounds for termination under 42 Pa.C.S.A. § 2511 (a) exists and that
termination promotes the emotional needs and welfare of the child, as set forth in 42 Pa.C.S.A. § 2511(b). See In re Adoption of
Atencio [internal citations omitted].

The Court notes that OCYF has chosen not to appeal this Court’s denial of its petition to involuntarily terminate the parental rights
of Mother and Father. In a similar case, In re: A.B., a GAL appointed to represent three children in an underlying dependency pro-
ceeding appealed from the juvenile court’s orders denying Lancaster County Children and Youth Social Service Agency’s (“CYS”)
request to change the children’s permanency goals from reunification to adoption. See In re: A.B., 19 A.3d 1084 (Pa. Super 2011).
Similarly, in addressing a petition to involuntarily terminate parental rights, the child is indispensible to the action, and the child’s
rights are directly affected by such a decision. This Court believes that the GAL has standing to appeal the Court’s decision.

In considering the claims of the GAL, we first consider OCYF’s assertions with regard to Father. When S.D. was adjudicated
dependent on August 23, 2010, Father was incarcerated and unable to provide care at that time. See T.T., Vol. I, p. 33. Despite
Father’s incarceration, the courts have made it clear that incarceration alone does not automatically provide grounds for the
termination of parental rights, nor does it suspend a parent’s responsibilities for their children. See In re D.J.S., 737 A.2d 283, 286-
87 (Pa.Super. 1999); see also In re Adoption of J.M.M, 782 A.2d 1024 (Pa. Super. 2001). Father was sentenced to one year, one day
of incarceration followed by two years and two days of probation for statutory sexual assault and corruption of a minor. See T.T.,
Vol. I, p. 28. Father was also accused of stabbing a woman, but these charges were withdrawn. He was convicted of resisting arrest
and given probation for that offense, and the charges were dropped. See T.T., Vol. I, p. 38. Father was incarcerated from May 30,
2010 until Sept 24, 2010, and was then released into the community. See T.T., Vol. I, p. 38. Father was again incarcerated on Aug.
17, 2011 when he was arrested on a bench warrant for child support. He was then arrested for a domestic disturbance with Mother
and was incarcerated from August 20, 2011 to August 31, 2011. Mother withdrew these charges. See T.T., Vol. I, p. 42. Although
Father was incarcerated for a period of time, it is clear for the reasons below that he continued to fulfill his parental duties.

At the TPR hearing in August 2012, OCYF presented the testimony of OCYF caseworker, Bryn Albee. Ms. Albee testified that
Father has attended case planning appointments, meetings for S.D., and that he generally attends court hearings. See T.T., Vol. I,
pp. 65-68. Father completed an evaluation with Gateway on June 25, 2011 and completed Arsenal’s parenting program in November
2011. See T.T., Vol. I, p. 70. Ms. Albee stated that OCYF is satisfied with Father’s level of cooperation with Arsenal. Id. No concerns
were raised with Father’s parenting upon completion of the Arsenal program. See T.T., Vol. I, p. 71. Not only has Father been
successful with regard to parenting skills, but he has maintained consistent contact with S.D. Following his release from incarcer-
ation and re-establishing contact with OCYF, Father also re-established visitation. In January 2012, Father began twice monthly
visits with S.D. at Auberle and was consistent with those visits. In May 2012, Father began attending the twice weekly visits with
Mother at Auberle and has been consistent with those visits as well. See T.T., Vol. I, p. 85. Father maintains permanent housing
with his mother, T.C. See Transcript of Testimony, dated October 17, 2012 (“T.T., Vol. II”), p. 31.

OCYF asserted that Father does not attend S.D.’s medical or educational appointments. However, Father testified that he is
unable to attend these appointments due to lack of transportation and unavailability of public transportation to attend these
appointments. See T.T., Vol. I, p. 47. Father’s grandmother, P.J., testified that Father and Mother attended S.D.’s ear surgery. See
T.T., Vol. II, p. 22-23. Ms. Albee testified there have not been any problems with getting Mother’s or Father’s signature. See T.T.,
Vol. I, p. 130.

At the time of intake, OCYF had concerns about drugs and alcohol with regard to Father. Mother tested positive for marijuana
at the birth of S.D., and OCYF requested that Father be evaluated to assess whether there were any drug or alcohol concerns.
Father had positive urine screens for marijuana and admitted to using marijuana. See T.T., Vol. I, p. 71-72. Father participated in
an evaluation at Gateway in August 2011. Father participated in a drug and alcohol program at Mon Yough Community Services
(“Mon Yough”) from February 2012 to May 2012. The last known positive screen for marijuana for Father was May 30, 2012. See
T.T., Vol. I, p. 81. After discussing this positive screen with Father, Ms. Albee provided Father with a list of drug and alcohol facil-
ities in June 2012. See T.T., Vol. I, p. 81. Father has stated through Mother that he has entered a program for treatment. See T.T.,
Vol. I, p. 83. Kelsey Burger, an Auberle caseworker testified that Father does not appear to be under the influence of alcohol or
drugs during visits with S.D. See T.T., Vol. II, p. 12.

OCYF failed to provide clear and convincing evidence that Father’s parental rights should be terminated. There need not be an
analysis of the best interests of S.D., as OCYF has not satisfied the first part of the test required to involuntarily terminate parental
rights under 23 Pa.C.S.A. § 2511. However, if a best interest analysis were to be reached, it is clear that it is in the best interest and
welfare of S.D. that Father maintains his parental rights to S.D.

Father participated in psychological evaluations with Dr. O’Hara on June 13, 2011, February 28, 2012 and March 5, 2012. In the
June 2011 evaluation, Dr. O’Hara noted that Father exhibited affection with S.D., was playful, and encouraged sharing. See
Psychological Evaluation Report, “Report,” 6/3/11, p. 4. Father exhibited several positive parenting skills, such as praising S.D.,
interacting well with S.D., smiling with him, exhibiting affection, providing stimulation and structure, and encouraging sharing.
See Report, 6/3/11, p. 8. Dr. O’Hara noted that S.D. is positively attached to Father, is relaxed and calm in his presence, interacts



april 19 ,  2013 page 179

well with him, often smiled and laughed with Father and exhibited curiosity and autonomy in Father’s presence, which is a reflec-
tion of security in an attachment. Id. In the 2012 evaluation, Dr. O’Hara noted that S.D. ran to Father and hugged him upon seeing
him in the evaluation room. See Psychological Evaluation Report, “Report,” 3/5/12, p. 16. S.D. refers to Father as “daddy.” Id. In
this Report, Dr. O’Hara again noted that Father interacted well with S.D., was calm and relaxed, and often smiled and laughed with
S.D., redirected him, and was playful with S.D.  S.D. appeared positively attached with Father, interacted well with Father, often
sought out his Father during the evaluation, exhibited autonomy, and was redirected by Father. Report, 3/5/12, p. 19. Dr. O’Hara
stated that S.D. has a positive relationship with Father and Father has exhibited positive parenting skills over time. Id.

Ms. Albee testified during the hearing on August 22, 2012 with regard to OCYF’s concerns about Mother at the time of intake.
Ms. Albee stated that the primary concerns OCYF had for Mother were her unaddressed mental health issues and her sobriety. See
T.T., Vol. I, p. 97. OCYF stated that Mother participated in and completed domestic violence counseling in the summer of 2011 and
appears to be utilizing the resources available. See T.T., Vol. I, p. 96-7, 106. In January 2012, OCYF became aware that on her own
initiative, Mother obtained housing at Mon View Heights, where she continues to reside. See T.T., Vol. I, p. 95. Ms. Albee testified
that it is OCYF’s view that Mother has remedied any housing concerns and has achieved stable housing. See T.T., Vol. I, p. 114.

Ms. Albee stated that Mother completed the Arsenal parenting program in August 2011. See T.T., Vol. I, p. 91-93.  S.D. was
placed by Auberle in foster care, and Mother attends twice weekly supervised visits at Auberle. See T.T., Vol. I, p. 109-110. She has
been consistent with the visits with her children. Id. Even V.F., with whom S.D. is placed, has stated that Mother is consistent with
her visits. See Psychological Evaluation Report, “Report,” 3/5/12. Mother has also been primarily consistent with maintaining
regular contact with OCYF. See T.T., Vol. I, p. 91. On March 10, 2011, Mother called Resolve Crisis Center after a fight with family
with whom she was staying. She entered a WPIC intensive outpatient program at that time. Mother completed portions of the drug
and alcohol segment of WPIC dual diagnosis programs. See T.T., Vol. I, p. 105. On August 18, 2010, Mother completed intake at
Mercy Behavioral Health and was referred to the dual diagnosis partial hospitalization program. See T.T., Vol. I, p. 100. Mother
participated in the dual diagnosis step down program. See T.T., Vol. I, p. 101.

Multiple witnesses testified as to Mother’s abilities to parent and/or willingness to learn. Mother’s first witness, an Auberle case
worker, Heidi Perfetta, testified that Mother uses appropriate discipline and that S.D. is consistently responsive to Mother’s direc-
tion to stop inappropriate behavior. See T.T., Vol. I, p. 211-212. Ms. Perfetta stated that she has not witnessed any concerning behavior
or any hygiene issues with Mother or S.D. See T.T., Vol. I, p. 207. Ms. Perfetta further stated that Mother is appropriately engaged
with S.D. during the visits. See T.T., Vol. I, p. 214. Ms. Perfetta testified that she had no concerns regarding Mother and Father’s
relationship as displayed in front of S.D. and that she did not have concerns for Mother and Father parenting S.D. together. Id. In
Ms. Perfetta’s observations, Mother has never displayed any signs of depression or mental health issues, and has never appeared
to be under the influence of drugs or alcohol. Id. Mother brings appropriate food and diapers on the visits and attends to S.D.’s
needs. See T.T., Vol. II, p. 208. Ms. Perfetta stated that S.D., Mother, and Father have a “family bond,” and that Mother and Father
would be good parents if S.D. was returned to them. Id. Ms. Perfetta stated that Mother and Father are present in the room during
visits in which S.D. is watching television or a movie, and that S.D. shares with his parents. Id. S.D. calls his parents “mom” and
“dad,” and is excited and happy when he learns he is going on a visit. Mother and Father are consistently focused on S.D. during
visits, at which S.D. engages in activities such as coloring and playing games with his parents. See T.T., Vol. I, p. 209, 213-214.

Shantell Wallace, who works with families in the Duquesne area on parenting skills at the Duquesne Family Support Center,
testified. Ms. Wallace began working with Mother not on referral from OCYF, but on Mother’s own initiative to seek assistance. See
T.T., Vol. I, p. 220. Ms. Wallace attended Auberle visits and testified that Mother is willing to learn different parenting skills and to
nurture S.D. See T.T., Vol. I, p. 231. Ms. Wallace stated that there were no safety concerns and that Mother’s home was clean. Ms.
Wallace testified that Mother is open to learning how to redirect S.D. and is open to ideas. See T.T., Vol. I, p. 219. Ms. Wallace stated
that during the visits, she did not take note of anything that would indicate that Mother is unable to parent S.D. and provide him
with a positive future. Id. Ms. Wallace noticed that over the course of her visits to Mother’s home, Mother improved in her ability
to maintain order in the room, which Mother did without direction from Ms. Wallace. See T.T., Vol. I, p. 222-223. Mother has been
open and honest in dealing with her parenting skills. Id. Mother uses age-appropriate language and does not engage in adult
conversation in front of S.D. Id.

Auberle caseworker, Kelsey Burger also testified on behalf of Mother. Ms. Burger noted that Mother appropriately disciplines
S.D. and that there have been no concerns regarding how S.D. was dressed or taken care of. See T.T., Vol. II, p. 11-13. Ms. Burger
has overseen fifteen to twenty (15-20) visits at two (2) hours each. Ms. Burger testified that Mother did not appear to be under the
influence of any drugs or alcohol during these visits. See T.T., Vol. II, p 22.

Chantel Thomas, a family coordinator for Touching Families, an organization that provides Family Group Decision Making serv-
ices, testified that the home contains adequate food, clothing, and furniture. See T.T., Vol. II, p 47. Ms. Thomas stated that she has
never observed any concerning interactions. Id.

Between the August and October hearings, with all the same parties to this matter present, this Court conducted a Shelter hear-
ing regarding Mother’s newborn child, S.D.L.D. (DOB 9/17/2012). At the Shelter hearing, Mother testified credibly that she is in
intensive care at a WPIC program for mothers with addictions. See Order of 9/19/2012, p. 1. Mother was screened at the hospital
at the time of S.D.L.D.’s birth and tested negative for illegal substances. Id. Mother testified that she is two (2) months clean and
is being treated for severe depression, post traumatic stress disorder (“PTSD”) and anxiety. She stated that she is taking Zoloft and
attends therapy weekly, and has a monthly appointment with a psychiatrist. Id. Mother testified that she attends Magee Behavioral
Health programming, and is in Narcotics Anonymous (“NA/AA”). Mother has a Sponsor through the House of Genesis Program,
and attends weekly family counseling through the program. Id. Mother has remedied all mental health concerns, has maintained
sobriety, and utilizes resources made available to her.

It is well established that a court must examine the individual circumstances of each and every case and consider all explana-
tions offered by the parent to determine if the evidence in light of the totality of the circumstances clearly warrants the involun-
tary termination of parental rights. See In re C.S., 761 A.2d 1197, 1201 (Pa. Super. 2000). Mother and Father have demonstrated
that they are improving their parenting skills and have shown an ability to utilize resources. Ms. Albee testified that Mother has
shown “some ability to utilize the resources” that were available to her with respect to domestic violence concerns. See T.T., Vol.
II, p 60. Ms. Albee testified that both parents have been able to remedy concerns that brought S.D. into care. See T.T., Vol. I, p. 114.
Father completed Arsenal parenting without any further concerns and Mother has obtained stable housing. See T.T., Vol. I, p. 114.
Both parents have achieved progress. Mother has repeatedly shown her commitment to parenting S.D. Mother completed a
parenting program through Arsenal, and has participated in community based parenting support programming through Duquesne
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Family Support. See T.T., Vol. II, p 61.
OCYF failed to prove that Mother’s conduct satisfies any of the statutory grounds for termination under 23 Pa.C.S.A. § 2511.

The Court need not make a determination regarding the best interests of S.D. If a best interest analysis were to be reached,
however, Mother presented ample evidence that it is in S.D.’s best interest that Mother maintain her parental rights to S.D.

Mother participated in the five scheduled psychological evaluations with Dr. O’Hara. See T.T., Vol. I, p. 91. In the first psycho-
logical evaluation Report, Dr. O’Hara addressed interviews with Mother that took place on December 1, 2010 and December 9
2010. Dr. O’Hara noted that Mother interacted enthusiastically with S.D.  See Psychological Evaluation Report, “Report,” 12/9/10,
p. 5. Mother remained patient and interacted with S.D. in a calm and relaxed manner. See Report, 12/9/10, p. 6. Dr. O’Hara noted
that Mother exhibited affection towards S.D. Id. The Report further states that Mother exhibited several positive parenting skills—
she praised S.D., she was patient, calm and relaxed, redirected S.D. on occasion, and was affectionate. See Report, 12/9/10, p. 11.
Dr. O’Hara noted that S.D. is positively attached to Mother, as he was calm and relaxed in her presence, often smiled, and inter-
acted well with Mother. Id.

At the July 5, 2011 interview, Dr. O’Hara noted that during most of the evaluation, Mother interacted well with S.D. and she
smiled and enthusiastically engaged with him. See Psychological Evaluation Report, “Report,” 7/5/11, p. 6. Mother exhibited
several positive parenting skills, exhibited affection, redirected S.D. well, praised S.D., and encouraged sharing. See Report,
7/5/11, p. 11. Dr. O’Hara noted that Mother continued to exhibit several positive parenting skills that she had demonstrated
during the evaluation in December 2010. Id. S.D. interacted well with Mother. Id. Dr. O’Hara stated in the Report that Mother
recently “reengaged with treatment,” and is involved with domestic violence treatment and the Arsenal parenting program.
Id.

Dr. O’Hara stated in the psychological evaluation Report of February 28, 2012 and March 5, 2012 that OCYF reported that
Mother has consistently visited with S.D. See Report, 3/5/12, p 2. Dr. O’Hara spoke with Diane Allen of the Women’s Center and
Shelter of Greater Pittsburgh, who indicated that Mother has made “great improvement, she’s more accountable” and is improv-
ing in regulating her emotions. See Report, 3/5/12, p. 3. According to the Arsenal Report of August 25, 2011, Mother “put into prac-
tice” parenting techniques that were suggested to her. Id. Mother is observant of S.D.’s behaviors and feelings. Id. Dr. O’Hara
observed that Mother successfully interacted in a positive manner with S.D. and provided verbal and physical reinforcement. Id.
She provided good eye contact to S.D. and worked on appropriate developmental activities with him. Id.

OCYF failed to prove that Mother’s or Father’s conduct satisfies the statutory grounds for termination, and the Court need not
engage in the second part of the analysis regarding determination of the needs and welfare of S.D. Mother and Father should
maintain their parental rights, as they demonstrate a range of positive parenting skills, have remedied concerns that were
expressed upon intake, and are utilizing services to remedy any remaining concerns. However, if a best interest analysis were to
be reached, Mother and Father have demonstrated that it is in S.D.’s best interest that Mother and Father maintain their parental
rights to S.D.

Intangibles such as love, comfort, security, and stability are involved when inquiring about the needs and welfare of the child.
See C.M.S., 884 A.2d at 1287. Case worker, Ms. Perfetta, testified that S.D. is excited and happy when he learns he is going on a
visit with Mother and Father. See T.T., Vol. I, p. 212. At the termination of parental rights hearing in October 2012, Father’s grand-
mother, P.J., testified that Mother and Father have a close bond with S.D. See T.T., Vol, II, p 34. Ms. Perfetta also observed that
Mother and Father are consistently engaged with S.D. during visits. See T.T., Vol. I, p. 13. Ms. Albee testified that “Mother truly
loves her children.” See T.T., Vol. I, p. 110.

OCYF entered multiple psychological evaluations conducted by Dr. O’Hara into the record. Dr. O’Hara observed that S.D. has
a positive attachment to Mother and Father. Dr. O’Hara noted that S.D. is positively attached to Father, and demonstrates behav-
iors that are a reflection of security in an attachment See Report, 6/3/11, p. 8. Dr. O’Hara noted that S.D. appears to be positively
attached to Mother, and was calm and relaxed in her presence, often smiled, and interacted well with Mother. See Report, 12/9/10,
p. 11. However, Dr. O’Hara stated that S.D.’s primary attachment is to V.F. See T.T., Vol. II, p 59.

Despite the observations discussed above, Dr. O’Hara recommended that termination of Mother’s and Father’s parental rights
would serve the best interests of S.D. Although Dr. O’Hara’s evaluations provide some insight into the relationship between Mother,
Father, V.F., and S.D., it does not amount to clear and convincing evidence that termination of Mother’s and Father’s parental rights
would promote the needs and welfare of S.D. See 42 Pa.C.S.A. § 2511(b). Dr. O’Hara’s interaction with Mother, Father, and S.D. was
limited to the artificial environment of the psychological evaluations, and the testimony provided by four case workers and P.J., all
of whom have had more extensive and consistent interaction with Mother, Father, and S.D., demonstrates that it is in the best inter-
est of S.D. that Mother’s and Father’s parental rights are preserved. See 23 Pa.C.S.A. § 2511(b). S.D. has a positive attachment to
both Mother and Father and involuntarily terminating Mother’s and Father’s parental rights to S.D. would be detrimental to the
emotional health and well-being of S.D.

CONCLUSION
In light of the totality of the circumstances, it is in the best interest and welfare of S.D. that Mother and Father maintain their

parental rights to S.D. Mother and Father provided an ample amount of competent evidence to support the conclusion that they
should maintain these rights. Both parents have demonstrated a willingness to participate in OCYF’s family service plan goals and
have made progress in a number of areas. By OCYF’s own admission, and as demonstrated by OCYF’s decision not to appeal this
Court’s Order, Mother and Father initiated and have worked to remedy conditions that led to the placement of S.D. Mother and
Father have demonstrated an ability to utilize resources provided to them. Father is consistent in attending visits with S.D. Father
has attended case planning appointments, court hearings and meetings for S.D., completed psychological evaluations and an
evaluation with Gateway, and completed Arsenal parenting. Father also participated in drug and alcohol counseling. Mother has
participated in mental health and drug and alcohol treatment. Mother has also participated in mental health services, drug and
alcohol treatment and psychological evaluations. She participated in and completed domestic violence counseling, completed the
Arsenal parenting program, and has participated in community based parenting support through Duquesne Family Support.
Mother is consistent with visiting S.D. and has obtained stable housing. Five witnesses at the hearings in August and October 2012
testified that S.D. has a positive attachment to both Mother and Father. It is in S.D.’s best interest that the Court deny the GAL’s
claim that this Court should have granted OCYF’s motion for involuntary termination of parental rights. The Order of this Court
should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.
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Dionne Dibble v.
Peter and Melba Dibble v.

Robert Robinson
Custody

1. Maternal grandparents were awarded sole physical custody of their granddaughter subject to liberal, but supervised, visita-
tion to be enjoyed by the mother. The court awarded joint legal custody to which the grandparents objected. They argued that the
mother was unstable, had inconsistent contact with the child, had a history of volatile and inappropriate conduct, and exposed the
child to her domestic violence.

2. The court, however, determined that it was best for the mother and the grandparents to share legal custody, recognizing that
decisions involving the child’s day-to-day care would be made by the grandparents who enjoyed physical custody. The mother had
not interfered with the child’s schooling, medical care, or therapy and had historically abdicated these decisions to the grandparents.
The court, therefore, did not wish to manufacture a solution to a conflict that did not actually exist, but elected instead to preserve
the relationship between the mother and the child.

(Christine Gale)
James M. Malley for Plaintiff/Mother.
Richard Ducote for Defendant/Grandparents
Richard Ducote for Defendant/Father.
No. FD-08-008708-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Cathleen Bubash, J.—January 18, 2013

OPINION
Maternal Grandparents Peter and Melba Dibble (hereinafter referred to as “Grandparents”) have appealed my Order of

November 15, 2012. That Order awarded them sole physical custody of their granddaughter, Diamond, (hereinafter referred to as
“Child”), awarded liberal but supervised visitation to Plaintiff mother, Dionne Dibble (“Mother”), and provided that the parties
are to exercise joint legal custody. No custody or visitation was provided for the Child’s father, Robert Robinson, who never chose
to join Mother as a plaintiff to the case. Mother did not appeal. Grandparents filed this fast track appeal and included their
Statement of Matters Complained Of On Appeal, stating as follows:

“1. The trial court abused its discretion and erred as a matter of law in finding that joint legal custody of the Child to
Mother and Maternal Grandparents is in the best interest of the Child instead of finding that the best interest of the
child mandated sole legal custody of the Child to the Maternal Grandparents.

2. The trial court abused its discretion and erred as a matter of law in awarding joint legal custody of the Child to
Mother and Maternal Grandparents, in light of Mother’s instability and inconsistent contact with the Child, the trial
Court’s Order for Mother’s visits with the Child to be supervised, Mother’s history of volatile, angry, inappropriate
conduct towards the Maternal Grandparents, Mother’s decision to expose the Child to her domestically violent
relationship with Father, and her decision to remain in the abusive relationship with Father despite the finding of trauma
that exposure to the violence caused the Child.”

Grandparents met the burden they were required to meet, demonstrating that any unsupervised custody awarded to Mother
would be detrimental to Child at this time, and that Child should remain in their custody, where she has been since August 14, 2012.
Mother could not show that she would provide even basic safety to her Child if awarded custody. Mother’s misguided choices to
expose Child to domestic violence and emotional trauma argued strongly toward preventing her from exercising physical custody,
but not legal custody, and my Order was fashioned accordingly. As the Order was carefully fashioned to protect and meet the needs
of the Child, including having a meaningful relationship with her Mother, and as Mother’s parental rights have not been terminated,
the Order should be affirmed.

The joint legal custody provided by my Order gives both parties the right, duty and responsibility to participate in the decision-
making process on issues involving the Child. It gives Mother and Maternal Grandparents equal access to the Child’s important
records, including records of medical and dental treatments, school records and records of activities. It requires each party notify
the other of any appointments made on behalf of the Child with any educational or healthcare providers. I recommended that ‘My
Family Wizard’ be used for this purpose to avoid the volatile conflicts which have occurred between Mother and Grandparents.
The Order also provided that decisions involving the Child’s day-to-day living shall be made by the party then having physical
custody, in effect, giving that authority to Grandparents.

Child has been in Grandparents’ custody since the Interim Custody Order of August 14, 2012 and, in that time, there have been
virtually no conflicts between Grandparents and Mother impacting the exercise of legal custody. To the contrary, the evidence
presented demonstrated that it is physical custody of the child that is the crucial issue. Mother has not interfered with the Child’s
schooling, doctor’s appointments, nor with her therapy. If anything, Mother has abdicated these decisions to Grandparents. There
is no need for me to manufacture a solution to a conflict that does not currently exist. Nor is there reason for me to restrict Mother’s
parental rights any more than is necessary to protect Child at this time. Should circumstances change at some future time, both
parties have access to the Court for modification.

The evidence before me clearly mandated Grandparents be given sole physical custody. The awarding of sole physical custody
does not, however, strip Mother of her parental rights. Neither professional who provided psychological evaluation services or
therapy for Child, Dr. Jan Marlan of Allegheny Forensics (T.R. p. 4-74), or Ms. Erinann Linder of Southwestern Human Services
(T.R. 171 – 185), testified that Child should be permanently removed from Mother. The Order was fashioned in such a way as to
preserve the relationship between Child and Mother, while keeping Child in the safe and nurturing environment where she has
been thriving.

Stripping Mother of her ability to have access to educational, physician, and therapy records and information does nothing to
serve the needs of the Child, which is this Court’s focus. Totally eliminating Mother from decisions regarding the development of
her Child would, in fact, be harmful to the relationship the Order attempts to protect. If Mother does not choose to exercise her
supervised visitation or be involved in legal decisions regarding her child’s development, it is she, herself, who will be further
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alienating herself from her Child. I saw no interest, especially that of the Child, that would be served in entering an Order which
would force Mother to that alienation.

Maternal Grandparents expressed to this Court their desire that Mother be able to build a relationship with her daughter, and
my Order presents additional mechanisms upon which Mother may rely, in order to do so. The November 15th Order was entered
based on my determination that it is in the best interest of the Child’s physical, intellectual, moral and spiritual well being to have
a meaningful relationship with her Mother, while keeping an eye toward preserving her feeling of safety with her grandparents.
As the Order is in the best interest of the Child at this time, it should be affirmed.

BY THE COURT:
/s/Bubash, J.
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Franklin W. Shank, Sr. Administrator of the Estate of Tammy L. Shank, Deceased, and
Franklin W. Shank, Sr., an individual v. Vikram A. Raval, M.D., et al.

Miscellaneous—Jurisdiction

No. GD 11-18098, GD 11-22007, Consolidated. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 27, 2012.

MEMORANDUM IN SUPPORT OF ORDER
Defendants Vikram A. Raval, M.D., Youngstown Associates in Radiology, Inc. and Youngstown Associates in Radiology, Inc.

t/a/d/b/a Hitchcock Imaging (collectively, “Dr. Raval”) and Defendant The City Hospital Association t/a/d/b/a East Liverpool City
Hospital (“ELCH”) have filed Preliminary Objections Raising Questions of Fact to Plaintiffs’ Complaint at GD 11-18098, asserting
Pennsylvania’s lack of jurisdiction over them. Ian Matsuura, M.D. (“Dr. Matsuura”) has filed similar Preliminary Objections to the
same Plaintiffs’ Complaint at GD 11-22007. According to both Complaints, Plaintiff ’s Decedent, Tammy Shank (“Mrs. Shank”), was
an Ohio resident who died in Allegheny General Hospital (“AGH”), Pittsburgh, Pennsylvania on October 27, 2009. Her estate was
opened in Columbiana County, Ohio. Dr. Raval is alleged to be a doctor of medicine licensed by the State of Ohio. Dr. Matsuura is
alleged to be a doctor of medicine, licensed in Pennsylvania and doing business there as well as in Idaho and Minnesota. Both
doctors are radiologists and both allegedly misread a CT scan, which negligence contributed to the death of Mrs. Shank. ELCH is
a hospital located in Ohio.

According to the Complaints, Mrs. Shank had gastric bypass surgery in AGH on October 2, 2009 and was discharged “to home”
on October 5, 2009, “home” being either where she was staying, in Ohio, or where her husband was, in Maryland. Seventeen days
later, on October 22, 2009, the surgeon saw Mrs. Shank again, presumably at AGH, and was told “that she still had nausea and her
incision hurt.” The pain persisted and on October 24, 2009, Mrs. Shank again called the surgeon who told her to return to AGH to
see him as soon as possible. While in an ambulance which was taking her from Ohio to AGH in Pennsylvania, she was in such pain
that the ambulance diverted to East Liverpool City Hospital (“ELCH”), the nearest emergency room (“ER”), still in Ohio. At ELCH,
radiologic studies were done by CT and X-ray and interpreted initially by Dr. Matsuura. Defendant ER Doctors at ELCH are
alleged to have intended that those items would be re-read and re-interpreted later by Mrs. Shank’s doctors at AGH. She was sent
to AGH by ambulance shortly after midnight on October 25, 2009, and arrived at AGH shortly thereafter around 1:30 a.m.

Dr. Raval had no involvement at all1 with Mrs. Shank’s care at ELCH until well after she left, when he interpreted her CT scan.
He said, allegedly incorrectly, and that the scan showed “no free air” and made some other less significant findings. His report was
then filed with Mrs. Shank’s other records at ELCH. On October 27, 2009, Mrs. Shank died of septic shock.

In the Complaint at GD 11-18098, Counts I and II2 set forth the claims against the Dr. Raval Defendants. The basis is that he (an
Ohio physician) mis-read the CT scan taken and failed to diagnose a perforated gastrointestinal tract. This negligence is alleged to
have been “a factual cause in bringing about an increased risk of harm to Mrs. Shank” and her death in Pennsylvania.

Counts IX and X of the Complaint filed at GD 11-18098 set forth the claims against ELCH. The basis for those counts is vicar-
ious liability only. There is no claim of corporate negligence.

Counts I and II of the Complaint filed at GD 11-22007 set forth the claims against Dr. Matsuura.3 The basis for those claims is
that he (a Florida physician) was the first to view the CT scan and the first to misread it. At the time of Dr. Matsuura’s conduct, it
is alleged that he was outside Pennsylvania (later revealed to be at his home in Florida). Mrs. Shank was at that same time an Ohio
resident in the Ohio hospital at whose request Dr. Matsuura had done the initial reading.

The instant objection to jurisdiction is governed by the relatively recent case of Mendel v. Williams, 53 A.3rd 810 (Pa.Super.
2012) in which the Honorable Ann E. Lazarus discusses the legal issues very clearly and thoroughly.

Applying her discussion to our virtually identical facts, as fleshed out by the inquiries into jurisdiction, it is clear that
Pennsylvania does not have jurisdiction, general or specific, over the Dr. Raval Defendants nor over Dr. Matsuura. Dr. Raval’s
negligent act occurred in Ohio. He practices only in Ohio. Dr. Matsuura lives in Florida and, despite his being licensed to practice
in Pennsylvania, he has never done so nor has he ever maintained an office of any sort there. ELCH is in Ohio. Mrs. Shank herself
lived in Ohio. We assume that AGH and the Pennsylvania Defendants could expect to be haled into Ohio,4 but it cannot be said that
the Dr. Raval Defendants or Dr. Matsuura or ELCH could have expected to be haled into Pennsylvania.

Dr. Matsuura’s involvement was similar to that of Dr. Raval’s. Dr. Matsuura, however, was in his home in Florida when ELCH trans-
mitted the CT scan to him electronically for his initial review. He is alleged to have transmitted his report by fax to ELCH which then
delivered it to the ELCH ER doctors. His conduct occurred in Florida but was intended to assist ELCH and the ER doctors in Ohio.

The involvement of ELCH occurred in Ohio where it is physically located.
The Mendel analysis leads to only one possible conclusion. Pennsylvania does not have jurisdiction over the Dr. Raval

Defendants, Dr. Matsuura, and ELCH. The Preliminary Objections of those Defendants must be sustained and the captioned action,
as to them must be dismissed with prejudice for lack of jurisdiction. See Order filed herewith.

ORDER OF COURT
AND NOW, to-wit, this 27th day of December 2012, the Preliminary Objections of Defendants Vikram A. Raval, M.D.;

Youngstown Associates in Radiology, Inc.; Youngstown Associates in Radiology, Inc. t/a/d/b/a Hitchcock Imaging and Ian
Matsuura, M.D. to jurisdiction are hereby SUSTAINED, and the captioned consolidated actions are DISMISSED as to them only,
with prejudice.

BY THE COURT:
/s/Friedman, J.

DATED: December 27, 2012

1 The first mention of Dr. Raval’s conduct is in ¶54 of the Complaint at GD 11-18089.
2 Counts XVII and XVIII are against all Defendants under the title “Joint and Several Liability.”
3 Counts V and VI of that Complaint are against all of those Defendants under the title “Joint and Second Liability.”
4 We understand an Ohio case based on the same tragic series of events is pending. That is where these objecting Defendants should
be subject to a court’s jurisdiction.
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E.S. Management v.
Timothy Kolman, Michael Sless, Joel Hervitz and Douglas Stanger

Landlord-Tenant—Guarantor—Security Deposit—Damages

No. AR 10-4464. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—January 3, 2013.

OPINION
INTRODUCTION

Defendants (“Guarantors”) all appeal from the judgment entered on the Decision of the undersigned after a non-jury trial. The
reasons for our Decision were previously set forth first in the Decision itself and then in our Memorandum in Support of the Order
denying Defendants’ Motion for Post-Trial Relief. Portions of those will be reiterated herein. The basic factual dispute involved a
security deposit retained by Plaintiff (“Landlord”) to cover some of the damages to residential property discovered when
Defendants’ sons, the actual Tenants, vacated the premises. At Post-Trial Motions the amount of the judgment ($21,406.25) was no
longer contested, and that is not an issue on appeal. Rather, the Guarantors contend that Plaintiff has no right to any award for
damages.

ISSUES ON APPEAL
Guarantors filed a timely Statement of Matters Complained of on Appeal listing the following issues, somewhat rephrased for

clarity:

A. That the Honorable R. Stanton Wettick, Jr., now a Senior Judge, also of this Court, erroneously dismissed the
Guarantors’ Counterclaims, for both the individual and class claims, based on violations of the Pennsylvania Unfair Trade
Practices and Consumer Protection Law (“UTPCPL”) and the RICO Act, as well as a count of unjust enrichment. Judge
Wettick has filed his Opinion and we will not discuss those issues further herein.

B. That the undersigned committed the following errors and wrongly permitted the Plaintiff to recover damages from the
Guarantors despite Plaintiff ’s violations of the Landlord Tenant Act, 68 P.S. §250.512, (“the Act”):

(1) concluding that Plaintiff ’s failure to send the Guarantors a list of damages within the 30-day period required by
the Act was not a violation of the Act;

(2) concluding that the Act’s 30-day security deposit return provision does not apply equally to tenants and guarantors;

(3) concluding there had been no violation of the Act by Plaintiff;

(4) denying damages to Defendants in the amount of double the security deposit owed and attorneys’ fees; and

(5) concluding that the Tenants had a duty to supply a “new address” when Landlord already knew their old address,
also the address of the Guarantors, and denying relief to Defendants on this basis.

On appeal the Guarantors ask for relief in the form of a judgment in their favor for damages under the Act (double the security
deposit) or for a new trial which would also include the Guarantors’ dismissed counterclaims.

FACTUAL AND PROCEDURAL BACKGROUND
The Guarantors are the fathers of four college students (“Tenants”) who rented a residential unit from the Landlord, pursuant

to a written Lease. Each father guaranteed the obligations of all four Tenants.1 The Lease expired as of July 25, 2009, which was a
Saturday. The son of Defendant Kolman, Samuel Kolman (“Samuel”), was the last to leave the premises. He left the day before the
Lease’s expiration date, on July 24, 2009. On his way out of town, he dropped his key off at the Landlord’s business office and let
the person in charge know that the apartment was vacant. Neither Samuel nor any of the other Tenants supplied a new address at
any time to the Landlord. The next day Robert Cohen and Suzanne Marcini, a relatively new employee of Plaintiff, went to the unit
to inspect it. There was substantial damage to the apartment, well beyond normal wear and tear, and eventually, on August 24, 2009,
the Landlord sent the list of damages and a demand for payment of the amount due that was not covered by the security deposit
to each of the Guarantors. The Guarantors refused to pay the difference and demanded payment of double the amount of the secu-
rity deposit.

The parties were unable to resolve their differences and the captioned lawsuit was filed. The docket reflects the various proce-
dural issues that ensued. The case was eventually assigned to the undersigned for a trial without a jury. The issues that remained
for trial were (1) whether the Landlord had sent the inspection sheet listing the damages within the time required by the statute;
(2) whether the Tenants’ undisputed failure to supply their “new address” as required by the Landlord-Tenant Act excused the
Landlord from mailing the Damage List to their prior addresses (which were the same as the Guarantors’); (3) whether the phys-
ical damage to the apartment was more than normal wear and tear; and (4) whether the Landlord was also entitled to counsel fees
pursuant to the Lease and, if so, what the reasonable amount of such fees would be.

DISCUSSION
Our factual findings were included in our Decision and will not be repeated here. They are well-supported by the evidence and

our findings as to credibility should not be disturbed on appeal. The legal issues raised on appeal are without merit.
Based on the credible evidence we had concluded that, since the Tenants never advised Landlord of their new addresses, there

was no violation of the Landlord and Tenant Act and we denied the Guarantors’ demand for damages thereunder. We rejected the
Guarantors’ contention that, since the Tenants were still reachable at their parents’ addresses, the Tenants had no duty to supply a
“new address” to Landlord. Guarantors argued that the “new address” under the Act should not have been read to mean only the
address where Tenants could be reached after they left the leased premises. Rather, they contended that, since the Tenants’ pre-lease
addresses were where they could still be reached post-lease, there was no need for them to advise Landlord of a different address.

We concluded that, in the context of the Landlord and Tenant Act, the term “new address” has only one logical and reasonable
meaning, the address where a tenant will reside after leaving the premises leased from the landlord. We stated that there can be
no presumption that a tenant’s address before entering the lease to which the Act would apply is the address to which the tenant
would return when the lease expires. The interpretation put forth by the Guarantors is unreasonable and without merit.
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At argument on their Motion for Post-Trial Relief, and now on appeal, the Guarantors contend that they were entitled to the
same 30-day notice of damages as the Act gives to Tenants. They then argued that the Act requires receipt of the notice within 30
days, rather than mailing within 30 days. They cited no case law in favor of that interpretation and we continue to see no sensible
reason to support an extremely unworkable idea. We correctly concluded that there is no basis for a guarantor of a debt of his child
to receive the benefit of the Act simply because the child is a former tenant of the creditor.

We had concluded that the Tenants’ failure to provide Landlord with their new address under the Act rendered moot the
question raised by the Guarantors regarding whether or not the Act required actual receipt of the damage list within 30 days or
merely mailing on or before the 30th day. We also felt we did not need to reach the question of whether the 30-day period begins
to run on the day possession of the premises was delivered or on the next day, when the lease expired.

CONCLUSION
There is no basis for granting the Guarantors’ appeal. The judgment should be affirmed.

BY THE COURT:
/s/Friedman, J.

Dated: January 3, 2013

1 At the start of the trial we did not realize the full extent of each Guarantor’s obligation and, instead, had assumed that each father
only guaranteed the obligation of his own son.

Roth Cash Register Company, Inc. v.
Micros Systems, Inc., Frontier Business Technologies, Inc.,
Micros Fidelio Direct North Central, Inc. and Mark Gillie

Contract

No. GD 00-10961. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—January 15, 2013.

OPINION
TIMELINESS OF APPEAL

This appeal by Defendant Micros Systems, Inc. (“Micros”) is the third appeal filed in the instant action. It refers only to an
Order dated October 10, 2012. We understand Plaintiff has filed a Motion to Quash Appeal. We respectfully suggest that Motion
should be granted. We will therefore discuss that issue first.

We only became aware of the possibility that Micros had probably appealed the wrong order in the course of finalizing the draft
of this opinion. We were double-checking the various dates in order to address a somewhat bewildering preliminary comment in
Micros’s Statement of Matters Complained of on Appeal. Micros had said that “the trial court did not provide a rationale for the
October 10, 2012 Order” leaving Micros unable to “readily ascertain the basis for the trial court’s decision.” While this comment
is technically accurate, it omits mention of the language of our first Order, dated September 28, 2012, in which we did briefly
summarize our reasons for the amount of the remittitur, which was the subject of the first paragraph of the September 28th order.
The second paragraph stated our reasons, but that language, being only an explanation, was not carried forward into the later
orders, which were issued mainly for clarification regarding the judgment itself, so that the Department of Court Records, Civil
Division, could make sure the correct amount of the reduced judgment would be clear on the docket. Neither of the two later orders
changed the amount of the judgment or the rationale as set forth in the September 28th order.

The Plaintiff accepted the reduced amount on October 2, 2012, which appears to have made the order of September 28, 2012
final and appealable. Furthermore, the order dated October 10, 2012, was actually vacated by a later consent order, docketed on
November 15, 2012. That last order clarified the docket regarding what amounts had been paid on the other judgments entered in
the case, related to Plaintiff ’s various tort claims, making it clear that the only unpaid judgment left in this action was the amount
shown in our original order of September 28, 2012, which was strictly for the contract claim against Micros.

In the event the motion to quash is not granted, we discuss the merits of the instant appeal in the following pages.
The transcript for the captioned case was made from the videotape record of the trial. The trial began on April 28, 2008 with

argument on motions in limine and concluded on May 26, 2008, with the jury’s answers to interrogatories. There are several
volumes of the trial transcript, each covering groups of dates. Any citations herein are to Trial Transcript (“TT”) with relevant
dates, rather than volume numbers.

PROCEDURAL HISTORY
As previously indicated, this is the third appeal in this case. The first appeal was by Plaintiff, from a grant of summary judg-

ment against it, and resulted in the case being remanded for a jury trial.
The second appeal, by some of the Defendants with a cross appeal by Plaintiff, was from the original judgment entered on

December 31, 2008 after denial of all post-trial Motions and the earlier jury verdict in favor of Plaintiff and against Micros, for
breach of contract and for tortious conduct as well, and against another Defendant, Frontier Business Technologies, Inc., for its
tortious behavior. The result of that second appeal was that all issues but one raised by Defendants were resolved by the Superior
Court in favor of Plaintiff.

One sole issue was remanded by the Superior Court – whether the amount of future damages awarded by the jury against Micros
was too high. We were directed to determine the proper amount of that element of damages.1 The Supreme Court denied cross-peti-
tions for allocatur and the case was eventually remanded to us. We then heard argument on Micros’s Post-Trial Motion for a
Remittitur. We granted the Motion, as directed, by the Order dated September 28, 2012, and reduced the judgment previously
entered from $4.5 million to $2,794,697.95. Micros was the only Defendant affected by the remand and is the only party who has
appealed.
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SCOPE OF REMAND AND ISSUES RAISED/RAISABLE ON APPEAL
Our brief explanation of our reasons for reducing the amount by roughly one-half but not to zero (as Defendant had argued was

appropriate) was in the second paragraph of the Order of September 28, 2012, quoted below:

We enter this order without a fuller memorandum in the interest of expediting the probable appeals. After a
re-review of the arguments and the briefs of counsel on remand and after consideration of the evidence cited by each, we
conclude that $2,794,697.95 is the minimum amount for the verdict on breach of contract that is supported by the
evidence. We also note that the maximum amount supported by the evidence is the amount the jury awarded, which was
rejected as excessive and too far into the future by the Superior Court. We expressly reject Micros’s arguments that res
judicata should apply and that all awardable damages were covered by the arbitration award. We concur with Plaintiff ’s
view of the evidence that showed that Defendant Micros began breaching the contract no later than November 1999, and
perhaps as early as May 1999, resulting in an unfair “head start” of at least 18 months for a competitor of Roth to begin
its invasion of Roth’s exclusive territory, instead of the contractual three-month “heads-up” Roth was entitled to.

The question of Micros’s liability to Roth for breach of contract was finally decided when the Pennsylvania Supreme Court
denied allocatur. The question of whether the tort judgment against Frontier should negate the breach of contract judgment against
Micros was also finally decided and is not the subject of the remand.

The history of the case was set out both in our last Opinion after judgment was entered on the jury verdict and in the last Opinion
of the Superior Court in which it affirmed all aspects of the judgment except the proper amount of future damages. We were directed,
in effect, to review the evidence available to the jury on the issue of future damages and to determine how much less than six and
a half years from the valid termination date of the contract was future harm felt by Plaintiff and what was the proper amount of
money that would compensate Plaintiff for that future harm.

Micros’s position remains as it has always been, that the only amount of damages it owes for its breach of contract is the amount
awarded by the arbitrator a dozen years ago, roughly $134,000. The Superior Court has rejected this contention twice in the past
and did not remand this question to us. It is the final law of this case that the arbitrator’s award involved only one of several breaches
and gave an award for only a portion of past damages. The various other alleged breaches were the subject of the jury trial.

Micros nevertheless continues to argue that the jury award of $4.5 million should be reduced to zero. Plaintiff would probably
wish to argue that the full amount of $4.5 million should be untouched, but, recognizing that the Superior Court directed some
reduction be made, has instead accepted our calculation of the lowest amount of future damages that is supported by evidence
available for the jury to believe.

One of the questions at trial for the jury was how much past and future harm resulted from the breach that was at issue at trial,
i.e. Micros’s decision not to honor the exclusivity provision of its contract with Roth. Micros, whether through its expert or its lay
witnesses, was unable to dispute that the harm from the repeated breaches of the exclusivity provision involved items such as past
and future lost profits that were caused by the loss of maintenance contracts with customers, lost software enhancement licenses,
lost hardware sales, and so forth.

In its Statement of Matters, Micros raises four issues which it says it “expects to assert [on appeal] ... among other reasons that
might become apparent from the trial court’s opinion.” We suggest that under the Rules of Court, these are the only issues Micros
may argue. Our short summary in the Order of September 28 contained the essence of our reasons. We assume the four matters
explicitly raised have something to do with the stated basis for our decision, but we do not believe that the fact that our explana-
tion was short gives Micros open-ended permission to raise additional issues not already described in their Statement.

The four issues raised are fully quoted below:

“1. The breach-of-contract damages that the court awarded on remand were improper and excessive as a matter of law
and contrary both to the Superior Court’s mandate and to the record. Although Micros Systems, Inc. has expressed this
error in general terms under Pa. R.A.P. 1925(b)(4)(vi) for the reason stated above, Micros Systems, Inc. expects to assert
that among other reasons that might become apparent from the trial court’s opinion, the trial court erred in its award
because there as no connection between the expert damages opinion that Roth Cash Register Company, Inc. (“Roth”)
introduced at trial and any action by MICROS Systems, Inc. and because the award included lost profits and other
contract damages beyond the date the Distribution Agreement would have terminated by its own terms. Micros also
expects to assert that the trial court also erred in this manner stated in paragraphs 2 - 4, below.

“2. The court included in its award on remand damages for a time period past January 7, 2001, the date the Distribution
Agreement would have terminated by its own terms, in violation of the December 30, 2010 decision of the Superior Court
that “there is no legal justification to permit Roth to recover for the six and a half years it was not an authorized Micros
dealer – the lost profits that occurred during that time frame would have occurred anyways.” See Superior Court
Memorandum Opinion at 24.

“3. The Court failed to set-off or deduct Roth’s previous arbitration award in awarding damages on remand.

“4. The Court included in its award on remand damages for injuries that were previously fully compensated by the tort
judgment in favor of Roth and against Frontier Business Technologies, Inc. and MICROS Systems, Inc. in violation of
Pennsylvania law prohibiting a double recovery for a single injury.”

We have combined these into one issue for discussion: Whether or not there was sufficient evidence of the amount of money that would
compensate Roth for the future damages that flowed from Micros’s repeated breaches of the exclusivity provision of the contract.

We list below those issues that were not remanded, because Micros, as has been its wont, raises certain issues again here in the
third appeal, even though the law of the case set out by the Superior Court and the Supreme Court, bars our consideration of them
and even bars reconsideration of them by the appellate courts.

(1) The proper amount of past contract damages from the date of the first (of several) contract breaches to the date the
contract was terminated by its terms: not remanded.

(2) The credit for an arbitration award in favor of Plaintiff and against Micros covering losses during a portion of the
pre-termination period because of the breach of a notice requirement: not remanded.
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(3) Whether there was an exclusivity provision and whether it was breached by Micros: not remanded.

(4) Whether the contract damages awarded by the jury against Micros were duplicative of the tort damages awarded
against Frontier and against Micros: not remanded.

(5) Res judicata: not remanded.

(6) Whether the evidence supported the jury’s implicit finding that Roth’s contract with Micros involved its exclusive
right to its territory: not remanded.

(7) Whether the evidence supported the jury’s finding that Micros tortiously interfered with Roth’s contracts with Roth’s
own customers: not remanded.

(8) Whether the evidence supported the implicit finding by the jury that Micros breached the duty, imposed by law in all
contracts, of good faith and fair dealing.

In sum, the extent of Roth’s future harm from Micros’s breaches beyond the earliest termination date permissible under the
contract was the only issue remanded.

DISCUSSION
Usually the law of Pennsylvania regarding remittitur would require us to determine the highest amount of the jury’s verdict that

the evidence supports. However, here, the direction on remand expressly states that six and a half years of future losses is too long.
If we misunderstood the scope of the remand and if we were permitted to consider whether or not six and a half years of future
damage is supported by the evidence, we state that it is - $4.5 million is well-supported by the evidence and the portion of the
verdict that covers six and a half years of future damages is covered by evidence that is virtually uncontradicted.

On remand, the position of Micros was that the arbitrator awarded all the damages that were sustained for all of its breaches
and that the amount “remitted” must therefore be 100%, reducing the breach of contract judgment to zero. Micros seems to believe
this was the view of Superior Court. However, had that been the case, the direction on remand would have so stated, assuming there
would then have been any need at all for a remand. Instead, we were instructed to reduce what the Superior Court held was an
excessive award ($4.5 million) because it included harm that was too far into the future (six and a half years) for the breach of an
exclusive distributorship contract that was not perpetually renewable. We understood the Superior Court to have included a direc-
tive that we determine how long into the future the harm from Micros’s breach would reasonably have continued to be felt. The
Superior Court even cited to the Restatement (Second) of Contracts §352 (1981), “Damages are not recoverable for loss beyond an
amount that the evidence permits to be established with reasonable certainty.” Slip. Opn p. 23, emphasis added.

The review of our own notes of the trial while drafting this Opinion reminded us that the issue of future damages was of partic-
ular interest at the time and we were curious as to whether or not there would be sufficient evidence by the end of the trial to war-
rant submitting the question to the jury. The trial began on April 28, 2008 and ended on May 26, 2008. By the afternoon of May 9th,
it was overwhelmingly clear that there was more than sufficient evidence to submit to the jury the questions of future damages
and how far into the future those damages were likely to be felt by Roth. We concluded that the nature of those future damages would
also have to be decided, as it was, by the jury. The evidence abundantly showed that the future harm inflicted on Roth was not merely
lost profits on the sale by Roth of Micros’s products. Rather, the future losses arose from Roth’s loss of the opportunity to keep its
existing customers even without the exclusive right to sell Micros products. The jury understood and accepted the very clear and uncon-
tradicted evidence of Plaintiff’s expert economist, Dr. Kenkel, regarding the calculation of the future harm from Micros’s breaches
of the exclusivity provision. The jury also clearly believed Roth’s lay witnesses regarding the nature of future harm.

There was ample evidence to enable the jury to determine “with reasonable certainty” that Micros’s breach of the exclusivity
provision of the contract resulted in future harm. Micros’s expert had nothing to say about anything other than the relatively small
amount of lost profits that were awarded by an arbitrator for a very short period of time and related only to the breach related to
90 days notice of intent to terminate. The arbitrator had no jurisdiction (both per the contract and per the law of this case) to award
damages for the breach of other contract terms, including the exclusivity provision.

The evidence supported lost past profits caused by the earlier breaches in the amount of $1,303,153.11. Of this amount there
was due an arbitration credit for part of the “early invasion” period, $134,435.00. We do not recall if the credit was given after the
verdict. If it was not, that was a matter for the last appeal and is not an issue on this remand.

There was also evidence, virtually if not totally uncontradicted, that the “upgrade cycle” loss would not be felt immediately (as
lost profits on Micros products would be). Rather, the upgrade cycle income to Roth would show up in the future so long as Roth
could retain the customer. Here, Micros’s breaches deprived Roth of even the 90-day period contemplated by the contract for
“schmoozing” its customers and persuading them that Roth’s services were more important to the customers in the long run than
Micros’s products were.

An important point to keep in mind is that the evidence of Dr. Kenkel, Roth’s expert on the amount of future contract damages,
was not countered at all by Micros’s expert. There was no criticism by Micros of any of Dr. Kenlel’s pertinent calculations. Robert
Rosenthal, Micros’s expert, addressed only the damages from November 1999 through June 30, 2000, which had already been
awarded by the arbitrator. This was the same amount which, as previously mentioned, we had ruled would be credited against any
award by the jury of contract damages. Mr. Rosenthal did not address at all the calculations of Dr. Kenkel regarding future
damages, an issue for the jury and now before us. Dr. Kenkel’s calculations of the future damages were based on the testimony
of Roth’s witnesses regarding how the business earned money and when, in the future, the fruits of Roth’s past work with its
customers ripened into profits. The jury was entitled to believe Roth’s witnesses regarding when money would come in and in what
amount. They also were entitled to believe Dr. Kenkel’s calculations regarding projected inflation rates and other factors which
Micros’s expert could not and did not dispute. Dr. Kenkel gave the jury calculations for the various scenarios the evidence
supported regarding future harm, including the period the jury believed, through June 30, 2007, and the shorter period we believe
we are directed to impose that ended June 30, 2002.

The evidence at trial was sufficient for the jury to believe, with reasonable certainty, the following scenario regarding future
damages. Roth’s exclusive distributorship contract with Micros was not properly terminated until January 2001. However, Micros
began breaching that exclusivity provision starting in May 1999 when it refused to stop Frontier’s invasion of Roth’s exclusive
territory. This resulted in Frontier unfairly having a head start of roughly 19 months to destroy Roth, because of Micros’s repeated
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breaches, when according to the promise Micros made to Roth in the exclusive contract, Roth was to have had a 90-day head start
on whoever took its place as a Micros distributor. Had Micros not breached, Frontier could not have spent 18 or 19 months in Roth’s
exclusive territory and would have had to stay out of that territory until the exclusive Roth-Micros contract was terminated with
90 days advance notice to Roth. Without Micros’s breaches, Roth would then have had 90 days warning prior to the contract’s
termination to make plans to retain its customers or at least to limit its damages. Instead, Roth was deprived of this opportunity
by an egregious series of breaches and was also undisputedly unable to recapture its customers and mitigate its future damages
despite its valiant efforts.

In addition, as previously stated, there was evidence, which the jury clearly credited, that some of the profits from work done
for customers in any particular year showed up in Roth’s accounts over a period of years into the future. Therefore, the breaches
in 1999 and 2000 (allowing invasion of Roth’s territory on several occasions in various ways) would be felt as lost profits over
several years into the future. The jury clearly found that, as testified to by Roth’s witnesses, the harm would be felt at least to June
30, 2007. Dr. Kenkel was actually able to calculate losses that were tapering off, but were still mathematically and scientifically
discernable far into the future, even to 2020, as we recall a comment in his testimony. The jury also clearly accepted Dr. Kenkel’s
uncontroverted calculations of the loss of profits from the continuous repeated breaches beginning in May 1999 and lasting to
January 2001. See, for example, Dr. Kenkel’s testimony at TT, May 7-8, p. 354, ll. 406: “In 2007 Roth should be earning almost a
million dollars a year in profit. Instead they are earning close to zero.” This testimony was not based on the continuation of the
contract after it was properly terminated. Rather, Dr. Kenkel’s calculations were based on Roth’s ability, had there been no breach,
to retain its customers, using the products of a different manufacturer, and Roth’s ability, now destroyed, to reap the future bene-
fit of service contracts, hardware and software upgrades, and so forth.

Although the ending date for future damages of June 30, 2007, that the jury found reasonable given the evidence it had available,
has been rejected by the Superior Court, on remand the evidence overwhelmingly supports a minimum period for future damages
of January 8, 2001 to June 30, 2002. (Past damages, as previously stated, accrued through January 7, 2001).

CONCLUSION
The appeal should be quashed as untimely. If it is not quashed, it should be denied.
The maximum amount supported by evidence is the amount the jury actually awarded, $4.5 million, which, as stated previously,

we believe we have been directed to lower. If our understanding of the scope of remand was incorrect, and if we had the option on
remand of showing the evidence that supports the existence of contract damages as far as 2007, we refer to the evidence already
cited, which supports past and future damages of $4.5 million. If we mistook the scope, then in fairness the judgment in the larger
amount should be restored.

In any case, as of June 30, 2002, the past and future damages shown by virtually uncontroverted evidence as flowing from the
Micros breaches that were at issue during the trial, was $2,794,697.95. This would be the lowest amount, after the most extreme
reduction of the jury award, that Roth lost as a result of Micros’s breach of contract.

BY THE COURT:
/s/Friedman, J.

Dated: January 15, 2013

1 Plaintiff ’s cross-appeal was denied, but it involved other Defendants and other counts and has no connection to this third appeal.

Commonwealth of Pennsylvania v.
Silas Joseph Adams

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Prosecutorial Misconduct—Sentencing (Discretionary Aspects)—
Jury Charge—Severance

No. CC 200401066, 200400739. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—January 8, 2013.

OPINION
The appellant, Silas Adams, (hereinafter referred to as “Adams”), has filed the instant appeal as a result of the denial of his peti-

tion for post-conviction relief without a hearing. In his concise statement of matters complained of on appeal, Adams has set forth
five claims of error, all predicated on the alleged ineffectiveness of his trial counsel. Initially Adams maintains that this Court erred
in failing to find that Adams’ trial counsel was ineffective in failing to object to prejudicial comments made by the prosecutor in
his closing argument. Adams next maintains that this Court erred in failing to find that his trial counsel failed to pursue and to
preserve challenges to the consecutive sentence that was imposed to his sentence of life without the possibility of parole. Adams
further maintains that this Court erred in failing to find that his trial counsel was ineffective in failing to object an allegedly
improper and insufficient charge to the jury on the question of the testimony of certain Commonwealth witnesses. Adams next
maintains that this Court erred in failing to find his trial counsel was ineffective in failing to properly preserve the claim of sever-
ance of the trial of his two cases. Finally, Adams maintained that this Court erred in failing to find that Adams was entitled to post-
conviction relief on the basis of the cumulative instances of the ineffectiveness of his trial counsel.

The facts of Adams’ case as set forth in this Court’s Opinion dated March 4, 2008, in connection with his original appeal are as
follows:

On December 27, 2003, the victim, Ivan Pegues, (hereinafter referred to as “Pegues”), drove his red Pontiac Grand
Am to 7372 Hamilton Street, which is the residence of Yvonne Luckey, (hereinafter referred to as “Luckey”). This resi-
dence was known in the neighborhood to be a crack house where individuals who wanted to smoke crack cocaine could
go to either purchase or to smoke crack cocaine or both. Luckey was an acknowledged crack cocaine user who smoked
that substance on a daily basis. Pegues parked his car on Hamilton Street, went into the residence and was seated in the
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living room with Adams, having an animated, if not heated, discussion. Luckey observed both of these individuals and
also noticed that Adams possessed an SKS assault rifle. Luckey had a brief conversation with Monaca Patterson, (here-
inafter referred to as “Patterson”), a friend of hers and also another crack cocaine user. Patterson told Luckey that she
observed two black males who were across the street, acting in a suspicious manner. Luckey received more crack cocaine
and went back upstairs to her bedroom on the second floor.

Shortly before midnight, Pegues left Luckey’s residence, got in his car and was driving down Hamilton Street and
was about to make a left-hand turn onto Collier Street when three individuals opened fire on his car and shot at it and him
more than forty times. Patterson, who left Luckey’s house almost immediately after Pegues, was walking down the street
when she saw Adams off to her left with the assault rifle and then heard four shots. She went to the ground, got beneath
a car and did not look up until all of the shooting had ceased. Luckey, who remained in her residence, after hearing the
first shot, went to the window and observed Adams running down the street firing his assault weapon.

Detectives Kavals and Mercurio, (hereinafter referred to as “Kavals” and “Mercurio”), of the Pittsburgh Police
Department, were on routine patrol on North Dunfermine Street when they heard thirty to forty gunshots. They proceeded
to the intersection of Hamilton and Collier Street and found the red Grand Am that had been bullet-ridden. Kavals looked
into the car expecting to find a victim only to discover that the Pontiac Grand Am had been abandoned along with a forty
caliber semi-automatic weapon. Kavals then tried to locate the driver of the Pontiac Grand Am, but he could not. Pegues’
body was found in a yard several hundreds of feet away from the shooting. His partner, Mercurio, began to run toward
Formosa Way in an effort to locate the shooters. Several moments later a couple of more shots were fired and Mercurio
radioed Kavals that three black males were running toward Braddock Avenue. Kavals got back in his car and was in
constant radio communication with his partner. He proceeded down Hamilton onto North Braddock and as he was
approaching Kelly Street he saw his partner, who told him that the three individuals had split up. Kavals then proceeded
down Kelly Street when he observed Adams walk from between two houses and fire two shots. Kavals radioed to his base
radio operator that he was being fired upon by Adams.

Adams continued to run between homes and streets until he reached an apartment building on Bennett Street and
went to the third floor and broke into an apartment occupied by two teenage girls and three small children. Adams was
seen by other Pittsburgh police officers that participated in this chase take the assault rifle and attempt to hide it on the
outside porch. When the officers went into the apartment, Adams was standing behind one teenage girl and went onto the
floor when he was directed to do so. He was subsequently handcuffed and then placed under arrest.

In order to establish the eligibility for post-conviction relief, the petition must plead and prove by a preponderance of the evidence
that his conviction or the sentence resulted from one or more of the following reasons:

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

42 Pa.C.S.A. §9543(a)(2).

Pursuant to the dictates of the Commonwealth of Grant, 572 Pa. 48, 813 A.2d 726 (2002), claims of the ineffectiveness of petitioner’s
counsel must be raised in a collateral proceeding and not on direct appeal. A petitioner alleging the ineffectiveness of his counsel
must plead and prove that ineffectiveness and cannot merely rely on the bald assertion of that claim. Commonwealth v. Rivers, 567
Pa. 239, 786 A.2d 923 (2001). In Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999), the Pennsylvania Supreme Court
adopted the standard for demonstrating ineffectiveness of counsel set forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052 (1984), and described the burden imposed upon a petitioner alleging the ineffectiveness of his counsel.

Adams’ first claim of error is that his trial counsel was ineffective for failing to object and to preserve a challenge to the pros-
ecutor’s improper comments in closing arguments. The problem with this contention is that Adams’ trial counsel did, in fact, twice
object to remarks made by the prosecutor during his closing and in particular to one statement made to the jury which Adams’
counsel believed to be based upon the prosecutor’s personal view and not the facts of the case. The prosecutor, like defense coun-
sel, must be given reasonable latitude to present his arguments with logical force and vigor to the jury. Commonwealth v. Miller,
897 A.2d 1281 (Pa. Super. 2006). The prosecutor’s latitude is to allow the Commonwealth to articulate its position based on reason-
able inferences drawn from the evidence and to make clear responses to defense counsel’s arguments. Commonwealth v. Rios, 554
Pa. 419, 721 A.2d 1049 (1998). In evaluating the propriety of closing arguments, the standard for granting a motion for a new trial
is very high since it is predicated an underlying claim of alleged prosecutorial misconduct and a reviewing Court will determine
only whether or not a petitioner received a fair trial and not a perfect one. Commonwealth v. Cuevas, 574 Pa. 409, 832 A.2d 388
(2003). Every improper or ill-phrased remark will not necessitate the granting of a new trial, accordingly a petitioner’s relief for
such misconduct will be granted where the prosecutor’s challenged comments have the unavoidable effect of prejudicing the jury
against the defendant so as to render them incapable of fairly and impartially considering the evidence and rendering a fair
verdict. Commonwealth v. Carson, 590 Pa. 501, 913 A.2d 220 (2006).

As previously noted, Adams’ trial counsel did object to what he perceived to be the personal opinions of the prosecutor in his
closing argument and the Court instructed the prosecutor to preface his remarks with the facts of the case since he believed that
the statement that he had previously made were inartfully made.
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THE COURT: It’s a question he can – I think if you preface it with the evidence and demonstrate that it’s not. Just
clean it up a little bit. It’s not a personal opinion, but if you say the evidence would demonstrate that it is not accurate,
then take it from there. Okay.

Jury Trial Volumes IV & V Transcript, page 108, lines 16-23.

In addition to instructing the prosecutor to rephrase his remarks, the Court, in its instructions to the jury, reminded them that
they were the ultimate fact-finders and that they could accept or reject any or all of the testimony of the various witnesses. In addi-
tion, the Court instructed the jury that the statements and arguments made by counsel were not evidence and the statements and
arguments could not be used as evidence in determining what the ultimate facts of the case were and how those facts would lead
to a verdict. In reviewing the statements made by the prosecutor in light of the ruling made by the Trial Court and its instruction
to the jury, it is clear that the prosecutor’s remarks were not inflammatory or prejudicial in nature so as to prevent the jury from
rendering a fair and impartial verdict.

Adams’ next maintains that trial counsel was ineffective in failing to recognize and to preserve challenges to the legality of the
sentence imposed at criminal complaint 200400729.1 In reviewing the sentences that were imposed upon Adams, none of the
sentences were illegal but, rather, Adams maintains that they were unduly harsh and excessive. The claim presented by Adams
with regard to his trial counsel’s alleged ineffectiveness goes to the discretionary aspect of sentencing. In Commonwealth v. Boyer,
856 A.2d 149 (Pa. Super. 2004), the Superior Court set forth the standard for review of a discretionary sentence as follows:

With respect to the balance of Appellant’s challenge to the discretionary aspects of his sentence, we note that a
sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be
disturbed on appeal unless the sentencing court manifestly abused its discretion. Commonwealth v. Kenner, 784 A.2d 808,
811 (Pa.Super.2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. § 9721. The “[s]entencing court has
broad discretion in choosing the range of permissible confinements which best suits a particular defendant and the
circumstances surrounding his crime.” Commonwealth v. Moore, 420 Pa.Super. 484, 617 A.2d 8, 12 (1992).

Discretion is limited, however, by 42 Pa.C.S.A. § 9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall
follow the general principle that the sentence imposed should call for confinement that is consistent with the protection
of the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community, and the
rehabilitative needs of the defendant ....” 42 Pa.C.S.A. § 9721(b).

In addition, a Sentencing Court has broad discretion in choosing the range of possible confinement, which a defendant could be
subjected, based upon the circumstances surrounding the commission of his crimes. Commonwealth v. Boyer, supra. This discre-
tion, however, is not unlimited since the Sentencing Court must fashion a sentence in accordance with the Sentencing Code. 42
Pa.C.S.A. §9721. The Sentencing Code requires that a Sentencing Court formulate an individualized sentence that is consistent with
the need for the protection of the public, the gravity of the offenses committed, the impact upon the victim, his or her family and
the community and the rehabilitative needs of each defendant. The imposition of a consecutive, as opposed to a concurrent
sentence, is solely within the discretion of the Sentencing Court and does not of and in itself, give rise to a substantial question. In
Commonwealth v. Boyer, supra. at 153-154, the Court held that the imposition of a consecutive sentence following conviction for
multiple offenses arising out of one criminal episode does not raise a substantial question as to whether the defendant is entitled
to a volume discount for the commission of these crimes.

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the char-
acter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigation
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors. Commonwealth v. Burns, 765 A.2d 1144, 1150-1151
(Pa.Super.2000) (citations omitted).

A Sentencing Court must set forth the reason for the imposition of its sentence, however, that requirement can be satisfied by
the acknowledgement of the receipt and review of a presentence report. Commonwealth v. Egan, 451 Pa. Super. 219, 679 A.2d 237
(1996). Judge Colville ordered a presentence report and in addition to the information obtained in that report, had the benefit of
the testimony of the petitioner’s family and the arguments of counsel. In exercising his discretion, in light of the requirements of
the Sentencing Code, it is obvious that Judge Colville was not prohibited from imposing consecutive sentences to Adams’ sentence
of life without the possibility of parole.

Adams’ next claim of error is that his trial counsel was ineffective for failing to preserve a challenge to the insufficient jury
instruction with respect t the instruction on special scrutiny with respect to the testimony of cooperating witnesses. It is axiomatic
that a Trial Court charging a jury must attempt to insure that the instructions are given in a manner, which a jury can easily under-
stand the legal principles, which they will be considering in the formulation of their verdicts. Commonwealth v. Clark, 453 Pa.
Super. 257, 683 A.2d 901, 904 (1996):

“Because jury instructions are the principal medium for communicating to the jury the legal bases upon which its
verdict is to rest, they should be ‘clear, concise, accurate and impartial statements of the law written in understandable
language....’ ” Commonwealth v. Ford-Bey, 504 Pa. 284, 289, 472 A.2d 1062, 1064 (1984) (quoting ABA Standards for
Criminal Justice 15-3.6(a), Commentary at 100 (citation omitted)). In charging a jury, the trial judge must clarify issues
so that the jurors may comprehend the questions they are to resolve, elucidate correct principles of law applicable to the
pending case, and endeavor to make those principles understandable in plain language. Commonwealth v. Sherlock, 326
Pa.Super. 103, 106, 473 A.2d 629, 631 (1984).

In Commonwealth v. Soto, 693 A.2d 226, 230 (Pa. Super. 1997), the Court outlined its responsibility in reviewing the challenge to
the charge given to a jury.

When reviewing a trial court’s jury instructions, this Court must consider the instructions as a whole in order to
determine whether the charge accurately and clearly conveyed the applicable law to the panel. There are no magic,
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talismanic, words which must be uttered in order for a charge to pass muster. Rather, this Court must read the charge in
its entirety with an eye towards assessing the overall accuracy and clarity of the instructions. See, e.g., Commonwealth
v. Persichini, 444 Pa.Super. 110, 119-20, 663 A.2d 699, 703 (1995); Commonwealth v. Zewe, 444 Pa.Super. 17, 28-30, 663
A.2d 195, 201 (1995).

If a charge adequately and accurately explains the relevant legal principles that are applicable to the evidence presented at trial
then the instructions to the jury are proper. Commonwealth v. Blount, 538 Pa. 156, 647 A.2d 199 (1994).

Adams maintains that the jury should have been instructed in accordance with Pennsylvania Standard Jury Instruction 4.06,
which provides as follows:

4.06 (Crim) CERTAIN TESTIMONY SUBJECT TO SPECIAL SCRUTINY

You should examine closely and carefully and receive with caution the testimony of [name of witness] [any witness]
if you find that he or she [was previously hypnotized] [admitted that he or she committed perjury at another trial] [give
specific situation].

It should be noted that the Pennsylvania Standard Jury Instructions are suggested instructions and are not mandatory. The Court
is free to use its own wording in formulating its jury instructions as long as the Court’s instructions fairly and accurately describes
the law applicable to the case. Commonwealth v. Bohonyi, 900 A.2d 877 (Pa. Super. 2006). In Adams’ case the jury was instructed
on the basis of special scrutiny as follows:

We had two witnesses, Monifa Patterson and Yvonne Luckey, which I’m going to give you some special instructions.
Examine closely and receive with care the testimony of Miss Patterson and Miss Luckey. If you find that each was using
crack cocaine on the day of the incident and that Yvonne Luckey admitted she was nearsighted and she needed glasses,
but she did not have them on at the time of the incident.

Also, you can consider, if you choose to, that Monifa Patterson, as well as Miss Luckey, expect help from the
Commonwealth in their pending case. Not that the Commonwealth promised it, but she said that she expected it, and both
of them had testified under immunity.

Jury Trial Volumes IV & V Transcript, page 166, lines 1-20.

In reviewing this charge in light of the proposed Pennsylvania Standard Jury Instructions, it is clear that the instruction given to
the jury fairly and accurately described the law as it pertained to Adams’ case and, accordingly, trial counsel could not have been
ineffective for failing to object to that proper charge.

Adams’ fourth claim of error is that his trial counsel was ineffective in failing to object and to preserve a claim for the Court’s
failure to sever the two cases filed against him for trial. In Commonwealth v. Robinson, 581 Pa. 154, 864 A.2d 460 (2004), the
Pennsylvania Supreme Court set forth the principles of controlling question of severance of cases for trial as follows:

Offenses charged in separate indictments or informations may be tried together if ... the evidence of each of the
offenses would be admissible in a separate trial for the other and is capable of separation by the jury so that there is no
danger of confusion ... Pa.R.Crim.P. 582(A)(1)(a). “Whether or not separate indictments should be consolidated for trial
is within the sole discretion of the trial court and such discretion will be reversed only for a manifest abuse of discretion
or prejudice and clear injustice to the defendant.” Commonwealth v. Newman, 528 Pa. 393, 598 A.2d 275, 277 (1991); also
see Commonwealth v. Morris, 493 Pa. 164, 425 A.2d 715, 718 (1981).

[While e]vidence of distinct crimes is inadmissible solely to demonstrate a defendant’s criminal tendencies[, s]uch
evidence is admissible ... to show a common plan, scheme or design embracing commission of multiple crimes, or to
establish the identity of the perpetrator, so long as proof of one crime tends to prove the others. This will be true when
there are shared similarities in the details of each crime.

Commonwealth v. Keaton, 556 Pa. 442, 729 A.2d 529, 537 (1999) (internal citations omitted), cert. denied, 528 U.S. 1163,
120 S.Ct. 1180, 145 L.Ed.2d 1087 (2000); also see Commonwealth v. Natividad, 565 Pa. 348, 773 A.2d 167, 174 (2001) (stating
that “[e]vidence of another crime is admissible where the conduct at issue is so closely related that proof of one criminal
act tends to prove the other”), cert. denied, 535 U.S. 1099, 122 S.Ct. 2300, 152 L.Ed.2d 1056 (2002). “To establish similarity,
several factors to be considered are the elapsed time between the crimes, the geographical proximity of the crime scenes,
and the manner in which the crimes were committed.” Commonwealth v. Rush, 538 Pa. 104, 646 A.2d 557, 561 (1994).

While Adams was charged at two separate criminal complaints, the offenses charged in those complaints all involved or arose from the
same criminal episode. It is clear that these cases were so intertwined both factually and legally that they should not have been sev-
ered and, accordingly, his trial counsel could not have been ineffective for failing to object to the Court’s failure to sever those cases.

Adams’ final claim of error is that he was prejudiced by the cumulative ineffectiveness of his trial counsel. When reviewing the
record in this case in light of the claims asserted by Adams, it is clear that his trial counsel was not ineffective with respect to any
of the claims asserted by Adams and, accordingly, he could not have been prejudiced by the cumulative actions of his counsel. As
with all of his other claims of error, this claim has no merit.

CASHMAN, J.
DATED: January 8, 2013
1 At that complaint Adams was charged with the crimes of criminal attempt to commit criminal homicide, four counts of aggravated
assault, person not to possess a firearm, and four counts of recklessly endangering another person. Adams was sentenced to
seventy-eight to one hundred fifty-six months at the charge of criminal attempt to commit criminal homicide, which was to run
consecutive to the sentence of life without the possibility of parole that was imposed upon him at criminal complaint 200401066,
for his conviction of first-degree murder. He was also sentenced to forty-two to eighty-four months consecutive to the seventy-eight
to one hundred fifty-six months and another forty-two to eight-four months sentence to run concurrent with the first forty-two to
eight-four month sentence, and, finally, the sentence of thirty to sixty months to run consecutive to the preceding sentence. With
respect to his remaining convictions of that complaint, there were no further penalties imposed.
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Commonwealth of Pennsylvania v.
Raymont Maurice Lee

Criminal Appeal—PCRA—Second Petition—Time Barred

No. CC 200209538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—January 8, 2013.

OPINION
The appellant, Raymont Maurice Lee, (hereinafter referred to as “Lee”), has filed the instant appeal as a result of the denial,

without a hearing, of his second petition for post-conviction relief. Lee’s second petition for post-conviction relief was denied as
being time-barred. In his statement of matters complained of on appeal, Lee maintains that this Court erred in determining that
his petition was time-barred since his current claim for relief is predicated upon facts not known to Lee and that his petition was
filed within sixty days of the date he became aware of those facts.

On June 28, 2002, Lee was indicted generally for the charge of criminal homicide. On January 29, 2004, a mistrial was declared
when the jury empanelled in his case advised the Court that it was hopelessly deadlocked and could not reach a verdict. On May
5, 2004, Lee entered a plea to third degree murder in exchange for a negotiated sentence of a period of incarceration of not less
than fifteen nor more than thirty years. On May 5, 2005, he filed a pro se petition for post-conviction relief and Charles Pass, III,
Esquire, was appointed as his counsel. An amended petition for post-conviction relief was filed on April 18, 2006, and a hearing
was scheduled on that petition for August 16, 2006. Following that hearing, Lee’s petition for post-conviction relief was denied on
August 17, 2006. Lee filed an appeal to the Superior Court and on August 13, 2007, the Superior Court affirmed the judgment of
sentence. Lee then filed a petition for allowance of appeal to the Supreme Court which was denied on March 7, 2008. Lee’s second
petition for post-conviction relief was filed on June 19, 2012.

The standard for review of an Order denying a petition for post-conviction relief is whether or not the determination of the
PCRA Court is supported by the evidence of record and is free of legal error. Commonwealth v. Ragan, 592 Pa. 217, 923 A.2d 1169
(2007). A PCRA Court’s findings will not be disturbed unless there is no support for the findings in the certified record.
Commonwealth v. Carr, 768 A.2d 1164 (Pa. Super. 2001). The first inquiry to be made in determining the validity of petition for
post-conviction relief is a jurisdictional matter, that is the timeliness of the filing of that petition for post-conviction relief. The time
limitations for filing a petition for post-conviction relief are set forth in 42 Pa.C.S.A. §9545(b), which provides as follows:

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

A petitioner must plead and prove the applicability of one of the three exceptions to the PCRA time requirements.
Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008). If the petition is determined to be untimely and no exception has been
plead and proven, the petition must be dismissed without a hearing because Pennsylvania Courts are without jurisdiction to
consider the merits of the petition. Commonwealth v. Geer, 936 A.2d 1075 (Pa. Super. 2007).

In reviewing the record in this case it is clear that Lee’s second petition for post-conviction was filed more than four years after
the Supreme Court denied his request for allocatur with respect to his first petition for post-conviction relief. Lee maintains that
his current petition for post-conviction relief is premised upon facts that were unknown to him and could not have been ascertained
by the exercise of due diligence and that when he discovered these facts, that his petition was filed within sixty days of the date
that he became aware of these facts.

“The facts” that Lee maintains were only recently discovered by him were not facts of his case but rather holdings of two United
States Supreme Court cases with regard to the defendant’s right to competent counsel during a plea discussion and decision. In
Lafler v. Coper, U.S. , 132 S.Ct. 1376, L.Ed.2d (2012) and Missouri v. Frye, U.S. , 132 S.Ct. 1399, L.Ed.2d (2012), the United States
Supreme Court recognized that defendants have a Sixth Amendment right to counsel and that right extends to the plea-bargaining
process. A defendant is entitled to effective assistance of competent counsel during plea negotiations and the standards for the
performance and prejudice for evaluating counsel’s conduct are seth forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052
(1984). The burden of proof imposed upon a petitioner alleging the ineffectiveness of his counsel is set forth in Commonwealth v.
Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999):

By holding that the PCRA standard does not impose a more onerous burden on a defendant than that required by Pierce,
we do not rewrite the PCRA nor alter the test for proving ineffective assistance of counsel in a PCRA petition. The petitioner
must still show, by a preponderance of the evidence, ineffective assistance of counsel which, in the circumstances of the
particular case, so undermined the truth-determining process that no reliable adjudication of guilt or innocence could have
taken place. This requires the petitioner to show: (1) that the claim is of arguable merit; (2) that counsel had no reasonable
strategic basis for his or her action or inaction; and, (3) that, but for the errors and omissions of counsel, there is a reasonable
probability that the outcome of the proceedings would have been different. What we hold today is that, where the petitioner
has demonstrated that counsel’s ineffectiveness has created a reasonable probability that the outcome of the proceedings
would have been different, then no reliable adjudication of guilt or innocence could have taken place.
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The situations reviewed in both of those cases are the reverse of Lee’s situation, since Lee maintains that his counsel was inef-
fective in advising him to accept a plea offer, whereas both Lafler v. Cooper, supra. and Missouri v. Frye, supra., dealt with the
situation where counsel failed to fully explain a plea offer to their clients before the plea offer expired and then the clients were
subsequently convicted following trial and sentenced to harsher sentences than the ones envisioned in the plea offers. In Lee’s
case, Lee had been tried on the charge of criminal homicide and his first trial ended in a hung jury. Rather than proceed with a
second trial, he followed the advice of his counsel and accepted a plea offer. Lee now maintains that his trial counsel was ineffec-
tive in representing him by urging him to accept the plea offer. The problem with Lee’s current contention is that decisions in
Lafler v. Cooper, supra. and Missouri v. Frye, supra., are not facts but rather declarations of legal principles long known to Lee.
The information presented in those cases is not new information since one of the basis for post-conviction relief is the claim of
the ineffectiveness of counsel during representation of a defendant.

Further compounding Lee’s failure to meet the timeliness requirements is the fact that the newly discovered facts as described
by him had been previously litigated. As previously noted, Lee maintains that the Supreme Court determined that a defendant is
entitled to effective representation by capable counsel at all stages of the proceeding and that he was prejudiced by the ineffec-
tiveness of his counsel in recommending that he accept a plea agreement. The Superior Court in dismissing his first petition for
post-conviction relief addressed the claim that he is currently asserting as the basis for the establishment of one of the exceptions
to the time requirements.

Lee contends that his plea counsel was ineffective for rendering advice which caused him to enter an involuntary
guilty plea. Specifically, he asserts that Attorney Difenderfer, his plea counsel, informed him that Shelly Barnes would
not be called to testify at trial because her testimony would not be helpful to Lee; that Lee would not succeed at trial; and
that Lee would have no grounds for appeal. Lee also argues that he is entitled to reinstatement of his right to file a direct
appeal because his plea counsel failed to consult with him regarding whether he wished to challenge the validity of his
guilty plea in an appeal.

The PCRA will provide relief to an appellant if ineffective assistance of counsel caused him to enter an involuntary
guilty plea. Commonwealth v. Lynch, 820 A.2d 728 (Pa. Super. 2003), appeal denied, 575 Pa. 692, 835 A.2d 709 (2003). We
conduct our review of such a claim in accordance with the three-pronged ineffectiveness test under section 9543(a)(2)(ii)
of the PCRA, 42 Pa.C.S.A. §9543(a)(2)(ii). See id., 820 A.2d at 732.

Superior Court Memorandum of August 13, 2007, pp. 3-4.

This claim has already been litigated and cannot be used in an attempt to establish an exception to the Commonwealth’s require-
ments imposed upon him. Since the issue has previously been litigated, it could not have been unknown to him. Lee maintains that
the decisions by the United States Supreme Court in Lafler v. Cooper, supra. and Missouri v. Frye, supra., were additional facts
unknown to him and not that the United States Supreme Court recently recognized a constitutional right to be applied retroactively.

PCRA time limit requirements are jurisdictional in nature and must be strictly construed. Accordingly, Courts may not address
the merits of an issue raised in a petition if it is not timely filed. Abu-Jamal, 596 Pa. 219, 941 A.2d 1263 (2008). Since Lee’s second
petition for post-conviction relief was untimely filed, this Court had no jurisdiction to entertain that petition and, accordingly,
entered its Order denying the petition without a hearing.

Cashman, J.
Dated: January 8, 2013

Commonwealth of Pennsylvania v.
Cornell Pointer

Criminal Appeal—Homicide—Sufficiency—Identification—Weight of the Evidence—Bolstering of Witness Testimony—
After Discovered Evidence

No. CC 201104299. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 16, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Cornell Pointer, was charged by criminal information (CC 201104299) with one count each of: Criminal Homicide1,
Criminal Attempt (Homicide)2; Robbery3; and Criminal Conspiracy4.

Appellant proceeded to a jury trial, November 16-18, 2011, at the conclusion of which he was found guilty of Second Degree
Murder, Robbery, and Criminal Conspiracy (Robbery)5.

Appellant was sentenced on February 16, 2012 to life imprisonment without the possibility of parole at the second degree
murder conviction, and consecutive periods of five to ten years each on the robbery and conspiracy convictions.

Post trial motions were filed and denied by operation of law. This appeal followed.

FACTS
On February 16, 2011 Waishard White wanted to purchase 1-2 pounds of marijuana, and to accomplish that he contacted Elisha

Jackson that afternoon to put him in contact with a possible local source/seller of marijuana. Jackson was a woman with whom
White had been intimately involved with in the past, and who had also provided him with sources of marijuana prior to that day.
(T.T. (I) 31-34, 40-41).6

During the late morning and early afternoon, Jackson was with her then current boyfriend, Cornell Pointer, and his close friend
and associate, D’Andre Black, in the Everton area of the City of Pittsburgh. Everton was a small (two building) housing project
that was relatively isolated and heavily wooded on all sides. (T.T. (I) 37, 129; T.T. (II) 24-25). During the early afternoon Pointer
and Black drove her to a bus stop so that she could get a bus to downtown Pittsburgh. (T.T. (I) 34-39; T.T. (II) 20-26; T.T. (II)
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23-24). That afternoon while downtown, Jackson received White’s call and she in turn contacted Black, who was still with
Appellant, regarding White’s desire to purchase marijuana. (T.T. (I) 40-43; T.T. (II) 26-27). Jackson made Black aware of White’s
desire to buy 1-2 pounds of marijuana and asked Black if she could give White his phone number. (T.T. (I) 40-42; T.T. (II) 26-30).
Although Black did not have any marijuana to sell, he told Jackson that she could give White his number and he would handle it –
that “they were going to get out on them”. (T.T. (I) 44-49; T.T. (II) 26-27).

White and a friend, Jemar Stenhouse, contacted Black, and following a series of phone conversations that late afternoon White and
Stenhouse agreed to purchase two pounds of marijuana from Black in Everton for $2,500. (T.T. (II) 25-31). Following the final conver-
sation Black turned to Pointer and stated that, “I have a lick [robbery] set up for us”. Pointer replied, “Let’s do it”. (T.T. (II) 31-32).

Since neither Pointer or Black had any marijuana, they decided to purchase an ounce of marijuana and arrange it in a bag to
make it appear to be the two pounds sought by White and Stenhouse. Pointer and Black believed that such a measure was neces-
sary to lure White and Stenhouse out of their car when they arrived in Everton. (T.T. (II) 32-35). They undertook this artifice in the
apartment of Jocelyn Simmons, who was a mutual friend of both Pointer and Black. (T.T. (I) 131-137; T.T. (II) 32-35). Part of their
plan included Pointer arming himself with a firearm, and he left the apartment during this time and returned with an AK-47. (T.T.
(II) 31-37). Black’s role was to get White and Stenhouse out of their car and close to the entrance of the building once they arrived
in the Everton complex; Pointer was then to come out of the building with the AK-47, order them to the ground and take their
money. (T.T. (II) 37-38).

White and Stenhouse arrived in Everton in Stenhouse’s vehicle in the early evening and phoned Black, who came outside
Simmons’ residence and spotted the vehicle. (T.T. (II) 39). Black waved to White and Stenhouse and in response they parked the
vehicle, got out, and approached Black. (T.T. (II) 41). Black recognized both Stenhouse and White as persons he knew from the
Wilkinsburg area, a nearby community. (T.T. (II) 42-44). Although he now had some reservations about the robbery, Black nonethe-
less led them toward the entrance to Simmons’ building. (T.T. (II) 75; T.T. (II) 42-44).

As the three men approached the front door of the building Pointer burst out of the building brandishing the AK-47 and ordered
White and Stenhouse to the ground. (T.T. (I) 77-78; T.T. (II) 44-46). White immediately turned and ran toward the parked vehicle
but was pursued and shot one time by Appellant, causing him to fall to the ground. (T.T. (I) 79- 80; T.T. (II) 46). Stenhouse then fled
in a different direction, only to be pursued and shot by Appellant. (T.T. (I) 80-82; T.T. (II) 47-49) Stenhouse received a grazing
wound to his left chest but managed to escape by diving over a hill and fleeing into the heavily wooded area behind the building.
(T.T. (I) 81-82, 100). Stenhouse found his way to a nearby street where a woman on her porch allowed him to use her phone.
Stenhouse contacted White’s brother, Meijour, and told him that Waishard had been shot in Everton. Meijour, along with Waishard’s
father, drove to Stenhouse’s location, picked him up and drove to the Everton complex. However, upon their arrival less than an
hour after the shooting, neither Waishard nor the vehicle were there. (T.T. (I) 83-86).

The vehicle was gone because Black drove the vehicle away immediately after the incident, leaving it in a shopping center in a
neighboring community where it was recovered by Pittsburgh police several hours later. (T.T. (II) 49-50, 161-166).

Pittsburgh police were contacted and began an investigation that included an unsuccessful search of the area for White. (T.T.
(I) 110-111; T.T. (II) 77-78). Two days later, February 18, 2011, two persons walking on a street below Everton observed what they
believed to be a body in the woods. (T.T. (II) 72-75). Police then discovered White’s body near a path that led through the heavily
wooded area behind Everton to the street below. (T.T. (II) 77-88).

The autopsy indicated that White died of a single gunshot wound to the arm and trunk. The bullet transected many blood
vessels including one major blood vessel, the subscapular artery, and caused contusions of upper and middle lobes of White’s lung.
The resultant internal bleeding caused cardiovascular collapse and a survivability period of only 10-15 minutes. (T.T. (II) 102-104). 

As the investigation unfolded both Appellant and Black were arrested and charged as noted hereinabove.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following matters which are set forth exactly as he states them:

I. The evidence was insufficient to convict Mr. Pointer on Count 1 – Second-Degree Murder, Count 3 – Robbery, and
Count 4 – Criminal Conspiracy (Robbery). The Commonwealth failed to prove beyond a reasonable doubt, that Mr. Pointer
was the shooter, or even a participant in these crimes. The sum and substance of the Commonwealth’s trial evidence as
to the element of identification was so unreliable and contradictory that it was incapable of supporting verdicts of guilty,
and therefore, was insufficient as a matter of law. Mr. Pointer’s convictions were based on suspicion, surmise, and insuf-
ficient evidence, in violation of his due process rights under the federal and state constitutions.

II. Assuming, arguendo, that there was sufficient evidence, the verdicts at Count 1 - Second-Degree Murder, Count 3 –
Robbery, and Count 4 – Criminal Conspiracy (Robbery) were against the weight of the evidence, and Mr. Pointer is enti-
tled to a new trial.

III. Judge Borkowski erred in overruling Mr. Pointer’s objection, and permitting Detective Sherwood to testify as to the
fact that several civilian witnesses who testified at the Commonwealth’s request – namely Elisha Jackson, India Thomas,
and Jocelyn Simmons – were generally uncooperative with the police and prosecution, as this particular line of question-
ing was improper impeachment, improper bolstering of the testimony of Black, irrelevant, and unduly prejudicial, such
that Mr. Pointer’s federal and state constitutional rights to due process were violated.

IV. Judge Borkowski abused his discretion, or otherwise erred, in failing to grant a new trial, or at least schedule an
evidentiary hearing, on Mr. Pointer’s post-sentencing claim involving after-discovered evidence.

DISCUSSION
I.

Appellant first claims that the evidence was insufficient to convict him of Second Degree Murder, Robbery, and Criminal
Conspiracy. This claim is without merit.7

Sufficiency claims such as the three raised by Appellant herein are governed by the following standard:

When reviewing such a claim all evidence adduced at trial must be reviewed in the light most favorable to the
Commonwealth. We then decide whether the evidence was sufficient to permit the factfinder to determine that each and
every element of the crime charged was established beyond a reasonable doubt.
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Commonwealth v. Laudenberger, 715 A.2d 1156, 1159 (Pa. Super. 1998) (citations omitted).

A. Second Degree Murder
Felony Murder is defined as:

(b) Murder of the second degree. A Criminal homicide constitutes murder of the second degree when it is committed
while defendant was engaged as principal or an accomplice in the perpetration of a felony.

(d) Definitions. As used in this section the following words and phrases shall have the meanings given to them in this
subsection:

“Perpetration of a Felony” the act of the defendant in engaging in or being an accomplice in the commission of, or an
attempt to commit, or flight after committing, or attempting to commit robbery.

18 Pa. C.S. § 2502.

Here Appellant readily joined in a plan originally hatched by D’Andre Black to rob Waishard White and Jemar Stenhouse. (T.T.
(II) 25-32). Appellant secured the weapon, an AK-47, to accomplish the robbery, and actually turned the robbery into a homicide
by chasing after and shooting White when White fled rather than comply with Appellant’s demands. (T.T. (I) 74-80; T.T. (II) 44-47).

These facts, established primarily through the testimony of White’s friend, Jemar Stenhouse, and Pointer’s co-defendant,
D’Andre Black, were sufficient to establish the crime of second degree murder. See Commonwealth v. Hartzell, 467 A.2d 22, 26
(Pa. Super. 1983).

Appellant’s rather strong and almost indignant phrasing of this issue is really only a broad and thinly veiled expression of
disappointment that the jury believed testimony of co-defendant Black. Nonetheless, as was stated in Hartzell,

First, the testimony of Rice clearly places the appellant at the crime scene. Although the testimony of an accomplice must
be carefully scrutinized, it is unquestioned that a jury may convict on the uncorroborated testimony of an accomplice.
Even though the Appellant characterized Rice as a “corrupt and polluted source”, the verdict makes it evident that the
jury chose to believe him and disbelieve the appellant’s alibi testimony. Credibility is a factual issue the resolution of
which is for the trier of fact.

At trial and on appeal the appellant attempts to derogate Rice’s testimony by pointing out small inconsistencies. The
matters are trivial and do little to cast doubt on the veracity of the witness’ testimony. His story was not so contradictory
as to render it incapable of reasonable reconciliation.

Hartzell, 467 A.2d at 26 (citations and quotations omitted).
Finally, Black’s testimony was in large part corroborated by several witnesses: (1) Elisha Jackson, as to the contact and

communication setting up the marijuana deal, and the association between Appellant and Black (T.T. (I) 31-52); (2) Jemar
Stenhouse, as to the marijuana deal and the events of the robbery and shooting itself (T.T. (I) 63-89); and (3) Jocelyn Simmons, as
to the association between Appellant and Black, as well as the events immediately preceding the robbery and shooting. (T.T. (I)
124-142). See Hartzell, 467 A.2d at 26 (several witnesses corroborated accomplice’s testimony against defendant regarding defen-
dant and accomplice being together on the night of the robbery as well as to particulars of robbery that occurred).

Appellant‘s claim is without merit.
B. Robbery

Robbery as charged herein is defined as follows:

§3701 Robbery

(a) Offense defined – 

A person is guilty of robbery if, in the course of committing a theft he:

(i) Inflicts serious bodily injury upon another;

18 Pa. C.S. §3701.
Here Appellant agreed with Black to participate in “a lick” (robbery) that Black had set up in his presence. (T.T. (II) 31-33); see

also supra pp. 3-6. Appellant retrieved an AK-47 to carry out the robbery and confronted White and Stenhouse with that weapon,
issuing demands in an attempt to obtain the $2,500 he believed that they had brought to buy the marijuana. (T.T. (II) 33-46); see
also supra pp. 3-6.

The Trial Court also incorporates the discussion set forth hereinabove in section “A”, and notes that together these facts
establish the elements of the crime of robbery. See Commonwealth v. Spencer, 639 A.2d 820, 823-824 (Pa. Super. 1994) (robbery
conviction not rendered insufficient merely because witness was an accomplice, as guilt may be predicated upon uncorroborated
testimony of an accomplice; credibility of the testimony was for the jury to determine).

Appellant’s claim is without merit.

C. Conspiracy
The crime of criminal conspiracy is defined as follows:

§903 Criminal Conspiracy

(a) Definition of conspiracy. – A person is guilty of conspiracy with another person or persons to commit a crime if with
the intent of promoting or facilitating its commission he:

(1) Agrees with such another person or persons that they or one or more of them will engage in conduct which consti-
tutes such crime or an attempt or solicitation to commit such crime; or

(2) Agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or
solicitation to commit such crime.

18 Pa. C.S. §903.
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The law surrounding the crime of conspiracy has been summarized as follows:

To sustain a conviction for the criminal conspiracy, the Commonwealth must establish that the defendant (1) entered an
agreement to commit or aid in an unlawful act with another person or persons, (2) with a shared criminal intent and, (3)
an overt act was done in furtherance of the conspiracy. This overt act need not be committed by the defendant; it need
only be committed by a co-conspirator.

The essence of criminal conspiracy is a common understanding, no matter how it came into being, that a particular
criminal objective be accomplished. Therefore, a conviction for conspiracy requires proof of the existence of a shared
criminal intent.

An explicit or formal agreement to commit crimes can seldom, if ever, be proved and it need not be, for proof of a crim-
inal partnership is almost invariably extracted from the circumstances that attend its activities. Thus, a conspiracy may
be inferred where it is demonstrated that the relation, conduct, or circumstances of the parties, and the overt acts of the
co-conspirators sufficiently prove the formation of a criminal confederation.

The conduct of the parties and the circumstances surrounding their conduct may create a web of evidence linking the
accused to the alleged conspiracy beyond a reasonable doubt.

Commonwealth v. Johnson, 719 A.2d 778, 784-785 (Pa. Super. 1998) (citations and quotations omitted).
Here Appellant, without hesitation, joined with Black to plan and commit the robbery of White and Stenhouse. Their planning

and overt acts included: (1) pooling their funds to buy an ounce of marijuana; (2) meeting in Simmons’ apartment to hash out the
details of their plan; (3) arranging the ounce of marijuana in a bag to appear to be a pound or more of marijuana; and (4) Appellant
hiding and laying in wait while Black lured White and Stenhouse to Appellant’s position inside the apartment building. (T.T. (II)
18-64). The Trial Court also incorporates the discussion set forth hereinabove, sections, “A” and “B”, and thus notes the record
clearly establishes the crime of criminal conspiracy. See Spencer, 820 A.2d at 823.

Appellant’s claim is without merit.

II.
In his second issue Appellant claims that the Second Degree Murder, Robbery and Criminal Conspiracy convictions were

against the weight of the evidence. This claim is without merit.
Weight of the evidence claims are evaluated under the following precept:

We may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice.
Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the under-
lying question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether
the trial court palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Lofton, No. 281 EDA 2012, 2012 WL 6062578, at *2 (Pa. Super. Dec. 7, 2012) (a trial court’s denial of a weight
claim is the least assailable of its rulings) (citations and quotations omitted).

Appellant’s present claim is again based on the alleged lack of credibility of D’Andre Black. The Trial Court incorporates the
discussion set forth hereinabove at Issue I., A., B., and C., and notes that the jury had the opportunity to evaluate Black’s testimony
which was subject to cross examination and argument of counsel. (T.T. (II) 18-64, 113-126). While Black gave an initial statement
that did not inculpate or mention Appellant as part of the robbery, he later provided a recorded statement that detailed his own, as
well as Appellant’s, involvement in these crimes. (T.T. (II) 55-64). Black readily acknowledged his planning and participation in
the robbery, however he explained that Appellant’s precipitous and unnecessary shooting of Waishard White was unexpected, and his
testimony, while part of a plea bargain to third degree murder, was also meant to “let everyone know that it wasn’t supposed
to go down like that”. (T.T. (II) 63). The jury accepted this explanation and since Black’s account was substantially corroborated
by other witnesses, the Trial Court properly denied Appellant’s weight of the evidence claim. See Lofton, 2012 WL 6062578.

Appellant’s claim is without merit.

III.
In his third claim of error Appellant alleges that the Trial Court erred in overruling Appellant’s objection and by permitting

Detective Sherwood to testify that several civilian witnesses were uncooperative with the police and prosecution. This claim is
without merit.

Detective Margaret Sherwood testified as a Commonwealth witness and as part of her testimony she described the recalci-
trant and uncooperative attitude of three Commonwealth witnesses – Elisha Jackson, India Thomas, and Jocelyn Simmons. (T.T.
(II) 11-13).

The three witnesses had allegiance to Appellant by virtue of their present or past relationship with him: Elisha Jackson – girl-
friend; India Thomas – neighbor; Jocelyn Simmons – close friend and neighbor. Both the context and tone of their testimony was
biased toward Appellant. Consequently the Commonwealth was properly allowed to extrinsically impeach that testimony. Pa.R.E.
607; see generally Commonwealth v. Butler, 601 A.2d 268, 271 (Pa. 1991) (the credibility of a witness may be impeached by
evidence which tends to show that the witness had an interest in the outcome of the trial or that the witness may possess a bias
that colors his testimony). The admission of evidence is entrusted to the sound discretion of the trial court and in this instance the
Trial Court did not abuse its discretion in admitting Detective Sherwood’s testimony regarding the recalcitrance of these three
witnesses. See generally Commonwealth v. Gwactney, 442 A.2d 236, 241 (Pa. 1982) (a witness may be impeached to show bias).

Appellant’s claim is without merit.

V. 
In his final claim Appellant avers that the Trial Court erred in failing to grant a new trial or schedule an evidentiary hearing

on Appellant’s claim involving after discovered evidence. This claim is without merit.
Co-defendant D’Andre Black, pursuant to a plea agreement, testified at Appellant’s trial as a Commonwealth witness on

November 17, 2011, and at that time acknowledged that he was going to plead guilty to third degree murder, robbery, and criminal
conspiracy (T.T. (II) 53-55). Black pled guilty that same day. There was no agreement as to what sentence he would receive, and
as part of the plea agreement Black also testified against Appellant at a preliminary hearing against Appellant on April 8, 2011.
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(T.T. (II) 55).8

Black was sentenced on February 15, 2012. Appellant filed a post sentence motion on February 21, 2012 and a supplemental post
sentence motion on April 22, 2012. In that latter motion Appellant alleged that his trial counsel had received a letter on April 22,
2012 from Black recanting his trial testimony and exonerating Appellant. Appellant’s post trial motions were denied by operation
of law on June 26, 2012.

Thus at the time of the purported recantation Black had on three occasions, twice under oath and once in a recorded statement,
given a detailed account of Appellant’s and his own actions. Consequently Black’s post sentencing recantation was not a valid basis
for granting Appellant a new trial or evidentiary hearing on the matter.

The Pennsylvania Supreme Court has stated that,

It is well settled that recanting testimony is exceedingly unreliable, and it is the duty of the court to deny a new trial
where it is not satisfied that such testimony is true. There is no less reliable form of proof especially when it involves an
admission of perjury.

Commonwealth v. Gaddy, 424 A.2d 1268, 1269 (Pa. 1981) (citations and quotations omitted).
Black’s attempt to exonerate his close friend after he had received the benefit of his bargain merited no further attention of this

Court. See Commonwealth v. Parker, 431 A.2d 216, 218 (Pa. 1981) (unless there has been a clear abuse of discretion a trial court’s
denial of motion for a new trial based on after-discovered evidence will not be disturbed).

Appellant’s claim is without merit.
CONCLUSION

Based on the foregoing, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 16, 2013
1 18 Pa. C.S. § 2501 (a)
2 18 Pa. C.S. § 901 (a)
3 18 Pa. C.S. § 3701 (a) (1) (i) or (ii)
4 18 Pa. C.S. § 903 (a) (1)
5 Appellant’s co-defendant, D’Andre Black, testified at Appellant’s trial as part of a plea bargain in which he pled guilty to Third
Degree Murder, Robbery and Criminal Conspiracy.
6 “T.T. (I)” refers to the trial transcript, Volume I, of November 16, 2011; “T.T. (II)” will refer to the trial transcript, Volume II, of
November 17, 2011.
7 Appellant raises this claim in what might be best phrased as a “shotgun” approach, lumping all three charges together and
claiming that the sum and substance as to the element of identification was so unreliable and contradictory that it is incapable of
supporting guilty verdicts. The Trial Court will discuss each charge separately.
8 It should also again be noted that on April 7, 2011, Black gave a detailed recorded account of his own and Appellant’s involve-
ment in the robbery and conspiracy. (T.T. (II) 57).

Commonwealth of Pennsylvania v.
Dennis Mitchell Orenyak

Criminal Appeal—DUI—Sufficiency—Homicide by Vehicle—Proximate Cause

No. CC 200704597. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 2, 2013.

OPINION
This is an appeal by Defendant, Dennis Mitchell Orenyak, after he was found guilty after a jury trial on February 26, 2009 of

Homicide by Vehicle While Driving Under the Influence in violation of 75 Pa.C.S.A. §3735(a) and Driving Under the Influence -
General Impairment in violation of 75 Pa.C.S.A. §3802(a)(1). Defendant was found not guilty of Homicide by Vehicle in violation
of 75 Pa.C.S.A. §3732; Involuntary Manslaughter in violation of 18 Pa.C.S.A. §2504; and, Driving Under the Influence - General
Impairment/BAC .08-.10 in violation of 75 Pa.C.S.A. §3802(a)(2). Defendant was sentenced on May 18, 2009 to a mandatory period
of incarceration of three to six years and ten years of probation. No direct appeal was filed at that time. As a result of a PCRA
Petition filed by Defendant, Defendant’s direct appellate rights were reinstated on November 14, 2011. On December 14, 2011, a
Notice of Appeal was filed with the Superior Court. On December 15, 2011 an Order was entered directing Defendant to file a
Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. §1925(b). On January 5, 2012, Defendant’s Statement
of Errors Complained of on Appeal was filed, which set forth the following issues:

“a. The evidence was not sufficient to prove Driving Under the Influence – Impaired Driving. The
Commonwealth failed to prove beyond a reasonable doubt that Mr. Orenyak imbibed a sufficient amount of alcohol to
render him incapable of safe driving.

b. The evidence was not sufficient to prove Driving Under the Influence – Impaired Driving with Injury or
Death. Commonwealth failed to prove beyond a reasonable doubt that Mr. Orenyak imbibed a sufficient amount of alcohol
to render him incapable of safe driving.
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c. The evidence was not sufficient to prove Homicide by Vehicle While Driving Under the Influence since
several elements were not shown beyond a reasonable doubt.

1. First, the Commonwealth did not prove that Mr. Orenyak imbibed a sufficient amount of alcohol
to render him incapable of safe driving.

2. Second, the Commonwealth did not prove that Mr. Orenyak acted recklessly or with gross negli-
gence in causing the death of Ms. Minydzak.

3. In the alternative, the Commonwealth did not prove that Mr. Orenyak’s intoxication and/or reck-
less driving caused the traffic accident on which the charges were based. The Commonwealth did not establish causation
beyond a reasonable doubt.”

BACKGROUND
This matter arises out of a motor vehicle accident which occurred at 1:14 p.m. on January 30, 2007 on S.R. 48 in McKeesport,

Pa. At that time the victim, Madalen Minydzak, was driving her vehicle in a northerly direction on S.R. 48 when Defendant pulled
out of the driveway of a car wash on the east side of the highway and struck the passenger’s side of the victim’s vehicle. The
impact caused the victim’s vehicle to spin into the southbound lanes into the path of an oncoming tractor trailer. The tractor trailer
struck the driver’s side of the victim’s vehicle resulting in immediately fatal blunt force injuries to the victim’s head, neck and
torso. (T., p. 38)

At trial the Commonwealth called Sergeant Carl Kuzel of the McKeesport Police Department who testified that at approximately
1:14 p.m. on January 30, 2007 he was dispatched to a motor vehicle accident on S.R. 48, also known as Long Run Road. (T., pp.
63-64) Defendant was identified as the driver of one of the cars involved in the accident. Sergeant Kuzel approached Defendant
who was speaking to another officer. Sergeant Kuzel noted that Defendant’s speech was slurred and he had an odor of alcohol about
him. (T., p. 68) As a result, the decision was made to conduct field sobriety tests on Defendant. The Commonwealth called Officer
Cischke who testified that he spoke to Defendant at the scene and noted that his speech was heavily slurred but he did not notice
an order of alcohol about him (T., p. 80) Officer Cischke testified that Defendant described the accident as follows:

“He advised that he was at the exit of 714 Long Run Road Car Wash attempting to make a left hand turn travelling
southbound on Long Run Road. He advised that he had looked left to see the northbound traffic, to see if it was clear. He
saw that the No. 1’s vehicle, Minydzak vehicle, deemed that it was at a safe distance. He looked in the right lane of traffic
which was going southbound. He did not see any traffic, at which time he attempted to make a left hand turn, he advised,
at which time his vehicle collided into Unit No. 2, which would be the deceased. Unit No. 2, from my conclusion, spun into
the southbound lanes at which time the tractor trailer. Unit No. 3 collided into the driver’s side door.” (T., p. 75)

Defendant denied being injured in the accident or having any disabilities. (T., p. 81) Officer Cischke then asked Defendant for his
license, registration and insurance cards and observed that Defendant was staggering and his gait was unsteady as he walked to
his vehicle to retrieve the documents. (T., p. 80) Officer Cischke testified he then administered three field sobriety tests, including
the finger dexterity and one leg stand test, both of which Defendant failed; and, the alphabet test, which Defendant passed. (T., p.
84) Lt. Thomas Greene also testified that he witnessed the field sobriety tests and at one point had to catch Defendant because he
stumbled and was going to fall. He also noted an odor of alcohol on Defendant. It was his opinion that Defendant was incapable of
safe driving. (T., p. 111) Based on the observations of Defendant and his performance of the field sobriety tests, Defendant was
transported to UPMC McKeesport Hospital where Defendant consented to have blood drawn and urine taken. The blood drawn at
2:45 p.m. showed a BAC of .082% and urine alcohol of .123%. (T., pp. 162,222) The Commonwealth also called Sergeant Scott
Scherer of the Allegheny County Police Department who testified that, while at McKeesport Hospital, he advised Defendant of his
Miranda rights and Defendant then gave the following statement:

“He said that he had gone to visit his mother that morning on the 30th. After visiting his mother at approximately 1:00
p.m., he had gone to the You Do It Car Wash on Route 48. He said he got done washing his car. He pulled to the end of the
parking lot at Route 48. He said he recalled that it was snowing and it was very windy. He looked to his left. He intended
to make a left hand turn, looked to his left and saw a car. According to my report, he said it was ‘way off to his left.’ He
said he paused for a moment, he went to pull onto the roadway and suddenly that same car was right in front of him, and
he remembers striking the passenger’s side of the vehicle.” (T., p. 168)

Sergeant Scherer testified that Defendant denied any problems with the operation of his vehicle and also stated:

“And I then asked him if he consumed any alcohol recently or drugs. He told me that he did not do drugs. However,
the previous night he had been drinking vodka. He said he had been drinking vodka between 8:00 p.m. and 11:00 p.m. the
previous night. He had gone to bed at 11:00 p.m. and slept for approximately 10 hours. I asked him how long he slept. He
slept for approximately 10 hours. That’s when he woke up on this day at 9:00 a.m. in the morning. I asked him if had
consumed any alcohol on this particular day. He told me that he had not.” (T., p. 168)

The Commonwealth also called Detective Robert Keenan, an accident reconstruction expert. (T., p. 178) Detective Keenan
testified that based on his examinations of the victim’s vehicle and the tractor trailer, including the event data recorders from the
vehicles, he determined that the victim’s vehicle was traveling at 55 m.p.h at the time of the initial impact and that the angle of the
impact between the victim’s vehicle and Defendant’s vehicle was consistent with the Defendant’s statement that he was attempt-
ing to make a left turn from the driveway onto S.R. 48 when the collision occurred. (T., p. 188) He also testified that the speed limit
on S.R. 48 was 40 m.p.h. (T., p. 201) His investigation also confirmed that after being hit, the victim’s vehicle spun into the path of
the tractor trailer, which weighed 32,800 lbs. (T., p. 190) Detective Keenan also testified that he found no evidence of any mechan-
ical defects in the tractor trailer and confirmed the testimony of the driver of the tractor trailer that he was not speeding prior the
accident. (T., p. 197,198) On cross examination, Detective Keenan also testified concerning a time and distance study that had been
conducted at the request of the District Attorney’s office approximately one year after the accident. (T., p. 202) According to this
study, if Defendant was, in fact, stopped behind a sign that was adjacent to the driveway, there would be a period of approximately
four seconds when he would not be able to observe a car coming from his left, as the victim’s vehicle was. (T., p. 203) Detective
Keenan testified that at the speed the victim was driving, her vehicle would not be visible due to the sign when she was between
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461 feet and 182 feet away from the point of the collision and that it would take the victim approximately four seconds to travel
that distance. (T., p. 203) He noted, however, that if Defendant was behind the sign his view would not be blocked in the same man-
ner if he moved forward or backward. (T., p. 207) Finally Detective Keenan testified that Defendant’s vehicle was moving approx-
imately 10 m.p.h. at the time of the collision. (T., p. 208)

The Commonwealth called Jennifer Janssen, the Assistant Chief Toxicologist of the Allegheny County Medical Examiner’s
Office, who testified concerning her analysis of Defendant’s blood and urine tests and the relation of those results to Defendant’s
BAC at the time of the collision. Ms. Janssen testified that based on Defendant’s weight, the range of possible dissipation rates, the
5% margin of error and the BAC .082% at 2:45 p.m., that Defendant’s blood alcohol rate at the time of the accident would have been
between .093% and .116% (T., pp. 222-224) Ms. Janssen also testified that Defendant’s blood alcohol content at 11:00 p.m. the pre-
vious night, when he stated he last consumed alcohol, would have been between .239 to .397 percent and Defendant would have
had to consume between 12 ½ and 26 ½ ounces of alcohol to achieve that blood alcohol content. (T., p. 233) Janssen also testified
concerning the effects of alcohol as a central nervous system depressant, including the effects on judgment, visual acuity, percep-
tion of objects in the peripheral field, risk taking and reaction responses. She testified that these effects begin with concentration
levels as low as .04 to .05, (T., pp. 234-235) She also opined that having a blood alcohol level of .104% would be inconsistent with
safe operation of a motor vehicle. (T., p. 237) After being appropriately charged on each of the offenses, the jury found Defendant
guilty of Homicide by Vehicle while DUI and DUI - General Impairment. He was found not guilty of Homicide by Vehicle,
Involuntary Manslaughter and Driving Under the Influence, BAC between .08 and .10.

DISCUSSION
In the first and second assignments of error in his Concise Statement Defendant contends that the evidence was insufficient to

permit the Commonwealth to prove beyond a reasonable doubt that Defendant imbibed a sufficient amount of alcohol to render
him incapable of safe driving in violation of 75 Pa.C.S.A. §3802(a)(1) and §3735. When reviewing a sufficiency of the evidence claim
the evidence must be viewed in the light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient
evidence to enable a fact-finder to find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair,
603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder to believe none, some or all of the evidence presented.
Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably
could have determined from the evidence presented that all of the necessary elements of the crime were established, then that
evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994); Commonwealth v.
Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)

75 Pa.C.S.A. §3802 (a)(1) provides as follows:

(a) General impairment.—

(1) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in actual
physical control of the movement of the vehicle. 75 Pa.C.S.A. §3802 

In Commonwealth v. Smith, 831 A.2d 636 (Pa. Super. 2003) the Court addressed the evidence necessary to convict under the
predecessor statute to §3802(a)(1) as follow:

In order to prove a violation of this section, the Commonwealth must show: (1) that the defendant was the operator of a
motor vehicle and (2) that while operating the vehicle, the defendant was under the influence of alcohol to such a degree
as to render him or her incapable of safe driving. To establish the second element, it must be shown that alcohol has
substantially impaired the normal mental and physical faculties required to safely operate the vehicle. Substantial
impairment, in this context, means a diminution or enfeeblement in the ability to exercise judgment, to deliberate or to
react prudently to changing circumstances and conditions. Evidence that the driver was not in control of himself, such as
failing to pass a field sobriety test, may establish that the driver was under the influence of alcohol to a degree which
rendered him incapable of safe driving, notwithstanding the absence of evidence of erratic or unsafe driving.
Commonwealth v. Palmer, 751 A.2d 223, 228 (Pa.Super.2000) (citations and footnote omitted). Commonwealth v. Smith,
831 A.2d 636, 638 (Pa. Super. 2003)

In addition, despite the fact that a specific BAC is not an element of the offense, a defendant’s BAC is relevant evidence that may
be considered by the jury. In Commonwealth v. Thur, 906 A.2d 552 (Pa. Super. 2006) the court stated:

A specific BAC (at any time) is not an element that must be proven under (a)(1). However, BAC evidence is nonetheless
admissible as one factor which the jury can consider when determining whether a driver was incapable of safe operation.
Commonwealth v. Zugay, 745 A.2d 639, 646–47 (Pa.Super.2000).Commonwealth v. Thur, 906 A.2d 552, 565-66 (Pa. Super.
2006)

In addition, 75 Pa.C.S.A. §1547 (c) provides that in any proceeding in which defendant is charged with a violation of section 3802
or any other violation arising out of the same action, the defendant’s BAC is admissible in evidence.

In the present case, clearly there was sufficient evidence to permit the jury to find each of the elements of driving under the
influence. The jury heard evidence that Defendant smelled of alcohol, staggered when he walked, failed two field sobriety tests
and that 91 minutes after the accident had a BAC of .082% which, according to unchallenged expert testimony, indicated that he
had a BAC at that time of the accident in a range between .093% and .116%. The jury also heard expert testimony concerning the
affects of alcohol, some of which begin at levels as low as .04% and that Defendant’s BAC at the time of the accident was incon-
sistent with being able to safely operate the vehicle. The jury heard the testimony of one of the investigating officers who opined
that Defendant was incapable of safe driving. The jury also heard evidence that indicated that Defendant failed to observe vehi-
cles on the highway as he pulled out of the car wash. Defendant either failed to observe the victim’s vehicle or pulled out onto
the highway when his view to his left was blocked for a substantial distance, without moving to allow him a proper view of the
highway. In fact, the evidence establishes that Defendant failed to see or disregarded the tractor trailer approaching from his
right as he pulled out onto the highway. Consequently there was more than sufficient evidence for the jury to find a violation of
§3802 (a)(1).
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Defendant also asserts that the evidence was insufficient to establish the elements of Homicide by Vehicle while DUI in violation
of 75 Pa.C.S.A. §3735 (a) which provides as follows:

(a) Offense defined.—Any person who unintentionally causes the death of another person as the result of a violation of
section 3802 (relating to driving under influence of alcohol or controlled substance) and who is convicted of violating
section 3802 is guilty of a felony of the second degree when the violation is the cause of death and the sentencing court
shall order the person to serve a minimum term of imprisonment of not less than three years. A consecutive three-year
term of imprisonment shall be imposed for each victim whose death is the result of the violation of section 3802. 75
Pa.C.S.A. §3735 (a).

In Commonwealth v. Caine, 683 A.2d 890, 892 (1996) the elements of §3735 (a) where defined as follows:

Homicide by vehicle while driving under the influence consists of three elements: “[1] a driving under the influence
conviction, [2] the death of another person, and [3] the death as a direct result of driving under the influence.”
Commonwealth v. Molinaro, 429 Pa.Super. 29, 34, 631 A.2d 1040, 1042 (1993). Driving while legally intoxicated must be
the “direct and substantial cause of the accident and the victim’s death.” Id. Commonwealth v. Caine, 683 A.2d 890, 892
(1996)

In the present case, for the reasons set forth above, there was sufficient evidence that Defendant was driving under the influence
and that the death of another person occurred as a result of the accident. The final element is that Defendant’s driving while under
the influence was a direct and substantial cause of the death. In Commonwealth v. Nicotra, 625 A.2d 1259 (Pa. Super. 1993) the
Superior Court stated:

Rather, the Commonwealth must prove a more direct causal relationship between the defendant’s conduct and the
victim’s death. Commonwealth v. Barnhart, 345 Pa.Super. 10, 28, 497 A.2d 616, 626 (1985), cert. denied, 488 U.S. 817, 109
S.Ct. 55, 102 L.Ed.2d 34 (1988). See also: Commonwealth v. Root, 403 Pa. 571, 170 A.2d 310 (1961); Commonwealth v.
Lang, 285 Pa.Super. 34, 426 A.2d 691 (1981). However, it has never been the law of this Commonwealth that criminal
responsibility must be confined to a sole or immediate cause of death. Commonwealth v. Stafford, 451 Pa. 95, 301 A.2d
600 (1973); Commonwealth v. Carn, 449 Pa. 228, 296 A.2d 753 (1972); Commonwealth v. Johnson, 445 Pa. 276, 284 A.2d
734 (1971); Commonwealth v. Cheeks, 423 Pa. 67, 223 A.2d 291 (1966); Commonwealth ex rel. Peters v. Maroney, 415 Pa.
553, 204 A.2d 459 (1964). Criminal responsibility is properly assessed against one whose conduct was a direct and
substantial factor in producing the death even though other factors combined with that conduct to achieve the result.
Commonwealth v. Stafford, supra. Commonwealth v. Nicotra, 625 A.2d 1259, 1263 (1993)

In the present case, there was sufficient evidence from which the jury could find that Defendant’s driving while under the influ-
ence was a substantial and direct cause of the victim’s death. Defendant argued that the victim’s speed and an obstructed view of
the highway caused by a sign adjacent to the driveway he was exiting may have caused the accident and not his driving under the
influence. However, the jury was appropriately charged that Defendant was not a direct cause of the death if the acts of the victim
or the actions of a third party play such an independent, important, and overriding role in bringing about the death compared to
the Defendant’s conduct. The jury rejected Defendant’s argument. Clearly the evidence would support the conclusion that the
victim’s vehicle was visible on the highway, regardless of her speed, and that Defendant either pulled out onto the highway after
having failed to see her or failing to comprehend her position on the highway. Further, to the extend Defendant argued that his view
of the highway would have been obstructed by a sign, the evidence permitted the jury to find that Defendant either disregarded the
fact that he did not have a proper view of highway or elected to pull out not knowing whether traffic was approaching or not. Based
on the testimony regarding the effects of alcohol on judgment, visual acuity, perception of objects in the peripheral field, risk taking
and reaction responses there was sufficient evidence to permit the jury to find that Defendant’s driving under the influence was a
direct and substantial factor in causing the victim’s death.

Finally, Defendant asserts that the Commonwealth failed to prove that he acted recklessly or was grossly negligent. The elements
of reckless or grossly negligent conduct apply to the charge of Homicide by Vehicle pursuant to §3732 which provides that “any
person who recklessly or with gross negligence causes the death of another person” while violating any law apply to the operation
of a motor vehicle is guilty of homicide. Likewise, reckless and grossly negligent conduct is necessary to find Involuntary
Manslaughter in violation of 18 Pa.C.S.A. §2504. Defendant was found not guilty, however, of both these offenses. A review of the
record establishes that there was sufficient evidence to find that the Commonwealth met its burden of proving each of the elements
of the offenses for which Defendant was found guilty.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Charles Solomon

Criminal Appeal—POSS/PWID—DUI—Sufficiency—Expert Testimony—Juror Qualifications—
Inference Based Upon Quantity of Drugs

No. CC 200604743. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 2, 2013.

OPINION
This is an appeal by Defendant, Charles Solomon, after he was found guilty on May 28, 2010 of one count of Possession with

Intent to Deliver a Controlled Substance-Heroin in violation of 35 Pa.C.S.A. §780-113(a)(30); one count of Possession of a
Controlled Substance in violation of 35 Pa.C.S.A. §780-113(a)(16); and two counts of Driving Under the Influence of a
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Controlled Substance in violation of 75 Pa.C.S.A. §§3802(D)(1)(i) and (ii). Defendant was sentenced to a period of incarcera-
tion of 3 to 12 years for Possession with Intent to Deliver and a consecutive sentence of 72 hours for Driving Under the
Influence. Defendant did not file a direct appeal. As a result of a PCRA Petition filed by Petitioner, an Order was entered on
November 21, 2011 reinstating Defendant’s direct appeal rights. On December 15, 2011 Defendant filed a Notice of Appeal. On
December 15, 2011 an Order was entered directing Defendant to file his Concise Statement of Matters Complained of on
Appeal pursuant to Pa.R.A.P. 1925(b). On January 5, 2012 Defendant filed his Concise Statement of Matters Complained of on
Appeal, which set forth the following:

“1. The evidence in this matter was insufficient to sustain Appellant’s convictions for DUI, Possession of a Controlled
Substance, and Possession with Intent to Deliver a Controlled Substance.

2. The Trial Court erred in denying Appellant’s oral motion to dismiss the jury after a member of the jury pool was
improperly disqualified.

3. The Trial Court erred in overruling Appellant’s objection that, as a matter of law, quantity of drugs alone is insuffi-
cient to form an expert opinion as to whether the drugs were possessed with an intent to deliver.”

BACKGROUND
This matter arises out of Defendant’s arrest on December 8, 2005 for Driving Under the Influence of a Controlled Substance,

Possession of a Controlled Substance and Possession with the Intent to Deliver a Controlled Substance. At trial, the Commonwealth
called Detective William Friburger who testified that at approximately 6:00 p.m. on December 8, 2005, after receiving a call about
a possible drunk driver blocking an intersection in the Homewood section of the City, he proceeded to the intersection of
Frankstown Avenue and East Hills Drive and found a vehicle sitting at a green light. (T., p. 36) After attempting to get the atten-
tion of the driver by activating his siren and lights, Detective Friburger approached the driver’s side of the vehicle and observed
Defendant leaning back in the driver’s seat and he appeared to be unconscious. (T., p. 37) After banging on the window several
times in an attempt to arouse Defendant, Detective Friburger opened the door and placed the vehicle in park. He then shook
Defendant, attempting to wake him, at which time Defendant fell forward in his seat. Detective Friburger believed Defendant was
either intoxicated or under the influence of narcotics. (T., p. 37) When he asked Defendant if he had been drinking, Defendant stated
he was not drinking but stated he believed “they gave him a bad hit”. (T., p. 37) His speech was slow and incoherent, he could not
make eye contact and he was rolling back and forth in the seat. Defendant was asked to exit the vehicle, but he could not stand on
his own so he was removed from the vehicle and placed under arrest for driving under the influence. (T., p. 38) Defendant was then
searched and found in possession of two knotted baggy corners containing powdery substances, believed to be heroin and $260.00
in U.S. currency. (T. p. 39) While being transported to the hospital for a blood test, Defendant voluntarily stated to Detective
Friburger that “he had tried to do the work thing, but he had bills and he couldn’t make the bills doing the work thing.” (T., p. 39)
Detective Friburger further testified that:

“He apologized several times for what had happened, and he stated that he was in trouble because they fronted him
the narcotics and he was going to go to jail and he was going to be unable to pay for them.” (T., p. 40)

Detective Friburger testified that based on his observations, Defendant was incapable of safe driving (T., p. 46) On cross-exami-
nation Detective Friburger acknowledged that at the time of Defendant’s arrest he didn’t have any stamp bags, scales, scoops or
cutting agents in his possession. (T., pp. 51-52) He further testified, however, a dealer does not usually carrying his packaging
supplies in their car. (T., p. 56)

The Commonwealth also called Jennifer Janssen, the Assistant Chief Toxicologist of the Allegheny County Medical Examiner’s
Office, who testified that Defendant’s blood sample contained three different drugs, including Methadone and Morphine, the active
ingredient in heroin, both of which are schedule II drugs. (T., pp. 73-74) Ms. Janssen testified that the drugs found in Defendant’s
blood would act as central nervous system depressant causing sedation, lethargy and confusion and would be consistent with caus-
ing Defendant’s condition when he was found behind the wheel of his vehicle. (T., p. 77)

The Commonwealth called Mandy Tinkey, also employed by Allegheny County Medical Examiner’s Office, who testified that
the knotted baggies recovered from Defendant contained 2.62 grams of heroin in one bag and 3.37 grams in the second bag. (T., p.
94)1 She further testified that heroin is commonly packaged in stamp bags, which usually contain between .02 grams to .06 grams
of heroin and that the quantity found on Defendant would be equivalent to 100 to 300 stamp bags of heroin. (T., 102)

The Commonwealth called Detective Edward Fallert of the Pittsburgh Police Narcotics Division as an expert witness (T., p. 111)
Detective Fallert testified to his extensive experience in narcotic investigations including drug buys, buy-bust operations and his
daily interactions with drug users and drug dealers. (T., pp. 111-112) After testifying to his knowledge about the packaging, sell-
ing and street value of heroin, Detective Fallert was then asked:

“Detective, assuming that an individual was found in his vehicle and in this individual’s pockets are two baggies of
what the laboratory says is heroin. The one knotted bag contains 2.62 grams of heroin and the second knotted bag
contains 3.37 grams that test positive for heroin. The total point is 5.99 grams. There were in this car no stamp bags found,
no digital scales, no measuring spoons or scoops, no ink pads, no little rubber stampers. None of those things are found.
Based on the quantity alone and the lack of the other items, the items that you would ordinarily expect to find packaging
these things, are you able to form an opinion as to whether the individual who possessed these two baggies, who tested
positive for heroin, were possessed for personal use or intent to deliver.” (T., p. 118-119)

Over Defendant’s objection that quantity alone was insufficient as a matter of law to permit Detective Fallert to give an opinion
regarding possession with intent to deliver, Detective Fallert testified:

“Just based on the amount, it sounds like a large amount. It is a very large amount of heroin. I mean, for marijuana,
cocaine - - for marijuana it is not a large amount. For cocaine it is medium, but for heroin it is a large, large amount of
heroin. I would have to say it is more than likely just based on what you said.” (T., p. 120)2

Detective Fallert was also questioned about Defendant’s statement that he had been “fronted” the heroin. He testified that when
someone is “fronted” heroin it means the person is given the heroin to sell. (T., p. 126) Further, it was his opinion that drug dealers
do not routinely “front” drugs to people who are selling drugs to support their own habits. Further he testified that if drugs were
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fronted to a user, it would be in very small quantities, and that 5.99 grams would be an “extremely large amount to front, especially
to a user.” (T., p. 123)

On cross-examination Detective Fallert acknowledged that there are drug users who use as many as 10 to 20 stamp bags in a
day and can build up a tolerance to drugs. (T., pp. 125-129) He further testified that the “high” that a user of heroin experiences
is based on the quantity and purity of a drug and the users tolerance. (T., p. 129) He also acknowledged that Defendant was not
found in possession of any paraphernalia usually associated with the sale and distribution of drugs. (T., p. 131)3

In his defense, Defendant called Richard Garland, the Executive Director of One Vision, One Life, an organization which combats
violence in the community. Garland testified that in December 2005 Defendant was employed as a community outreach worker
earning $25,000.00 per year. (T., p. 146). However, Garland also testified that Defendant was drug tested during his employment
and tested positive in December of 2005. (T., p. 149)

Defendant also testified, admitting that he had obtained the heroin found in his possession at the time of his arrest only a
couple of hours before his arrest. He testified that he started sniffing the heroin and then started driving and the next thing he
knew the police were knocking on his window. (T., p. 163) Defendant testified that he had been “given” approximately 7 grams of
heroin and he immediately started sniffing it to “get blasted”. (T., pp. 163,164) He testified that the heroin had a value of about
$300 to $400. (T., p. 164) He denied ever selling heroin. Defendant testified that due to his reputation in the community, he didn’t
even have to buy drugs, instead the drugs were routinely were given to him. (T., p. 169) Defendant testified that he began using
heroin at the age of 13, quitting for about four years from 2001 to 2005. (T., pp. 159- 161) He testified that he began using drugs
again as a result of his inability to deal with a diagnosis of kidney failure. (T., p. 165) On cross-examination Defendant admitted
that he had been convicted in 1979 of possession with intent to deliver marijuana but he repeatedly denied that he intended to sell
the heroin found in his possession.

In rebuttal the Commonwealth called Detective Fallert who testified that in his experience heroin dealers did not give away gram
quantities of heroin to a user. (T., p. 199) He also testified that the value of heroin would be in excess of $1,200.00 to $1,400.00. (T., p. 200)

After appropriate instruction to the jury on the charges of possession and possession with intent to deliver the jury found
Defendant guilty on both charges. A non-jury verdict of guilty was entered as to the charges of driving under the influence.

DISCUSSION
Defendant’s first allegation of error is that the evidence was insufficient to sustain his convictions for DUI, Possession of a

Controlled Substance and Possession with Intent to Deliver a Controlled Substance. When reviewing a sufficiency of the evidence
claim the evidence must be viewed in the light most favorable to the Commonwealth, as verdict winner, to determine if there is
sufficient evidence to enable a fact-finder to find every element of the crime charged beyond a reasonable doubt. Commonwealth v.
McNair, 603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder to believe none, some or all of the evidence
presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder
reasonably could have determined from the evidence presented that all of the necessary elements of the crime were established, then
that evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v.
Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000) In a bench trial, the credibility of the witnesses presented and the weight of their testi-
mony will not be reversed absent a clear abuse of discretion or error of law. Commonwealth v. Melvin, 572 A.2d 773 (1990).

Defendant’s claim that the evidence was insufficient to sustain his conviction for Driving Under the Influence of a Controlled
Substance in violation of 75 Pa.C.S.A. §3802(d) is clearly without merit. §3802(d) provides in part as follows:

(d) Controlled substances.—An individual may not drive, operate or be in actual physical control of the movement of a
vehicle under any of the following circumstances:

(1) There is in the individual’s blood any amount of a:

(i) Schedule I controlled substance, as defined in the act of April 14, 1972 (P.L. 233, No. 64),1 known as The Controlled
Substance, Drug, Device and Cosmetic Act;

(ii) Schedule II or Schedule III controlled substance, as defined in The Controlled Substance, Drug, Device and Cosmetic
Act, which has not been medically prescribed for the individual; or

(iii) metabolite of a substance under subparagraph (i) or (ii).

75 Pa.C.S.A. §3802(d)

The testimony of Detective Friburger clearly establishes that Defendant was in actual physical control of the vehicle in which he
was found sitting at the intersection with the motor running. Defendant was incoherent and unresponsive. The Commonwealth
identified the controlled substances found in Defendant’s blood sample and established beyond a reasonable doubt that the
controlled substances affected his ability to drive. In addition, Defendant admitted his use of the heroin. Defendant admitted
obtaining the heroin only a couple of hours before being stopped and further stated that he:

“opened it up and started sniffing it before I got - - as a matter of fact, I started blowing in front of him, got in my car,
was driving, got to the light - - I didn’t even know I was nodding. Next thing I knew was the police was knocking on my
window.” (T., pp. 162-163)

Consequently, Defendant’s contention that there was insufficient evidence to sustain his conviction under §3802 is meritless. In
addition, given Defendant’s admissions concerning his possession of the heroin as set forth above, his further contention that there
was insufficient evidence to sustain his conviction of Possession of a Controlled Substance is likewise meritless.

Defendant next asserts that there was insufficient evidence to convict him of Possession with Intent to Deliver a Controlled
Substance. With respect to the sufficiency of the evidence involving possession with intent to deliver, the Commonwealth must
prove both the possession of the controlled substance and the intent to deliver the controlled substance. It is well settled that all
the facts and circumstances surrounding possession are relevant in making a determination of whether contraband was possessed
with the intent to deliver. Commonwealth v. Ramos, 573 A.2d 1027, 1032 (1990). In addition, the essential elements of possession
with intent to deliver may be proved wholly by circumstantial evidence wherein the fact finder may consider all of the facts and
circumstances surrounding the possession of the controlled substance. Commonwealth v. Torres, 617 A.2d 812 (Pa. Super. 1992)
Appeal denied 629 A.2d 1379 (1993). The intent to deliver may be inferred from possession of a large quantity of controlled
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substances. Commonwealth v. Santiago, 340 A.2d 440, 444 (1975); Commonwealth v. Smagala, 557 A.2d 347, 351 (1989);
Commonwealth v. Pagan, 461 A.2d 321, 322 (Pa. Super. 1983). Likewise the possession of a small amount of a controlled substance
supports a conclusion that there is an absence of intent to deliver. Commonwealth v. Gill, 415 A.2d 2, 4 (1980).

In Commonwealth v. Ratsamy, 934 A.2d 1233 (2007), the Pennsylvania Supreme Court stated:

“Moreover, expert testimony is important in drug cases where the other evidence may not conclusively establish that
the drugs were intended for distribution. Commonwealth v. Kirkland, 831 A.2d 607, 612 (Pa.Super.2003), appeal denied,
847 A.2d 1280 (2004). Such testimony is admissible to aid in determining whether the facts surrounding the possession of
controlled substances are consistent with intent to deliver. The amount of the controlled substance is not “crucial to estab-
lish an inference of possession with intent to deliver, if ... other facts are present.” Commonwealth v. Ariondo, 580 A.2d
341, 350–51 (1990).” Commonwealth v. Ratsamy, 934 A.2d 1233, 1236-37 (2007)

Defendant alleges that it was error for the trial court to permit Detective Fallert to render an opinion that Defendant possessed
the drugs with the intent to deliver based solely on the quantity of drugs found in his possession. Initially, it should be noted that
the admission of expert opinion evidence is a matter within the sound discretion of the trial court. Laubach v. Haigh, 252 A.2d 682,
683 (1969) Detective Fallert, based on his knowledge and expertise in the packaging and sale of drugs, including heroin, testified
that the 5.99 grams of heroin was a very large amount of heroin. As noted above, the intent to deliver may be inferred from
possession of a large quantity of a controlled substance. Given the quantity of heroin found in Defendant’s possession, there was
no error in allowing Detective Fallert to render his opinion. Defendant testified that in fact the 5.99 grams of heroin was not a large
quantity and was worth only $300.00 to $400.00 dollars. Detective Fallert, on the other hand, testified that it had a value of $1,200.00
to $1,400.00 and that if cut into stamp bags could be worth two to three times more. In his objection to Detective Fallert’s opinion,
Defendant relied on the Superior Court’s decision in Commonwealth v. Ratsamy, 885 A.2d 1005 (Pa. Super. 2005). However, as
pointed out by the Commonwealth, the decision of the Superior Court in Ratsamy was reversed. Commonwealth v. Ratsamy, 934
A.2d 1233 (2007). The Supreme Court found that the Superior Court erred in not considering or crediting the expert opinion based
on the amount of the cocaine found on the defendant therein and reiterated the importance of expert testimony where other
evidence may not conclusively establish that the drugs were intended for distribution. Id. at 1236. In this case Detective Fallert
testified that the 5.99 grams of heroin was a very large amount. In addition, the testimony that it could be cut into one to three
hundred stamp bags confirms the fact that the heroin found on Defendant constituted a large amount of heroin.

The evidence, including the opinion of Detective Fallert, was more than sufficient to convict Defendant of Possession with Intent
to Deliver. The evidence submitted for the jury’s consideration included not only Detective Fallert’s opinion, but the evidence
concerning the manner in which the heroin was packaged; the evidence that the quantity could be cut to 100 to 300 stamp bags of
heroin; and, Defendant’s statements to Detective Friburger that the heroin had been fronted to him and that he “had tried to do
the work thing, but he had bills and he couldn’t make the bills doing the work thing.”

Defendant argued that the fact that he was not found in possession of scoops, scales, stamp bags or other paraphernalia normally
associated with a dealer demonstrates that he was did not intend to deliver the heroin. However, as testified to by Detective Fallert,
it would be unusual for a dealer to carry such paraphernalia in his vehicle. The issues were properly submitted to the jury and
there was more than sufficient evidence for the jury to find Defendant guilty of Possession with Intent to Deliver.

Finally, Defendant contends that it was error to deny his oral motion to dismiss the jury after a member of the jury pool was
improperly removed from the panel. A review of the record indicates that a member of the jury pool, venireman 28, indicated on
his questionnaire that he or someone close to him had been convicted of a crime. During voir dire, the venireman told counsel that
he had “sent a man to the hospital” after finding his wife in bed with a man. (T., p. 3) It was apparently unclear the exact nature
of any charges or conviction that resulted from this incident. Counsel then discussed that if he was not disqualified by statute due
to the exact nature of his conviction related to the incident he described, he would be seated as one of the jurors. (T., p. 4) The qual-
ifications of a juror are set forth in 42 Pa.C.S.A. §4502 which provides in pertinent part as follows:

(a) General rule.—Every citizen of this Commonwealth who is of the required minimum age for voting for State or local
officials and who resides in the county shall be qualified to serve as a juror therein unless such citizen:

(3) has been convicted of a crime punishable by imprisonment for more than one year and has not been granted a pardon
or amnesty therefor.

(b) Definition.—For purposes of this section, “convicted of a crime punishable by imprisonment for more than one year”
does not include a conviction for any offense under or violation of the former act of May 1, 1929 (P.L. 905, No. 403),1
known as The Vehicle Code, or the former act of April 29, 1959 (P.L. 58, No. 32),2 known as The Vehicle Code, which
offense or violation, if it had been committed after July 1, 1977:

(1) would have been substantially similar to an offense currently graded as a summary offense under 75 Pa.C.S. (relating
to vehicles); or

(2) would not have been a violation of law.
42 Pa.C.S.A.

The record reflects that, in fact, the venireman did not have a criminal conviction in Allegheny County related to the incident he
described, but instead had a conviction for possession of a controlled substance, described as an “ungraded misdemeanor” which
would not have disqualified the venireman under §4502. (T., p. 4) Defendant’s counsel argued that since he was not disqualified
per statute, then the agreement to allow him to serve should be enforced. However, it is clear that any agreement regarding his
service was premised on the venireman’s truthful response to the questions set forth in the questionnaire and during the voir dire.
As a result of the issue raised about the criminal conviction of the venireman, the Commonwealth learned that, in fact, he had a
criminal conviction related to possession of drugs. The Commonwealth credibly asserts that it would have utilized one of its
remaining preemptory challenges to remove the venireman if he had disclosed his criminal conviction for possession of drugs. (T.,
p. 7,8). There is no basis to enforce an agreement related to seating a venireman on a jury when that agreement is based on false,
misleading or incomplete information given during voir dire. Defendant did not set forth any facts or evidence to support the
conclusion that the jury, as seated, was tainted by the exclusion of the venireman in question. Consequently, there was no error in
denying Defendant’s motion to dismiss the jury.
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BY THE COURT:
/s/Todd, J.

1 The trial transcript erroneously states that one of the bags contained 2.26 grams (T., p. 94). This error was corrected later in Tinkey’s
testimony. (T., pp. 102-103) It is clear from the record that the total amount of heroin found in Defendant’s possession was 5.99 grams.
2 During rebuttal testimony Detective Fallert testified that there was “no doubt in my mind that whoever possessed it, possessed
it with intent to deliver.” (T., p. 200) Detective Fallert further testified that his opinions were expressed to a reasonable degree of
certainty. (T., p. 209)
3 At the conclusion of the Commonwealth’s case, Defendant elected to proceed non-jury as to the charges of driving under the
influence and after an appropriate colloquy Defendant’s waiver was accepted. (T., pp. 133-140)

Commonwealth of Pennsylvania v.
Paul Joseph Desport

Criminal Appeal—Homicide (3rd Degree)—Self Defense—Imperfect Self Defense—No Malice

No. CC 20100217. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 7, 2013.

OPINION
This is an appeal by the Defendant, Paul Joseph Desport, after he was found guilty of Murder of the Third Degree in violation

of 18 Pa.C.S.A. § 2502(c); Tampering With/Fabricating Physical Evidence in violation of 18 Pa.C.S.A. § 4910(1); and False Reports
in violation of 18 Pa.C.S.A. § 4906(b)(1) after a jury trial of May 26, 2011. On September 9, 2011 Defendant was sentenced to 16 to
32 years incarceration with a consecutive period of three years of probation. On September 28, 2011 Defendant filed Post Sentence
Motions which were denied by Order of October 3, 2011. On November 2, 2011 Defendant filed a Notice of Appeal. On November
7, 2011 a 1925(b) Order for Concise Statement of Matters Complained of on Appeal was entered. On April 16, 2012 Defendant filed
his Concise Statement of Matters Complained of on Appeal setting forth the following:

“A. The Commonwealth failed to prove beyond a reasonable doubt that Mr. Desport was not acting under an unreason-
able belief that the circumstances justified the killing. Specifically, Mr. Desport presented evidence that he did not
provoke the use of force by the victim, that he did not violate a duty to retreat, and that he actually believed that he was
in imminent danger of death or serious bodily injury from the victim at the time he used deadly force, and that his actions
were necessary to defend himself. At worst, the evidence showed that his belief was unreasonable and mistaken. The
Commonwealth did not establish that he did not actually believe he was in danger of death or serious bodily injury, nor
that he was not acting under an unreasonable belief that the circumstances were such that if they existed, they would
have justified the killing. Because reducing circumstances were present negating malice, the evidence was insufficient
to support the conviction for Third Degree Murder.”

BACKGROUND
This matter arises out of Defendant’s conviction for third degree murder in the death of Raymond Niebrzydowski. The evidence

established that the victim and Defendant were co-workers and also shared an apartment in Brentwood, Pa. On December 30, 2009,
Defendant called 911 at approximately 1:00 p.m. and reported that he had found the victim dead in their apartment. Officer
Matthew Delallo of the Brentwood Police department responded to the apartment where Officer Delallo found the victim dead, his
body sitting on the floor propped up against a couch. Officer Delallo described the victim as badly beaten with his eyes swollen,
his entire face black and blue and swollen and discoloration along his torso. (T., p. 55). Defendant told Officer Delallo that the
victim had come home to their apartment at about 1:00 a.m. and told Defendant that he had been assaulted by three men and that
they stole his wallet. Defendant said that the victim was badly beaten. (T., p. 51) Defendant said that he tried to help the victim by
cleaning him with wet rags and thought the victim was okay. They both then went to sleep but when Defendant woke up the
following morning he found the victim dead. (T., p. 51) Officer Delallo described Defendant as appearing nervous and upset.
However, Defendant was not intoxicated. (T., p. 53).

Homicide detectives also investigated and found that there was no blood on the ground or walkway leading to the building, no
blood in the building leading to the apartment and no blood on the door or doorknob of the apartment. (T., pp. 77, 87) However,
blood spots were found on the carpet inside the apartment. However, a part of the carpet was wet and appeared to have just been
cleaned. (T., p. 87) Blood spots were also found on a wall. (T., p. 90)

Detective Michael Peairs testified that he also spoke with Defendant at the scene and he repeated his statement that after he
and the victim were drinking throughout the day, the victim left at about 10:00 p.m. and then returned approximately two hours
later badly beaten. Detective Peairs noted, however, that Defendant’s hands were swollen. Defendant told him that he had hit his
hands on a doorknob carrying a television into the apartment a couple days before. (T., p. 105) Defendant was then taken for ques-
tioning and after being given appropriate Miranda warnings, Defendant, at first, repeated his earlier story. However, when
confronted with some of the Detective’s questions about the scene, Defendant broke down and began to cry and told Detective
Peairs that he had lied. (T., p. 111) Defendant then said that the victim was going out to see his girlfriend and Defendant tried to
stop him and that at that point the victim hit and Defendant got angry and “it was like I blacked out and immediately started punch-
ing and kicking him.” (T., p. 112) He also admitted hiding his clothing after the attack because they had blood on them, cleaning
the carpet to remove blood stains and taking the victim’s wallet and placing it in a trash can at a local convenience store. (T., pp.
113-116). Photographs of Defendant showed the injuries to his hands but no injuries to other parts of his body other than some
redness around his hairline, right shin and knee. (T., pp. 120, 121)

On cross examination, Detective Peairs acknowledged that during his statement Defendant stated that he tried to stop the
victim from leaving because the victim was intoxicated and said he was going to his see his girlfriend. Defendant believed that the
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victim’s girlfriend had a PFA order against the victim as so he was trying to stop him from getting into trouble. Further, when he
tried to stop the victim, the victim pushed Defendant into a door and then a struggle ensued. The victim then got Defendant into a
choke hold. At that point he had to start kicking and punching to get out of the choke hold and to stop the victim from continuing
to attack him. After the struggle ended, the victim moved to sit on the floor by the couch. Defendant later covered him with a blan-
ket and then went to sleep. The next morning, when waking at about 10:00 a.m. he found the victim dead. (T., pp. 125-128).

The Commonwealth presented evidence that DNA testing confirmed that blood stains on Defendant’s jeans matched
Defendant’s and the victim’s blood. (T., p. 155) Dr. Todd Luckasevic of the Allegheny County Medical Examiner’s Office testified
that he conducted the autopsy of the victim. He found that the victim had a BAC of .286% and had cocaine and cocaine metabolites
in his system. (T., p. 160) He described the injuries he found on the victim including approximately 18 injuries to the head and neck
including contusions and abrasions around the eyes, nose, left cheek; forehead, neck and temples. (T., p. 162) The victim also had
extensive blunt force trauma to the chest, sternum, right side of his chest and abdomen. These injuries included approximately 20
rib fractures. (T., p. 168) These rib fractures lead to a condition known as flail chest which would have affected the victim’s ability
to breath and that when the injuries occurred the victim would have exhibited signs of the inability to breath. (T., p. 175) The
victim also sustained injuries to internal organs including lacerations to the left lung, spleen and liver and hemorrhage of the liver
and bruising to the colon. (T., pp. 178-179). The victim was found to have bruises consistent with being stomped on as well as defensive
wounds on his posterior forearms. (T., pp. 172, 177) The cause of death was blunt force trauma to the head and trunk. (T., p. 188)

Defendant testified that he and the victim had spent the day at their apartment until they went to purchase a gallon of vodka,
returning around 1:30 p.m. They then drank the vodka, with Defendant drinking about 20 shots and the victim drinking more. (T.
p. 209) Defendant also believed that the victim was also doing drugs during the evening. (T., p. 211) Later in the evening the
victim said he was leaving to go see his girlfriend and Defendant tried to stop him because he believed the victim had a PFA against
by his girlfriend and he tried to stop him from leaving so he wouldn’t get arrested. Defendant claimed that as he was walking to
shut the door, the victim hit him twice in the head, knocked him to the floor and then put him in a choke hold. (T., p. 216) Defendant
testified that he believed he was going to be choked to death so he kept struggling to get free. After Defendant got free, he testi-
fied that Defendant continued to come at him so he kept kicking and punching to protect himself. Finally, Defendant kicked the
victim in the groin and the fight stopped. (T., p. 223). Defendant testified that the victim ended up on the floor by the couch. The
victim then was asking for water to be poured on him, which Defendant did and then got him a blanket and pillow. (T., p. 226) He
testified that the victim never lost consciousness and that when he went to sleep, the victim was still sitting on the floor. (T., p. 227)
When he woke the next day he found the victim dead. He testified he lied to the police because he was scared and didn’t want to
“deal with everything.” (T., p. 231)

In rebuttal, Detective Peairs indentified the taped statement of Defendant that was played for the jury. (T., p. 286). After being
appropriately instructed, the jury returned a verdict finding Defendant guilty of third degree murder, tampering with evidence and
false reports to law enforcement. He was found not guilty of first degree murder and voluntary manslaughter. (T., p. 344).

DISCUSSION
In his Concise Statement, Defendant contends that the Commonwealth failed to prove beyond a reasonable doubt that Defendant

was guilty of third degree murder because it failed to present sufficient evidence prove that Defendant was not acting under an
unreasonable belief that the circumstances justified the killing. When reviewing a sufficiency of the evidence claim the evidence
must be viewed in the light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient evidence to
enable a fact-finder to find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d
1014 (1992). It is exclusively within the province of the fact-finder to believe none, some or all of the evidence presented.
Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably
could have determined from the evidence presented that all of the necessary elements of the crime were established, then that
evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v.
Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)

Third-degree murder is defined as “all other kinds of murder” other than first degree murder or second degree murder. 18
Pa.C.S. § 2502(c). The elements of third-degree murder are a killing done with legal malice. Commonwealth v. Pitts, 404 A.2d 1305
(1979). Malice, express or implied, is an essential element of murder, Commonwealth v. Commander, 436 Pa. 532, 260 A.2d 773
(1970), and is the distinguishing factor between murder and the lesser degrees of homicide. Commonwealth v. Culmer, 344 A.2d
487 (1975). Third-degree murder does not require the specific intent to kill, but does require malice. Malice may be found where
the defendant consciously disregards an unjustified and extremely high risk that his actions might cause serious bodily injury.
Commonwealth v. Pigg, 571 A.2d 438, 441 (1990)

Defendant contends in this case that he presented evidence that the victim was the aggressor and that he inflicted the fatal
injuries in self defense. The relationship between a claim of self-defense and the element of malice has been described as follows:
“[i]n a prosecution for murder, evidence of provocation or self-defense tends to negate the malice required to prove murder.”
Commonwealth v. Heatherington, 385 A.2d 338, 341 (1978). Further, in order to meet its burden of proof on the element of malice,
the Commonwealth must exclude self-defense beyond a reasonable doubt. Id.

In discussing the Commonwealth’s burden of proof in a case involving a claim of self defense, the Supreme Court in
Commonwealth v. Carbone, 574 A.2d 584, 589-90, amended on denial of reargument, 585 A.2d 445 (1990) stated:

“Although the Commonwealth is required to disprove a claim of self-defense arising from any source beyond a reason-
able doubt, a jury is not required to believe the testimony of the defendant who raises the claim. See Commonwealth v.
Hinchcliffe, 479 Pa. 551, 556, 388 A.2d 1068, 1071 (1978) (fact finder may believe any, all, or none of any witness’s testi-
mony), cert. denied, 439 U.S. 989, 99 S.Ct. 588, 58 L.Ed.2d 663. Appellee’s story of an attempted rape could well have not
been believed by the jury. The fabrication of false and contradictory statements by an accused are evidence from which
a jury may infer that they were made with “an intent to mislead the police or other authorities, or to establish an alibi
or innocence, and hence are indicatory of guilt.” Commonwealth v. Carbone, 574 A.2d 584, 589-90 amended on denial of
reargument, 585 A.2d 445 (1990)

In Carbone, the defendant in a murder case claimed that she had stabbed the victim in self defense when the victim stopped her
while she was walking along the highway, forced her into his car and then took her to a secluded area and attempted to rape her.
Defendant testified that she was able to retrieve a knife from her purse and stab the victim and then flee the area. However, the
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evidence also established that after the alleged attack, the defendant gave inconsistent and contradictory statements about the
events involving her encounter with the victim. The Superior Court reversed the defendant’s first degree murder conviction on the
basis the Commonwealth did not disprove the claim of self defense. The Supreme Court reversed the Superior Court, holding that
the Superior Court failed to review the evidence in the light most favorable to the Commonwealth. The Court stated that “where
there is evidence from which a jury can reasonably infer malice, the Commonwealth has met its burden of proving beyond a
reasonable doubt that the defendant did not act in self-defense.” Commonwealth v. Carbone, 574 A.2d 584, 590 amended on denial
of reargument, 585 A.2d 445 (1990)

In the present case, although Defendant asserted a claim of self defense, the evidence also established that he fabricated a claim
that the victim had been beaten and robbed and after making his way back to the apartment, that Defendant tried to help him and
found him dead the following morning. To support this story, Defendant disposed of his bloody clothes, took the victim’s wallet and
threw it away to substantiate the claim of a robbery and tried to clean the carpet stained with blood. He also delayed in calling for
assistance for approximately two hours after he found the victim dead. He repeatedly lied to the police about the events and only
raised the claim of self defense after being confronted with inconsistencies in his story.

The evidence presented also could have allowed the jury to find that the physical evidence contradicted Defendant’s claim of
self defense. Contrary to Defendant’s assertion that he was first attacked by the victim and placed in choke hold until he almost
passed out and, even after escaping, had to continue to fight off the victim, Defendant exhibited essentially no injuries or evidence
of having been attack. In fact, the only significant physical sign of Defendant’s involvement in a fight was his swollen hands from
beating the victim. On the other hand, the victim exhibited significant injuries to his head, face and torso, including approximately
20 rib fractures and internal organ damage. The jury could have found that the victim’s injuries, including evidence that Defendant
stomped and kicked victim, were inconsistent with Defendant’s claim that he only was acting in self defense and only struck the
victim enough to escape. The evidence also established that the victim may have died in minutes as a result of the inability to
breath due to the multiple rib fractures and despite Defendant contended that he was only acting in self defense, Defendant never
sought medical attention for the victim. In addition, the jury could have found that Defendant’s contention that the entire incident
arose as a result of his simply trying to stop the victim from leaving the apartment to see his girlfriend was likewise incredible.
This is especially true in light of the fact that the PFA which Defendant contended he was concerned about had expired approxi-
mately 3 years before. (T., p. 155)

Based on a review of all of the evidence in a light most favorable to the Commonwealth, it is clear that the Commonwealth presented
sufficient evidence to establish all of the elements of third degree murder, including disproving Defendant’s claim of self defense.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Douglas Eugene Stephenson

Criminal Appeal—Homicide (2nd Degree)—Weight of the Evidence—No Physical Evidence

No. CC 200916742. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 14, 2013.

OPINION
This is an appeal by Defendant, Douglas Eugene Stephenson, after he was convicted of Second Degree Murder in violation of

18 Pa.C.S.A. §2501(a); Robbery – Serious Bodily Injury in violation of 18 Pa.C.S.A. §3701(a)(1)(i); and, Criminal Conspiracy in
violation of 18 Pa.C.S.A. §903(a)(1) on August 3, 2011.1 On November 17, 2011 Defendant was sentenced to life imprisonment for
Second Degree Murder and 72 to 144 months incarceration for Criminal Conspiracy. On January 3, 2012 Defendant filed a Notice
of Appeal to the Superior Court. On January 4, 2012 an Order was entered directing Defendant to file a Concise Statement of
Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b). On January 26, 2012 an Order was entered granting Defendant
an extension to file his Concise Statement of Matters Complained of on Appeal. On March 6, 2012 an Order was entered granting
an extension to file the Concise Statement of Matters Complained of on Appeal. On April 18, 2012 an Order was entered granting
an extension of time to file the Concise Statement of Matters Complained of on Appeal. On August 16, 2012 Defendant filed his
Concise Statement which set forth the following:

“The guilty verdicts were contrary to the weight of the evidence insofar as the only physical evidence connecting Mr.
Stephenson to the crime was a partial palm print on the outside of the victim’s car, which could have been placed there
prior the incident, the alleged co-conspirator told the police the he was the only person involved in the shooting and
robbery. Furthermore, the purported eyewitnesses presented contradictory and inconsistent testimony as to who and
what they observed at the scene, which observations were limited by their respective positions, lighting and other restric-
tive factors, which testimony was contrary to the physical evidence, which witnesses waited several months before
giving statements to the police and had reasons to fabricate their stories and misdirect the police away from themselves
and their friends and relatives, rendering this evidence so inherently unreliable such that the verdicts could only have
been the result of mere surmise and conjecture.”

On September 18, 2012, Defendant sent this Court a copy of a letter to his counsel indicating that he wanted all issues and
arguments to be filed as a “Violation of My State & Federal Constitutional Rights.”

BACKGROUND
This matter arises out the shooting death of James William, Jr., a 53 year old jitney driver in the Sheridan area of the City of

Pittsburgh on July 7, 2009. The police received a call in the early morning hours of July 7, 2009 that a vehicle had run into a yard
at the corner of Zephyr and Ashlyn Streets. (T., p 33) Investigating officers found a 1998 Jeep Cherokee crashed in the yard with
an unresponsive black male slumped over in the driver’s seat of the vehicle with the motor running, the vehicle in gear and the
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headlights on. (T., p. 38) Paramedics called to the scene at 1:55 a.m. found the victim had sustained a fatal gunshot wound to his
chest. (T., p. 60) The area was secured and processed as a crime scene. The vehicle was examined for fingerprints and a partial
left palm impression print was obtained from the passenger’s side window. (T., p. 105) A search and canvas of the neighborhood
was performed but there were no witnesses discovered and no additional evidence was recovered. (T., pp. 67-71)

At trial the Commonwealth called Dr. Karl E. Williams of the Allegheny County Medical Examiner’s Office who testified that
the victim died of a gunshot would that entered the left side of his chest, went through the right side of the heart, the diaphragm,
the liver and then exited the right side of his body. (T., p. 77) Dr. Williams also testified that the victim did not have signs of any
bruises, scratches, scrapes or contusions on his head or neck. (T., p. 83)

The Commonwealth then called Detective Vonsal Boose who testified that on October 9, 2009, approximately 3 months after the
shooting, Dana Williams was brought to the police station by a family member because she purportedly had information concern-
ing the shooting. (T., 123) Detective Boose testified that Dana Williams described the events related to the shooting, gave a recorded
statement and viewed a photo array. (T., p. 123) Based on information supplied by Dana Williams, two additional witnesses were
developed, Dominique Clark and her sister, Taneshia Clark. Both Dominique Clark and Taneshia Clark gave statements to the
police on October 15, 2009. (T., pp. 190-193; 209-214)

The Commonwealth called Dana Williams, Dominique Clark and Taneshia Clark to testify at trial. Each of these witnesses
testified, however, that they could not recall the events of July 7, 2009. Dana Williams did identify Defendant as “CK” and acknowl-
edged that she had given a statement to the police, but testified repeatedly that she did not recall the events on the night in ques-
tion. (T., pp. 130-132) Consequently, the tape recording of her interview with police on October 9, 2009 was played for the jury. (T.,
p. 134) In her taped statement she stated that co-defendant, Travis Hawkins, (a/k/a “Twerk”) approached the victim with a gun.
She stated the following:

“Twerk goes to the jitney driver’s side, pulls the gun up to him. The jitney driver tries to pull the gun out of his hand.
Basically, they was like tossing like.” (Dana Williams Statement, October 9, 2009 – p. 5)

“As Twerk and the jitney driver was like fighting, not really fighting but he was trying to take the gun out of his
hand.” and “. . . that’s when Twerk pulled the trigger.” (Dana Williams Statement, October 9, 2009 – p. 6)

She further stated that she saw Defendant giving Hawkins the gun used in the robbery. She also stated that Defendant went to
the passenger’s side and “started punching the driver in the head. (Dana Williams Statement, October 9, 2009 – p. 6)

Dana Williams’ testimony from the preliminary hearing of November 13, 2009 was also read to the jury. (T., pp. 164-173) During this
testimony Dana Williams again testified that Defendant handed the gun to Hawkins and that Hawkins then proceeded to the driver’s
side door of the vehicle at which time a struggle occurred between Hawkins and the victim. She then testified that, “CK walked to the
passenger’s side, opens the door, and I see him punching the jitney driver in the head”, at which point the gun went off. (T., p. 160)

Dominique Clark also acknowledged that she was present on the night of the shooting and that Defendant was present. (T., p. 181)
However, she also testified that she either could not recall what transpired or was told what to say and what to write by the police.
(T., pp. 182-187) Dominique Clark’s statement of October 15, 2009 was then played. She likewise stated that she saw a boy with “his
whole body is in the jitney driver’s window.” (Dominique Clark Statement, October 15, 2009 – p. 4) She stated that while the victim
was struggling with the gunman, “CK and his friend were on the passenger’s side.” (Dominique Clark Statement, October 15, 2009
– p. 5) She described that his arm was in the vehicle, but his body wasn’t. (Dominique Clark Statement, October 15, 2009 – p. 8)

The Commonwealth then called Taneshia Clark who also acknowledged being present and identified Hawkins as the shooter,
but denied seeing Defendant or seeing Defendant near the passenger’s side of the vehicle door and stated that she was told to write
on the array that Defendant was on the passenger’s side. (T., pp. 199-202)

The Commonwealth then called Detective James McGee who testified to his interview with Taneshia Clark and her description
of the events that night. Detective McGee testified that Taneshia Clark stated:

“At that time Mr. Hawkins, who she referred to as Twerk, and Mr. Stephenson, who she called CK, stated that those
two left a group of people, walked down towards where the jitney was. Ms. Clark said that Mr. Hawkins approached the
driver’s side of the vehicle, and Mr. Stephenson went to the passenger’s side of the vehicle. She said as soon as they
reached the vehicle, she saw Mr. Hawkins reach in and was tussling with the driver. She said she believed they were
tussling over a gun. She never saw it, but she thought it was a gun. At the same time she saw Mr. Stephenson leaning in
the passenger’s side of the window also tussling with the driver of the vehicle. She said as soon as they started doing that,
she heard one gun shot.” (T., pp. 210-211)

The taped statement of Taneshia Clark was then played for the jury. (T., p. 215) In her taped statement she, in fact, stated that
she saw Hawkins and Defendant go to the car and that she saw Hawkins and the victim wrestling for the gun. She further said that
while Hawkins and the jitney driver were “tussling” over the gun, that Defendant was on the passenger’s side of the car and that
his upper body was in the car when she heard the gun shot. (Taneshia Clark Statement, October 15, 2009 – pp. 5-6)

After it was determined that co-defendant, Travis Hawkins, was invoking his Fifth Amendment rights and refusing testify,
the Commonwealth played the taped statement of Travis Hawkins. (T., p. 175) In Hawkins’ statement of October 16, 2009, after
waiving his Miranda rights, Hawkins stated that:

“I went up there and I pointed the gun to the driver, pointed the gun to him; said, Throw it off. He grabbed the gun,
he started wrestling with the gun and me, I was scared. So, I tried to pull back with the gun with both hands and then it
accidentally shot.” (Travis Hawkins Statement, October 16, 2009 – p. 3)

He also testified that he informed Defendant that he was about to rob the victim and, although he initially changed his mind, he
ultimately decided to do it. He testified he didn’t know whether someone else was on the passenger’s side of the car because “I was
too scared. I was too focused on trying to grab the gun.” (Travis Hawkins Statement, October 16, 2009 – p. 4)

The Commonwealth also called Detective John Godlewski, an expert in fingerprint analysis, who testified that the partial left
palm impression lifted from the passenger window of the deceased’s vehicle belonged to Defendant. (T., p. 114)

The Commonwealth then called Detective James Smith who testified that Defendant had a tattoo on his right hand that said “CK
All Day” and also testified that the phrase “throw it off” means the same as “stick em up”. (T., p. 178)

After being appropriately instructed, the jury found Defendant guilty as set forth above.
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DISCUSSION
In his Concise Statement, Defendant asserts that the verdict was against the weight of the evidence because the only physical

evidence connecting Defendant to the crime was a partial palm print on the outside of the victim’s car which could have been
placed there prior to the incident.

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there is sufficient
evidence to sustain the verdict. Commonwealth v. Whiteman, 485 A.2d 459 (1984). An allegation that the verdict is against the
weight of the evidence is addressed to the discretion of the trial court. Commonwealth v. Brown, 648 A.2d 1177 (1994). A new trial
should not be granted because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a
different conclusion. A trial judge must do more than reassess the credibility of the witnesses and allege that he would not have
assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the weight of the evidence,
do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwithstanding all the facts, certain facts
are so clearly of greater weight that to ignore them or to give them equal weight with all the facts is to deny justice.”
Commonwealth v. Widmer, 744 A.2d 745, 751-52 (2000) A claim that a verdict is against the weight of the evidence can only be
sustained in the extraordinary circumstances where the verdict is so contrary to the evidence that it shocks one’s sense of justice
and the award of a new trial is imperative. A new trial should not be granted based on a claim that the verdict is against the weight
of the evidence merely because there are conflicts in the testimony. Commonwealth v. Blakeney, 946 A.2d 645, 653 (2008). It is the
fact-finder’s function to resolve inconsistencies and conflicts in testimony, Commonwealth v. Smith, 416 A.2d 494, 496 (1980), and
credibility issues are solely within the province of the fact-finder. Com. v. Romero, 938 A.2d 362, 376 (2007)

Defendant’s contention that the verdict is against the weight of the evidence because the palm print could have been placed
there prior to the incident is meritless. While it is certainly true that the palm print could have been placed there prior to the inci-
dent, it is equally true that the palm print could have been placed there during the incident. Dana Williams, Taneshia Clark,
Dominique Clark and Travis Hawkins all testified that Defendant was present at the time of the incident. In addition, three of the
witnesses provided statements to the police indicating that Defendant was on the passenger’s side of the vehicle, leaning into,
reaching into or attempting to reach into the passenger’s side front window. Based on this evidence it was entirely up to the jury
to determine the weight to be given to the Commonwealth’s evidence regarding the partial palm print on the window of the
passenger’s side of the vehicle and whether or not the evidence implicated Defendant in the robbery. There is certainly no error
to the extent that the jury may have found that the partial palm print was placed there during the incident while Defendant was
participating in the robbery.

Defendant also contends that the verdict was against the weight of the evidence because co-defendant Hawkins told police he
was the only one involved in the robbery and shooting. A review of Hawkins’ statement does not support this assertion. Hawkins,
in fact, confirmed that Defendant was present stating, “I informed CK, told him that I was about to rob him.” (Travis Hawkins
Statement, October 16, 2009 – p. 3) Hawkins then described going to the driver’s side of the vehicle and telling the driver to “throw
it off” and that the driver began struggling with him for the gun and the gun then fired. Contrary to the assertion that Defendant
was not involved, he stated that he didn’t know who, if anyone, was on the other side of the car as “I was too focused on trying to
grab the gun.” (Travis Hawkins Statement, October 16, 2009 – p. 4) Therefore, Defendant’s assertion that Hawkins told police he
was the only person involved in the robbery and shooting is not accurate. There was more than sufficient evidence to find that
Defendant was at the scene and was aware that Hawkins was about to rob the jitney driver. While Hawkins did not state that
Defendant was on the other side of the vehicle, neither did he state that Defendant was not. It was entirely up to the jury to accept
or reject Hawkins’ statement and to weigh his statement in light of the other evidence that implicated Defendant.

Finally, Defendant contends that the witnesses presented contradictory and inconsistent testimony as to who and what they
observed and that their observations were limited by their positions, lighting and other restrictive factors. Further, Defendant
contends that the witnesses waited months before giving their statements and had reasons to fabricate their stories.

The record is clear that the trial testimony of Dana Williams, Dominique Clark and Taneshia Clark was inconsistent with the
statements that they gave to the police. However, it is equally clear that the jury could fully consider that their testimony was
colored by their fear in testifying in this case. Contrary to their assertions at trial of lack of memory or that their answers were
prompted by the police, their taped statements and the preliminary hearing testimony of Dana Williams were unequivocal in iden-
tifying Hawkins as the shooter and Defendant as an accomplice who was on the passenger’s side of the vehicle, reaching in, striking
or struggling with the driver when the fatal shot was fired. The statement of Dana Williams of October 9, 2009, substantiated a real
concern for their safety if they testified when she stated that the day after the incident Taneshia . . . “comes home and told us to
just keep it to ourselves and Twerk said we’re the only ones who know. So, if his name gets involved, he knows who to come to.”
(T., p. 11) (Emphasis added) Again, it was up to the jury to weigh the testimony of these witnesses and consider any contradictions
or inconsistencies in their testimony in light of all the other evidence presented. Likewise, to the extent that Defendant argues that
their ability to observe the events surrounding the shooting were limited, those issues were solely for the jury’s consideration.

It is clear from the record in this case that the verdict was not so contrary to the evidence that it shocks one’s sense of justice
or that a new trial should be ordered on the basis that the verdict was against the weight of the evidence.

BY THE COURT:
/s/Todd, J.

1 Co-Defendant, Travis Hawkins, was found guilty after a jury trial on October 8, 2010. The judgment of sentence was affirmed by
the Superior Court on May 10, 2012. A Petition for Allowance of Appeal to the Supreme Court filed June 11, 2012 was denied on
October 16, 2012.
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Sports & Exhibition Authority of Pittsburgh and Allegheny County v.
City of Pittsburgh Zoning Board of Adjustment and City of Pittsburgh

Special Exception—Conditions—Evidence

No. S.A. 12-000637. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—March 6, 2013.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with Property

located at 66 Mario Lemieux Place (site of the former Civic Arena), in a GT-E (Golden Triangle, Subdistrict E) zoning district in
the Crawford-Roberts neighborhood of the City of Pittsburgh. The Subject Property, a 28 acre parcel of land, is the former site of
the Civic Arena and surrounding commercial lots, approximately 808,909.2 square feet in area. The site is made up of five sepa-
rate parcels of land. The Applicant/Appellant Sports and Exhibition Authority (“SEA”) owns two of the five parcels and the
Pittsburgh Urban Redevelopment Authority (“URA”) owns the remaining three parcels. The SEA requested special exception
approval to use the footprint of the Civic Arena structure for parking in a manner consistent with the surrounding legal noncon-
forming surface parking areas that currently exist on the property. They also requested a variance from landscaping requirements.
At the hearing in front of the Board, the SEA explained that there were two distinct phases associated with the proposed parking.
In Phase I, the SEA would immediately develop a surface parking lot in the Civic Arena footprint. Phase II, which could take 11
years to complete, involves the construction of the infrastructure for a street grid system that is reminiscent of the grid that
predated the construction of the Civic Arena.

The Board held a hearing on April 12, 2012. The SEA submitted Proposed Findings of Fact and Conclusions of Law which
included the following two conditions: (1) the SEA shall provide the Zoning Administrator with an update with respect to the
progress of Phase II for the Expanded Parking Area in five (5) years; and (2) if the Subject Property is still used as a commercial
parking lot in eleven (11) years the approval by the Board will expire. The SEA included the 11 year expiration date as a gesture
of good will.

On May 29, 2012, the Board approved the Application subject to seven conditions including the following in relevant part.

Condition Number 4 states:

4. Development of the subject property in accord with the plan identified as Phase Two and further identified in SEA’s
Exhibit D as “Interim Parking Plan” shall be completed within 2 years of the date of this decision.

Condition Number 5 states:

5. Also within 2 years of the date of this decision, the SEA shall return to the Zoning Board to provide a report on the
implementation of the Expanded Parking Area; in addition the SEA shall report to the Board on the status of the 28-acres
Lower Hill Redevelopment Plan.

Condition Number 6 states:

6. If the Phase Two/Interim Parking Plan has not been implemented within 2 years of the date of this decision; or if the SEA
does not appear before the Zoning Board as specified in No. 5 above, all approvals contained in this decision shall expire.

On May 31, 2012, the SEA requested that the Board reconsider its May 29, 2012 decision or in the alternative, reconsider the
imposition of condition numbers four and six. With respect to condition number 4, the SEA requested clarification from the Board
if they intended to say “commenced” instead of “completed” because the SEA never represented that Phase II could be completed
within 2 years. Furthermore, the SEA stated that given that it is impossible for them to satisfy condition number 4, they requested
that the Board clarify if the “or” in number 6 should have been an “and.”

The Board rendered a new decision on June 17, 2012. They Board approved the Application subject to seven conditions. The
only difference in this decision was the addition of the word “either” in condition number. 6:

6. If either the Phase Two/Interim Parking Plan has not been implemented within 2 years of the date of this decision; or
if the SEA does not appear before the Zoning Board as specified in No. 5 above, all approvals contained in this decision
shall expire. ALT Q

It is from that decision that the SEA appeals and seeks to have condition numbers 4 and 6 stricken from the Board’s decision.
When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed

an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board abused its discretion in imposing condition numbers 4 and 6. Under the City of Pittsburgh Zoning Code, Section
922.07.D.1., a Board may approve a special exception with reasonable conditions. An abuse of discretion occurs when a condition
is imposed without being based upon the “evidence in the record.” Coal Gas Recovery, L.P. v. Franklin Township Zoning Hearing
Board, 944 A.2d 832, 838 (Pa. Cmwlth. 2008). Pennsylvania Courts must examine conditions under an abuse of discretion standard
and it is the landowner’s burden to prove an abuse of discretion. Whitehall Fiduciary, LLC v Zoning Hearing Board of the Township
of Whitehall, 49 A.3d 945, 948 (Pa. Cmwlth. 2012). That case states that a reasonable condition must (1) relate to a standard in the
applicable zoning ordinance and (2) be supported by evidence in the record before the zoning hearing board. See also HHI
Trucking & Supply, Inc. v. Borough Council of the Borough of Oakmont, 900 A.2d 152, 160 (Pa. Cmwlth. 2010).

The Board abused its discretion in implementing condition numbers 4 and 6 because the evidence shows that they are unreason-
able. Nothing in the record indicates that Phase II could be completed within 2 years. Doug Straley, Project Executive for the SEA
testified that after Phase I is completed, Phase II could begin within the next 12 months. The SEA also provided information that it
would take a number of years to complete the parking proposed in Phase II. The SEA provided testimony that their timeframe for
completion was dependent on several factors including the ability to obtain funding for the entire project. Finally, the City is unable
to point to any specific section of the Pittsburgh Zoning Code that supports the imposition of these specific conditions.
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Therefore, because condition numbers 4 and 6 are arbitrary, capricious and seem to have been drawn from thin air, they are
stricken from the Board’s decision. The rest of the approval of SEA’s Zoning Application is affirmed.

ORDER OF COURT
AND NOW, this 6th day of March, 2013, based upon the foregoing Opinion, the approval of SEA’s Zoning Application is affirmed

but condition numbers 4 and 6 are stricken from the Board’s decision.
BY THE COURT:
/s/James, J.

Andrew J. Urso and Laura Urso v.
Zoning Hearing Board of the Borough of Etna

Pre-Existing Non-Conforming Use—Abandonment—Jurisdiction for Rehearing

No. S.A. 12-000724. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—March 18, 2013.

OPINION
This appeal arises from the decision of the Zoning Hearing Board of the Borough of Etna (“Board”) dealing with Property located

at 24, 26, 28, 30, and 32 Sycamore Street in an R-2 (Residential) District in the Borough of Etna, owned by Andrew J. Urso and
Laura Urso, his wife (“the Ursos”). The Property contains a one story, block building, with a footprint that substantially fills the
lot. It is a commercial structure and its classification for tax assessment purposes is “Lodge Hall/Amusement Park.” The front of
the building contains a sign with the words: “United Steelworkers of America.”

In February of 2008, the Ursos filed a request for a variance which was denied because although the building had been used
commercially as a nonconforming use, the previous owners, E.F.S. Flooring Systems, Inc., abandoned that use. The Board found
that “the use of the nonconforming structure had been discontinued or abandoned more than six months before Mr. and Mrs. Urso
purchased the property, and more than six months before they made any use of the property” (R. 55). The Ursos did not appeal
that decision.

On or about April 27, 2012, the Ursos filed an Application for Commercial Occupancy and Zoning Compliance with the Borough
claiming that they had a valid pre-existing nonconforming structure and lot. The Zoning Officer denied the Application stating that
the Property was no longer a commercial nonconforming use. The Ursos appealed to the Board and they heard the case on June
20, 2012. Evidence was presented that the Property had not been used in the last couple of years. Peter Rampage, the President of
the Council of the Borough, testified that due to the flood in September of 2004, everything in the area of the Property had water
on the first floor. He also stated that he saw no activity at the Property from 2005 or 2006. The Board denied the Ursos’ appeal
concluding that the Appeal was nothing more than an attempt to have the Board reconsider its prior decision which they had no
power to do. It is from that decision that the Ursos appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board had no jurisdiction to grant the relief requested by the Ursos and properly denied their Appeal. The Ursos’ did not
appeal the Board’s decision denying their request for a variance on March 15, 2012. Their current appeal pertains to the same
Property. Zoning Boards are not permitted to reconsider their decisions. The Municipalities Planning Code (“MPC”) provides that
the sole remedy of the losing party is to appeal the decision of the zoning board to the court of common pleas. The Board explained
in its decision that there is nothing in the MPC which provides for the grant of a rehearing at anytime. (R. 326). The Board prop-
erly found that the Ursos failed to act for several years and therefore Property’s status as a pre-existing nonconforming use was
abandoned. Ordinance 1142 of 1983, Section 7.500(e) states:

(e) When a nonconforming use of a structure, or structure and premises in combination, is discounted or abandoned for
six (6) months, the structure or structure and premises in combination, shall not thereafter be used except in conformity
with the regulations of the district in which it is located …

The Board determined based upon the testimony at the March 15, 2012 hearing that:

The use of the nonconforming structure had been discontinued or abandoned more than six months before Mr. and Mrs.
Urso purchased the property and more than six months before they made any use of the property. (R. 55).

As stated above, Mr. Rampage, testified that he witnessed no activity from 2005 or 2006. He explained that his in-laws lived right
across the street from the Property and he was there often. He stated that he observed the door to premises to be wide open and
saw no activity. Mr. Rampage also testified that he observed that the mailbox at the Property was not emptied. The Board also found
as fact that Mr. and Mrs. Urso failed to appropriately investigate the applicable zoning of their property prior to committing them-
selves to buy the property and prior to consummating the purchase. (R. 57). Finally, the Sherriff ’s Sale which occurred on the
Property in 2007, does not prove a lack of abandonment by the former owners, E.F.S. Flooring.

Based upon the foregoing, the decision of the Board is affirmed and the Ursos’ appeal is denied.

ORDER OF COURT
AND NOW, this 18th day of March, 2013, based upon the foregoing Opinion, the decision of the Board is affirmed and the Ursos’

appeal is denied.
BY THE COURT:
/s/James, J.
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Thomas G. O’Connor v.
Marshall Township Board of Supervisors

Zoning—Substantive Validity—Curative Amendment

No. S.A. 12-000588. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—April 8, 2013.

OPINION
This appeal arises from the decision of the Marshall Township Board of Supervisors (“Board”) dealing with three parcels of

land (“the Property”) located adjacent to the Pennsylvania Turnpike along Plaza Lane. The Property is zoned Suburban Residential
(SR) and is owned by the Appellant Thomas G. O’Connor. Two of the lots contain single-family residential dwellings and one
contains a vacant lot. The Appellant has challenged the substantive validity of Chapter 208 of the Marshall Township Code of
Ordinances (“Ordinance”) and requests a curative amendment to change the zoning designation of the Property to Planned
Industrial Park (PIP). The Appellant seeks to construct either a 50 foot high billboard with a 672 square feet LED sign area or a
50 foot square pole building housing an industrial use. The Appellant alleges that the Ordinance which classifies the Property as
SR is invalid for the following reasons:

A. The current Zoning Ordinance which classifies the Property as SR severely restricts the use and development of the
Property, to the point of being confiscatory due to the property’s extremely high noise level (consistently up to 82 deci-
bels) caused by Pennsylvania Turnpike traffic;

B. Vibration levels from the Pennsylvania Turnpike traffic;

C. No frontage to or access from a public street;

D. No utilities connected to the parcel; and

E. The Planned Industrial Park (“PIP”) zoning district is the most permissive regarding decibel levels or noise.

The Board held a public hearing on April 30, 2012. They denied the Appellant’s Petition finding that he had not met his burden
of proving that the Ordinance was invalid. It is from that decision that the Appellant appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board correctly determined that the Appellant did not meet his burden in proving that the Ordinance was invalid. The
Municipalities Planning Code (“MPC”) Section 909.1(b)(4) provides that the Board has exclusive jurisdiction to hear and render
final adjudications regarding proposed curative amendments and substantive validity challenges to the Ordinance. Section 208-501
of the Ordinance states that the purpose of the SR District is to “provide for moderate density residential DEVELOPMENT in
AREAS that are environmentally suited to such DEVELOPMENT and which currently have or are planned for sewer and water
service.” Section 208-1101 states that the intent of the PIP District is “to provide suitable locations for industrial, manufacturing
and related USES. SITES should be of adequate size to allow for a planned industrial community that will allow flexibility for quality
design, reflective of natural features. Areas should be large enough to accommodate adequate buffering from surrounding USES.”

Zoning Ordinances are presumed valid so it is the challenging party’s burden to establish that the provisions at issue are arbi-
trary and unreasonable and bear no substantial relationship to promoting public health, safety and welfare. Keinath v. Twp. of
Edgmont, 964 A.2d 458, 462 (Pa. Cmwlth. 2009). A significant factor in determining the reasonableness for land use restrictions is
whether they are consistent with the stated purposes of the particular zoning district. Id. at 462. In this case, it is the Appellant’s
burden to prove that that the Ordinance is invalid. The Board rejected the Appellant’s Petition, concluding that SR is the best
zoning designation for the Property and that the Appellant did not meet his burden in proving that the Ordinance was invalid.

The Board found the Township’s evidence to be more credible than the Appellant’s evidence. The Appellant’s testimony did not
support the assertions he made in his Petition regarding the Property’s frontage and access from a public street. He testified that
two of the parcels have public water, sewer, electric, telephone, cable and gas. The third parcel is vacant and therefore had no
buildings that required utility installation. The Board also concluded that two of the three parcels contain single-family residences
and there is no evidence that water and sewer could not be extended to the third parcel. Further, the Appellant testified that all
three parcels have frontage that could provide access to Mount Pleasant Road. He did not present testimony regarding vibration
levels from the Turnpike. The Appellant presented testimony from William Gregory Love, who has a degree in geology and earth
science, to verify certain sound recordings that were made on the Property. Mr. Love stated that the noise was from the Turnpike
but could not opine whether the noise was a danger to the public health or welfare. The Board noted that Mr. Love testified that he
is not a planner or a civil engineer and did not have any background in the development of real property.

The Township presented testimony from Nicole Zimsky, the Township’s Planning Director and a Certified Planner, and found
her to be credible. She testified that the PIP district is not an appropriate zoning designation for the 2.5 acre parcel involved due
to the 500 acre minimum site size and requirements for access to arterial highways. Ms. Zimsky testified that the current SR
designation was appropriate and her opinion was not refuted.

Therefore, based upon the foregoing, the Board properly denied the Appellant’s Petition on the grounds that he had not met his
burden of proving that the Ordinance was invalid.

ORDER OF COURT
AND NOW, this 8th day of April, 2013, based upon the foregoing Opinion, the Board properly denied the Appellant’s Petition on

the grounds that he had not met his burden of proving that the Ordinance was invalid. Therefore, the Board’s decision is affirmed
and the Appellant’s appeal is dismissed.

BY THE COURT:
/s/James, J.
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AJK Property Investments, LLC v.
The Borough of McKees Rocks Planning Commission and Zoning Board

Zoning—Pre-existing Non-conforming Use—Abandonment—Intent to Abandon

No. S.A. 12-000652. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—April 3, 2013.

OPINION
This Appeal arises from the decision of the Borough of McKees Rocks Planning Commission and Zoning Board (“Board”) deal-

ing with Property located at 828 Thompson Avenue in the Borough of McKees Rocks (“Property”). Appellant, AJK Property
Investment, LLC is the property owner. The Property is located in a Residential (R3) Zoning District.

The Property was originally owned by the McKees Rocks Lodge 1263 of the Beneficial and Protective Order of Elks (“Elks”).
The Elks operated a private social club at the Property. However, the Elks stopped operating the club a number of years ago due
to financial difficulties and the property thereafter remained unused. Appellant purchased the property from the Elks in July of
2010 with the intention of opening a public restaurant with a lounge. Specifically, Appellant planned to have live entertainment,
on-site and off-site catering and meeting facilities.

Appellant attempted to apply for an occupancy permit, which was denied because the Property is zoned R3, residential and not
commercial. Thereafter, Appellant applied for a zoning variance to allow the operation of a restaurant in a R3 Residential Zoning
District. On May 17, 2012, the Board held a hearing on Appellant’s zoning variance and determined that Appellant should have
requested a nonconforming use permit. The Board subsequently concluded that it could not grant Appellant’s nonconforming use
permit as the use had been abandoned for more than one (1) year. However, the Board allowed Appellant the opportunity to ask
Borough Council to consider rezoning the area as a commercial district.

After Appellant’s counsel met informally with Borough Council, the Borough’s solicitor requested that the Board hold a second
hearing on the matter. The second hearing was held on June 28, 2012, at which time the Board concluded that the proposed use
was a commercial use in a residential district and the proposed use was not permitted as the pre-existing non-conforming use had
been extinguished and could not be re-established. Further, the Board concluded that the proposed use of the property as a public
restaurant and bar was different and less appropriate use than the prior use as a private social club.

Where the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion, or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Bd., 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Ass’n. v. Zoning Bd. of Adjustment, 462 A.2d 637, 640 (Pa. 1983). Upon
reviewing a decision of a zoning board, a court may not substitute its judgment for that of the board and if the record shows
substantial evidence, the court is bound by the board’s findings, which result from the weighing of that evidence. Zoning Hearing.
Bd. of Sadsbury Twp. v. Bd. of Supervisors of Sadsbury Twp., 804 A.2d 1274, 1278 (Pa. Cmwlth. 2002).

The Board erred by concluding that the pre-existing non-conforming use had been abandoned. Section 5.700 of the McKees
Rocks Zoning Ordinance proves:

Any legal nonconforming use may be continued, repaired, maintained and improved except as provided below, subject to
the review and approval of the Zoning Hearing Board.

a. Enlargement – Such nonconforming use may not be enlarged for more than 25 percent of the existing floor or use
area and/or lot area.

b. Discontinuance – No such use may be re-established after it has been discontinued or vacated for a period of 12
months or more, unless an extension is granted by the Zoning Hearing Board.

c. Change of Use – A nonconforming use may be changed to another nonconforming use only if such change is more
appropriate to the character of the District in which it is located as determined by the Zoning Hearing Board.

Under Pennsylvania law, a non-conforming use is an activity or structure that does not comply with present zoning provisions,
but which existed lawfully and in good faith prior to the enactment of a zoning ordinance. Scalise v. Zoning Hearing Bd. of W.
Mifflin, 756 A.2d 163, 166 (Pa. Cmwlth. 2000). The burden rests with the party proposing a non-conforming use to prove both the
existence and the legality of such a use before the enactment of the zoning ordinance provision. Worth v. Smeal, 701 A.2d 997, 998
(Pa. Cmwlth. 1997). The landowner must provide objective evidence that the subject land or structure was devoted to such a use
at the time the zoning ordinance was enacted. R. K. Kibblehouse Quarries v. Marborough Twp. Zoning Bd., 630 A.2d. 937, 941 (Pa.
Cmwlth. 1993). Finally, the landowner must prove that the non-conformity came into existence legally and predated a change in
zoning that rendered it non-conforming. Scalise, 756 A.2d at 166.

To prove abandonment of a pre-existing non-conforming use, there must be present actual abandonment and the intent to abandon.
Latrobe Speedway v. Zoning Hearing Bd., 686 A.2d 888, 890 (Pa. Cmwlth. 1996). The burden of persuasion rests with the party
asserting abandonment to prove both that a landowner intended to abandon the use and that the use was actually abandoned. Id.
Actual abandonment must be demonstrated by other evidence, such as overt acts, a failure to act, or statements. Id.

Here, the Board failed to meet their burden to prove both that the Elks intended to abandon the use and that the use was actu-
ally abandoned. The Board failed to present any evidence that the Elks intended to abandon and actually abandoned the use. The
Board argues that it is presumed that the prior use of the property was abandoned because the operations at the property had
ceased for more than one (1) year and there was no evidence that the Board had granted an extension of the use. However, this is
not sufficient to meet the burden of persuasion as they did not produce any evidence of intent to abandon and actual abandonment
as required.

Instead, the record shows that the Elks continued to pay the Commercial Tax Rate for the property. Further, the Allegheny
County Health Department certificates were maintained even after the Elks ceased operation of the social club. Thus, the Elks did
not intend to abandon or actually abandon the pre-existing non-conforming use. Therefore, the Board erred in concluding that the
pre-existing non-conforming use had been abandoned.

To qualify as a continuation of a pre-existing non-conforming use, the proposed use must be sufficiently similar to the noncon-
forming use as not to constitute a new or different use. Limley v. Zoning Hearing Bd. of Port Vue Borough, 625 A.2d 54, 55 (Pa.
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1993). The proposed use need not be identical to the existing use; rather, similarity in use is all that is required. Id. In determin-
ing what is a proper continuation of a nonconforming use, to wit, whether a proposed use bears adequate similarity to an existing
nonconforming use, the doctrine of natural expansion must be given effect. Id. The doctrine of natural expansion permits a
landowner to develop or expand a business as a matter of right notwithstanding its status as a nonconforming use. Id.

In the present case, the pre-existing non-conforming use of the property is a private social club that included a bar. The
proposed use of the property is a public restaurant/lounge. The Pennsylvania Supreme Court in Limley, supra held that the
expansion of a private social club into a public restaurant and bar was sufficiently similar as to not constitute a new or different
use. As in Limley, the present proposed use is similar to, and a natural expansion of, the food and beverage facility that constituted
the pre-existing nonconforming use. Although the proposed use is not identical to the pre-existing non-conforming use as the
proposed use will be open to the public whereas the pre-existing non-conforming use was a private social club, the proposed use
is substantially similar to the non-conforming use. Therefore, the Board erred in concluding that the proposed use is different than
the pre-existing non-conforming use.

Based upon the foregoing, the decision of the Board is reversed.

ORDER OF COURT
AND NOW, this 3rd day of April, 2013, the decision of the Zoning Hearing Board of McKees Rocks is reversed.

BY THE COURT:
/s/James, J.

Point Circle Association v.
The Municipality of Monroeville

Real Estate—General—Application for Waiver of Ordinance—Validity—Reasonableness of Ordinance

No. S.A. 12-000705. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—January 28, 2013.

OPINION
This appeal arises from the decision of the Appellee, the Municipality of Monroeville dealing with a large tract of residential

land, approximately 229.4518 acres located in the Municipality of Monroeville (“Subject Property”). The Subject Property is owned
by Appellant, Point Circle Association, a non-profit Association. The Subject Property was designated a “Clean and Green” forest
preserve pursuant to the Forest Reserve Act 319. On January 1, 2012, Monroeville adopted Ordinance No. 2529 which adopted new
comprehensive timber harvesting regulations. On February 27, 2012, Appellant submitted an Application to select timber on the
Subject Property requesting a waiver of Ordinance No. 2529, section 003-1(2). That section states “timber harvesting operations
may not be performed on landslide prone areas out of concern for destabilizing the earth.”

The Monroeville Council of the Municipality of Monroeville (“Council”) considered Appellant’s Application at a public hearing
on July 10, 2012. Appellee’s expert, Mr. Joseph Boward, P.E., a geotechnical engineer, opined that at least sixty percent of the site
is landslide prone based on the following factors: (1) USGS reference depicts landslide prone soils; (2) the geology of the site
depicts characteristics of folding rocks that are no longer perfectly horizontal causing dipping out of the hillside wherein the strata
can slide off; (3) the groundwater tends to flow with the dip of the rock; and (4) Pittsburgh Red Bed and Birmingham Schenley
Red Beds exist at the site. (RR 1189-1190). The Appellant’s expert, William Smith, opined that a comprehensive investigation was
“not warranted” because the site was timbered 15 years ago. He was not present at the hearing. Council voted unanimously to deny
Appellant’s Application for waiver of Ordinance No. 2529. It is from that decision that the Appellant appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Council correctly determined that the Appellant failed to meet its burden of proof in complying with Ordinance No. 2529.
Ordinance No. 2529 does not permit timber harvesting operations on landslide prone areas out of concern for destabilizing the
earth. The Appellee provided sufficient evidence that the Subject Property is landslide prone. A zoning ordinance is presumed to
be valid and will only be held to be invalid if it “1) Does not substantially advance legitimate state interests, such as public health,
safety and general welfare of the community or 2) denies an owner economically viable use of his land.” Chrin Brothers, Inc. v.
Williams Township Zoning Hearing Board, 815 A.2d 1179, 1184 (Pa. Cmwlth. 2003). The purpose of Ordinance No. 2529, relevant
to this issue, is found at Article I – General Provisions of the Timber Harvesting Ordinance, Purpose Nos. 4 and 5. It states that
two of the purposes are: “[t]o protect the rights of adjacent landowners and public” and “[t]o minimize the potential for adverse
environmental impacts resulting from improper timber harvesting.” (RR 1227). This Ordinance is not unreasonable. It substan-
tially advances a legitimate government interest in that it protects the rights of adjacent landowners and the public. Therefore, the
Appellee was correct in denying the Appellant’s request to harvest timber on the Subject Property and the Appellant’s appeal is
dismissed.

ORDER OF COURT
AND NOW, this 28th day of January, 2013, based upon the foregoing Opinion, the Monroeville Council of the Municipality of

Monroeville correctly denied Point Circle Association’s request to harvest timber on the Subject Property. The Municipality of
Monroeville’s decision is affirmed and the Appeal is dismissed.

BY THE COURT:
/s/James, J.
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Estate of Hazel Baron and Brian K. Marshall v.
Zoning Board of the Borough of Pleasant Hills

and Borough of Pleasant Hills
Zoning—Pre-existing Non-conforming Use—Evidence of Use and Time of Use—Variance by Estoppels

No. S.A. 11-000989. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—April 11, 2013.

OPINION
This appeal arises from the September 23, 2011 decision of the Zoning Board of the Borough of Pleasant Hills (“Board”) deal-

ing with Property located at 205 Clairton Boulevard in an C-3 commercial zoning district in the Borough of Pleasant Hills. The
Property is owned by the Appellants and Property Owners, Estate of Hazel Baron and Brian K. Marshall. The Property contains a
developed two-story building with a vacant office on the first floor and a residential apartment on the second floor. The Appellants
seek a variance to continue parking commercial tractor trailers trucks on the Property because the Property should be treated as
either a valid nonconforming use or a variance by estoppel. The trucks are owned by himself and his employer, Walshak Trucking.

By way of history, in a prior case, the Appellants filed an Application with the Board for a use variance to continue parking
commercial tractor trailer trucks on the Property. The Board denied the use variance request and the Appellants appealed to this
Court. This Court affirmed the Board and the Appellants appealed to the Commonwealth Court. The Commonwealth Court also
affirmed the Board but found that the Appellants should be permitted to pursue arguments before the Board regarding noncon-
forming use and variance by estoppel. Following the expiration of the appeal period, the Borough’s Building Code Official issued
an Enforcement Notice regarding Appellant Marshall’s parking of the trucks on the Property. The Appellants appealed to the Board
arguing that parking the trucks should be a permitted use under a theory of nonconforming use status or variance by estoppel. The
Board held hearings on June 22, 2011 and September 21, 2011 and denied the Appellants’ request. It is from that decision that the
Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed
an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning
Hearing Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637,
640 (1983).

The Board correctly found that the Property was not a nonconforming use. The Appellants presented testimony of several indi-
viduals familiar with the Property over the last sixty years. Marjorie Jane Prosser testified that she recalled her brother parking
high-lifts, dump trucks, trailers, bulldozers and backhoes on the Property back in the 1940s. Appellant Marshall testified that he
has been parking his tractor-trailer on the Property since 1972 and other individuals did the same five or six years before that.
Appellant Marshall’s employer, Ronald Walshak, owner of Walshak Trucking Company, testified that he has been parking trucks
on the Property continuously since 1989.

The Commonwealth Court case of Pietropaolo, Sr., et al. v. Zoning Hearing Board of Lower Merion Township, 979 A.2d 969, 976
(Pa. Cmwlth. 2009), has facts similar to the instant case. In that case, the Commonwealth Court affirmed the Court of Common
Pleas’ and the Zoning Board’s denial of an owner’s request for nonconforming use status. As in the instant case, in Pietropaolo, the
property owner attempted to establish nonconforming use status by presenting testimony of long term parking of equipment on the
property. In both cases, the parking of the equipment was not a permitted use. In the instant case, the Appellants failed to prove
that tractor trailer parking was ever permitted under the Ordinance or that the use predated the current zoning restriction. The
Commonwealth Court explained in Pietropaolo:

A lawful, nonconforming use of a property is a use predating a subsequent prohibitory zoning restriction. Hafner v.
Zoning Hearing Bd. of Allen Twp., 974 A.2d 1204 (Pa. Cmwlth. 2009). The right to maintain a nonconforming use is only
available for uses that were lawful when they came into existence and which existed when the ordinance took effect. Id.
It is the burden of the party proposing the existence of such a use to establish both its existence and legality before the
enactment of the ordinance at issue. Id. “This burden includes the requirement of conclusive proof by way of objective
evidence of the precise extent, nature, time of creation and continuation of the alleged nonconforming use.” Jones v. Twp.
of N. Huntingdon Zoning Hearing Bd., 78 Pa. Commw. 505, 467 A.2d 1206, 1207 (Pa. Cmwlth. 1983) (emphasis added).

Pietropaolo at 976.

The Board also correctly determined that the Appellants failed to prove entitlement to a variance by estoppel. To establish a
variance by estoppel, the property owner must prove:

(1) The municipality’s failure to enforce the ordinance for a long period of time;

(2) that the municipality knew, or should have known, of the illegal use and “actively acquiesced” in the illegal use;

(3) reliance by the owner on the appearance of regularity that the municipality’s inaction has created;

(4) hardship created by cessation of the illegal use; and

(5) that the variance will not be a threat to the health, safety or morals of the community.

Springfield Twp. v. Kim, 792 A.2d 717, 721 (Pa. Cmwlth. 2002). Factors under the variance by estoppel theory must be established
by clear, precise and unequivocal evidence. Id. The mere showing that a municipality has failed to enforce the law for a long period
of time is insufficient in itself. Skarvelis, supra. A review of the facts shows that the Borough objected to the parking of the trucks
on the Property. In 1978, a Memorandum of Opinion of the Pleasant Hills Planning Commission stated that the tenant and the
owner of the Property mutually agreed to ensure that the Property would not be used for the parking of tractor trailers. Therefore,
Appellant Marshall cannot establish by “clear, precise and unequivocal” evidence that he and Hazel Baron both acted in good faith
throughout if they maintain they were unaware of the Borough’s prohibition of the tractor trailer parking.

Based upon the foregoing, the Board’s decision is affirmed and the Appellants’ appeal is dismissed.
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ORDER OF COURT
AND NOW, this 11th day of April, 2013, based upon the foregoing, the Board’s decision is affirmed and the Appellants’ appeal

is dismissed.
BY THE COURT:
/s/James, J.

Williamson & Jefferson, Inc. v.
Township of Upper St. Clair Board of Commissioners

Municipal Planning Code—Effect of Tie-vote Before Council—Decision Contrary to Directed or Implied Requested Revision—
Disregard of Planning Staff

No. S.A. 12-796. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—February 8, 2013.

OPINION
This appeal arises from the decision of the Township of Upper St. Clair Board of Commissioners (“Board”) dealing with an 11-

acre parcel of Property located on Circle Drive in the Deerfield Manor development in an R-1 (Single Family Residential) zoning
district in Upper St. Clair Township. The Property is owned by Williamson & Jefferson, Inc. (“W&J, Inc.”). W&J, Inc. seeks to
subdivide the Property to develop it for single family residential use. The Property was included in a previous 1955 subdivision
plan which depicted a connection between Turnberry Drive and Circle Drive in adjacent Peters Township. That plan was never
fully developed and never recorded. W&J, Inc. first submitted its plan to subdivide the Property in December of 2011. The plan
depicted ten lots and a cul-de-sac at the end of Turnberry Drive. The Upper St. Clair Planning Commission (“Planning
Commission”) recommended approval of that plan by a six to zero vote. However, on March 5, 2012, the Board denied the ten lot
subdivision plan with a three to three to one vote expressing concerns over the number of proposed lots and emergency access. In
April 2012, W&J, Inc., sought approval for an amended plan which reduced the number of lots from ten to six and added an emer-
gency access lane. This amended plan did not include a connection with Circle Drive. The Planning Commission indicated it was
not prepared to vote favorably and the amended plan was tabled. Finally, in July of 2012, the Planning Commission considered
W&J, Inc.’s plan which depicted a connection with Circle Drive. Several residents expressed concerns regarding the traffic
impacts. However, the Planning Commission recommended approval with a four to one vote. The Board considered the newest
connection plan, also known as Resolution No. 1546, at a public meeting on August 6, 2012. They denied the plan with their tie vote
on the motion to adopt the Resolution with a three to three to one vote. It is from that decision that W&J, Inc. appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed an
error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

W&J, Inc. claims that the Board failed to reach a decision with its three to three vote and therefore the subdivision must be
deemed approved pursuant to Section 508(3) of the Municipalities Planning Code (“MPC”). However, the Board correctly deter-
mined that their three to three tie vote constitutes a denial.

It is well settled that, absent a statutory or regulatory provision to the contrary, when an administrative body is equally
divided on the outcome of a matter before the body, the tie vote acts as a denial of the requested relief and the subject
matter under consideration must remain in status quo.

Lamar Advertising GP Co. v. Zoning Hearing Board of Adjustment of the City of Pittsburgh, 977 A.2d A.2d 423, 433 (Pa. Cmwlth.
2010) (quoting from Kuszyk v. Zoning Hearing Bd. of Amity Twp., 834 A.2d 661, 665 (Pa. Cmwlth. 2003)).

In the instant case, there were seven Commissioners at the Board meeting and one of them abstained from the vote. The
Township’s Home Rule Charter requires a majority vote for the Board to take action. It provides:

The action of a majority of the Commissioners present and entitled to vote, unless otherwise stated in this Chapter or in
this section, shall be binding upon and constitute the action of the Board of Commissioners.

Township Home Rule Charter, Section C-406(A).
Three is not a majority of six and therefore those three Board members can not approve the Plan.

However, when the Commissioners denied the cul-de-sac plan, they essentially directed W&J, Inc. to make a subsequent appli-
cation that depicted a connection between those two streets, despite the significant opposition from residents. In failing to adopt
Resolution No. 1546 with a three to three to one vote, the Commissioners disregarded the testimony of their own personnel and
again refused to approve the Plan. They did not cite substantial evidence in support of their denial of the Plan. In Ruf v.
Buckingham Twp., 765 A.2d 1166, 1169 (Pa. Cmwlth. 2001), the Commonwealth Court affirmed the lower court’s order reversing
the denial of a subdivision plan. The Court concluded that the township’s governing body abused its discretion in refusing to grant
certain requested waivers contrary to the recommendations of its civil engineer and public works director. See also CACO Three,
Inc. v. Bd. of Supervisors of Huntington Twp., 845 A.2d 991, 998 (Pa. Cmwlth. 2004).

Based upon the foregoing, the Board’s tie vote on the motion to adopt Resolution No. 1546 constituted a denial of the Plan but
it must be reversed. Therefore, the Township is directed to approve the Connection Plan subject to the appropriate conditions.

ORDER OF COURT
AND NOW, this 8th day of February, 2013, based upon the foregoing, the Board’s denial of the Connection Plan is reversed. The

Township is Ordered to approve the Plan, subject to the appropriate condition.
BY THE COURT:
/s/James, J.
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Commonwealth of Pennsylvania v.
Eric Leon Dennis

Criminal Appeal—Homicide—Sufficiency—Confidential Spousal Communications—Failure to Prove Malice

No. CC 2010-7278. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—January 17, 2013.

OPINION
This is an appeal following the criminal homicide trial and subsequent sentencing of the Defendant. A non-jury trial was held

before this court on November 3, 2011 on the charges of criminal homicide and endangering the welfare of children. Following
careful consideration of the evidence presented at trial, this court found the Defendant guilty of both charges, further finding that
the criminal homicide charge was Third Degree Murder (18 Pa. C.S.A. §2502(c)). Sentencing was delayed so that a pre-sentence
evaluation could be provided to the court. Defendant was sentenced on February 1, 2012 to 20 – 40 years incarceration for the third
degree murder conviction and a consecutive 2-4 years on the charge of endangering the welfare of children, for an aggregate
sentence of 22 to 44 years incarceration. Credit for time already served was granted by this court. A direct appeal followed.

The Defendant presents three (3) areas of alleged error on appeal. First, he asserts that there was insufficient evidence to
support his third-degree murder conviction. Secondly, he argues that his conviction should be overturned because of the insuffi-
ciency of evidence regarding the cause of death of the victim. Thirdly, he alleges that this court committed error by permitting the
Defendant’s wife to testify regarding statements made by the Defendant in contravention of 42 Pa. C.S.A. §5914. A summary of the
facts shall be provided before these issues are discussed in detail.

Factual Summary
On March 24, 2010, almost-three year old Tashaud Thompson died at Children’s Hospital due to complications from a traumatic

brain injury. (T.R. 129). He had been admitted to Children’s Hospital 22 hours before his death after his grandmother, Shelly
Worthy, found him unresponsive and having trouble breathing on the couch of her home. (T.R. 60, 72, 115, 129). The child had been
home alone with Ms. Worthy’s husband, the Defendant, and his two-year old brother, Tuhran, in the hours leading up to the 911
call made by Ms. Worthy. (T.R. 53, 54).

On the morning of March 23, 2010, Ms. Worthy realized that she was out of diapers and needed to go to the store to buy some
for her grandchildren. (T.R. 47). The children had been staying with the Defendant and Ms. Worthy at their home on 225 4th Street
in Clairton while their mother, Allison, was attending school. (T.R. 45, 46). Ms. Worthy left Tashaud and Tuhran with the Defendant
while she walked to a Foodland in Glassport. (T.R. 47, 48). Ms. Worthy did not notice any physical problems with the children, and
specifically with Tashaud, before she left for the grocery store. After Ms. Worthy had left the house, the Defendant called his land-
lord, Ronald Keck, and asked him to drive him to the store to buy diapers. (T.R. 91). When Mr. Keck arrived and picked up the
Defendant and the two small children, the Defendant asked him to go to the liquor store, which opened at 11:00 a.m. (T.R. 91, 103).
The Defendant purchased a fifth of Bankers Club gin at 11:12 a.m. and returned to his home. (T.R. 101-102). Mr. Keck also observed
Tashaud when he drove the child, his brother and the Defendant to the liquor store. He noticed that the child walked to and from
his vehicle and had no marks on his face or body. (T.R. 92-93).

When Ms. Worthy returned home from buying diapers, Tashaud was watching television and eating cereal, and Tuhran was
sleeping. (T.R. 49-50, 54, 80). Again, Ms. Worthy did not notice any physical problems with Tashaud during the brief period that
she was in the home after returning from purchasing diapers. (T.R. 50, 70-71, 80-81). Ms. Worthy left shortly after she had returned
from the store to go into downtown Pittsburgh, where she had an appointment at the Public Defender’s office. (T.R. 53). Ms. Worthy
believes that she left the home a second time at approximately noon (T.R. 53), and that she had only been in the house for 10-15
minutes between her arrival back from shopping and her departure for her trip to downtown Pittsburgh. (T.R. 54). The children
were again left in the sole care, custody and control of the Defendant until Ms. Worthy returned home between 5:00 and 5:30 p.m.
(T.R. 54, 57, 153-154, 163-164).

When Ms. Worthy returned to the house after her trip downtown, she found that the front door was open, but the screen door
was locked. (T.R. 57). Ms. Worthy had to knock on the front screen door to gain entry to the house. (T.R. 58). She knocked for
approximately one minute before the Defendant opened the door. (T.R. 58). Ms. Worthy testified that the Defendant looked as if
he had been sleeping when he answered the door. (T.R. 58). When she entered the house, Ms. Worthy saw Tuhran watching
television and Tashaud lying on the couch, covered to the middle of his body by a blanket. (T.R. 58-59). She thought that Tashaud
was sleeping, and, after playing with his younger brother for a few minutes, she tried to awaken Tashaud to tell him that she
had brought him home a pizza, which he loved. (T.R. 56, 58-60, 70-72). Tashaud was unresponsive to her efforts to awaken him.
(T.R. 60). Ms. Worthy also noticed that Tashaud had suffered injuries when she went to the couch to awaken him. She noticed
“brush burns” or “scars” on both sides of his face near his temples and noticed that he was missing a patch of hair in the front.
(T.R. 71, 83).

Ms. Worthy tried to perform CPR on Tashaud. (T.R. 60-61, 72). She was holding him, trying to wake him and walking around
the house with him in her arms. (T.R. 72). Ms. Worthy questioned the Defendant as to what had happened, and he responded that
he did not know and that he had been asleep. (T.R. 72). The Defendant then called Mr. Keck, the landlord, to ask for a ride to the
hospital because there was something wrong with Tashaud, that he was not breathing. (T.R. 73, 93-94). Mr. Keck told the Defendant
to call 911 immediately. (T.R. 73, 94). Although the Defendant placed the call to 911, Ms. Worthy took over the call when she felt
that he was not communicating clearly to the 911 operator. (T.R. 73-74). While waiting for the paramedics, Ms. Worthy again asked
the Defendant what had happened, and he again replied that he did not know because he had been sleeping. (T.R. 74-75).

The paramedics arrived approximately ten minutes after the 911 call. (T.R. 74). When the paramedics entered the home, they
found Tashaud lying, unresponsive, on the couch with the right side of his face lying against the arm rest of the couch and the left
side of his face exposed. (T.R. 34). The paramedics observed discoloration on his face, with bruising on both sides of Tashaud’s
face, his forehead, and around his eyes. (T.R. 34, 38). They noted that his breathing was agonal, with perhaps 6-8 breaths per
minute. (T.R. 36, 41). One of the paramedics asked the Defendant what had happened to the child, and the Defendant responded
by mumbling something unintelligible, not making sense, and then saying, “He fell.” (T.R. 32, 36). When the EMT asked how far
the child had fallen, the Defendant indicated a shoulder height on the paramedic’s body. (T.R. 32-33). When asked what surface the
child had fallen on, the Defendant said that Tashaud had fallen on grass. (T.R. 33).

Although the paramedics wanted to transport Tashaud to the hospital via helicopter, they were unable to do so because of poor
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weather conditions that afternoon. (T.R. 36-37). The paramedics contacted a UPMC pre-hospital physician as they were transport-
ing the child by ambulance. (T.R. 37). This physician drove out to meet the ambulance on the Homestead High Level Bridge,
entered the ambulance and remained in the back where he attended to the child. (T.R. 37).

Tashaud was taken to Children’s Hospital of Pittsburgh (CHP), where he was ultimately placed in the intensive care unit. (T.R.
114-115). A head CT scan performed at the hospital was “highly abnormal”, showing substantial brain swelling and bleeding in the
brain, on top of the brain and between the skull and the brain tissue. (T.R. 116-117). The CT scan looked so bad that the belief was
that there was nothing the medical staff could do to help Tashaud. (T.R. 128). Physicians at CHP were also able to observe that
Tashaud’s forehead was swollen, that he was missing hair on top of his head and that he had bruises on both sides of his face. (T.R.
121). Tashaud was in critical condition from the time he entered CHP. (T.R. 128). He was placed on life support, but he was not
expected to survive. (T.R. 120-121, 128). His condition deteriorated, and he died of his injuries 22 hours after he arrived at the
hospital. (T.R. 128-129).

The Defendant was questioned by Allegheny County detectives at the Clairton police station on the night of March 23, 2010.
(T.R. 151). The interrogating officer immediately noticed a smell of alcohol on the Defendant’s person. (T.R. 152). When questioned
about the smell, the Defendant acknowledged that he had been drinking that day. (T.R. 152). Although the Defendant initially
denied drinking while he was home with the children, he later admitted that he had consumed one or two shots of gin mixed with
water while he was home with them that day. (T.R. 152-153). The Defendant consented to a search of his home, and officers found
a bottle of Bankers Club gin in a brown paper bag in the cabinet beneath his kitchen sink. (T.R. 106, 109). Of the 1000 milliliters
originally contained in the bottle, 280 milliliters remained at the time the search warrant was executed. (T.R. 106).

Throughout the interview with police, the Defendant changed his version of the day’s events. He initially indicated that he and
the children never left the house, no one came to their house and that the children were fine and nothing was wrong with them.
(T.R. 154). He later indicated that his landlord had picked up him and the children and had driven them to a Glassport grocery
store. (T.R 154). At that point, he denied ever having told the paramedics that the child had fallen. (T.R. 156, 163). He indicated at
some point during the interview process that the child may have fallen down the stairs, but he never provided more information.
(T.R. 161, 166-167). After receiving information about the seriousness of Tashaud’s injuries, he again changed his story, indicating
that his landlord had taken him to a grocery store, a pharmacy and a liquor store, where he admitted that he had purchased gin.
(T.R. 157-158). When questioned specifically as to how Tashaud had sustained his injuries, the Defendant responded that he had
been sleeping and that the children were fine and nothing was wrong with them. (T.R. 154, 155-156, 158).

SUFFICIENCY OF EVIDENCE- THIRD DEGREE MURDER
The Defendant’s first allegation of error is that there was insufficient evidence to find the Defendant guilty of third degree

murder because there was no direct evidence that the Defendant harmed the child. He asserts that the child could have fallen, that
his testimony regarding sleeping through the incident was uncontradicted, and that malice was not proven.

The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
evidence, the appellate court must determine whether the evidence admitted at trial, and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008).

An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The weight of the
evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and to determine the credibility
of the witnesses. When evidence conflicts, it is the sole province of the fact finder to determine credibility and to believe all, part
or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appellate court cannot substitute its judgment for
that of the finder of fact and may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is
so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances. Com. v.
Perez, 931 A.2d 703 (Pa. Super. 2007).

It must also be pointed out that an appellate court’s standard of review of a non-jury trial is to determine whether the findings
of the trial court are supported by competent evidence and whether the trial court committed error in the application of law. Com.
v. Decker, 698 A.2d 99, 100 (Pa. Super. 1997).

There is no requirement that the Commonwealth prove a homicide charge by direct evidence; indeed in many instances, no
witnesses are available to describe the incident which resulted in the death of the victim. Rather the Commonwealth may prove
the homicide by circumstantial evidence. Com. v. Smith, 568 A.2d 600, 602 (Pa. 1989). To establish the offense of third degree
murder, the Commonwealth need only prove, beyond a reasonable doubt, that the defendant killed an individual with legal malice,
i.e., “wickedness of disposition, hardness of heart, wantonness, cruelty, recklessness of consequences, or a mind lacking regard for
social duty.” Com. v. Devine, 26 A.3d 1139, 1146 (Pa. Super. 2011). Malice is established where an actor consciously disregards an
unjustified and extremely high risk that his actions might cause death or serious bodily injury. Id. Furthermore, malice may be
inferred from the use of a deadly weapon on a vital part of the body. Com. v. Seibert, 622 A.2d 361, 364 (Pa. Super. 1993).

In this case, there was ample evidence to support this court’s verdict. The evidence was clear that the Defendant was the only
adult home with the children when Tashaud was injured. (T.R. 54, 92, 153-154, 163-164). All of the credible medical testimony
indicated that the cause of death was not self-inflicted or suffered in an accident such as a fall. (T.R. 132-133, 134-135, 142-143,
181-182, 183-184, 193, 195-197). The medical examiner testified credibly that the manner of death was homicide, meaning inflicted
by another. (T.R. 182, 183-184). The Defendant’s version of events was neither believable nor compelling. While the Defendant’s
assertion that he was napping when the injury occurred was uncontradicted by another witness, it was contradicted by the strong
medical evidence as has been indicated above. The Defendant’s theory that the child must have fallen down the steps while he
was sleeping and then placed himself on the couch and covered himself with a blanket is not medically possible. The exception-
ally severe head trauma that this child suffered would have rendered him incapable of leaving the foot of the stairs, climbing onto
the couch and covering himself with a blanket. (T.R. 134, 196-198).

The credible, uncontradicted medical testimony in this case is that the exceptional forces at work on this child’s brain were not
accidental or self-inflicted. (T.R. 132-133, 134-135, 142-143, 181-182, 183-184, 193, 195-197). They were imposed by another
through either shaking, blunt force trauma or a combination of the two. (T.R. 131-132, 180, 198). Given that the Defendant acknowl-
edged that no one else was in the home while he was caring for the children (T.R. 153-154, 163-164), this court was able to infer
that the Defendant was the perpetrator of the child’s life-ending injuries. The circumstantial evidence in this case proved beyond
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a reasonable doubt that the Defendant killed this child.
The evidence of malice in this case also comes from the medical testimony. The severe nature of this child’s injuries indicate

the “wickedness of disposition, hardness of heart, wantonness, cruelty, recklessness of consequences, or a mind lacking regard
for social duty” required to establish third degree murder. Within 10-15 minutes of this child’s arrival at CHP, a head CT showed
that the whole brain was swollen (T.R. 116) and that there was blood in the brain, on top of the brain and between the skull and
the brain tissue. (T.R. 116-117). All of the ventricles of the brain were swollen shut. (T.R. 118). There was blood between the two
halves of the brain and complete edema/swelling on both sides of the brain. (T.R. 119-120). The CT scans showed an incredibly
abnormal brain and significant trauma. (See Exhibits 16-21). This child’s forehead was spongy and swollen; there was hair miss-
ing on the top of his head; there were bruises on both sides of his face. (T.R. 121). This was clearly not an injury self-inflicted
by a child less than three years old and under 30 pounds. (T.R. 120). Medical testimony excluded normal childhood injuries.
(T.R. 132-133, 134-135, 142-143, 181-182, 183-184, 193, 195-197). Causing such severe injuries to a small child such as this is the
epitome of malice.

CAUSE OF DEATH
The Defendant’s second allegation of error is that the testimony did not support the verdict because the testimony did not prove

how Tashaud was injured and ultimately died. He argues that where evidence supports two inconsistent inferences, it proves
neither. However, when reviewing the testimony of the two medical experts – Dr. Janet Squires, a Children’s Hospital pediatrician
specializing and board certified in child abuse (T.R. 110-112) and Dr. Abdulrezak Shakir, the medical examiner who performed the
autopsy of the body (T.R. 171-172) -- the Defendant’s assertion of inconsistent testimony, theories or inferences is misplaced.

Dr. Squires stated that it was her opinion that Tashaud’s severe head injuries were the result of shearing and rotational forces,
and that there was also some impact because of the bruising to Tashaud’s face. (T.R. 131). She opined that the blunt force trauma
was an impact to the right forehead and left side of his face, and she acknowledged that he did not suffer a fracture. (T.R. 132). Dr.
Squires did not believe that the child could have sustained the injuries himself and stated that Tashaud’s injuries were not consis-
tent with a fall down stairs or from playground equipment. (T.R. 135, 143).

Dr. Abdulrezak Shakir testified in his capacity as a medical examiner with the Allegheny County Medical Examiner’s office.
(T.R. 171). He conducted the autopsy of Tashaud and determined that the cause of the victim’s subdural hematoma was blunt force
trauma to the head. (T.R. 180). He stated that the manner of death was homicide and that Tashaud’s injuries could not have been
accidental or the result of a fall. (T.R. 182, 193). Dr. Shakir also testified that the magnitude of the injury to Tashaud’s brain shows
that it did not result from a fall. (T.R. 193). He stated that there were a multitude of forces moving the brain, which caused the
damage inflicted on Tashaud, including rotational forces. (T.R. 193).

Far from being inconsistent, both of these highly trained physicians testified credibly that both blunt force trauma and rotational
forces, which would be consistent with shaken baby syndrome, were at work to cause Tashaud’s overwhelming brain damage. (T.R.
131-132, 199-200). As they both stated, this was a very complex injury. The fact that they do not agree on whether the rotational
forces or the linear forces were the primary cause of death is understandable given their general experiences in their respective
fields, i.e., Dr. Squires as a child abuse expert, generally sees rotational forces as primary, whereas Dr. Shakir, as a medical exam-
iner, looks at the evidence of bruising and assesses blunt force trauma as primary. What both experts do agree on is as follows:

• Rotational forces were present in the injury. (T.R. 131, 132, 180-181, 193)

• Retinal hemorrhage confirms the rotational forces. (T.R. 130, 182)

• Rotational forces are often associated with “shaken baby syndrome.” (T.R. 136, 185)

• The cause of death is trauma. (T.R. 131, 180)

• There is evidence of blunt force trauma from the brain swelling and bleeding, facial bruising, missing hair and
swollen, mushy forehead. (T.R. 131, 132, 180) 

• A brain injury of this magnitude would lead to the immediate onset of symptoms, including alterations in conscious-
ness level, an inability to stand, walk or function. (T.R. 134, 196-198)

• This is not a normal childhood injury or fall. It could not have been sustained by the child himself. (T.R. 135, 143,
183-184)

Based on the consistent medical opinions offered by the Commonwealth’s experts, this court was able to infer that the brain
injury suffered by Tashaud was caused by another, that the injury consisted of both blunt force trauma and rotational forces, and
that the severe brain trauma caused the little boy’s death. Given that no other adult was present at the time that the injury was
inflicted, other than the Defendant, this court could easily conclude, beyond a reasonable doubt, that the Defendant caused
Tashaud’s death.

SPOUSAL PRIVILEGE
The Defendant’s third allegation of error is that the court erred in permitting the Commonwealth to question the Defendant’s

wife about statements that he had made to her.
A trial court’s rulings on evidentiary questions are controlled by the discretion of the trial court, and an appellate court will

reverse only for a clear abuse of that discretion. Com. v. Viera, 659 A.2d 1024, 1028 (Pa. Super. 1995). An abuse of discretion is not
merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment that is manifestly
unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence on the record. Id. In reviewing a trial
court’s ruling on the admissibility of evidence, an appellate court’s standard of review is one of deference. Com. v. Hunzer, 868 A.2d
498, 510 (Pa. Super. 2005). It is the essence of judicial function to hear or view proffered evidence, including testimony and trial
exhibits, and to decide whether it should be admitted into evidence, or if admitted initially or provisionally, whether it should later
be excluded or disregarded. Com. v. Dent, 837 A.2d 571, 582 (Pa. Super. 2003).

While a spouse may refuse to testify against his or her spouse in a criminal proceeding, there is no such privilege in a criminal
proceeding in which one of the charges pending against the defendant involves murder, involuntary sexual intercourse or rape. 42
Pa. C.S.A. §5913; Com. v. Small, 980 A.2d 549, 561 (Pa. 2009). However, Pennsylvania law also provides that in a criminal proceed-
ing neither husband nor wife shall be competent or permitted to testify to confidential communications made by one to the other,
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unless this privilege is waived upon the trial. 42 Pa. C.S.A. §5914. Section 5914, which is waivable only by the spouse asserting the
privilege, prevents a husband or wife from testifying against their spouse as to any communications which were confidential when
made and which were made during the marital relationship. Com. v. May, 656 A.2d 1335, 1341-1342 (Pa. 1995). For §5914 to apply,
it is essential that the communication be made in confidence and with the intention that it not be divulged. Com. v. Spetzer, 813
A.2d 707, 719 (Pa. 2002). The court will look to whether the spouse making the statement had a reasonable expectation that the
communications would be held confidential. May, supra, at 1342. Even if the privileged testimony is erroneously admitted into
evidence, it is harmless error if it is merely cumulative of other admissible testimony. Small, supra, at 562.

The statements at issue in the instant case were in response to the Commonwealth questioning Ms. Sheila Worthy about statements
made to her by the Defendant regarding Tashaud’s injuries. The Defendant replied to her at the time that he had been sleeping and
he did not know what had happened. (T.R. 72).

There is no indication that the Defendant intended his statements to Ms. Worthy that he had been sleeping and did not know
what happened to Tashaud not be divulged to another person. The Defendant spoke to several people after Tashaud was injured,
including the landlord, the 911 operator, paramedics, and Detective Garlicki. Given that he was the only adult present in the home
when the child suffered injuries, the Defendant certainly must have expected that he would be asked by any of these sources how
the injuries occurred. Even if the statement made by the Defendant to Ms. Worthy is deemed to have been confidential, it was
merely cumulative of other evidence presented at trial of statements made by the Defendant to persons other than Ms. Worthy
regarding how Tashaud suffered his injuries. A violation of Section 5914 does not constitute per se reversible error. Com. v. Reese,
31 A.3d 708, 719 (Pa. Super. 2011). The admission of the testimony can be deemed harmless error if the testimony is merely cumu-
lative of other properly admitted evidence. Id.

Additionally, the Defendant’s entire defense of the charges was based on the assertion that he was asleep when the child was injured
and that Tashaud had suffered a fall unbeknownst to the Defendant. His own defense could constitute a waiver of the §5914 privilege.

CONCLUSION
This court did not commit the alleged errors cited by the Defendant in his Statements of Matters Complained of on Appeal.

There was sufficient evidence, including clear medical testimony, presented at trial to convict the Defendant of third degree
murder. Any error regarding the admission of evidence was harmless. This court’s conviction and sentence should be upheld.

BY THE COURT:
Date: January 17, 2013 /s/Lazzara, J.

Commonwealth of Pennsylvania v.
Harold L. Sankey

Criminal Appeal—Suppression—Waiver—Probable Cause to Arrest—Admissibility of Crime Lab

No. CC 2011-14469. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—January 7, 2013.

OPINION
Mr. Sankey lost his suppression motion. He was found guilty in a non-jury trial and was sentenced. He has appealed. He raises

three straight forward issues: (1) the arrest was made without probable cause; (2) the lab report was inadmissible; and (3) the
evidence was insufficient to convict for following too closely.

PROBABLE CAUSE TO ARREST
The lack of probable cause argument was raised pre-trial, and after an evidentiary hearing with 5 witnesses, the Court ruled

there was “probable cause to arrest Sankey.” Opinion, pg. 2 (July 24, 2012).
The Court has reviewed its previous ruling and the particular themes Sankey advocates in his Concise Statement. Those themes

are credibility based attacks. The Court already decided those believability issues against Sankey. There is no reason to revisit
them here.

ADMISSIBILITY OF CRIME LAB REPORT
His second issue - the lab report was not admissible - deserves a great deal of attention. Some context is necessary. Sankey was

charged with 3 counts of driving under the influence of alcohol or controlled substance and the summary offense of following too
closely. The 3 DUI counts are: (1) driving with a blood alcohol content of .153%; (2) driving after imbibing while incapable of safe
driving where there was an accident resulting in bodily injury; and, (3) driving after imbibing while incapable of safe driving. After
his request to suppress was denied, the Court suggested the case resolve itself by way of incorporating that testimony and, any-
thing else, by stipulation. It “appears” as if everyone was on that page. But, a careful study of the transcript shows otherwise.

MS. GOLDFARB: Your Honor, I believe we’re proceeding at this time by incorporating the suppression hearing tran-
script, and anything else would be stipulated to, which would just be the blood results.

THE COURT: Okay, Mr. Valenti, your thoughts, sir?

MR. VALENTI: Your Honor, the only issues we have are objecting to any - - to incorporating Mr. Sankey’s testimony from
the suppression. He’s allowed to challenge - - the defendant is allowed to challenge at the suppression without waiving
his rights - -

THE COURT: Very well.

MR. VALENTI: - - not to testify. And regarding the - - I presume that the other documents are the drug-testing documents,
the actual affidavit and the lab results?

MS. GOLDFARB: Yeah, just the Crime Lab.
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MR. VALENTI: Okay. And our objections to that are lack of foundation, hearsay and violation of the confrontation clause.

THE COURT: Okay. I issued an order in reference to that matter. What was the date of that order?
I believe it was - -

MR. VALENTI: July 24th, Your Honor?

THE COURT: July 24th.
I believe in that order I make my position and now, this 24th day of July, 2012, motion to suppress is denied. Given

the credibility determinations made, the August 1st, 2012, trial will proceed by way of a jury trial or in a non-jury trial
where the suppression testimony is incorporated. Any remaining matters are done by way of stipulation. So I think my
position is kind of clear.

But with respect to your client’s prior statements, I will not incorporate them if that’s your request.

MR. VALENTI: Yes, Your Honor.

MS. GOLDFARB: Your Honor, we would just ask that they be incorporated, but if the Court is so inclined, we’re ready to
proceed.

THE COURT: Very well.
Does anyone want to make any closing comments?

MS. GOLDGARB: Your Honor, before closing comments, I would just like to put on the record the Crime Lab that’s
involved in this case - -

THE COURT: Very well.

MS. GOLDFARB: - - and make that part of the record.
The defendant’s blood was submitted to the Allegheny County Crime Lab at Lab No. 11-09044. His blood was tested by
Scientist Katrina Lindauer, and it tested positive for alcohol, the BAC .153 percent.

And with that, Your Honor, the Commonwealth would rest.

THE COURT: Mr. Valenti?

MR. VALENTI: We move for a motion of judgment of acquittal under Rule 606 regarding the summary offense of follow-
ing too closely.

Stipulated Non Jury & Sentencing Transcript, pgs. 5-8 (Aug. 1, 2012).1

As evident from this exchange, all 3 parties were not on the same page. The Court through its order of July 24th, reminded
counsel that the case needed to proceed as a jury trial because of the credibility determinations already made. The order also
provided a structure for Sankey to go non-jury. That structure was for a stipulated non-jury trial. Sankey completed his jury trial
waiver and Commonwealth’s counsel pronounced how the case was going to proceed.2 At this point, the Court was in that - stip-
ulated non-jury- frame of mind. So, when Sankey’s “foundation, hearsay and violations of the confrontation clause” objection
was made, it was “white noise”. It just did not register with the Court. The Court then re-read the July order and told counsel
that Sankey’s suppression hearing testimony would not be incorporated. It then asked Sankey’s counsel, “if that’s your request.”
Id., pg. 7. Counsel’s response was, “Yes”. However, no additional mention was made to what we now know was his 2nd request
– eliminate the crime lab report. As the dialogue above demonstrates, the government proceeded to incorporate the suppression
testimony and get the BAC result as part of the record. Id., at pg. 7-8. The Commonwealth surely thought it was allowed to do
so by stipulation. The Court was of the same mind set. However, at the time the BAC result is actually made a part of the record,
Sankey voices no objection at that precise point. Id., pg. 8. Instead, he directs the Court’s attention to his acquittal argument on
the summary violation.

As this review demonstrates, there was no meeting of the minds between the 3 lawyers involved regarding the admissibility of
the crime lab report by stipulation. Since this Court has the ultimate responsibility for determining the admission of evidence it
accepts the negative consequences which come with not being as vigilant as it should have been. However, the same can be said
for both trial lawyers. When the Commonwealth’s lawyer heard Sankey’s objection, there was no push back. For instance, “Judge,
I thought we had a stipulation. To overcome those objections, I will need certain witnesses. So I am asking for a continuance of a
few days, maybe even a few hours.” As for Sankey’s counsel, there are two observations to make. Counsel was trying to “out smart”
the ADA by not discussing his evidentiary based objection to the crime lab report beforehand. His obvious thought was his client
would be better served by springing these objections at the last possible moment. If that was the plan, and his appellate posture
says it was, the execution was lacking.

Some jurists reviewing this transcript would conclude there was no timely objection. While the matter was raised preliminarily,
much like a motion in limine, when the actual BAC result was offered, there was no contemporaneous objection made by Sankey.
See, Commonwealth v. May, 887 A.2d 750, 761 (Pa. 2005) (holding that an “absence of contemporaneous objections renders” an
appellant’s claims waived); and Commonwealth v. Bruce, 916 A.2d 74 (Pa. 2007) (holding that a “failure to offer a timely and
specific objection results in waiver of” the claim).

Our Rules of Evidence are also supportive of the view that waiver has occurred. Rule 103(a) and (a)(2) states “[e]rror may not
be predicated upon a ruling that admits or excludes evidence unless the substance of the evidence was made known to the court
by …motion in limine.” Pa.R.E. 103(a)(2). While Sankey raised the matter, context informs us that the Court was not aware of the
matter. Context also informs us that the Court never made “a definitive ruling on the record” about the crime lab report. Pa.R.E.
103(a)(2). This indecision required Sankey to “renew an objection”. Id.3 This, we know he did not do.

Regardless of the procedure and this Court’s observations regarding wavier, Sankey’s objection, from a purely legal standpoint,
has merit. A crime lab report is testimonial and subject to the rigors of the confrontation clause. Our United States Supreme Court
reached that determination in a trilogy of cases; Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L.Ed.2d 177 (2004);
Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S. Ct. 2527, 174 L.Ed.2d 314, 322 (2009); and most recently and DUI specific,
Bullcoming v. New Mexico, __ U.S.__. 131 S. Ct. 2705, 180 L.Ed.2d 610 (2011). Pennsylvania’s experience is similar. See,
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Commonwealth v. Allshouse, 985 A.2d 847 (Pa. 2009) (“Allshouse I”); Commonwealth v. Barton-Martin, 5 A.3d 363, 368 (Pa. Super.
2010) (“In this matter, Appellant argues that pursuant to Melendez-Diaz, the admission of her BAC test result, without establish-
ing the unavailability of the laboratory analyst, was a violation of her Sixth Amendment right to confrontation and therefore an
error of law…We agree.”), reargument denied, 2010 Pa.Super. LEXIS 3832 (2010), appeal denied, 2011 Pa. LEXIS 2302 (Pa. Sept.
27, 2011); Commonwealth v. Yohe, 39 A.3d 381 (Pa. Super. 2012), appeal granted, 2012 Pa. LEXIS 1987 (Pa. Aug. 28, 2012) (The
issue is “[w]hether the Commonwealth’s decision not to call the individual who physically performed a blood analysis of
[p]etitioner’s blood violated [p]etitioner’s rights under the Confrontation Clause.”).

The conclusion that the crime lab report should not have been admitted may have won Sankey a battle (assuming, of course
waiver is disregarded), but it does not win him the war. The improperly admitted BAC report would serve as the basis to reverse
his conviction on Count 1 alone. What Sankey has not considered are the two other convictions for DUI.4 The Court found him guilty
of those two charges but decided to sentence him only at Count 1. Considering a new trial may be granted on Count 1, the Court’s
entire sentencing scheme has been disrupted. As such, if error is found regarding the crime lab report, the entire case should be
remanded for a new sentencing hearing on Counts 2 and 3.5

SUFFICIENT EVIDENCE – FOLLOWING TOO CLOSELY
Sankey’s final argument is that there was an insufficient amount of evidence presented to sustain the guilt determination for

following too closely. Title 75, Section 3310 sets forth Pennsylvania’s violation for following too closely. It states: “[t]he driver of a
motor vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of the
vehicles and the traffic upon and the condition of the highway.” 75 Pa.C.S.A Section 3310(a). Upon review of the facts with a nice
assist from case law, the Court is convinced the Commonwealth’s evidence has proven Sankey guilty.

Our Superior Court has provided ample guidance for a trial court to determine the sufficiency of the government’s evidence on
a following too closely accusation. The decisions of Commonwealth v. Phinn, 761 A.2d 176 (Pa. Super. 2000), Commonwealth v.
Bybel, 779 A.2d 523 (Pa. Super. 2001) and Commonwealth v. Tarrach, 42 A.3d 342 (Pa. Super. 2012) serve as this Court’s founda-
tion. In Phinn, the officer testified that the vehicle was traveling so close to an 18-wheeler on Interstate 80 that “you wouldn’t have
been able to fit a motorcycle between them.” 761 A.2d at 178. Because such evidence “bespeaks [of the] hazard within the contem-
plation of Section 3310(a),” the Court ruled the stop of the car was lawful. Id., at 180. In Bybel, the officer testified the accused
could not have avoided a collision if the tractor trailer had to suddenly stop. This “tail-gating” “defied reason and prudence” when
traveling “at such a high rate of speed.” 779 A.2d at 525.

Phinn and Bybel are traditional “tail-gaiting” cases without a collision. Here, we had a crash. Sankey’s vehicle hit the car it was
following as that car slowed to turn. Does this make the rationales from Phinn and Bybel evaporate and allow Sankey to escape
responsibility? No, it does not. In Tarrach, the Court sustained the conviction for following too closely in a collision case. There a
vehicle was slowing down at an intersection and was hit from behind. The force was so great, the rear window shattered and the
rear bumper was almost compressed into the back seat. 42 A.3d at 348. The car causing the damage drove away.

The present facts are similar enough to Tarrach for this Court to align with its conclusion that the evidence was sufficient. Mr.
Hamilton, the driver of the other car, credibly testified that as he was driving on Fox Chapel Road, he first noticed Mr. Sankey’s
vehicle “closing on me very fast,” SHT, pg. 10. Hamilton slowed down as his turn was coming up and the Sankey “vehicle came
right up on me and then backed off.” Id. Fifty yards later, with his turn signal on, Hamilton began his right turn onto South Drive.
He did not complete it. He got rear ended by Sankey. Id.

“[T]he purpose of the statute is to prevent accidents.” Tarrach, 42 A.3d at 348. Sankey’s intoxication prevented him from exer-
cising the necessary reason and prudence that we expect of all operators of a motor vehicle. Sankey’s inability to gauge the obvious
risks caused the accident. His conviction for following too closely is more than supported by the evidence.

BY THE COURT:
/s/Williams, J.

1 This transcript was docketed on October 22, 2012 and carries a tracking # of T12-1730.
2 “Your Honor, I believe we’re proceeding at this time by incorporating the suppression hearing transcript, and anything else would
be stipulated to, which would just be the blood results.” pg. 5
3 The Superior Court’s opinion in Blumer v. Ford Motor Co., 20 A.3d 1222 (Pa. Super. 2011) is quite instructive on the precise matter.

“In 2001, Pa.R.E. 103(a) was amended to add the following paragraph: ‘Once the court makes a definitive ruling on the
record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to
preserve a claim of error for appeal.’ Id. The amendment to Pa.R.E. 103(a) is identical to the amendment to F.R.E. 103(a)
that became effective on December 1, 2000. Pa.R.E. 103(a), Comment.

Consistent with the above amendment to Pa.R.E. 103(a), a motion in limine may preserve an objection for appeal without
any need to renew the objection at trial, but only if the trial court clearly and definitively rules on the motion. Pa.R.E. 103,
Comment (“A ruling on a motion in limine on record is sufficient to preserve the issue for appeal, without renewal of the
objection or offer at trial.”); Trach v. Fellin, 2003 PA Super 53, 817 A.2d 1102, 1107 n. 3 (Pa. Super. 2003) (en banc).
Conversely, if the trial court defers ruling on a motion in limine until trial, the party that brought the motion must renew
the objection at trial or the issue will be deemed waived on appeal. F.R.E. 103, Advisory Committee Notes — 2000
Amendments (“[W]hen the trial court appears to have reserved its ruling or to have indicated that the ruling is provisional,
it makes sense to require the party to bring the issue to the court’s attention subsequently.”); Id. (citing United States v.
Valenti, 60 F.3d 941, 945 (2d Cir. 1995) (“Valenti’s briefs and appendix contain no indication that he renewed at trial his
request for a ruling, a step clearly required when the trial judge had earlier stated that he would reserve judgment until he
heard the trial evidence. The failure to renew the objection constituted a waiver of the objection.”); see Markham v. Nat’l
States Ins. Co., 122 Fed. Appx. 392, 397 (10th Cir. 2004); Douthit v. Jones, 619 F.2d 527, 538-39 (5th Cir. 1980). [f.n. 3]”.

f.n. 3 Because the amendment to Pa.R.E. 103(a)(2) is modeled after the amendment to F.R.E. 103(a)(2), we find strong
guidance in federal case law interpreting, and the Committee Notes accompanying, the amendment to F.R.E. 103(a)(2).

Blumer, 20 A.2d at 1232 (emphasis added).
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4 Sankey’s Concise Statement makes no mention of a sufficiency challenge to Counts 2 or 3. “Any issues not raised in a 1925(b)
statement will be deemed waived.” Commonwealth v. Hill, 16 A.3d 484, 491 (Pa. 2011) (emphasis supplied by Hill opinion) (refer-
encing the seminal case on this topic, Commonwealth v. Lord, 719 A.2d 306, 309 (Pa. 1998).
5 To the extent Sankey clears the waiver hurdle and may push a sufficiency based challenge to Counts 2 and 3, those claims should
not succeed. The elements of Count 2, a Section 3802(a)(1) violation, are: the accused was driving, operating, or in actual physical
control of the movement of a vehicle during the time when he or she was rendered incapable of safely doing so due to the consump-
tion of alcohol. Count 3 has the same elements. The only difference between the two counts, as reflected in the Information, is that
Count 2 sets forth some sentencing enhancement facts, (injury, death or damage). Let’s address that sentencing fact first. Sankey’s
vehicle crashed into the rear of another car. Suppression Hearing Transcript, (“SHT”) pg. 10 (May 10, 2012). There was damage.
“The back was crushed.” Id. There was about “six thousand some dollars” in damage. SHT, pg. 15. The facts further show Sankey
was driving the car. A trained officer had interaction with him. An odor of alcohol was present. “I smelled alcohol on the other driver.”
SHT, pg. 13. Sankey’s performance on the field sobriety exercises was not great. The accident itself lent a great deal of credence
to the officer’s conclusion that Sankey was not capable of safely operating a motor vehicle. This collection of evidence, plus the
favorable inferences the government receives as verdict winner show a sufficient amount of evidence to support the guilt deter-
mination at Counts 2 and 3.

Commonwealth of Pennsylvania v.
Christopher Thomas

Criminal Appeal—Sentencing(Discretionary Aspects)—Weight of the Evidence—RRRI—Time Credit—Recusal—Opinion Evidence

No. CC 2011-01010, 2011-09188. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—January 14, 2013.

OPINION
September of 2012 saw this Court conduct a non-jury trial on multiple counts of burglary.1 The Commonwealth’s evidentiary

presentation was followed by the defense resting without presenting any evidence. This Court then found Mr. Thomas guilty of the
8 counts he was accused of committing. Thomas chose to immediately proceed to sentencing. The Court complied with his desire
and on September 13th, imposed a 1-2 year jail sentence at each count. Each sentence was made consecutive to the previous one.
In the aggregate, his sentence as no less than 8 years but no more than 16 years in jail followed by a 20 year term of probation.2

A week later, Thomas’ counsel filed a post-sentence motion. The content prompted this Court to allow Thomas to supplement
its motion and directed the Commonwealth to file responses. Thomas supplemented its previous filing on November 20th. The
government’s initial response of October 26, 2012 was focused on the sentencing based claims raised by Thomas. The government
response of December 17, 2012 addressed the non-sentencing claims raised by Thomas. Given the Court’s previous directive to
separate the claims, this opinion will continue with that division.

SENTENCE
Thomas raises four (4) claims based upon what did and did not happen at the sentencing hearing.

RRRI Thomas takes issue with this Court for not conducting “a full and proper inquiry into the defendant’s eligibility”.
PSM, pg. 5, paragraph 16 (Sept 20, 12). This failure, according to him, entitles him “to a new sentencing hearing.” Id. Based
upon the following discussion, the Court will grant a limited sentencing hearing designed solely for purpose of determining
RRRI eligibility.

Attached to the government’s October 26th response is a certified copy of Thomas’ conviction for simple assault. According to
the government, this conviction would make him ineligible for a RRRI sentence. Memorandum in Response to Post Sentence
Motion, paragraphs 5-10 (Oct. 26, 2012). The government claims this conviction does not satisfy the eligibility requirements of the
RRRI statute. Section 4503 defines “eligible offender” as one who “[d]oes not demonstrate a history of present or past violent
behavior.” 61 Pa.C.S. Section 4503. Thomas’ simple assault conviction would not satisfy the criteria of “present violent behavior”.
It is 12 years old. Would it satisfy the definition of “past violent behavior”? It may. It may not.3

The present record does not help push the ball in either direction. The “evidence” at the sentencing hearing is a bit foggy on
his criminal history. Contributing to this uncertainty was Thomas’ desire to be sentenced immediately without the assistance of a
pre-sentence report. The Court feels a pre-sentence report will be of great value to the issue it must confront and one will be
ordered. Both parties should be able to make cogent arguments on his eligibility for a RRRI sentence with the assistance this
document should provide.

The Court is also a bit hesitant to deny a statutorily required alternative sentence through judicial notice under Rule 201 of our
Rules of Evidence. The trial is over and the facts have been decided. So, in a way, the post-sentence arena has some similarities to
an appeal. While taking judicial notice of facts in the appellate field has been approved, Commonwealth v. Tau Kappa Epsilon, 609
A.2d 791 (Pa. 1992); Pa.R.E. 201(f)(“[j]udicial notice may be taken at any stage of the proceeding.”), this Court is just not comfort-
able doing it in this case based upon this record.

Time Credit
The 8 burglary convictions were separated by 2 Informations with 2011 docket numbers. Case #1010 had 1 count of burglary.

Case # 9188 had 7 counts of burglary. He seeks credit in one case and a corrected amount of credit in another.
a) 201101010 Thomas claims he is entitled to 631 days credit. PSM, pg. 5, paragraph 17. The guideposts of his calculation are

his arrest date (Dec 21, 2010) and the conclusion of his trial (Sept 13, 2012.) Attached to the government’s initial response is
Exhibit B. It provides a commitment date (i.e. arrest date) of Dec 21, 2010. No one questions the conclusion of his trial and
sentencing date was Sept 13, 2012. As such, both sides agree on the start and finish dates. And, it appears, both sides agree that
this time gap is 632 days.
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The Court’s sentencing order and its amended sentencing order, both docketed on September 13, 2012, does not show any time
credit calculation.4 That was error under the time credit statute, 42 Section 9760, and it will be corrected to reflect 632 days of time
credit in the order that accompanies this post-sentence opinion.5

b) 201109188 Thomas claims he is entitled to time credit from the date of his arrest, June 28, 2011 through the conclusion of
his trial, September 13, 2012. This is a span of 442 days. PSM, pg. 6, paragraph 20. The government is, for the most part, in agree-
ment. The information it relies upon sets the offense date as June 30, 2011, a difference of 2 days. This difference then appears in
the government’s argument that “the total number of days he should receive is 440.” Memorandum in Response to Post Sentence
Motion, paragraph 18 (Oct. 26, 2012).

The Clerk of Courts file reveals the following information on when Thomas was apprehended on these 7 counts of burglary with
various offense dates from August 25, 2010 to December 1, 2010. The Criminal Complaint was filed on June 28, 2011. The docket
transcript, which reflects the activity of the matter at the magisterial level, shows Thomas was arrested for multiple counts of
burglary on June 29, 2011. This record carries a high degree of reliability. The Court will use June 29, 2011 as the start date for
time credit calculation purposes. With his arrest date being June 29, 2011 and his sentencing date being September 13, 2012, this
equals a span of 441 days.

The sentencing order for this case reflects a different conclusion. It says:

Confinement location: Allegheny County Jail,

Start date: 12/21/2010 End date: 9/13/2012 Days credit: 633

With 8 counts and 2 different Informations, it is understandable how the Court’s staff juxtaposed the credit from the Information
with the single count to this Information. Nevertheless, the error was caught and the Court’s order addressing all of the post
sentence motions will modify this aspect of the Court’s September 13, 2012 sentencing order to reflect credit for 441 days not 633.
Abuse of Discretion at Sentencing Thomas argues this “Court imposed a 20 year probation without setting forth any
reasons… justifying…such a lengthy period of probation.” PSM, pgs 4-5, paragraph 15 (Sept. 20, 2012).

Without knowing the facts, 20 years of probation is a long time. However, this was just not a burglary. It was 8 burglaries. Each
burglary was graded as a second degree felony punishable by no more than 10 years. At each count, he will be under supervision
for 4 years; the first 2 under strict supervision in a jail setting, followed possibly by parole and then 2 years of community super-
vision. So, for each case, his sentence is 40% of the maximum allowed. His criminal history is extensive. While his convictions
amount to a score of 5 and the jail aspect of his sentence was consistent with a guidelines range of 12-18 months, the sheer volume
of his interaction with law enforcement was a contributing factor to the Court wanting this 34 year old to be supervised upon his
return to society. When that occurs, Thomas will be in his early to mid 40’s, perhaps that length of time removed from society will
effectuate change in Thomas. Maybe it won’t. If either situation presents itself - change or reticence - the Court’s probationary
sentence will allow other sentencing goals to be satisfied. The Court has created incentive for Thomas. Stay employed, crime free
and drug free for 5 years and the Court would entertain terminating his probation. TT, 232. The Court feels there were sufficient
reasons for 20 years of probation for 8 separate burglaries.

TRIAL
Thomas advances four arguments that he believes entitles him to “a new trial.” PSM, pg. 6, WHEREFORE clause (Sept 20,

2012). A discussion of each follows.

Recusal Thomas says this Court “should have recused itself prior to the start of trial”. PSM, pg. 3, paragraph 11. “It is
well-settled that a party seeking recusal…must raise the objection at the earliest possible moment or that party will suffer the
consequence of being time barred.” Commonwealth v. Stafford, 749 A.2d 489, 501 (Pa. Super. 2000); see also, Commonwealth v.
Boyd, 835 A.2d 812 (Pa. Super. 2003); Commonwealth v. Pappas, 845 A.2d 829 (Pa. Super. 2001). The Court has reviewed the trial
transcript. From the start of the trial until the defense makes her motion for judgment of acquittal, there is no request from the
defense to have a different jurist hear this case. This review convinces the Court that Thomas never asked for recusal. Additional
support for this conclusion is Thomas’ failure to designate the exact spot in the record where he asked to be tried before a different
jurist. The recusal issue has been waived.

Weight of Evidence Thomas’ entire argument is repeated verbatim for reasons which will become obvious.

“The defendant contends that the verdict was against the weight of the evidence at least as to some (if not all) of the
counts.”

PSM, pg. 4, paragraph 13; Supplemental PSM, pg. 4, paragraph 14 (Nov 20, 2012).
Our Rules of Criminal Procedure dictate that weight of the evidence claims must be raised with the trial judge. Rule 607

allows for such claims to be made orally at any time before sentencing, by written motion at any time before sentencing or in a
post-sentence motion. Pa.R.Crim.P. 607(A). Thomas did not raise the issue before sentencing. He did include the aforementioned
language in his post-sentence motion and, he repeated that language in his supplemental post-sentence motion.6 While Rule
607(A) has been complied with, motions must also comply with other requirements imposed by our Rules of Criminal
Procedure. Rule 575 states each motion “shall state with particularity the grounds for the motion [and] the facts that support
each ground…” Pa.R.Crim.P. 575(A)(2)(c). Conspicuously absent from Thomas’ motion is any legal grounds and any facts linked
to those grounds.

In addition, the Court takes guidance from the holding in Commonwealth v. Seibert, 799 A.2d 54 (Pa. Super. 2009). The Seibert
court concluded a weight claim was too vague where the defendant’s assertion of error was that the jury’s verdict was “against the
weight of the credible evidence as to all of the charges”. Thomas’ weight claim is almost a mirror image.

For the reasons listed, the weight claim is waived.

Opinion Evidence Thomas claims error with an evidentiary ruling this Court made. According to him, “various police
officers”7 testified to “an apparent modus operandi” that was essentially their own personal opinion that was not based upon facts
that each witness personally observed. PSM, pg. 4, paragraph 14; Supplemental PSM, pg. 4, paragraph 15 (Nov 20, 2012). Had this
evidence not been presented Thomas feels a different result would have occurred “on at least some of the charges.” Id.,
Supplemental PSM.8
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Thomas makes specific reference to the testimony of Detective Pashel. Det. Pashel was the last of 20 government witnesses.
He has been a police officer for 19 years, the last 12 with the burglary squad. TT, 144. He was eventually assigned to investigate
all of these burglaries because he and his colleagues “noticed a trend”. Id. He was then asked by the prosecutor if the reason for
the assignment was the similarities between the cases. He answered, “yes, identical MO.” TT, 145. The objection and the Court’s
rationale follow.

“MS. WEYANDT: Objection, Your Honor.
The witness is offering a legal conclusion.

THE COURT: I don’t believe it is a legal conclusion. If someone has a big rock and knocks out the glass front door and
the glass is sitting usually within feet of the entryway, and they go in and have on a black outfit, and they snatch the phones
out of the wall the same way, and they exit through the glass that they came in through, I believe that is a signature. Now,
whether it is the same person -- But I believe it is a very homogenous set of facts.

MS. WEYANDT: Your Honor, unless the witness offered those types of facts you just described, if Miss Carroll were to
make the argument regarding a similar MO in closing, that that would be appropriate.

THE COURT: I can’t bar this detective’s interpretation of overlapping factual similarities and set of events. I mean, that
doesn’t mean it is true or that I have to take it as fact. That’s the impression he formed of the dynamics.

MS. WEYANDT: Your Honor, officers’ opinions, unless they are testifying as experts, are inadmissible.

THE COURT: Even lay people can give opinions if it is about common sense, and to me this is common sense. If some-
one breaks into eight telephone stores using a big rock, and throws it through the window, goes in through that window,
and exits through that window, after snatching up phones and telephone related equipment, to me that’s a signature.
Whether I have to believe that the same person did all of them, perhaps it is a coincidence. Perhaps it is not. I can’t
preclude him from telling what someone with 19 years of experience concludes…. I believe he has great experience which
allows him to make some opinions about what he believes based on his unique set of experiences. How can I say a
burglary detective can’t draw conclusions or give opinions about burglary? Overruled.”

TT, 145-147.

Our Rules of Evidence allow for opinion testimony from a witness. Rule 701 says:

If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those
opinions or inferences which are rationally based on the perception of the witness, helpful to a clear understanding of the
witness’ testimony or the determination of a fact in issue, and not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.

Pa.R.E. 701. Det. Pashel perceived the facts of each incident through his assignment to investigate all of these burglaries. His
perception was then relayed to the fact-finder as it had to determine whether the government’s proof was satisfactory for guilt.
There was nothing scientific or technical about it and was not driven by the “specialized knowledge” that is disallowed under this
rule. The Court sees this testimony as part of a family of situations where a police officer is allowed to express an opinion based
upon his perception of events. See, Commonwealth v. Davies, 811 A.2d 600 (Pa. Super. 2002)(lay opinion of drug induced intoxica-
tion admissible under Pa.R.E. 701); McKee v. Evans, 551 A.2d 260 (Pa. Super. 1988)(police officer could testify as to his opinion as
to the point of impact in a car crash); Commonwealth v. Neiswonger, 488 A.2d 68 (Pa. Super. 1985)(Opinion regarding ability to
safely operate a motor vehicle allowed). There was no error in admitting this lay opinion.

Sufficiency Thomas makes the generic assertion that “there was insufficient evidence to prove beyond a reasonable doubt
that the defendant committed all 8 burglaries.” PSM, pg. 4 paragraph 12 (Sept 12, 2012); SPSM, pg. 4, paragraph 12 (Nov 20, 2012).
He adds some specificity by referencing his argument made at the close of the Commonwealth’s case. SPSM, pg. 4, paragraph 13.
The Court has reviewed those arguments. They are not persuasive. The Court’s review of the evidence consumed 13 pages of tran-
script. Each burglary conviction was supported by a sufficient quantity of quality evidence.

BY THE COURT:
/s/Williams, J.

1 The Court granted judgment of acquittal on an attempted burglary accusation. Trial Transcript (“TT”), pgs. 194-195.
2 The probation term is stated in its aggregate form. At each count, Thomas is to serve a 2 year term.
3 Both counsel may get some ammunition for their argument from other areas of Pennsylvania law that define “violent crimes”,
such as: Section 9714(g) of Title 42 – sentences for second and subsequent offenses; Section 9711(d) of Title 42 – sentencing
procedure for murder of the first degree; Section 6105(b) of Title 18; see also, 61 Pa.C.S.A. Section 4503(3)(a defendant is an
eligible offender if the “has not been found guilty of or previously convicted of or adjudicated delinquent for or an attempt or
conspiracy to commit a personal injury crime”; 18 P.S. Section 11.103 (defining “personal injury crime” to include those found in
Title 18 Pa.C.S. Chapter 27.
4 With a sentence of 1-2 years imposed at case #1010, he will be 98 days shy of “maxing out” as of the date sentence was imposed.
Of course, by the time this opinion is published, those 98 days will have passed as well.
5 In review of this case’s procedural history, the Court notes nominal bond was granted on June 21, 2012 after asking for such relief
in a June 15, 2012 motion. This fact raises a question that will remain unanswered because it is not before the Court. That ques-
tion is: does the granting of nominal bond in this situation stop the time credit bank from accumulating days to be later used for
credit against one’s sentence?
6 Despite having 60 days to add some clothes to the “against the weight” skeleton, Thomas felt naked was the way to go.
7 The use of the word “various” implies that more than one officer testified by way of opinion regarding “modus operandi”.
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The Court has reviewed the entire transcript. Eighteen (18) police officers testified. The present objection was made only once.
Without a contemporaneous objection being made to the admission of evidence any argument about it is waived. Commonwealth
v. May, 887 A.2d 750, 761 (Pa. 2005) (holding that an “absence of contemporaneous objections renders” an appellant’s claims
waived); and Commonwealth v. Bruce, 916 A.2d 74 (Pa. 2007) (holding that a “failure to offer a timely and specific objection
results in waiver of” the claim). Our Rules of Evidence are also supportive of the view that waiver has occurred. Rule 103(a) and
(a)(1) state “[e]rror may not be predicated upon a ruling that admits … evidence unless … a timely objection…appears of
record…”. Pa.R.E. 103(a)(1).
8 The lack of specificity, once again, invades this motion. If testimony from Officer A was admitted and only pertinent to charge 5,
counsel must make the effort to link the alleged inadmissible evidence to the particular charge it impacts.

Commonwealth of Pennsylvania v.
Thomas Tyma

Criminal Appeal—Sufficiency—Weight of the Evidence—Indecent Assault

No. CC 201111977, 201107833, 201104600, 201104424, 201102564, 201102583, 201102031, 201102032, 201102034. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 15, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on May 24, 2012. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant, a rheumatologist, was charged with 21 counts each of Indecent Assault1 and Harassment2 at the above-captioned

informations3 in relation to his repeated fondling of the breasts (and in two [2] instances, the pubic area and buttocks) of 20 of his
female patients. Prior to trial, one (1) count each of Indecent Assault and Harassment were nolle prossed and one (1) count of
Indecent Assault and three (3) counts of Harassment were withdrawn by the Commonwealth. Following a bench trial held before
this Court in March, 2012, the Defendant was adjudicated guilty at all remaining charges. On May 24, 2012, he appeared before
this Court and was sentenced at Count 1 (Indecent Assault) of CC 201102034 to a term of imprisonment of 60 days and one (1) year
of house arrest. He was also sentenced to 11 concurrent terms of two (2) years of probation. Timely Post-Sentence Motions were
filed and were denied by this Court on June 26, 2012. This appeal followed.

On appeal, the Defendant challenges the weight and sufficiency of the evidence and raises two (2) claims of the ineffective assis-
tance of counsel. Because the ineffective assistance claims are properly deferred until collateral review, Commonwealth v. Grant,
812 A.2d 726 (Pa. 2002), they will not be addressed. The remaining issues are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant challenges the sufficiency of the evidence because “each alleged act must be considered on its own” and

because there was no evidence of sexual gratification presented. These claims are meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

The Pennsylvania Crimes Code defines Indecent Assault as follows:

§3126. Indecent assault

(a) Offense defined. – A person is guilty of indecent assault if the person had indecent contact with the complainant,
causes the complainant to have indecent contact with the person or intentionally causes the complainant to come into
contact with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant and:

(1) the person does so without the complainant’s consent;

18 Pa.C.S.A. §3126(a)(1).

Briefly, the evidence presented at trial established that over varying periods of time, the Defendant was treating the 20 victims
for medical conditions such as rheumatoid arthritis, fibromyalgia and lupus, etc. During exams when the Defendant was not
accompanied by a physician’s assistant, the Defendant would ask the patient to lie back on the table and would place his hand under
their shirt and caress their breasts. The Defendant did not use a stethoscope or in any manner indicate a medical reason for the
touchings. The women described the touching as “cupp[ing]”, “rubb[ing]” “grabb[ing]” and “caressing” (Trial Transcript, pp. 39,
68, 169) and all of them knew immediately that the touchings were not medically appropriate. Additionally, he also touched the
pubic area of one victim (T.T. p. 243) and rubbed the buttocks of another for five (5) to ten (10) minutes following an injection (T.T.
p. 190). Whenever an assistant or nurse was in the room, the Defendant did not touch their breasts in the same manner.
Additionally, all of the victims had, either before or after their treatment with Dr. Tyma, seen another rheumatologist, and all
testified that no other doctor had ever touched their breasts for any reason.

This evidence is clearly sufficient to support an element of sexual gratification and, thus, the convictions for Indecent Assault.
Although the Defendant now appears to argue that one must explicitly state that the touching is being done for the purpose of
sexual gratification, there is no case law to support that proposition. Instead, our courts have held that the fact-finder may infer
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the element of sexual gratification from the location of the touching and an absence of a medical reason for the touching. G.V. v.
Department of Public Welfare, 52 A.3d 434, 439 (Pa.Cmwlth. 2012). The Defendant argues that his expert witnesses opined that
touching of the breast is necessary for a heart exam, however, as discussed more fully below, this is a mischaracterization of their
testimony and the evidence. Rather, one of the Defendant’s experts, Dr. Chester Oddis conceded that the touchings described by
the victims were medically inappropriate (T.T. p. 310).

Given the area of the touchings (breasts, pubic area and buttocks) and the clear absence of any medical reason for those
touchings, this Court was well within its discretion in inferring the element of sexual gratification. See G.V., supra. This claim
is meritless.

The Defendant also argues that the evidence was insufficient to support the convictions because “the fact finder noted that none
of these victims, testifying separately, would have been believed by a jury” (Defendant’s Concise Statement of Matters Complained
of on Appeal Pursuant to Rule 1925(b), p. 2). However, this issue is a gross misstatement of this Court’s remarks and the context
of its findings.

At the conclusion of the trial, this Court discussed the evidence as follows:

THE COURT: Now, I agree with Mr. Levenson that all of these people had multiple ailments and had multiple problems.
However, I think you chose these people because they were depressed or they were anxious. Because none of these
victims standing alone in the trial would probably have been believed by a jury. Now, I have to weigh – well, something
else I want to add. Almost every one that testified, almost all of these victims said that they thought that they would not
be believed. And I disagree with Mr. Levenson. They almost all testified that they knew right away that something was
wrong. They went to the car and told their husband. They got home and called their mother. They all knew something was
wrong with your actions that made them hesitate.

(T.T. p. 411).

Contrary to the Defendant’s argument, this Court did not say that the victims would not be believed by a jury. As a careful read-
ing of this Court’s remarks reflects, this Court stated its finding that the Defendant chose these particular women to victimize
because their multiple conditions and medical histories would afford him an argument that they were not to be believed. This Court
considered the charges against each woman individually and found in each instance that the evidence was sufficient to support the
charge(s). This claim must fail.

2. Weight of the Evidence
The Defendant also avers that the verdict was against the weight of the evidence because his expert witnesses testified that

there was no improper touching. This claim is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 2012 WL 5359264, p. 6 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

The Defendant’s challenge to the weight of the evidence is based solely on his expert witnesses. Essentially he argues that
because the experts testified that touching of a breast is necessary during a heart exam, his fondling of the women was appropriate.
As with the issues above, this argument represents a disconnect from the actual testimony presented at trial.

It is true that Drs. Emilio Gonzales and Chester Oddis testified that touching a patient’s (left) breast is necessary during a heart
examination. However, they also opined that the touching described by the women here – touching of a caressing, fondling and
grabbing nature – is different than the kind of touching necessitated by listening to the patient’s heart and is medically inappro-
priate (See T.T. pp. 296-97, 310-12).

As this Court stated at the conclusion of the trial:

THE COURT: Doctor, I am going to kind of go backwards a little bit. Dr. Oddis did testify as to the proper way to do a
heart examination, and he based his opinion of your behavior solely on your notes. I would point out that I would guess
that assuming you had touched these women inappropriately, you would not have made that a part of your hospital records
and said, and then I was done, I grabbed her left breast. I don’t know this would have been a part of your notes. So, his
opinion, although good and valid, was only based on your notes.

Dr. Gonzales also testified to the proper way to do this examination. And I have some things that I think about. For
instance, all of the people that testified had multiple illnesses and had gone to multiple doctors, including other doctors
in your practice. And I wondered why Dr. Stupi and Dr. Mathie, none of the other doctors that these women had visited
had touched them in the same way that you had.

There is a difference between moving a breast to get a heartbeat and there is a difference between grabbing and touch-
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ing. There was a different examination that you performed in almost every case where a third party was not present. The
one woman said that when Allison was there, she kept her head down and didn’t look up. Mr. Levenson and I have a
difference of opinion as to how many times this happened, but I said I will at least give him two.

Interestingly, none of these women said you had a stethoscope on them when you were toughing them. It was either
around your neck or in your other hand. Sometimes you touched them on top of the clothing and sometimes underneath
the clothing but over the bra. And sometimes under the bra.

(T.T. p. 409-10).

Clearly, the record reflects that the Defendant’s argument is meritless. The Defendant’s presentation of essentially useless
experts – since their testimony was based on the self-serving and incomplete notes created by the Defendant – does nothing to
alter the weight of the evidence presented at trial and is not a basis for overturning the verdict. The verdicts were not contrary
to the evidence presented at trial, and they do not “shock the conscience” so as to require a new trial. As such, this Court was
well within its discretion in denying the Defendant’s Post-Sentence Motion directed to the weight of the evidence. This claim
must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on May 24, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: January 15, 2013

1 18 Pa.C.S.A. §3126(a)(1)
2 18 Pa.C.S.A. §2709(a)(1)
3 A chart detailing the counts charged at each information is attached to this Opinion;

INFORMATION CHARGE VICTIM OUTCOME SENTENCE
CC 201102034 Indecent Assault Teresa J. Guilty 60 days imprisonment;

1 Year House Arrest
Indecent Assault Brenda S. Guilty 2 Years’ Probation – concurrent
Indecent Assault Ursula G. Guilty 2 Years’ Probation – concurrent
Indecent Assault Judy S. Guilty 2 Years’ Probation – concurrent
Indecent Assault Amanda M. Guilty No Further Penalty
Indecent Assault Denise M. Guilty NFP
Harassment Teresa J. Guilty NFP
Harassment Brenda S. Guilty NFP
Harassment Ursula G. Guilty NFP
Harassment Judy S. Guilty NFP
Harassment Amanda M. Guilty NFP
Harassment Withdrawn
Harassment Withdrawn

CC 201104600 Indecent Assault Leslie H. Guilty 2 Years’ Probation – concurrent
CC 201102031 Indecent Assault Denise L. Nolle Prosse

Indecent Assault Rosemarie T. Guilty 2 Years’ Probation – concurrent
Indecent Assault Joy K. Guilty NFP
Harassment Denise L Nolle Prosse
Harassment Rosemarie T. Guilty NFP
Harassment Joy K. Guilty NFP
Harassment Withdrawn
Harassment Withdrawn

CC 201104424 Indecent Assault Florence F. Guilty 2 Years’ Probation – concurrent
Harassment Florence F. Guilty NFP

CC 201102032 Indecent Assault Ellasha G. Guilty 2 Years’ Probation – concurrent
Harassment Ellasha G. Guilty NFP

CC 201111977 Indecent Assault Lorraine S. Guilty 2 Years’ Probation – concurrent
Harassment Lorraine S. Guilty NFP

CC 201102564 Indecent Assault Jamie M. Guilty 2 Years’ Probation – concurrent
Indecent Assault Mary Joyce S. Guilty NFP
Harassment Jamie M. Guilty NFP
Harassment Mary Joyce S. Guilty NFP

CC 201107833 Indecent Assault Mary Joyce S. Guilty 2 Years’ Probation – concurrent
Harassment Mary Joyce S. Guilty NFP

CC 201102583 Indecent Assault Cindy W. Guilty 2 Years’ Probation – concurrent
Indecent Assault Roxanne C. Guilty NFP
Indecent Assault Linda R. Guilty NFP
Indecent Assault Gina J. Guilty NFP
Harassment Cindy W. Guilty NFP
Harassment Roxanne C. Guilty NFP
Harassment Linda R. Guilty NFP
Harassment Gina J. Guilty NFP
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In the Interest of C.S.
Termination of Parental Rights

1. The office of Children, Youth and Families petitioned for the involuntary termination of parental rights of the child, C.S.
The child was initially removed from the mother’s care as a result of the mother testing positive for marijuana and as a result of
her smothering (not fatally) the child to keep the child from screaming. The child was returned to the mother with the condition
that the mother remain at Debra House, housing for homeless women and children. The mother did not remain at Debra House
and the child was removed again from the mother’s care and placed in foster care. The father was incarcerated and his parental
rights were terminated.

2. The mother was directed to participate in various programs aimed at improving her parenting skills. She was to maintain
her sobriety, visit with the child regularly, continue with her mental health treatment, attend urine screens, attend drug and
alcohol counseling, attend a parenting program, and find permanent housing.

3. The court determined that the mother had succeeded in remedying many of the conditions that led to her placement and
demonstrated an ability to utilize the services made available to her. The court determined that any remaining conditions that led
to placement would be remedied within a reasonable time. Termination was, therefore, denied.

4. The court emphasized that grounds for termination must first be found by clear and convincing evidence before the court
determines what would be in the best interests of the child. Since the mother had remedied housing concerns, completed the
parenting program, been consistent with visits with the child, engaged appropriately with the child, did not display further signs
of depression or mental health issues, enjoyed a family bond with the child, and the fact that the child was happy to see the mother,
it was determined that grounds for termination did not exist by clear and convincing evidence. She repeatedly showed her
commitment to parenting the child and cooperated with the requirements placed upon her.

5. The court also opined that should a best interest analysis be necessary, the mother demonstrated that it was in the child’s
best interest that the mother maintain her parental rights.

6. It should be noted that Children, Youth and Families did not elect to file the appeal in this matter; rather, the guardian ad
litem chose to do so.

(Christine Gale)
Ilene S. Leventhal, Esquire, Guardian ad litem
Diann McKay, Esquire for Children, Youth and Families
M.L.J., Mother, Pro Se.

No. JV-10-001752. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kathryn Hens-Greco, J., December 12, 2012

OPINION
C.S., a minor child, through the Guardian ad litem (“GAL”), Ilene S. Leventhal, appeals from this Court’s Order dated October

17, 2012 and docketed October 25, 2012, denying the Office of Children, Youth, and Families’ (“OCYF”) Petition for Involuntary
Termination of Parental Rights of M.L.J. (“Mother”) to her child, C.S. (DOB 3/16/2010). The GAL timely filed a concise statement
of matters complained of on appeal in accordance with Pa.R.A.P. 1925(a)(2). For the reasons that follow, the Order of this Court
should be affirmed.

FACTUAL AND PROCEDURAL SUMMARY
OCYF involvement began on March 17, 2010, when OCYF received a referral that Mother tested positive for marijuana at the

birth of C.S.’s half-brother, S.D. (DOB 3/16/2010). See Transcript of Testimony, dated August 22, 2012 (“T.T., Vol. I”), p. 20. On July
19, 2010, there was an anonymous report that Mother had smothered C.S. to keep him from screaming. At that time, a safety plan
was established and a family arrangement was made in which C.S. was placed with T.C., the mother of Mother’s paramour, S.R.D.
C.S. was placed with T.C. on July 30, 2010. On August 23, 2010, C.S. was adjudicated dependent and was to remain with T.C. until
the parties agreed that C.S. could be placed with Mother at Debra House, which provides housing and services to homeless women
and children. See Order of 10/04/2010.

C.S. was returned to Mother on September 13, 2010 with the condition that OCYF obtain an emergency custody order through
Debra House if Mother left the program prematurely. Debra House allowed Mother to go on a weekend pass on the condition that
C.S. would be supervised by maternal grandmother. Id. Mother has lived with both maternal grandmother and step-maternal
grandmother in Duquesne. See Order 4/7/2011, p. 1. Mother was to return to Debra House, but on September 26, 2010, she still had
not returned. Debra House spoke with step-maternal grandmother, who stated that Mother was at her home in Duquesne with C.S.
and S.R.D. Id. The Court had verbally ordered that S.R.D. contact OCYF for visits with C.S., and if Mother allowed C.S. to be around
S.R.D., OCYF was to obtain an emergency custody order. Mother did not return to Debra House at the end of the weekend and
OCYF obtained an emergency custody order the following day. As a result, C.S. was placed with the Auberle Foster Home of V.F.
Id. A permanency review hearing was held on October 18, 2010 and C.S. has remained with V.F. since that hearing. C.S.’s Father,
J.S, was incarcerated at the time. See T.T., Vol. I, p. 26. Father’s parental rights were terminated at the hearing on October 17, 2012,
as he never established contact with OCYF.

After C.S. was placed with V.F., Mother participated in programs aimed at improving her parenting skills. The Court ordered
Mother to maintain her sobriety, visit C.S. regularly at Auberle, continue mental health treatment at Western Psychiatric Institute
and Clinic (“WPIC”), attend urine screens, follow up on a referral for a parenting program at Arsenal Family and Children’s Center
(“Arsenal”), attend a drug and alcohol program and Pittsburgh Action Against Rape (PAAR) treatment, and to find permanent
housing. See Order of 4/7/11. Mother successfully followed this Court’s Order. Mother participated in psychological evaluations
with Dr. O’Hara. See T.T., Vol. I, p. 91. Mother participated in and completed domestic violence counseling in the summer of 2011.
See T.T., Vol. I, p. 96-7, 106. She completed the Arsenal parenting program in August 2011. See T.T., Vol. I, p. 91-93. Mother visits
C.S. twice every week at Auberle. See T.T., Vol. I, p. 109-110. Mother stated credibly that she attends WPIC every week. See Court
Order of 10/10/2011.

On November 22, 2011, OCYF filed a petition to terminate Mother’s rights to C.S. A termination hearing was held on
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August 22, 2012 and continued on October 17, 2012. The Court denied OCYF’s petition. The Court determined that in the
time preceding the hearing, Mother had been successful in remedying conditions which led to the placement of C.S., has
demonstrated an ability to utilize resources and services made available to her, that any remaining conditions that led to
the placement of C.S. will be remedied within a reasonable period of tune, and that it is in the best interest of C.S. that
Mother maintain her parental rights.

ISSUE
The GAL presents two issues for consideration on appeal:

1) Did the Trial Court err as a matter of law and/or abuse its discretion in denying OCYF’s petition to invol-
untarily terminate the parental rights of Birth Mother pursuant to 23 Pa.C.S.A. § 2511 (a)(2), (5) and (8) when
OCYF proved by clear and convincing evidence that the statutory grounds for termination of Mother’s parental
rights exist?

2) Did the Trial Court err as a matter of law and/or abuse its discretion in denying OCYF’s petition to involun-
tarily terminate the parental rights of Birth Mother pursuant to 23 Pa.C.S.A. § 2511 (b) when OCYF proved that
termination of Birth Mother’s parental rights would best serve the needs and welfare of the child?

ANALYSIS

The standard of review for this case is as follows:

“[A]ppellate review is limited to the determination of whether the decree of the Orphans’ court is supported
by competent evidence. Where the hearing court’s findings are supported by competent evidence of record,
‘we must affirm the hearing court even though the record could support an opposite result’ [internal citations
omitted].

***
In a proceeding to involuntarily terminate parental rights, the burden of proof is upon the party seeking termina-
tion to establish by ‘clear and convincing’ evidence the existence of grounds for doing so. The standard of ‘clear and
convincing’ evidence is defined as testimony that is so clear, direct, weighty, and convincing as to enable the trier
of fact to come to a clear conviction, without hesitance, of the truth of the precise facts in issue.”

See In re Adoption of Atencio, 539 Pa. 161, 165-66, 650 A.2d 1064, 1066 (1994).

Where the Court determines that the decision of the trial court in reviewing an appeal from a decree terminating parental
rights is supported by competent evidence; absent an abuse of discretion, an error of law, or insufficient evidentiary support for
the trial court’s decision, the decree must stand. See In re C.L.G., 956 A.2d 999 (Pa. Super. 2011). An abuse of discretion occurs
“when the course pursued represents not merely an error of judgment, but where the judgment is manifestly unreasonable or
where the law is not applied or where the record shows that the action is a result of partiality, prejudice, bias or ill will.” Id.
(quoting Morrison, et al. v. Commonwealth of Pennsylvania, Department of Public Welfare, et al., 538 Pa. 122, 135, 646 A.2d 565,
571-572 (1994)).

OCYF asserted the following as grounds for involuntary termination of Mother’s parental rights based upon the following
subsections of 23 Pa.C.S.A. § 2511:

(a) General rule.-The rights of a parent in regard to a child may be terminated after a petition filed on any of the
following grounds:

***

(2) The repeated and continued incapacity, abuse, neglect or refusal of the parent has caused the child to be without
essential parental care, control or subsistence necessary for his physical or mental well-being and the conditions and
causes of the incapacity, abuse, neglect or refusal cannot or will not be remedied by the parent.

***
(5) The child has been removed from the care of the parent by the court or under a voluntary agreement with an
agency for a period of at least six months, the conditions which led to the removal or placement of the child continue
to exist, the parent cannot or will not remedy those conditions within a reasonable period of time, the services or assis-
tance reasonably available to the parent are not likely to remedy the conditions which led to the removal or placement
of the child within a reasonable period of time and termination of the parental rights would best serve the needs and
welfare of the child.

***
(8) The child has been removed from the care of the parent by the court or under a voluntary agreement with an
agency, 12 months or more have elapsed from the date of removal or placement, the conditions which led to the
removal or placement of the child continue to exist and termination of parental rights would best serve the needs and
welfare of the child.

***
(b) Other considerations.-The court in terminating the rights of a parent shall give primary consideration to the devel-
opmental, physical and emotional needs and welfare of the child. The rights of a parent shall not be terminated solely
on the basis of environmental factors such as inadequate housing, furnishings, income, clothing and medical care if
found to be beyond the control of the parent. With respect to any petition filed pursuant to subsection (a)(1), (6) or (8),
the court shall not consider any efforts by the parent to remedy the conditions described therein which are first initi-
ated subsequent to the giving of notice of the filing of the petition.

***
Prior to terminating parental rights, the court must engage in a bifurcated analysis. See In re C.L.G., 956 A.2d 999 (Pa. Super.
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2011). Initially, the focus is on the conduct of the parent, and the party seeking termination must prove by clear and convincing
evidence that the parent’s conduct satisfies the statutory grounds for termination. Only after determining that the parent’s con-
duct warrants termination of his or her parental rights must the court engage in the second part of the analysis, determination of
the needs and welfare of the child under the standard of best interests of the child. See In re C.L.G.; see also 23 Pa.C.S.A.
§2511(a)(8), (b).

As the party petitioning for the involuntary termination of parental rights, OCYF bore the burden of proving by clear and
convincing evidence that at least one of the enumerated grounds for termination under 42 Pa.C.S.A. § 2511(a) exists and that
termination promotes the emotional needs and welfare of the child, as set forth in 42 Pa.C.S.A. § 2511 (b). See In re Adoption of
Atencio [internal citations omitted].

The Court notes that OCYF has chosen not to appeal this Court’s denial of its petition to involuntarily terminate the parental
rights of Mother. In a similar case, In re: A.B., a GAL appointed to represent three children in an underlying dependency
proceeding appealed from the juvenile court’s orders denying Lancaster County Children and Youth Social Service Agency’s
(“CYS”) request to change the children’s permanency goals from reunification to adoption. See In re: A.B., 19 A.3d 1084 (Pa.
Super 2011). Similarly, in addressing a petition to involuntarily terminate parental rights, the child is indispensible to the action,
and the child’s rights are directly affected by such a decision. This Court believes that the GAL has standing to appeal the
Court’s decision.

OCYF caseworker, Bryn Albee, testified during the hearing on August 22, 2012 with regard to OCYF’s concerns about Mother
at the time of intake. Ms. Albee stated that the primary concerns OCYF had for Mother were her unaddressed mental health issues
and her sobriety. See T.T., Vol. I, p. 97. OCYF stated that Mother participated in and completed domestic violence counseling in the
summer of 2011 and appears to be utilizing the resources available. See T.T., Vol. I, p. 96-7, 106. In January 2012, OCYF became
aware that on her own initiative, Mother obtained housing at Mon View Heights, where she continues to reside. See T.T., Vol. I, p.
95. Ms. Albee testified that it is OCYF’s view that Mother has remedied any housing concerns and has achieved stable housing.
See T.T., Vol. I, p. 114.

Ms. Albee stated that Mother completed the Arsenal parenting program in August 2011. See T.T., Vol. I, p. 91-93. C.S. was placed
in foster care through Auberle, and Mother attends twice weekly supervised visits at Auberle. See T.T., Vol. I, p. 109-110. She has
been consistent with the visits with her children. Id. Even V.F., with whom C.S. is placed, has stated that Mother is consistent with
her visits. See Psychological Evaluation Report, “Report,” 3/5/12. Mother has also been primarily consistent with maintaining
regular contact with OCYF. See T.T., Vol. I, p. 91. On March 10, 2011, Mother called Resolve Crisis Center after a fight with family
with whom she was staying. She entered a WPIC intensive outpatient program at that time. Mother completed portions of the drug
and alcohol segment of WPIC dual diagnosis programs. See T.T., Vol. I, p. 105. On August 18, 2010, Mother completed intake at
Mercy Behavioral Health and was referred to the dual diagnosis partial hospitalization program. See T.T., Vol. I, p. 100. Mother
participated in the dual diagnosis step down program. See T.T., Vol. I, p. 101.

Multiple witnesses testified as to Mother’s abilities to parent and/or willingness to learn. Mother’s first witness, an
Auberle case worker, Heidi Perfetta, testified that Mother uses appropriate discipline and that C.S. is consistently respon-
sive to Mother’s direction to stop inappropriate behavior. See T.T., Vol. I, p. 211-212. Ms. Perfetta stated that she has not
witnessed any concerning behavior or any hygiene issues with Mother or C.S. See T.T., Vol. I, p. 207. Ms. Perfetta further
stated that Mother is appropriately engaged with C.S. during the visits. See T.T., Vol. I, p. 214. Ms. Perfetta testified that she
had no concerns regarding Mother and S.R.D.’s relationship as displayed in front of C.S. and that she did not have concerns
for Mother parenting C.S. Id. In Ms. Perfetta’s observations, Mother has never displayed any signs of depression or mental
health issues, and has never appeared to be under the influence of drugs or alcohol. Id. Mother brings appropriate food and
diapers on the visits and attends to C.S.’s needs. See T.T., Vol. II, p. 208. Ms. Perfetta stated that C.S. and Mother have a
“family bond,” and that Mother would be a good parent if C.S. was returned to her. Id. Ms. Perfetta stated that Mother is
present in the room during visits in which C.S. is watching television or a movie, and that C.S. shares with his Mother. Id.
C.S. calls Mother “mom,” and is excited and happy when he learns he is going on a visit. Mother is consistently focused on
C.S. during visits, at which C.S. engages in activities such as coloring and playing games with Mother. See T.T., Vol. I, p. 209,
213-214.

Shantell Wallace, who works with families in the Duquesne area on parenting skills at the Duquesne Family Support Center,
testified. Ms. Wallace began working with Mother not on a referral from OCYF, but on Mother’s own initiative to seek assistance.
See T.T., Vol. I, p. 220. Ms. Wallace attended Auberle visits and testified that Mother is willing to learn different parenting skills
and to nurture C.S. See T.T., Vol. I, p. 231. Ms. Wallace stated that there were no safety concerns and that Mother’s home was
clean. Ms. Wallace testified that Mother is open to learning how to redirect C.S. and is open to ideas. See T.T., Vol. I, p. 219. Ms.
Wallace stated that during the visits, she did not take note of anything that would indicate that Mother is unable to parent C.S.
and provide him with a positive future. Id. Ms. Wallace noticed that over the course of her visits to Mother’s home, Mother
improved in her ability to maintain order in the room, which Mother did without direction from Ms. Wallace. See T.T., Vol. I, p.
222-223. Mother has been open and honest in dealing with her parenting skills. Id. Mother uses age-appropriate language and
does not engage in adult conversation in front of C.S. Id.

Auberle caseworker, Kelsey Burger also testified on behalf of Mother. Ms. Burger noted that Mother appropriately disciplines
C.S. and that there have been no concerns regarding how C.S. was dressed or taken care of. See T.T., Vol. II, p. 11-13. Ms. Burger
has overseen fifteen to twenty (15-20) visits at two (2) hours each. Ms. Burger testified that Mother did not appear to be under the
influence of any drugs or alcohol during these visits. See T.T., Vol. II, p 22.

Chantel Thomas, a family coordinator for Touching Families, an organization that provides Family Group Decision Making
services, testified that the home contains adequate food, clothing, and furniture. See T.T., Vol. II, p 47. Ms. Thomas stated that
she has never observed any concerning interactions. Id.

Between the August and October hearings, with all the same parties to this matter present, this Court conducted a
Shelter hearing regarding Mother’s newborn child, S.D.L.D. (DOB 9/17/2012). At the Shelter hearing, Mother testified cred-
ibly that she is in intensive care at a WPIC program for mothers with addictions. See Order of 9/19/2012, p. 1. Mother was
screened at the hospital at the time of S.D.L.D.’s birth and tested negative for illegal substances. Id. Mother testified cred-
ibly that she is two (2) months clean and is being treated for severe depression, post traumatic stress disorder (“PTSD”)
and anxiety. She stated that she is taking Zoloft and attends therapy weekly, and has a monthly appointment with a psychi-
atrist. Id. Mother testified that she attends Magee Behavioral Health programming, and is in Narcotics Anonymous
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(“NA/AA”). Mother has a Sponsor through the House of Genesis Program, and attends weekly family counseling through the
program. Id. Mother has remedied all mental health concerns, has maintained sobriety, and utilizes resources made avail-
able to her.

It is well established that a court must examine the individual circumstances of each and every case and consider all expla-
nations offered by the parent to determine if the evidence in light of the totality of the circumstances clearly warrants the invol-
untary termination of parental rights. See In re C.S., 761 A.2d 1197, 1201 (Pa. Super. 2000). Mother has demonstrated that she is
improving her parenting skills and has shown an ability to utilize resources. Ms. Albee testified that Mother has shown “some
ability to utilize the resources” that were available to her with respect to domestic violence concerns. See T.T., Vol. II, p 60. Ms.
Albee testified that Mother has been able to remedy concerns that brought C.S. into care, See T.T., Vol. I, p. 114. Mother has
achieved progress. She has repeatedly shown her commitment to parenting C.S. Mother completed a parenting program through
Arsenal, and has participated in community based parenting support programming through Duquesne Family Support. See T.T.,
Vol. II, p 61.

OCYF failed to prove that Mother’s conduct satisfies any of the statutory grounds for termination under 23 Pa.C.S.A.
§2511. The Court need not make a determination regarding the best interests of C.S. If a best interest analysis were to be
reached, however, Mother presented ample evidence that it is in C.S.’s best interest that Mother maintain her parental rights
to C.S.

Mother participated in the five scheduled psychological evaluations with Dr. O’Hara. See T.T., Vol. I, p. 91. In the first psycho-
logical evaluation Report, Dr. O’Hara addressed interviews with Mother that took place on December 1, 2010 and December 9
2010. Dr. O’Hara noted that Mother interacted enthusiastically with C.S. See Psychological Evaluation Report, “Report,” 12/9/10,
p. 5. Mother remained patient and interacted with C.S. in a calm and relaxed manner. See Report, 12/9/10, p. 6. Dr. O’Hara noted
that Mother exhibited affection towards C.S. Id. The Report further states that Mother exhibited several positive parenting skills—
she praised C.S., she was patient, calm and relaxed, redirected C.S. on occasion, and was affectionate. See Report, 12/9/10, p.11.
Dr. O’Hara noted that C.S. appears to be positively attached to Mother, as he was calm and relaxed in her presence, often smiled,
and interacted well with Mother. Id.

At the July 5, 2011 interview, Dr. O’Hara noted that during most of the evaluation, Mother interacted well with C.S. and
she smiled and enthusiastically engaged with him. See Psychological Evaluation Report, “Report,” 7/5/11, p. 6. Mother exhib-
ited several positive parenting skills, exhibited affection, redirected C.S. well, praised C.S., and encouraged sharing. See
Report, 7/5/11, p. 11. Dr. O’Hara noted that Mother continued to exhibit several positive parenting skills that she had demon-
strated during the evaluation in December 2010. Id. C.S. interacted well with Mother. Id. Dr. O’Hara stated in the Report that
Mother recently “re-engaged with treatment,” and is involved with domestic violence treatment and the Arsenal parenting
program. Id.

Dr. O’Hara stated in the psychological evaluation Report of February 28, 2012 and March 5, 2012 that OCYF reported
that Mother has consistently visited with C.S. See Report, 3/5/12, p 2. Dr. O’Hara spoke with Diane Allen of the Women’s
Center and Shelter of Greater Pittsburgh, who indicated that Mother has made “great improvement, she’s more account-
able” and is improving in regulating her emotions. See Report, 3/5/12, p. 3. According to the Arsenal Report of August 25,
2011, Mother “put into practice” parenting techniques that were suggested to her. Id. Mother is observant of C.S.’s behav-
iors and feelings. Id. Dr. O’Hara observed that Mother successfully interacted in a positive manner with C.S. and provided
verbal and physical reinforcement. Id. She provided good eye contact to C.S. and worked on appropriate developmental
activities with him. Id.

OCYF failed to prove that Mother’s conduct satisfies the statutory grounds for termination, and the Court need not engage
in the second part of the analysis regarding determination of the needs and welfare of C.S. Mother should maintain her parental
rights, as she demonstrates a range of positive parenting skills, has remedied concerns that were expressed upon intake, and is
utilizing services to remedy any remaining concerns. However, if a best interest analysis were to be reached, Mother has
demonstrated that it is in C.S.’s best interest that she maintains her parental rights to C.S.

Intangibles such as love, comfort, security, and stability are involved when inquiring about the needs and welfare of the child.
See C.M.S., 884 A.2d at 1287. Case worker, Ms. Perfetta, testified that C.S. is excited and happy when he learns he is going on a
visit with Mother. See T.T., Vol. I, p. 212. At the termination of parental rights hearing in October 2012, S.R.D.’s grandmother, P.J.,
testified that Mother has a close bond with C.S. See T.T., Vol. II, p 34. Ms. Perfetta also observed that Mother is consistently engaged
with C.S. during visits. See T.T., Vol. I, p. 13. Ms. Albee testified that “Mother truly loves her children.” See T.T., Vol. I, p. 110. Ms.
Albee stated that C.S. says that he wants to go home with Mother, despite having been in placement for two years. See T.T., Vol. I,
p. 166.

OCYF entered multiple psychological evaluations conducted by Dr. O’Hara into the record. Dr. O’Hara observed that C.S. has
a positive attachment to Mother. Dr. O’Hara noted that C.S. appears to be positively attached to Mother, and was calm and relaxed
in her presence, often smiled, and interacts well with Mother. See Report, 12/9/10, p.11. However, Dr. O’Hara stated that C.S.’s
primary attachment is to V.F. See T.T., Vol. II, p 59.

Despite the observations discussed above, Dr. O’Hara recommended that termination of Mother’s parental rights would
serve the best interests of C.S. Although Dr. O’Hara’s evaluations provide some insight into the relationship between
Mother, V.F., and C.S., it does not amount to clear and convincing evidence that termination of Mother’s parental rights
would promote the needs and welfare of C.S. See 42 Pa.C.S.A. § 2511 (b). Dr. O’Hara’s interaction with Mother and C.S. was
limited to the artificial environment of the psychological evaluations, and the testimony provided by four case workers and
P.J., all of whom have had more extensive and consistent interaction with Mother and C.S., demonstrates that it is in the
best interest of C.S. that Mother’s parental rights are preserved. See 23 Pa.C.S.A. § 251 1(b). C.S. has a positive attachment
to Mother and involuntarily terminating Mother’s parental rights to C.S. would be detrimental to the emotional health and
well-being of C.S.

CONCLUSION
In light of the totality of the circumstances, it is in the best interest and welfare of C.S. that Mother maintains her parental rights

to C.S. Mother provided an ample amount of competent evidence to support the conclusion that she should maintain these rights.
Mother has demonstrated a willingness to participate in OCYF’s family service plan goals and has made progress in a number of
areas. By OCYF’s own admission, and as demonstrated by OCYF’s decision not to appeal this Court’s Order, Mother initiated and
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has worked to remedy conditions that led to the placement of C.S. Mother has demonstrated an ability to utilize resources provided
to her. Mother has participated in mental health and drug and alcohol treatment. Mother has also participated in mental health
services, drug and alcohol treatment and psychological evaluations. She participated in and completed domestic violence counsel-
ing, completed the Arsenal parenting program, and has participated in community based parenting support through Duquesne
Family Support. Mother is consistent with visiting C.S. and has obtained stable housing. Five witnesses at the hearings in August
and October 2012 testified that C.S. has a positive attachment to Mother. It is in C.S.’s best interest that the Court deny the GAL’s
claim that this Court should have granted OCYF’s motion for involuntary termination of parental rights. The Order of this Court
should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.
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Commonwealth of Pennsylvania v.
Jane C. Orie

Criminal Appeal—Suppression—Weight of the Evidence—Sentencing (Discretionary Aspects)—Conflict of Interest Charge—
Free Speech Right—Merger of Sentences

No. CC 201010285, 201112098. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 28, 2012.

OPINION
OF THE COURT

The defendant, Jane C. Orie, has appealed from the judgment of sentence imposed in these two cases on June 4, 2012. The
procedural history of this case is rather complicated. The defendant was originally charged at CC 201010285, pursuant to a
presentment issued by the A2008 Allegheny County Investigating Grand Jury on April 4, 2010, with three counts of Theft by
Diversion of Services (18 Pa. C.S.A. § 3926(b)); one count of Criminal Conspiracy-Theft by Diversion of Services (18 Pa. C.S.A. §
903(A)(1)); three counts of Violating the Conflict of Interest Statute (65 P.S. 1103(A)); and three counts of Tampering with
Fabricating Physical Evidence (18 Pa. C.S.A. § 4910(1)).

The first trial on those charges ended in a mistrial on March 3, 2011.1 The case was scheduled for retrial. The defendant filed
a motion seeking to bar the retrial on double jeopardy grounds. In an Opinion and Order dated April 5, 2011, the Motion was denied.
The defendant filed a Petition with the Superior Court seeking leave to file an interlocutory appeal from the denial of her Motion
seeking to bar the retrial on double jeopardy grounds. The Superior Court denied the Petition on April 13, 2011 on the basis that
the appeal was frivolous and the defendant filed a Petition for Allowance of Appeal from the Supreme Court. On June 23, 2011 the
Supreme Court vacated the Superior Court order as it pertained to the determination that the appeal was friviolus and remanded
the matter to that Court to address that issue.2 The Superior Court, in turn, remanded the matter to this Court to prepare a supple-
mental Opinion on the issue of frivolousness. That Opinion was filed on July 14, 2011 and the matter was retransmitted to the
Superior Court. In an Order dated August 31, 2011, the Superior Court affirmed. A Petition for Allowance of Appeal was filed but
denied by the Supreme Court on September 15, 2011.

On August 29, 2011, the defendant was charged, at CC 201112098 with sixteen (16) additional criminal offenses. These new
offenses arose out of the events that occurred at the first trial that caused the Court to declare a mistrial. This Court described
those events at length in the April 5, 2011 Opinion, at pages 3 through 9. It is not necessary here to set forth those facts again at
length. In essence, forged documents were offered into evidence by the defense at that trial; documents that were authenticated
by the defendant and admitted into evidence by the Court. It was not until jury deliberations had commenced that the forged nature
of the documents was discovered. The investigation into those documents led to the additional charges.

The defendant was charged with five (5) counts of Perjury (18 Pa. C.S.A. § 4902(a)); two (2) counts of Forgery-Uttering a Forged
Writing (18 Pa. C.S.A. § 4101(a)(3)); six (6) counts of Tampering With or Fabricating Physical Evidence (18 Pa. C.S.A. § 4910(2));
one count each of Obstructing the Administration of Law or Other Governmental Function (18 Pa. C.S.A. § 5101); Perjury Under
the Election Code (25 Pa. C.S.A. § 3502); and one count of Violating the Election Code Regarding the Reporting Obligations of
Candidates (18 Pa. C.S.A. § 3246(a)).3

This matter proceeded to trial before a jury on February 27, 2012. On March 26, 2012, the jury returned verdicts at both
cases. At CC 201010285, the jury found the defendant guilty of the theft by Diversion of Services charges at Counts 1 and 3;
the Conspiracy charge at count 4 to the Conflict of Interest charges at counts 5 and 6; and to the Tampering With or Fabricating
Physical Evidence charges at counts 8 and 9. The jury found the defendant not guilty of the Theft by Diversion of Service
charge at count 2; the Conflict of Interest charge at count 7; and the Tampering with or Fabricating Physical Evidence charge
at count 10.

At CC 201112098, the jury found the defendant guilty of Forgery charges at counts 6 and 7; four of the five Tampering With or
Fabricating Physical Evidence charges, filed at counts 8, 9, 10, 11 and 12; the defendant was found not guilty of the five (5) Perjury
counts, five (5) Perjury charges at counts 1 through 5; the Tampering With or Fabricating Physical Evidence charge at Count 13;
the Obstruction of Justice charge at count 14; the Perjury charge at count 15; and the Election Code Reporting Violation at count
16. Sentencing was originally scheduled for May 21, 2012, but was postponed. The Commonwealth filed a Petition with the Court
seeking, in addition to standard restitution and costs of prosecution, reimbursement pursuant to 18 Pa. C.S.A. § 5303 and for the
imposition of the penalty provided for 65 Pa. C.S.A. § 1109. The defense filed a Memorandum in Opposition.

On June 4, 2012, the defendant was sentenced, at CC 201010285, to not less than six (6) nor more than twenty-four (24) months
at counts 1, 3 and 4, to run consecutive to one another, for an aggregate term of imprisonment at that case of not less than eighteen
(18) nor more than seventy-two (72) months. No penalty was imposed on the remaining counts for which a verdict of guilty was
returned.

At CC 201112098, the Court sentenced the defendant to not less than four (4) nor more than twelve (12) months at each of the
two Forgery counts; to not less than two (2) nor more than twelve (12) months at the Tampering With Physical Evidence charges
at counts 8 and 10, and to no further penalty on the remaining counts. Those sentences were likewise ordered to run consecutive
to one another and consecutive to the sentences imposed in the other case. The aggregate sentence imposed for both cases was not
more than thirty (30) nor less than one hundred and twenty (120) months incarceration. The Court deferred the ruling on the
request for restitution and reimbursement pending a further hearing and the submission of briefs by the parties. In the
Memorandum Opinion filed on July 3, 2012, the Court addressed the request for restitution and reimbursement.

The defendant thereafter filed a timely Notice of Appeal and, pursuant to this Court’s Order, filed a Concise Statement of
Matters Complained of on Appeal identifying the following claims she intends to raise before the Superior Court:

a. The Court erred in denying the defendant’s Motion to bar retrial on double jeopardy grounds;

b. The Court erred in denying the defendant’s request to bar the District Attorney’s Office from prosecuting this
matter based upon its conflict of interest and personal animus and/or appearance of personal animus towards the
defendant;

c. The Court erred in barring the defendant from introducing evidence related to the existence of a political feud
between the District Attorney’s family and the defendant’s family;
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d. The Court erred in denying the defendant’s pretrial Motion to Suppress filed in the 2010 case;

e. The Court erred in precluding testimony from witness Steven MacNett regarding Pennsylvania Senate policy
permitting campaign activities during legislative day through the use of comp time;

f. The Court erred in denying the defendant’s pretrial Motion to dismiss the charges in the 2010 case on the basis that
the conflict of interest statute is unconstitutionally vague on its face;

g. The forgery convictions were against the weight of the evidence;

h. The conflict of interest convictions must be vacated because of the Conflict of Interest statute is unconstitutionally
vague on its face and because it had violated the defendant’s right to free speech and association protected in the
United States and Pennsylvania Constitution;

i. The evidence as to the forgery charges was insufficient;

j. The Court erred in failing to grant the defendant’s Motion to reconsider sentence which would have reduced the
individual maximum sentence to a total of five (5) years;

k. The Court erred in imposing a restitution order of $110,000.00 pursuant to 18 Pa. C.S. § 5103; and

l. The sentences on the Theft by Diversion of Service charges are illegal as they should have merged sentencing
purposes.

Six of the claims identified in the defendant’s Concise Statement have already been addressed by this Court in prior Opinions.
The first claim, (a), challenging the denial of the Defendant’s Motion to Dismiss on Double Jeopardy grounds, and the second
claim, (b), seeking the removal of the District Attorney’s office and appointment of the Attorney General, were both addressed in
this Court’s April 5, 2011 Opinion. Similarly, the claim raised in (d), challenging the Court’s denial of the defendant’s suppression
motion, was addressed in the Memorandum Opinion regarding suppression that this Court issued on or about February 3, 2011.
This thirty-one (31) page Opinion included findings of fact and conclusions of law addressing each of the defendant’s suppression
claims. The Court also addressed the claims raised in (f) and (h) in an Opinion filed on January 24, 2011. Finally, the defendant’s
challenge to this Court’s ruling regarding restitution and reimbursement was addressed in this Court’s Memorandum Opinion
explaining the Court’s reasons for the restitution and reimbursement Orders. That Opinion was filed on July 3, 2012, and was
accompanied by an Order setting forth the amounts of restitution and reimbursement that the defendant was required to pay. That
leaves for review the claims raised at paragraphs (c), (e), (g), (i), (j) and (l) and the Court will address them in the order in which
the defendant raised them.

The first claim is that the Court erred in barring the defense from introducing evidence of an alleged political feud between the
family of the District Attorney of Allegheny County, Stephen A. Zappala, Jr., and the family of the defendant, Janie Orie. The defen-
dant offered little in the way of evidence to support this claim. Her former attorney testified about two newspaper articles. The
first4, from the October 25, 2009 Pittsburgh Post-Gazette, stated that the District Attorney’s father, retired Pennsylvania Supreme
Court Chief Justice Stephen A. Zapalla, Sr., held a position with an organization that supported casino development, the Casino
Association. (N.T. 12/14/10; p. 346). The other5, from the January 24, 2012 Allentown Morning Call, reported that Senator Orie was
raising questions about the propriety of Chief Justice Zappala’s activities on behalf of the Casino Association. He also described
the circumstances surrounding the execution of the search warrants.

From that flimsy foundation, the defendant tried to build a case that this prosecution was somehow in retaliation for the defen-
dant’s position on casino gambling. She failed to do so. There was simply nothing in the record to suggest that the motivation for
the institution of the investigation was anything other than the District Attorney carrying out the obligations of his office to inves-
tigate criminal activity brought to his attention. It must be remembered that this investigation began only after a graduate student
interning in the Senator’s office, with no apparent connection to the District Attorney, reported what she perceived to be illegal
conduct by the Senator and her staff; a perception that the jury in the second trial found to be wholly accurate. From that point,
the District Attorney had an obligation to investigate and, if criminal conduct were discovered, to prosecute. The claim that the
charges were a result of a political feud was a red herring raised by the defense that had no basis in fact.

In ruling on this matter before the first trial, this Court said:

THE COURT: That doesn’t give you a right to try some allegations and innuendoes against the prosecutor and that is all
that we have. I have not seen one piece of solid evidence that you showed me. If you show me that at the time of trial
maybe I will allow it.

Right now the motion in limine is granted with the proviso that if you can show me something I will amend it.

(N.T., 12/15/2010; p. 501). The defendant did not, at either the first trial of the second trial, offer anything in addition to that which
was offered at the pre-trial hearing, which this Court found to be nothing more than “allegations and innuendoes” without any
evidence to support them.

In addition, the reasons for bringing the charges in this matter were not relevant. In Commonwealth v. Evans, the Superior
Court held:

Among defendant’s complaints is the refusal of the trial Judge to affirm a point for charge on the subject of political bias.
The defendants have submitted two points on this subject. One, the trial Judge modified, affirmed, and read to the jury;
and the other was refused. The point affirmed to relay the bias, interest, prejudice or animosity of any witness to be
considered by the jury in determining credibility. The other point concerned the generalized statement on political bias
in the institution of the proceedings against defendants. Beside from the fact that the point was to general negligence, it
is clear that the motive for instituting proceedings is not a relevant consideration at the trial except as it appears on cred-
ibility. See Commonwealth Ex. Rel. Flower v. Superintendant of Philadelphia County Prison, 220 Pa. 401, 69 A.916 (Pa.
1908). A defendant cannot escape criminal liability, where the evidence indicates guilt, on the basis that the motive of the
prosecutor may have been other than the proper administration of justice. The motive may be relative on the question of
credibility of any witness who testifies and the point in this regard request by defendants was affirmed.
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154 A2.d 57, 99 (Pa. Super. 1959).

This defendant was not precluded from cross-examining any witness as to that witnesses own personal bias or prejudice. What
the defendant was not permitted to do was to introduce wholly irrelevant claims that the prosecution of the defendant was moti-
vated by political competition between the family of the District Attorney and the defendant’s family. Accordingly, the Court did
not err in precluding such evidence.

The defendant next complains that the Court erred in precluding testimony from Steven MacNett, General Counsel to the Senate
Republican Caucus. According to the defendant, Mr. MacNett would have testified that Senate policy permitted some staffers to
engage in campaign related work during the legislative day as long as they did so on comp time. The defense contends that this
testimony was necessary to rebut the testimony of Russell Faber, the Chief Senate Clerk, who the defendant claims testified to the
contrary.

The Court did not err in precluding his testimony. The testimony was not relevant. None of the theft of service or ethics charges
involved allegations that staff employees engaged in campaign work while on comp time during normal working hours of their
offices. The Commonwealth’s evidence established that the defendant’s staff members were directed to engage in campaign related
activities during the standard working hours while they were being paid to engage in official Senate related business. Defendant
offered no evidence establishing that the staff members, whose activities form the basis for the diversion of services and ethics
charges, were using accumulated comp time to engage in campaign related activities.

More importantly, Russel Faber never offered the the testimony at the second trial that the defendant claims Mr. MacNetts’
testimony was relevant to rebut. Mr. Faber never mentioned comp time during his direct examination. On cross-examination, he
was asked by defense counsel whether there was a Senate rule or policy on comp time and Faber indicated that there was not; that
the use of comp time was something left to the discretion of the individual senator. (N.T. 1732). Faber also testified, on re-direct
examination, that employees could not earn comp time by attending a “purely political event.” (N.T. 1743). He did not testify,
however, that staff members could not use earned comp time off to engage in political activities. Accordingly, as this witness
never testified that employees were prohibited from using earned comp time to engage in political activities off of state premises,
the testimony of Mr. Macnett, proffered to rebut that testimony, was not relevant nor admissible.

The defendant’s next two claims contend that the verdicts on the forgery charges were against the weight of the evidence and
that the verdicts were not supported by sufficient evidence. When reviewing a claim that the verdict was against the weight of the
evidence, it must be remembered that “[T]he weight of the evidence is exclusively for the finder of fact who is free to believe all,
part, or none of the evidence and to determine the credibility of the witnesses. An appellate court cannot substitute its judgment
for that of the finder of fact. Thus, we may only reverse the jury’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice.” Commonwealth v. Begley, 780 A.2d 605, 619 (2001). The test for evaluating a challenge to the sufficiency of the evidence
is: “...whether viewing all the evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient
evidence to enable the fact-finder to find every element of the crime beyond a reasonable doubt.” Commonwealth v. Passmore, 857
A.2d 697, 706 (Pa. Super 2004). A reviewing court should not weigh the evidence and substitute its judgment for that of the jury.
Further:

...the facts and circumstances established by the Commonwealth need not preclude every possibility of innocence. Any
doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive
that as a matter of law no probability of fact may be drawn from the combined circumstances. The Commonwealth may
sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial
evidence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence
produced, is free to believe all, part or none of the evidence.

Passmore, Supra., at 706-707.

The defendant was charged pursuant to 18 Pa. C.S.A. §4101 (a) (3) which provides:

(a) Offense defined.—A person is guilty of forgery if, with intent to defraud or injure anyone, or with knowledge that he
is facilitating a fraud or injury to be perpetrated by anyone, the actor:

. . . .

(3) utters any writing which he knows to be forged in a manner specified in paragraphs (1) or (2) of this subsection.

Accordingly, the Commonwealth was required to prove, beyond a reasonable doubt, that the documents in question were forged in
that they were altered from the original; that the defendant knew they were forged and that she “uttered” them.

The verdicts on the forgery count were neither against the weight of the evidence nor unsupported by sufficient evidence. Two
elements, that the document in question were forgeries6 and that they were uttered by the defendant, were not disputed at trial.
The defendant, contended, however, that the evidence did not establish that she knew that the documents in question were forgeries.

The Court is satisfied that the evidence was sufficient to establish that the defendant knew the documents were forgeries when
she uttered them by authenticating them in Court and having them admitted as evidence in her first trial. At the beginning of the
trial, the parties entered into the following stipulation:

The following stipulation is to be read to you and it is as follows : A stipulation has been entered between the
Commonwealth and the defense in this case as follows: The jury shall consider as a binding matter of fact in this case that
each and every one of those exhibits that were admitted into evidence by and on behalf of the defense during a prior
proceeding in this court from February 10, 2011 through and including March 3 of 2011 were then and now are in the
same form and appearance as they were when each and every exhibit was delivered by Jane Clare Orie or by members
of Orie’s senatorial staff who were working on behalf of Senator Jane Clare Orie to her attorney for presentation to the
trial court. And no alterations were made and no changes were done on or to any of the said exhibits by either the attorney
for Jane Clare Orie, by any of the staff of that attorney’s office or by the district attorney’s office or its staff.

It is also stipulated that each and every document that was scanned into the computers of the Pennsylvania Senate
at the direction of Jane Clare Orie and which were presented to her attorney for use in Orie’s defense by Jane Clare Orie
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or members of her staff who were acting at Orie’s direction whether or not actually used in the case as exhibits were then,
as they are now, and there is another “are” there, so it reads as they are now are, obviously a typo, in the same form and
appearance as they were in each and every document was delivered to her attorney by Jane Clare Orie or by members
of her staff who were acting on behalf of Jane Clare Orie. No alterations were made and no change s were done on or to
those said documents by either the attorney for Jane Clare Orie or by any staff of that attorney’s office or by the district
attorney’s office or its staff.

(N.T. 118-119).

This stipulation established that the forged documents were introduced into evidence in the form they were in when the defen-
dant turned them over to her attorney. They were not altered in any way after the defendant relinquished custody to her attorney.
This established that they were in their altered form when in the possession of the defendant. The defendant then reviewed them
in court during the first trial, confirmed that they were authentic and identified Jamie Pavlot’s signature on them. The alterations
in the documents were beneficial to the defendant’s case. Clearly, she had an interest in offering into evidence the documents that
were at least, in part, exculpatory. In addition, the forgeries were rather apparent upon review.

Though circumstantial, this evidence was sufficient for they jury to find, beyond a reasonable doubt, that the defendant knew
the documents she had provided to her attorney to be used in court in her defense were forged. The jury’s verdict was wholly
consistent with the evidence and did not shock this Court’s sense of justice. The claims that the verdicts were against the weight
of the evidence or that the evidence was not sufficient are both without merit.

The defendant’s final two claims challenge the sentence imposed. First, she contends that the Court abused its discretion by
imposing the sentences consecutively, rather than concurrently. She also claims that the Theft of Services charges should have
merged for sentencing purposes.

The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.
Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa.Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 445 Pa.Super. 455, 665 A.2d 1212, 1214 (1995)). In Commonwealth v. Moury, 992 A.2d 162 (Pa. Super 2010),
the Superior Court described the standard for reviewing the discretionary aspect of sentencing claims:

[T]he proper standard of review when considering whether to affirm the sentencing court’s determination is an abuse of
discretion. ...[A]n abuse of discretion is more than a mere error of judgment; thus, a sentencing court will not have abused
its discretion unless the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will. In more expansive terms, our Court recently offered: An abuse of discretion may not
be found merely because an appellate court might have reached a different conclusion, but requires a result of manifest
unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.

The rationale behind such broad discretion and the concomitantly deferential standard of appellate review is that the
sentencing court is in the best position to determine the proper penalty for a particular offense based upon an evaluation
of the individual circumstances before it.

Walls, supra at 564-65, 926 A.2d at 961 (internal citations omitted).

At 169-170. 42 Pa.C.S.A. § 9721 afforded this court with discretion to impose its sentence concurrently or consecutively to other
sentences being impose at the same time or to sentences already imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa.Super.
2005) (citing Commonwealth v. Graham, 541 Pa. 173, 184, 661 A.2d 1367, 1373 (1995)). A challenge to the imposition of consecu-
tive rather than concurrent sentences does not present a substantial question regarding the discretionary aspects of sentence.
Lloyd, 878 A.2d at 873. “We see no reason why [a defendant] should be afforded a ‘volume discount’ for his crimes by having all
sentences run concurrently.” Hoag, 665 A.2d at 1214.

The defendant was convicted of several separate offenses arising out of both her conduct in utilizing her employees for the
benefit of herself and her political campaigns and in attempting to avoid being held responsible for those crimes by offering forged
documents into evidence at her trial on those original charges. This Court imposed sentences that were within the standard range
for each offense. The Court also did not impose sentences on some of the offenses for which a conviction was returned.

As this Court stated at the time of sentencing, the imposition of a sentence of incarceration was necessary given the severity
of the charges and the defendant’s status as a Senator and a member of the bar of the Commonwealth of Pennsylvania. When
admitted to practice law in this Commonwealth, she took the following oath:

I do solemnly swear (or affirm) that I will support, obey and defend the Constitution of the United States and the
Constitution of this Commonwealth and that I will discharge the duties of my office with fidelity, as well as to the court
as to the client, that I will use no falsehood, nor delay the cause of any person for lucre or malice.

42 Pa. C.S.A 2522. Upon her election to the Senate of Pennsylvania the oath she took provided:

“I do solemnly swear (or affirm) that I will support, obey and defend the Constitution of the United States and the
Constitution of this Commonwealth and that I will discharge the duties of my office with fidelity.”

Article VI, Section 3, Constitution of the Commonwealth of Pennsylvania. Finally, when she was called as a witness in this Court,
she swore:

“...by Almighty God, the Searcher of all hearts, that the evidence you shall give this court and Jury in this issue now being
tried shall be the truth, the whole truth, and nothing but the truth and as you shall answer to God on the last great day.”

By her actions, she violated each of these oaths. Particularly egregious were her attempts to subvert the legal process and avoid
being held responsible for her original crimes by tampering with evidence and through the introduction of forged documents in
her trial on those offenses. For an attorney and, in particular, a former prosecutor, to do so is unconscionable. This Court consid-
ered the severity of the offenses as set forth above, the contents of the pre-sentence report, the arguments of counsel and the
evidence presented at the sentencing hearing and imposed an appropriate sentence.

The second challenge to the sentence contends that the Theft of Service charges should have merged for sentencing purposes.
This claim is without merit. 42 Pa. C.S.A. 9765 states:
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No crimes shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the statutory
elements of one offense are included in the statutory elements of the other offense. Where crimes merge for sentencing
purposes, the court may sentence the defendant only on the higher graded offense.

The threshold question therefore is whether the defendant committed one solitary criminal act. The answer to this question does
not turn on whether there was a ‘break in the chain’ of criminal activity. Rather, the answer turns on whether the defendant
committed multiple criminal acts beyond that which is necessary to establish the bare elements of the additional crime. If so, then
the defendant has committed more than one criminal act. This focus is designed to prevent defendants from receiving a ‘volume
discount on crime’ of the sort described in our Supreme Court’s decision in Commonwealth v. Anderson, 650 A.2d 20 (1994).

The two theft of services counts were each based on separate and distinct criminal acts. Frankly, each time the defendant directed
a state employee to perform campaign related work while being paid by the Commonwealth of Pennsylvania could have resulted
in a separate charge of Theft. Instead, the Commonwealth chose, however, to bring three separate charges based upon different
time periods and the utilization of different employees. The defendant was acquitted of those charges involving the use of her
employees to benefit her sister’s campaigns, but convicted of the two counts that alleged her use of employees to benefit her
during distinct time periods. As the defendants’ conduct constituted distinct acts, the charges did not merge for sentencing
purposes.

For the reasons set forth above, the judgment of sentence should be AFFIRMED.

BY THE COURT:
/s/Manning, A.J.

Date: December 28, 2012
1 The defendant was tried together with Janine Ore, her sister, who was charged with similar offenses.
2 The defendant also appealed this Court’s denial of the request made, with the filing of the Motion to Dismiss, that this Court
recuse. The Supreme Court affirmed the Superior Court’s ruling affirming this Court’s denial of the Motion to Recuse.
3 The new charges were joined for trial with the original charges. The case of the co-defendant, Janine Orie, was severed from this
trial because of the new charges against this defendant, which did not involve Janine Orie.
4 Defense Exhibit 7.
5 Defense Exhibit 8.
6 Defense counsel, at the outset of his cross-examination of the Commonwealth’s expert in document analysis, Joseph Stephens,
stated: “I agree with your expertise. And indeed, I want you to understand that I accept all of your forensic conclusions.”
(N.T. 2894).

Commonwealth of Pennsylvania v.
Ryan David Safka

Criminal Appeal—Homicide (Vehicular Homicide)—Weight of the Evidence—Ineffective Assistance of Counsel—
Event Data Recorder Evidence—Re-Opening the Record Before the Verdict

No. CC 201013937. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 27, 2012.

OPINION
The defendant, Ryan Safka, was charged by criminal information with two counts of Homicide by Vehicle (75 Pa. C.S.A. §

3732(a)); three counts of Involuntary Manslaughter (18 Pa. C.S.A. § 2504(a)); one count of Recklessly Endangering Another Person
(18 Pa. C.S.A. § 2705); and several other vehicle violations including Reckless Driving (75 Pa. C.S.A. § 3736(a)); Disregard Traffic
Lane (Single) (75 Pa. C.S.A. 3309(1)); Speeding (75 Pa. C.S.A. § 3362); and Driving at an Unsafe Speed (75 Pa. C.S.A. § 3361). The
defendant elected to proceed to bench trial and executed a jury trial waiver.

Trial commenced on February 6, 2012. During the Commonwealth’s case the defendant challenged the admissibility and weight
of evidence derived from what was described as an Event Data Recorder (EDR)1, a device in the defendant’s vehicle that records
speed and things of that nature, much like the well known “black box” does on commercial aircraft. Testimony was presented
concerning the results of the examination of the EDR. The defendant, although aware that the Commonwealth would present such
evidence, did not seek to exclude it pre-trial but, rather, made an oral Motion in Limine seeking to exclude it at the commencement
of trial. The Court allowed the evidence, but, in that it was a non-jury trial, made no determination at that time as the weight that
it would be afforded, stating that it would be given the appropriate weight. The parties rested on February 7 and made argument
to the Court. The Court did not render a verdict, indicating that it would review the matter overnight.

After reviewing the record and conducting legal research into the admissibility and reliability of evidence obtained from an
EDR, the Court determined that the record was incomplete with regard to the accuracy and reliability of evidence from an EDR.
The Court advised the parties that it would reopen the record and permit both parties to present evidence concerning the EDR
evidence on February 21, 2012.

On February 14, 2012, the defendant filed a Petition for Habeas Corpus and Entry Verdict arguing that the Court was without
power to reopen the record and that the entry of a verdict of Not Guilty was required based upon the evidence presented. The
Commonwealth filed a response. The Motion was denied.

On February 21, 2012 the trial was reconvened and the parties were permitted to present additional evidence concerning the
evidence taken from the EDR. The Commonwealth presented additional testimony from the reconstruction expert and from an
expert on the functioning of EDR. The defendant presented no additional evidence. The parties made additional argument. The
Court then announced it verdicts, adjudging the defendant guilty at all counts.
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On June 26, 2012, the defendant2 was sentenced to not less than ten (10) nor more than twenty-four (24) months at each of the
Homicide by Vehicle counts charged at counts 1 through 33. The sentences should run consecutive to one another. No further penalty
was imposed at counts 4 through 6, as they merged with counts 1 through 3. The Court also imposed no further penalty on the
Recklessly Endangering Another Person charged. The aggregate sentence imposing to the defendant was not less than thirty (30)
nor more than seventy-two (72) months.

The defendant filed a Post Sentencing Motion seeking a new trial and/or an arrest of judgment and a Post Sentence Motion seek-
ing reconsideration of sentence. Both were denied and the defendant appealed. Pursuant to this Court’s Order, the defendant filed
a Concise Statement of Matters Complained of on Appeal in which he identified the following claims he intends to raise before the
Superior Court.

1. The Trial Court erred in reopening the case;

2. The verdict was against the weight of the evidence;

3. The Trial Court erred in admitting into evidence the data taken from the event data recorder;

4. Trial counsel was ineffective by failing to file a written Motion requesting a Frye/Daubert hearing as to the admis-
sibility of EDR evidence;

5. Trial counsel was ineffective in failing to object to the Trial Court’s re-opening of the case at the close of evidence; and

6. Trial counsel was ineffective in that he failing to call an expert witness to dispute the Commonwealth’s introduction
of evidence based on the EDR.

Turning first to the claim that the Court erred in reopening the evidence in this matter, this claim is without merit. In addition,
the law is clear in the Commonwealth of Pennsylvania that a trial court has discretion to reopen the evidentiary portion of a case
at any time prior of the entry of a verdict. The Superior Court, in Commonwealth v. Baldwin, 8 A.3d 901, 911 (Pa. Super.2010), judg-
ment affirmed, 2012 WL670920 (December 28, 2012), held:

With regard to reopening a case, “[i]t is within the discretion of the trial judge to permit either side to reopen its case to
present additional evidence.” Commonwealth v. Mathis, 317 Pa.Super. 226, 463 A.2d 1167, 1171 (19831 (citations and
quotations omitted). “Under the law of this Commonwealth a trial court has the discretion to reopen a case for either side,
prior to the entry of final judgment, in order to prevent a failure or miscarriage of justice.” Commonwealth v. Tharp, 525
Pa. 94, 98, 575 A.2d 557, 558-559 (19901.

At 903. The Supreme Court in Commonwealth v. Evans, 410 A.2d 1213 (1979) rejected the claim that it was error for a trial court
to permit the Commonwealth to reopen its case to present additional rebuttal evidence after the Commonwealth had rested.

In Commonwealth v. Rizzi, the Superior Court held that is was appropriate to allow the Commonwealth to reopen the case so
that it could introduce into evidence the cocaine the defendant was charged with selling to an informant “...to avoid a miscarriage
of justice.” 586 A.2d 1380, 1383 (1991). The Superior Court went on to hold, “In this case, if the court had not reopened the case,
it may have been impossible for the Commonwealth to prove appellant sold two one-half gram packets of cocaine. Indeed, appel-
lant’s argument that a demurrer would have been appropriate envisions the Commonwealth would not have been able to prove its
case without the evidence at issue.” Id.

The defendant made the same argument when he asked this Court to enter a verdict of not guilty rather than allow additional
evidence be presented; that without the evidence about the EDR, a not guilty verdict would have been rendered. While this Court
does not agree that the additional evidence was the difference between verdicts of not guilty and guilty, the argument that the addi-
tional evidence was necessary for the Court to render its verdict of guilty actually supports the Court’s decision to reopen the
record pursuant to Rizzi.

The evidence regarding the EDR was necessary for this Court to determine the proper weight to give that evidence. The
evidence was admitted during the trial and the reopened record provided both sides with an opportunity to present additional
evidence in support of their positions on its admissibility and the weight it should be afforded. The Court did this sua sponte, not
on the request of either party. After reviewing the law regarding the admissibility of evidence derived from a motor vehicle EDR,
the Court determined that it wanted to hear more about the science behind that device and provided both parties with the oppor-
tunity to present such evidence. The Court had agreed to hear that evidence and had not indicated what weight it would give it or
whether it considered it wholly admissible.

The record was not kept open, as the defendant seems to suggest, to allow the Commonwealth to supply additional evidence
without which a not guilty verdict was required. The Court did this to assure that its decision was based on a correct ruling as to
the admissibility and weight of the evidence from the EDR, not to provide either party to supply “missing” evidence. In doing so,
the Court did not abuse its discretion and neither party was prejudiced.

Finally, as the Commonwealth pointed out in its brief opposing the defendant’s request that this Court not reopen the record,
the defendant did not file a Motion to Suppress or any other Motion seeking to prevent the Commonwealth from offering data
collected from the EDR into evidence. The defendant raised this challenge the day the evidence was to be presented. It was an
issue this Court had never been presented with before. The quick research the Court’s law clerk was able to do during the trial led
this Court to conclude that additional evidence might be necessary for the Court to properly evaluate this evidence. The Court did
not err by making sure its decisions on admissibility and weight were fully informed.

The defendant next claims that the verdict was against the weight of the evidence. When reviewing a claim that the verdict was
against the weight of the evidence, it must be remembered that “The weight of the evidence is exclusively for the finder of fact
who is free to believe all, part, or none of the evidence and to determine the credibility of the witnesses. An appellate court
cannot substitute its judgment for that of the finder of fact. Thus, we may only reverse the jury’s verdict if it is so contrary to the
evidence as to shock one’s sense of justice.” Commonwealth v. Begley, 780 A.2d 605, 619 (2001). This Court was the finder of fact.
It judged the credibility of the witnesses and found the testimony of the Commonwealth witnesses credible. That testimony estab-
lished that the defendant was driving his motor vehicle at an extremely high rate of speed, well in excess of the posted speed limit,
at the time of the accident. The Pennsylvania State Trooper Mark Kern, an accident reconstruction specialist, testified that he
observed gouge marks, depicted in Commonwealth Ex. 5, at the base of the concrete median, which indicated the general area
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where the vehicle initially impacted the median. (N.T. 2/6/12; 8-10). There were a set of tire marks shooting across both lanes of
travel leading to the guardrail area where the vehicle impacted the guardrail and exited the parkway. (N.T.; 2/6/12; p. 11). He was
able to determine that the minimum speed at the time the vehicle left the roadway was 67 miles per hour. (N.T.; 2/6/12; p. 12).
Trooper Kern pointed out that that was the speed when it left the roadway, after it has struck the median and travelled across two
lanes of travel. He said that that speed would not account for the energy loss of the impact with the guardrail. (N.T. 2/6/12; p. 12).
He also noted that the car was sliding sideways after it bounced off the median and travelled across the two lanes of travel. (N.T.
2/6/12; p. 14). That would have caused it to slow down as it crossed those lanes before impacting the guardrail. (N.T. 2/6/12; p. 16).
He could not provide an opinion as to how fast the vehicle was travelling on the roadway before the driver lost control and it struck
the median. He did note that there was no evidence of an attempt to stop the vehicle before it struck the median. (N.T. 2/6/12; p. 15).

He also testified that he retrieved the EDR from the vehicle. He described how this functions:

... there is a series of steps that it follows in order to record an event. First, it is always running a diagnostic. It is tied
into your vehicle’s computer system. Okay. When the conditions warrant, it will make a decision to deploy airbags based
upon the sensors surrounding the vehicle, which are located sometimes in hoods, bumpers and things like that. It also
takes into consideration seat belt usage. It takes all of these things into consideration to make a decision should I deploy
or should I not deploy the airbags, is it going to be a violent enough collision for me to do it. This does this in hundredths
of milliseconds. Okay. And once there is airbag deployment, it then subsequently records the events that just happened.

(N.T. 2/6/12; p. 16). After describing the process by which he obtained the date, he testified that it showed that five seconds before
the vehicle left the roadway; it was travelling 106 miles per hour. The speed decreased to 100 at four seconds, 94 at three seconds,
87 at two seconds and 70 at one second. (N.T. 2/6/12; 21). That last speed, 70 miles per hour, was entirely consistent with the trooper’s
estimate based on the tire marks that the vehicle was travelling at least 67 miles per hour when it hit the embankment and
proceeded over the hillside.

The trooper essentially repeated this testimony when recalled on February 21, 2012. The Commonwealth’s expert described
how the EDR functioned and it was clear that it was a reliable device for measuring factors such as the speed a vehicle was
traveling at the time of an accident.

This evidence established that the defendant was driving in excess of one hundred miles per hour when he lost control of his
vehicle and it struck the concrete median. One does not need a PhD in physics to recognize that a vehicle that strikes a concrete
median and is propelled sideways across two lanes of a highway will decrease its speed. The fact that Trooper Kern’s opinion that
the vehicle was travelling at least 67 MPH when it left the roadway based on the tire marks was also the approximate speed meas-
ured by the EDR certainly lent credence to the accuracy of the EDR in measuring the speed prior to that. This Court was satisfied
at trial that the Commonwealth’s evidence established that the defendant was driving in excess of 100 MPH and that, in doing so,
he engaged in criminally negligent or reckless conduct that caused the deaths of three of his passengers.

The Supreme Court, in Commonwealth v. Huggins, held that the term “gross negligence” as used in the statute equates to the
standard for recklessness as defined in the Crimes Code. The Court wrote:

And, as the Superior Court and majority have properly noted, this Court has construed the terms “Reckless” and “Grossly
Negligent” as defined in the equivalent state of mind for purposes of the involuntary manslaughter provision. See
Commonwealth v. Komer, 716 A2.d 593, 597 (Pa. 1998).”

836 A2.d at 868. According to § 302 of the Crimes Code:

A person acts recklessly with respect to a material element of an offense when he consciously disregards the substantial
and unjustified risk that the material element exists or will result from his conduct. The risk must be of such a nature and
degree that, considering the nature and intent of the actor’s conduct and the circumstances notes, its disregard involves
a gross deviation from the standard of conduct that original person would observe in the actor’s situation.”

Driving a motor vehicle on a freeway at 106 miles per hour clearly evinced a conscious disregard of a substantial and unjustifiable
risk that the harm of death may occur to anyone in the vehicle or who may encounter the vehicle. Driving that rate of speed
deprives the driver of the ability to comfortably control the vehicle and to respond to emergencies that might arise. Accordingly,
the verdict was not against the weight of the evidence.

The defendant’s third claim is that the Court erred in admitting into evidence the date retrieved from the EDR. This claim is
meritless. The admissibility of scientific evidence in this Commonwealth is that set forth in Frye v. United States, 293 F. 1013 (D.C.
Cir. 1923). Commonwealth v. Rodgers, 605 A.2d 1228 (Pa. Super 1992). “In essence, Frye assures that those most qualified to assess
the general validity of a scientific method will have the determinative voice by requiring that the principle or discovery forming
the basis for evidence presented at trial must have gained general acceptance in the particular field to which it belongs.” Rogers,
at 1234.

Other states have admitted evidence from EDR’s. The Florida Fourth District Court of Appeals affirmed the admission of
evidence from an EDR that established that a vehicle was traveling in excess of 100 MPH at the time of the accident. Matos v.
State, 899 So. 2d 403 (Fla. Dist. Ct. App., 4th Dist. 2005). In Com. v. Zimmermann, 873 N.E.2d 1215, (Mass. App. Ct., 2007), the
Court held that evidence taken from the EDR in the defendant’s vehicle was sufficiently reliable to be admissible, in a trial for
motor vehicle homicide by negligent operation, where the Commonwealth’s expert testified that the technology behind the EDR
had been known for many years, that he and other experts had found the EDRs to be reliable, that EDRs needed no maintenance
and calibration for 10 years, and that his calculations based on the physical and other evidence were consistent with the EDR data
from the defendant’s vehicle. New Jersey,4 Illinois,5 and New York6 have all ruled that such evidence is admissible. The Court is not
aware of any jurisdiction where evidence from an EDR was deemed to have not met the Frye standard. Based upon the testimony
presented by the Commonwealth experts, the admissibility of the EDR evidence was not error.

The defendant’s final three claims involve allegations of ineffective counsel. Pursuant to Commonwealth v. Grant, 813 A.2d 726
(Pa. 2002), ineffective assistance of counsel claims are not to be addressed on direct appeal but, rather, deferred to proceedings
brought under the Post Conviction Relief Act, 42 Pa. C.S.A. 9501 et. seq. Clearly, the third of the ineffective claims, that counsel
was ineffective in that he failing to call an expert witness to dispute the Commonwealth’s introduction of evidence based on the
EDR, can only be addressed on collateral review where the defendant will have the opportunity to present evidence establishing
that counsel was ineffective for not presenting such evidence.
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The other two claims, however, can be addressed. Counsel could not have been ineffective for not objecting to the Court reopen-
ing the record because counsel, did, in fact object. The defendant’s Petition for Writ of Habeas Corpus and Entry of Verdict asked
the Court to not reopen the record and, instead, to enter a verdict of not guilty. That certainly constituted an objection to the Court
doing so and preserved that issue for direct appellate review as demonstrated by the inclusion of that claim in counsel’s concise
statement.

Similarly, the claim that counsel was ineffective for not filing a written motion requesting a hearing on the admissibility of the
evidence from the EDR is without merit because counsel did challenge the admissibility of that evidence. The Court addressed it
at trial and in this Opinion.

For the reasons set forth above, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

Date: December 27, 2012
1 In this vehicle, a 2007 Dodge Caliber SXT, the EDR is known as the Airbag Control Module.
2 The defendant was represented by new counsel at sentencing, Robert E. Stewart, Esquire.
4 State v. Shabazz, 946 A.2d 626 (N.J. Super.2005)
5 Bachman v. General Motors Corp., 776 N.E.2d 262 (Ill. App., 4th Dist. 2002)
6 People v. Christmann, 3 Misc. 3d 309, 776 N.Y.S.2d 437 (J. Ct. 2004)

Commonwealth of Pennsylvania v.
Kenneth Kearns

Criminal Appeal—Homicide—Commonwealth Appeal—Attempt—Failure to Turn Over Police Reports—Mistrial—
Double Jeopardy—Dismissal of Charges

No. CC 200813663. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 30, 2012.

OPINION
OF THE COURT

The defendant, Kenneth Kearns, was charged by criminal information with one count of Criminal Attempt (Homicide), (18 Pa.
C.S. § 903); two counts of Aggravated Assault (18 Pa. C.S.A. § 2702(A)(1) and 2702(A)(4)); and one count of Recklessly Endangering
Another Person (18 Pa. C.S.A. § 2705). The defendant waived his right to a jury trial and proceeded before this Court on May 3,
2010. During the Commonwealth’s presentation of evidence, defense counsel learned of the existence of an incident report
prepared by the West Deer Township Police dated June 15, 2008. This four page report was attached to Commonwealth’s Motion
to Reconsider, as Exhibit 1. Defense counsel brought the existence of this previously undisclosed report to this Court’s attention
and requested a postponement. The postponement was granted. When the parties reconvened on May 13, 2010, the District
Attorney’s Office revealed to the Court that on May 6, 2010, it has requested the entire case file from the West Deer Police
Department and, in reviewing that file, determined that there were two additional documents that had not been previously
disclosed to defense counsel. These documents were also attached to the Commonwealth’s Motion to Reconsider and marked
Exhibits 2 and 3, respectively. Exhibit 2 is a hand-written statement by witness, Pamela Truckley, who was present when the
victim and the defendant engaged in their altercation and when the defendant shot the victim. Exhibit 3 was a written statement
provided by the defendant after his arrest.

When the parties reconvened, defense counsel requested a mistrial based upon the failure of the Commonwealth to provide
essential and material discovery to the defendant. Clearly, the original incident report, the initial hand-written statement of the
only other person who witnessed this incident and the original hand-written statement of the defendant were vitally important
documents that should have been provided to defense counsel at some time prior to the middle of the trial. To expect trial counsel
to digest the matters set forth in those reports and continue to represent the defendant at the trial was unreasonable and this Court,
accordingly, granted a mistrial. The defendant thereafter filed a Motion to Dismiss alleging a double jeopardy violation.
Considering the arguments of counsel and reviewing the facts in this matter, this Court entered an Order dismissing the charges
and barring a retrial. The Commonwealth appealed from that Order. Accordingly, the sole issue before this Court is whether it
abused its discretion in granting the Motion to Dismiss on the basis of a double jeopardy violation.

Pennsylvania Rule of Criminal Procedure provides that if a discovery violation occurs, the court may grant a trial continuance
or prohibit the introduction of the evidence or may enter any order it deems just under the circumstances. The trial court has broad
discretion in choosing the appropriate remedy for a discovery violation. Commonwealth v. Johnson,_727 A.2d 1089 (1999). A defen-
dant seeking relief from a discovery violation must demonstrate prejudice. Id. (citing Commonwealth v. Counterman, 553 Pa. 370,
719 A.2d 284 (1998)). A violation of discovery “does not automatically entitle appellant to a new trial.” Commonwealth v. Jones,
668 A.2d 491, 513 (Pa.1995). The defendant must demonstrate how a more timely disclosure would have affected his trial strategy
or how he was otherwise prejudiced by the alleged late disclosure. Id. (citing Commonwealth v. Chambers,_528 Pa. 558, 599 A.2d
630, 636-38 (1991) (no error in denial of mistrial motion for untimely disclosure where appellant cannot demonstrate prejudice)).
Here, the prejudice to the defendant was clear. The prior statement of the Commonwealth’s principal witness and a handwritten
statement given by the defendant were withheld. Defense counsel’s trial strategy would certainly have been affected had this
evidence been provided, as the rule required, in advance of trial. Not providing counsel with an incident report, standing alone,
may not have been enough to warrant the granting of a new trial. Here, however, after the Court granted one continuance to allow
defense counsel to digest the incident report and prepare for cross examination, when the parties returned, it was revealed that
two additional reports: the defendant’s statement and the eyewitness statement has been withheld from the defendant and his counsel.
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The granting of the mistrial was necessary to protect the defendant’s right to a fair trial.
The Commonwealth contends that the remedy of dismissal was an abuse of discretion. The Court dismissed the charges

because the Commonwealth was at least grossly negligent in failing to produce to the defendant in discovery the items identified
above. All that it took for the Assistant District Attorney to do to discover the documents withheld from the defendant was to
demand to see the entire file from the police department. Once that was done, the prosecutor determined that several items had
not been provided in discovery. There was no explanation, however, for why the prosecutor did not undertake this review of the
police officer’s case file before trial, when the prosecution has an affirmative obligation to provide discoverable material to the
defense. While it did not appear that the prosecutor intentionally withheld this evidence, it is apparent to this Court that the
Prosecution was grossly negligent in failing to obtain and produce the clearly discoverable material. The end result is the same,
a defendant is placed in jeopardy but his trial is interrupted because of the failure of the prosecution to perform a simple, yet
important task: make sure the defendant is provided with all required discovery. Here, because the failure to provide discovery
provoked the mistrial, it would be an injustice for the defendant to again be placed in jeopardy. The dismissal of the charges was
the appropriate remedy.

BY THE COURT:
/s/Manning, A.J.

Date: December 30, 2012

Commonwealth of Pennsylvania v.
Grace C. Enick

Criminal Appeal—DUI—Sufficiency—Reasonable Suspicion to Stop Vehicle

No. CP-02-CP-15835 -2011. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—January 17, 2013.

OPINION
On May 31, 2012, following a Suppression Hearing in the above-captioned matter, this Court denied the Defendant, Grace C.

Enick’s (“ENICK”) Motion for Suppression. After a stipulated Bench Trial on the same date, Enick was found guilty of two (2)
Counts of Driving Under the Influence of Alcohol, and one (1) Count of Failing to Drive on the Right Side of the Road.

On May 31, 2012, this Court sentenced Enick to the mandatory minimum as to Count 1 of ninety (90) days intermediate punish-
ment to be served by House Arrest with electronic monitoring. This Court also imposed an eighteen (18) month period of proba-
tion, with two conditions; (1) Enick undergo a drug and alcohol evaluation; and (2) attend and successfully complete an Alcohol
Highway Safety Class. Finally, this Court imposed the mandatory minimum fine of Fifteen Hundred Dollars ($1,500). This Court
indicated on the record it would stay the sentence contingent upon Counsel timely filing a Notice of Appeal to the Superior Court.

On June 20, 2012, Enick, by and through Counsel, Michael Steven Sherman, Esquire, filed a Notice of Appeal to the Superior
Court of Pennsylvania. On June 20, 2012, this Court ordered Enick, as Appellant, to file a Concise Statement of Matters Complained
of on Appeal pursuant to Pa. R.A.P. 1925. On July 10, 2012, Enick filed a Concise Statement. The following issues have been set
forth for Appellate review:

1. At the Suppression Hearing in this matter, the arresting Officer testified that Enick’s car crossed the center line divid-
ing traffic in the north and south direction for 3 to 4 seconds and moved back into her lane of travel. It was this momen-
tary and minor traffic infraction that caused the Officer to conduct a traffic stop. The Officer produced a videotape of
Enick traveling down the road at issue. At no time whatsoever does the video show Enick’s vehicle crossing the center
line for any length of time. The Commonwealth provided no explanation as to why the Officer’s testimony flies in the face
of the videotape evidence. Did the Trial Court error in finding that Enick’s vehicle crossed the center line of travel, when
such a finding is in direct contravention to the videotape evidence provided by the Commonwealth?

2. Assuming that half of Enick’s vehicle crossed the center lane of travel for three to four seconds when there was no
traffic on the road, such an action would constitute a momentary and minor traffic violation, for which there was not prob-
able cause to stop Enick, especially when the Officer followed her, and no other traffic violations were committed. Did
the Trial Court error in finding that this momentary and minor traffic violation, a violation that was so quick, it was not
even captured on videotape, constituted probable cause to stop Enick’s vehicle in violation of both the Fourth Amendment
of the U.S. Constitution and Article 1, § 8 of the Pennsylvania Constitution?

FACTUAL SUMMARY
On October 18, 2011, at approximately 2:38 A.M., Officer Daniel Rhyslop, a Corporal with the Mt. Lebanon Police Department,

was on patrol traveling north bound on Washington Road (also known as Route 19), approaching the 1400 block of Washington
Road, when he observed a green Toyota traveling south bound in the center lane. Suppression Hearing Transcript (“S.H.T.”) May
31, 2012, pages 4-5. As he was approaching the vehicle, he observed half of the vehicle cross the double yellow lines into oncoming
traffic for approximately 2-3 seconds. S.H.T at p. 5. Officer Rhyslop testified that there was no obstruction in her lane of traffic, and
there were no signals to indicate she (Enick) should be traveling over the center line. Id.

Officer Rhyslop further testified, because driving on the wrong side of the roadway is a motor vehicle violation, he initiated a
traffic stop. S.H.T., at p. 6. He indicated that he continued to drive north to check the area for any obstructions in the roadway, then
he turned around and proceeded behind Enick and executed a traffic stop at approximately the 1600 block of Washington Road.
S.H.T., at p. 7.

When Officer Rhyslop came into contact with Enick, he testified she had a strong odor of alcoholic beverage on her breath and
person; her eyes were glassy; her speech was slurred; and her movements were slow. Id. The Officer asked Enick to perform the
standardized field sobriety tests of walk and turn, and the one leg stand. S.H.T. at p. 8. Officer Rhyslop testified during the walk and
turn test, she failed to touch heel to toe on almost every step and she did not perform the turn as he demonstrated. She further failed
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to maintain the starting position, lost her balance from that position and failed to count her steps as she walked. S.H.T. at p. 9.
Officer Rhyslop had her perform an additional field sobriety test of the one leg stand. During this test, she failed to keep her

arms at her side; failed to raise her foot six inches off the ground; and failed to look at her elevated foot. S.H.T. at p.p. 9-10.
Officer Rhyslop opined that Enick was significantly impaired, she was a danger to other motorists on the roadway, and unable

to safely operate a motor vehicle. S.H.T. at p. 11. Enick submitted to a blood alcohol test at the St. Clair Hospital at approximately
3:14 A.M. and the results were an alcohol content level of .178. Id. In the Officer’s report, he documented Enick admitted her vehicle
was over the double yellow line. Id. at pp. 13-14.

On cross-examination, Officer Rhyslop testified a videotape was recorded of the events that occurred on October 18, 2011.
However, after a thorough review of the videotape, this Court found that the video neither supported nor took away from the
Officer’s testimony, because it did not really address the moment when the vehicle crossed the center line. The tape only estab-
lished that the lights of Enick’s vehicle were pointed in the direction of the Officer’s vehicle, which somewhat supported the propo-
sition that her vehicle was outside of the lane of travel. S.H.T. at pp. 15, and 85-86. The Officer was able to point out in the video
where Enick’s vehicle lights were pointed in the direction of the Officer indicating Enick’s vehicle was over the double yellow line.
Id. at pp. 22-23.

At the conclusion of the Suppression Hearing, this Court made the following ruling:

Based on the cases that the Court believes are controlling, Chase, and Feczko, I find that the Motion of the Defendant
should be denied.... The Court found the Officer’s testimony credible with regard to the observation that the vehicle was
in the opposing lane, at least one half of the vehicle, that clearly is a violation of the Vehicle Code... The Court finds that
the stop was proper and the Motion is denied.

Id. at pp. 85-87

Enick’s Appeal to the Superior Court of Pennsylvania was thereafter timely filed.

DISCUSSION
Defendant’s Appeal presents two issues. The first issue is set forth as follows:

1. At the Suppression Hearing in this matter, the arresting Officer testified that Enick’s car crossed the center line dividing
traffic in the north and south direction for 3 to 4 seconds and moved back into her lane of travel. It was this momentary
and minor traffic infraction that caused the Officer to conduct a traffic stop. The Officer produced a videotape of Enick
traveling down the road at issue. At no time what so ever does the video show Enick’s vehicle crossing the center line for
any length of time. The Commonwealth provided no explanation as to why the Officer’s testimony flies in the face of the
videotape evidence. Did the Trial Court error in finding that Enick’s vehicle crossed the center line of travel, when such
a finding is in direct contravention to the videotape evidence provided by the Commonwealth?

Section 6308(b) of Motor Vehicle Code provides:

Whenever a police officer is engaged in a systematic program of checking vehicles or drivers, or has reasonable
suspicion that a violation of this title is occurring, or has occurred, he may stop a vehicle upon request or signal, for
the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identification number, or
engine number, or the driver’s license, or to secure such other information as the officer may reasonably believe to be
necessary to enforce the provisions of this title.

75 Pa. C.S.A. § 6308(b).

“When an officer has reasonable suspicion a violation of the Vehicle Code is occurring, or has occurred, he may interrupt the
privilege operation of a vehicle on the public highways and stop the vehicle for the investigative purposes stated therein.”
Commonwealth v. Chase, 960 A.2d 108, 112 (Pa. 2008). “To establish grounds for reasonable suspicion... the officer must articulate
specific observations, which, in conjunction with reasonable inferences derived from these observations, led him reasonably to
conclude, in light of his experience, that criminal activity was afoot and the person he stopped was involved in that activity.”
Commonwealth v. Little, 903 A.2d 1269, 1272, (Pa. Super. 2006).

A determination of whether reasonable suspicion exists is based on the totality of circumstances. In the Interest D.M., 781 A.2d
1161, 1163 (Pa. 2001) citing United States v. Cortez, 449 U.S. 411, 417 (1981). In making this determination, we must give “due
weight…to the specific reasonable inferences the police officer is entitled to draw from the facts in light of his experience”.
Commonwealth v. Cook, 735 A.2d, 673, 676, (Pa. 1999), quoting Terry v. Ohio, 392 U.S. 1, 27, (1968). Also, the totality of the circum-
stances test does not limit our inquiry to an examination of only those facts that clearly indicate criminal conduct. Rather, even a
combination of innocent facts, when taken together may warrant further investigation by the police officer. Commonwealth v. Cook,
735 A.2d, 673, 676 (Pa. 1999) quoting Terry v. Ohio, 392 U.S. 1, 22, (1968). “Reasonable suspicion sufficient to stop a motorist must
be viewed from the standpoint of an objectively reasonable police officer”. Commonwealth v. Chase, 960 A.2d 108, 120 (Pa. 2008)
citing Ornelas v. United States, 517 U.S. 690, 696 (1996).

In this case, Officer Rhyslop observed half of Enick’s vehicle cross the double yellow lines into oncoming traffic for a few
seconds. This Court viewed the videotape. While the videotape does not record Enick’s vehicle crossing over the double yellow
line, it does record her headlights. Contrary to Enick’s position, that the Trial Court’s finding is in direct contravention to the
videotape evidence, this Court specifically explained that the video established that the lights of Enick’s vehicle were pointed
in the direction of the Officer’s vehicle, and that this somewhat supports the proposition that the Enick’s vehicle was outside of
the lane of travel. Additionally, the Court specifically found the Officer’s testimony was credible that he observed approximately
half of Enick’s vehicle cross the double yellow line into oncoming traffic for approximately two to three seconds. S.H.T. at pp.
5 & 85-87.

Based upon the totality of the circumstances, Officer Rhyslop had reasonable suspicion that Enick was in violation of the Vehicle
Code and, therefore, had requisite cause to make a vehicle stop.

The second issue presented on Appeal is set forth as follows:

2. Assuming that half of Enick’s vehicle crossed the center lane of travel for three to four seconds when there was no traffic
on the road, such an action would constitute a momentary and minor traffic violation, for which there was not probable
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cause to stop Enick, especially when the Officer followed her, and no other traffic violations were committed. Did the
Trial Court error in finding that this momentary and minor traffic violation, a violation that was so quick, it was not even
captured on videotape, constituted a probable cause to stop Enick’s vehicle in violation of both the Fourth Amendment of
the U.S. Constitution and Article 1, § 8 of the Pennsylvania Constitution?

In it’s ruling, this Court relied on the cases of the Commonwealth of Pennsylvania v. Chase, 960 A.2d 108 (Pa. 2008), and
Commonwealth of Pennsylvania v. Feczko, 10 A.3d 1286 (Pa. Super. 2010). The Feczko case thoroughly summarizes the develop-
ment of Pennsylvania law regarding the requisite cause for a traffic stop. The Feczko Court described the facts:

On August 19, 2008, Pennsylvania State Police Trooper Krista Miller was on duty... in her marked patrol car when she
came upon the Appellant’s silver Cadillac. Trooper Miller observed the left tires of Appellant’s vehicle briefly cross
over the double yellow median line, and enter the oncoming lane of travel, while negotiating a curve in the road.
Appellant’s vehicle then gradually swayed within the lane crossing over the white fog line two or three times. The
vehicle’s left tires then briefly drifted over the double yellow median line for a second time. At this point, Trooper
Miller activated her emergency lights and siren and conducted a traffic stop of Appellant’s vehicle. Trooper Miller
testified that the basis for the stop was “reasonable suspicion due to the fact that the individual was weaving within
his lane, and also crossed out of his lane of travel on numerous occasions”. Trooper Miller did not indicate that she
conducted the stop on suspicion of DUI.

Feczko, 10 A.3d at 1286. (Citation omitted).

The Court then applied the law to the facts in Feczko stating:

Mere reasonable suspicion will not justify a vehicle stop when the driver’s detention cannot serve an investigatory
purpose relevant to the suspected violation. In such an instance, it is incumbent upon the officer to articulate specific
facts possessed by him, at the time of the questioned stop, which would provide probable cause to believe that the vehicle
or the driver was in violation of some provision of the Code.

In the case subjudice our analysis is limited to the legality of the traffic stop of Appellant’s vehicle. Trooper Miller
testified that the basis for the traffic stop was because Appellant was weaving within his lane and also crossed out of
his lane of travel on numerous occasions. Trooper Miller observed Appellant’s vehicle cross the double center line...
on two separate occasions, as well as drift over the white fog line on the opposite side of the traffic lane. While no vehi-
cles were required to take evasive action, Trooper Miller did observe traffic in the oncoming lane while following
Appellant’s vehicle. These observations gave rise to a suspected violation of the Motor Vehicle Code Provision requir-
ing that vehicles drive within a single lane.

Based on the record of the suppression hearing, we conclude Trooper Miller was able to articulate specific facts
possessed by her at the time of the questioned stop, which provided probable cause to believe that Appellant was in
violation of § 3309(1).

Feczko, 10 A.3d at 1291-1292 (Citations & quotations omitted).

Based upon the Court’s Findings of Fact and credibility determination as to the believability of Officer Rhyslop’s testimony,
application of Feczko mandates denial of the Defendant’s Motion to Suppress. This Court’s analysis was stated on the record as
follows:

And Feczko clearly held that under those circumstances that if the only reason the trooper was stopping the vehicle
was because of a violation of the Vehicle Code of Title 75, Section 3091, the trooper was well within the trooper’s right
to stop the vehicle and then proceed further. And I find that while though the facts are different as to the number and
times as to what Trooper Miller observed as opposed to this case, the fact that the vehicle was in the opposing - the
lane of travel for the extent of time that it was for the amount of the vehicle in the lane, and the officer clearly artic-
ulated that as a violation of the Vehicle Code. The Court finds that the stop was proper and the motion is denied.

S.H.T. p. 86, L. 25 through p. 87, L. 17.
CONCLUSION

For the reasons set forth above, this Court committed no errors of law and Appellant’s Appeal should be DENIED.

BY THE COURT:
/s/Ignelzi, J.

Dated: January 17, 2013

Commonwealth of Pennsylvania v.
Vito Pelino

Criminal Appeal—Homicide—Jury Instruction—Inflammatory Photos—Denial of Expert—Mistrial Request

No. CC 201102578. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 18, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Vito Pelino, was charged by criminal information (CC 201102578) with Criminal Homicide1, Kidnapping2, and Abuse
of Corpse3.

The kidnapping charge was nolle prossed on February 29, 2012 and Appellant proceeded to a jury trial on March 13-15, 2012.
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On March 15, 2012 Appellant was found guilty of first degree murder and kidnapping. On June 13, 2012, Appellant was sentenced
to serve a sentence of life imprisonment without the possibility of parole on the first degree murder charge and one to two years
imprisonment consecutive to the life sentence at the abuse of corpse charge.

No post trial motions were filed and this appeal followed.

FACTS
On the evening of February 12, 2011, William King was socializing with a group of friends at a bar in the Verona section

of Allegheny County. (T.T. 41-43, 51).4 Later that night King met Natalie Turner, the sister of Vito Pelino, appellant herein.
Turner had come to the bar with her brother Vito after getting off work and having several drinks in the nearby Oakmont
community where she lived. (T.T. 66-73). King and Pelino were introduced to each other by Turner, and the two men had
incidental but friendly contact during the evening. (T.T. 88-89, 377). King and Turner talked, danced and drank for a couple
of hours. Between 1:00 – 2:00 a.m. on February 13th, King approached his friend, Matthew Guntrum, and asked Guntrum to
drive him and Turner to Turner’s residence in Oakmont. (T.T. 43, 50-51, 59, 70-76). King believed, based on the very friendly
contact he had with Turner in the bar, that he would have more intimate contact with Turner at her residence. (T.T. 43-44).
Turner, despite the close contact she had with King in the bar, maintained that she was taking King back to her residence to
show him the place as a potential roommate, as the relationship between her and her then current boyfriend/roommate was
not good. (T.T. 72-76).

Guntrum rode King and Turner to Turner’s residence and returned to the bar. The time was now approaching 2:00 a.m. (T.T.
50-52). Pelino was aware that Turner was planning to take King to her residence because she had asked him to drive her and King
to the residence but he refused. Pelino told Turner that he had to drive his friend, Corey Robert, home, but he agreed to provide
King with a ride home from Turner’s after he took Robert home; both King and Pelino resided in the nearby community of Penn
Hills. (T.T. 73-74, 78).

Pelino arrived at Turner’s residence at approximately 3:00 a.m. and the three of them drank and talked amicably inside. (T.T.
75-78, 90, 380). King at some point excused himself to use the bathroom and Turner, by that time intoxicated and tired, told Pelino
that she needed King to be out of the residence because her boyfriend would be coming home soon. (T.T. 78, 380-381). Pelino
informed King of the circumstances, and although King had been excited about the potential of “hooking up” with Turner, Pelino
persuaded King to leave with him. (T.T. 159-161, 179, 382).

Pelino and King left and drove into Penn Hills in Pelino’s vehicle. During the ride King began talking about Turner in a manner
that Pelino perceived to be disrespectful. (T.T. 384). Turner had remarked to Pelino that his “sister was sexy as hell” and that he was
“trying to hit that”. (T.T. 384). A verbal argument ensued and Pelino stopped the vehicle where the argument escalated between the
two men. Pelino then grabbed a knife that he had beside the driver’s side door and began to stab King. (T.T. 164, 179, 196).

Pelino inflicted 72 stab and incised wounds on King, stabbing him until he was certain King was dead. (T.T. 320-330, 400-403).
Many of the incised wounds were defensive wounds to King’s hands; and the most lethal wounds were stab wounds to King’s neck,
which transected his left carotid artery and perforated his trachea, as well as a stab wound to his back which penetrated his lung.
(T.T. 326-331, 341-342).

Once he was certain that King was dead, Pelino drove home to his apartment on Verona Road in Penn Hills. Pelino lived in an
apartment which was across the street from his mother’s home. He parked his vehicle in the back of his mother’s house and pushed
King’s body onto the back seat. Pelino went into his apartment and retrieved a black bed sheet, and returned to the vehicle to cover
up King’s body. (T.T. 391, 401).

Pelino returned to his apartment, showered, discarded his blood soaked clothing and unsuccessfully attempted to contact Corey
Robert to solicit his advice and aide. (T.T. 156, 392). That Saturday morning, as King lay dead in the back seat of his vehicle, Pelino
borrowed his mother’s car and picked up his son for a scheduled visitation which ended at 3:00 that afternoon. (T.T. 393). Pelino
returned to his apartment and that evening contacted Corey Robert and told him that he needed his help. (T.T. 157). Robert agreed
to help Pelino without knowing exactly what he was going to help him with, and Pelino picked Robert up in his vehicle. When Pelino
picked up Robert, Robert noticed that both the front and back seats were covered with large drop cloths. (T.T. 158-159). Pelino and
Robert went back to Pelino’s apartment and then across the street to the basement of his mother’s home. As they entered the base-
ment, Pelino told Robert that he “killed that guy last night”, and asked Robert if he saw a sign above the door that stated, “dead
nigger storage”. (T.T. 163-165).

Once they got into the basement, Pelino showed Robert a garbage bag, and a large blanket which was tied into a knotted pack-
age laying in a puddle of blood. (T.T. 164-165) Both the garbage bag and the blanket contained the dismembered body parts of King.
Pelino acknowledged that he had cut King up with a saw and put the parts in the garbage bag and blanket. (T.T. 166-167). Pelino
had cut King into six parts: head, torso, two arms, and two legs. (T.T. 175, 332-335). Pelino had discarded the knife he used to stab
King and the saw he used to dismember him into the nearby Allegheny River. (T.T. 396).

Pelino and Robert loaded King’s dismembered body into Pelino’s vehicle. Pelino drove to a remote and heavily wooded area in
nearby Plum Borough where they loaded the garbage bag and bed sheet into a discarded wheel barrow they found shortly after
arriving there. (T.T. 167-173, 207-213). They traveled on a path approximately 100 yards into the woods to the edge of a hillside
where Pelino pulled out the dismembered body parts, took off any remaining clothing, and Pelino and Robert threw the body parts
over the hillside. (T.T. 175-176). Pelino gathered up the clothing, garbage bag and bed sheet and they returned to Verona where
they parted company. In a conversation in the days following, Pelino told Robert not to worry about things as he thought he could
get away with it. (T.T. 177-178).

A missing persons investigation conducted by the Penn Hills Police and Allegheny County Police Homicide Unit led the police
to interview Cory Robert. Robert eventually gave police a detailed account of the events on February 17th and took police to the
wooded area where the dismembered body of William King was recovered. (T.T. 109-148, 186).

Pelino was arrested and charged as noted hereinabove.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following four issues which are set forth exactly as he states them:

1. The trial court erred by admitting into evidence and displaying to the jury gruesome color photos of body parts which
only served to inflame the passions of the jury. Any possible probative value was far outweighed by the prejudicial effect
it had on the jury, especially where the defendant herein admitted that he stabbed the victim in this case. TT 203)
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2. A Commonwealth witness testified that he and the defendant, Pelino, talked about killing someone before. Defense
moved for a mistrial which was erroneous denied by the trial court. The cautionary instruction only served to exacerbate
the situation. (TT 168-169)

3. Court erred in not giving heat of passion – voluntary manslaughter charge.

4. The trial court erred in denying motion for appointment of expert costs not to exceed $2000.

DISCUSSION

I.
Appellant initially avers that the trial court erred by admitting into evidence certain color photographs depicting dismembered

body parts of the victim. This claim is without merit.
During the testimony of Detective Gregory Matthews, the jury viewed six photographs – Exhibits 2A, 3A, 5B, 7A, 7B, and 9B,

that showed the dismembered body parts of William King and where they were found by investigators on February 17, 2011 at the
direction of Corey Robert. (T.T. 207). In response to the Appellant’s Pre-Trial Motion in Limine regarding the photographs, the
Trial Court directed the Commonwealth to provide it with one set of color photographs marked numerically and with the letter “A”,
and a second set of black and white photographs of the same photographs marked with corresponding numbers but with the letter
“B”. Thus the only photographs Appellant presently complains of are exhibits: 2A (torso and appendages); 3A (appendages); and
7A (appendages). (T.T. 212-214).

The law governing the admissibility of photographs of a homicide victim is well established and succinctly stated as follows:

When considering the admissibility of photographs of a homicide victim, which by their nature can be unpleasant,
disturbing, and even brutal, the trial court must engage in a two-step analysis.

First a trial court must determine whether the photograph is inflammatory. If not, it may be admitted if it has relevance
and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must decide whether
or not the photographs are of such essential evidentiary value that their need clearly outweighs the likelihood of inflam-
ing the minds and passions of the jurors.

Commonwealth v. Spell, 28 A.3d 1274, 1279 (Pa. 2011) (quotations and citations omitted).

The trial court noted here that the admissibility of the color photographs was dictated by the fact that due to the nature of the
terrain where the body parts were thrown, the body parts were not clearly discernible in the black and white photographs. (T.T.
100). see: Commonwealth v. Kendricks, 30 A.3d 499, 503 (Pa. Super. 2011) (color photographs of gunshot wounds necessary where
probative value would be greatly diminished if photographs were allowed merely in black and white); Commonwealth v.
Hernandez, 590 A.2d 325, 329 (Pa. Super. 1991) (color photographs of bodies were properly admitted to explain the extent to which
defendant went to hide victims’ bodies and which showed defendant’s plan to evade consequences of his acts and thus his
consciousness of guilt).

The record here demonstrates that the Trial Court: (1) undertook a thoughtful review of the photographs sought to be admitted
(T.T. 5, 97-103); (2) that review was informed and guided by the applicable case law (T.T. 98-101); and (3) gave an appropriate
cautionary instruction to the jury at the time of the admission of the photographs (T.T. 210-211). Spell, 28 A.3d at 1279-1280 (no
abuse of discretion in admitting photographs where photographs aided jury in understanding witness testimony regarding the
body’s condition and location as found, and lack of blood splatter in photographs was relevant to showing parking lot was not the
murder scene; also relevant to abuse of corpse charge.).

The oft quoted guidance of the Pennsylvania Supreme Court applies in this instance:

A criminal homicide trial is, by its very nature, unpleasant, and the photographic image of the injuries inflicted are merely
consonant with the brutality of the subject of inquiry. To permit the disturbing nature of the images of the victim to rule
the question of admissibility would result in exclusion of all photographs of the homicide victim, and would defeat one of
the essential functions of a criminal trial, inquiry into the intent of the actor. There is no need to so overextend an attempt
to sanitize the evidence of the condition of the body as to deprive the Commonwealth of opportunities of proof in support
of the onerous burden of proof beyond a reasonable doubt.

Commonwealth v. McCutcheon, 646 A.2d 547, 549 (Pa. 1982)

Appellant’s claim is without merit.

II.
In his second issue Appellant claims that the Trial Court erred when it denied a motion for mistrial when a Commonwealth

witness testified that he and Appellant talked about killing someone prior to the incident for which Appellant was on trial. This
claim is without merit.

During the testimony of Corey Robert, he made reference to the fact that he and Pelino chose the Cox Comb Road site to dump
the body because they had talked generally about killing somebody in the past, and that the Cox Comb Road area would be a good
place to get rid of a body. (T.T. 168) Appellant’s counsel objected, and the Commonwealth’s offer was that Robert and Pelino never
plotted to kill a certain person, but if they were to kill someone the Cox Comb Road area would be a place to get rid of the body
because it served as a landscape dump. (T.T. 168-169). While this evidence was admissible to explain why that location was
chosen, the Trial Court, in an abundance of caution, sustained the objection and indicated it would give a cautionary instruction.
(T.T. 169-170). Appellant’s counsel did not object to the cautionary instruction, but did ask the Trial Court to also instruct the
witness to be more responsive to the question. (T.T. 169). The Trial Court then gave the following instruction to the jury and witness:

THE COURT: Ladies and gentlemen, as to the last two questions and answers, and most importantly the answers, you are
to strike them from your consideration. The objection is sustained in that regard. And the other thing, sir, just listen care-
fully to the question, which you are doing, but answer only that question precisely.

MR. THOMASSEY [Defense Counsel]: Thank you, Your Honor.
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(T.T. 169-170). See Commonwealth v. Jones, 688 A.2d 491, 503-504 (prompt and cautionary instruction to which defendant did not
object cured any potential prejudice, and new trial not warranted as jury is presumed to follow the court’s instructions). See also
T.T. 17 (opening instructions to jury wherein Trial Court instructed jurors that they must not consider any testimony to which the
trial court sustained an objection).

Appellant’s claim is without merit.

III.
In his third claim Appellant avers that the Trial Court erred by not giving a requested jury instruction on voluntary manslaughter-

heat of passion. This claim is without merit.
Appellant requested that the jury be instructed as to both prongs of the voluntary manslaughter statute.5 (T.T. 418, 421). The

Trial Court granted that request as to “unreasonable belief killing justifiable”, 18 Pa. C.S. § 2503(b), but denied the request as to
the sudden and intense passion prong, 18 Pa.C.S. § 2503(a), because the record was devoid of any evidence to support the instruc-
tion. (T.T. 418-419, 421). Commonwealth v. Browdie, 671 A.2d 668, 674 (Pa. 1996) (a trial court shall only instruct on an offense
where the offense has been made an issue in the case and where the trial evidence reasonably would support such a verdict.).

The “heat of passion” encompassed in this prong of the statute requested by Appellant includes emotions such as anger, rage,
sudden resentment, or terror which renders the mind incapable of reason. Commonwealth v. Miller, 987 A.2d 638, 650 (Pa. 2009).
However as the Pennsylvania Supreme Court has stated,

An objective standard is applied to determine whether the provocation was sufficient to support the defense of heat of
passion voluntary manslaughter. The ultimate test for adequate provocation remains whether a reasonable man confronted
with this series of events, became impassioned to the extent that his mind was incapable of cool reflection.

Miller, 987 A.2d at 650.

Appellant testified and put forth a claim of self defense, claiming that the victim pulled a knife on him and attempted to stab
him. (T.T. 387). Appellant further claimed that he was able to disarm the victim and stabbed the victim for fear of his own life. (T.T.
388-389). In that regard Appellant received requested jury instructions on self defense, 18 Pa. C.S. § 505, and imperfect self
defense, 18 Pa. C.S. § 2503(b). (T.T. 464-466). However, any objective basis to support a heat of passion instruction was legally lack-
ing in Appellant’s testimony or anywhere in the record. Commonwealth v. Hutchinson, 25 A.3d 277, 314-315 (Pa. 2011) (whether
the provocation by the victim was sufficient to support a heat of passion defense is determined by an objective test). In fact the
record indicates otherwise: (1) February 13, 2011 was the first time Appellant met the victim, (T.T. 71-77, 376-377); (2) the contact
between Appellant and the victim at the bar was amicable, (T.T. 88-89, 377); (3) the contact between Appellant and the victim at
Natalie Turner’s residence was equally pleasant except for Appellant’s verbal cajoling of the victim to leave the residence (T.T. 90-
91, 380-381); and (4) they left the residence peaceably and the initial part of their contact in the vehicle was uneventful. (T.T. 382-
383). According to Appellant it was only when King began to speak of Turner in a manner that Appellant perceived as “disrespect-
ful” that Appellant became very angry, stopped the vehicle, and the argument between the two led to the stabbing. (T.T. 384-387).
See Browdie, 671 A.2d at 671 (defendant’s account of events that led to killing did not support that killing was done in the heat of
passion, consequently it was not error to deny request for heat of passion manslaughter instruction).

Importantly King’s statements to Appellant regarding Turner were limited to: “your sister is sexy as hell; I’m trying to hit that”.
(T.T. 384). Despite the ensuing argument between the two that followed, these statements do not, as a matter of law, give rise to
level of provocation that meets the reasonable man standard. See Miller, 987 A.2d at 650, and Hutchinson, 25 A.3d at 314-315.

Consequently the Trial Court correctly concluded that Appellant was not entitled to a heat of passion instruction and Appellant’s
claim in this regard is without merit.

IV.
In his final claim Appellant alleges that the Trial Court erred by limiting the amount to be expended for a psychiatric evalua-

tion of Appellant to $2,000. This claim is without merit.
On October 11, 2011 Appellant filed a “Motion for a Court Appointed Psychiatric Evaluation” in which counsel averred that a

“psychiatric evaluation is paramount in this case”. See Reproduced Record at “Motion for a Court Appointed Psychiatric
Evaluation” page 3, paragraph 8.

The Trial Court granted that motion on October 13, 2011, and approved Dr. Stephen Zerby to undertake and complete that eval-
uation. The Trial Court limited the cost of the evaluation to $2,000. See Reproduced Record at “Order of Court”, October 11, 2011.
The evaluation was completed, and Appellant never petitioned the Trial Court to request additional monies regarding this matter.

This issue is without merit.
CONCLUSION

Based on the foregoing, the judgment of sentence should be affirmed.

BY THE COURT:
Date: January 18, 2013 /s/Borkowski, J.

1 18 Pa. C.S. § 2501 (a)
2 18 Pa. C.S. § 3502 (c) (1)
3 18 Pa. C.S. § 5510
4 The letters “T.T.” refers to the Trial Transcript of March 13-15, 2012.
5 Voluntary manslaughter is defined as follows: “(a) General rule.-A person who kills an individual without lawful justification com-
mits voluntary manslaughter if at the time of the killing he is acting under a sudden and intense passion resulting from serious
provocation by: (1) the individual killed; or (2) another whom the actor endeavors to kill, but he negligently or accidentally causes
the death of the individual killed. (b) Unreasonable belief killing justifiable.-A person who intentionally or knowingly kills an indi-
vidual commits voluntary manslaughter if at the time of the killing he believes the circumstances to be such that, if they existed,
would justify the killing under Chapter 5 of this title (relating to general principles of justification), but his belief is unreasonable.”
18 Pa.C.S. § 2503.
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Commonwealth of Pennsylvania v.
Leslie L. Brown

Criminal Appeal—Homicide—Evidence—Weight of the Evidence—Admission of Weapon from Unrelated Crime—
Juvenile Sentenced to Life Without Parole

No. CC 200908030. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 18, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Leslie L. Brown, was charged by criminal information (CC No. 200908030) with one count each of Criminal
Homicide1, Robbery-Serious Bodily Injury2, Carrying a Firearm without a License3, and Possession of a Firearm by a Minor4.

Appellant proceeded to a jury trial, February 22-24, 2011, at the conclusion of which he was found guilty of Second Degree
Murder, Robbery-Serious Bodily Injury, Carrying a Firearm without a License, and Possession of a Firearm by a Minor.

On May 23, 2011, Appellant was sentenced by the Trial Court to the following:
Count one: Second Degree Murder- Life without the possibility of parole;
Count two: Robbery-Serious Bodily Injury- no further penalty;
Count three: Carrying a Firearm without a License- three to six years incarceration to be served consecutively to the life

sentence at count one;
Count four: Possession of a Firearm by a Minor- no further penalty.
Following sentencing, Appellant’s trial counsel filed a motion to withdraw as counsel which the Trial Court granted. On July 14,

2011 the Trial Court appointed new counsel for Appellant to effectuate his appeal. On September 30, 2011, Appellant filed a peti-
tion pursuant to the Post-Conviction Relief Act to file post-sentence motions nunc pro tunc. On October 26, 2011, the
Commonwealth filed an answer conceding the Appellant was denied his right to file post-sentencing motions. On December 1, 2011,
this Court ordered that Appellant’s appellate rights be reinstated and that he could file post-sentence motions nunc pro tunc within
ten days of the order.

On December 7, 2011, Appellant filed his post-sentence motion. On January 20, 2012, this Court granted Appellant permission
to file an amended post-sentence motion. On March 30, 2012, Appellant filed an Amended Post-Sentence Motion. Appellant’s post-
sentence motions were denied by operation of law on May 16, 2012. On June 13, 2012, Appellant filed a timely Notice of Appeal.

STATEMENT OF ERRORS ON APPEAL
On July 31, 2012 Appellant filed a 1925(b) Statement of Matters Complained of on Appeal. On August 3, 2012 Appellant filed an

Amended 1925(b) Statement of Matters Complained of on Appeal. In that second pleading Appellant raised one additional issue
and did not withdraw any of the issues included in his first 1925(b) statement. Thus, this Court will address all of the following
issues raised in both pleadings, and they are set forth verbatim as Appellant states them:

I. The Trial Court erred in denying Appellant’s Post-Sentencing Motions since Appellant’s convictions of Second
Degree Murder, Robbery-SBI, Firearms not to be carried without a license and Possession of a Firearm by a Minor were
against the weight of the evidence.

II. The Trial Court erred in denying Appellant’s Post-Sentencing Motions since the Trial Court erred in permitting the
prosecutor to introduce into evidence, via expert testimony, the gun used in the 10/6/06 Robbery since there was no
connection established between that gun and the gun and bullet used in the instant 9/28/06 Homicide/Robbery.

III. Appellant, who was a sixteen year old juvenile when the instant homicide was committed, was unconstitutionally
sentenced to a mandatory sentence of life without the possibility of parole, pursuant to Miller v. Alabama, ____ S.Ct. 2012
WL 2368659 (2012). The sentence violated the 8th Amendment to the United States Constitution, and is to be retroactively
applied. Hence, Appellant must be re-sentenced, and if the Commonwealth pursues a sentence of life without parole,
there will have to be a determination that Appellant intended to kill the victim. This claim was not raised in Appellant’s
3/30/12 Amended Post-Sentencing Motions since Miller was not decided until 6/25/2012.

FINDINGS OF FACT
Shortly before 12 A.M. on September 28, 2006, sixteen year old Leslie Brown, appellant herein, was with several friends, Lamar

Meggison, Keith Smith and Daniel Holmes, in the Swissvale section of Allegheny County. Trial Transcript, February 22-24, 2011
at 99, 124, 126-127, 205 (hereafter “T.T.”). The group sought to purchase small cigars (blunts) to use to roll marijuana to smoke.
(T.T. 120, 126-127, 205.) The group was making its way toward a neighborhood Sunoco convenience store when Brown noticed
Michael Stepien walking in a nearby alley. (T.T. 49-50, 90, 108, 127-128, 130-131, 138, 166, 187.) Stepien was walking toward his
home after leaving a neighborhood social club. (T.T. 90.)

Brown left the group and approached Stepien as he walked in the alley. (T.T. 49-50, 108, 131, 138, 166.) Brown ran up on Stepien
and held a revolver to Stepien’s head. (T.T. 87, 90 108, 131, 133, 138, 166, 171, 190.) Brown said, “Give me the money,” and Stepien
replied, “I have nothing.” (T.T. 190-191, 194.) Brown fired one warning shot into the air and a second into the ground. (T.T. 131,
190-191, 194, 212.) Brown then once again placed the gun to Stepien’s head saying, “Give me the money.” (T.T. 191, 194.) Stepien
replied, “Really, I have nothing but my keys.” (T.T. 191, 194.) Brown then shot Stepien in the head. (T.T. 124, 133, 170-171, 186,
191.) Upon witnessing the shooting, Brown’s friends fled from the immediate area and went to another friend’s home, Terico Ross.
(T.T. 133, 135-136, 191, 207, 219.)

Meggison arrived at Ross’s home first, followed shortly by Smith and Holmes, and a few seconds later by Brown. (T.T. 136, 193,
219.) Smith, Holmes, and Meggison were apparently so shocked by the shooting that they did not speak about what had just
occurred. (T.T. 193, 208-09, 222.) Brown stated that he just killed somebody and, “I got to do what I got to do.” (T.T. 136-137, 193.) 

Paramedics responded to a call of a man lying in the alley between Nied’s Funeral Home and the volunteer fire department.
They found Stepien lying unconscious on his stomach in the middle of the alleyway. Upon initial observation he had scrapes on his
hands and knees, and a bleeding head laceration formed a small pool of blood around his head. (T.T. 39, 41, 44, 46, 49-50, 54-57, 65,
75.) Stepien, who had only keys and cigarettes on his person, had a large amount of blood in his mouth that caused him to make a
gurgling, snoring noise as he tried to breathe. (T.T. 44-46, 56-58, 75, 89.) Stepien was emergently transported to the hospital, and
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investigators were notified that he was unlikely to survive his gunshot wound. Stepien was pronounced dead from the gunshot
wound to his head at 3 A.M. on September 29, 2006. Medical procedures included the recovery of a badly damaged .22 caliber
projectile from Stepien’s head. (T.T. 45, 48, 56-57, 60, 86-87, 96-97, 244-245.)

A thorough investigation of the area where Stepien was found yielded no evidence. (T.T. 59, 61, 63-64, 69-70, 89, 91, 95). Eight
days later, October 6, 2006, Brown approached Francis Yesco at a Swissvale bus stop, not far from where he had shot Stepien.
Brown approached Yesco from behind, held a revolver to the back of Yesco’s head, and told him not to move. (T.T. 96, 223-226, 229-
230, 233-234.) When Brown reached his hand into Yesco’s left pants pocket, Yesco hit Brown’s hand away and turned around to hit
Brown, prompting Brown to flee with the gun still in his right hand. (T.T. 234.) Brown was pursued for approximately a half block
by Yesco and Swissvale Police Officer Justin Keenan, who was in the immediate area and had observed the robbery in progress.
(T.T. 230, 234-235.) During the chase Brown discarded the revolver over a fence. Brown was caught by Officer Keenan and arrested;
the weapon was recovered shortly thereafter. (T.T. 230-231.)

The revolver recovered from the area where Brown threw it was test-fired and the test-fired bullet was compared with the
projectile recovered from Stepien’s head. (T.T. 96, 226, 231, 245-246.) The .22 caliber projectile was so significantly damaged from
the impact with Stepien’s skull that a positive match could not be made. (T.T. 244-245, 247-248.) However, the recovered projectile
and test-fired bullet were found to both have a rifling classification of six lands and grooves with a right hand twist, thus Brown’s
revolver could not be excluded as the murder weapon. (T.T. 97, 243, 246-249.)

Only the ballistic evidence linked Brown to Stepien’s murder until the arrest of Carl Smith5 in 2008. Carl Smith provided infor-
mation regarding the Stepien case that led to interviews and grand jury testimony culminating in the arrest and charging of
Appellant as noted hereinabove. (T.T. 96-99, 105-107, 109, 112-113, 119.)

DISCUSSION

I.
Appellant first claims that the Trial Court erred in denying his post-sentence motion that alleged that the verdicts of guilty for

Second Degree Murder, Robbery-Serious Bodily Injury, Carrying a Firearm without a License and Possession of a Firearm by a
Minor were against the weight of the evidence. Appellant’s claim is without merit.

A claim alleging that the verdict was against the weight of the evidence is addressed to the discretion of the trial court; the
appellate court reviews the exercise of the trial court’s discretion and does not answer for itself whether the verdict was against
the weight of the evidence. Commonwealth v. Houser, 18 A.3d 1128, 1135 (Pa. 2011). In this regard the Supreme Court has stated, 

It is well stated that the jury is free to believe, all, part, or none of the evidence and to determine the credibility of the
witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict is so
contrary to the evidence it shocks one’s sense of justice. In determining whether this standard has been met, appellate
review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted where the
facts and inferences of record disclose a palpable abuse of discretion.

Houser, 18 A.3d at 1135-1136 (citations omitted).

The applicable statutes for Appellant’s convictions provide in pertinent part that: (1) a “criminal homicide constitutes murder
of the second degree when it is committed while defendant was engaged as a principal or an accomplice in the perpetration of a
felony” (18 Pa. C.S. § 2502(b)); (2) “[a] person is guilty of robbery if, in the course of a theft, he inflicts serious bodily injury upon
another” (18 Pa. C.S. § 3701(a)(1)(i)); (3) a violation of Section 6106 occurs where an individual carries a firearm “without a valid
and lawfully issued license” (18 Pa. C.S. § 6106); and, (4) “a person under 18 years of age shall not possess or transport a firearm
anywhere in this Commonwealth” (18 Pa. C.S. § 6110.1(a)).

The Trial Court has set forth a detailed recitation of facts hereinabove and incorporates that by reference for present purposes.
Briefly stated, the record demonstrates that Appellant: (1) viewed Stepien walking alone in a relatively isolated area late at night
(T.T. 90, 130-131, 194); (2) quickly ran upon him (T.T. 49-50, 108, 131, 138, 166); (3) put a gun to his head (T.T. 87, 90, 133, 171, 190);
(4) demanded his money (T.T. 190-191, 194); (5) fired two warning shots and again demanded his money (T.T. 131, 190-191, 194,
212); (5) fatally shot Stepien in the head when Stepien did not comply (T.T. 124-125, 133, 170-171, 186, 191, 194, 202); (6) admitted
the shooting to his friends shortly afterward (T.T. 136-137, 193); (7) was sixteen years old at the time of the shooting (T.T. 99); and
(8) did not have a valid license for the firearm (T.T. 100).

Thus, the verdicts were amply supported by the record and since the verdict does not shock one’s sense of justice, it is clear
that the Trial Court did not abuse its discretion in denying Appellant’s post-sentence motion. See Commonwealth v. Knox, 50 A.3d
732, 738, 740 (Pa. Super. 2012) (trial court did not abuse its discretion in determining that appellant’s conviction for second degree
murder was not against the weight of the evidence where two eyewitnesses identified defendant as the shooter).

Appellant’s claim in this regard is without merit.

II.
Appellant next claims that the Trial Court erred by permitting the prosecutor to introduce the gun recovered from the October

6th robbery of Francis Yesco into evidence in the Stepien case.
A challenged evidentiary ruling regarding the admissibility of evidence will only be reversed if the appellate court finds that

the trial court abused its discretion. Commonwealth v. Minerd, 753 A.2d 225, 229 (Pa. 2000). Where the trial court states the
reason for admitting the evidence, the scope of review is limited to examining the stated reason. Minerd, 753 A.2d at 229. Here,
the Trial Court admitted evidence of the gun and circumstances surrounding the October 6 robbery because, “[i]n this instance it
goes to the motive, intent, natural history of the events as well as identity and plan.” “Commonwealth Postponement Request and
404(b) Ruling” Transcript, September 13, 2010 at 9 (hereafter “R.T.”). Presently Appellant does not object to the introduction of
evidence regarding the second robbery. Rather, Appellant specifically raises as error the admission of the revolver and the expert
testimony linking the revolver to the projectile recovered from Michael Stepien’s head. Appellant’s argument is that the
Commonwealth was unable to conclusively establish the revolver was the murder weapon.

Typically, all relevant evidence, i.e., evidence which tends to make the existence or non-existence of a material fact more or less
probable, is admissible, subject to the prejudice/probative value weighing which attends all decisions upon admissibility. See
Pa.R.E. 401; Pa.R.E. 402; Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004). The Pennsylvania Rules of Evidence
provide, “[e]vidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportunity,
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intent, preparation, plan, knowledge, identity or absence of mistake or accident.” Pa. R.E. 404(b). Relevant evidence will be excluded
where it is “so prejudicial that it would inflame the jury to make a decision based upon something other than the legal propositions
relevant to the case.” Broaster, 863 A.2d at 592.

The Pennsylvania Superior Court has held:

a weapon shown to have been in a defendant’s possession may properly be admitted into evidence, even though it cannot
positively be identified as the weapon used in the commission of a particular crime, if it tends to prove that the defendant
had a weapon similar to the one used in the perpetration of the crime.

Broaster, 863 A.2d at 592 (citations and quotations omitted). Furthermore, a claim alleging a lack of proof that a weapon is the
murder weapon goes to the weight of the evidence, and not to the admissibility of the weapon. Commonwealth v. Johnson, 615 A.2d
1322, 1334 (Pa. Super. 1992).

Here, Appellant was found to be in possession of a firearm during a second robbery, eight days after he shot and killed Stepien.
While the expert witness was unable to conclusively establish that the projectile recovered from Stepien’s head was fired from the
gun used in the October 6th robbery, the test bullet fired from that gun and the projectile recovered from Stepien’s head had the
same class characteristics. (T.T. 243-247.) Here, the Trial Court admitted the gun into evidence to show “motive, intent, natural
history of the events as well as identity and plan.” (R.T. 9.) The Trial Court took into account: (1) the short period of time between
the fatal shooting of Stepien and the October 6th robbery; (2) that both crimes involved pointing a revolver at the victim’s head and
an attempt to take the victim’s money; (3) that the two crimes were committed within several blocks of each other; and (4) the
similarity in the age, race and sex of the victims. (R.T. 9.) See Broaster, 863 A.2d at 588 (gun admissible as relevant to case even
though it was not the murder weapon as it tended to show appellant’s access to similar type of handgun); Johnson, 615 A.2d at 1334
(although recovered weapon could not be conclusively identified as the murder weapon as it had been disassembled and key
elements destroyed, the trial court properly held the weapon was relevant and properly allowed its introduction into evidence).

Finally it should be noted that the Trial Court gave several jury instructions throughout the trial regarding the limited use for
which the evidence of the gun could be used. (T.T. 228-229, 235-236, 302-303, 324-326); Broaster, 863 A.2d at 593 (gun properly
admitted even though conclusively not murder weapon, and there was no unfair prejudice where trial court gave limited use jury
instruction).

This claim is without merit.

III.
In his final claim of error Appellant, who was sixteen years old at the time that the homicide was committed, alleges that he

was unconstitutionally sentenced to life without the possibility of parole pursuant to Miller v. Alabama, 132 S.Ct. 2455 (2012). This
claim has possible merit.

A claim alleging that a sentence unconstitutionally violates Appellant’s right to be free from cruel and unusual punishment chal-
lenges the legality of the sentence imposed. Knox, 50 A.3d at 741. The United States Supreme Court recently held in Miller v.
Alabama that mandatory life imprisonment without the possibility of parole for those under the age of eighteen at the time of their
crime violates the Eighth Amendment’s prohibition of cruel and unusual punishment. 132 S.Ct. at 2460. The Pennsylvania Superior
Court has held that a mandatory life sentence without the possibility of parole for a juvenile violates both the federal and state
constitutions for cruel and unusual punishment. Knox, 50 A.3d at 745. Notably, the new rule is not a categorical ban on life without
parole sentences for juveniles. Knox, 50 A.3d at 744-745. Pennsylvania amended its sentencing scheme for minors convicted of
second degree murder accordingly, but it does not explicitly apply retroactively to those convicted before June 24, 2012. 18 Pa.C.S.
§1102.1(c) (effective October 25, 2012).

Neither the legislation, nor case law in its aftermath, clarify whether this prohibition against mandatory life imprisonment without
the possibility of parole for juveniles is to be applied retroactively. An appellate decision overruling prior law will be applied
retroactively where the overruling case is decided during the pendency of the appeal, and the issue has been raised and preserved
throughout the appeal process, unless the new rule explicitly states that it is to only be applied prospectively. Comonwealth v.
Cabeza, 469 A.2d 146, 148 (Pa. 1983); see also Edward J. Borkowski, Recent Decisions: Commonwealth of Pennsylvania v.
Geschwendt, 22 DUQ. L. REV. 823, 1121-1162 (1984). The new rule enunciated in Miller has prompted the Pennsylvania Superior
Court to vacate a sentence and remand for resentencing where the Appellant preserved the issue of unconstitutional sentencing
throughout the appellate process. See: Knox, 50 A.3d at 732 (Miller applied retroactively to 2008 sentencing where Miller decided
during pendency of appeal, became controlling law of the case, and defendant preserved the issue throughout the appeal process);
Commonwealth v. Lofton, No. 281 EDA 2012, 2012 WL 6062578 (Pa. Super. Dec. 7, 2012) (Miller applied retroactively to 2011
sentencing where Miller decided during pendency of appeal and defendant preserved the issue throughout appeal). The Lofton
court noted that, “whether a juvenile convicted of first or second degree murder would be entitled to retroactive application of
Miller on direct appeal where he did not contest the constitutionality of his sentence must be left for another day”. Lofton, 2012
WL 6062578 at *5 n.2.

At the time of Appellant’s sentencing (May 23, 2011), Pennsylvania law mandated that a person convicted of second degree
murder be sentenced to a term of life imprisonment. 18 Pa. C.S. § 1102(b). Additionally, the Pennsylvania Board of Probation and
Parole prohibits the granting of parole for inmates serving life imprisonment sentences. 61 Pa. C.S. § 6137(a)(1). Consistent with
this mandatory sentencing scheme, the Trial Court properly sentenced Appellant to life without the possibility of parole for the
conviction of second degree murder. Appellant did not challenge his sentence until his Amended Concise Statement of Matters,
after Miller was decided.

Thus Appellant may be entitled to a new sentencing hearing, but this Court awaits further guidance from the Pennsylvania
appellate courts in this regard. See Commonwealth v. Cunningham, 51 A.3d 178 (Pa. 2012) (appeal granted on issue of retroactivity
of Miller in PCRA context); Commonwealth v. Batts, 981 A.2d 1283 (Pa. 2009)6.

CONCLUSION
Appellant’s first and second claims should be denied. His third claim as to resentencing is placed at the wisdom and informed

discretion of the Pennsylvania Superior Court.

BY THE COURT:
/s/Borkowski, J.
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Date: January 18, 2013

1 18 Pa. C.S. §2501 (a).
2 18 Pa. C.S. §3701(a)(1).
3 18 Pa. C.S. §6106.
4 18 Pa. C.S. §6110.1(a).
5 Carl Smith is the brother of Keith Smith who was with Brown the night Stepien was killed.
6 The Pennsylvania Supreme Court held argument in Batts on September 12, 2012 to address the impact of Miller on direct appeal
cases. Knox, 50 A.3d at 741 n.12; Pennsylvania’s Unified Judicial System Web Portal at 79 MAP 2009.

Commonwealth of Pennsylvania v.
Sean Wright

Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Ineffective Assistance of Counsel—Waiver—Attempt—
Failure to Articulate Specific Claims on Appeal

No. CC 201008384, 201013968. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 8, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Sean Wright, was charged by criminal informations (CC 201008384, 201013968) with seven counts of Criminal
Attempt (Homicide)1, seven counts of Aggravated Assault2, six counts of Recklessly Endangering Another Person3, and one count
each of Firearms Not to be Carried Without a License4, Fleeing or Eluding a Police Officer5, Accidents Involving Damage to
Attended Vehicle6, as well as multiple motor vehicle code summary level offenses for events that occurred on June 9, 20107.
Appellant was also charged by criminal information (CC 2010008383) with one count of Carrying a Firearm Without a License for
events of June 3, 2010, which was joined with the above mentioned informations.

Appellant proceeded to a jury trial on June 1-7, 2011. On June 7, 2011 he was found guilty of two counts of Criminal Attempt
(Homicide), seven counts of Aggravated Assault, six counts of Recklessly Endangering Another Person, one count of Carrying a
Firearm Without a License, one count of Fleeing or Attempting to Elude Police Officer, and one count of Accidents Involving
Damage to Attended Vehicle. He was found not guilty of five counts of Criminal Attempt (Homicide). At CC 201008383 Appellant
was found not guilty of Carrying a Firearm Without a License. The Trial Court found Appellant guilty of the motor vehicle code
summary offenses.

On September 7, 2011 Appellant was sentenced to an aggregate period of incarceration of fifty to one hundred years.
On September 19, 2011 Appellant filed post sentence motions which were denied by operation of law on January 23, 2012. This

appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

I. The evidence in this matter was insufficient to sustain the jury’s finding of guilt as to the two (2) counts of Criminal
Attempt – Homicide, the charges of Aggravated Assault, Firearms Not to be Carried Without a License, and
Fleeing/Eluding an Officer at CC No. 201008384, and the charges of Recklessly Endangering Another Person, Accidents
Involving Damage to Attended Vehicle, Failure to Stop at a Red Signal, Driving on a Sidewalk, and Reckless Driving at
CC No. 201013968.

II. The jury’s verdict in this case was against the weight of the evidence as to the two (2) counts of Criminal Attempt –
Homicide, the charges of Aggravated Assault, Firearms Not to be Carried Without a License, and Fleeing/Eluding an
Officer at CC No. 201008384, and the charges of Recklessly Endangering Another Person, Accidents Involving Damage
to Attended Vehicle, Failure to Stop at a Red Signal, Driving on a Sidewalk, and Reckless Driving at CC No. 201013968.

III. If Appellant’s conviction were to stand due to trial counsel’s ineffectiveness, it would constitute manifest injustice.

FINDINGS OF FACT
In the late morning of June 9, 2011 Robert Cohan was walking near his home in the Friendship neighborhood of the City of

Pittsburgh, Allegheny County. (T.T. 55-56, 60). As he was walking he noticed a Lincoln Navigator being operated at a high rate of
speed and in a reckless manner – swerving around other cars and traveling in the opposite lane of traffic on Friendship Avenue.
(T.T. 55). When the vehicle got close to Cohan, he gestured toward the driver, Sean Wright, throwing his arms in the air. In response
Wright looked at Cohan, smiled, put his hand up through the opened sunroof of the vehicle and waved a gun in the air. (T.T. 55-56).
Wright drove away and Cohan called 911, reported the incident, and continued walking. (T.T. 56). Minutes later Cohan again saw
the vehicle on Penn Avenue being operated in the same reckless manner and headed toward the neighboring community of
Garfield. (T.T. 56-57). Shortly after that Cohan encountered a Pittsburgh police unit and pointed them in the direction of Wright’s
travel. (T.T. 56-57).

Several marked police units located Wright, and with lights and sirens activated, began a pursuit of the Wright vehicle. That
pursuit began in the Garfield section and proceeded through that community toward the East Liberty section and the major inter-
section of Penn and Negley Avenues. (T.T. 61-63, 70-71). At that intersection Wright was blocked in by other civilian vehicles and
a police vehicle directly behind him. Wright initially attempted to force his way through those vehicles but was unable to do so.
The pursuing police officers believed that the pursuit was over and they began to exit their vehicles. (T.T. 62, 71-72). Wright started
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to go over a small concrete barrier that divided the lanes of travel but stopped when a police vehicle approached from the oppo-
site direction. (T.T. 83). Police officer Howard McQuillan’s vehicle was the police unit directly behind Wright and Officer
McQuillan was exiting his vehicle when Wright put his vehicle in reverse and backed it into the front of McQuillan’s police unit.
(T.T. 62-63, 71-73). Officer McQuillan was barely able to avoid injury by moving away from his vehicle which was pushed back
approximately six feet by the impact. (T.T. 72-73, 83-84, 94). Wright, by virtue of the space created by moving McQuillan’s vehicle,
was able to maneuver out of the intersection and he sped away with the police again in pursuit. (T.T. 63, 74).

The pursuit continued through several Pittsburgh neighborhoods – East Liberty, Shadyside, Homewood, and East Hills. At one
point Wright drove through a city park and hit McQuillan’s vehicle again in an attempt to elude police. (T.T. 75-77). In East Hills
Wright almost struck sheriff deputy Wayne Davin head-on. (T.T. 377).

Wright drove, and was pursued, into and out of the neighboring jurisdictions of Wilkinsburg, Penn Hills, Edgewood and
Swissvale. (T.T. 75-77, 100-103). In Wilkinsburg he drove through a gas station, and at an intersection he rammed the vehicle of
homicide detectives Cindy Smith and Christine Williams, pushing their vehicle backwards through the intersection although he
had room to proceed through the intersection without striking their vehicle. (T.T. 180-183, 190-201). As Wright traveled on
Braddock Avenue between the City of Pittsburgh and Edgewood Borough he turned around in the middle of the street and drove
his vehicle straight toward Pittsburgh police sergeant Stephen Vinansky who narrowly avoided a head-on collision. (T.T. 100).
Because of the high speeds and erratic and unpredictable nature of Wright’s driving conduct, spike strips were difficult to deploy
and when deployed Wright was able to avoid them. (T.T. 102, 360, 365).

In Swissvale Borough Wright drove through the parking lots of two businesses and onto a sidewalk in front of a pizza shop and
bus stop. After Wright drove on to and off of the sidewalk he continued his flight through the streets of Swissvale. (T.T. 207-215).
Shortly thereafter Wright became stuck in traffic at a major intersection and stopped between two civilian vehicles on Braddock
Avenue. This gave City of Pittsburgh detective Vonzale Boose, who was part of the pursuit with his partner Brian Johnson, an
opportunity to exit his vehicle and approach Wright. Detective Boose ordered Wright to place the vehicle in park and show his
hands. Wright made eye contact with Detective Boose, hit the gas, rammed the car in front of him, put the car in reverse and
rammed the car in back of him. Wright then repeated that process until he had room to escape, which he did by speeding away on
Braddock Avenue toward the Edgewood Towne Shopping Center. Wright drove through the shopping center and back onto
Braddock Avenue where he accessed the Parkway East (Interstate 376). (T.T. 102, 207-215, 221-226).

Wright continued on the parkway until its end where he was confronted with the choice of going onto the Pennsylvania Turnpike
or State Route 22 at Monroeville. (T.T. 267, 330). Wright continued onto Route 22 with multiple police units in pursuit. (T.T. 267,
302-304, 330).

As Wright reached the end of Allegheny County, Monroeville Police, who had monitored the pursuit, were able to deploy spike
strips on Route 22 in front of a strip mall as Wright approached. (T.T. 448-449). Wright however became aware of the strips and
turned into the strip mall. He traveled through the mall and went around rear of the stores on the delivery road, again pursued by
multiple police vehicles. (T.T. 304, 449).

Realizing that this delivery road would only lead to the other end of the stores, two City of Pittsburgh police units, Lieutenant
Richard Pritchard and Detective Johnson and his partner Detective Boose, instead of following Wright, veered off and positioned
their vehicles at the other side of the delivery road hoping to end the pursuit at that juncture. (T.T. 267-268, 331-332).

Lieutenant Pritchard was the first of those units and he positioned his marked vehicle at the far end of the delivery road,
Detective Johnson angled his detective vehicle fifteen to twenty feet behind Pritchard’s vehicle. (T.T. 227, 268, 330-332). Wright
came out of the delivery road and despite having more than adequate room to go by Pritchard’s vehicle on either side, Wright accel-
erated and steered his vehicle into Pritchard as Pritchard was standing next to his vehicle. (T.T. 152-153, 305, 332-335, 381, 393).
Lieutenant Pritchard was knocked six to eight feet into the air, landed on the rear trunk of his vehicle, and then fell to the ground
seriously injured. (T.T. 152-153, 229-230, 269, 305, 335, 382).

Wright, with parts of his vehicle “falling off” then steered his vehicle toward the Johnson/Boose vehicle. Detective Boose was
out of the vehicle and managed to escape Wright’s vehicle. Detective Johnson, who was attempting to exit believed he would be
directly hit and killed if he got out, remained in the vehicle as Wright bore down on it and hit it. The detective’s vehicle was turned
180 degrees by the impact; for Detective Johnson “things went dark” and he tumbled out of the vehicle and onto the ground, seri-
ously injured. (T.T. 233, 268-271, 382).8

After hitting the detective’s vehicle, Wright steered his vehicle toward Deputy Davin’s vehicle as he arrived in the area in his
marked sheriff ’s vehicle. (T.T. 307, 381-383, 392). Davin’s vehicle was struck in the front and driver’s side and the glass in the
driver’s window exploded in his face. (T.T. 382-383, 391). The two vehicles came to rest with the driver’s doors next to each other.
Deputy Davin was pinned in on that side of his vehicle with Wright peering down on him from his more elevated position in his
SUV, leaving Deputy Davin fearing he would be shot. (T.T. 307, 381-385, 392-393, 462).

Wright’s vehicle was now disabled and he began trying to locate the .45 caliber semiautomatic gun he had brandished on
Friendship Avenue an hour earlier. (T.T. 79, 234-235). Other officers converged on the vehicle and they, along with Deputy Davin,
repeatedly ordered Wright to show his hands. Wright ignored those demands and he kept attempting to locate the weapon. (T.T. 79,
233-235, 383).

It was only after he was tasered and a canine sent into the vehicle that Wright was subdued and arrested. The weapon was
retrieved from the floorboard of the front driver’s side. (T.T. 236, 241-242, 526-527). Lieutenant Pritchard, Detective Johnson, and
Deputy Davin were emergently transported from the scene and survived the incident.

Lieutenant Pritchard suffered injuries as follows: (1) his kneecap was torn off of his leg; (2) all of the ligaments in his leg, except
for his hamstring, were torn; (3) some part of Wright’s vehicle had torn a portion of his shin out; (4) his quadriceps were torn off
of the bone which caused complete lack of control of his leg for several months; (5) multiple stitches and embedded glass in his
elbow from shattering the window of his vehicle upon being hit by Wright’s vehicle; and (6) severe bilateral trauma from his waist
to his ankles. He endured multiple surgeries to repair and reattach his quadriceps and knee, as well as ACL reconstructive
surgery. (T.T. 337-340).

Detective Johnson suffered the following injuries: (1) his right hip was shattered into six to seven pieces and three plates and
eleven screws were inserted into that hip; (2) nerve damage to that leg causing his entire leg to cramp twenty-four hours a day,
seven days a week; (3) scarring that runs across his entirety of his right buttocks and down his right leg; (4) wearing a brace that
extends from his calf down to his foot; and (5) inability to determine where his right foot is when he attempts to walk as a result
of the nerve damage, which also necessitates the use of a cane or walker in order to ambulate. (T.T. 272-283). Detective Johnson
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underwent several surgeries and spent a month in the hospital, and he remained in intensive therapy for leg and nerve damage at
the time of trial. (T.T. 278-283).

Deputy Davin suffered: (1) bruised ribs; (2) a bruised knee; (3) multiple cuts from the exploding glass; (4) reoccurring
headaches; and (5) bruising over the entirety of the left side of his body. (T.T. 388).

Appellant was formally arrested and charged as noted hereinabove.

DISCUSSION
I.

In his first allegation of error Appellant claims that each guilty verdict on each and every count so found was insufficient to
sustain the jury’s finding of guilt. Thus, in this sweeping fashion Appellant alleges the insufficiency of evidence, other than the
summary level offenses, on eighteen separate verdicts on six different types of crimes. Given the lack of specificity engendered by
this claim the Trial Court cannot address it. In this regard the Pennsylvania Superior Court has stated,

If Appellant wants to preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify the
elements upon which the evidence was insufficient. This Court can then analyze the element or elements on appeal. The
instant 1925(b) statement simply does not specify the allegedly unproven elements. Therefore, the sufficiency issue is
waived.

Commonwealth v. Williams, 959 A.2d 1252, 1258 (Pa. Super. 2008) (citations and quotations omitted).
Appellant’s claim is waived.

II.
Appellant’s second claim is similar to his first claim except that he raises a weight of the evidence claim. It also is character-

ized by the same sweeping approach which prevents the Trial Court from addressing the claim. See Commonwealth v. Seibert, 799
A.2d 54, 62 (Pa. Super. 2002) (defendant’s weight of the evidence issues waived where he merely claimed in his Pa. R.A.P. 1925(b)
statement that the verdict of the jury was against the weight of the credible evidence as to all of the charges).

Appellant’s claim is waived.

III.
In his third claim Appellant alleges that the ineffectiveness of trial counsel constitutes a manifest injustice.
In Commonwealth v. Barnett, 25 A.3d 371, 377 (Pa. Super. 2011), the Pennsylvania Superior Court stated that the appellate court

will no longer engage in the review of ineffective assistance of counsel claims on direct appeal. Consequently, even if the record
were to be developed as to the ineffectiveness of counsel claim, the Superior Court will not review that claim in the present
procedural posture. Barnett, 25 A.3d at 377.

Thus, the Trial Court will not address this claim.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: February 8, 2013

1 18 Pa. C.S. § 901(a).
2 18 Pa. C.S. § 2702(a)(2) and (c).
3 18 Pa. C.S. § 2705.
4 18 Pa. C.S. § 6106(a)(1).
5 75 Pa. C.S. § 3733.
6 75 Pa. C.S. § 3743.
7 Appellant was charged with one count each of: Traffic Control Signals, 75 Pa. C.S. § 3112(a); Drive on Sidewalk; 75 Pa. C.S. § 3703;
Reckless Driving, 75 Pa. C.S. § 3736(a).
8 Detective Johnson described those seconds as follows:

Detective Johnson: And he’s - - I see him, and the SUV is leaning hard on its left. My immediate thought was he’s going
to hit me. My next thought was, I have to take the hit in the car. He’ll kill me.

I get in the car, and I shut the door. I look up. I see Vonzale taking off to my right, and suddenly, the lieutenant is up in
the air. I look back down, and here he comes. I fold my hands over my chest, and I remember saying, relax, relax. I looked
back up, and all I could see is this grill.

Boom. That’s it. It goes dark. I don’t know - - I don’t know. Boom. It goes dark. And then I’m sitting there, and I open the
door, and I just fall onto the ground. I’m actually thinking I’m going to go help. I’m laying on the ground, and I realize my
leg doesn’t work. It just doesn’t work.

I lean back over, and I look, and the lieutenant is down on the ground, and he looks like he’s dead. I laid there. I can’t get
up. I can’t get up. I’m looking back, and the lieutenant, he’s not moving.

There are sirens everywhere. I’m laying in something. I don’t know what it is. It’s, it’s, it’s very oily. I just lay there. I
realize they can’t see me.

Jan Necessary [Assistant District Attorney]: Did you realize something was different about your detective car?

Detective Johnson: Yes. My driver’s side, on the driver’s side, the building would have been on my left. Now, as I’m
laying on the ground, I realize the building is now on my right. There’s a hillside on my left. He spun my car 180 degrees.
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Now my car is between me and everybody else, and nobody could see me. I’m still looking over my shoulder, barely. I’m
looking over, and I could see the lieutenant. I realize I have to call for help.

So, I started yelling for help, and then somebody runs over to me, and they try to pick me up. I’m, don’t pick me up. Don’t
pick me up. Because my leg doesn’t work. Then somebody yells you’re bleeding out. I said who’s bleeding out. They go
you’re bleeding out.

(T.T. 269-271).

Commonwealth of Pennsylvania v.
Akaninyene Akan

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Rape Shield

No. CC 201101844. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—January 23, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on June 26, 2012. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Burglary,1 Rape,2 Involuntary Deviate Sexual Intercourse (IDSI),3 Sexual Assault,4 Indecent

Assault,5 Terroristic Threats,6 Unlawful Restraint7 and Simple Assault.8 Following a jury trial held before this Court, the Defendant
was convicted of all charges. On June 26, 2012, he appeared before this Court and was sentenced to four (4) consecutive terms of
imprisonment of eight (8) to twenty (20) years, for an aggregate sentence of 32 to 60 years. Timely Post-Sentence Motions were
filed and were denied by this Court on July 11, 2012. This appeal followed.

On appeal, the Defendant has raised a total of 15 issues, inclusive of subparts.9 As discussed below,10 all of the issues are meritless.

1. Sufficiency of the Evidence
Initially, the Defendant argues that the evidence was insufficient to support the convictions for the “various sexual acts.” This

claim is meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

The “various sexual acts” of which the Defendant was convicted were Rape, Involuntary Deviate Sexual Intercourse, Sexual
Assault and Indecent Assault. The Pennsylvania Crimes Code defines each crime, in relevant part, as follows:

§3121. Rape

(a) Offense defined. – A person commits a felony of the first degree when the person engages in sexual intercourse with
a complainant:

(1) by forcible compulsion.

18 Pa.C.S.A. §3121;

§3123. Involuntary deviate sexual intercourse

(a) Offense defined. – A person commits a felony of the first degree when the person engages in deviate sexual inter-
course with a complainant:

(1) by forcible compulsion.

18 Pa.C.S.A. §3123;

§3124.1. Sexual assault

Except as provided in section 3121 (relating to rape) or 3123 (relating to involuntary deviate sexual intercourse), a person
commits a felony of the second degree when that person engages in sexual intercourse or deviate sexual intercourse with
a complainant without the complainant’s consent.

18 Pa.C.S.A. §3124.1;

§3126. Indecent assault

(a) Offense defined. – A person is guilty of indecent assault if the person has indecent contact with the complainant,
causes the complainant to have indecent contact with the person or intentionally causes the complainant to come into
contact with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant and:

(1) the person does so without the complainant’s consent;

18 Pa.C.S.A. §3126.
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§3101. Definitions

“Deviate sexual intercourse.” Sexual intercourse per os or per anus between human beings…

“Forcible compulsion.” Compulsion by use of physical, intellectual, moral, emotional or psychological force, either
express or implied…

“Indecent contact.” Any touching of the sexual or other intimate parts of the person for the purpose of arousing or
gratifying sexual desire, in either person…

“Sexual intercourse.” In addition to its ordinary meaning, includes intercourse per os or per anus, with some penetration
however slight; emission is not required.

18 Pa.C.S.A. §3101.
At trial, the evidence presented established that in the evening hours of September 11, 2011, University of Pittsburgh student

Kelsey Barclay left her off-campus house at 3381 Parkview Avenue in the Oakland section of the City of Pittsburgh to attend a party
for the University’s lacrosse team. When she returned to her house, she chatted with a friend on Facebook and fell asleep in her
clothes with her laptop open. At approximately 5 a.m., she was awakened by the sound of footsteps on the stairs. She saw a man in
the hallway, whom she described as short, approximately 5’7” to 5’8”, muscular build, wearing dark clothing and a ski cap, and
later identified as the Defendant. The Defendant came into her room, shut and locked her door and closed her laptop. One of
Kelsey’s housemates, Kiersten Kohler, heard the footsteps as well and called out to Kelsey. By this time, the Defendant had put his
arms around her neck, indicated that he had a knife and hydrochloric acid and threatened to kill her if she didn’t do as he said.
Kelsey replied to Kiersten that she was fine and had just gone downstairs to get a glass of water. Kiersten accepted this and went
back into her room and went to sleep.

Over the next two hours, the Defendant forced Kelsey to perform oral sex on him and raped her vaginally and anally multiple
times. Throughout the attack, Kelsey heard several ripping sounds, which she determined were condom wrappers. When she resisted
his sexual assaults, the Defendant continually threatened to kill or hurt her if she didn’t comply. At approximately 7 a.m., the
Defendant asked what she wanted and Kelsey said she wanted to go to sleep. The Defendant again threatened her, saying he would
come back and kill her and her family. He spit in her mouth to indicate that what happened was a pact between them, then left the
house. Kelsey remained in her bed, crying and unable to move, for some time. When she heard Kiersten in the bathroom, she went
and told her what had happened. Against Kiersten’s advice, Kelsey showered, and then the girls and their third housemate, Lindsay
Schultz went to Kiersten’s parent’s house, where Kelsey called her parents and the police. As they left the house, they noticed the
living room window was open, when it had been closed the previous evening.

Approximately one week later, University of Pittsburgh Police stopped the Defendant on Bates Street in Oakland as a suspicious
person. Pittsburgh Police Detective Rufus Jones was called to the scene and engaged the Defendant in conversation. During this
conversation, the Defendant asked for, and was given, a cigarette. The Defendant smoked the cigarette and dropped it on the ground
before leaving his encounter with the police. Detective Jones bagged the cigarette and reported the incident to his commanding offi-
cer. Several weeks later, Detective Jones was asked to turn the cigarette over to Detective Boss, which he did. DNA testing on saliva
taken from the cigarette matched a saliva sample found on the panties Kelsey Barclay wore during the rapes. Eventually, the
Defendant’s fingerprints were matched to latent prints taken from the open window at Kelsey Barclay’s house. It was later discov-
ered that the Defendant had accompanied Kelsey’s housemate, Kiersten, home from a bar the previous evening, but Kiersten was
incoherently drunk and Kelsey made the Defendant leave. Friends of the girls, Jason Alter and Nick Fardo, were present when the
Defendant entered the house with Kiersten, and both said that the Defendant did not touch the window at any time.

Although this Court has not summarized the most graphic details of Kelsey’s testimony here, there is no question that the
evidence was sufficient to support the convictions for the “various sexual acts.” Kelsey testified that she was threatened with death
and disfiguration, was forced to perform oral sex, and was vaginally and anally raped multiple times. Her testimony was more than
sufficient to support the convictions. This claim must fail.

2. Weight of the Evidence
Next, the Defendant argues that the verdicts were against the weight of the evidence. Again, this claim is meritless.
“The weight of the evidence is exclusively for the finder of fact who is free to believe all, part or none of the evidence and to

determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that of the finder of fact. Thus [the
appellate court] may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice.
Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying ques-
tion of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A
motion for new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence
to sustain the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno,
14 A.3d 133, 136 (Pa.Super. 2011). “A new trial should not be granted because of a mere conflict in the testimony or because the judge
on the same facts would have arrived at a different conclusion.” Commonwealth v. Brown, 292 WL 2020529, p. 5 (Pa.Super. 2012).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Given the evidence presented at trial and
discussed above, there is no question that the verdict was appropriate and not “shocking” to the conscience.

The Defendant bases his weight of the evidence argument on a weak defense strategy of creating confusion, wherein counsel
conducted incomprehensible cross-examinations of the forensic witnesses, presented his own similarly incomprehensible forensic
witnesses and then attempted to argue that the confusion he had contrived was caused by the forensic witnesses attempt to
conceal their supposed contamination of the saliva samples from the cigarette and panties. This argument was not only not
supported by the facts, but was a borderline violation of counsel’s duty of candor to the tribunal. There was no evidence whatso-
ever that the saliva samples had been contaminated, and, in fact, the testimony was very clear that great care was taken to ensure
that the samples were kept separate at all times and no contamination occurred.

To the extent that the Concise Statement also implicates unspecified “inconsistent testimony” in the weight of the evidence
claim, this argument is also meritless. Kelsey’s testimony was entirely consistent and any of the purported “inconsistencies” were
explained by situational evidence: i.e. Kelsey did not give the patrol officer the exacting details later discussed with the detectives,
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because the patrol officer merely was determining whether a crime occurred before handing the situation off to the detectives for
detailed interview and investigation (See Trial Transcript, p. 135-6).11 There were no inconsistencies in Kelsey’s testimony that
would have necessitated a finding that the verdict was against the weight of the evidence. See Brown, supra.

As to the Defendant’s argument that the verdict was against the weight of the evidence because “one of the witnesses testified
to not hearing activity in the next room as well as testifying to a neighbor walking across the roof to engage in a conversation with
her before the victim’s alleged assault,” this claim is as incomprehensible as it is meritless. The fact that neither of the housemates
heard the rapes occur does not render the verdict against the weight of the evidence when Kelsey testified that she was threatened
with death or disfigurement if she made noise. The fact that one of Kiersten’s friends in an adjoining house walked across the roof
to talk to her outside her window has no bearing on any material fact pertaining to the multiple rapes. There is no justifiable weight
of the evidence claim here.

Because a review of the record reveals that the verdicts were not shocking to the conscience, this Court was well within its
discretion in denying the Defendant’s post-sentence motion directed to the weight of the evidence. This claim must fail.

3. Excessiveness of Sentence
The Defendant also argues12 that his sentence was excessive. A review of the record reveals that, although the sentence was outside

the aggravated range of the guidelines, it was within statutory limits and was within this Court’s discretion. This claim is meritless.
“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal

absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of discretion is more than a
mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record discloses that the judgment
exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of
discretion may not be found merely because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.”
Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008). ). In addition, the decision to impose consecutive or concurrent
sentences is also within the sentencing court’s discretion and will not be disturbed absent an abuse of discretion. Commonwealth
v. Ligo, 878 A.2d 867, 873 (Pa.Super. 2005).

Additionally, “although the sentencing guidelines are an important factor in sentencing, they are but only one factor when deter-
mining individualized sentences. ‘The guidelines have no binding effect, create no presumption in sentencing and do not predom-
inate over other sentencing factors – they are advisory guideposts that are valuable, may provide an essential starting point and
that must be respected and considered; they recommend, however, rather than require, a particular sentence.’” Commonwealth v.
Holiday, 954 A.2d 6, 12 (Pa.Super. 2008). “It cannot be gainsaid that a permissible and legal sentence under Pennsylvania statutory
law is rendered improper simply because the sentence exceeds the guidelines; The guidelines do not supersede the statute.”
Commonwealth v. Johnson, 873 A.2d 704, 709 (Pa.Super. 2005).

At the sentencing hearing, this Court initially noted the sentencing guidelines and the statutory maximum sentences. It went on
to note that it had read and considered the Presentence Investigation Report and a victim impact statement from Kelsey Barclay,
and it also read and considered the Defendant’s Sentencing Memorandum. This Court also carefully listened to the Defendant’s
statement. This Court then acknowledged its deviation from the guidelines and placed its reasons for doing so on the record:

THE COURT: All right. Mr. Akan, clearly I don’t have to address the issue of remorse13 because you have none in this
case. You have led an otherwise conviction-free life, which amounts to something. However, the seriousness of the crimes
and the impact you had on Kelsey Barclay is far outweighed by the good things you believe to have been done.

Your crime was stupid. It was senseless. It was violent. It was just out and out mean. And I think of all of the things you
did that were demoralizing to Kelsey, the worst was spitting in her mouth. That is just the way you think people are and
should be treated and you have no right to feel that way about another human being.

So at Count, 1, recognizing that the sentence will be above the guidelines, at Count 1 I order you to serve a term of not
less than eight nor more than twenty years…

(Sentencing Hearing Transcript, p. 21-2).

Inasmuch as the guidelines are not mandatory in nature, this Court was well within its discretion in imposing a sentence
outside the aggravated range. Because the sentences imposed were not in excess of the statutory maximum, they were legal. This
Court appropriately demonstrated its consideration of a myriad of factors before imposing sentence. Given all of the above consid-
erations, the sentence was not excessive and this Court was well within its discretion in imposing it. This claim must fail.

4. Denial of Skype Request at Sentencing
The Defendant also argues that this Court erred in denying his request to have his family in Nigeria participate in the sentencing

hearing via Skype. This claim is meritless.
The Defendant had every opportunity to provide this Court with letters from his family and friends prior to sentencing. He

chose not to do so. This Court was under no obligation to resolve the logistical and evidentiary complications of securing testimony
via computer transmission in a foreign country14 to make up for the Defendant’s lack of initiative in this regard. Further, the
Defendant has not even attempted to make a showing regarding the substantive testimony to be presented by his family members,
or its proffered effect on the sentence imposed. This claim must fail.

5. Evidentiary Issues Concerning Victim’s Medical Condition
Finally, the Defendant argues that this Court erred in “barring disclosure of the victim’s gonorrhea diagnosis.” This claim is

utterly without merit.
The afternoon following the rapes, Kelsey was examined at the emergency room at UPMC Presby by nurse practitioner Laurene

Donnelly, who was certified in performing sexual assault exams. During the exam, Nurse Donnelly noted a dime-sized abrasion to
Kelsey’s cervix, and a small abrasion in her rectal area, with additional redness in her genital and rectal areas. Nurse Donnelly
testified that the only possible causes of these conditions were “rougher sex or a sexual assault” (T.T. p. 141). The Court – but not
the jury – was made aware that Kelsey’s vaginal swabs tested positive for gonorrhea, which the Defendant did have. The defense
proffered that gonorrhea has as an unspecified “incubation period” (which the Commonwealth specified as one [1] day), and
argued that Kelsey had the disease prior to the evening in question, such that the gonorrhea was the cause of the redness, not the
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rapes, which the defense denied occurred in their entirety.
Repeated discussion of this issue occurred prior to and during trial, and culminated with this Court’s ruling that the Defendant

was permitted to present evidence that there existed other causes of the redness, including sexually transmitted disease, but that
the Defendant was not permitted to disclose Kelsey’s gonorrhea diagnosis. The Defendant did, in fact, call sexual assault nurse
examiner Debra Shane, and Nurse Shane testified to that effect. However, defense counsel also violated this Court’s ruling and
indicated to the jury that Kelsey had been diagnosed with a sexually transmitted disease:

Q. (Mr. Gerson): And is one of the potential alternative explanations sexually transmitted disease?

A. (Ms. Shane): Yes, could be.

Q. And based on your review of the records, was Ms. Barclay diagnosed that day as having a sexually transmitted disease?

A. Yes, she was.

MR. ROBINOWITZ: I’ll object to that.

THE COURT: I’ll sustain the objection. The jury will disregard.

(T.T. Vol. 2, p. 103). Although this Court did sustain the Commonwealth’s objection, this is a classic case of a situation where the
bell cannot be “un-rung.” The fact that this Court did not allow defense counsel to use the word “gonorrhea” did not prejudice the
Defendant and did not result in an unjust guilty verdict.

Rather, contrary to the Defendant’s argument, this Court was correct in not allowing disclosure of the gonorrhea diagnosis for
purposes of this defense argument, as such evidence would have been in violation of Pennsylvania’s Rape Shield law.

Pennsylvania’s Rape Shield law is contained in Section 3104 of the Crimes Code, and states, in relevant part:

§3104. Evidence of victim’s sexual conduct

(a) General rule. – Evidence of specific instances of the alleged victim’s past sexual conduct, opinion evidence of the
victim’s past sexual conduct, and reputation evidence of the alleged victim’s past sexual conduct shall not be admissible
in prosecutions under this chapter except evidence of the alleged victim’s past sexual conduct with the defendant where
consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the rules of evidence.

18 Pa.C.S.A. §3104(a).

Our Superior Court addressed a similar situation in Commonwealth v. Nieves, 582 A.2d 341 (Pa.Super. 1990), and there inter-
preted the Rape Shield law to prevent questioning regarding the victim’s gonorrhea diagnosis. In Nieves, the Defendant was
charged with various sexual offenses involving a 12-year old girl, from which the victim contracted gonorrhea. At trial, the
Defendant sought to “cross-examine the victim on the issue of other sexual experience in an effort to suggest an alternate source
of gonorrhea.” Commonwealth v. Nieves, 582 A.2d 341, 346 (Pa.Super. 1990). The Nieves Court engaged in an exhaustive analysis
of the Rape Shield law and cases interpreting its provisions, and determined that such inquiry would only have been to “harass
and defame” the victim with “minimal probative value and high potential of prejudice.” Id. at 348, 349. The Court noted that the
evidence “would merely suggest a possible alternate source for the infection; it would not preclude appellant as the actual source
of the infection,” and found no error in its exclusion. Id. at 349.

As in Nieves, the Defendant could not demonstrate that Kelsey’s gonorrhea did not come from the rapes; despite the
Defendant’s bluster regarding “incubation time,” this Court was never actually presented with any medical or scientific evidence
showing that transmission was not possible by the time of Kelsey’s exam, which did not occur until late in the afternoon of the day
following the rapes. In all of the discussions, defense counsel proffered that he wanted to present the evidence to show alternate
sources of the redness and irritation in Kelsey’s genital area; this Court allowed him to do that. Despite this evidentiary “win”, the
Defendant’s insistence on using the word “gonorrhea” leaves no doubt that his only intent was to embarrass, “harass and defame”
the victim. This is not permissible, and this Court did not err in denying his request. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on June 26, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: January 23, 2013

1 18 Pa.C.S.A. §3502(c)(1)
2 18 Pa.C.S.A. §3121(a)(1) – 2 counts
3 18 Pa.C.S.A. §3123(a)(1) – 4 counts
4 18 Pa.C.S.A. §3124.1
5 18 Pa.C.S.A. §3126(a)(1)
6 18 Pa.C.S.A. §2706(a)(1)
7 18 Pa.C.S.A. §2902(a)
8 18 Pa.C.S.A. §2701(a)(3)
9 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors… When I read an appellant’s brief that contains ten or twelve points, a presump-
tion arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presumption
nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not loqua-
ciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the Jaundiced
Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).
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10 This Court has combined and re-numbered the issues for ease of review;
11 Any other purposed “inconsistencies” are similarly resolved when viewing the record in toto.
12 The Defendant has identified seven (7) sub-parts to his initial claim that the sentence was excessive. The claims are best reviewed
concurrently, because, when considered individually, the claims do not take into account the comprehensive sentencing picture
13 To the extent that the Defendant has identified remorse as its own appellate issue, a defendant’s remorse (or lack thereof) is one
of the many factors considered at sentencing, such as the gravity of the offense, the defendant’s rehabilitative potential, etc. See
To that end, any discussion of the Defendant’s lack of remorse is not properly considered on its own, but rather is more appropriate
under the general claim of the excessiveness of the sentence. It bears mention that the Defendant carried on with facial expres-
sions and gestures to such an extent that this Court had to physically shield the victim and her family following the verdict.
14 For simply one example of the complications involved, standard evidentiary practice requires that the clerk or notary who will
swear in the witness be in the same room with the witness, not the parties receiving the testimony;

Commonwealth of Pennsylvania v.
Isaiah Hereford

Criminal Appeal—Homicide (1st Degree)—Illegal Sentence—Minor Defendant—Miller v. Alabama

No. CC 201010538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—January 23, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on November 1, 2011. A This Court’s review of the record

reveals that the sentence imposed was illegal, and therefore the judgment of sentence should be vacated and the case remanded
for further proceedings.

The Defendant was charged with Criminal Homicide,1 Criminal Attempt,2 Aggravated Assault,3 Robbery,4 Burglary,5 Carrying a
Firearm Without a License,6 Possession of a Firearm by a Minor,7 Criminal Conspiracy8 and Recklessly Endangering Another
Person (REAP)9 in relation to events that occurred when he was 17 years old. Prior to trial, the REAP counts were withdrawn. A
jury trial was subsequently held before this Court from August 1-4, 2011. Following the close of the Commonwealth’s case, this
Court granted the Defendant’s Motion for Judgment of Acquittal at the Possession of a Firearm by a Minor charge. At the conclu-
sion of the trial, the Defendant was convicted of three (3) counts of first-degree murder and all remaining charges.

On November 1, 2011, the Defendant appeared before this Court and was sentenced to three (3) concurrent terms of life impris-
onment, plus two (2) additional concurrent terms of imprisonment of five (5) to ten (10) years. No Post-Sentence Motions were
filed. This appeal followed.

The Defendant filed a timely Concise Statement of Matters Complained of on Appeal at this Court’s direction, raising sufficiency,
weight of the evidence, evidentiary and decertification issues. However, while this Court’s review was pending, the United States
Supreme Court issued its decision in Miller v. Alabama, 132 S.Ct. 2455 (US. 2012), holding that mandatory life sentences without
the possibility of parole were illegal for those offenders who committed their crime prior to the age of 18.

There is now an ongoing discussion between the Courts and criminal bar in Allegheny County regarding the procedural reso-
lution of those offenders in question whose appeals have already been heard and their appellate rights exhausted, and it this
Court’s understanding that the Pennsylvania legislature is crafting statutory direction for the courts in this regard.

However, Mr. Hereford’s initial appeal from the judgment of sentence has just been filed; none of his rights have been exhausted,
none of his issues litigated or waived. Procedurally, he is a “clean slate” and it only makes sense to review all of his issues at once,
rather than having the appellate courts review his current issues, then remand for the now necessary re-sentencing and begin the
process all over again. Thus, this Court feels that for reasons of procedural efficiency and judicial economy, the best course of
action in this case would be for the appellate court to simply vacate the judgment of sentence and remand the case for re-sentencing
without reaching a substantive discussion of any of his other issues. In this way, he will receive the benefit of the Miller decision,
none of his claims of error will be waived and judicial economy will be served.

Accordingly, this Court requests that the judgment of sentence be vacated and the case remanded for re-sentencing.

BY THE COURT:
/s/McDaniel, P.J.

Date: January 23, 2013

1 18 Pa.C.S.A. §2501(a) – 3 counts
2 18 Pa.C.S.A. §901(a) – 2 counts
3 18 Pa.C.S.A. §2702(a)(1) – 2 counts
4 18 Pa.C.S.A. §3701(a)(1)(I)
5 18 Pa.C.S.A. §3502(c)(1)
6 18 Pa.C.S.A. §6101(a)(1)
7 18 Pa.C.S.A. §6110.1(a)
8 18 Pa.C.S.A. §903(a)(1)
9 18 Pa.C.S.A. §2705 – 2 counts
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Commonwealth of Pennsylvania v.
Delmar Taylor

Criminal Appeal—Homicide (3rd Degree)—Sufficiency—Hearsay—Intent—
Accomplice Liability—Opinion Evidence

No. CC 2009-01411. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—January 31, 2013.

OPINION
January 11, 2008 was the last day of Paris Tatum’s life. He was 18 years old. He was shot by Orlando Hamilton. Hamilton was

encouraged to do the shooting by Andrew McCromon. The shooter and his right-hand man, McCromon, escaped the crime scene
in a car provided by this defendant, Delmar Taylor.

The prosecution theory as to Taylor was two-fold: accomplice and co-conspirator. After 7 witnesses, the government rested and
Taylor’s perfunctory motion for judgment of acquittal was denied. Trial Transcript(“TT”), pg 98 (Oct. 23, 2012). Closing arguments
followed, TT pgs. 103-121, and then a verdict of third degree murder was rendered. TT, pg. 1331

On June 7, 2012, Taylor was sentenced. His punishment was 7 to 14 years in a state correctional facility.2 No post-sentence
motion was filed. On July 5, 2012, an envelope, bearing that postmark, was received by the Clerk of Courts. Inside was a Notice
of Appeal (“NOA”) and attached to it was a Certificate of Service dated July 1, 2012. For some unexplained reason, the NOA
was not docketed with the Allegheny County Clerk of Courts until July 9, 2012. Through operation of the “mailbox rule”3, the
NOA was timely filed. Later, Taylor asked for counsel. His request was granted. His Concise Statement was timely filed on
November 19, 2012.

Taylor asserts four (4) claims of error. The first two are sufficiency attacks on the 3rd degree murder conviction. He first claims
the government’s evidence did not show he “had the intent of promoting or facilitating the murder of Paris Tatum.” Concise
Statement, 6(a), (Nov. 19, 2012). His second position is that the Commonwealth “failed to prove [he] aided in the commission of the
murder.” Concise Statement, 6(b). More particularly, he claims the “only evidence proffered by the [government] was the [he] was
present at the murder scene,…retrieved an automobile, and then drove away.” He also adds that there was “no evidence presented
that he knew the victim was about to be murdered prior to ‘getting the car’.”

The admission of evidence is the focus of Taylor’s 3rd and 4th claims. He complains this Court should not have “allowed Andre
Palmer to testify about a conversation between [co-defendant A and co-defendant B]” where they talked about “killing the victim”.
Concise Statement, 6(c).4 Taylor’s other evidence based argument concerns a law enforcement officer’s opinion testimony on the
contents of a videotape. Concise Statement, 6(d). According to him, such evidence should not have been admitted because “the
video evidence speaks for itself.” Id.

Sufficiency of the Evidence
Taylor claims he should escape criminal liability for his actions as the getaway car driver. He takes this position because he

thinks the government’s evidence does not meet the test of sufficiency. He is mistaken.
There is Pennsylvania precedent which is remarkably close to the situation here. That case dooms all of Taylor’s arguments. In

Commonwealth v. Rosario-Hernandez, 666 A.2d 292 (Pa. Super. 1995) a sufficiency challenge on an accomplice theory to
manslaughter, aggravated assault and recklessly endangering another person for the getaway car driver was rejected. The defen-
dant in Rosario-Hernandez argued “there was no evidence that he was aware of the intentions of the shooter” and “his actions were
more consistent with innocence than guilt”. Id., at 296. After reciting the sufficiency standard and the essence of accomplice
liability, the Court reviewed the evidence.

“The evidence produced at trial established the following. A red Cadillac driven by the shooter, and in which appellant
was a passenger, was sitting at a traffic light at Ninth and Franklin Streets. The two men inside were conversing. The
shooter then got out of the car and appellant immediately slid over into the driver’s seat and put the car in gear. The shooter
walked a short distance down Franklin Street and fired several shots at two men. Meanwhile, appellant drove the Cadillac
through the traffic light at Ninth and Franklin Streets. As the Cadillac proceeded through the intersection, the driver
(appellant) was looking back out the window in the direction of the shooter, and the wheels of the Cadillac were scraping
against the curb on the far side of the intersection. After firing several shots, and fatally wounding the victim, the shooter
returned to the Cadillac, got in the passenger side, and the car sped off. “

Id., at 297. The Court then concluded the evidence “was more than sufficient to establish that [defendant] aided the shooter with
the intent to facilitate the killing”. Id.

When the plan was hatched to “get” Paris Tatum, Taylor was in the conversation group with his 2 co-defendants. When the short
conversation was over, co-defendant, Hamilton (nicknamed, “Drew”), told Taylor to “get in the car”. TT, 45. Taylor then went and
got the car. Paris Tatum then approached Drew. They shook hands. TT, 45. Drew then grabbed Paris Tatum. He tried to get away.
Drew was having none of that. Hamilton then reached beneath his coat, pulled out a gun and shot Paris Tatum. TT, 48. Hamilton
then got into Taylor’s car. TT, 49. It fled the scene. A short distance away, a white car is seen speeding away by a school van driver.
She notices some of the license plate and writes it down. The speed and her hearing gunshots a few moments earlier made her
sensitive to this “very fast” white car. TT, 61. The partial plate information was retrieved by law enforcement and broadcast. About
7 hours after the shooting, a white car with the same numbers is found. TT, 64.

Four days later, law enforcement has a sit down with Mr. Taylor. In the presence of his father, Mr. Taylor waived his rights and
proceeded to speak with the officers. Exhibit 14. He acknowledged the white car is owned by his grandmother who allows him to
treat the car as his own. He acknowledged he drove the white car to that area on the day Paris Tatum was killed. It was a stop on
his way to the Southside area of Pittsburgh.5 He identified various players at the scene, including Orlando Hamilton, whose nick-
name is “Moe”. He said he exchanged pleasantries with some people he hadn’t seen in awhile. Exhibit 16, pg. 11. He was there
maybe 5 minutes and left. His explanation for leaving was it was cold out. Id. Soon after getting in his car, he heard some gunshots
and people are running towards his car. Id., pg. 12. One of the group to get in was Moe. Id., pg.9. As mentioned in the Court’s oral
review of the facts, common sense plays a big part in support of this verdict. When bullets are flying, one’s natural instinct is to
take cover or to flee. Taylor did neither. Him staying in the car and waiting for the shooter (“Moe”) and others to jump into the car
was very indicative of his being a facilitator of Paris Tatum’s death.
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Conspirator’s Exception to the Rule Against Hearsay
Taylor’s first evidentiary based complaint is a classic. The label is not for the inventiveness of Taylor’s argument, but it carries

that moniker because of the applicable law on the topic.
Taylor was charged along with two others, Orlando Hamilton and Andrew McCromon, in the killing of another person, Paris

Tatum. Minutes before the teenager Tatum is shot, Hamilton, McCromon and Taylor are standing in a group. They are talking
amongst themselves. Also part of this conversation group is Aundre Palmer. Palmer had just gotten off the school bus at his regular
stop in the Hill District of the City of Pittsburgh and was on his way home. TT, 28. He “shake[s] hands” with Hamilton (also known
as “Moe”) and then walks over in the direction of McCromon (also known as “Drew”). TT, 33. They talk and when that conversa-
tion ends, Palmer rejoins the group a short distance away. TT, 34-35. The group is comprised of 4 people: Hamilton, McCromon,
Taylor and Payne. Payne is maybe 4 or 5 feet from each group member. TT, 44-45. Paris Tatum, the deceased, is seen a short
distance away and his name becomes the focus of the conversation. Hamilton brings up his name. TT, 36. They talk about their
knowledge that Paris Tatum had robbed somebody. TT, 44. McCromon asks Hamilton “was he going to get him [meaning Paris
Tatum].” TT, 43. Hamilton’s reply “yeah”. TT, 43. Hamilton then tells Taylor “to get the car”. TT, 45, 53, 58. This conversation took
place in a matter of seconds. TT, 54-55.

Our Pennsylvania Supreme Court has long held that:

“The declarations or acts of one conspirator made to third parties in the absence of his co-conspirator are admissible in
evidence against both provided that such declarations or acts were made during the conspiracy and in furtherance of the
common design.”

Commonwealth v. Evans, 413 A.2d 1025, 1028 (Pa. 1980), citing, Commonwealth v. Porter, 295 A.2d 311, 314 (1972); Commonwealth
v. Ellsworth, 187 A.2d 640, 642 (1963). Our Rules of Evidence codified this statement at subsection (25) of Rule 803. It provides :

(25) Admission by party-opponent. The statement is offered against a party and *  *  * (E) a statement by a co-conspirator
of a party during the course and in furtherance of the conspiracy.

Pa.R.E. 803(25).

Based upon the facts as reflected throughout this opinion, the Court has no reservation about its decision to admit the state-
ments as an exception to the rule against hearsay. The preliminary facts needed to admit the evidence only needed to be proven
by preponderance and that standard need not be satisfied by direct evidence. It can be inferentially established “by showing the
relation, conduct or circumstances of the parties. Commonwealth v. Greene, 702 A.2d 547, 556 (Pa. Super. 1997). It is also worthy
of note that the sequence of proof rested with this Court sitting in a non-jury trial. Pa.R.E. 611. The government meet its burden
once all of its testimony was presented.6

Opinion Evidence on Contents of Videotape
The government’s final witness was Det. George Satler. He was the lead investigator in this 3 co-defendant homicide investiga-

tion. He explained why it took about a year to bring charges against Taylor. Initially, the focus was on the shooter (Hamilton) and
his right hand man (McCromon) and the processing of those cases. TT, 76. But, as time passed, Det. Satler began to take a closer
look at a particular piece of evidence. That evidence was a videotape of the crime scene.7 Det. Satler noticed “[Taylor] looks over
at one point…looks across the street and looks in the direction [of] Paris Tatum”. TT, 76. Before the videotape could be played,
defense counsel objected. Basis? It is “opinion” evidence. TT, 77.

This evidence was admitted under Pa.R.E. 701. Rule 701 says :

If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those
opinions or inferences which are rationally based on the perception of the witness, helpful to a clear understanding of the
witness’ testimony or the determination of a fact in issue, and not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.

Pa.R.E. 701.

A treatise on this topic sums the issue up quite nicely.

“If the truth be known, lay witnesses give opinion testimony all the time. When a lay witness testifies that the robber was
a teenager, the witness is expressing an opinion. When a lay witness says the voice on the telephone was that of a woman,
the witness is expressing an opinion. When a lay witness testifies that the weather was ‘nice’, or the water was ‘cold’, the
witness is expressing an opinion.”

Binder, Pennsylvania Evidence 4th Ed., pg. 402.

Det. Satler perceived the nuances of Taylor as reflected on the videotape. Det. Satler’s perception was then relayed to this Court
as it was sitting as the fact finder. It was important to know why it took the government so long to bring the charge against Taylor.
There was nothing scientific or technical about this opinion evidence and was not driven by the “specialized knowledge” that is
disallowed under this rule. Det. Satler’s testimony was “run-of-the-mill” lay opinion evidence and it was properly admitted.

BY THE COURT:
/s/Williams, J.

1 Taylor was found not guilty of conspiracy. TT, pg 132 (“I don’t find him guilty of a conspiracy…”).
2 Taylor was also sentenced to 3 ½ - 7 years at 2008-02091 for robbery of a motor vehicle on January 7, 2008. This sentence was
concurrent to the homicide sentence.
3 Our U.S. Supreme Court held in Houston v. Lack, 487 U.S. 266, 101 L. Ed. 2d 245, 108 S. Ct. 2379 (1988), that that “a pro se pris-
oner is deemed to file an appeal when it is given to prison authorities for mailing.” Following that lead, our state Supreme Court
made a similar ruling in Smith v. Pennsylvania Board of Probation and Parole, 683 A.2d 278, 281 (Pa. 1996)(“[W]e now hold that
in the interest of fairness, a pro se prisoner’s appeal shall be deemed to be filed on the date that he delivers the appeal to prison
authorities and/or places his notice of appeal in the institutional mailbox.”).
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4 The argument was preserved by trial counsel’ objection. TT, pgs. 36-42.
5 Exhibit 15 is a CD with Mr. Taylor’s recorded statement on it. Exhibit 16 is the transcript of that discussion. TT, 70.
6 Because of the Court’s ruling on the conspirator’s exception to the rule against hearsay, it does not rule on the government’s alter-
native theory of admissibility – state of mind exception.
7 The videotape is Exhibit 9. It was admitted into evidence by way of stipulation during the direct exam of Aundra Palmer. TT, 27.
It is surveillance video of the Elmore Square area on the afternoon of the shooting, January 11, 2008.

Commonwealth of Pennsylvania v.
Robert James Stringer

Criminal Appeal—PCRA (2nd Petition)—Claim that Miller v. Alabama Applies to all Criminal Defendants

No. CC 200401070, 200402866. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 15, 2013.

OPINION
The appellant, Robert James Stringer, (hereinafter referred to as “Stringer), as filed the instant appeal as a result of the denial

of his second petition for post-conviction relief without a hearing. The basis for the dismissal of Stringer’s petition for post-convic-
tion relief was that this Court had no jurisdiction since his petition was untimely filed and further that the alleged constitutional
right asserted by Stringer in the case of Miller v. Alabama,U.S. , 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) is not applicable to Stringer.
The factual history with respect to Stringer’s convictions have been previously set forth in this Court’s prior Opinions with respect
to his direct appeal and his first petition for post-conviction relief. Since those facts are not necessary for the disposition of
Stringer’s current contentions, those factual summaries are incorporated herein by reference thereto.

On January 15, 2004, Stringer was charged generally with the crime of criminal homicide. A second criminal complaint was
filed against him charging with the crimes of kidnapping, robbery, robbery of a motor vehicle, criminal conspiracy, theft, receiving
stolen property and access of device of fraud. Although two criminal complaints were filed against Stringer, they arose out of the
same set of facts and, accordingly, those cases were joined for the purpose of trial. On June 13, 2005, following a jury trial, Stringer
was found guilty of all of the charges filed against him and the grading of the criminal homicide charge was determined to be first
degree murder. A presentence report was ordered and on September 1, 2005, Stringer was sentenced to the mandatory sentence
of life without the possibility of parole as a result of his conviction for first degree murder and for his convictions of the crimes of
kidnapping, robbery, robbery of a motor vehicle and criminal conspiracy he received four sentences of incarceration of ten to twenty
years which were to run consecutive to each other and consecutive to his sentence of life without the possibility of parole. With
respect to his remaining convictions, no further penalties were imposed.

On September 19, 2005, Stringer filed a timely appeal to the Superior Court and on May 23, 2008, the Superior Court affirmed
the judgment of sentences imposed on Stringer. Stringer’s request for allowance to file an appeal to the Supreme Court was denied
by the Supreme Court on October 23, 2008. On April 24, 2009, Stringer filed a pro se petition for post-conviction relief and Charles
Pass, III, Esquire, was appointed to represent him in connection to that petition. Mr. Pass prepared a Turner/Finley motion and
brief and this Court dismissed his petition on July 12, 2010. Stringer filed an appeal to the Superior Court and on December 28,
2011, the Superior Court affirmed this Court’s dismissal of his petition for post-conviction relief. On August 22, 2012, the Supreme
Court denied his request for allowance to take an appeal from the dismissal of his petition for post-conviction relief without a hearing.

Stringer filed a second petition for post-conviction relief in which he alleged that in light of the decision by the United States
Supreme Court in Miller v. Alabama supra., that his sentence of life without the possibility of parole was illegal since that decision
announced a new constitutional right which is applicable to him. On August 14, 2012, this Court sent Stringer a notice of intention
to dismiss his petition for post-conviction relief and following the receipt of his response, dismissed his petition on October 1, 2012.
Stringer filed a pro se appeal from the dismissal of his petition for post-conviction relief and was directed to file a concise statement
of matters complained of on appeal. In Stringer’s statement he has raised two issues, the first being that in denying his petition with-
out a hearing that this Court violated Pennsylvania Rules of Criminal Procedure 9071 and 9082. The second issue is that the United
States Supreme Court decision in Miller v. Alabama, supra., is applicable to him and, accordingly, his sentence is illegal.

The eligibility requirements for entitlement for relilef under the Post-Conviction Relief Act are set forth in 42 Pa.C.S.A.
§9543(a), which provide as follows:

(a) General rule.--To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.
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(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

In addition to pleading and proving these eligibility requirements, a petitioner must also establish that his petition is not time-
barred. In 42 Pa.C.S.A. §9545(b), the time restrictions for the filing of an original or subsequent petition for post-conviction relief
have been set forth as follows:

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

The petitioner must plead and prove that his petition has been timely filed or, in the alternative if untimely filed, that one or more
of the three exceptions to the time requirement have been met. Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008). If it is
determined that the petition is untimely filed and that no exception has been plead and proven, the petition must be dismissed with-
out a hearing because Pennsylvania Courts are without jurisdiction to consider the alleged merits of such a petition.
Commonwealth v. Geer, 936 A.2d 1075 (Pa. Super. 2007). From a review of the record it is clear that the Pennsylvania Supreme
Court denied his allowance of appeal on October 23, 2008, and no request was made of the United States Supreme Court to review
Stringer’s conviction and that the current petition for post-conviction relief was not filed until more than three and one-half years
after judgment of sentence had become final. Stringer’s current petition for post-conviction relief is on its face untimely filed;
however, he maintains that the decision by the United States Supreme Court in Miller v. Alabama, supra., has vested in him
the constitutional right recognized by the United States Supreme Court after the time period provided in this section and that that
right would be retroactively applied. Stringer maintains that he is a part of the class of individuals whose sentences of life without
the possibility of parole are unconstitutional.

Despite Stringer’s contention to the contrary, the decision in Miller v. Alabama, supra., 132 S.Ct. at 2475, does not prohibit the
imposition of a sentence of life without the possibility of parole on a juvenile but, rather, held that a hearing must be conducted to
determine what mitigating and aggravating circumstances might be applicable to that particular juvenile before the imposition of
any sentence.

Graham, Roper, and our individualized sentencing decisions make clear that a judge or jury must have the opportunity
to consider mitigating circumstances before imposing the harshest possible penalty for juveniles. By requiring that all
children convicted of homicide receive lifetime incarceration without possibility of parole, regardless of their age and
age-related characteristics and the nature of their crimes, the mandatory sentencing schemes before us violate this
principle of proportionality, and so the Eighth Amendment’s ban on cruel and unusual punishment.

This decision is a continuation of the Supreme Court’s review of criminal sentences on juveniles and those with mental infirmities.
In Atkins v. Virginia,, 536 U.S. 304, 122 S.Ct. 2242 (2002), the Supreme Court declared that a death penalty sentence could not be
imposed upon a mentally retarded individual. In Roper v. Simmons, 543 U.S. 515, 125 S.Ct. 1183 (2005), the Supreme Court
declared that a death penalty sentence for juvenile offenders under the age of eighteen was unconstitutional. Similarly, in Graham
v. Florida, 560 U.S. ---, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010) and Kennedy v. Louisiana, 544 U.S. 407, 128 S,Ct, 241m 161 L.Ed.2d
525 (2008), the Supreme Court again affirmed that there could be no death penalty sentence imposed for non-homicide crimes. In
light of the decision by the United States Supreme Court in Miller v. Alabama, supra., it is unconstitutional to automatically impose
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a sentence of life without the possibility of parole on a juvenile offender who has been convicted of either first or second degree
murder. That decision does not prohibit the imposition of such a sentence but, rather, requires that prior to its imposition a hear-
ing must be held during which the parties present to the sentencing Court aggravating and mitigating factors with respect to the
juvenile involved.

In response to the United States Supreme Court decision in Miller v. Alabama, supra., the Pennsylvania Legislature passed an
Amendment to the Crimes Code, wherein it adopted the holding in Miller v. Alabama, supra., as it applies to a juvenile defendant
convicted of either first or second degree murder. That provision found that 18 Pa.C.S.A. §1102.1 provides as follows:

§ 1102.1. Sentence of persons under the age of 18 for murder, murder of an unborn child and murder of a law enforce-
ment officer

(a) First degree murder.--A person who has been convicted after June 24, 2012, of a murder of the first degree, first
degree murder of an unborn child or murder of a law enforcement officer of the first degree and who was under the age
of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 35 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 25 years to life.

(b) Notice.--Reasonable notice to the defendant of the Commonwealth’s intention to seek a sentence of life imprisonment
without parole under subsection (a) shall be provided after conviction and before sentencing.

(c) Second degree murder.--A person who has been convicted after June 24, 2012, of a murder of the second degree,
second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was under
the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.--In determining whether to impose a sentence of life without parole under subsection (a), the court shall
consider and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by
family members of the victim detailing the physical, psychological and economic effects of the crime on the victim and
the victim’s family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.--Nothing under this section shall prevent the sentencing court from imposing a minimum
sentence greater than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission
on Sentencing may not supersede the mandatory minimum sentences provided under this section.

This provision, however, does not apply to Stringer since it specifically states that it applies only to those juveniles who have been
convicted of either first or second degree murder after June 24, 2012, whereas Stringer was convicted of first-degree murder on
June 13, 2005.

In Commonwealth v. Knox, 50 A.3d 749, 767 (2012), the Superior Court held that the imposition of a mandatory sentence of
life without the possibility of parole for a juvenile offender was cruel and unusual punishment and a violation of the Eighth
Amendment of the United States Constitution and of Article I, Section 13 of the Pennsylvania Constitution. The Pennsylvania
Superior Court acknowledged the interplay between the Juvenile Act, the Crimes Code and the power of the Pennsylvania Board
of Probation and Parole.

The United States Supreme Court held, pursuant to Graham, Roper, and its individualized sentencing decisions, that a
sentencing body must be able to consider mitigating circumstances before imposing the harshest penalty available for



May 31 ,  2013 page 263

juveniles. Id. at 2475. It therefore found statutes requiring a mandatory sentence of life in prison without the possibility
of parole to be unconstitutional in violation of the Eighth Amendment as applied to juvenile offenders. Id. It further stated:

[G]iven all we have said in Roper, Graham, and this decision about children’s diminished culpability and heightened
capacity for change, we think appropriate occasions for sentencing juveniles to this harshest possible penalty will be
uncommon. That is especially so because of the great difficulty we noted in Roper and Graham of distinguishing at this
early age between ‘the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile
offender whose crime reflects irreparable corruption.’ Although we do not foreclose a sentencer’s ability to make that
judgment in homicide cases, we require it to take into account how children are different, and how those differences counsel
against irrevocably sentencing them to a lifetime in prison.

Id. at 2469 (internal citations to Roper and Graham omitted). FN25

FN25. The Pennsylvania Supreme Court granted allowance of appeal to address the constitutionality of a mandatory
sentence of life imprisonment without parole imposed on a 14–year–old convicted of first-degree murder. See
Commonwealth v. Batts, 603 Pa. 65, 981 A.2d 1283 (2009). On July 9, 2012, the Supreme Court ordered the parties to file
supplemental briefs, based upon the Miller decision, to address the following questions:

(1) What is, as a general matter, the appropriate remedy on direct appeal in Pennsylvania for a defendant who was
sentenced to a mandatory term of life imprisonment without the possibility of parole for a murder committed when the
defendant was under the age of eighteen?

(2) To what relief, if any, is appellant entitled from the mandatory term of life imprisonment without parole for the
murder he committed when he was fourteen years old?

Order, 7/9/12. Argument is scheduled for September 2012. Id.

We now turn to the case sub judice. Like the Arkansas and Alabama sentencing practices at issue in Miller, the mandatory
sentence of life in prison without parole for a juvenile convicted of first- or second-degree murder in Pennsylvania is not
the product of legislative deliberation resulting in a decision that the sentence is appropriate for juvenile offenders.
Rather, the sentence of life in prison without parole applies to juveniles in Pennsylvania because of the mandatory trans-
fer provision in the Juvenile Act. See Commonwealth v. Archer, ––– Pa. ––––, 722 A.2d 203, 206 (1998) (when a juvenile is
charged with murder, the adult criminal division has original jurisdiction); 42 Pa.C.S.A. §§ 6302(2)(i), 6322(a), 6355(e);
see also Miller, 132 S.Ct. at 2471–73; Graham, 130 S.Ct. at 2025. Pursuant to the Crimes Code, a person convicted of
second-degree murder, as Knox was, is required to serve a sentence of life in prison. 18 Pa.C.S.A. § 1102(b). Finally, the
“without the possibility of parole” provision is derived from the statute governing the powers and duties of the
Pennsylvania Board of Probation and Parole, which prohibits the grant of parole to an inmate sentenced to serve life in
prison. 61 Pa.C.S.A. § 6137(a)(1). Therefore, it is the interplay of three separate statutes in three separate chapters that
results in juveniles convicted of first- or second-degree murder in Pennsylvania to be sentenced to life in prison without
the possibility of parole. No personal information, factors, or mitigating circumstances are considered by the trial court
when meting out this sentence. Because of the mandatory nature of this sentence, it is unconstitutional as applied to juve-
niles pursuant to the holding of the Supreme Court in Miller.

The Juvenile Act contained in 42 Pa.C.S.A. §6301, et seq. created a system for the Court to attempt to maintain the stability of
the family relationship and also provide for the adjudication of juveniles who commit delinquent acts. In the definition section of
that Act, 42 Pa.C.S.A. §6302, a child subject to the jurisdiction of the Juvenile Act is defined as follows:

“Child.” An individual who:

(1) is under the age of 18 years;

(2) is under the age of 21 years who committed an act of delinquency before reaching the age of 18 years; or

(3) is under the age of 21 years and was adjudicated dependent before reaching the age of 18 years, who has requested
the court to retain jurisdiction and who remains under the jurisdiction of the court as a dependent child because the court
has determined that the child is:

(i) completing secondary education or an equivalent credential;

(ii) enrolled in an institution which provides postsecondary or vocational education;

(iii) participating in a program actively designed to promote or remove barriers to employment;

(iv) employed for at least 80 hours per month; or

(v) incapable of doing any of the activities described in subparagraph (i), (ii), (iii) or (iv) due to a medical or behavioral
health condition, which is supported by regularly updated information in the permanency plan of the child.

The Juvenile Act recognizes that when a juvenile has committed the crime of homicide that prosecution should be commenced in
the Criminal Division rather than Juvenile Court unless a petition for decertification has been granted.

(e) Murder and other excluded acts.--Where the petition alleges conduct which if proven would constitute murder, or any
of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302 (relating to
definitions), the court shall require the offense to be prosecuted under the criminal law and procedures, except where
the case has been transferred pursuant to section 6322 (relating to transfer from criminal proceedings) from the division
or a judge of the court assigned to conduct criminal proceedings. 42 Pa.C.S.A. §6355(e)

It is clear from the provisions of the Juvenile Act that any individual under the age of eighteen who commits a crime of homicide
shall be tried in the Criminal Division unless and until a decertification petition is granted. When tried as an adult, a juvenile under
the age of eighteen would be subject to the same sentencing provisions as an individual eighteen or older who committed the crime
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of first or second degree murder except that the juvenile offender could not automatically be given the sentence of life without the
possibility of parole since a hearing must be held prior to the imposition of sentence which would address mitigating and aggra-
vating factors applicable to that juvenile for convictions that occurred after June 24, 2012.

As previously noted, Stringer’s petition for post-conviction relief is time-barred and he has not plead or proven that this petition
is subject to one of the three exceptions set forth in the Post-Conviction Relief Act.3 The more fundamental problem, however, with
Stringer’s petition for post-conviction relief is that Miller v. Alabama, supra., is not applicable to him since it is applicable to only
juveniles that have been sentenced to life without the possibility of parole. Stringer was born on October 26, 1983, and was twenty
years old at the time that he committed this homicide on January 11, 2004. In light of the fact that Miller v. Alabama, supra., was not
applicable to Stringer’s case and that his petition was untimely filed, this Court properly dismissed his petition for post-conviction
relief without a hearing.

Cashman, J.
DATED: February 15, 2013

1 Pa.R.Crim.P. 907(1) and (3) provide the mechanics for dismissing a petition for post-conviction relief without a hearing and
provide as follows:

(1) the judge shall promptly review the petition, any answer by the attorney for the Commonwealth, and other matters of
record relating to the defendant’s claim(s). If the judge is satisfied from this review that there are no genuine issues
concerning any material fact and that the defendant is not entitled to post-conviction collateral relief, and no purpose
would be served by any further proceedings, the judge shall give notice to the parties of the intention to dismiss the
petition and shall state in the notice the reasons for the dismissal. The defendant may respond to the proposed dismissal
within 20 days of the date of the notice. The judge thereafter shall order the petition dismissed, grant leave to file an
amended petition, or direct that the proceedings continue. . . 

(3) The judge may dispose of only part of a petition without a hearing by ordering dismissal of or granting relief on only
some of the issues raised, while ordering a hearing on other issues.

This Court followed these procedures when it determined that it has no jurisdiction and that Stringer’s Petition has no
merit for the reason set forth infra.

2 Pa.R.C.P. 908 sets forth the manner in which a hearing is to be held on a petition and how the Court is to dispose of that petition
following such a hearing. This Rule was not applicable to Stringer’s petition since he was not entitled to a hearing.
3 As noted in Commonwealth v. Knox, supra., 50 A.2d @ 768:

FN26. The holding of Ortiz—that Graham did not expressly create a new constitutional right for juveniles convicted of second-
degree murder and sentenced to life imprisonment without the possibility of parole for PCRA timeliness purposes—is unaffected
by Miller and is still good law. See Ortiz, 17 A.3d at 421–22.

Commonwealth of Pennsylvania v.
Jackann Williams

Criminal Appeal—Sufficiency—Improper Restitution

No. CC 201115351. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—February 27, 2013.

OPINION
On June 20, 2012, Appellant, Jackann Williams, following a nonjury trial, was convicted of Receiving Stolen Property1 and

sentenced to a period of probation not to exceed one year, with restitution as a condition of probation. No Post Sentence Motions
were filed. Appellant filed a Notice of Appeal on June 21, 2012. After a lengthy delay in obtaining the trial transcript, Appellant
filed a Statement of Errors Complained of on Appeal on December 17, 2013.

ERRORS COMPLAINED OF ON APPEAL
Appellant raises three issues on appeal. First, Appellant alleges that the evidence was insufficient. Specifically, Appellant

alleges that the Commonwealth failed to establish beyond a reasonable doubt that Appellant knew that the bike upon which she
rode was stolen. (Statement of Errors to be Raised on Appeal, p. 3) Appellant further alleges that the order of restitution was
improper and illegal, in that the Commonwealth failed to prove a direct causal connection between Appellant’s role in receiving
the bike and the ultimate damage to it. Ibid. Lastly, Appellant alleges that the restitution order was improper and illegal because
it was speculative and excessive. Ibid.

HISTORY OF THE CASE
Joan Gunderson testified that on September 12, 2011, she went into a meeting at her church at approximately 7:00 p.m. (TT 12)

When she returned to her car at 9:30 p.m., the bicycle which was on a rack on her car was missing. (TT 13) She stated that the bike
was specially ordered, and estimated its value at $500-$600. Ibid. When the police recovered the bike, Gunderson identified it at
the police station. (TT 14) She testified that the toe straps had been ripped off, and the computerized odometer and broadcast mech-
anism were gone. Ibid. In addition, the back light had been ripped off, and the handle bar extensions and front handle bag had been
removed. (TT 14-15) Gunderson testified that she did not give Appellant, Jackann Williams, or anyone else permission to use her
bike. (TT 15, 17)

Pittsburgh Police Officer Kevin Swimkosky testified that on September 27, 2011, he was investigating a report of an adult male
in the company of an adult female and a juvenile male all on bicycles. (TT 18-19) The complaint indicated that the adult male was
on a stolen bike. (TT 19) The victim who reported the male on a stolen bike arrived on the scene and identified his bike as the one
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being ridden by the adult male. (TT 20) The officer noticed that the bike on which Appellant sat was also expensive. (TT 21) Officer
Swimkosky asked Appellant if the other bikes belonged to her. Ibid. Appellant said that she wanted to turn in the bikes to the officer
and said she did not own the bikes. Ibid. She said the bikes were given to her by a twelve year old boy, but could not provide the
name or address of this child. Officer Swimkosky subsequently informed Appellant that both the bike she was on and the bike her
son was on were reported stolen from two separate locations by two different victims. (TT 25) The officer testified that when
informed of these circumstances, Appellant stated that she can’t get into any trouble for this incident, because her son was just
arrested for stealing bikes from Target. Ibid. In fact, Officer Swimkosky had been the arresting officer on that case. (TT 25-26)

Appellant testified that her son’s friends came to her house on bikes to visit with her son, who was on house arrest. (TT 36)
Appellant stated that she asked one of the children if they could take the bikes out for a spin. Ibid. She said that she was actually
helping the police find a stolen bike. Ibid. She stated that she was aware that her son and two of his friends who had come to her
house had recently been charged with stealing bikes. (TT 41) Appellant testified that she did not know that the bikes were stolen,
but that if she had known any of them were stolen she would not have told the police. (TT 39-40) When she gave the bikes to the
police officer, she said that they belonged to some kids in the neighborhood, but did not mention that those kids were in her house
at that time. (TT 44)

DISCUSSION
Appellant alleges that the evidence was insufficient to convict Appellant of Receiving Stolen Property. The test for reviewing a

sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime
to have been established beyond a reasonable doubt.... This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa., 1988) (citations omitted). In the case sub judice, Appellant alleges that the
Commonwealth failed to establish that she knew the bike was stolen. Viewing the evidence in the light most favorable to the
Commonwealth, the evidence supports a finding that Appellant knew or should have known the bikes on which she, her son, and
the adult male she identified as her fiancé were riding had been stolen. She and her companions were riding three very expensive
bicycles which were stolen from three separate areas. Appellant knew that her son and his friends had recently been charged with
stealing bikes. Appellant stretches the bounds of credulity by suggesting that a “twelve year old child” whose name she did not
know, lent her three expensive adult bikes. The Court found her testimony not credible, and found that Appellant was fully aware,
or should have been, that the bike she was riding was stolen.

Next, Appellant alleges that the restitution order is improper and illegal. Appellant alleges that the Commonwealth failed to
establish a direct causal connection between Appellant’s conduct and the damage to the victim’s bike.

The issue of restitution as a condition of probation is governed by two statutes:

§ 1106. Restitution for injuries to person or property

(a) General rule.—Upon conviction for any crime wherein property has been stolen, converted or otherwise unlawfully
obtained, or its value substantially decreased as a direct result of the crime, or wherein the victim suffered personal
injury directly resulting from the crime, the offender shall be sentenced to make restitution in addition to the punishment
prescribed therefor.

(b) Condition of probation or parole.—Whenever restitution has been ordered pursuant to subsection (a) and the offender
has been placed on probation or parole, his compliance with such order may be made a condition of such probation or
parole.

18 P.S. § 1106.

§ 9754. Order of Probation

(c) Specific conditions.—The court may as a condition of its order require the defendant:

(8) To make restitution of the fruits of his crime or to make reparations, in an amount he can afford to pay, 
for the loss or damage caused thereby.

42 Pa.C.S.A. § 9754(c) (8).

The Pennsylvania Supreme Court has addressed the causal connection necessary for a court to impose restitution as a condition
of probation.

Although this statute includes the word “caused,” it does not contain the language “directly resulting from the crime” as
does 18 Pa.C.S.A. § 1106(a). Case law has made clear that there is a significance to this difference in language.
Specifically, when restitution is a condition of probation under 42 Pa.C.S.A. § 9754(c)(8), rather than a direct sentence
under the Crimes Code, there need not be a direct nexus between offense and loss. Popow, 844 A.2d at 19. While restitu-
tion cannot be indiscriminate, an indirect connection between the criminal activity and the loss is sufficient.
Commonwealth v. Kelly, 836 A.2d 931, 934 (Pa.Super.2003).

This more liberal standard for ordering restitution is consistent with the rehabilitative purposes of probation. Id. Thus,
even without direct causation, a court may properly impose restitution as a probationary condition if the court is satis-
fied that the restitution is designed to rehabilitate the defendant and to make some measure of reimbursement to the
victim. Popow, 844 A.2d at 19. Such sentences afford courts latitude to order restitution so that offenders will under-
stand the egregiousness of their conduct, be deterred from re-offending, and be encouraged to live responsibly. In re
M.W., 725 A.2d at 732. They also give sentencing courts flexibility to determine all direct and indirect damages caused
by an offender. Id.
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Commonwealth v. Harriot, 662 A.2d 617 (Pa. 1995).

As part of a sentence, restitution serves a dual restorative justice role: it compensates the victim for his loss and rehabilitates
the defendant by impressing upon him that his criminal conduct caused the victim’s loss and that he is responsible to repair that
loss. Commonwealth v. Wall, 867 A.2d 578, (Pa.Super. 2005). Imposition of restitution is within sound discretion of the sentencing
court and, while it must be supported by record, (Commonwealth v. Runion, 662 A.2d 617 (Pa. 1995); Commonwealth. v. Figueroa,
691 A.2d 487 (Pa.Super 1997)) it need not be a direct result of Appellant’s conduct.

Lastly, Appellant alleges that the restitution order is speculative and excessive. The victim testified as to the $125.00 ordered
as restitution. The victim stated that $30.00 was the cost of replacing the missing bar ends, $60.00 represents the missing comput-
erized odometer/speedometer, $15.00 was the cost to replace a missing light and $20.00 was to replace the toe cages which had
been ripped off. (TT 50) As the victim was able to describe in an itemized and detailed manner the request for restitution, it was
neither speculative nor excessive.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.
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Blue Mountain Equipment Rental Corporation v.
Phillips Station Riverfront South, L.P.

Mechanics Lien—Preliminary Objections to Complaint Only—Timeliness—Attachment to Land Only

No. GD 11-23405. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—January 24, 2013.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

The captioned matter involves two crucial Mechanics’ Lien issues, timeliness and lienability of land, only, when no structure
was actually built.

Blue Mountain (“Claimant”) filed a “Claim for Mechanics Lien” on November 9, 2011. The amount claimed was for $82,472.82
plus interest from August 31, 2011, representing the unpaid rentals for equipment used by a demolition contractor who was work-
ing for Phillips Station Riverfront South, L.P. (“Owner”). The real estate at issue is located in two counties, Beaver and Allegheny.1

No preliminary objections to the claim were filed by the Owner.
Claimant then filed a “Complaint for Judgment on Mechanics Lien Claim” on April 9, 2012. The Owner filed Preliminary

Objections to this Complaint, with a notice to plead, and on May 25, 2012, Claimant filed its Answer to the Preliminary Objections.
On May 29, 2012, the Owner filed Amended Preliminary Objections (without a Notice to Plead) and Claimant filed an Answer to
the Amended Preliminary Objections on June 1, 2012, the date that the matter had been scheduled for argument before the under-
signed, sitting as General Motions Judge.

We were somewhat confused at the time of argument, wrongly having understood that the Preliminary Objections were to the
claim. We took the case under advisement because we were puzzled by the timeliness issue, given the conflict between the exhibits
and the averments, and by the fact that there was no building except possibly in an original “scheme” which appeared not to be a
part of the contract at issue and which apparently was abandoned in any case after demolition was completed using Claimant’s
equipment. The relevant contract with the Owner was its Demolition Contract with Global Demolition and Recycling LLC
(“Global”). Global rented equipment from Claimant to perform that contract.

DISCUSSION
1. Timeliness as a defense to a Complaint in a Mechanics’ Lien case must be raised by way of an Answer and/New Matter.
On the issue of timeliness, Claimant says its allegation in the Lien Claim that its rental equipment was still on-site as of May 10,

2011, is sufficient to meet the statutory requirements. The Owner contends that the invoices attached have no mention of the May
10, 2011 date and argues that therefore the Court must not accept that date. Claimant argues that the objection based on timeliness
has been waived and the Owner’s attempt to raise it as a Preliminary Objection to the Complaint to Enforce the Lien should be
rejected. The question is whether or not we should overrule the Preliminary Objections to this Complaint and require the Owner
to raise the timeliness issue in its Answer. As best we can tell, there are no cases which discuss that procedural question. Although
this issue is moot, since, as discussed below, we must grant a demurrer on other grounds, we will discuss it briefly in case we are
later overruled.

The Owner contended that timeliness may be raised by Preliminary Objections to the Complaint even though it failed to raise
that objection when the claim was filed. The Owner argued that since the Mechanics Lien Law allows timeliness to be raised as a
defense even if not raised by Preliminary Objections (in the nature of a Motion to Strike), the issue of timeliness should also be
raisable by Preliminary Objections to the Complaint for Judgment on Mechanics Lien Claim. We cannot agree.

The Lien Law deals with the special circumstance of a pre-judgment lien. That is why the Legislature stated that failure to object
to timeliness to the filing of the claim is not a waiver of the Owner’s right to defend against the complaint when filed. We conclude
that the procedural situation at this stage is as it is generally for all civil actions: timeliness is to be raised in New Matter filed
along with the Owner’s Answer to Claimant’s Complaint. The issue can then be decided by a Motion for Judgment on the Pleadings
or for Summary Judgment or by a trial.

2. A Mechanic’s Lien may not attach to land that has no building on it.
The more crucial issue is whether a mechanics’ lien can attach only to land where construction of a subsequent structure had

not been completed or even commenced at the time the lien was filed. This was not raised as to the Lien Claim by an earlier Motion
to Strike the lien, but is still procedurally proper as a preliminary objection to the Complaint in the nature of a demurrer. The
recent case law cited by the parties strongly suggests that an improvement, such as a building, must at least have been begun even
if not completed before a Mechanics Lien can attach.

This requirement for an “improvement” has been in existence since Mechanics Lien Legislation was first enacted. An early
discussion sets out the rationale very clearly and concisely:

Alguire v. Keller, 68 Pa. Super 279

Mechanics’ liens are in derogation of the common law and those who take advantage of them must follow the statute
strictly and be confined in the recovery to its express words. A lien bad on its face cannot be sustained. The Act of
June 4, 1901, P.L. 431, provides that the lien shall be against any “structure or improvement and the curtilage appur-
tenant thereto”; and section one defines the meaning of those words. This definition does not include a mere excava-
tion where no building is erected to which the lien can attach. If it did there would be an extension of the law as it
stood prior to 1874, which will not be permitted: Page v. Carr, 232 Pa. 371.

The statute itself says

§1301. Right to lien; amount

“Every improvement and the estate or title of the owner in the property shall be subject to a lien, to be perfected as
herein provided, for the payment of all debts due by the owner to the contractor or by the contractor to any of his
subcontractors for labor or materials furnished in the erection or construction, or the alteration or repair of the
improvement, provided that the amount of the claim, other than amounts determined by apportionment under section
306(b) of this act, shall exceed five hundred dollars ($500).”
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Here, since it is undisputed that no building has even been commenced, the lien claimed could only attach to land. The statute
itself does not expressly permit this and there is no case law that says this is within the contemplation of the statute. If the
Legislature wished to extend the extraordinary relief of a pre-judgment lien to land only, it could have done so.

We refused to grant leave to amend because it was undisputed at argument that there was no structure begun on the land
at issue as of the date the Lien Claim was filed. As a result, there is no possibility of an amendment that would cure the fatal
defect.

CONCLUSION
Having considered the case law and the language of the Lien Law itself, we conclude that the lien must be stricken. The Lien

Law and cases decided under it require a structure to which the lien can attach. Allowing the extraordinary relief of a prejudgment
Mechanics Lien to attach to land only would be a matter for the Legislature.2

We note that, accepting the allegations of the Complaint as true, Claimant still has its rights under contract law, against Global,
or even for unjust enrichment, against the Owner, who allegedly has received a benefit.

See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

ORDER
AND NOW, to wit, this 24th day of January, 2013, after consideration of the Owner’s Amended Preliminary Objections to the

“Complaint for Judgment on Mechanics Lien Claim,” it is hereby ORDERED that the objections are sustained in part, and the
demurrer granted and the captioned action is dismissed. See Memorandum in Support of Order, filed herewith.

This order is entered without prejudice to Claimant’s right to file new actions at new docket numbers as follows:
1) In contract against Global Demolition and Recycling LLC within the appropriate limitations period,
2) in equity for unjust enrichment against the Owner, within 60 days of the date hereof.

BY THE COURT:
/s/Friedman, J.

1 We understand similar objections are pending in Beaver County.
2 There may be a constitutional bar to their so doing so. See Page v. Carr, 232 Pa. 371, 81 A. 430 (1911), where the legislature’s
attempt to give Mechanics’ Liens priority over mortgage liens was rejected because it gave “to mechanics’ liens a higher dignity
and greater priority than they possessed before the adoption of the present Constitution.”

Richard Watson and David Clary, et al. v.
Prestige Delivery Systems, Inc., Nica, Inc.,

and Thomas McGrath
Contract

No. GD-09-015746. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—February 7, 2013.

OPINION AND ORDER OF COURT
This is a class action brought by two truck drivers (Richard Watson and David Clary) who delivered packages to customers of

Prestige Delivery Systems, Inc. (“Prestige”). Each driver performed his services pursuant to an Agreement between Prestige and
the driver titled Independent Contractor Operating Agreement (“Agreement”). See Plaintiffs’ Fourth Amended Complaint, Ex. A.
This Agreement refers to the driver as an independent contractor and not an employee of Prestige.

The Agreement provides that the contractor must be an affiliate of the National Independent Contractor Association, NICA, Inc.
(“NICA”). The Agreement describes NICA as a primary provider of third-party administrative services to independent contractors,
which manages and administers settlement, tax, and other related services for independent contractors who are affiliates of its
organization. This Agreement provides that payments to the truck driver for services rendered to Prestige will be made by NICA
(Agreement, ¶6). It provides for NICA to make deductions–described in an Agreement between NICA and the driver–from
compensation Prestige owes the driver for delivering packages to customers of Prestige.1

The gravamen of Plaintiffs’ Fourth Amended Complaint is that defendants have misclassified plaintiffs and other similarly
situated drivers as independent contractors rather than as Prestige’s employees, thereby depriving these drivers of the rights,
privileges, and benefits owed to them as employees.

Prestige, NICA, and Thomas McGrath have filed preliminary objections to Plaintiffs’ Fourth Amended Complaint.2

PRELIMINARY OBJECTIONS BASED ON FORUM SELECTION CLAUSE
The initial issue that I must address is whether plaintiffs’ claims against Prestige must be brought in Ohio.

The Agreement

Prestige relies on ¶22 of the Independent Contractor Operating Agreement:

22. Entire Agreement. This Agreement constitutes the entire agreement and understanding between the parties and
supersedes all prior Independent Contractor Operating Agreements and shall not be modified, altered, changed or
amended in any respect unless in writing and signed by both parties. In the event any provision of this Agreement
shall be held invalid or unenforceable for any reason whatsoever, the invalidity or unenforceability shall not affect any
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other provision of this Agreement, and the remaining provisions shall remain in full force and effect. This Agreement
shall be deemed to have been written in accordance with the statutes and laws of the State of Ohio, and, in the
event of any disagreement or litigation, the laws of this state shall apply and suit must be brought in this state. In
addition, Contractor and Carrier agree that this Agreement is being entered into in the State of Ohio.

Pennsylvania Case Law
The law governing the enforceability of a forum selection clause is set forth in the recent Opinion of the Pennsylvania Superior

Court in Autochoice Unlimited, Inc. v. Avangard Auto Finance, Inc., 9 A.3d 1207, 1215 (Pa. Super. 2010). This Opinion looked to a
1965 Opinion of the Pennsylvania Supreme Court:

In Central Contracting Co. v. C.E. Youngdahl & Co., 418 Pa. 122, 209 A.2d 810, 816 (1966), our Supreme Court
addressed the effect and enforceability of contractual forum selection clauses in Pennsylvania.

The modem and correct rule is that, while private parties may not by contract prevent a court from asserting its
jurisdiction or change the rules of venue, nevertheless, a court in which venue is proper and which has jurisdiction
should decline to proceed with the cause when the parties have freely agreed that litigation shall be conducted in
another forum and where such agreement is not unreasonable at the time of litigation. Such an agreement is unrea-
sonable only where its enforcement would, under all circumstances existing at the time of litigation, seriously impair
plaintiff ’s ability to pursue his cause of action. Mere inconvenience or additional expense is not the test of unreason-
ableness since it may be assumed that the plaintiff received under the contract consideration for these things. If
the agreed upon forum is available to plaintiff and said forum can do substantial justice to the cause of action then
plaintiff should be bound by his agreement. Moreover, the party seeking to obviate the agreement has the burden
of proving its unreasonableness.

Id. at 816.

Autochoice also discussed more recent case law:

Recently, this Court has clarified the circumstances under which such provisions would be deemed unenforceable.

In light of these controlling principles from Central Contracting and prevailing case law, a forum selection clause in
a commercial contract between business entities is presumptively valid and will be deemed unenforceable only when:
1) the clause itself was induced by fraud or overreaching; 2) the forum selected in the clause is so unfair or inconven-
ient that a party, for all practical purposes, will be deprived of an opportunity to be heard; or 3) the clause is found to
violate public policy.

Patriot Commercial, supra at 651. See also O’Hara v. First Liberty Insurance Corp., 984 A.2d 938 (Pa.Super.2009),
appeal denied, 995 A.2d 354 (Pa.2010).

Id. (Footnote omitted).

Not a Bargained-for Clause
The Pennsylvania case law described above does not provide for Pennsylvania courts to enforce a forum selection clause buried

in a take-it-or-leave-it form agreement drafted by the party seeking to enforce the clause.3

In Central Contracting Co., 209 A.2d at 816, quoted at length by the Autochoice Court, the Court referred to the “modern and
correct rule” that the forum selection clause should be recognized “when the parties have freely agreed that the litigation shall be
conducted in another forum and where such agreement is not unreasonable at the time of litigation.”

A court, applying this criteria, should not enforce this forum selection clause because plaintiffs did not freely agree for litiga-
tion to be conducted in Ohio. The forum selection clause was buried in 1122 of the Agreement under the unrelated heading, Entire
Agreement; in all likelihood, the drivers were not aware of the forum selection clause. Also, even if aware of the clause and what
it means, the drivers would not believe that they had any choice over whether their Agreement with Prestige would ultimately
include a forum selection clause.

This application of Central Contracting Co. is consistent with the language in Patriot Commercial, also quoted by the
Autochoice Court, that the forum selection clause is presumptively valid “in a commercial contract between business entities.”
Autochoice, 9 A.3d at 1215 (quoting Patriot Commercial Leasing Co. v. Kremer Restaurant Enter., LLC., 915 A.2d 647, 651 (Pa.
Super. 2006)).

Against Public Policy
Also, the Pennsylvania courts shall not enforce a forum selection clause that was unreasonable at the time of litigation or

violated public policy (see Autochoice at pages 3-4 of this Opinion, quoting Central Contracting and Patriot Commercial).
This lawsuit is based on allegations that defendants failed to comply with Pennsylvania laws protecting wage earners. These

laws specifically state that their protections cannot be avoided. Wage Payment and Collection Law, 43 P.S. § 260.7 (no provision
shall be contravened by a private agreement), and Pennsylvania Minimum Wage Act, 43 P.S. § 333.113 (agreement between
employer and employee to work for less than minimum wage is no defense in an action for damages).

These anti-waiver provisions should be viewed as reaching any contractual provisions that interfere with enforcement of the
legislation. Thus, the Pennsylvania courts shall not enforce any provisions in an agreement drafted by an employer that make it
more difficult for workers to enforce their statutory rights. In this case, the legislative goal of securing prompt payment of wages
is thwarted if a worker must sue in Ohio rather than commencing an action before the local Magisterial District Court.4

In summary, the question of whether to enforce Prestige’s forum selection clause is for the Pennsylvania courts to decide.
Federal law does not, impose any restrictions on the Pennsylvania courts.5 There is no reason why the Pennsylvania courts would
allow any party to select the courts of another state to decide claims of Pennsylvania workers based on Pennsylvania legislation
enacted to protect these workers.

Outside Scope of Forum Selection Clause
Finally, in this case, plaintiffs’ recovery is not dependent upon the provisions of its Agreement with Prestige. To the contrary,

it is plaintiffs’ contention that regardless of what the Agreement states, as a matter of public policy, plaintiffs are entitled to
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payments as provided for in the Wage Payment and Collection Law and the Minimum Wage Act. Consequently, this lawsuit does
not involve any “disagreement or litigation” over the terms of the parties’ Agreement.

PRELIMINARY OBJECTIONS OF PRESTIGE AND NICA TO COUNT II—
CLAIMS BASED ON THE PENNSYLVANIA WAGE PAYMENT AND COLLECTION LAW (43 P.S. §§ 260.1 et seq.)

The Wage Payment and Collection Law provides a statutory remedy to employees who have not received wages and other
benefits that are otherwise due. 43 P.S. § 260.9a; see Thomas Jefferson Univ. v. Wapner, 903 A.2d 565, 574 (Pa. Super. 2006). Thus,
plaintiffs must establish that they are employees, rather than independent contractors, in order to raise claims based on alleged
violations of the Wage Payment and Collection Law.

The factual allegations in Plaintiffs’ Fourth Amended Complaint supporting plaintiffs’ contention that they are employees are
very similar to Findings of Fact Nos. 1-15 made by the Unemployment Compensation Board of Review in its Decision and Order,
No. B-469459-A (Oct. 20, 2009), in unemployment compensation proceedings initiated by David Clary.6 See Exhibit D to Plaintiffs’
Fourth Amended Complaint:

FINDINGS OF FACT:

1. The claimant was last employed as a delivery driver by the Prestige Delivery Systems from August 10, 2007, at a
final rate of $50.00 a day. The claimant is currently still employed.

2. The claimant was required to complete pre-employment screening as a condition of employment.

3. The employer did a background check and a driver’s license check.

4. The claimant was hired to deliver packages to clients of the employers.

5. The claimant was given specific instructions on what clients are to be serviced by the claimant and at what time
packages must be picked up and delivered.

6. The claimant was required to wear the uniform of the company.

7. The claimant also had to provide a pager and, when customer requirements dictated, a two way radio and/or cellular
phone.

8. The claimant used his own personal vehicle to make the deliveries.

9. The claimant had an agreement with the employer to work as an independent contractor for the employer.

10. The employer has the right to assert control over and responsibility for the equipment used by the claimant to
comply with federal and state regulations.

11. The contract also states that the claimant must conform with and meet the standards and approval of the employer’s
customers.

12. The claimant had to wait to accept the position from the employer to make deliveries in accordance with the employer’s
instructions.

13. The claimant had to call if he was running more than 10 minutes late.

14. The claimant was required to complete a manifest for the employer at the completion of his route.

15. The claimant could not contact the employer’s customers directly.

These allegations, if established, will support a finding that plaintiffs were employees.
Plaintiffs’ claims under the Wage Payment and Collection Law are based on deductions, described below, made from the money

owed plaintiffs for their deliveries. Plaintiffs’ claims are based on allegations that both Prestige and NICA were involved in a
scheme in which improper deductions were made from plaintiffs’ wages.

Under 43 P.S. § 260.3(a), an employer must pay all wages that are due less any “deductions…as authorized by regulation of the
Department of Labor and Industry for the convenience of the employe….”

The relevant regulations promulgated pursuant to 43 P.S. § 260.3(a) read as follows:

The following deductions from wages are authorized for the convenience of employes in accordance with the provisions
of section 3 of the Wage Payment and Collection Law (43 P.S. § 260.3).

. . .

(11) Deductions for purchases or replacements by the employe from the employer of goods, wares, merchandise, services,
facilities, rent or similar items provided such deductions are authorized by the employe in writing or are authorized in a
collective bargaining agreement.

(12) Deductions for purchases by the employe for his convenience of goods, wares, merchandise, services, facilities, rent
or similar items from third parties not owned, affiliated or controlled directly or indirectly by the employer if the employe
authorizes such deductions in writing.

34 Pa. Code § 9.1.

NICA’S Argument
At pages 6-8 of the NICA Brief in Support of Preliminary Objections to the Fourth Amended Class Action Complaint, NICA

raised the following argument in support of its preliminary objections seeking dismissal of Count II:
Despite Plaintiffs’ contention, and even if Plaintiffs were employees of NICA or McGrath, which is specifically denied, both

Plaintiffs authorized in writing the deductions of which they now complain. Specifically, Watson authorized NICA to make the
above-referenced deductions in Paragraph 7 of the Independent Contractor Operating Agreement (“ICOA”) that he entered



june 14 ,  2013 page 271

into with Prestige on or about February 20, 2008. See, Ex. A to the Fourth Amended Complaint. Paragraph 7 of the ICOA
provides that:

….[Watson] hereby authorizes a deduction from the compensation paid to [Watson] in the amount of $20.50 per week
[] which amount represents a fee for providing and maintaining electronic communication devices, including pagers
and/or radios and/or cellular phones, providing uniforms as specified in Section 15 below, providing intrastate annual
tax receipts and single state registration, and for administrative services related to [Watson’s] engagement, all for use
by [Watson] under the [ICOA]

Clary authorized NICA to make the above-referenced deductions in Paragraph 2 of NICA’s Independent Contractor Application
and Agreement (“ICAA”) that he entered into with NICA on or about August 10, 2007. See, Ex. B to the Fourth Amended Complaint.
The relevant provisions of Paragraph 2 of the ICAA provide that:

2. NICA Affiliation Fees:
* * *

b. Drivers: If the IC operates a vehicle less than 18 ft, the IC agrees to pay NICA an affiliation fee of $23.95 per week
(with reduced fees for ICs earning less than $400.00 per week in gross commissions) or $47.80 bi-weekly or $51.69
semi-monthly, as dictated by the CC’s settlement period, plus an initial account setup fee/application fee of $25.00. If
the IC operates a straight truck over 18 ft, the IC agrees to pay an affiliation fee of $3.95 per week (reduced fees avail-
able). If the IC operates a tractor-trailer, the IC agrees to pay an affiliation fee of $41.25 per week.

c. The IC agrees to have these fees deducted from his/her settlement check. If the IC does not perform services, no
fees are due and no coverage is in place. Non-payment of the aforementioned fees constitutes inadequate grounds for
cancellation of all benefits and services to which the IC is entitled as an affiliate. IC also agrees to have additional fees,
if any, generated from the cost of doing business with a CC or independently, deducted from his/her settlement check.
These fees may include but are not limited to applicable rental fees for communication devices or equipment uniforms
and vehicles.

According to NICA, these above deductions, authorized by plaintiffs, are authorized in Section 9.1(11) of the regulations. Thus,
Count II of the Fourth Amended Complaint must be dismissed.

Plaintiffs’ Argument
Plaintiffs contend that defendants cannot prevail simply by showing that the deductions which are subject to 34 Pa. Code 9.1(11)

and (12) were authorized by the employee in writing. There is a second requirement that these deductions are “for the conven-
ience of [the employe].”

Plaintiffs correctly state that I must overrule defendants’ preliminary objections to Count II if there is a second requirement
that the deductions be for the “convenience of employees” because allegations in the Fourth Amended Complaint describe the
deductions that were not for the convenience of plaintiffs. For example, ¶15 of the Prestige Agreement with plaintiffs requires all
delivery personnel to supply and wear a uniform identifying the carrier and invest in a pager, and, when customer requirements
dictate, a two-way radio and/or cellular phone. Deductions for uniforms and communication devices are not for the convenience
of the employee but, rather, are for the benefit of Prestige whose customers require that drivers wear uniforms and carry pagers
or cell phones.

There is support for defendants’ argument that the deductions coming within Section 9.1(11) are permitted without any consid-
eration of whether they are for the convenience of the employee.

Section 9.1(11) does not include a clause that limits deductions for purchases or replacements from the employer “for the
convenience of the employee” while Section 9.1(12) specifically limits deductions for purchases from third parties to “purchases
by that employe for his convenience.”

It is a well-recognized rule of construction that the inclusion of “for his convenience” in Section 9.1(12) and its exclusion in
Section 9.1(11) indicates that the Regulations intended to allow any deductions authorized by the employee in writing where the
purchases or replacements were from the employer.

However, there are other rules of construction that support a reading of Section 9.1(11) as covering only deductions for
purchases or replacements that are for the convenience of the employee.

First, the introductory paragraph of Regulation Section 9.1 refers to deductions from wages “authorized for the convenience
of employes.” In deciding whether this clause is part of Section 9.1(11), I look to the case law which provides that, if possible, a
regulation shall be construed in a manner consistent with the purpose of the underlying statute. Slippery Rock Area Sch. Dist. v.
Unemployment Comp. Bd. of Rev., 983 A.2d 1231, 1241 (Pa. 2009); Berkovich v. Com. Dept. of Pub. Welfare, 452 A.2d 896, 898 n.3
(Pa. Cmwlth. 1982); and Dolan v. Bd. of Finance & Revenue, 333 A.2d 219, 221 (Pa. Cmwlth. 1975).

The purpose of the Wage Payment and Collection Law is to protect employees from economic coercion. See Ressler v. Jones
Motor Co., 487 A.2d 424, 428-29 (Pa. Super. 1985). Consequently, the Department of Labor and Industry, in enacting regulations
authorizing deductions “for the convenience of employes,” would not have intended to give employers a free pass as long as the
job-seeking worker would sign a piece of paper authorizing a deduction. Under defendants’ reading of No. 11, the employer (with
the employee’s written authorization) could make deductions for the purchase by the employee of specific safety equipment
required on the job, the purchase of tuxedos for parking attendants, maintenance fees for the employer’s equipment (e.g., vehi-
cles) which the employee uses, or the payment of damages to company equipment.

If I read Regulation Section 9.1(11) in the manner that defendants propose, I would reach a result the Department of Labor and
Industry could not have intended: that an employer may deduct from the employee’s wages the cost of work uniforms purchased
from the employer, but the employer cannot make similar deductions if the employer directs the employee to purchase the
uniforms from a third party.

In sum, for the reasons stated above, I am certain that the Department of Labor, in promulgating regulations to further the
policies and objectives of the Wage Payment and Collection Law, did not intend to authorize deductions for purchases or replace-
ments made by the employee from the employer that were for the convenience of the employer and not for the convenience of
the employee.

For these reasons, I overrule defendants’ preliminary objections to Count II of Plaintiffs’ Fourth Amended Complaint.
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PRELIMINARY OBJECTIONS OF PRESTIGE AND NICA TO COUNT IV—
FRAUDULENT MISREPRESENTATION

Defendants seek dismissal on the grounds that plaintiffs have failed to identify any specific misrepresentations, plaintiffs have
failed to adequately allege the manner in which they detrimentally relied on the representations, and plaintiffs have failed to plead
damages.

I am overruling these preliminary objections. Plaintiffs base their fraudulent misrepresentation claims on the contents of their
Agreements with Prestige and NICA; according to plaintiffs, these Agreements fraudulently misrepresented the relationship
between plaintiffs and Prestige. Plaintiffs allege that they relied on this description of their relationship with Prestige and NICA
and made payments that should have been made by the employer, including workers’ compensation and FICA payments.

PRELIMINARY OBJECTIONS OF PRESTIGE AND NICA TO COUNT V—
CIVIL CONSPIRACY

To state a claim for civil conspiracy, a complaint must allege: (1) a combination of two or more persons acting with a common
purpose to do an unlawful act or to do a lawful act by unlawful means or for an unlawful purpose; (2) an overt act done in pursuit
of the common purpose; and (3) actual damage. McKeeman v. Corestates Bank, N.A., 751 A.2d 655, 660 (Pa. Super. 2000).

Plaintiffs’ allegations support a civil conspiracy claim as to Prestige and NICA. Plaintiffs’ allegations, if established, support a
finding that Prestige and NICA were participants in a scheme through which plaintiffs and others similarly situated were instructed
to make FICA payments, payments for workers’ compensation benefits, and other payments that were the responsibility of
Prestige.7

PRELIMINARY OBJECTIONS OF PRESTIGE AND NICA TO COUNT VI—
UNJUST ENRICHMENT

Prestige contends that this count must be dismissed because the parties’ relationship is governed by a written contract. I disagree.
Plaintiffs’ unjust enrichment claim is based on their contention that the relationship is governed by employment law rather than

writings that do not accurately describe the relationship between plaintiffs and Prestige. The Complaint describes how Prestige
has been unjustly enriched through plaintiffs’ payments that were the responsibility of Prestige.

I am overruling NICA’s preliminary objections seeking dismissal of this count because plaintiffs may be seeking disgorgement
of payments made as part of an illegal enterprise.

PRELIMINARY OBJECTIONS OF PRESTIGE AND NICA TO COUNT I—
EQUITABLE RELIEF

I am dismissing this count. Named plaintiffs are no longer employed by Prestige and are not likely to be employees in the future.
Declaratory relief is unnecessary because if plaintiffs can establish that defendants’ practices are unlawful, they will be fully

compensated for these unlawful acts.

PRELIMINARY OBJECTIONS OF NICA TO COUNT III—
PENNSYLVANIA MINIMUM WAGE ACT (43 P.S. §§ 333.102 et seq.)8

The Minimum Wage Act permits civil actions to be brought against an employer who has paid less than the minimum wage. 43
P.S. § 333.113. The term employer is broadly defined to include any person or entity acting “directly or indirectly, in the interest
of an employer in relation to any employe.” 43 P.S. § 333.103.

Plaintiffs have alleged that NICA and Prestige are parties to a scheme in which NICA will act in the interests of Prestige in rela-
tion to plaintiffs by assisting Prestige in mischaracterizing an employer-employee relationship as a relationship in which the workers
are independent contractors. While NICA contends that the allegations within the complaint establish at most that NICA was a third
party that provided various administrative services to both Prestige and plaintiffs, plaintiffs’ allegations support a finding that
NICA was a knowing participant in the scheme to deny plaintiffs the minimum wages required under the Minimum Wage Law. Its
participation in this scheme brings NICA within the scope of the Minimum Wage Act.

Thus, I overrule defendant’s preliminary objections to Count III.

PRELIMINARY OBJECTIONS OF THOMAS McGRATH
I next consider the preliminary objections of Mr. McGrath. He contends that in his dealings with Prestige and the truck

drivers making Prestige’s deliveries, he was acting in his corporate capacity. Consequently, he is not individually liable for the
acts of NICA.

Plaintiffs seek to hold Mr. McGrath liable on any causes of action under which NICA is liable. Plaintiffs base their claim against
Mr. McGrath on the following allegations in their Fourth Amended Complaint:

Mr. McGrath founded NICA in 1993; he is its CEO, President, and 100% shareholder; and he exercises near control over the
affairs of NICA.9

Plaintiffs contend that the Fourth Amended Complaint contains sufficient factual allegations to support a piercing of the
corporate veil. I disagree. I am sustaining Mr. McGrath’s preliminary objections as to claims based on piercing the corporate
veil because case law does not permit the corporate veil to be pierced on a showing that a corporation is owned and operated
by a single person coupled with general allegations that the corporation is a shell. Fletcher-Harlee Corp. v. Szymanski, 936
A.2d 87, 95 (Pa. Super. 2007).

I reach a different result with respect to plaintiffs’ claims that Mr. McGrath is liable for the actions of NICA because of his
individual participation. Under Pennsylvania case law, the participation theory imposes liability for participation in tortious
activities. The participation theory has nothing to do with whether the corporation is or is not a sham. Liability is imposed
against individuals who participated in the tortious acts committed on behalf of the corporation. “Such liability is not predicated
on a finding that the corporation is a sham and a mere alter ego of the individual corporate officer. Instead, liability attaches
where the record establishes the individual’s participation in the tortious activity.” Wicks v. Milzoco Builders Inc., 470 A.2d 86,
90 (Pa. 1983).

Plaintiffs’ allegations that Mr. McGrath exercises near control over the affairs of NICA supports recovery against Mr. McGrath
based on his active participation.

Mr. McGrath also seeks dismissal on the ground of a lack of jurisdiction over his person. However, the allegations that support
recovery under the participation theory support a finding that this court may exercise jurisdiction over Mr. McGrath for his
participation in this scheme to mischaracterize the status of plaintiffs and other drivers.
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For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 7 day of February, 2013, upon consideration of defendants’ preliminary objections, it is ORDERED that Count I is

dismissed, and claims based on piercing the corporate veil are dismissed.

BY THE COURT:
/s/Wettick, J.

1 In an October 23, 2007 letter sent in conjunction with unemployment compensation proceedings, NICA (as Prestige’s designated
representative) described David Clary’s relationship with Prestige and NICA as follows:

On or about August 10, 2007, the claimant began performing delivery services on Prestige’s behalf. Prior to performing
services, the claimant executed several documents acknowledging his independent contractor status including an
Independent Contractor Operating Agreement and Independent Contractor Acknowledgment attached hereto.
Additionally, the claimant joined NICA, Inc. (“NICA”) by completing an Independent Contractor Application and
Agreement. NICA offers services to its affiliated independent contractors, including occupational accident insurance, tax
services, access to disability insurance, a tax escrow program, and assistance with the independent contractor’s business
advertising.

2 Mr. McGrath is identified in Plaintiffs’ Fourth Amended Complaint as the president, vice president, treasurer, director, CEO, and
100% shareholder of NICA. He founded NICA in approximately 1993.
3 As the Pennsylvania General Assembly has recognized, the “‘freedom of contract’ as applied to [employees’] relations with their
employers is illusory,” given the level of inequality in bargaining among them. 43 P.S § 333.101.
4 The availability of proceedings in a Magisterial District Court allows a worker, without the assistance of counsel, to bring a
lawsuit with very relaxed pleadings and with service by mail in a court located in the vicinity of the worker’s place of employment/
residence and to obtain a hearing within twelve to sixty days of the institution of the suit.
5 The enforceability of arbitration clauses, on the other hand, is governed by the Federal Arbitration Act.
6 I am not suggesting that rulings made in court proceedings involving unemployment compensation claims govern this litigation.
I am referring to these Findings of Fact only because they succinctly describe the allegations in Plaintiffs’ Fourth Amended
Complaint.
7 While NICA correctly states that an agent of a corporation cannot conspire with the corporation of which it is an agent, the
factual allegations in Plaintiffs’ Fourth Amended Complaint do not require a finding that NICA’s participation was solely as an
agent of Prestige.
8 Prestige did not file preliminary objections to Count III.
9 These allegations are consistent with McGrath’s deposition testimony taken in Dillon v. NICA, Inc. and Thomas M. McGrath, et
al., Civil Action No. 07N0067, Circuit Court for Putnam County, Tennessee.

Commonwealth of Pennsylvania v.
Earl Hawkins

Criminal Appeal—Homicide (2nd Degree)—Weight of the Evidence—Defendant 17 at Time of Conviction—
Remand for Resentencing Necessary

No. CC 11151-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—February 1, 2013.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of June 28, 2011 which became final on August

27, 2012 when his post-sentence motions were denied. After a jury trial, the defendant was found guilty of second degree murder,
aggravated assault, robbery, firearms not to be carried without a license and conspiracy. This Court, sitting non-jury, found the
defendant guilty of being a person not to possess a firearm. At the time of the commission of the offenses, the defendant was 17
years old. Defendant was sentenced to a mandatory term of life imprisonment relative to the second degree murder conviction. He
was sentenced to a term of imprisonment of not less than 72 months nor more than 144 months relative to the aggravated assault
conviction. This Court imposed consecutive terms of imprisonment of not less than 72 months nor more than 144 months relative
to the robbery conviction, of not less than 60 months nor more than 120 months relative to the conspiracy conviction and of not less
than 30 months nor more than 60 months relative to the firearms conviction.

The defendant filed a petition pursuant to the Post-Conviction Relief Act seeking to have his post-sentencing rights restored.
After the Commonwealth of Pennsylvania consented to the requested relief, this Court granted the reinstatement of defendant’s
rights to file post-sentencing motions. The defendant did file such motions and they were denied by operation of law. This timely
appeal followed. In his Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b), the defendant
alleges that the verdicts were against the weight of the evidence, that this Court erred in not suppressing swabs of the defendant’s
hands and that this case should be remanded for resentencing due to the fact that the defendant was 17 years old at the time of
the offenses.
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The facts relevant to this appeal are as follows:
Prior to the trial, this Court convened a suppression hearing. At the suppression hearing, Pittsburgh Police Officer Ronald

Viskovicz testified that he was dispatched to a shooting on Millerton Street in the Brighton Heights section of Pittsburgh on
March 1, 2009. When he arrived, he saw two victims lying on the sidewalk Another officer advised him that it had been
reported that two actors had fled between two houses. Office Viskovicz testified that it was not dark when he arrived on the
scene. Officer Viskovicz investigated the scene and he suspected that someone may have run from behind the houses into a
wooded area. As part of his investigation, he entered the wooded area. While in the woods, he could hear someone moving
through the woods and he notified other officers that a potential suspect might exit the woods on Termon Avenue, an area not
far from the shooting.

Detective Mark Joyce testified that he heard the police dispatch and he responded to the scene by positioning himself on
Termon Avenue, close to the intersection of California Avenue. While there, he observed the defendant walk out of the woods. He
noted that the defendant was breathing hard and the defendant was not visibly carrying a weapon. He testified that, after he
encountered the defendant, he could see no visible bruises or scrapes on the defendant. Detective Joyce explained that once the
defendant observed him, the defendant began walking away from the detective. He watched the defendant walk to the porch of
a residence and speak with one of the residents. Officer Chris Vendilli, who had also responded to the area, was standing nearby.

Officer Vendilli testified that he heard Samuel Washington, the person with whom the defendant had spoken, speaking loudly
to someone on his cell phone as he stood in front of 1809 Termon Avenue. Officer Vendilli overheard Mr. Washington state that,
“Mister has been shot.”1 Officer Vendilli then saw the defendant. Detective Joyce motioned to Officer Vendilli and Officer Vendilli
then attempted to address the defendant. Officer Vendilli believed that the defendant did not want to speak with him but rather
was intent on entering the residence quickly without speaking to him. Officer Vendilli did attempt to speak with the defendant. The
defendant told him that he was with friends on Millerton Avenue. He explained that while he was there, a number of individuals
in a four door gray-colored sedan pulled up beside him and fired shots at him. The defendant asked Officer Vendilli whether
“Mister” was dead. The defendant then entered the residence. Officer Vendilli continued to speak with the defendant and he later
transported the defendant to the police station for an interview. At this point, officers believed the defendant may have been a
victim of and/or a witness to the shooting. Per police department protocol, the defendant was handcuffed and placed in the rear of
a marked patrol unit. The defendant vomited in the car and on himself. The defendant told police that he had “walking pneumo-
nia.” A patrol wagon was then summoned to transport the defendant. Shortly thereafter, the defendant’s mother arrived and
advised the defendant, “Don’t you tell them nothing.” Officer Vendilli moved the car forward since defendant’s mother was scream-
ing in his ear. The defendant was moved to the patrol wagon, still handcuffed. At this point, the defendant had not been arrested
and the defendant was advised of this fact. While the defendant was being placed in the handcuffs, he asked if he could leave but
was told that he could not leave. Defendant repeatedly asked about the condition of “Mister.” After arriving at the homicide head-
quarters building, the defendant was still cuffed as he was walked into the building. The defendant never asked to talk to his mother.
He was placed in an interview room and the handcuffs were removed.

Homicide Detective Christine Williams was told that Defendant was a witness/victim of a drive-by shooting. She testified that
the defendant was cooperative, and, despite being free to leave, never expressed a desire to leave the room. She testified that he
never asked to have a relative present. During the interview, the defendant told Detective Williams that he and “Mister” (James
Owens) were on Millerton Avenue talking to Brandon Sheetz. While they were talking, a car drove by and four to five shots were
fired at them from the car. Because he wasn’t a suspect at this time, Miranda warnings were not given to the defendant prior to
nor during the interview. Detective Williams learned during a phone call with the defendant’s mother that the defendant was on
juvenile home detention and had removed his ankle bracelet. Detectives placed a call to Shuman Juvenile Detention Center and
someone from that facility advised that if the ankle bracelet was removed, the defendant was in violation of the terms of his
probation. He was then placed in custody and was going to be transported to the Shuman facility. Prior to leaving for the Shuman
facility, the defendant was asked if his hands could be swabbed. Defendant consented, and the swabs were performed.

Shortly after the suppression hearing, trial commenced. The trial evidence established that Pittsburgh Police Officer Anthony
Charles lived at 3725 Millerton Avenue, near the shooting scene. On the day of the shooting, he was not on duty and was at home.
On that day, he heard four gunshots. He then looked out the front window of his residence and “saw two men running up some steps
in between the houses directly across from” his house. He called 911. During the call with the 911 operator, he relayed that the
men were wearing dark clothing and he relayed the direction in which they ran. He left his house and went to the shooting scene.
There, he saw two individuals lying on the ground, and observed a .22 caliber handgun lying next to one of the victims, James
Owens. The other victim, Brandon Sheetz, was also lying on the ground.

Michael Puhac testified that he lived across the street from where the shooting occurred. He knew Mr. Sheetz because
Mr. Sheetz used to date Mr. Puhac’s daughter. Just prior to the shooting, Mr. Puhac and Mr. Sheetz were in Mr. Puhac’s residence
making pierogies. Minutes after Mr. Sheetz left Mr. Puhac’s residence, Mr. Puhac heard gunshots. He ran to his front door and saw
Mr. Sheetz and another person lying on the ground. Mr. Puhac approached Mr. Sheetz, who stated, “They tried robbing me, they
shot me.” Mr. Puhac observed the other person, James Owens, lying on the ground. He was wearing a “white mask” covering his
face. James Owens told Mr. Puhac that he tried to help prevent Mr. Sheetz from being robbed. Mr. Sheetz told Mr. Puhac that he
didn’t know James Owens.

At trial, the evidence demonstrated that James Owens had been shot in the left side of his back. He later died from respiratory
failure as a direct result of the gunshot wounds.

Detective Joyce and Officer Vendelli both testified at trial and confirmed their testimony from the suppression hearing.
Helen Orhman testified that she resided in Apartment No. 2 at 1815 Termon Avenue. She explained that she had known the

defendant since he was young, and that he was at her apartment with Jamie Glozzer and Brittany Kopps on the day of the shoot-
ing. She explained that the defendant spoke about committing a robbery to obtain money because he was hungry. Ms. Ohrman
testified to these facts despite the fact that she found such a statement to be out of character for the defendant. She further testi-
fied that the defendant and Jaimie Glozzer left her apartment. Immediately after the defendant left, Ms. Orhman looked out her
window and saw the defendant, Mr. Glozzer and James Owens walking quickly up the street. She noticed that the three of them
wore “like white scarves around their necks.” Ms. Orhman showered. After she showered, she heard and saw a lot of police cars
in the area. With the arrival of the police cars, the defendant and Mr. Glozzer returned to her apartment. She testified that one of
them knocked her front door off its hinges. Both the defendant and Mr. Glozzer were breathing heavily. She told them that they had
to leave and they complied. During the course of the investigation, she spoke with police officers and identified the defendant and
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Mr. Glozzer from photo arrays. Ms. Orhman provided a taped statement to police. Ms. Orhman testified that she didn’t want to get
involved at all in this case and was concerned about providing any information because she had children and didn’t want any retal-
iation toward her or her family. The evening before trial, she received threatening phone calls regarding her upcoming testimony.
The identity of the caller was blocked and she could not identify the caller.

After James Owens died, the defendant went to James Owens’ mother, Alma Washington, and told her, “Aunt Buffy, I didn’t do
it. I’m sorry. Is Mister okay?” Ms. Washington didn’t respond to Defendant, and they never had any further contact.

Mr. Glozzer testified that he had known the defendant for approximately six years prior to the shooting. He testified that he
entered into a plea agreement with the Commonwealth that in exchange for his plea to third-degree murder (regarding the death
of James Owens), he would testify in the defendant’s trial. Mr. Glozzer testified that he was at Ms. Orhman’s on the day of the shoot-
ing with the defendant, James Colton and Brittany Kopps (who was Mr. Glozzer’s girlfriend at the time) at about 1:00 p.m. The
defendant discussed robbing Mr. Sheetz because the defendant believed that he had money. Mr. Glozzer knew Mr. Sheetz and Mr.
Glozzer testified that there were no bad feelings between them. The defendant and Mr. Glozzer told Brittany Kopps that they were
going to rob Mr. Sheetz and she tried to discourage him from participating. Mr. Glozzer testified that he told the defendant that he
didn’t want to participate, but the defendant pulled a gun “and he told me that I was going to go.” The defendant called Mr. Glozzer
a “bitch” and Mr. Glozzer then agreed to participate.

Mr. Glozzer testified that the two of them then left for James Owens’ house for the purpose of including him in their plan to rob
Mr. Sheetz. All three of them then returned to Ms. Orhman’s apartment where they discussed the robbery. The three men then
walked to Mr. Sheetz’s house on Millerton Avenue. Mr. Glozzer testified that he believed that the defendant had a gun in his waist-
band, and James Owens had a .22 revolver. Mr. Glozzer didn’t have a gun because his role was to serve as the “lookout.” All three
young men wore dark clothing to be less conspicuous. The defendant and James Owens had white masks over their faces which
were made from white t-shirts. James Owens positioned himself on the left side of Mr. Sheetz’s front door. The defendant was on
the right. Defendant knocked on the door and Mr. Sheetz answered the door. The defendant pulled his gun from his waistband and
pointed it at Mr. Sheetz’s head. Mr. Sheetz reached for the gun in an attempt to knock it out of the defendant’s hand. The defendant
and Mr. Sheetz struggled over possession of the gun. All of the men were now down from the porch area. Brandon Sheetz did not
have a weapon. Neighbors were starting to emerge from their houses and Mr. Glozzer turned toward them. Mr. Glozzer heard two
gunshots. He turned toward the shooting and saw James Owens lying on his stomach. Mr. Sheetz was lying on the ground. Blood
was coming from his leg. The defendant was pointing his gun at Mr. Sheetz’s head and the defendant fired the gun at Mr. Sheetz.
Mr. Glozzer just stood there and watched. The defendant turned toward Mr. Glozzer and told him that Mister (James Owens) had
been shot. The defendant then ran from the scene. After a few seconds, Mr. Glozzer followed the defendant and they ran back to
Ms. Ohrman’s apartment building. Defendant kicked the front door off its hinges. Mr. Glozzer testified that a man named Colton
lived on the first floor of the apartments and the defendant gave his gun to Colton to hold. The defendant and Mr. Glozzer went to
Ms. Orhman’s apartment and she told the defendant to leave. He did. Mr. Glozzer and Ms. Kopps stayed behind.

Mr. Glozzer testified that he revealed the circumstances of James Owens’ death to James Owens’ mother. He was eventually
contacted by the police and he provided a complete statement of the events that led to the shootings. He later provided a taped
statement to the police.

According to Mr. Glozzer, the defendant was aware of Mr. Glozzer’s statements to police. While the two of them were in a hold-
ing cell together before the preliminary hearing, the defendant demanded that Mr. Glozzer lift his shirt to see if Mr. Glozzer was
wearing a wire. After this, the defendant told Mr. Glozzer “that he wanted me to take my statement back.”

While incarcerated at the Allegheny County Jail, Mr. Glozzer received six “kites.”2 Mr. Glozzer was told by the deliverers of the
kites that the sender of the kites was the defendant. The defendant and Mr. Glozzer had been placed in the same holding cell three
times and each time the defendant asked Glozzer to recant his statements to police. Shortly after these encounters, Mr. Glozzer
received kites. Mr. Glozzer testified that the defendant told him that kites would be forthcoming. The defendant and Mr. Glozzer
spoke to each other through the drainpipes when they were on close levels of the jail According to Mr. Glozzer, the kites were deliv-
ered to him through juveniles, who would receive them from the defendant when he mixed with them at “mandatory school”, a
program offered at the jail. Mr. Glozzer’s name, “Jaimie”, was misspelled “Jamie” on the kites. One of the kites stated that the
sender had a privately retained a lawyer for Mr. Glozzer, and that he wanted Mr. Glozzer to tell the police that James Owens and
Mr. Sheetz shot each other and that the defendant was not at the scene. The kite noted that if Mr. Glozzer told this story, he (Mr.
Glozzer) would not be charged with homicide and the defendant would not be charged with anything. A second kite also asked Mr.
Glozzer to state that James Owens attempted to commit the robbery and he should

blame it all on Mister [Owens]. Say they shot each other and that Mister forced you to do it. That way you don’t get
charged for Mister’s body. Brandon [Sheetz] will get arrested for killing him. Send me a kite after lunch. Love you.

A third kite stated that Mr. Glozzer could not handle life imprisonment and that he should take a plea. This kite also stated that
it was Mr. Glozzer’s fault that the defendant was still incarcerated. Mr. Glozzer was also physically threatened by other inmates in
the jail to retract his statements incriminating the defendant. During one discussion in jail, Mr. Glozzer explained to the defendant
that he had received a plea offer to plead guilty to third degree murder. The defendant indicated that he no problem with Mr.
Glozzer pleading guilty, but the defendant stated to Mr. Glozzer that he didn’t want Mr. Glozzer to testify against him.

In a fourth kite, the defendant again asked Mr. Glozzer to “Blame it on Brandon. Say him and Mister were wrestling over
Brandon’s gun, Brandon got shot in the leg, then he shot Mister. Real shit. That way we beat the homicide. Write back what you
think and send me a kite after lunch.”

Another kite was addressed to “White Boy, Jamie, worker, 8-D”. That kite stated,

“Look, dawg, I’ve been down here five months waiting for you to take your statement back. This is my second time
down here, and your name never came out of my mouth…. Look, write a letter to my lawyer and say that you lied on
your last statement. Say that James made you do the robbery and that James and Brandon were shooting at each
other…. That way we won’t get charged with the homicide. Are you getting it?.... Bro, the only reason why we got
charged for the homicide is because you told them I shot Brandon. That was the dumbest shit to do. Blame it all on
James so you can take a plea to four to eight.... Write that letter and I’ll give you a lawyer to get you a lower plea….
Write this: James forced you to do the robbery and then James and Brandon start shooting at each other and Brandon
shot James after James shot him…. Get the homicide dropped so we can go home faster. From Lil Bro.”
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Another kite stated,

Jamie, I’m happy you changed your mind about testifying. Thanks, I guess. But what are we gonna do about this case?
If Brandon don’t come to court and Brittany don’t come, then they got no case. You gave them their whole case against
us…. Look, write down what you told the cops and take my name out of it and send it to me. It’s your fault I’m down
here, so do the right thing and let me go home….

Mr. Glozzer eventually did write a letter, stating that detectives threatened him and told him what to state to police, and that his
involvement of the defendant in the instant crimes was a lie that was furnished to Mr. Glozzer by the police. He stated that James
Owens forced Mr. Glozzer at gunpoint to participate in the robbery. The letter stated that Mr. Sheetz exited his house and began
shooting at James Owens and shot him in the back after James Owens shot Mr. Sheetz. Mr. Glozzer testified that he wrote the
letter since he had been harassed and threatened by other inmates, who called him a “rat.” He had to keep his cell door locked at
all times and he had been stabbed with a knife, he had gotten into several fights, and he could not have recreational time at the
gym since inmates would attempt to physically beat him.

Mr. Glozzer eventually turned the kites over to his lawyer and requested that he be moved, for his safety, from the Allegheny
County Jail. He wasn’t immediately moved. He testified that three men came to his cell and demanded that he sign an affidavit
changing his statement about the defendant. Mr. Glozzer testified that he was forced to sign the pre-prepared affidavit. The affi-
davit was accompanied by an envelope addressed to this Court.

After this incident, Mr. Glozzer wrote a letter to his attorney stating that he was forced to sign the pre-prepared affidavit and
place his thumbprint on it, and that it had been sent to this Court. Several days later, Mr. Glozzer was transferred to another
jail.

Mr. Sheetz testified that he received a phone call from the defendant on March 1, 2009 in which the defendant indicated that he
wanted to buy marijuana. He testified that he told the defendant that he didn’t have any to sell. After that call, the doorbell rang.
He opened the door and an African American male pointed a gun at his head. Mr. Sheetz testified that he reached out to grab the
gun and the other person dropped the gun. Mr. Sheetz testified that he punched the other person and a struggle for the gun ensued.
The other person retrieved the gun and Mr. Sheetz then heard gunshots. Mr. Sheetz fled the scene and was shot in the leg. He
continued to hear gunshots and saw another male lying on the ground. Mr. Sheetz testified that the shooter was African American
and wore a mask over his face.

Mr. Sheetz heard the other individual who was shot telling someone that he tried to help Mr. Sheetz. Mr. Sheetz responded by
telling the other person that he wasn’t trying to help him. Mr. Sheetz testified that he did not have a weapon. He testified that he
was shot a second time, this time in the head. The bullet grazed his skull.

Mr. Sheetz testified that he received a letter stating that the defendant had nothing to do with the instant crime. The letter
further asked Mr. Sheetz to tell the defendant’s attorney that the defendant had nothing to do with these crimes. Mr. Sheetz turned
the letter over to homicide detectives.

Brittany Kopps, Mr. Glozzer’s girlfriend, testified that the defendant told her on March 1, 2009 that he and Mr. Glozzer were
going to rob Mr. Sheetz. She told the defendant that she didn’t want Mr. Glozzer to participate. The defendant had a gun and called
Mr. Glozzer a “bitch.” She testified that Mr. Glozzer reluctantly accompanied the defendant. The two men left the apartment and
later returned to Ms. Orhman’s apartment with James Owens. She testified that the defendant and James Owens had guns. She
further testified that, before they left the apartment, the defendant and James Owens cut up white t-shirts to use as masks. The
men tried them on and wore them around their necks when left. When Mr. Glozzer and the defendant returned to the apartment,
they were nervous, panicking and sweating.

Dr. Robert Levine testified that a .45 caliber bullet was removed from Mr. Sheetz’s leg. The bullet found in Mr. Owens’ body
was more similar to one that would be fired from a .45 caliber gun than a .22 caliber gun. The bullet hole found in James Owens’
clothing was more consistent with the opening that a .45 caliber bullet would make as opposed to a .22 caliber bullet.

The swabs of the defendant’s hands were consistent with gunshot residue, but expert Daniel Wolfe could not state definitively
that it was gunshot residue on the defendant’s hands.

While the defendant was housed at the Allegheny County Jail, his counselor called the police and told them that the defendant
wished to speak with them. On October 27, 2009, homicide detectives transported the defendant to homicide headquarters where
he was Mirandized. The defendant told police, in a taped statement, that Mr. Glozzer was the shooter. At no time during his inter-
view did he mention a shooting emanating from a gray sedan and he did not mention being with James Owens before the shooting.
He also never told police that he had been sick and vomiting when arrested and he never explained why he could not identify Mr.
Glozzer as the shooter prior to his interview. He also never mentioned being in Ms. Orhman’s apartment earlier on the day of the
shooting.

Pennsylvania State Police Corporal Sandra Miller, who was qualified as an expert in forensic document examination, testified
that the “kites” allegedly sent through Allegheny County Jail inmates to Mr. Glozzer were written by the defendant. She also
testified that the letter received by Mr. Sheetz was likely written by the defendant.

Detective Evans testified that when police contacted Defendant by telephone after the instant crimes, and requested that he
turn himself in, Defendant allegedly stated, “You know that’s not going to happen.”

The defendant presented an alibi defense in this case. Essentially, the defendant’s alibi consisted of witnesses who allegedly
could account for his whereabouts during the relevant time period on March 1, 2009. Obviously, the jury rejected the alibi
defense.

The defendant first claims that the jury’s verdict was contrary to the weight of the evidence. As forth in Criswell v. King, 834
A.2d 505; 512. (Pa. 2003)

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances,
i.e., when the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail. The only trial entity capable of vindicat-
ing a claim that the jury’s verdict was contrary to the weight of the evidence claim is the trial judge — decidedly not
the jury.
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834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). The trier of fact was free to believe all, some or none of the evidence. Id. A reviewing court is not permitted
to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict should only
be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the grounds that the
verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict but claims that
‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)).

The defendant essentially alleges that the testimony of Mr. Glozzer was so tainted and incredible that the verdicts should be
overturned. As set forth above, there was sufficient credible evidence that identified the defendant as the perpetrator of the offenses
charged in this case. This Court has reviewed the trial record and believes that the verdict does not shock any rational sense of
justice. As set forth above, after considering and weighing all the evidence and any differences in witness testimony, the jury was
free to believe the Commonwealth’s witnesses at trial concerning all essential material facts. The Commonwealth’s evidence
supported the verdict. The verdict was not against the weight of the evidence.

Defendant next claims that this Court should have suppressed the result of the swabs conducted on the defendant’s hands.
Defendant claims that this Court should have suppressed the results of the hand swabs because the defendant was in custody at
the time of the taking of the hand swabs and he was not provided with his Miranda rights, thereby denying him his ability to under-
stand that he could have refused to comply with the hand swab examination. This claim is without merit. This Court believes that
the circumstances surrounding the request to conduct the hand swabs demonstrate that the defendant’s consent to the swabs was
voluntary.

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution both protect
against unreasonable searches and seizures. U.S. Const. Amend. IV; Pa. Const. art. I, § 8; Schneckloth v. Bustamonte, 412 U.S. 218,
219, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973); Commonwealth v. Cleckley, 558 Pa. 517, 528, 738 A.2d 427, 433 (1999). A search
conducted without a warrant is constitutionally impermissible unless an established exception applies. Commonwealth v.
Slaton, 530 Pa. 207, 213, 608 A.2d 5, 8-9 (1992). A consensual search is one such exception, and the central inquiries in consen-
sual search cases entail assessment of the constitutional validity of the citizen/police encounter giving rise to the consent, and
the voluntariness of the consent given. Schneckloth, 412 U.S. at 219; Cleckley, 558 Pa. at 528, 738 A.2d at 433. To establish a
valid consensual search, the Commonwealth must first prove that the individual consented during a legal police interaction.
Commonwealth v. Strickler, 563 Pa. 47, 57, 757 A.2d 884, 889 (2000). Where the underlying encounter is lawful, the voluntari-
ness of the consent becomes the exclusive focus. Id.; Commonwealth v. Acosta, 2003 PA Super 15, 815 A.2d 1078, 1083 (Pa.
Super. 2003) (en banc).

The Commonwealth bears the burden of establishing that a consent is the product of an essentially free and unconstrained
choice — not the result of duress or coercion, express or implied, or a will overborne — under the totality of the circumstances.
Ohio v. Robinette, 519 U.S. 33, 40, 117 S. Ct. 417, 136 L. Ed. 2d 347 (1996); Strickler, 563 Pa. at 79, 757 A.2d at 901. The inquiry is
ultimately objective, and employs a reasonable person test presupposing an innocent person. Strickler, 563 Pa. at 79, 757 A.2d at
901. “The test for the validity of a consent to search is the same for both the Fourth Amendment and Article I, Section 8, i.e., that
the consent is given voluntarily.” Commonwealth v. Mack, 568 Pa. 329, 334, 796 A.2d 967, 970 (2002).

In reviewing the totality of the circumstances, a variety of factors are relevant in determining whether consent is volun-
tary, including the length and location of the detention; whether there were any police abuses, physical contact, or use of
physical restraints; any aggressive behavior or any use of language or tone by the officer that were not commensurate with
the circumstances; whether the questioning was repetitive and prolonged; whether the person was advised that he or she was
free to leave; and whether the person was advised of his or her right to refuse to consent. See, e.g., Strickler, 563 Pa. at 79,
757 A.2d at 898-902; Mack, 568 Pa. at 329, 336, 796 A.2d at 971-72. No one factor controls. Strickler, 563 Pa. at 79, 757 A.2d
at 898-902.

The facts of this case demonstrate that the defendant’s consent to swab his hands was voluntary. Near the end of the defendant’s
interview at the police station, officers asked the defendant if he would consent to a swab of his hands for the purpose of testing
for the presence of gunshot residue. The defendant was not handcuffed. According to the officers, the defendant freely consented
to the swab of his hands and upon being asked to submit to the test, the defendant stuck his hands out and said “sure, you can swab
my hands” and he stated that he had done nothing wrong. Detective Williams testified that throughout her time with the defendant,
he was cooperative, and, despite being free to leave, never expressed a desire to leave the room. She testified that he never asked
to have a relative present. As set forth above, the defendant was not a suspect in the shooting and, therefore, Miranda warnings
were not given to him. This Court does not believe that the circumstances surrounding the defendant’s consent to the hand swabs
were coercive to an extent to render his consent involuntary. This claim is without merit.

Defendant finally claims that this case should be remanded for resentencing due to the holding of the United States
Supreme Court in Miller v. Alabama, 567 U.S. ___ (2012). Both Miller v. Alabama and the Superior Court’s decision in
Commonwealth v. Knox, 50 A.3d 72, (Pa.Super. 2012), make it clear that because the defendant was 17 years old at the time of
the commission of his offense, he cannot receive a mandatory term of life imprisonment without the possibility of parole.
Accordingly, this matter should be remanded to this Court to resentence the defendant relative to his conviction for second
degree murder only.

For the foregoing reasons, this case should be remanded for resentencing relative to the defendant’s conviction for second
degree murder. As to all other counts, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: February 1, 2013

1 “Mister” was the nickname of James Owens, Mr. Washington’s step-son.
2 “Kites” are notes that are passed between inmates in the Allegheny County Jail.



page 278 volume 161   no.  12

Commonwealth of Pennsylvania v.
Willie Jones

Criminal Appeal—PCRA—Commonwealth Appeal—Grant of a New Trial—Failure to Poll Jury

No. CC 200708530. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—March 5, 2013.

OPINION
The Defendant was charged with one (1) count each of Rape of a Child1, Statutory Sexual Assault2, Aggravated Indecent Assault

– Complainant Less Than 13 Years Old3, Sexual Assault4, Indecent Assault – Person Less Than 13 Years of Age5, and Endangering
the Welfare of Children6. The Defendant was also charged with two (2) counts each of Involuntary Deviant Sexual Intercourse With
a Child7, and Terroristic Threats8.

The Defendant proceeded to trial on July 21, 2008, before the Hon. John K. Reilly, Jr., and was found guilty of Rape of a Child,
Statutory Sexual Assault, Sexual Assault, Indecent Assault, and Endangering the Welfare of Children. He was acquitted of the other
charges. On December 4, 2008, the Defendant was sentenced to 15 to 30 years imprisonment for Rape of a Child with a consecu-
tive 5 year probation for the crime of Sexual Assault.

An appeal was filed and docketed at 2138 WDA 2008. The Superior Court affirmed the Judgment of Sentence on March 25, 2010.
No Petition for Allowance of Appeal was filed.

On May 3, 2010, the Defendant filed a pro se Post-Conviction Relief Act (PCRA) petition, and counsel was appointed to repre-
sent the Defendant. Counsel filed an amended petition on January 9, 20129. The Commonwealth filed its response on April 4, 2012,
and an evidentiary hearing was held on June 19, 2012. On September 11, 2012, the Defendant filed a brief in support of his peti-
tion. On October 11, 2012, the Commonwealth filed its brief. By Order of Court dated January 10, 2013, this Court granted the
Defendant’s PCRA petition and awarded a new trial. The Commonwealth appealed on January 17, 201310.

The Defendant alleged in his post conviction petition that trial counsel was ineffective for failing to poll the jury. There is no
dispute that trial counsel did not ask Judge Reilly to poll the jury. (Trial Transcript p. 397) Trial counsel testified at the eviden-
tiary hearing held in this matter that when he gets a jury verdict he does not ask to poll them. Counsel testified that he does not
believe that polling a jury is effective. (Evidentiary Hearing Transcript p. 14, 18)

The polling of a jury after verdict is “an undoubted right.” Humphries v. District of Columbia, 174 U.S. 190, 194 (1889). “The
purpose of permitting individual polling is to protect one’s right to be convicted by a unanimous jury only, a right protected by both
the United States Constitution and the Constitution of this Commonwealth. See U.S. Const. art. III § 2; U.S. Const. amend. VI; Pa.
Const. art. I; § 6.” Commonwealth v. Downey, 732 A.2d 593, 5.95 (Pa. 1999) The Court in Downey went on to state that:

Given this court’s recognition…of the fundamental importance of determining whether a jury’s verdict represents the
conscious choice of each individual juror, we are not inclined to accept the Commonwealth’s invitation to now impose
a new rule requiring a showing of prejudice.

Id., 732 A.2d at 596

Based on the jury polling issue raised by the Defendant, the Court is constrained by the Downey decision to find trial counsel
ineffective for failing to poll the jury. The Court must therefore award the Defendant a new trial.

BY THE COURT:
/s/Durkin, J.

Date: March 5, 2013
1 18 Pa.C.S.A. § 3121(C)
2 18 Pa.C.S.A. § 3122.1
3 18 Pa.C.S.A. § 3125(A)(7)
4 18 Pa.C.S.A. § 3124.1
5 18 Pa.C.S.A. § 3126(A)(7)
6 18 Pa.C.S.A. § 4304(A)
7 18 Pa.C.S.A. § 3123(8)
8 18 Pa.C.S.A. § 2706(A)(1)
9 Following the death of Judge Reilly, the case was reassigned to this Court.
10 The facts of this case are set forth in Judge Reilly’s Opinion dated June 17, 2009.

Commonwealth of Pennsylvania v. Jamill Jackson
Criminal Appeal—Sentencing (Discretionary Aspects)

No. CC 2011-3421. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—March 6, 2013.

OPINION
At about 3:00 PM on October 20, 2009, in the Mt. Washington area of the City of Pittsburgh, police officers responded to a call

for a shooting at a grocery store parking lot. A witness saw the Defendant shoot a firearm into an occupied automobile and then
flee the scene in a blue Chevrolet Lumina. Police later caught up with the Lumina and found the Defendant inside the car.
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Underneath the seat of the car was a .22 caliber pistol. The Defendant had previous convictions for Robbery and Possession with
the Intent to Deliver a Controlled Substance.

The Defendant was charged with one (1) count of Person not to Possess a Firearm1. On April 19, 2011, the Defendant entered a
guilty plea before this Court. On June 13, 2011, the Court sentenced the Defendant to 5 to 10 years in prison. On July 8, 2011, the
Defendant pro se filed a Motion for Sentence Modification2, and counsel was appointed to represent the Defendant.

On February 8, 2012, counsel filed an Amended PCRA Petition requesting reinstatement of the Defendant’s direct appeal rights
nunc pro tunc. The Commonwealth did not object to the requested relief in an answer filed May 30, 2012. By Order of Court dated
August 15, 2012, it was ordered that the Defendant’s post sentencing and direct appeal rights be reinstated nunc pro tunc.

On August 21, 2012, the Defendant, through counsel, filed a post-sentence motion requesting reconsideration and modification
of sentence. The post-sentence motion was denied on February 4, 2013, by operation of law pursuant to Pa.R.Crim.P. 720(B)(3)(b).

On February 5, 2013, the Defendant filed a Notice of Appeal followed by a Concise Statement of Matters Complained of on
Appeal filed on February 25, 2013. In the Concise Statement, the Defendant alleged that the Court erred in imposing an unneces-
sarily harsh, excessive, and unreasonable sentence.

The Defendant’s 5 to 10 year prison sentence was within the standard range of the Sentencing Guidelines and therefore is
appropriate under the Sentencing Code, especially considering the Defendant’s criminal history. Commonwealth v. Gause, 659 A.2d
1014, 1016-1017 (Pa. Super. 1995). The record as a whole also reflects due consideration by this Court of the offense and the
factors set out in 42 Pa.C.S.A. § 9721. Therefore, the Defendant’s arguments regarding his sentence have no merit and the
Judgment of Sentence in this case must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

DATE: March 6, 2013

1 18 Pa.C.S. § 6105(1)
2 The Court treated this filing as a PCRA. Commonwealth v. Hall, 771 A.2d 1232, 1235 (Pa. 2001) (quoting Commonwealth v. Yarris,
557 Pa. 12, 731 A.2d 581, 586 (Pa. 1999)). See also 42 Pa.C.S. § 9542.

Commonwealth of Pennsylvania v. Jeylon Davis
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Suppression—Kloiber Instruction

No. CC 200601962. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—March 7, 2013.

OPINION
Defendant was charged at CC 200601962, with one count of Robbery - Serious Bodily Injury, 18 Pa. C.S.A. §3701 (a)(1)(i); one

count of Simple Assault, 18 Pa. C.S.A. §2701 (a)(3); and one count of Recklessly Endangering Another Person (REAP), 18 Pa. C.S.A.
§2705. Prior to the commencement of defendant’s jury trial, this court held a hearing on defendant’s Suppression Motion. That
motion was denied, and the parties proceeded to trial. On May 23, 2008, the jury found defendant guilty of all charges and a Pre-
Sentence Investigation was ordered. On August 7, 2008, defendant was sentenced at CC 200601962 as follows:

• Count 1, Robbery, SBI - 7 1/2 to 15 years incarceration, effective May 4, 2008, with time credit from January 24,
2006, through August 11, 2006. Defendant was additionally sentenced to a period of 5 years probation, to be served
consecutive to the period of incarceration imposed at this count.

• Count 3, REAP - 1 year probation, to be served consecutive to the period of probation imposed at count 1 of this
Information.

• Count 2, Simple Assault, merged for sentencing with count 1 at this Information.

On August 13, 2008, defendant, through Attorney Broadus, filed a Motion to Modify/Reduce Sentence with this court. On
September 25, 2008, Attorney Broadus withdrew the Motion on defendant’s behalf. On March 26, 2009, defendant filed a pro se
Motion for Post Conviction Collateral Relief and Scott Coffey, Esquire, was appointed to represent defendant in his Post Conviction
Collateral Appeal. On December 1, 2009, Attorney Coffey filed an Amended Petition for Relief pursuant to the Post Conviction
Relief Act (PCRA). Pursuant to the PCRA, defendant’s appellate rights were reinstated nunc pro tunc and a timely appeal was filed
at WDA 1834 WDA 2012. On December 3, 2010, the Superior Court affirmed defendant’s Judgment and a Petition for Allowance of
Appeal before the Supreme Court was denied on July 26, 2011. On May 30, 2012, defendant filed a PCRA alleging the ineffective-
ness of trial counsel. After review of the PCRA Petition and the Commonwealth’s Answer thereto, a hearing was held on October
22, 2012. At the conclusion of the hearing, this court dismissed the Petition. This timely appeal followed.

In his Statement of Matters Complained of on Appeal, defendant raises two (2) issues.

1. THE TRIAL COURT ERRED IN DENYING APPELLANT’S PCRA PETITION SINCE TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO ATTEMPT TO SUPPRESS APPELLANT’S ALLEGED STATEMENT TO POLICE
THAT, “HOW CAN YOU ARREST ME FOR SOMETHING IF I DON’T HAVE A GUN?” (N.T., 5/22/08 AT 105), SINCE
DEFENDANT WAS NEVER GIVEN MIRANDA WARNINGS AND, THE STATEMENT WAS HEARD BY THE JURY
AND, MOREOVER, THE PROSECUTOR EXPLOITED THIS STATEMENT IN HIS CLOSING ARGUMENT AT
TRIAL.

2. THE TRIAL COURT ERRED IN DENYING APPELLANT’S PCRA PETITION SINCE TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO REQUEST A KLOIBER JURY INSTRUCTION SINCE THE VICTIM WAS NOT
POSITIVE IN HER OUT OF COURT OR IN COURT IDENTIFICATION OF DEFENDANT.
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The law, in determining whether counsel is ineffective, is well settled; the law presumes that counsel was not ineffective and
the defendant bears the burden of proving otherwise. Commonwealth v. Khalil, 806 A.2d 415, 421 (Pa. Super. 2002). On the issue
of ineffective assistance of counsel under the PCRA, the Supreme Court of Pennsylvania has stated:

The petitioner must still show by a preponderance of the evidence, ineffective assistance of counsel which, in the
circumstances of the particular case, so undermined the truth-determining process that no reasonable adjudication
of guilt or innocence could have taken place. This requires the petitioner to show: (1) that the claim is of arguable
merit; (2) that counsel had no reasonable strategic basis for his or her action or inaction; and, (3) that, but for the
errors and omissions of counsel, there is a reasonable probability that the outcome of the proceeding would have
been different.

Commonwealth v. Kimball, 724 A.2d 326, 333 (Pa. 1999). See Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987); Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); 42 Pa. C.S.A. §9543(a)(2)(ii). If a defendant fails to meet anyone of the prongs of
the ineffectiveness of counsel test, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa.
Super. 1990).

In his first claim, defendant alleges that trial counsel was ineffective for failing to move to suppress defendant’s statement to
police upon his arrest. After defendant fled from the police, twice, he was patted down and handcuffed. (Trial Transcript, here-
inafter “TT”, 100-104). No weapon was found on defendant. (TT 104). Defendant asked the police why he was being detained. (TT
104-105). Officer Peterson told defendant that they wanted to talk to him about a possible robbery. (TT 105). Defendant then asked
“How can you arrest me for something if I don’t have a gun[?]” (TT 105). Defendant had not yet been informed that the robber had
a weapon. (TT 105). Defendant claims that the statement should have been suppressed because defendant had not yet been given
his Miranda warnings.

There is no merit to defendant’s claim that the statement should have been suppressed. It was a spontaneous statement made
by defendant, in a non-interrogational situation. In order for Miranda warnings to be required, the defendant must be in a custo-
dial interrogation situation. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966). Defendant must be both (1) in custody and
(2) interrogated by police in order for the requirements under Miranda to apply. Id. “Interrogation” is defined by Miranda as
“questioning initiated by law enforcement officials.” Id. at 444. Pennsylvania Courts have expanded this definition to include
“police conduct ‘calculated to, expected to, or likely to evoke admission.’ ” Commonwealth v. Heggins, 809 A.2d. 908, 914 (Pa.
Super. 2002) quoting Commonwealth v. Mannion, 725 A.2d 196, 200 (Pa. Super. 1999) en banc.

While defendant may have been in a custodial situation, having been handcuffed and patted down, (TT 100-105), defendant was
not being interrogated at the time that he spontaneously blurted this statement to police. The police made no statements to defen-
dant other than telling him why he was being detained, answering defendant’s inquiry. (TT 104). Therefore, the interaction cannot
be deemed a police interrogation of defendant. See Commonwealth v. Boone, 354 A.2d 898 (Pa. 1975)(The court determined that
the Officer’s informing the defendant of where he was taking her upon the defendant’s request did not constitute an interrogation
so that the defendant’s subsequent statements would be suppressible).

There having been no interrogation, there is no merit to defendant’s argument that his statement should have been suppressed
for the police officers’ failure to Mirandize defendant prior to his spontaneous statement. Defendant is ineligible for relief on his
claim for failure to prove that his claim has merit. Kimball, supra; Wells, supra. Furthermore, Attorney Broadus cannot be ineffec-
tive for failing to raise a meritless claim. Commonwealth v. Poplawski, 852 A.2d 323, 327 (Pa. Super. 2004). As such, this claim
should be dismissed.

Defendant’s second issue alleges that trial counsel was ineffective for failing to request a Kloiber jury instruction regarding Ms.
Yu’s identification of defendant.

A Kloiber instruction warns the jury that they should receive evidence of eyewitness identification with caution. Commonwealth
v. Kloiber, 378 Pa. 412, 424, 106 A.2d 820, 826 (1954); Commonwealth v. Bormack, 827 A.2d 503, 507 (Pa. Super. 2003). This instruc-
tion should be given when the accuracy of the identification is doubtful. Id.

In the instant matter, there is no doubt to the accuracy of the identification of the defendant as the perpetrator of the crime
charged. Though Ms. Yu qualified her identification of defendant, her identification was supported by Officer Kuczma’s positive
identification of defendant as the man he witnessed dragging and attempting to rob Ms. Yu. (TT 32-33). Officer Kuczma stated that
he got a good, up close view of the robber and was 100% positive in his in-court and out-of-court identification that defendant was
the robber. (TT 32-33, 35).

The jury was free to believe all, none or some of the evidence before it, decided to believe Officer Kuczma’s testimony at trial.
Commonwealth v. Randall, 758 A.2d 669, 674 (Pa. Super. 2000); See also Commonwealth v. Baez, 759 A.2d 936 (Pa. Super. 2000).
Officer Kuczma’s identification of defendant as the robber was sufficient to convict defendant and cure any qualification Ms. Yu
made in her identification. Therefore, no Kloiber instruction was necessary and defendant’s claim is without merit.

March 7, 2013

Commonwealth of Pennsylvania v. James D. Brough
Criminal Appeal—PCRA—Untimely Petition—Juvenile Offenders

CC No. 8910787. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—March 8, 2013.

OPINION
The appellant, James D. Brough, (hereinafter referred to as “Brough”), as filed the instant appeal as a result of the denial of

his second petition for post-conviction relief without a hearing. The basis for the dismissal of Brough’s petition for post-conviction
relief was that this Court had no jurisdiction since his petition was untimely filed and further that the alleged constitutional right
asserted by Brough in the case of Miller v. Alabama,  U.S.  , 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) is not applicable to Brough. The
factual history with respect to Brough’s convictions has been previously set forth in prior Opinions with respect to his direct appeal
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and his first petition for post-conviction relief. Since those facts are not necessary for the disposition of Brough’s current
contentions, those factual summaries are incorporated herein by reference thereto.

On August 17, 1989, Brough was charged generally with the crime of criminal homicide, robbery and criminal conspiracy.
Although two criminal complaints were filed against Brough, they arose out of the same set of facts and, accordingly, those cases
were joined for the purpose of trial. On May 24, 1990, following a Bench trial, Brough was found guilty of all of the charges filed
against him and the grading of the criminal homicide charge was determined to be first degree murder. On June 29, 1990, Brough
was sentenced to the mandatory sentence of life without the possibility of parole as a result of his conviction for first degree
murder. Brough was sentenced for his conviction of the crime of robbery to a consecutive sentence of seven to twenty years, and
for his conviction of the crime of criminal conspiracy, he received a consecutive sentence of four to ten years. All three sentences
were to run consecutive to each other.

On March 28, 1991, the Superior Court affirmed the judgment of sentences imposed on Brough. The Supreme Court denied
Brough’s request for allowance to file an appeal on August 19, 1991. On August 5, 1996, Brough filed a pro se petition for post-
conviction relief and the Office of the Public Defender was appointed to represent him in connection to that petition. Martin
Scoratow, Esquire, was appointed to represent him after the Office of the Public Defender was permitted to withdraw. On
September 16, 1999, his petition was dismissed and a timely appeal was filed to the Superior Court. On May 22, 2000, his appeal
was dismissed for failure to file a brief. On February 27, 2002, Brough filed his second petition for post-conviction relief. On July
13, 2004, the Superior Court dismissed that petition as being time-barred.

On August 8, 2012, Brough filed a third petition for post-conviction relief in which he alleged that in light of the decision by the
United States Supreme Court in Miller v. Alabama supra., that his sentence of life without the possibility of parole was illegal since
that decision announced a new constitutional right which is applicable to him. On August 15, 2012, this Court sent Brough a notice
of intention to dismiss his petition for post-conviction relief and following the receipt of his response, dismissed his petition on
October 1, 2012. Brough filed a pro se appeal from the dismissal of his petition for post-conviction relief and was directed to file a
concise statement of matters complained of on appeal. In Brough’s statement he has raised two issues, the first being that in deny-
ing his petition without a hearing that this Court erred in not considering his “Equal Protection” argument. The second issue is
that the United States Supreme Court decision in Miller v. Alabama, supra., is applicable to him and, accordingly, his sentence
is illegal.

The eligibility requirements for entitlement for relief under the Post-Conviction Relief Act are set forth in 42 Pa.C.S.A. §9543(a),
which provide as follows:

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponder-
ance of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

In addition to pleading and proving these eligibility requirements, a petitioner must also establish that his petition is not time-
barred. In 42 Pa.C.S.A.§9545(b), the time restrictions for the filing of an original or subsequent petition for post-conviction relief
have been set forth as follows:

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
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date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presenta-
tion of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim
could have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discre-
tionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration
of time for seeking the review.

The petitioner must plead and prove that his petition has been timely filed or, in the alternative if untimely filed, that one or more
of the three exceptions to the time requirement have been met. Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008). If it is
determined that the petition is untimely filed and that no exception has been plead and proven, the petition must be dismissed with-
out a hearing because Pennsylvania Courts are without jurisdiction to consider the alleged merits of such a petition.
Commonwealth v. Geer, 936 A.2d 1075 (Pa. Super. 2007). From a review of the record it is clear that the Pennsylvania Supreme
Court denied his allowance of appeal on August 19, 1991, and no request was made of the United States Supreme Court to review
Brough’s conviction and that the current petition for post-conviction relief was not filed until more than twenty-one years after
judgment of sentence had become final1. Brough’s current petition for post-conviction relief is on its face untimely filed; however,
he maintains that the decision by the United States Supreme Court in Miller v. Alabama, supra., has vested in him the constitutional
right recognized by the United States Supreme Court after the time period provided in this section and that that right would be
retroactively applied. Brough maintains that he is a part of the class of individuals whose sentences of life without the possibility
of parole are unconstitutional.

Despite Brough’s contention to the contrary, the decision in Miller v. Alabama, supra., 132 S.Ct. at 2475, does not prohibit the
imposition of a sentence of life without the possibility of parole on a juvenile but, rather, held that a hearing must be conducted to
determine what mitigating and aggravating circumstances might be applicable to that particular juvenile before the imposition of
any sentence.

Graham, Roper, and our individualized sentencing decisions make clear that a judge or jury must have the opportunity
to consider mitigating circumstances before imposing the harshest possible penalty for juveniles. By requiring that all
children convicted of homicide receive lifetime incarceration without possibility of parole, regardless of their age and
age-related characteristics and the nature of their crimes, the mandatory sentencing schemes before us violate this
principle of proportionality, and so the Eighth Amendment’s ban on cruel and unusual punishment.

This decision is a continuation of the Supreme Court’s review of criminal sentences on juveniles and those with mental infirmities.
In Atkins v. Virginia,, 536 U.S. 304, 122 S.Ct. 2242 (2002), the Supreme Court declared that a death penalty sentence could not be
imposed upon a mentally retarded individual. In Roper v. Simmons, 543 U.S. 515, 125 S.Ct. 1183 (2005), the Supreme Court
declared that a death penalty sentence for juvenile offenders under the age of eighteen was unconstitutional. Similarly, in Graham
v. Florida, 560 U.S. —, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010) and Kennedy v. Louisiana, 544 U.S. 407, 128 S.Ct, 241m 161 L.Ed.2d
525 (2008), the Supreme Court again affirmed that there could be no death penalty sentence imposed for non-homicide crimes. In
light of the decision by the United States Supreme Court in Miller v. Alabama, supra., it is unconstitutional to automatically impose
a sentence of life without the possibility of parole on a juvenile offender who has been convicted of either first or second-degree
murder. That decision does not prohibit the imposition of such a sentence but, rather, requires that prior to its imposition a hear-
ing must be held during which the parties present to the sentencing Court aggravating and mitigating factors with respect to the
juvenile involved.

In response to the United States Supreme Court decision in Miller v. Alabama, supra., the Pennsylvania Legislature passed an
Amendment to the Crimes Code, wherein it adopted the holding in Miller v. Alabama, supra., as it applies to a juvenile defendant
convicted of either first or second degree murder. That provision found that 18 Pa.C.S.A. §1102.1 provides as follows:

§ 1102.1. Sentence of persons under the age of 18 for murder, murder of an unborn child and murder of a law enforce-
ment officer

(a) First degree murder.—A person who has been convicted after June 24, 2012, of a murder of the first degree, first
degree murder of an unborn child or murder of a law enforcement officer of the first degree and who was under the
age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a
term of life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 35 years
to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a
term of life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 25
years to life.

(b) Notice.—Reasonable notice to the defendant of the Commonwealth’s intention to seek a sentence of life imprison-
ment without parole under subsection (a) shall be provided after conviction and before sentencing.

(c) Second degree murder.—A person who has been convicted after June 24, 2012, of a murder of the second degree,
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second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was
under the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term
of imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.—In determining whether to impose a sentence of life without parole under subsection (a), the court shall
consider and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted
by family members of the victim detailing the physical, psychological and economic effects of the crime on the victim
and the victim’s family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.—Nothing under this section shall prevent the sentencing court from imposing a minimum
sentence greater than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania
Commission on Sentencing may not supersede the mandatory minimum sentences provided under this section.

This provision, however, does not apply to Brough since it specifically states that it applies only to those juveniles who have been
convicted of either first or second-degree murder after June 24, 2012, whereas Brough was convicted of first-degree murder on
May 24, 1990.

In Commonwealth v. Knox, 50 A.3d 749, 767 (2012), the Superior Court held that the imposition of a mandatory sentence of life
without the possibility of parole for a juvenile offender was cruel and unusual punishment and a violation of the Eighth Amendment
of the United States Constitution and of Article I, Section 13 of the Pennsylvania Constitution. The Pennsylvania Superior Court
acknowledged the interplay between the Juvenile Act, the Crimes Code and the power of the Pennsylvania Board of Probation
and Parole.

The United States Supreme Court held, pursuant to Graham, Roper, and its individualized sentencing decisions, that
a sentencing body must be able to consider mitigating circumstances before imposing the harshest penalty available
for juveniles. Id. at 2475. It therefore found statutes requiring a mandatory sentence of life in prison without the
possibility of parole to be unconstitutional in violation of the Eighth Amendment as applied to juvenile offenders. Id. It
further stated:

[G]iven all we have said in Roper, Graham, and this decision about children’s diminished culpability and heightened
capacity for change, we think appropriate occasions for sentencing juveniles to this harshest possible penalty will be
uncommon. That is especially so because of the great difficulty we noted in Roper and Graham of distinguishing at
this early age between ‘the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare
juvenile offender whose crime reflects irreparable corruption.’ Although we do not foreclose a sentencer’s ability to
make that judgment in homicide cases, we require it to take into account how children are different, and how those
differences counsel against irrevocably sentencing them to a lifetime in prison.

Id. at 2469 (internal citations to Roper and Graham omitted).FN25

FN25. The Pennsylvania Supreme Court granted allowance of appeal to address the constitutionality of a mandatory
sentence of life imprisonment without parole imposed on a 14–year–old convicted of first-degree murder. See
Commonwealth v. Batts, 603 Pa. 65, 981 A.2d 1283 (2009). On July 9, 2012, the Supreme Court ordered the parties to
file supplemental briefs, based upon the Miller decision, to address the following questions:
(1) What is, as a general matter, the appropriate remedy on direct appeal in Pennsylvania for a defendant who was
sentenced to a mandatory term of life imprisonment without the possibility of parole for a murder committed when
the defendant was under the age of eighteen?

(2) To what relief, if any, is appellant entitled from the mandatory term of life imprisonment without parole for the
murder he committed when he was fourteen years old?
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Order, 7/9/12. Argument is scheduled for September 2012. Id.

We now turn to the case sub judice. Like the Arkansas and Alabama sentencing practices at issue in Miller, the
mandatory sentence of life in prison without parole for a juvenile convicted of first- or second-degree murder in
Pennsylvania is not the product of legislative deliberation resulting in a decision that the sentence is appropriate for
juvenile offenders. Rather, the sentence of life in prison without parole applies to juveniles in Pennsylvania because
of the mandatory transfer provision in the Juvenile Act. See Commonwealth v. Archer, ––– Pa. ––––, 722 A.2d 203, 206
(1998) (when a juvenile is charged with murder, the adult criminal division has original jurisdiction); 42 Pa.C.S.A. §§
6302(2)(i), 6322(a), 6355(e); see also Miller, 132 S.Ct. at 2471–73; Graham, 130 S.Ct. at 2025. Pursuant to the Crimes
Code, a person convicted of second-degree murder, as Knox was, is required to serve a sentence of life in prison. 18
Pa.C.S.A. § 1102(b). Finally, the “without the possibility of parole” provision is derived from the statute governing
the powers and duties of the Pennsylvania Board of Probation and Parole, which prohibits the grant of parole to an
inmate sentenced to serve life in prison. 61 Pa.C.S.A. § 6137(a)(1). Therefore, it is the interplay of three separate
statutes in three separate chapters that results in juveniles convicted of first- or second-degree murder in
Pennsylvania to be sentenced to life in prison without the possibility of parole. No personal information, factors, or
mitigating circumstances are considered by the trial court when meting out this sentence. Because of the mandato-
ry nature of this sentence, it is unconstitutional as applied to juveniles pursuant to the holding of the Supreme Court
in Miller.

The Juvenile Act contained in 42 Pa.C.S.A. §6301, et seq. created a system for the Court to attempt to maintain the stability of
the family relationship and also provide for the adjudication of juveniles who commit delinquent acts. In the definition section of
that Act, 42 Pa.C.S.A. §6302, a child subject to the jurisdiction of the Juvenile Act is defined as follows:

“Child.” An individual who:

(1) is under the age of 18 years;

(2) is under the age of 21 years who committed an act of delinquency before reaching the age of 18 years; or

(3) is under the age of 21 years and was adjudicated dependent before reaching the age of 18 years, who has requested
the court to retain jurisdiction and who remains under the jurisdiction of the court as a dependent child because the
court has determined that the child is:

(i) completing secondary education or an equivalent credential;

(ii) enrolled in an institution which provides postsecondary or vocational education;

(iii) participating in a program actively designed to promote or remove barriers to employment;

(iv) employed for at least 80 hours per month; or

(v) incapable of doing any of the activities described in subparagraph (i), (ii), (iii) or (iv) due to a medical or behav-
ioral health condition, which is supported by regularly updated information in the permanency plan of the child.

The Juvenile Act recognizes that when a juvenile has committed the crime of homicide that prosecution should be commenced in
the Criminal Division rather than Juvenile Court unless a petition for decertification has been granted.

(e) Murder and other excluded acts.—Where the petition alleges conduct which if proven would constitute murder, or
any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302 (relating
to definitions), the court shall require the offense to be prosecuted under the criminal law and procedures, except
where the case has been transferred pursuant to section 6322 (relating to transfer from criminal proceedings) from
the division or a judge of the court assigned to conduct criminal proceedings. 42 Pa.C.S.A. §6355(e)

It is clear from the provisions of the Juvenile Act that any individual under the age of eighteen who commits a crime of homicide
shall be tried in the Criminal Division unless and until a decertification petition is granted. When tried as an adult, a juvenile under
the age of eighteen would be subject to the same sentencing provisions as an individual eighteen or older who committed the crime
of first or second degree murder except that the juvenile offender could not automatically be given the sentence of life without the
possibility of parole since a hearing must be held prior to the imposition of sentence which would address mitigating and aggra-
vating factors applicable to that juvenile for convictions that occurred after June 24, 2012.

As previously noted, Brough’s petition for post-conviction relief is time-barred and he has not plead or proven that this petition
is subject to one of the three exceptions set forth in the Post-Conviction Relief Act.2 The more fundamental problem, however, with
Brough’s petition for post-conviction relief is that Miller v. Alabama, supra., is not applicable to him since it is applicable to only
juveniles that have been sentenced to life without the possibility of parole. Brough was born on March 4, 1967, and was twenty-two
years old at the time that he committed this homicide on August 15, 1989. In light of the fact that Miller v. Alabama, supra., was
not applicable to Brough’s case and that his petition was untimely filed, this Court properly dismissed his petition for post-convic-
tion relief without a hearing.

BY THE COURT:
/s/Cashman, J.

DATED: March 8, 2013

1 Even considering the Amendments to the Post-Conviction Relief Act, the petition was still untimely filed by more than fourteen
years.
2 As noted in Commonwealth v. Knox, supra., 50 A.2d @ 768:

FN26. The holding of Ortiz—that Graham did not expressly create a new constitutional right for juveniles convicted of
second-degree murder and sentenced to life imprisonment without the possibility of parole for PCRA timeliness purposes—
is unaffected by Miller and is still good law. See Ortiz, 17 A.3d at 421–22.
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Commonwealth of Pennsylvania v.
Ryan Kenny Lewis

Criminal Appeal—Suppression—Sufficiency—VUFA—“Mere Encounter”

No. CC 201104350. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—March 18, 2013.

OPINION
The appellant, Ryan Kenny Lewis, (hereinafter referred to as “Lewis”), has appealed from the judgment of sentence entered

in this matter following his non-jury trial before this member of the Court on June 27, 2012. Lewis was found guilty of carrying
a firearm without a license, person not to possess a firearm and receiving stolen property. Lewis was directed to file a concise
statement of matters complained of on appeal and has complied with that Order. This statement alleges that the Court erred by
failing to suppress physical evidence as well as statements made by Lewis. Lewis also contends that the evidence was insufficient
to prove beyond a reasonable doubt that he knew or had reason to believe that the gun that he was convicted of possessing was,
in fact, stolen.

The evidence presented at both the suppression hearing and trial, taking the evidence in the light most favorable to the
Commonwealth as verdict-winner, establishes that on September 17, 2010, Officer Matthew Geffel of the Port Authority Police
had just completed his shift and was traveling on the busway in his private vehicle to “act as an extra set of eyes and ears.”
(Suppression Hearing (hereinafter SH) at 6.) Geffel proceeded through the Sheraden Park ‘N Ride lot. Geffel testified that he
had made lots of arrests out of that lot. (SH at 7). Geffel testified that there have been break-ins, disorderly conduct and arrests
where people had come to that location to purchase drugs. (SH at 7). Geffel testified that there had been lots of calls for suspi-
cious people in the area, possibly waiting to buy drugs. (SH at 7). Geffel further testified that this area was a high crime area.
(SH at 8).

As Geffel proceeded through the Park ‘N Ride lot, he observed two individuals who were reclined in their seats and moving
around in their seats. (SH at 8). Based on his prior experience, Geffel thought that this conduct was suspicious. Geffel testified that
the police often find people using drugs in the Park ‘N Ride lot and “a lot of times they’ll lean back so you can’t really see what’s
going on in the car, so they are obviously out in the open using drugs.” (SH at 9). Geffel notified his department and the depart-
ment dispatched two units to the scene. (SH at 10). Geffel testified that two officers responded to the scene, and that the three
officers then approached the vehicle. (SH at 12). Because Geffel was off duty, he believed that it was appropriate to have an on
duty officer ask what was going on. (SH at 12).

Sergeant Brian O’Malley, a sergeant with the Port Authority Police, was dispatched by police communications to the Sheraden
Park ‘N Ride lot. (SH at 22). O’Malley reiterated that that particular area of the busway is a high crime area with drugs and other
crimes involving property. (SH at 23). O’Malley parked some distance away from the vehicle, but did not pull in front of the vehi-
cle containing Lewis and his co-defendant. Co-defendant Malcolm was in the driver’s seat while Lewis was in the passenger seat.
(SH at 24). O’Malley testified that he was more or less perpendicular to the right, front quarter panel of the vehicle, but that he
walked around the front of the car to the driver’s side. (SH at 26). When O’Malley walked around the front of the vehicle, he asked
both occupants if he could see their hands. He asked them to “put them up on the dashboard, because of how they were kicked
back. I could only see the top part of their chests and obviously, their faces, so I just wanted to see their hands, you know, just for
my safety, being that I was exposed walking around to the side of the window.” (SH at 26). O’Malley testified that both occupants
complied. O’Malley was able to see both occupants’ hands, and looked into their laps and observed nothing in that location. At
this time, O’Malley advised the individuals to put their hands down. (SH at 27). O’Malley then asked if there were any weapons
in the car and Lewis replied in the affirmative, that there was a gun under the seat. (SH at 27-28). Lewis stated that the gun was
under his seat. (SH at 28). Both occupants were checked for warrants and it was determined that a warrant existed for Lewis
from the State of Florida. (SH at 29). It was ultimately determined that Florida would not extradite Lewis and both individuals
were released. O’Malley informed Lewis that he was going to seize the weapon pending investigation. (SH at 30). O’Malley deter-
mined that the gun was reported stolen in Florida. (SH at 45).

O’Malley testified at a continued suppression hearing on June 8, 2012, concerning the positioning of the vehicle in which Lewis
was a passenger. O’Malley testified that the vehicle was facing toward the entrance to the Park ‘N Ride lot. The vehicle was not
facing the actual stop, but was rather facing the entrance to the Park ‘N Ride itself. (SH, Vol. II at 4). O’Malley testified that noth-
ing was blocking the vehicle from either the front or behind. O’Malley further testified that neither he nor any other officer blocked
the vehicle in which Lewis was a passenger. (SH, Vol. II at 5).

At the conclusion of the continued suppression hearing, this Court denied the motion to suppress, finding that the event here
was a mere encounter and not a stop. (SH, Vol. II at 28). The parties then proceeded to a non-jury trial on June 27, 2012, where the
parties incorporated the testimony from the suppression hearing and supplemental testimony was received. O’Malley again testi-
fied in the non-jury trial. He testified that he advised Lewis that he was going to conduct an investigation into the possession of the
handgun. O’Malley made note that the gun was in very good order; he noticed that there was still gun oil on the gun, which was not
common when you recover a gun on the street. (Non-Jury, June 27, 2012 (hereinafter NJ) at 11). Lewis replied that the firearm was
a gift to him from his deceased grandfather and he was only looking to sell it. (NJ at 11). The firearm was ultimately submitted to
the Allegheny Crime Lab and a report concerning that firearm was submitted into evidence, evidencing the gun’s operability and
barrel length. (NJ at 14).

The Commonwealth also presented testimony from Scott Lewis, who claimed ownership of the weapon in question. (NJ at 23).
Scott Lewis testified that he obtained possession of the firearm when his father passed away in January of 2000. He testified that
the gun had been stored in a gun safe in his home in Ohio. (NJ at 23). He further testified that Lewis had lived with him for some
time. (NJ at 24-25). Scott Lewis eventually noticed that the firearm was missing and reported it stolen. (NJ at 26). He further
testified that he did not give Lewis permission to possess this firearm. (NJ at 26).

Lewis initially contends that the Court should have granted his motion to suppress because the police conduct essentially
constituted a seizure. The Court believes that the conduct in question was a mere encounter, that the individuals were not
seized and that the evidence obtained as well as statements made were properly admitted into evidence. See, Commonwealth
v. Au, 42 A.3rd 1002 (2012); Commonwealth v. McAdoo, 2012 Pa. Super. 118, 46 A.3rd 781 (2012). The officers here asked
Lewis and his cohort to place their hands on the dashboard merely to insure no weapons were in visible possession. Upon
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satisfying himself that neither individual had a weapon in his hands or on his lap, the officer advised Lewis and his colleague
to put their hands down. The officer then asked if there were any guns in the vehicle, resulting in an affirmative response
from Lewis. It is clear that this was not custodial interrogation; rather, the officer merely asked a question to people sitting
in a suspicious fashion, in a car parked in a high crime area. The car was not blocked in either the front or the back, and
Lewis was clearly not in custody nor detained in any fashion. The officer did properly ask the question that he did. Upon
Lewis’ response, the officer was permitted to conduct further inquiry. Lewis’ statement concerning ownership of the weapon
or knowledge of the weapon was volunteered and not the product of custodial interrogation. Accordingly, Lewis’ motion to
suppress was properly denied.

Lewis next contends that the evidence was insufficient to prove that he had knowledge or reason to believe that the gun was
stolen. The evidence, however, when taken in the light most favorable to the Commonwealth as verdict-winner, established that the
gun was taken from a safe in a home where Lewis had been permitted to stay. The gun owner testified that the gun was locked in
a safe that apparently had been entered without permission. The evidence clearly is sufficient to establish the crime of receiving
stolen property.

For the within reasons, Lewis’ motion to suppress was properly denied and he was properly convicted of all charges.

BY THE COURT:
/s/Cashman, J.

Date: March 18, 2013
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Commonwealth of Pennsylvania v.
Shamar Tatum

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)

No. CC 201012109. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 18, 2013.

OPINION
On April 13, 2011, pursuant to a plea agreement, the Commonwealth withdrew several counts, including Aggravated Assault,

and Appellant, Shamar Tatum, pled guilty to Aggravated Harassment by Prisoner, a felony of the third degree.1 Appellant was
sentenced to eight to sixteen months, a sentence below the mitigated range of the Sentencing Guidelines, with credit for time
served of 238 days and paroled forthwith with a three year consecutive period of probation. On October 25, 2011, Appellant’s
probation was revoked based on a violation. He was resentenced to five to ten months incarceration, with a time credit of 160 days,
again paroled forthwith and a new period of three years consecutive probation. Appellant violated probation again and on October
9, 2012, was resentenced to twelve to fifty-eight months incarceration with a time credit of 118 days. Appellant’s Post-Sentence
Motion was denied on October 17, 2012 and his Notice of Appeal was filed on November 8, 2012. Appellant subsequently filed a
Statement of Errors Complained of on Appeal on November 8, 2012.

ERRORS COMPLAINED OF ON APPEAL
Appellant raises one issue on appeal, relating to his sentence. Appellant asserts that this Court erred in imposing a sentence

that was manifestly excessive, by failing to place on the record an adequate basis for the sentence, and by failing to consider
mitigating factors. (Statement of Errors to be Raised on Appeal, p. 2-3)

DISCUSSION
Before addressing any alleged sentencing error, Appellant must first establish that a substantial question exists that his

sentence is inappropriate under the Sentencing Code. 42 P.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super.
1995). The determination of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case
basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant
advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code;
or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120
n. 7 (Pa.Super. 1987).

To the extent that Appellant argues his sentence is manifestly unjust because the Court failed to give appropriate weight to
numerous factors suggested by Appellant, he has not raised a substantial question for appellate review.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise
a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012
(1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight
accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629
A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Appellant has not raised a substantial question for appellate review
as to the appropriate weight of factors considered.

However, as Appellant has additionally alleged that this Court failed to state on the record adequate reasons for the sentence
imposed, he has established a substantial question for appellate review, as he has alleged that the Court violated its statutory obli-
gation. When imposing a sentence, this Court is required to consider, inter alia, the protection of the public, the gravity of the
offence in relation to the impact on the victims and community, and the rehabilitative needs of the defendant. 42 Pa. C.S. §9721(b).
The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v. Smith,
673 A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment exercised
was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appel-
late court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

In sentencing Appellant, this Court considered numerous factors including the Sentencing Guidelines and the gravity of
the offense in relation to the impact on the victims and community.2 At his original plea, he received a below the mitigated
range sentence of time served with consecutive probation. Within days of being paroled, he was rearrested for possession of
heroin. (ST 4) Not long after his first convicted violation hearing, he violated his probation again. Appellant pled guilty to
defiant trespass on June 21, 2012. (ST 2-3) He also had a trespass two months earlier that was disposed of at the magistrate’s
level. (ST 3)

In addition to new violations for convictions, he had technical probation violations including failing to complete his community
service or make efforts to obtain his GED. Ibid. He was associating with known gang members. (ST 4) He continued to use illegal
drugs, supporting his habit with money he received from his parents. (ST 6) In addition, by age nineteen, he had a history of nine
arrests, including two juvenile arrests for firearms. (ST 3) These facts provided substantial support for the twelve to fifty-eight
month sentence imposed. Appellant continued to exhibit poor judgment in his decision making and failed to modify his behavior
to conform to the dictates of society despite numerous opportunities to do so. In imposing this sentence, the Court informed
Appellant that it would be up to him to demonstrate good judgment and maturity. (ST 9) In other words, the long tail on the
sentence was designed to give him an incentive to improve his behavior and earn early parole.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 P.S. § 2703.1.
2 Appellant waived his right to have a Pre-Sentence Report.
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Commonwealth of Pennsylvania v.
Myron Cox

Criminal Appeal—Evidence—Sufficiency—Weight of the Evidence—After Discovered Evidence—
Sentencing (Discretionary Aspects)—Character Witness—Motive—Prior Bad Act

No. CC 201116050. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 27, 2013.

OPINION
On April 13, 2012, Appellant, Myron Cox, was convicted by a jury of one count of Criminal Attempt (Homicide), one count of

Aggravated Assault, one count of Discharging a Firearm into an Occupied Structure, two counts of Recklessly Endangering
Another Person and one count of Criminal Mischief. Appellant filed a Motion for a New Trial based on after-discovered evidence
and this Court heard evidence on August 22, 2012. On September 24, 2012, upon consideration of the testimony and the briefs filed
on behalf of the parties, this Court denied the Motion and October 1, 2012, sentenced Appellant to an aggregate sentence of twenty-
two to forty-four years incarceration. Appellant’s Post sentence motion was denied on October 22, 2012. Appellant filed a Notice of
Appeal on November 21, 2012 and a Statement of Errors Complained of on Appeal on December 17, 2012.1

MATTERS COMPLAINED OF ON APPEAL
Appellant raises seven issues on appeal. First, Appellant asserts that evidence regarding a prior bad act was improperly intro-

duced at trial under Rule 404(b) of the Pennsylvania Rules of Evidence as evidence of motive. (Statement of Errors to be Raised
on Appeal, p. 2-3) Next, Appellant asserts that the evidence was insufficient to establish that Appellant caused the victim serious
bodily injury. Id. at 3. Further, Appellant asserts that the verdict rendered was against the weight of the evidence. Id. at 3-4.
Appellant asserts that the Court erred in permitting the Commonwealth to ask questions relating to Appellant’s character. Id. at 4.
Appellant alleges that this Court erred in denying a new trial on the basis of after discovered evidence. Id. at 4-5. Appellant also
asserts that the sentence imposed was manifestly excessive, unreasonable, and an abuse of discretion. Id. at 5. Finally, Appellant
asserts the Court erred in failing to award time credit to Appellant. Id. at 5-6.

HISTORY OF THE CASE
The testimony in this case is summarized as follows. Taza Clardy testified that on August 31, 2011, he was walking on the North

Side of Pittsburgh toward a friend’s residence. (TT 52) Since his friend was not yet home, Clardy walked in the direction of Ashley
Cochrane’s residence, another acquaintance in the area. (TT 53) He saw Cochrane speak with one of a number of individuals in
front of her home, and then go inside. Ibid. As Clardy waited on the street for his friend to arrive, he observed Appellant with another
male and two females. Ibid. Appellant was wearing black jeans and a black hoodie. (TT 54) Clardy recognized Appellant from
seeing him in the neighborhood. Ibid. Appellant was standing next to a black BMW or Mercedes. (TT 57) Clardy spoke with the
two men briefly, discussing a CD that was playing. (TT 59)

After waiting approximately fifteen to twenty minutes, Clardy decided to walk to the Circle K convenience store. (TT 59-60) As
he was walking up the street, texting on his phone, he heard one pop, then another. (TT 65) Clardy turned around and saw a
person wearing a black hoodie and black jeans pointing a firearm at him. Ibid. Clardy asked what the man was doing. Ibid. The
question was answered by Clardy seeing the flash of gunfire. Ibid. Clardy ran and heard five or six more shots, one of which struck
him in the leg. Ibid. (TT 49, 71) He told the paramedics that he did not know who had shot him because he was shot from behind.
(TT 73) Clardy has a scar and residual pain in his leg as a result of the incident. (TT 71, 74) He identified Appellant out of a photo
array as a person in the area when he was shot. (TT 77, 168)

Ashley Cochran testified that she heard seven or eight gunshots that night from the living room in her house. (TT 105) When
she heard the first shot, she grabbed her two year old son, who was sitting on her lap, and opened the door. (TT 106) She looked
left, where she heard the gunfire, and saw Appellant come around the corner, put both hands in his pocket while staring at her, and
get into the passenger side of a BMW. (TT 108-109) Appellant was dressed in a dark hoodie with the hood up and dark jeans. (TT
109-110) Ashley identified the driver as Jerome Cox, and testified that Jerome quickly turned the car around and drove away at a
speed in excess of the posted limit. (TT 110)

Cochran also testified that she was involved in an incident earlier that month involving Appellant. (TT 116) Cochran observed
a fight in front of her house involving a group of friends, Appellant and his brother Jerome. (TT 117) Jerome unsuccessfully
attempted to collect a $5 debt from a game of Spades from a week before. Ibid. The argument turned physical when Appellant
punched Cochran’s friend from behind. (TT 118)

Alexandra Poss, a neighbor, testified that she also heard gunshots. (TT 140) Poss and her roommate, Cayla Zahoran, got down
on the floor because the shots sounded close. Ibid. When she went upstairs, she observed bullet holes in her bedroom window. (TT
140-141) Zahoran’s account of the incident mirrored that of her roommate. (TT 150-151) 

Forensic evidence established that the ten shell casings found at the scene (TT 157, 186) were fired from the same weapon. (TT 234)
In contrast, Britney Brown testified that she was with Appellant at her cousin’s house for a cookout the entire day and night of

August 31, 2011. (TT 249) Brown testified that the cookout was not scheduled because of any special occasion, (TT 253) yet a
substantial amount of food was prepared for the Wednesday night affair. (TT 254) She and Appellant stayed overnight because they
had been drinking and did not have a ride back. (TT 249) Brown testified that it seemed out of Appellant’s character to commit
such an offense, (TT 262) but also testified to being unaware of Appellant’s numerous arrests, including several convictions for
Possession with Intent to Deliver a Controlled Substance. (TT 271)

DISCUSSION
Appellant asserts that evidence regarding a prior bad act was improperly introduced at trial under Rule 404 (b) of the

Pennsylvania Rules of Evidence as evidence of motive. “Evidence of a defendant’s distinct crimes [is] not generally admissible
against a defendant solely to show his bad character or his propensity for committing criminal acts, as proof of the commission of
one offense is not generally proof of the commission of another.” Commonwealth v. Billa, 555 A.2d 835, 838 (Pa. 1989); See Pa.R.E.
404; See also Commonwealth. v. Lark, 543 A.2d 491, 497 (Pa. 1988).

However, this general proscription against admission of a defendant’s distinct bad acts is subject to numerous exceptions if the
evidence is relevant for some legitimate evidentiary reason and not merely to prejudice the defendant by showing him to be a
person of bad character. Billa, 555 A.2d at 838. Exceptions that have been recognized as legitimate bases for admitting evidence
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of a defendant’s distinct crimes include, but are not limited to:

(1) motive; (2) intent; (3) absence of mistake or accident; (4) a common scheme, plan or design such that proof of one
crime naturally tends to prove the others; (5) to establish the identity of the accused where there is such a logical
connection between the crimes that proof of one will naturally tend to show that the accused is the person who committed
the other; (6) to impeach the credibility of a defendant who testifies in his trial; (7) situations where defendant’s prior
criminal history had been used by him to threaten or intimidate the victim; (8) situations where the distinct crimes were
part of a chain or sequence of events which formed the history of the case and were part of its natural development (some-
times called “res gestae” exception).

Ibid. citing Pa.R.E. 404(b); See also Lark, supra. This list is by no means exhaustive. See Commonwealth v. Watkins, 843 A.2d 1203,
1215 n. 1 (Pa. 2003). Additional exceptions are recognized when the probative value of the evidence outweighs the potential prej-
udice to the trier of fact. Commonwealth v. Claypool, 495 A.2d 176 (Pa. 1985). For example, an additional exception, explaining a
delay in reporting a crime, was recognized in Commonwealth v. Dillon, 925 A.2d 131, 139 (Pa. 2007).

Appellant contends that evidence of a fight at a card game does not fit the exceptions to Rule 404 (b) (2) and, in the alternative,
the probative value of this evidence does not substantially outweigh its prejudicial effect. Appellant further asserts that the
Commonwealth did not meet its obligation regarding notice. However, evidence of the recent dispute tends to establish Appellant’s
motive for the assault on Clardy. The test for admissibility of prior bad acts as it relates to motive is as follows:

In order for evidence of prior bad acts to be admissible as evidence of motive, the prior bad acts “must give sufficient
ground to believe that the crime currently being considered grew out of or was in any way caused by the prior set of facts
and circumstances.”

Commonwealth v. Reid, 811 A.2d 530, 550 (Pa. 2002), citing Commonwealth v. Schwartz, 285 A.2d 154 (Pa. 1971).
In the case sub judice, the Commonwealth was not attempting to show through evidence of the prior dispute over the card game

debt that Appellant has a propensity toward criminal conduct. Rather, his prior fight shows a motive for his additional criminal
conduct, in that the dispute between Appellant’s group of friend’s and Cochran’s had not resolved and was violent in nature.2 As
such, it is highly probative and this Court did not err in determining that its probative value outweighs the resulting prejudice to
Appellant.

With respect to Appellant’s lack of notice, this Court finds no error. As forensic evidence led the Commonwealth to ask addi-
tional questions of Cochran, the evidence regarding the fight surfaced. (Transcript of Pre-Trial Motion of April 10, 2012, here-
inafter PT, at 2-3) As soon as the Commonwealth had the information, it was provided to Appellant. (PT 3) In fact, the notes of the
detectives had not been completed at the time the Motion to Exclude was being argued. (PT 5) Certainly, the Commonwealth
cannot be expected to clairvoyantly predict the testimony of all of its witnesses. (PT 7) The Court offered Appellant additional time,
if necessary, to prepare in light of the new testimony. (PT 7-8) As such, it was not error to permit testimony of the incident.3

Next, Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have
been established beyond a reasonable doubt … This standard is equally applicable to cases where the evidence is circum-
stantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable
doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Commonwealth. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992).
Appellant alleges that the evidence was insufficient to establish serious bodily injury. “A person is guilty of aggravated assault

if he … attempts to cause serious bodily injury intentionally, knowingly, or recklessly under circumstances manifesting an extreme
indifference to the value of human life.” 18 Pa.C.S.A. § 2702 (a) (1). The term “serious bodily injury” is defined by statute as
“[b]odily injury which creates a substantial risk of death or which causes serious permanent disfigurement, or protracted loss or
impairment of the function of any bodily member or organ.” 18 Pa.C.S.A. § 2301. Aggravated assault does not require proof that
serious bodily injury was inflicted but only that an attempt was made to cause such injury. Commonwealth v. Rosado, 684 A.2d 605,
608 (Pa.Super. 1996). Where the victim does not sustain serious bodily injury, the Commonwealth must prove that the appellant
acted with specific intent to cause serious bodily injury. Commonwealth v. Dailey, 828 A.2d 356, 359 (Pa.Super.2003). The
Commonwealth may prove intent to cause serious bodily injury by circumstantial evidence. Commonwealth v. Rightley, 617 A.2d
1289, 1295 (Pa.Super. 1992). Intent can be inferred from acts or conduct or from the attendant circumstances. Commonwealth v.
Alford, 880 A.2d 666, 671 (Pa.Super.2005) In determining whether the Commonwealth proved the Appellant had the requisite
specific intent, the fact-finder is free to conclude “the accused intended the natural and probable consequences of his actions to
result therefrom.” Rosado, 684 A.2d at 608. “[A] determination of whether an appellant acted with intent to cause serious bodily
injury must be determined on a case-by-case basis.” Dailey, 828 A.2d at 360. Moreover, depending on the circumstances “even a
single punch may be sufficient.” Ibid.

In this case Appellant fired ten shots at the victim, hitting him once in the leg and continuing to fire as the victim ran away. The
jury had a sufficient factual basis from which to determine that Appellant intended to cause serious bodily injury. As such,
Appellant’s argument regarding sufficiency is without merit.

Appellant’s next issue, that the verdict was against the weight of the evidence, is also without merit. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to the
sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse of discre-
tion…. The test is not whether the court would have decided the case in the same way but whether the verdict is so contrary
to the evidence as to make the award of a new trial imperative so that right may be given another opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant alleges that the verdict is against the weight of the evidence to support the jury’s verdict. In support thereof,
Appellant states that the victim failed to identify the shooter, no eyewitness identified the shooter and no physical evidence linked
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Appellant to the crime, Appellant also argues that he presented an alibi witness and that the victim’s identification of Appellant
was the result of an unduly suggestive photo array. Appellant further relies on the legal maxim that mere presence at a crime scene
is insufficient to convict.

“An absence of evidence is not evidence of absence.” Commonwealth v. Heilman, 867 A2d 542, 547 (Pa. 2005). Appellant incor-
rectly argues that because certain inculpatory elements are not present, such as DNA evidence, that sufficient evidence to convict
him does not exist. Appellant had a history of violent conflict with a group of friends which included the victim. He was placed at
the scene by Cochran and wearing the same clothes that the victim said his attacker wore. Appellant was seen rapidly leaving the
scene of the crime. Additionally, the victim picked Appellant out of a photo array.4

Furthermore, the jury was well within its discretion to find the alibi testimony of Appellant’s girlfriend not credible. She admitted
to drinking to the point that she had to stay the night at her cousin’s house. She did not find it consistent with Appellant’s character
to commit this offense, yet she was unaware of the true nature of his character as evidenced by her purported lack of knowledge
of his substantial criminal history as a drug dealer. Finally, Appellant was unable to procure an independent witness from the cook-
out or corroborating evidence to support his alibi.

Turning to Appellant’s next allegation of error, Appellant alleges that the Court erred in permitting cross-examination of a
defense witness regarding her knowledge of Appellant’s criminal record. In a criminal case, the accused may offer witnesses to
testify to the accused’s relevant character traits. Pa.R.E. 404(a) (1). Character refers to one’s general reputation in the community
for a relevant trait of character. Commonwealth v. Fisher, 764 A.2d 82, 87 (Pa.Super. 2000). The Commonwealth is entitled to
attempt to impeach those witnesses. Commonwealth v. Morgan, 739 A.2d 1033, 1035 (Pa. 1999).

By putting his “character in issue,” the defendant would have allowed the prosecution to present otherwise inadmissible,
derogatory evidence. Id. at 18. First, he would have permitted the prosecution to present its own anti-character witnesses.
See Rule 404(a)(1); 1 West’s Pa. Prac., Evidence § 404-3 (2d ed. 2004) (“Another consequence of putting character in issue
is that the prosecution may call anti-character witnesses.”) Id. Second, while Alexander’s witnesses would have been able
to testify only about his reputation-by answering “what have you heard” questions-the prosecution would have been able
to ask about “specific instances” of noncriminal misconduct. Pa.R.E. Rule 405(a). Id. Third, the prosecution would have
been able to attack each witness’s foundation by asking its own “have you heard” questions. See Commonwealth v.
Fletcher, 861 A.2d 898, 915-16 (Pa.2004) Id. (“[A] character witness may be cross-examined regarding his or her knowl-
edge of particular acts of misconduct by the defendant to test the accuracy of his or her testimony and the standard by
which he or she measures reputation.”) (quoting Commonwealth v. Busanet, 817 A.2d 1060, 1069 (Pa.2002), cert. denied,
514 U.S. 1085 (2003)).

Alexander v. Shannon, 2005 WL 1213903 at 17 (E.D. Pa. Feb. 2, 2005).
Counsel for Appellant opened the door for the Commonwealth to cross-examine a defense witness when she asked if this offense

would be consistent with his character. “Q. And did that [his arrest on these charges] seem out of character to you? A. Yes.” (TT
262-263) The witness testified that the character of appellant was of such a law-abiding nature as to cause her to be surprised by
his arrest. Clearly, the witness is stating an opinion on the character on Appellant, that he is law-abiding. Therefore, cross-exami-
nation was permissible.

Next, Appellant alleges this Court erred in denying a Motion for New Trial on the basis of after discovered evidence, specifically,
an affidavit from an inmate at Allegheny County Jail and a text message purportedly sent from Ashley Cochran. The standard for
an after-discovered evidence claim is as follows:

A new trial must be granted on the basis of after-discovered evidence only if the evidence (1) has been discovered after
the trial and could not have been obtained at or prior to the conclusion of the trial by the exercise of reasonable diligence;
(2) is not merely corroborative or cumulative; (3) will not be used solely for impeaching credibility of a witness; and (4)
is of such nature and character that a different verdict will likely result if a new trial is granted.

Commonwealth v. Colson, 490 A.2d 811, 826 (Pa. 1985) (quoting Commonwealth v. Valderrama, 388 A.2d 1042, 1045 (Pa. 1985)).
The evidence presented by Appellant did not satisfy the above criteria. At a hearing on the motion, the inmate, Charles Ellis,

testified that he spoke with Clardy about the shooting. According to Ellis, Clardy said he did not know who had shot him but he
planned to blame Appellant because of an ongoing feud between the two of them. (Post-Sentence Motion Transcript, hereinafter
MT, at 58) Clardy denied having made this statement and denied having made any such plan. (MT 156, 163)

As Clardy testified that he did not see who had shot him, additional testimony relating to the lack of identification is excludable
as merely corroborative or cumulative. In fact, Clardy never identified Appellant as the shooter, he only testified that Appellant
was in the area, in contrast to the testimony of Appellant’s alibi witness. Any testimony indicating that Clardy had told a third party
that he would implicate Appellant is excludable in that it could only be used to impeach Clardy. The only conceivable purpose of
Ellis testifying to a plan to implicate Appellant would be to attack the credibility of the victim, Clardy.

With respect to the text message, “Hey, Brit, it is Ashley. I am so sorry how things turned out. I know MD didn’t shoot Taza, but
he was the only one to blame it on at that time. I am sorry.” (MT 106) This evidence also fails to meet the criteria for after-discov-
ered evidence. The message itself is suspicious in nature. Brittany Brown, Appellant’s girlfriend, whom the jury did not find cred-
ible at trial when she attempted to provide an alibi for Appellant, testified that Ashley Cochran sent her this message. However,
messages sent before and after this text do not identify the sender or recipient by name. (MT 106) Commonwealth v. Koch, 39 A.3d
996 (Pa.Super. 2011), appeal granted 44 A.3d 1147 (Pa. 2012 (requiring text messages to be authenticated through corroborative
evidence). Cochran denied sending this message (MT 131) and indicated that she had allowed Brown to use her phone purportedly
to text a male friend who was not responding to texts from her phone. (MT 126) Antonio North corroborated Cochran’s testimony
regarding Brown borrowing Cochran’s phone. Furthermore, any testimony regarding the text message would only impeach the
credibility of Cochran.

Penultimately, Appellant asserts that the sentence imposed by this Court was manifestly excessive, unreasonable, and an abuse
of discretion. Appellant alleges that the sentence was unreasonable because the Court failed to consider his lack of parental support,
his age, his young children, his history of drug dependency and mental illness, and the nonviolent nature of his criminal history.

Before addressing the alleged sentencing errors, this Court notes that Appellant must first establish that a substantial question
exists that the sentence imposed is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa.Super. 1995). The determination of whether a particular issue constitutes a “substantial question” can only
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be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an
appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific
provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.”
Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987).

Appellant essentially argues that his sentence is manifestly unjust because the Court failed to give appropriate weight to numerous
factors suggested by Appellant.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629
A.2d 1012 (1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge
goes to the weight accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427
Pa.Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant has not established a substantial question for
appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including the sentencing guidelines and the presentence
report. Regarding the pre-sentence report, the Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors…. Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
The evidence showed that Appellant chased a man through the streets and fired ten rounds at him over a five dollar debt from

a card game. The Court must consider the protection of the community as well as Appellant’s need for rehabilitation. At only twenty-
nine years of age, Appellant has already been placed in juvenile placement, supervised on probation and parole, sentenced to alter-
native housing, and incarceration at Allegheny County Jail and provided JRS services, none of which prevented the escalation to
violence exhibited by Appellant in this criminal incident. (ST 12-13) Given his numerous failures to rehabilitate, a lengthy state
sentence was appropriate. Considering the totality of the circumstances, the sentence was not excessive or unreasonable.

Lastly, Appellant contends that this Court erred in failing to award a time credit. Appellant had two detainers lodged against
him, one by the Honorable David Cashman on November 16, 2011at CC# 200400829 and one from this Court on November 22, 2011
CC# 200809344. Neither detainer was lifted thereafter. As a result, this Court left Appellant’s time at Allegheny County Jail to be
applied to the cases listed above and not the case sub judice. Appellant is not entitled to time credit for any period spent in
Allegheny County Jail serving an unrelated sentence. To grant time credit on this case for time served on detainers holding
Appellant on either CC# 200400829 or CC# 200809344 would give Appellant an impermissible volume discount. See
Commonwealth ex rel. Bleecher v. Rundle, 217 A.2d 772 (Pa.Super. 1966).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Appellant filed a nine page Statement of Errors Complained of on Appeal in violation of Pa.R.A.P. Rule 1925(b)(4)(ii) and (iv),
which requires the Statement of Errors to be concise and not provide lengthy explanation as to any error.
2 Although only the motive exception was argued and was sufficient as an exception, the evidence would also be admissible to show
the history and natural development of the events and offenses for which Appellant was charged. See Commonwealth v. Cascardo,
981 A.2d 245, 250 (Pa.Super. 2009), appeal denied, 608 Pa. 652 (2010) (quoting Commonwealth v. Lark, 518 Pa. 290, 302-303 (1988)).
3 Appellant was certainly able to cross-examine the witness as to the lateness of this revelation.
4 Appellant’s challenge to the validity of the photo array is waived as no objection was made in a pretrial motion or at trial.

Commonwealth of Pennsylvania v.
Donald Unger

Criminal Appeal—Homicide—Sufficiency—Sentencing (Discretionary Aspects )—Conspiracy—Concurrent Sentences—Intent

No. CC 201009274. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 4, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Donald Unger, was charged by criminal information (CC 201009274) with one count of Criminal Homicide,1 and one
count of Criminal Conspiracy (Homicide).2
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Appellant proceeded to a jury trial on March 5-6, 2012, at the conclusion of which Appellant was convicted of First Degree
Murder and Criminal Conspiracy (Homicide).

On March 13, 2012, Appellant was sentenced by the Trial Court to the following:
Count one: First Degree Murder - Life imprisonment without the possibility of parole. That sentence was imposed to be served

consecutive to any sentence Appellant was then serving;3

Count two: Criminal Conspiracy (Homicide) - ten to twenty years incarceration to run consecutive to the sentence of life incar-
ceration imposed at count one.

On March 26, 2012 Appellant filed a post sentence motion which was denied by the Trial Court on October 2, 2012. This timely
appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

A) The Honorable Trial Court abused its discretion by sentencing the defendant consecutively at all counts when
the co-defendant (and admitted shooter) was sentenced concurrently and there was absolutely nothing in the trial
record to support the substantially harsher sentence given to the defendant as compared to the co-defendant, espe-
cially since the Defendant’s conviction was based on an accomplice theory of liability.

B) The evidence presented at trial was insufficient to convict the defendant of first degree murder since the Defendant
was not the shooter and there was no independent evidence offered in support of the specific intent to kill; any
evidence that was used to try and show specific intent to kill was so vague that it should not be used to support the
conviction.

FINDINGS OF FACT
In the early morning hours of October 29, 1976, Donald Unger, appellant herein, was at his house (402 Beltzhoover Avenue, City

of Pittsburgh, Allegheny County) with his friend William Michael Jackson. (T.T. 48). While walking from Unger’s house to
Jackson’s house, Jackson suggested that they rob someone since neither of them had any money, and Unger agreed. (T.T. 48). Unger
remained outside Jackson’s house while Jackson went inside to procure a few items for the robbery. Jackson emerged with a 30-
30 Winchester rifle and a revolver. He loaded the rifle and handed it to Unger along with ten extra rounds. Jackson loaded and
retained the revolver for himself. (T.T. 48-49, 62). They entered Jackson’s car and began to drive. (T.T. 49).

Unger and Jackson did not discuss who they were going to rob, but when Jackson pulled into Mazzarini’s Amoco Station (910
Saw Mill Run Boulevard, City of Pittsburgh, Allegheny County) Unger assumed they were going to rob the gas station. (T.T. 30-31,
49). Donald Wright, the sole overnight attendant, serviced Jackson’s car. Norman Schohn drove into the Amoco station at approx-
imately 3:30 A.M. and parked behind Jackson’s car to wait for service. (T.T. 32). When Wright approached the driver’s door for
payment, Jackson exited his vehicle with a pistol visible in his belt and walked towards Wright. (T.T. 32).

Upon seeing this Schohn put his car in reverse to leave the gas station. (T.T. 32). Unger pointed the rifle at Schohn through the
rear convertible window of Jackson’s car and ordered Schohn to stop and turn off his car; Schohn complied. (T.T. 32, 49). Unger
exited Jackson’s car and told Schohn to exit his vehicle. Unger walked Schohn inside the station while Jackson walked Wright
inside. (T.T. 32, 49).

Jackson and Unger made Wright and Schohn walk towards the back office near the lube area of the service station.
Realizing the office was locked, Jackson and Unger ordered Schohn and Wright to lie on their stomachs in the lube area. (T.T.
33-34, 49, 57).

At that time two cars pulled into the gas station for service. (T.T. 34-35, 57). Unger remained inside to keep Schohn on the floor
while Jackson took Wright outside to service both vehicles. (T.T. 35, 50, 57-58). Jackson kept the money that the customers paid for
the servicing. When Jackson and Wright returned Jackson took the paper money from the cash register and told Wright to turn off
the lights. (T.T. 35, 50). Jackson ordered Wright to again lie down on the floor in the lube section next to Schohn. (T.T. 35).

Unger stood over Wright with the rifle approximately one foot from Wright’s back and Jackson stood behind Schohn. Jackson said,
“He knows me, it is now or never.” (T.T. 50). Unger then shot Wright in the back once and started to walk away. Jackson fired his rifle
three or four times at the backs of Schohn and Wright. Jackson and Unger walked out of the service station together. (T.T. 35, 50).

At some point Unger had taken Schohn’s car keys. Unger drove Schohn’s car and followed Jackson to Beltzhoover Avenue and
Proxim Way, where they left Schohn’s vehicle. (T.T. 32, 39, 50). Unger placed the keys, two rounds of .22 caliber ammunition, and
extra cartridges for the rifle into an empty cigarette container and threw it into a sewer. (T.T. 50-51). Jackson disposed of the
weapons. Jackson and Unger split the money from the service station, taking approximately $100 each. (T.T. 51).

After Jackson and Unger left, Schohn dragged himself to a point halfway between the lube area and the sales area. He threw a
bottle of windshield washer fluid at the front door in an attempt to break the glass and attract attention. When that failed he tried
to hit the door with a squeegee. (T.T. 36). Shortly thereafter police officers who routinely patrolled the Amoco station during the
late night and early morning hours saw the lights were out at the station, went inside to investigate, and found both Schohn and
Wright on the floor. (T.T. 37). Wright was pronounced dead at the scene. (T.T. 31). Medics transported Schohn to the hospital in
critical condition. (T.T. 37). Schohn was interviewed at the hospital and identified Unger from a photo array as one of his assailants.
(T.T. 38).

Detectives located Schohn’s car on November 1, 1976, at Beltzhoover Avenue and Proxim Way. A latent fingerprint on the rear
view mirror was a pattern match for Unger. (T.T. 39). The 30-30 Winchester rifle was recovered from under the porch of Jackson’s
home. (T.T. 40). The rifle was test fired and the test-fired bullet was compared with a partially jacketed bullet recovered from
Wright’s sweater. The lab was able to determine that the recovered bullet was fired from the rifle. (T.T. 64-66, 68). Unger was
arrested on November 1, 1976. Police found a cigarette carton with Schohn’s keys, two boxes of .22 caliber ammunition, and eight
cartridges of 30-30 ammunition in a Warrington Avenue sewer. (T.T. 41-42, 45, 51).

Schohn survived in a debilitated condition for thirty four years, but died on January 22, 2010. (T.T. 105). During the autopsy two
bullets were recovered from Schohn’s body: one from his left shoulder and one from his right lung. Although possessing similar
general characteristics, they were severely damaged and deteriorated and could not be positively identified as being fired from
the rifle. (T.T. 68-71, 75). The bullet lodged in his lung had struck Schohn in the thoracic spine, severing his spinal cord and para-
lyzing his lower extremities. (T.T. 76). As a result of being confined to a wheelchair Schohn was prone to pulmonary embolism
(blood clots). (T.T. 87). The medical examiner found that Schohn died from acute pulmonary embolism in both lungs due to the fact
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that he was paralyzed and bed-ridden, ultimately due to the fact that he received a gunshot wound to the back. The manner of death
was determined to be homicide. (T.T. 89-91).

Based on the foregoing Appellant was charged as noted hereinabove.

DISCUSSION
I.

Appellant first claims that the sentence imposed is excessive. This claim is without merit.
Claims alleging an excessive sentence challenge the discretionary aspect of sentencing. There is no automatic right to such an

appeal; rather, a claim challenging the discretionary aspects of sentencing may be considered by an appellate court when a
substantial question is raised that the sentence imposed is not appropriate under the sentencing code. 41 Pa. C.S. § 9781(b);
Commonwealth v. Marts, 889 A.2d 608, 611-612 (Pa. Super. 2005). A substantial question will be found “only when the appellant
advances a colorable argument that the sentencing judge’s actions were either: (1) inconsistent with a special provision of the
sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Sierra, 752
A.2d 910, 912-913 (Pa.Super. 2000) (citations and quotations omitted).

Appellant argues that the Trial Court abused its discretion in sentencing Appellant differently than co-defendant Jackson.
The Trial Court sentenced Appellant after a jury trial to life imprisonment to run consecutive to the life sentence he was already
serving. The Trial Court sentenced Appellant’s co-defendant to life imprisonment to run concurrent to any sentence he was then
serving after he pled guilty to second degree murder. Appellant’s argument fails to raise a substantial question that the sentence
imposed was inappropriate or excessive. Commonwealth v. Moury, 992 A.2d 162, 171 (Pa. Super. 2010) (co-defendant who nego-
tiated a plea agreement is not similarly situated to defendant who proceeded to jury trial, and thus any disparity in sentencing
did not indicate that the trial judge penalized defendant for pursuing a jury trial); Commonwealth v. Boyer, 856 A.2d 149, 153
(Pa. Super. 2004) (imposition of consecutive sentences is solely within the discretion of the trial court, and a challenge based on
this does not raise a substantial question); Commonwealth v. Szczesniewski, 591 A.2d 1055, 1057 (Pa. Super. 1991) (given that
two concurrent or consecutive life sentences are functionally equivalent to a single life sentence, there is no great disparity
between defendant’s consecutive life sentences and co-defendant’s concurrent life sentences).

The Trial Court properly sentenced Appellant, and thus this claim is without merit.

II.
Appellant finally argues that the evidence was insufficient to convict him of First Degree Murder. This claim is without merit.

Sufficiency claims are governed by the following standard:

When reviewing such a claim all evidence adduced at trial must be reviewed in the light most favorable to the
Commonwealth. We then decide whether the evidence was sufficient to permit the fact finder to determine that each
and every element of the crime charged was established beyond a reasonable doubt.

Commonwealth v. Laudenberger, 715 A.2d 1156, 1159 (Pa. Super. 1998) (citations omitted).
Appellant was convicted of first degree murder under an accomplice theory of liability. Appellant argues that the

Commonwealth failed to establish Appellant’s specific intent to kill Norman Schohn. The Pennsylvania Supreme Court in this
regard has stated:

It is well established that an accomplice is equally criminally liable for the acts of another if he acts with the intent of
promoting or facilitating the commission of an offense and agrees, aids, or attempts to aid such other person in either
planning or committing that offense. Because the crime involved in this case is first-degree murder, in order to
sustain a conviction via accomplice liability, the Commonwealth’s evidence must be sufficient to establish that
Appellant possessed a specific intent to facilitate the crime at issue, i.e. first degree murder. Such a shared criminal
intent between the principal and his accomplice may be inferred from a defendant’s words or conduct or from the
attendant circumstances.

Commonwealth v. Spotz, 716 A.2d 580, 585-586 (Pa. 1998) (citations omitted). Here, (1) Appellant and Jackson planned to rob the
gas station; (2) Appellant and Jackson each had a firearm to facilitate the robbery; (3) Appellant pointed his rifle at Schohn and
ordered him to stay at the gas station when he tried to drive away; (4) Appellant brought Schohn into the gas station; (5) Appellant
and Jackson ordered Wright and Schohn onto the ground inside the service station; (6) Appellant kept Schohn on the ground in
the service station while Jackson was outside with Wright; (7) after taking the money from the register Jackson stated, “He knows
me, it is now or never”; (8) Jackson and Appellant positioned themselves approximately one foot behind Schohn and Wright; and
(9) Jackson shot Schohn while Appellant shot Wright. (T.T. 30-35, 48-50, 57, 62). Here, the facts and circumstances clearly indi-
cate the shared criminal intent to kill both Wright and Schohn. See Commonwealth v. Wayne, 720 A.2d 456, 460-462 (Pa. 1996)
(evidence sufficient to sustain conviction of first degree murder where defendant approached victim at the same time as the two
ultimate shooters, held victim’s companion at gunpoint while shooters shot victim, and defendant fled in the same direction as
the shooters).

These facts are sufficient to establish a specific intent to kill and Appellant’s claim is thus without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 4, 2013

1 18 Pa. C.S. § 2501.
2 18 Pa. C.S. § 903(a)(1).
3 Unger was previously convicted of separate crimes based on this incident and was serving a life sentence at the time of sentencing.
Sentencing Transcript, March 13, 2012 at 2.
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Commonwealth of Pennsylvania v.
Peter Baynes

Criminal Appeal—Evidence—Weight of the Evidence—Prior Bad Acts—Domestic Violence Evidence

No. CC 201106305. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 4, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Peter Baynes, was charged by criminal information (CC 201106305) with one count each of Aggravated Assault,1

Terroristic Threats,2 Unlawful Restraint,3 and False Imprisonment.4

Appellant proceeded to a jury trial on April 16-17, 2012, at the conclusion of which Appellant was found guilty of all charges.
On July 12, 2012, Appellant was sentenced by the Trial Court to the following:

Count one: Aggravated Assault – ten to twenty years incarceration;

Count two: Terroristic Threats – one year and six months to three years incarceration to be served consecutive to the period
of incarceration imposed at count one;

Count three: Unlawful Restraint – one year and six months to three years incarceration to be served consecutive to
the previously imposed periods of incarceration;

Count four: False Imprisonment – no further penalty.

On July 23, 2012, Appellant filed a post sentence motion which was denied by operation of law on November 28, 2012. This
appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

A) The Court erred in granting the Commonwealth’s Motion in Limine allowing it to present evidence of Mr. Baynes’
alleged prior assaults against Anna Gomez. The purported incidents were of little or no relevance in that one took
place more than three years prior to the incident at issue, no police or hospital reports or witnesses were presented to
corroborate Ms. Gomez’s allegations, and the events leading up to the reported earlier incidents were completely
different than those that allegedly occurred in April of 2011. In any event, the prejudicial impact of this evidence
outweighed its probative value in that Mr. Sherwin was portrayed as a violent, controlling, and mentally ill man. The
jury could have based its finding of guilt on his character rather than on the facts of the case thereby depriving him
of a fair trial.

B) This Court erred in finding that the verdicts were not against the weight of the evidence where the victim’s testi-
mony identifying Mr. Baynes as her attacker was unreliable due to her use of cocaine, the effects of her head injury,
her pre-existing medical condition, and the fact that she had reason to fabricate her story against Mr. Baynes, and in
fact lied about not having access to her cell phone. Furthermore, the victim’s testimony was not supported by other
facts including: the landlord upstairs heard nothing on Friday night or Saturday morning, no fingerprints were found
on the bat, and very little blood was found on Mr. Baynes, who testified that he was not present in the house when the
attack took place, and that he believed Ms. Gomez was protecting someone else with whom she was involved and
conspired to steal from Mr. Baynes. As such, the verdicts could only have been based on surmise and conjecture.

FINDINGS OF FACT
Anna Gomez and Peter Baynes, appellant herein, dated for approximately four years and resided together in the first floor

apartment at 317 Natchez Street in the Mount Washington area of the City of Pittsburgh, Allegheny County. (T.T. 26-27, 35-36).5 In
the late evening hours of Friday, April 22, 2011, Baynes approached Gomez and accused her of having affairs with their landlord,
his best friend, and several other men. When Gomez denied these allegations Baynes grabbed her, threw her onto the bed, and
ripped off her clothes. (T.T. 35-37, 47). Baynes climbed on top of her as he said, “We’re going to get to the bottom of this.” (T.T. 37).
Baynes restrained Gomez by kneeling on her shoulders, and punched her repeatedly in the face. Gomez pleaded for Baynes to stop.
(T.T. 38).

Baynes ran into another room to retrieve an aluminum baseball bat (“bat”). Upon returning he stood over her on the bed, hold-
ing the bat extended above his head with both arms. (T.T. 39, 120). Baynes said, “Now you are going to tell me the truth. Don’t
move. We are going to get to the bottom of this.” (T.T. 39). When he started to ask her questions about the alleged affairs, she was
able to get to the foot of the bed and attempted to call 911. Baynes hit her twice in the head with the bat: once on the top of her
head and once across her face. This knocked her onto the floor and caused blood to run from her head. (T.T. 39-40).

With Gomez laying on the ground on her back, Baynes stood over her with the bat and demanded that she tell him the truth.
Gomez rolled over in an attempt to stand up and run away. Baynes stopped her by hitting her with the bat on her back, arms,
elbows, and legs. (T.T. 41-42). Gomez tried to stand up and lost consciousness. (T.T. 42). When Gomez awoke she was on the bed
and Baynes told her to wash herself. She stood up and tried to walk, but lost consciousness again. (T.T. 43). Baynes threw a glass
of cold liquid on her face to wake her up and said, “Go ahead and get washed off, I am tired of you playing.” (T.T. 43).

She made her way to the bathroom, losing consciousness along the way. At some point Baynes picked her up and “tossed” her
into the bathtub. (T.T. 44, 70). The shower was running and Baynes told her to clean herself. (T.T. 44). Gomez rinsed the blood off
her face as Baynes said, “Look what you made me do to you. Why don’t you just listen to me?” (T.T. 44). Gomez stood up and lost
consciousness again. (T.T. 44).

When she next awoke, Baynes was holding her by the neck against the bathroom window. He dropped her onto the floor and
tried to kick her in the face to make her stand up. She blocked his foot with her hand and again lost consciousness. (T.T. 45, 71-72).
She next awoke in bed with a towel wrapped around her head. The apartment was quiet, it was dark outside, and her cat was lying
on her. (T.T. 45, 72).

She awoke Sunday morning to Baynes punching her and yelling at her. Desperate for the attacks to stop, Gomez said, “Yes, I
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have had affairs with everybody.” (T.T. 45-46). Baynes stopped hitting her and instead asked details about the affairs. Gomez
made up stories to pacify Baynes. (T.T. 46-47). Later that day Baynes pushed Gomez against the bedroom window, which over-
looked the front porch. She broke off all of the blinds as she fell to the floor, and at his direction she crawled towards the bed.
(T.T. 48).

City of Pittsburgh police officers Troy Signorella, Ryan Young, and Dale Ruble were dispatched to 317 Natchez Street late that
Sunday afternoon on a domestic violence call. (T.T. 79-80, 87, 97, 106). The officers knocked on the front and back door with no
response. Officer Young remained at the back door while officer Signorella proceeded to the front porch, where he was able to look
in the window. (T.T. 80, 89, 97-98).

When Baynes saw officer Signorella looking in the bedroom window he told Gomez, “I told you that if the police ever got here
I was going to kill you.” (T.T. 49-50). Baynes ran between the bedroom and the living room looking for the bat. (T.T. 50, 81-82).
Gomez remained on the floor between the bed and the window, covered in a sheet. She had blood on her face and arms, and there
was blood on the wall, bed, and floor around her. (T.T. 81-82). Officer Signorella radioed for a medic, signaled to the officers
Gomez’s condition and location, and told Baynes to let them in. (T.T. 81, 84, 99).

Baynes complied and opened the rear door for officer Young. The apartment was ransacked and bloody, with the heaviest
concentration of blood in the bedroom. (T.T. 83-84, 90, 98). Officer Young proceeded directly to the bedroom to check on Gomez.
(T.T. 83, 99-100). Officer Signorella remained next to Baynes, who repeatedly yelled at Gomez, “Tell me who did this to you.” (T.T.
84, 92).

Officer Young updated the en route medics that Gomez had several head injuries, extreme swelling and bruising on her body,
and difficulty breathing. (T.T. 100). Gomez told officer Young that Baynes attacked her. (T.T. 52, 101). Officer Young indicated to
officer Signorella to arrest Baynes, and officer Signorella handcuffed Baynes to take him outside. (T.T. 94-95).

Officer Ruble noticed dried blood spots on Baynes’s shirt and a swollen right hand, and transported him to a different hospital
than Gomez. Baynes gratuitously remarked en route that his hand was swollen from punching walls. Baynes was released from the
hospital that day and transported to the Allegheny County Jail and charged as noted hereinabove. En route he repeatedly told
officer Ruble that Gomez had been “seeing his best friend.” (T.T. 106-110).

Medics transported Gomez to the hospital. She had not eaten nor changed clothes since Friday evening. (T.T. 47-48). Gomez had
a pre-existing condition (Parkinson’s disease) which complicated her treatment and condition. Due to previously implanted deep
brain stimulators that interrupted EKG testing, the hospital was unable to ascertain what brain damage Gomez may have suffered
as a result of this attack. (T.T. 57-58). Gomez suffered multiple ecchymosis throughout her body, two fractured vertebrae, three
fractured ribs, a pneumothorax, facial bone contusions, acute renal failure, and four forehead lacerations. (T.T. 53, 147-148). She
was treated with fluid resuscitation and her lacerations were stapled. The hospital released Gomez five days later on April 29, 2011,
but she was readmitted on May 4, 2011, for an infection in her right forehead wound, a right ankle abscess, right kneecap fracture,
and post traumatic stress disorder. (T.T. 53-54, 148-149). The infection and abscess were surgically treated. Gomez was released to
an assisted living home on May 12, 2011, where she spent one month. (T.T. 55-56, 149). At the time of trial Gomez had scars and
lumps on her forehead, nerve damage in her eyes and face, required the use of a cane or walker to ambulate, and it was apparent
that the injuries she endured were severe and enduring. (T.T. 60).

DISCUSSION
I.

Appellant first claims that the Trial Court erred in granting the Commonwealth’s motion in limine. This claim is without merit.
Prior to trial the Commonwealth filed a motion in limine seeking the admissibility, through the testimony of Anna Gomez, of

two prior instances where Appellant attacked Ms. Gomez. Defense counsel opposed the admission of this testimony, averring that
the testimony purported to show Appellant’s propensity towards violence against Gomez, and “would be way more prejudicial than
would be probative.” (M.T. 2-3).6

The admissibility of evidence rests in the sound discretion of the trial court, and an appellate court may only reverse upon a
showing that the trial court abused its discretion. Commonwealth v. Weiss, 776 A.2d 958, 967 (Pa. 2001). “An abuse of discretion
may not be found merely because an appellate court might have reached a different conclusion, but requires a result of manifest
unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth
v. Dillon, 925 A.2d 131, 136 (Pa. 2007). When the trial court states the reason for its ruling, the appellate court’s scope of review is
limited to examining the stated reason. Commonwealth v. O’Brien, 836 A.2d 966, 968 (Pa. Super. 2003).

Typically, all relevant evidence, i.e., evidence which tends to make the existence or non-existence of a material fact more or less
probable, is admissible, subject to the prejudice/probative value weighing which attends all decisions upon admissibility. Pa. R.E.
401-402; Dillon, 925 A.2d at 136.

In determining whether prior acts evidence is admissible, the Pennsylvania Supreme Court has stated:

[E]vidence of other crimes, wrongs, or acts may be admitted when relevant for a purpose other than criminal charac-
ter/propensity, including: proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake. This list is not exhaustive. For instance, this Court has recognized a res gestae exception to Rule 404(b) which
allows admission of other crimes evidence when relevant to furnish the context or complete the story of the events
surrounding the crime.

Dillon, 925 A.2d at 137 (citations omitted). See also Pa. R.E. 404(b).

Here, the Trial Court found the evidence probative as to identification where Appellant, upon arrival of the police, immediately
and repeatedly suggested that someone else was responsible for the attack on Ms. Gomez: “Tell me who did this to you.” (M.T. 5;
T.T. 84, 92). The Trial Court also indicated that the prior attacks were probative of the nature of their relationship, as well as
Appellant’s motive, state of mind, and intent. (M.T. 5). The Trial Court found these were proper reasons for the admission of the
prior assaults, and thus admitted the evidence consistent with Pennsylvania law. Commonwealth v. Melendez-Rodriguez, 856 A.2d
1278, 1285-1286 (Pa. Super. 2004) (properly denied motion for severance as prior acts of violence against victim admissible under
Rule 404(b) to show intent, motive, malice or ill-will toward victim as part of the natural development of their relationship, and
because the defendant used the prior attack to threaten victim).

Additionally the Trial Court, consistent with its obligation when this type of evidence is admitted, instructed the jury on the
limited use of the prior acts evidence. (T.T. 30-31, 249-250). See Commonwealth v. Spotz, 756 A.2d 1139, 1153 (Pa. 2000) (trial court
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properly admitted evidence of prior bad acts to show motive, and probative value of prior bad acts not outweighed by prejudice
where trial court gave limiting instruction to jury).

As the admission of this evidence was based upon established law and a proper limiting instruction was given, the Trial Court
did not abuse its discretion by admitting it. Appellant’s claim is without merit.

II.
Appellant also argues that the convictions were against the weight of the evidence based on the theory that the victim’s testi-

mony was not credible. This claim is without merit.
A claim alleging that the verdict was against the weight of the evidence is addressed to the discretion of the trial court; the

appellate court reviews the exercise of the trial court’s discretion and does not answer for itself whether the verdict was against
the weight of the evidence. Commonwealth v. Houser, 18 A.3d 1128, 1135 (Pa. 2011). In this regard, the Supreme Court has stated:

It is well settled that the jury is free to believe all, part, or none of the evidence and to determine the credibility of the
witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict is
so contrary to the evidence it shocks one’s sense of justice. In determining whether this standard has been met, appel-
late review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted
where the facts and inferences of record disclose a palpable abuse of discretion.

Houser, 18 A.3d at 1135-1136 (citations and quotations omitted).
The applicable statutes for Appellant’s convictions provide that: (1) a person is guilty of aggravated assault if he “attempts to

cause serious bodily injury to another, or causes such injury intentionally, knowingly or recklessly under circumstances manifest-
ing extreme indifference to the value of human life” (18 Pa. C.S. § 2702(a)(1)); (2) a person is guilty of terroristic threats if he
“communicates, either directly or indirectly, a threat to . . . commit any crime of violence with intent to terrorize another” (18 Pa.
C.S. § 2706(a)(1)); (3) person is guilty of unlawful restraint if he knowingly “restrains another unlawfully in circumstances exposing
him to risk of serious bodily injury” (18 Pa. C.S. § 2902(a)(1)); and, (4) a person commits false imprisonment “if he knowingly
restrains another unlawfully so as to interfere substantially with his liberty” (18 PA. C.S. § 2903).

Appellant seeks relief based on the argument that the victim’s testimony was not credible and was contrary to defendant’s
testimony. However, “[w]here the evidence is conflicting, the credibility of the witness is solely for the jury, and if its finding is
supported by the record, the trial court’s denial of a motion for a new trial will not be disturbed.” Commonwealth v. Sanders, 627
A.2d 183, 188 (Pa. Super. 1993) (no error where jury believed victim’s testimony over defendant’s version of events).

The Trial Court has set forth a detailed recitation of facts hereinabove and incorporates that by reference for present purposes.
Briefly stated, the record demonstrates that between late Friday evening and Sunday afternoon Appellant: (1) threw Gomez onto
the bed and ripped off her clothes; (2) repeatedly beat Gomez with his fists on her face; (3) stood over Gomez with an aluminum
baseball bat, demanding that she tell him the truth and that they were going to get to the bottom of this; (4) beat her on the head
and body repeatedly with the bat when she tried to escape; (5) repeatedly hit, pushed, and choked Gomez; (6) confined Gomez within
the apartment for that extended period of time; (7) denied her access to food and clothing; and (8) caused several episodes of
unconsciousness and severe, enduring injuries. (T.T. 35-48, 53-54, 60-61, 70, 81-82, 120, 147-148).

Thus, the verdicts were amply supported by the record and since the verdict does not shock one’s sense of justice, it is clear
that the Trial Court did not abuse its discretion in denying Appellant’s post sentence motion. See Commonwealth v. Forbes, 867
A.2d 1268, 1273-1274 (Pa. Super. 2005) (verdict not against the weight of the evidence where the jury believed victim’s testimony
and physical evidence corroborated that testimony).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 4, 2013

1 18 Pa. C.S. § 2702(a)(1).
2 18 Pa. C.S. § 2706(a)(1).
3 18 Pa. C.S. § 2902(a)-(b).
4 18 Pa. C.S. § 2903.
5 “T.T.” followed by numerals refers to Trial Transcript, April 16-17, 2012.
6 The designation “M.T.” followed by numerals refers to Motion Transcript, April 16, 2012.

Commonwealth of Pennsylvania v.
Markell Alston

Criminal Appeal—Possession—Sufficiency—Weight of the Evidence—Suppression—Intent to Deliver—Voluntary Abandonment

No. CC 200316645. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 5, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Markell Alston, was charged by criminal information (CC 200316645) with one count of Possession with Intent to
Deliver,1 one count of Possession of Controlled Substance,2 and one summary count of Littering.
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On September 28, 2004, Appellant, through counsel, filed a Motion to Suppress Evidence.3 On October 20, 2006, the Honorable
John Reilly held a suppression hearing and following the presentation of the Commonwealth’s evidence, Judge Reilly denied
Appellant’s motion to suppress. Upon agreement of all parties Judge Reilly incorporated the suppression hearing testimony into
the record, and Appellant proceeded to a non-jury trial that day, at the conclusion of which Appellant was found guilty of all
charges. Appellant did not appear for his scheduled sentencing hearing on January 12, 2007. This case was thereafter transferred
from Judge Reilly to this Trial Court for any further proceedings.4

On November 17, 2011, Appellant filed an oral motion for extraordinary relief. On March 28, 2012, the motion was denied and
Appellant was sentenced to the following:

Count one: Possession with Intent to Deliver – five to ten years incarceration;
Count two: Possession of Controlled Substance – no further penalty.
On April 9, 2012, Appellant filed a post sentence motion for a new trial and on June 4, 2012, Appellant filed an amended post

sentence motion. Appellant’s post sentence motions were denied by operation of law on September 17, 2012. This timely appeal
followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

I. The evidence was insufficient as a matter of law to convict Mr. Alston of Possession. The evidence, taken in the light
most favorable to the Commonwealth, failed to prove beyond a reasonable doubt that Mr. Alston ever had possession of
the drugs in question.

II. The Trial Court erred in denying the Motion for New Trial due to Verdict against the Weight of the evidence. The
finding that Mr. Alston had possession of the drugs was against the weight of the evidence for reasons including but not
limited to the following:

a. Mr. Carr testified against his own penal interests, lending great weight to his intentions and veracity.

b. Mr. Carr had greater knowledge of the circumstances than the police officers.

c. The police officers were too far away to make a truly reliable identification of who was holding a bag or object in
between the two bodies.

d. Mr. Alston and Mr. Carr were standing close together facing each other, and obscuring the view of anything held
between their two bodies.

The Commonwealth’s evidence could not overcome the Mr. Carr’s testimony. Thus, the verdict is so contrary to one’s
sense of justice as to shock the conscience. Accordingly, Mr. Alston should have been granted a new trial.

III. The evidence was insufficient as a matter of law to convict Mr. Alston of possession with intent to deliver. The
evidence, taken in the light most favorable to the Commonwealth, failed to prove beyond a reasonable doubt that Mr.
Alston ever had intent to deliver the drugs in question.

IV. The Trial Court erred in denying the Motion for New Trial due to Verdict against the Weight of the Evidence. The find-
ing that Mr. Alston had intention to deliver the drugs was against the weight of the evidence for reasons including but not
limited to the following:

a. Mr. Carr testified against his own penal interests, lending great weight to his intentions and veracity.

b. Mr. Carr had greater knowledge of the circumstances than the police officers.

c. Only evidence of intent the Commonwealth presented was the weight of the drugs in question, but weight alone does
not prove intent beyond a reasonable doubt in light of the aforementioned factors.

The Commonwealth’s evidence could not overcome the Mr. Carr’s testimony. Thus, the verdict is so contrary to one’s
sense of justice as to shock the conscience. Accordingly, Mr. Alston should have been granted a new trial.

V. The evidence was insufficient for denying the Amended Motion for New Trial due to Suppression Motion Ruling against
the Weight of the Law and Evidence. The evidence, taken in the light most favorable to the Commonwealth, failed to prove
that the officers had probable cause to arrest Mr. Alston or to conduct a search and seizure.

VI. The Trial Court erred in denying the Mr. Alston’s motion to suppress. The officers searched and seized Mr. Alston
without reasonable suspicion for the following reasons:

a. Commonwealth v. Matos, 543 Pa. 449, 453, 672 A.2d 769, 771 (1996), states that evidence obtained by the police in
a seizure, which they caused by inducing the suspects to flee or abandon property by approaching without reasonable
suspicion must be suppressed.

b. In the instant case, the testimony by the officers states that it was only after Mr. Carr noticed the police, and the
officers began to approach that the bag was thrown.

c. The officers had no reasonable suspicion to approach and caused the abandonment of the property.

d. The police conduct violated Mr. Alston’s rights under Article I, Section 8 of the Pennsylvania Constitution and the
Fourth Amendment of the United States Constitution.

e. Additionally, based on the aforementioned factors of the police identification, it cannot be clear to them who threw
the object or who possessed it.

VII. The entire case has been tainted due to the officers who served on the case. Of the three arresting officers on this
case, two are no longer with the police force due to legal problems, including one who was removed from the force for
coercing a witness not to testify via money and heroin.
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VIII. The Sentencing Court relied on inaccurate representations when ruling on Mr. Alston’s Motion for Extraordinary
Relief, prior to sentencing. Specifically, the Commonwealth argued that Mr. Carr’s testimony was not against his penal
interests, and therefore unreliable, because the two (2) year statute of limitations had tolled a year before he testified. In
fact, under 42 Pa C.S.A. § 5552(b)(2), 35 P.S. § 780-113(a)(30), and 35 P.S. § 780-113(f)(1), the statute of limitations was
five (5) years, and therefore, the testimony was against Mr. Carr’s penal interest, and was therefore credible.

FINDINGS OF FACT
At approximately 5:15 P.M. on June 28, 2003, three City of Pittsburgh police officers, Bradley Walker, Richard Yochus, and

Donald Snider, were working a street response unit in an unmarked vehicle in the Hazelwood section of the City of Pittsburgh,
Allegheny County. (T.T. 4-5, 8-9, 18).5 When the officers turned onto Monongahela Street they had an unobstructed view of Markell
Alston, appellant herein, clutching a white plastic grocery bag in his right hand and having a conversation with another man, Roger
Carr. This conversation was occurring in an abandoned lot on the side of the street in the 4700 block of Monongahela Street. (T.T.
4-7, 10, 16, 20, 26, 37, 40). This area was known for open air drug activity and Carr was a known drug user. (T.T. 17, 19, 37). Carr
was facing the unmarked police vehicle; Alston’s back was partially towards the police vehicle. (T.T. 6-7, 10, 20, 25). Carr was familiar
with this particular unmarked vehicle and the detectives themselves from prior encounters with the officers. (T.T. 7-8, 15). Carr
looked directly at the unmarked police vehicle, made a comment to Alston, and Alston turned around to look at the vehicle as well.
Alston then threw the bag approximately eight to ten feet to his side onto a small hillside adjacent to the lot. (T.T. 7, 10-11, 17, 20,
26, 29-31, 34, 37-38, 40-41).

The officers approached and parked next to Carr and Alston, identifying themselves as police officers. (T.T. 11, 17, 40-41).
Detective Walker rolled down the rear passenger window and asked Alston, “What’s going on?”; Alston replied, “Nothing.” (T.T. 11,
18, 27-28, 32). At that point detectives Walker and Yochus exited the vehicle, followed shortly thereafter by detective Snider. (T.T.
27, 32). Detective Walker confirmed the presence of the discarded plastic bag on the hillside and directed detective Yochus to
retrieve it while detective Walker talked with Alston. (T.T. 11, 25, 28, 33, 38). Detective Yochus retrieved the bag and looked inside,
finding five bricks of heroin wrapped in newspaper. (T.T. 11-12, 37-38). The bag contained a total of 248 stamp bags of heroin. There
were 124 stamp bags marked “Coast to Coast” that weighed a total of 3.616 grams, and 124 unmarked stamp bags that weighed a
total of 3.763 grams. (T.T. 12). At that point Alston was arrested and searched incident to arrest. (T.T. 14, 28, 38). The officers recov-
ered $421 and a Nextel cell phone; no personal use drug paraphernalia was recovered. (T.T. 38-39). Appellant was formally charged
as noted hereinabove.

At trial, Allegheny County narcotics detective Martin Zimmel testified as an expert in the area of narcotics trafficking. (T.T. 44,
47). Detective Zimmel evaluated a hypothetical presented by the prosecutor based on the above stated facts. (T.T. 47-48). Detective
Zimmel noted that in the area where the above stated events occurred, heroin is typically sold in stamp bags or baggie corners.
(T.T. 46). Detective Zimmel opined that based upon Alston’s conduct, the amount of heroin individually packaged in stamp bags,
the amount of cash, and the lack of any personal use paraphernalia that Alston possessed the 248 stamp bags of heroin with the
intent to deliver. (T.T. 48-51). Detective Zimmel stated that in his twenty-nine years of experience he had never encountered a user
who stored 250 stamp bags for future personal use. (T.T. 45, 54).

DISCUSSION6

I.
Appellant first claims that the evidence was insufficient to convict him of Possession and Possession with Intent to Deliver.

These claims are without merit.
Sufficiency claims such as the two raised by Appellant herein are governed by the following standard:

When reviewing such a claim all evidence adduced at trial must be reviewed in the light most favorable to the
Commonwealth. We then decide whether the evidence was sufficient to permit the fact finder to determine that each
and every element of the crime charged was established beyond a reasonable doubt.

Commonwealth v. Laudenberger, 715 A.2d 1156, 1159 (Pa. Super. 1998) (citations omitted).

A. Possession
Possession of a controlled substance is statutorily defined as follows:

Knowingly or intentionally possessing a controlled or counterfeit substance by a person not registered under this
act, or a practitioner not registered or licensed by the appropriate State board, unless the substance was obtained
directly from, or pursuant to, a valid prescription order or order of a practitioner, or except as otherwise author-
ized by this act.

35 Pa. C.S. § 780-113(a)(16).
Appellant specifically argues that the Commonwealth failed to prove beyond a reasonable doubt that Appellant possessed the

drugs in question. Here, the evidence established that: (1) detectives Yochus and Walker both witnessed Appellant clutching the
white plastic bag in his right hand; (2) detectives Yochus and Walker both witnessed Appellant throw the bag approximately ten
feet to the side; (3) detective Yochus immediately recovered the bag from where Appellant threw it; and (5) there were no other
bags in the area where Appellant threw the bag. (T.T. 4-6, 10-12, 16-20, 25-41).

These facts are sufficient to establish the crime of possession. Commonwealth v. Taylor, 33 A.3d 1283, 1284, 1288 (Pa. Super.
2011) (evidence sufficient to establish possession where officers witnessed defendant holding potato chip bag, throw it to the side
upon their approach, and the bag was later found to contain crack cocaine and heroin).

Appellant’s claim is without merit.

B. Possession with Intent to Deliver
The appellate standard for a review of the sufficiency of the evidence for Possession with Intent to Deliver a Controlled

Substance is well established:

When reviewing a challenge to the sufficiency of the evidence with regards to a PWID conviction, we are mindful
that [t]he Commonwealth must prove both the possession of the controlled substance and the intent to deliver the
controlled substance. It is well settled that all the facts and circumstances surrounding possession are relevant in
making a determination of whether contraband was possessed with intent to deliver.
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In Pennsylvania, the intent to deliver may be inferred from possession of a large quantity of controlled substance.
It follows that possession of a small amount of a controlled substance supports the conclusion that there is an absence
of intent to deliver.

Notably, if, when considering only the quantity of a controlled substance, it is not clear whether the substance is being
used for personal consumption or distribution, it then becomes necessary to analyze other factors.

Commonwealth v. Lee, 956 A.2d 1024, 1028 (Pa. Super. 2008) (citations and quotations omitted). Some of those factors referred to
in Lee are the lack of any personal use drug paraphernalia, the manner of packaging of the contraband, and expert opinion testi-
mony. See Commonwealth v. Heater, 899 A.2d 1126, 1131 (Pa. Super. 2006).

Here, the evidence established that: (1) Appellant was in an area known for drug activity; (2) Appellant was seen holding a
bag containing 248 stamp bags of heroin; (3) Appellant was seen conversing with a known narcotics user in an abandoned lot; (4)
Appellant threw the bag after the narcotics user brought the unmarked car to Appellant’s attention; (5) subsequent to arrest
police found $421 and a cell phone on Appellant; and (6) no use paraphernalia was found on or near Appellant. (T.T. 5-6, 10-12,
16-17, 20, 26, 30-31, 37-40). Detective Zimmel opined, by virtue of the evidence presented, particularly the amount of individually
packaged heroin and the lack of use paraphernalia possessed by Appellant, that Appellant was engaged in the distribution of heroin.
(T.T. 46-51, 54).

These facts are sufficient to establish that Appellant possessed the heroin with the intent to deliver. See: Taylor, 33 A.3d at 1284,
1288-1289 (evidence sufficient to establish possession with intent to deliver where potato chip bag contained individually packaged
contraband (68 bags of crack cocaine and 55 bags of heroin), no personal use paraphernalia was found on his person, and expert
testified that scenario indicated possession with intent to deliver); Commonwealth v. Sojourner, 408 A.2d 1100, 1102 (Pa. Super.
1978) (expert testimony that defendant intended to sell heroin based on the amount possessed (two bundles containing a total of
fifty stamp bags) was sufficient to establish intent to deliver).

Appellant’s claim is without merit.

II.
Appellant next argues that the verdict was against the weight of the evidence for his convictions of Possession and Possession

with Intent to Deliver. These claims are without merit.

Appellant argues that the testimony of Roger Carr was more credible than the testimony of detectives Walker and Yochus. Since
Appellant’s claim rests on the credibility of a trial witness, appellate review of such a weight of the evidence claim is evaluated
as follows:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the
trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover,
where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying
question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the
trial court palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Gibbs, 981 A.2d 274, 282 (Pa. Super. 2009) (citations and quotations omitted). Notably, a “new trial should
not be granted because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a
different conclusion.” Commonwealth v. Brown, 48 A.3d 426, 432 (Pa. Super. 2012). It is not within the purview of the appel-
late court to reweigh the credibility determinations made by the fact finder. Commonwealth v. Knox, 50 A.3d 732, 738 (Pa.
Super. 2012).

The Trial Court has set forth a detailed recitation of evidence hereinabove that the fact finder heard and that served as a suffi-
cient basis for Appellant’s convictions. Since the evidence does not shock one’s sense of justice, it is clear that the Trial Court did
not abuse its discretion in ruling on Appellant’s weight claim. See Gibbs, 981 A.2d at 282 (no abuse of discretion where fact finder
found defense witness testimony not credible in light of police testimony).

Appellant’s claims in this regard are without merit.7

III.
Appellant’s third claim is that the Trial Court erred in denying the claims set forth in Appellant’s motion to suppress. These

claims are without merit.

Specifically, in Appellant’s motion to suppress he alleged the following:

A. The police officers did not have reasonable suspicion to approach the Defendant, to detain him, or to seize him;

B. The Defendant “abandoned” the white plastic bag as a result of illegal seizure without reasonable suspicion or prob-
able cause;

C. Commonwealth v. Matos, 543 Pa. 449, 672 A.2d 769 (1996) and its progeny provide that, while police may initiate
an encounter with a suspect and request information, absent any level of suspicion, the encounter carries no offi-
cial compulsion to stop or respond. In this case, immediately upon viewing Defendant and his companion, the officers
initiated an investigatory stop which was unsupported by any reasonable suspicion;

D. As in Matos, supra, the unsupported actions of the police officers caused the Defendant to discard the bag and thus
that evidence must be suppressed. In fact, in Matos, supra, and its companion cases, the police had received informa-
tion about narcotics transactions that led to the seizure of the individuals, and the Court held that was yet insufficient
and the discarded contraband must be suppressed.

Omnibus Pretrial Motion, 2-3. The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of
a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the
factual findings are supported by the record and whether the legal conclusions drawn from those facts are correct….
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[W]e must consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncon-
tradicted when read in the context of the record as a whole. Those properly supported facts are binding upon us and
we may reverse only if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted).

A. Reasonable Suspicion for Search of Bag Containing Heroin
A defendant has no standing to object to the search and seizure of objects voluntarily abandoned, and in this regard the

Pennsylvania Supreme Court has stated:

Abandonment is primarily a question of intent, and intent may be inferred from words spoken, acts done, and other
objective facts. All relevant circumstances existing at the time of the alleged abandonment should be considered. The
issue is not abandonment in the strict property-right sense, but whether the person prejudiced by the search had
voluntarily discarded, left behind, or otherwise relinquished his interest in the property in question so that he could
no longer retain a reasonable expectation of privacy with regard to it at the time of the search.

Commonwealth v. Shoatz, 366 A.2d 1216, 1220 (Pa. 1976). Abandoned property may not be used as evidence if the abandonment
was coerced by unlawful police action, and thus the question becomes whether the police coerced the abandonment by unlawful
conduct prior to the abandonment. Commonwealth v. Byrd, 987 A.2d 786, 792 (Pa. Super. 2009). Instructive presently is the estab-
lished principle that when an unmarked police vehicle parks next to the defendant and police officers exit the vehicle, such
conduct prior to an abandonment is a mere approach; these “encounters between police and a citizen need not be supported by
any level of suspicion, and carry no official compulsion on the part of the citizen to stop or to respond.” Commonwealth v. Riley,
715 A.2d 1131, 1134 (Pa. Super. 1998).

Here, the record established the sequence of events as follows: (1) Appellant clutched a white plastic bag in his right hand while
conversing with Carr; (2) Carr said something to Appellant regarding the presence of the unmarked police vehicle; (3) Appellant
turned around to look at the unmarked vehicle; (4) Appellant immediately tossed the bag onto a nearby hillside; (5) the unmarked
vehicle parked next to Appellant; and (6) plain clothes detectives stepped out of the vehicle and identified themselves as police
officers. (T.T. 5-11, 17, 20, 26, 29-31, 34, 37-38, 40-41).

In this circumstance the Trial Court properly denied the motion to suppress as Appellant voluntarily abandoned the bag
containing the heroin. See: Taylor, 33 A.3d at 1286 (trial court properly denied motion to suppress where defendant discarded potato
chip bag voluntarily, holding that even though he “may have felt uncomfortable being watched by three people in a car that he
knew to be a police vehicle, we cannot find such amounted to police coercion”); Riley, 715 A.2d at 1134 (court properly denied
motion to suppress where defendant voluntarily abandoned napkin with cocaine residue and abandonment was not the result of
unlawful police conduct).8

Appellant’s claim is without merit.

B. Probable Cause to Arrest Appellant
Pennsylvania law has a well-established legal standard governing the existence of probable cause:

Probable cause is made out when the facts and circumstances which are within the knowledge of the officer at the
time of the arrest, and of which he has reasonably trustworthy information, are sufficient to warrant a man of rea-
sonable caution in the belief that the suspect has committed or is committing a crime. The question we ask is not
whether the officer’s belief was correct or more likely true than false. Rather, we require only a probability, and
not a prima facie showing, of criminal activity. In determining whether probable cause exists, we apply a totality of
the circumstances test.

Thompson, 985 A.2d at 931 (citations and quotations omitted).
Here, the Commonwealth established the requisite probable cause for the arrest of Appellant based on the recovery of 248

stamp bags of heroin from the bag that Appellant abandoned. See: Commonwealth v. Johnson, 636 A.2d 656, 659 (Pa. Super. 1994)
(contraband found in abandoned bag provided probable cause for arrest); Shoatz, 366 A.2d at 1219 (probable cause for arrest existed
based on contraband found in abandoned suitcases).

Appellant’s claim regarding lack of probable cause is without merit.

IV.
Appellant’s fourth claim concerns the credibility of the officers who served on this case and is based on their alleged subse-

quent “legal problems.” This claim does not raise a cognizable issue for appeal.
It is possible that Appellant is attempting to request that the officers’ “legal problems” which arose after Appellant’s trial be

introduced as new evidence. Even assuming the claim is meant to be framed as such, Appellant is not entitled to relief as any
evidence regarding the officers’ alleged “legal problems” would be used solely to attack the credibility of the officers, and thus
may not be introduced as after-discovered evidence. See Commonwealth v. Foreman, 55 A.3d 532, 537-538 (Pa. Super. 2012) (no
relief available based on criminal charges filed against case officer on unrelated matter as it would be used solely to impeach cred-
ibility, would not likely result in a different verdict, and defendant failed to show any nexus between his case and the officer’s
alleged misconduct).

Appellant’s claim in this regard is without merit.

V.
Appellant’s final claim is that the Trial Court erred in denying Appellant’s oral motion for extraordinary relief. This claim is

without merit.
Pennsylvania Rule of Criminal Procedure 704 permits defendants to raise an oral motion before sentencing for arrest of judg-

ment, judgment of acquittal or for new trial “[u]nder extraordinary circumstances, when the interests of justice require.” Pa. R.
Crim. P. 704(B)(1). The Comment provides:

[T]his rule is intended to allow the trial judge the opportunity to address only those errors so manifest that immedi-
ate relief is essential. It would be appropriate for counsel to move for extraordinary relief, for example, when there
has been a change in case law, or, in a multiple count case, when the judge would probably grant a motion in arrest of
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judgment on some of the counts post-sentence. Although these examples are not all-inclusive, they illustrate the basic
purpose of the rule: when there has been an egregious error in the proceedings, the interests of justice are best served
by deciding that issue before sentence is imposed. Because the relief provided by this section is extraordinary, boil-
erplate motions for extraordinary relief should be summarily denied.

Pa. R. Crim. P. 704 Comment; Commonwealth v. Bozic, 997 A.2d 1211, 1227 (Pa. Super. 2010).
Appellant did not allege an egregious error on the part of the Trial Court. Rather, he asked the Trial Court at sentencing to

reassess the credibility and weight to be afforded to witnesses heard at the trial by the fact finder. In this regard the Superior Court
has held:

[A] post-verdict court may not reweigh the evidence and change its mind as the trial court did herein. Although a post-
verdict judge may question a verdict, his discretionary powers are limited to a determination of whether the evidence
was sufficient to uphold the original verdict, and he may not alter the original verdict and substitute a new one. . . .
Post-trial, the court cannot re-deliberate as it is no longer the fact finder.

Commonwealth v. Robinson, 33 A.3d 89, 94-95 (Pa. Super. 2011) (citations omitted) (trial court was not permitted to reweigh
evidence at sentencing and erred in changing verdict where there were no errors on the face of the record and the evidence was
sufficient for each conviction).

The Trial Court properly denied Appellant’s motion for extraordinary relief and thus Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 5, 2013

1 18 Pa. C.S. § 780-113(a)(30).
2 18 Pa. C.S. § 780-113(a)(16).
3 Defense counsel filed several postponements, delaying the suppression hearing until October 20, 2006.
4 Appellant was not apprehended until he was charged at a separate criminal information (CC 201113858) with one count of
Possession of Instruments of Crime and one count of Resisting Arrest. On March 28, 2012 Appellant entered a guilty plea to
Resisting Arrest at CC 201113858 and was sentenced to nine to eighteen months incarceration to run concurrent to the period of
incarceration imposed at this information (CC 200316645).
5 The designation “T.T.” followed by numerals refers to the Trial Transcript, October 20, 2006. Testimony taken on the suppression
motion was incorporated into the non-jury trial and made part of the trial transcript. (T.T. 3-43).
6 Appellant’s rather prolix 1925(b) statement has eight numbered issues with twelve subparts. For purposes of clarity of discussion
his claims really only amount to five arguments and will be discussed as such.
7 Appellant also argues that the weight of the heroin alone is not enough to prove beyond a reasonable doubt that he possessed the
heroin with the intent to deliver. This claim challenges the sufficiency of the evidence, and as noted hereinabove, there was suffi-
cient evidence to sustain the conviction of possession with intent to deliver. See discussion supra Part I.B.
8 Appellant’s reliance on Commonwealth v. Matos, 672 A.2d 769 (Pa. 1996) to support his argument that the abandonment was
coerced by unlawful police conduct is misplaced as the facts of Matos are distinct from the facts here. In Matos each individual
ran away from an approaching marked police car or uniformed police officer, was chased, and discarded items during the chase.
672 A.2d at 770-771. The Pennsylvania Supreme Court held that the chases constituted a seizure, for which the officers needed
either reasonable suspicion or probable cause in order for the abandoned items to not be suppressed as coerced by unlawful police
conduct. 672 A.2d at 774, 776. Here, the police did not chase Appellant and did not even park next to Appellant in the unmarked
police vehicle until after he discarded the bag. The police interaction with Appellant was a mere encounter and Appellant volun-
tarily abandoned the bag as no unlawful police conduct occurred to force the abandonment. Thus the police officers lawfully recov-
ered the bag in this instance. See Riley, 715 A.2d at 1134.

Commonwealth of Pennsylvania v.
Ronnie Lee Johnson

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Waiver—
Lack of Specific Allegations of Error

No. CC 200817946. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 8, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Ronnie Johnson, was charged by criminal information (CC 200817946) with two counts of Robbery,1 two counts of
Aggravated Assault,2 one count of Carrying a Firearm without a License,3 and one count of Criminal Conspiracy.4

Appellant proceeded to a jury trial on June 24-30, 2009. On June 30, 2009, a mistrial was granted as the jury was unable to
reach a verdict. Appellant proceeded to a second jury trial on November 17-20, 2009. On November 20, 2009, he was found guilty
of all charges.
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On February 16, 2010, Appellant was sentenced by the Trial Court to the following:
Count one: Robbery – five to ten years incarceration;
Count two: Robbery – five to ten years incarceration to run concurrent to the sentence of incarceration imposed at count one;
Count three: Aggravated Assault – five to ten years incarceration to run concurrent to the previously imposed sentences of

incarceration;
Count four: Aggravated Assault – five to ten years incarceration to run concurrent to the previously imposed sentences of

incarceration;
Count five: Carrying a Firearm without a License – two to four years incarceration to run concurrent to the previously imposed

sentences of incarceration;
Count six: Criminal Conspiracy – one to two years incarceration to run consecutive to the previously imposed sentences of

incarceration.
Thus, the aggregate sentence was six to twelve years incarceration.

On February 26, 2010, Appellant filed post sentence motions that were denied by the Trial Court on March 15, 2010. On June
21, 2011, the Trial Court granted Appellant the right to file an appeal nunc pro tunc. Appellant filed an amended Post Conviction
Relief Act Petition on May 11, 2012. The Trial Court reinstated Appellant’s right to appeal to the Superior Court on November 2,
2012. This timely appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

1. Was the evidence insufficient to support the conviction?

a. Was the evidence insufficient to demonstrate that Defendant engaged in a robbery?

b. Was the evidence insufficient to demonstrate that Defendant possessed a firearm?

c. Was the evidence insufficient to demonstrate that there was a criminal conspiracy and that Defendant played a role
in the conspiracy to commit aggravated assault?

d. Was the evidence insufficient to demonstrate that Defendant committed an aggravated assault?

2. Was the conviction against the weight of the evidence since there was insufficient physical evidence to tie Defendant
to the offense and where the witnesses and other evidence against him was so unreliable and lacking in credibility that
sustaining the conviction would shock the conscience?

3. Was Defendant’s sentence excessive in view of his prior record, mitigating factors, and familial obligations?

FINDINGS OF FACT
In late July 2007, Anthony Girimonti purchased an SKS assault rifle from Matt Work. (T.T. II 5, 71, 83, 189-190, 208).5 Matthew

Gardner drove his girlfriend, Lana Blue, and Girimonti to Work’s home on the day the purchase took place. (T.T. II 18, 72-73, 190,
208).6 On August 1, 2007, Girimonti suggested to Gardner that they rob Sean Diaz (Girimonti’s drug dealer) of his marijuana. (T.T.
I 82-83; T.T. II 14, 69, 133). Concerned that Diaz might have another person with him during the exchange, they wanted a third
person to assist with the robbery. (T.T. II 21, 185). Gardner and Blue suggested Ronnie Johnson, appellant herein, to Girimonti.
Earlier in 2007 Gardner and Blue had lived with Johnson’s girlfriend, Kelly Peters, and were thus familiar with Johnson. (T.T. II
9-10, 16, 89-90, 130, 145, 184-185). Johnson was approached and agreed to participate; Gardner, Girimonti, and Johnson planned
to share the marijuana from the robbery. (T.T. II 19-21, 84-85, 90-92, 184-185).

At approximately 1:00 P.M. on August 2, 2007, Girimonti called Diaz and, through subsequent phone calls that day, arranged to
purchase one half pound of marijuana from Diaz for $800. (T.T. I 84-85, 110; T.T. II 15-16, 182, 207-208, 216). They agreed to meet
at the Elm Street Park baseball field in Imperial at 10:30 P.M. (T.T. I 84-85, 111; T.T. II 184, 216).

At 11:00 that morning Gardner and Girimonti drove Blue to work and picked up Johnson from his residence. (T.T. II 23, 87,
158, 184, 212). Gardner, Girimonti, and Johnson went to a remote wooded area to shoot Girimonti’s rifle. (T.T. II 24, 87, 190).
Afterwards they returned to Gardner’s apartment to discuss the robbery. Johnson volunteered to be the gunman, although they
planned on using the gun solely to scare Diaz. (T.T. II 12, 22, 25-26). The plan called for Johnson to be dropped off at a location,
hide, and then surprise Girimonti, Gardner, and Diaz with the rifle, pretending to rob all three of them. (T.T. II 22, 26-27, 137,
197, 223). After picking up Blue from work that evening, Gardner drove Girimonti, Johnson, and Blue to meet Diaz. (T.T. 27-28,
86-87, 158).

Diaz picked up Justin Bumblis after Diaz left work at Smokey Bones Restaurant that evening and drove to Elm Street Park. (T.T.
I 86, 112; T.T. II 217; T.T. III 68, 70, 100-101). Girimonti was on the phone with Diaz as they drove to the park. Gardner flashed the
car lights to Diaz so he knew it was Girimonti pulling into the park. (T.T. III 71, 103). However, Girimonti told Gardner to turn
around after seeing Diaz’s car because he did not like the meeting place. (T.T. II 30, 109). Girimonti called Diaz and they agreed
to meet elsewhere. (T.T. I 86, 113). Diaz suggested a nearby landfill, but Girimonti did not like that meeting place either. (T.T. I 31;
T.T. II 187). Girimonti instructed Gardner to drive towards Crafton while Diaz remained in Imperial. Girimonti suggested to Diaz
that they meet at Tumbleweeds, a bar off Campbells Run Road near a car wash. (T.T. II 187-188).

Diaz agreed and while he was en route to Tumbleweeds, Gardner drove to the car wash on Campbells Run Road to drop off
Johnson and thus set up the robbery. Johnson left the vehicle with the rifle and a bandana, and hid in the woods behind the car
wash. (T.T. I 48, 60; T.T. II 31-33, 110, 112, 135, 137, 170, 187, 189, 220). Gardner then drove with Girimonti and Blue to meet Diaz
at Tumbleweeds. (T.T. II 33-34, 170, 187). Girimonti and Diaz were talking on the phone during this time. When they arrived at
Tumbleweeds Girimonti suggested that they go to the nearby car wash instead, commenting to Diaz that the parking lot was too
crowded to do the exchange. Diaz agreed and followed Gardner’s car to that location. (T.T. II 35, 170, 187, 192-193, 221, 224; T.T.
III 78). Diaz drove around the front of the car wash and parked in a bay facing the woods at the rear of the car wash. Gardner drove
around the back of the car wash and parked his car in the back alley between the woods and the bay where Diaz parked. (T.T. I 87,
89, 115; T.T. II 110, 221; T.T. III 78).

Diaz, Bumblis, Gardner, and Girimonti exited their respective vehicles. They walked towards each other and met between the
two cars to discuss the exchange. (T.T. I 91-92, 114, 119-120; T.T. II 194, 222; T.T. III 79, 110). They then walked to Diaz’s car together
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for Diaz to retrieve the marijuana. (T.T. I 93, 120-121; T.T. II 194; T.T. III 79, 110). Johnson exited the woods armed with the rifle.
At that time the persons were positioned around Diaz’s car as follows: Bumblis on the passenger’s side, Girimonti near the trunk,
Diaz on the driver’s side, and Gardner at the front of the vehicle. (T.T. I 121-123; T.T. II 195).

Johnson, with the bandana covering the bottom half of his face, pointed the rifle at Bumblis and Diaz and ordered everyone onto
the ground. (T.T. I 125; T.T. II 36, 139, 195; T.T. III 80-81, 83, 85). Diaz and Bumblis complied and lay on their stomachs facing
towards the front of the car. (T.T. I 121-123; T.T. II 40, 223; T.T. III 81, 112, 114). Girimonti sat against the wall of the bay and
Gardner knelt at the front of the car. (T.T. I 103; T.T. II 40; T.T. III 81). Johnson yelled from the front of Diaz’s car, “I heard y’all
holding weight. Where is it?” (T.T. I 121; T.T. II 37-38, 41, 196; T.T. III 80-82). Diaz stood up and opened the driver’s door, purport-
edly to retrieve the marijuana for Johnson. (T.T. II 41, 196).

However, Diaz jumped into the driver’s seat, closed the door, and tried to put the car into drive to escape. (T.T. I 94, 125; T.T. II
42, 196, 228; T.T. III 82). At this time Bumblis began to stand. Gardner and Girimonti stood up and yelled to Johnson that Diaz was
trying to get away, and that Johnson should shoot him. (T.T. I 127; T.T. II 42, 116, 119, 196, 228; T.T. III 82, 116). Johnson, who
already had the rifle pointed at Diaz, ran over to the driver’s side window. Johnson pointed the rifle at Diaz’s face, and Diaz looked
directly into the barrel of the rifle. (T.T. I 95, 127-128; T.T. II 43-44, 142-143; T.T. III 82-83). Johnson pulled the trigger and shot
Diaz once in the left shoulder through the closed window. (T.T. I 96, 127-128; T.T. III 82-83, 85).

Diaz started screaming, “I’m shot.” (T.T. II 198; T.T. III 84, 86). Gardner, Girimonti, and Johnson immediately ran towards
Gardner’s car. (T.T. I 97, 103-104; T.T. III 84, 117). Gardner entered his vehicle to drive away with Blue. (T.T. II 44-45, 196, 199-
200; T.T. III 84, 117). Johnson got into the car when Gardner turned it around to drive away. (T.T. II 44-45; T.T. III 84, 117). As
Gardner tried to drive away Girimonti ran after the car and banged on the window until Gardner stopped to let him in. (T.T. II 45,
143, 196, 199-200). Gardner sped towards the McKees Rocks area. (T.T. II 46-47, 143).

Unable to move his left arm, Diaz had Bumblis help him into the front passenger seat. (T.T. I 97-98; T.T. III 86). Bumblis drove
Diaz’s car out of the car wash and headed towards Smokey Bones Restaurant in Robinson Township, a location they both knew
and felt was safe. (T.T. I 99; T.T. III 87-88, 123). Diaz called 911 and reported the shooting and that they were en route to the
restaurant. (T.T. I 50, 98, 132; T.T. III 87). Arriving at the restaurant shortly after midnight, Diaz gave a coworker the marijuana
from the vehicle. (T.T. I 99; T.T. III 124). Bumblis cut off Diaz’s shirt and wrapped Diaz’s gunshot wound with half of the shirt.
(T.T. III 89).

Police and paramedics arrived shortly thereafter at Smokey Bones and the car wash. A spent shell casing was found in the bay
at the car wash. Diaz was emergently transported from the restaurant to the hospital. (T.T. I 53, 100; T.T. III 89). He underwent
surgery to remove bullet fragments above his left collarbone and eye surgery to remove glass from the shattered driver’s side
window which had lodged in his eyes. (T.T. I 100-101). Diaz suffered mobility problems for approximately two months and still felt
occasional pain in his left arm at the time of trial. (T.T. I 101).

Upon examination paramedics found that Bumblis had been shot in the left calf and transported him to the hospital. (T.T. III
89-90). Bumblis’s left calf was cleaned and wrapped at the hospital. He had to clean out and rebandage the wound daily. Bumblis
used crutches for two days and was still enduring pain from the gunshot wound at the time of trial. (T.T. III 90).

Gardner drove Girimonti, Johnson, and Blue to McKees Rocks where Girimonti directed Johnson to dispose of the rifle in a
riverbed. (T.T. II 48, 143, 200, 230). Johnson did so and Gardner then drove to Johnson’s apartment where he dropped Johnson off
and returned to his home with Girimonti and Blue. (T.T. II 49-50).

Later that same day Girimonti and Gardner retrieved the rifle from the riverbed and returned to Gardner’s apartment in Green
Tree where they buried the rifle behind the apartment complex. (T.T. II 50-52, 120, 200-201, 231-233). Later that week Gardner
dug up the rifle and hid it under a bridge in Collier Township. (T.T. II 203, 233). One week after the shooting Girimonti returned
to the apartment complex to dig up the rifle but found that it was no longer buried there. He instructed Blue to find out where
Gardner had hidden it, and he subsequently retrieved the rifle and sold it. (T.T. II 202-204, 233, 235).

On September 14, 2007, Diaz provided Girimonti’s name to law enforcement in connection with the shooting. (T.T. III 14). Based
on this information Girimonti was arrested that evening and interviewed. Girimonti provided information that led to the arrest of
Gardner, who provided information leading to the arrest of Johnson.  (T.T. III 15-21).

Crime scene analysis indicated that the bullet that struck both Diaz and Bumblis was fired from outside the vehicle while the
driver’s window was up, and traveled from the front of the vehicle through the front passenger seat and exited through the rear
passenger side door. (T.T. I 74-75). The recovered shell casing was compared to the recovered rifle, and the crime lab determined
the shell casing was ejected from that rifle. (T.T. II 5; T.T. III 6). Based upon the foregoing Appellant was arrested and charged as
noted hereinabove.

DISCUSSION
I.

Appellant first claims that the evidence was insufficient to convict him of all of the charges. Appellant does not specify which
robbery or aggravated assault charge he is claiming was insufficient, nor does he challenge specific elements of any of the charges.
Given the lack of specificity engendered by this claim the Trial Court cannot address it. In this regard the Pennsylvania Superior
Court has stated:

If Appellant wants to preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify
the elements upon which the evidence was insufficient. This Court can then analyze the element or elements on
appeal. The instant 1925(b) statement simply does not specify the allegedly unproven elements. Therefore, the suffi-
ciency issue is waived.

Commonwealth v. Williams, 959 A.2d 1252, 1258 (Pa. Super. 2008) (citations and quotations omitted).
Appellant’s claim is waived.

II.
Appellant’s second claim challenges the weight of the evidence for all charges based upon insufficient evidence and the credi-

bility of witnesses. This claim is characterized by the same sweeping approach as the first claim, which prevents the Trial Court
from addressing it. See Commonwealth v. Seibert, 799 A.2d 54, 62 (Pa. Super. 2002) (defendant’s weight of the evidence claims
waived where he merely asserted in his 1925(b) statement that the verdict of the jury was against the weight of the credible
evidence as to all of the charges).
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Appellant’s claim is waived.

III.
Finally, Appellant claims that the sentence imposed by the Trial Court is excessive. This claim is without merit.
A claim that the sentence imposed is excessive questions the discretionary aspect of sentencing. There is no automatic right to

such an appeal; rather, a claim challenging the discretionary aspects of sentencing may be considered by an appellate court when
a substantial question is raised that the sentence imposed is not appropriate under the sentencing code. 41 Pa. C.S. § 9781(b);
Commonwealth v. Marts, 889 A.2d 608, 611-612 (Pa. Super. 2005). Appellant’s argument that the Trial Court failed to consider
various mitigating factors does not raise a substantial question. Marts, 889 A.2d at 615 (claim that trial court did not adequately
consider all mitigating factors in sentencing does not raise a substantial question). The Superior Court has held:

[A]n allegation that the sentencing court failed to consider or did not adequately consider various factors is, in effect,
a request for this [C]ourt to substitute its judgment for that of the lower court in fashioning [A]ppellant’s sentence.
Such an allegation does not raise a substantial question that the sentence imposed was in fact inappropriate.

Commonwealth v. Wellor, 731 A.2d 152, 155 (Pa. Super. 1999) (citations and quotations omitted).
Nonetheless, the record clearly establishes that, prior to sentencing Appellant, the Trial Court considered various factors:

[T]he nature of the offense, the impact of the offense on the victims, the protection of society and the rehabilitative
needs of the defendant and his background.
Again, his mother spoke on his behalf, and Ms. Price spoke on his behalf, as well as Ms. Peters, and the presentence
report reflects some positive aspects of his life so far. The Court would again note the injury to Mr. Bumblus and Mr.
Diaz - - especially to Mr. Diaz – - and the nature of the weapon used in this instance and the nature of the offense.

Sentencing Transcript, February 16, 2010, at 19-20. See Commonwealth v. Moury, 992 A.2d 162, 171 (Pa. Super. 2010) (when impos-
ing a sentence the court is required to consider the particular circumstances of the offense and the character of the defendant,
making reference to defendant’s prior criminal records, his age, personal characteristics and his potential for rehabilitation).

Here, each of Appellant’s individual sentences was in either the mitigated or standard range of the sentencing guidelines.
Commonwealth v. Yeomans, 24 A.3d 1044, 1049 (Pa. Super. 2011) (no substantial question raised where defendant’s minimum
sentence was within the standard range of the sentencing guidelines for all charges). Further, the Trial Court sentenced Appellant
concurrently for two counts of Robbery, two counts of Aggravated Assault, and one count of Carrying a Firearm without a License.
The only consecutive sentence was one to two years incarceration for Criminal Conspiracy, giving Appellant an aggregate sentence
of six to twelve years incarceration. This sentence has to be considered appropriate and reasonable, if not lenient.

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 8, 2013

1 18 Pa. C.S. § 3701(a)(1)(i).
2 18 Pa. C.S. § 2702(a)(1).
3 18 Pa. C.S. § 6106(a)(1).
4 18 Pa. C.S. § 903(a)(1).
5 “T.T. I” followed by numerals refers to Trial Transcript Volume I, November 17, 2009. “T.T. II” followed by numerals refers to Trial
Transcript Volume II, November 18, 2009. “T.T. III” followed by numerals refers to Trial Transcript Volume III, November 19, 2009.
6 All of the events, with the exception of the test-firing of the rifle noted hereinbelow, occurred in various communities in south-
western Allegheny County.

Parker v. Coletti
Discovery

1. The wife objected to an Order of Court directing that electronically stored information on a marital home computer hard drive
that had already been reviewed fully by the wife was to be made available for the husband’s review. Restrictions were placed such
that the husband’s computer expert who would review the hard drive would not produce to counsel for the husband or to any third
party any communications made between the wife and any lawyer retained by the wife. Also protected would be any of the wife’s
privileged communication to any of her clients.

2. The court analogized the hard drive to a file cabinet containing documents that would otherwise be available for discovery
and should be available to both parties. The hard drive was marital property, was used by both parties, and had already been
reviewed fully by the wife. The husband was entitled to likewise have the hard drive examined by his own expert subject to the
aforedescribed restrictions.

(Christine Gale)
Margaret P. Joy for Plaintiff/Husband.
Serena Newsom for Defendant/Wife.
No. FD 11-008612. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Bubash, J.—March 19, 2013
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OPINION
Background

This domestic matter is before the Court on a very limited discovery issue regarding the discoverability of electronically stored
information on a marital computer hard drive.

Husband and Wife are both experienced attorneys, and they married in 1999. Husband filed for divorce in December of 2011
and vacated the marital residence in February of 2012. Wife’s complaint for support was declared complex. In April of 2012,
Husband filed a discovery request on Wife which included a specific request for the production for inspection and copying of the
“Dell computer hard drive removed from the marital residence in approximately December 2011.” Wife objected to the produc-
tion of the hard drive, and the matter was ultimately assigned to a Special Discovery Master.

The Master directed the production of the hard drive with the following restrictions: “Husband’s computer expert shall not copy
or otherwise produce to counsel for Husband or any third party any and all communications between Wife and any lawyer retained
by her to render legal advice in any manner ... (or) any information stored on the hard drive by Wife post-separation. However,
Husband will be able to obtain any evidence of tampering that occurred post-separation.” See, Discovery Master’s
Recommendation, page 6.

Defendant Wife has appealed this Court’s November 26, 2012 Order which adopted the Master’s recommendation.1 Because the
hard drive is properly within the scope of discovery and because the limitations protocol established by the Master provides
reasonably protection for any privileged information stored by Wife, but for one exception noted below in my request for limited
remand, my Order should be otherwise affirmed.

Discussion
Wife has strenuously objected to providing the hard drive to Husband for copying, despite acknowledging that the hard drive

was marital property, was used by both parties during the marriage, and, most importantly, affirmatively admitting that she has
had her own computer expert examine the hard drive. See page 7 of Wife’s Brief in Support of Exceptions.

The fact that this marital hard drive was analyzed by Wife’s own expert is uncontradicted and has persuaded this Court that
Husband was entitled to likewise have it examined by his own expert. Wife’s protestations of privilege ring hollow in light of
the fact that she has had the opportunity to examine any electronically stored information which might be privileged as to
Husband.

I found the restrictions of the Master’s protocol to adequately protect Wife from any violation of privilege. Upon reflection, how-
ever, I have determined that because Wife is an attorney and has raised the possibility that her clients’ privileged information may
be stored on the hard drive, an additional protection must be added to the protocol to cover that contingency.2

Accordingly, I would respectfully request that this matter be remanded to me, so I can add the protection that any privileged
information pertaining to Wife’s clients contained on the hard drive should not be provided to husband or his counsel. Should
Husband believe that any such electronically stored information concerning Wife’s clients is relevant to this matter, he can request
it be reviewed in camera by this Court for a determination of relevance.

Wife has made several arguments to support her position that the marital hard drive is not subject to discovery. Wife has also
correctly noted that there is virtually no Pennsylvania precedent upon which to rely on with regard to the discoverability of elec-
tronically stored information, especially in a domestic context. Wife fails, however, to take into full consideration the recent
amendments to the Pennsylvania Rules of Civil Procedure regarding discovery of electronically stored information, and this
Court believes Wife misunderstands the recent decisions of the New York State Court in two cases with fairly similar facts to the
case at bar.

In 2012, Pa.R.C.P. 4009.1 was amended to specifically provide for parties to “inspect, copy, test, or sample” electronically stored
information which “constitutes or contains matter within the scope of Rules 4003.1 through 4003.6. Clearly, the jointly used mari-
tal hard drive in this case falls within the scope of 4003.1 through 4003.6 as it would contain information pertaining to the parties’
finances, assets, debts, and other relevant information.

Nonetheless, Wife complains that this Court did not apply the proportionality standard set forth in the explanatory comments
to 4009.1. Pursuant to that standard, the court is to ensure that “discovery obligations are consistent with the just, speedy, and inex-
pensive determination and resolution of litigation disputes”. In the instant matter, there is virtually no burden placed on Wife; with
regard to producing the hard drive, there is no cost to Wife as Husband will be paying for the examination requested; and there is
no delay because Husband will be returning the hard drive to Wife within two weeks. A protocol (with the addition of the additional
protection mentioned above) avoids the distribution of confidential information to Husband or his counsel. Again, most importantly,
Wife has already and admittedly examined the hard drive herself, yet she asserts Husband is not to be afforded the same access.
Accordingly, Wife’s argument that this Court has ignored the proportionality standard applicable to discovery is without merit.
Indeed, to deny Husband the same access would be unjust.

In her 1925(b) Statement, Wife also complains that the Court entered an Order which failed to “consider information provided
by Wife that Husband attached an external hard drive and removed data from the computer in October 2011 and December 2011”.
Wife makes claims that the report she received from her computer expert (which has not been produced) shows that Husband him-
self has copied the hard drive; Husband denies having done so. This Court considered Wife’s allegations, which are not “informa-
tion”, but found Husband’s denial credible as it would be senseless for Husband to incur the fees he has obviously incurred on this
discovery issue if he indeed already has the requested information.

Both parties correctly point out to the Court that there is no Pennsylvania precedent to rely on in this matter. Both parties, there-
fore, direct the Court to domestic cases in New York that do address this issue. Wife, however, not only omits mention of a case
from that jurisdiction that is factually very closely aligned to this one, she also misstates the holding of the case she does refer-
ence, Schreiber v Schreiber, 904 N.Y.S. 2d 886 (S.C. 2010). In Schreiber, the New York court did not, as Wife states, reject Wife’s
attempts to obtain a copy of Husband’s employer’s computer hard drive. In fact, the court merely required Wife to implement a
protocol to address the non-discoverable information stored in Husband’s business computer to protect the employer and
Husband’s attorney client privilege. Unlike in Schreiber, the hard drive in the instant matter is a marital asset, which is not one
owned by either party’s employer.

This Court finds the facts of Byrne v Byrne, 650 N.Y.S. 2d 499 (S.C. 1996), cited by Schreiber, to be most like the case at bar.
The Byrne Court found that the computer memory of Husband’s employer provided portable computer which was also used for
personal use was “akin to a file cabinet”, and therefore, the litigant requesting discovery of the contents of that file cabinet was
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entitled to it. In the instant case, the hard drive, like a family file cabinet, is marital property of the litigants, and was used by
both parties. Its production for examination is clearly proper within the scope of permissible discovery.

Conclusion
The new and increasing use of electronic media for communication and financial dealings will obviously have an impact on

discovery matters in domestic litigation. That a change is new, however, it does not make it necessarily complicated. The instant
discovery matter is not a complicated case. Husband has requested that Wife turn over a “thing”, the hard drive, for copying.
That “thing” is a marital asset used by both parties and clearly within the scope of discovery as contemplated by the Rules of
Civil Procedure. It is further undisputed that Wife has already examined the hard drive herself. Wife’s interests in protecting
herself, as well as, her clients’ confidential information, are addressed by the modified protocol. Accordingly, this matter should
be remanded to me for the institution of the additional protection against the dissemination of Wife’s client’s confidential infor-
mation set forth above. My Order should be otherwise affirmed.

BY THE COURT:
/s/Bubash, J.

1 Wife also filed a Petition for Review at 8 WDM 2013 which was dismissed as moot and this instant appeal permitted to proceed
to the instant collateral order.
2 While this Court does not find Wife’s practice of using a marital computer to store confidential client information to be prudent,
the privilege would, nonetheless, belong to Wife’s clients and cannot be waived by her actions.

Kozel v. Kozel
Equitable Distribution—Failure to Disclose Assets—Constructive Trust—Summary Judgment

1. Parties were married on July 30, 1994, separated on September 9, 1998 and divorced on April 4, 2002. Nine days of trial on
the issues of equitable distribution, alimony, counsel fees and contempt were held in late 2004 and early 2005, and the master
issued findings of fact on May 2, 2005.

2. Wife filed exceptions and Husband filed cross-exceptions. The trial court dismissed Wife’s exceptions and granted in part
Husband’s cross-exceptions. Both parties appealed to the Superior Court which affirmed the trial court’s ruling on November 15,
2007.

3. On November 16, 2012, Wife presented a petition for special relief alleging Husband had failed to disclose assets valued in
excess of $1,000 and asking the Court to impose a constructive trust.

4. The assets included a partnership interest transferred to Husband’s brothers for no consideration, which the master had
described as “divorce planning” and attributed a $46,808.00 value based on Husband’s assertion that he did not have a current or
ongoing interest. Wife alleges this asset was reconveyed to a trust for the benefit of Husband.

5. Husband filed a motion for summary judgment alleging that Wife’s action was barred by the Statute of Limitations provisions
of Section 3332 of the Divorce Code, which the trial court denied. The court’s order was certified for appeal pursuant to Pa.R.A.P.
1311, Interlocutory Appeals by Permission.

6. In denying Husband’s motion for summary judgment the trial court noted that Section 3323 was inapplicable because Wife
was not seeking to open the decree but was instead proceeding solely on Section 3505 of the Divorce Code which provides that a
party can seek the imposition of a constructive trust at any time for an undisclosed asset in excess of $1,000.

7. The trial court concluded that Husband had failed to meet his burden regarding summary judgment as issues of material
facts existed because the assets in question would likely exceed One Thousand Dollars for which discovery should be conducted
in light of Husband’s divorce planning.

(Sally R. Miller)
Margaret P. Joy for Plaintiff
Frederick N. Frank for Defendant
No. FD 98-000761-004
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J.—May 13, 2013

OPINION
David F. Kozel (“Husband”) appeals this Court’s Order of February 12, 2013 denying Husband’s Motion for Summary Judgment,

dated December 7, 2012, against Deborah L. Kozel (“Wife”), who presented a Petition for Special Relief- Imposition of Constructive
Trust on November 16, 2012 (“Wife’s Petition”). This Court’s February 12, 2013 Order was amended by Order of Court dated March
13, 2013, certifying the February 12, 2013 Order for appeal pursuant to Pa. R.A.P. 1311, Interlocutory Appeals by Permission. For
the reasons that follow, the Order of this Court should be affirmed.

FACTUAL AND PROCEDURAL SUMMARY
The parties were married on July 30, 1994, separated on September 9, 1998 and were divorced by final decree dated April 4,

2002. Master Gary Gilman held a nine day hearing on the issues of equitable distribution, alimony, counsel fees and contempt
issues in late 2004 and early 2005. Master Gilman issued Findings of Fact Regarding Equitable Distribution, Alimony, Counsel Fees
and Contempt on May 2, 2005 (“Findings”). Wife’s exceptions and Husband’s cross-exceptions to the Master’s Findings were adju-
dicated on September 27, 2005. Wife’s Exceptions were dismissed and Husband’s Exceptions were granted in part. Wife then
appealed and Husband cross-appealed to the Pennsylvania Superior Court. The Superior Court affirmed this Court’s ruling on
November 15, 2007. On November 16, 2012, Wife presented a Petition asserting Section 3505(d) of the Divorce Code, 23 Pa.C.S.
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3505(d) (“Section 3505) which requires that if, “a party fails to disclose information required by general rule of the Supreme Court
and in consequence thereof an asset or assets with a fair market value of $1,000 or more is omitted from the final distribution of
property … [t]he Court shall grant the petition [for imposition of a constructive trust] upon a finding of a failure to disclose the
assets as required by general rule of the Supreme Court.” Wife’s Petition claims that Husband failed to disclose his legal or equi-
table ownership interest in certain assets, and that Husband’s alleged non-disclosures necessitate the imposition of a constructive
trust as to the following assets:

a. Falcon Partners;

b. Gulf Keystone Petroleum Ltd., GKP, LLC, Gulf Keystone, and related entities;

c. Other gas interests/wells and partnerships; and

d. Other assets of which Wife has at this time no knowledge, but as to which she will conduct discovery in this matter.
See Wife’s Petition paragraph 8.

Husband filed a Motion for Summary Judgment, dated December 7, 2012, claiming that Wife’s action is barred by the Statute
of Limitations of Section 3332 of the Divorce Code, 23 Pa.C.S. 3332 (“Section 3332”), Opening or Vacating Decrees, which requires
that any action claiming intrinsic fraud be filed within thirty (30) days of the divorce decree and any action claiming extrinsic fraud
be filed within five (5) years of the final decree. Husband filed a Motion for an Amended Order on March 13, 2013, which was
granted by this Court pursuant to Pa. R.A.P. 1311, Interlocutory Appeals by Permission, permitting Husband to appeal this Court’s
Order of February 12, 2013. Husband presents the following issues on appeal.

ISSUES
Husband asserts two (2) main issues on appeal:

1. Did the Court abuse its discretion and commit an error of law in denying Husband’s Motion for Summary Judgment
filed on the grounds that Wife’s Petition was barred by Section 3332’s Statute of Limitations?

2. In the alternative, did the Court abuse its discretion and commit an error of law as to the merits of Wife’s claims as follows:

a. Did the Court abuse its discretion and commit an error of law in determining there was no genuine issue of mate-
rial fact that Husband’s interest in Falcon Partners was fully disclosed in discovery during the divorce proceeding and
included in the order of equitable distribution, and that there was a basis for imposition of a constructive trust on
Falcon Partners?

b. Did the Court abuse its discretion and commit an error of law in determining that there was no genuine issue of
material fact that the entities known as Gulf Keystone Petroleum Ltd., or GKP, LLC, did not exist as of the date of the
parties’ separation, and that Husband’s alleged interest in these entities could have been acquired during marriage
and therefore could have been marital property subject to a constructive trust?

c. Did the Court abuse its discretion and commit an error of law in determining that there was no genuine issue of
material fact that there is no entity known as “Gulf Keystone”?

d. Did the Court abuse its discretion and commit an error of law in determining that there was no genuine issue of
material fact that Husband’s interest in numerous gas wells, interests, and partnerships, either owned through his
interest in Texas Keystone or through his interest in various limited partnerships, were fully disclosed in discovery
during the divorce proceeding and included in the order of equitable distribution, and that there was a basis for
imposition of a constructive trust for “certain gas wells which Husband failed to disclose which were not otherwise
specified”?

e. Did the Court abuse its discretion and commit an error of law in determining that there was no genuine issue of
material fact that Wife had failed to state a cause of action for imposition of a constructive trust on Husband’s other
assets of which Wife has no knowledge and which were not otherwise specified?

ANALYSIS
The standard of review for this case is as follows:

“An abuse of discretion exists when the Trial Court has rendered a decision or a judgment which is manifestly unreasonable,
arbitrary, or capricious, has failed to apply the law, or was motivated by partiality, prejudice, bias or ill will.” See Pratt v. St.
Christopher’s Hosp., 824 A.2d 299, 302 (Pa.Super.2003). When reviewing questions of law, the scope of review is plenary. See
Simmons v. Pacor, Inc., 543 Pa. 664, 674 A.2d 232 (1996).

The Court acted within its discretion when it denied Husband’s Motion for Summary Judgment.
Husband asserts that this Court abused its discretion in denying Husband’s Motion for Summary Judgment, and that Wife’s

action is barred by the Statute of Limitations of Section 3332. Wife asserts in her Petition that Husband failed to disclose in his
Inventory, Marital Asset Summary and Pre-Trial Statement, all of which disclosures are required by general rules of the Supreme
Court, including Husband’s legal and/or equitable ownership in Falcon Partners; Gulf Keystone and related entities; and some gas
wells/partnerships or other entities. See Wife’s Petition. Master Gilman found that Husband was “doing some divorce planning,”
in order to hide and/or shield from equitable distribution valuable assets to which Wife would otherwise have a claim. See Master’s
Findings of Fact, paragraph 30-31. Husband filed an Answer and New Matter on December 21, 2012 and a Motion for Summary
Judgment on December 7, 2012, claiming that Wife’s action is time barred by Section 3332.

Pa.R.C.P. 1035.2 sets for the legal standard for granting summary judgment as follows:

(1) whenever there is no genuine issue of any material fact as to a necessary element of the cause of action or defense
which could be established by additional discovery or expert report, or

(2) if, after the completion of discovery relevant to the motion, including the production of expert reports, an adverse
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party who will bear the burden of proof at trial has failed to produce evidence of facts essential to the cause of action
or defense which in a jury trial would require the issues to be submitted to a jury.
(Emphasis added).

No discovery has been conducted regarding Wife’s Petition. The issue for determining whether summary judgment is appropriate
is whether there are any material facts in dispute, and as the Court made clear in Reeves v. Middletown Athletic Association, “par-
ties must be given reasonable time to complete discovery before a Trial Court entertains any motion for summary judgment.” See
Reeves, 866 A.2d 1115 (Pa. Super. 2004). Summary judgment may be entered only in cases that are clear and free from doubt. See
Johnson v. Harris, 419 Pa. Super. 541 (1992).

Husband claims that Wife’s Petition is time barred. This Court disagrees, as Wife’s action is based solely on Section 3505 of the
Divorce Code. Wife has not moved to open or vacate the parties’ divorce decree. Section 3505 of the Divorce Code makes it clear
that a request for the imposition of a constructive trust can be made “at any time”:

d) Constructive trust for undisclosed assets.--If a party fails to disclose information required by general rule of the
Supreme Court and in consequence thereof an asset or assets with a fair market value of $1,000 or more is omitted
from the final distribution of property, the party aggrieved by the nondisclosure may at any time petition the Court
granting the award to declare the creation of a constructive trust as to all undisclosed assets for the benefit of the
parties and their minor or dependent children, if … [T]he Court shall grant the petition upon a finding of a failure to
disclose the assets as required by general rule of the Supreme Court.
(Emphasis added).

Husband claims that the imposition of a constructive trust is barred by Section 3332 of the Divorce Code. Section 3332 of the
divorce decree, regarding Opening or Vacating Decrees, provides as follows:

A motion to open a decree of divorce or annulment may be made only within the period limited by 42 Pa.C.S. § 5505
(relating to modification of orders) and not thereafter. The motion may lie where it is alleged that the decree was
procured by intrinsic fraud or that there is new evidence relating to the cause of action which will sustain the attack
upon its validity. A motion to vacate a decree or strike a judgment alleged to be void because of extrinsic fraud, lack
of jurisdiction over the subject matter or a fatal defect apparent upon the face of the record must be made within five
years after entry of the final decree. Intrinsic fraud relates to a matter adjudicated by the judgment, including
perjury and false testimony, whereas extrinsic fraud relates to matters collateral to the judgment which have the
consequence of precluding a fair hearing or presentation of one side of the case.
(Emphasis added).

Case law makes it clear that Section 3505 serves as an alternative and distinct cause of action to section 3332. This Court relies
on the Court’s reasoning in Major v. Major, in which Wife sought to reopen a previously uncontested award of equitable distribu-
tion of marital property. See Major, 359 Pa. Super.344 (1986). In Major, Wife asserted that Husband failed to disclose pension
benefits, and this non-disclosure warranted the imposition of a constructive trust upon the pension assets. The Court found that
Wife was not entitled to have the decree reopened pursuant to Section 602 (the predecessor to Section 3332), as Wife did not peti-
tion for reopening of the decree within thirty (30) days; she did not argue that fraud was perpetrated; and she presented no new
evidence relating to the cause of action. The Court also stated that although Husband did not disclose to the Trial Court his
pension asset, the Court declined to state that this failure to disclose amounted to extrinsic fraud. See Major at 355. The Court,
instead, found that the Divorce Code supplies an adequate legal remedy for any party’s failure to disclose. The Court cited in
pertinent part Section 402 (predecessor to Section 3505) as follows: “the party aggrieved by such nondisclosure may at any time
petition the Court granting the annulment or divorce to declare the creation of a constructive trust as to all undisclosed assets …”
Major at 356. The Major Court found that Husband either deliberately or negligently failed to disclose information about his
military pension and the failure to disclose resulted in the imposition of a constructive trust upon the pension assets. As the Major
Court emphasized, this remedy “becomes available ‘at any time’ a Court of competent jurisdiction is presented with facts warrant-
ing its imposition.” Id. If the Court reads Section 3332 in pari material with the predecessor section to Section 3505, as Husband
would suggest, such an interpretation would effectively eliminate the provision of Section 3505 which permits a party to request a
constructive trust “at any time” entirely out of the law.

While Husband cites Ratarsky v. Ratarsky to support his claims, Ratarsky is inapplicable to the present case. Ratarsky v.
Ratarsky, 383 Pa. Super. 445 (1989). In Ratarsky, the Wife sought to reopen the parties’ divorce decree to contest the distribution
of marital property, claiming that although Husband disclosed life insurance policies to Wife, which listed a nominal $1 value for
the policies, Wife never inquired as to the policies’ cash surrender value. The case at hand is dissimilar from Ratarsky because in
Ratarsky, Wife failed to inquire into the value that the insurance policies would have upon sale. In the case at hand, Wife inquired
into the value of the assets held by Husband, but claims that Husband did not disclose the true value of these assets. Given the
nature of these assets, it is likely that if Wife’s claims are proven to be true, that the non-disclosed assets would easily exceed One
Thousand Dollars ($1,000.00) as required by Section 3505. This Court acted within its discretion in denying Husband’s Motion for
Summary Judgment, as Wife based her Petition on Section 3505, and not Section 3332, as Husband asserts. This Court acted within
its discretion in determining there were genuine issue(s) of material fact.

Husband claims, in the alternative, that if Wife’s petition is not time barred, summary judgment should be granted as to Wife’s
claims for failure to state a cause of action under Section 3505. Section 3505 provides in relevant part:

(b) Inventory of property.—Both parties shall submit to the Court an inventory and appraisement, which shall contain all
of the following:

(1) A list of the property owned or possessed by either or both of them as of:
(i) the date of separation; and
(ii) thirty days prior to the date of hearing on equitable distribution.

(2) A list of the value of the property owned or possessed by either or both of them as of:
(i) the date of acquisition;
(ii) the date of separation; and
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(iii) thirty days prior to the date of hearing on equitable distribution.
. . .

(d) Constructive trust for undisclosed assets.—If a party fails to disclose information required by general rule of the
Supreme Court and in consequence thereof an asset or assets with a fair market value of $1,000 or more is omitted
from the final distribution of property … The Court shall grant the petition upon a finding of a failure to disclose the
assets as required by general rule of the Supreme Court.

Rule 3505 was amended in 2004, revising subsection d (above) in the first sentence, substituting “general rule of the Supreme
Court” for “subsection (b).” See Act 2004-175, § 4. Clearly, this amendment to Section 3505 expanded the basis on which a
constructive trust can be imposed. The old law required an omission on the party’s Inventory under 3505(b) only. The new law
permits relief where a party fails to disclose assets in any manner which violates any general rule of the Supreme Court. Wife
asserts that Husband failed to file an Inventory as required by Rule 1920.33(a) Pa.R.C.P. as follows:

Rule 1920.33. Joinder of Related Claims. Distribution of Property. Enforcement.
(a) Within ninety days after service of a pleading or petition containing a claim for determination and distribution of
property under Section 3502 of the Divorce Code, each party shall file an inventory specifically describing all property
owned or possessed at the time the action was commenced. The inventory shall set forth as of the date of the filing of
the complaint:

(1) a specific description of all marital property in which either or both have a legal or equitable interest individually or
with any other person and the name of such other person …
(b) Within the time required … each party shall file and serve upon the other party a Pre-Trial Statement. The Pre-Trial
Statement shall include the following matters …

(1) a list of assets, which may be in chart form, specifying:
(i) the marital assets, their value, the date of the valuation, whether any portion of the value is non-marital, and any
liens or encumbrances thereon; and
(ii) the non-marital assets, their value, the date of the valuation, and any liens or encumbrances thereon.

Husband claims that “the mere failure to acknowledge an asset as marital in an Inventory, Marital Asset and Liability Summary
or Pre-Trial Statement does not meet the requirements of Section 3505.” See Husband’s Motion for Summary Judgment, paragraph
31. Husband further asserts that if “an asset was disclosed in discovery, no constructive trust can be imposed thereon.” See
Husband’s Motion for Summary Judgment, paragraph 32.

This Court disagrees, and notes that Husband fails to address Wife’s argument concerning the requirements set forth in Rule
1920.33. Husband would have the Court rule that if a party discloses an asset in a discovery response filed mere weeks before trial,
after having concealed it or failed to have included it in an Inventory and Marital Asset Summary, he may do so with impunity. This
in direct contradiction to the general rules of the Supreme Court, which required Husband to list all of his marital and non-marital
assets on his Inventory, Marital Asset Summary and Pre-Trial Statement. The purpose of this rule is self evident- to ensure that at
an early stage of the case (within ninety [90] days) that parties may conduct full, informed, and timely discovery, and settlement
discussions can take place.

Husband asserts that Wife must meet the following burden of proof in support of her Petition. Husband claims that Wife would
have to present evidence that a particular asset was not disclosed by Husband, and that Wife would then have to present evidence
that Husband’s failure to disclose led to the omission of the alleged non-disclosed asset from the final distribution of marital prop-
erty. See Husband’s Concise Statement, paragraph 26.

Husband confuses the burden of proof necessitated by Husband’s Motion for Summary Judgment and the burden of proof
that would be necessitated if Wife’s Petition were the subject of this appeal. At issue here is Husband’s Motion for Summary
Judgment, and the burden of production is on Husband as the moving party. See Johnson v. Harris, Pa. Super. 1992. There has
been no discovery on the issues raised in Wife’s Petition. The burden of production therefore remains with Husband as the
moving party.

The first of the assets at issue is Husband’s interest in Falcon Partners. The Master found that Husband transferred his inter-
est in 1998 to his brothers for no consideration. See Master’s Report and Recommendations, p. 10, footnote 3. The Master found
that Husband and Todd Kozel took part in “divorce planning,” and attributed to this asset Forty-Six Thousand Eight Hundred Eight
Dollars ($46,808.00) based on the assertion by Husband that he did not have a current or ongoing interest in the asset. See Master’s
Report and Recommendations, paragraphs 79-85, pp. 23-24. Wife claims that shortly after the entry of the final Trial Court order
of September 27, 2005 disposing of the Exceptions and Cross Exceptions, Husband’s brother, Todd Kozel, reconveyed Husband’s
same interest in Falcon to an entity called Pioneer I Associates Trust, a trust of which Husband is the beneficiary. See Wife’s
Petition, paragraph 17. Wife asserts that the “divorce planning” included a Phase II by which Todd would hold the asset for
Husband’s benefit until Husband’s divorce litigation was concluded. This would provide Husband all of the rights and benefits of
actual ownership in the interim, and Todd would then reconvey Falcon to Husband as soon as his divorce was concluded. See Wife’s
Petition. This Court acted within its discretion in determining that an issue of genuine material fact exists with regard to both
Falcon Partners’ value and any alleged divorce planning. These are issues for discovery in accordance with the standard for
summary judgment set forth in Pa.R.C.P. 1032.2.

Husband claims that he did not hold a legal or equitable interest in five (5) specifically listed entities (Gulf Keystone
Petroleum Co., LLC, Gulf Petroleum LLC, Gulf UAE, Gulf Keystone Petroleum, Limited, or Gulf Keystone Petroleum Algeria
Ltd.), and asserts that none of these entities existed at the parties’ date of separation. Husband’s assertions fail to address the
issue that there may have been other Gulf Keystone related entities which Husband had legal or equitable ownership interest
at the date of separation. Similarly, there may be other assets that Husband failed to disclose in his Inventory and Marital
Asset and Liability Summary. There exist genuine issues of material fact, which are potentially outcome determinative regard-
ing whether Husband had a legal or equitable interest in any undisclosed asset, including but not limited to Falcon, Gulf
Keystone entities, and any other gas/wells/partnerships or other undisclosed assets. This is evident given the different facts
asserted by each party to this case. Discovery is necessary before a party may be granted a motion for summary judgment.
See Reeves.
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CONCLUSION
Husband’s appeal fails to demonstrate that he met the standards for this Court to grant summary judgment based on Section

3222’s statute of limitations, and there are genuine issues of material fact that could be established by discovery. It is clear that
Wife has based her cause of action on Section 3505 of the Divorce Code and not Section 3222, as Husband asserts. Wife cannot be
barred by the provisions set forth in Section 3222, as her assertions are based upon Section 3505 and Rule 1920.33. Case law makes
it clear that where a party does not disclose marital assets, the opposing party may at any time petition the Court for the creation
of a constructive trust as to the undisclosed assets. Given Husband’s “divorce planning,” that the assets in question would likely
exceed One Thousand Dollars ($1,000.00), and that there exist genuine issues of material fact for which discovery should be
conducted, this Court acted within its discretion in denying Husband’s Motion for Summary Judgment. This Court’s Order of
February 12, 2013 should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.
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Dario Perez v.
Mary Ellen Chajkowski

Miscellaneous—Discovery—Attorney Files—Attorney Retaining Liens—Certificates of Merit

No. AR 11-006860, 11-005713. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—February 27, 2013.

OPINION
Plaintiff Dario Perez (“Mr. Perez”) has appealed to the Superior Court of Pennsylvania from orders that denied discovery of

certain documents and that determined a certificate of merit is required. This Opinion provides the reasons for the two orders. See
Pa.R.A.P. No. 1925(a).

Defendant Mary Ellen Chajkowski (“Ms. Chajkowski”) is an attorney hired by Mr. Perez in a dispute over the custody of two
of his minor children with Karin Johnson, their mother, in this court at docket no. FD 08-001564. Ms. Chajkowski represented
Mr. Perez during a three day trial concerning custody and Karin Johnson’s petition to relocate the children to New York State.
Ms. Chajkowski also represented Mr. Perez during various other contentious custody related court appearances that preceded
the trial. Shortly after an order was signed that permitted relocation, Ms. Chajkowski filed a petition to withdraw as Mr. Perez’s
attorney. The Petition, which was granted, averred that Mr. Perez was delinquent in paying Ms. Chajkowski’s attorney fee
billings.

Mr. Perez then filed a civil lawsuit against Ms. Chajkowski with a magisterial district judge, and six days later Ms.
Chajkowski filed a separate breach of contract lawsuit against Mr. Perez in this court’s civil division, arbitration section. The
Magisterial District Judge, after a hearing, found in favor of Ms. Chajkowski, and Mr. Perez appealed from that decision to this
court’s civil division, arbitration section. On October 26, 2011, a panel of arbitrators decided Ms. Chajkowski’s breach of
contract claim against Mr. Perez, docket no. AR11-005713, in her favor in the amount of $10,158.13, and on December 6, 2011,
another panel of arbitrators decided Mr. Perez’ claim that Ms. Chajkowski provided him with “incompetent representation,”
docket no. AR 11-006860, in his favor in the amount of $950. Both arbitration awards were appealed and then consolidated for
a jury trial.

I presided over the pre-trial conference held on October 25, 2012. During the pre-trial conference, Mr. Perez asked me to decide
his Emergency Motion to Compel Discovery and his Motion to Seek Determination that a Certificate of Merit is not Required. I
granted the Discovery Motion in part, and I denied the Motion concerning avoidance of a certificate of merit and directed Mr. Perez
to file an expert’s report by November 21, 2012. Mr. Perez, however, failed to ever file either a certificate of merit or an expert’s
report.

The jury trial was scheduled for December 3, 2012, and Mr. Perez filed an Emergency Motion to Continue Trial at a Deferred
Date, but this Motion was denied by the Honorable Judge Ronald W. Folino. The Honorable Judge Timothy Patrick O’Reilly was
assigned to preside over the jury trial. Since Mr. Perez had not filed an expert’s report prior to the commencement of the trial,
Judge O’Reilly entered an order of non pros as to the claim of incompetent representation against Ms. Chajkowski at docket no.
AR 11-006860. The breach of contract claim against Mr. Perez proceeded to trial, and on December 4, 2012 the Jury returned a
verdict in favor of Ms. Chajkowski in the amount of $8,073.13.

On January 2, 2013 Mr. Perez filed a Notice of Appeal to the Superior Court containing a Concise Statement of Matters Appealed.
Mr. Perez indicates in the Concise Statement of Matters Appealed that he is appealing from the two decisions I made after the pre-
trial conference,1 Judge Folino’s order that refused to continue the trial and Judge O’Reilly’s order of non pros as to the claim
against Ms. Chajkowski. Judge O’Reilly provided the reasons for his order in a Memorandum filed on January 4, 2013 and Judge
Folino did the same in a Memorandum filed on January 7, 2013. Therefore, this Opinion addresses only the two decisions I made
after the pre-trial conference.

Mr. Perez first argues that I made an error by refusing to grant the portion of his discovery request that asked for Ms.
Chajkowski’s client file from the custody dispute. During the pre-trial conference, Ms. Chajkowski asserted that she held a valid
retaining lien as a result of Mr. Perez’s failure to pay her bill for legal services rendered. Ms. Chajkowski contended that this retain-
ing lien allows her to maintain possession of Mr. Perez’s file until he pays her the balance owed for legal services rendered. The
reason for my order denying Mr. Perez’s discovery request is that I agree with Ms. Chajkowski. Attorney retaining liens are
permitted by Pennsylvania caselaw. See Laplacca v. Philadelphia Rapid Transit Co., 108 A.2d 612, 265 Pa. 304 (1919). In fact, the
Pennsylvania Rules of Professional conduct specify that, “[u]pon termination of representation, .…[t]he lawyer may retain papers
relating to the client to the extent permitted by other law.” Rule No. 1.16(d). The lien assists the attorney in collecting outstanding
charges, and only when a client has an urgent need for papers to defend a criminal prosecution does a court have the discretion to
disregard the lien. See U.S. v Ringwalt, 210 F. Supp. 2d 653 (E.D. Pa. 2002) and Pomerantz v. Schandler, 704 F.2d 681 (2d Cir. 1983).
Since Mr. Perez clearly has not paid Ms. Chajkowski’s bill and his need for the file involves a civil matter, I did not make an error
by denying his discovery request.

Mr. Perez next argues I made an error by ruling that he had to file a certificate of merit. The filing of a certificate of merit
will only be excused when a claim against a professional involves something other than malpractice. See Krauss v. Claar, 2005
PA Super 255, 879 A.2d 302 (holding that a real estate purchaser’s claims against the seller’s attorney that sounded in fraud do
not require filing of a certificate of merit). Since the lawsuit against Ms. Chajkowski clearly consists of a legal malpractice
claim, a certificate of merit is mandatory. See Pa. R.C.P. 1042.1 (c)(2) and Parkway Corporation v. Margolis Edelstein, 2004 PA
Super 307, 861 A.2d 264. If Mr. Perez believes he did not need an expert witness to prove malpractice by Ms. Chajkowski, he
should still have filed a certificate of merit with that alternative selected. See Pa. R.C.P. No. 1042.9. Therefore, my decision to
deny his Motion to Seek Determination that a Certificate of Merit is not Required was appropriate.

It appears that Mr. Perez also is arguing that I made an error by ordering him to file an expert’s report. More specifically,
Mr. Perez argues that an expert witness is unnecessary because two judges who presided over the custody dispute found that
Ms. Chajkowski committed multiple errors. Most legal malpractice lawsuits involve complex legal issues that a lay jury could
not decide without guidance from an expert witness. See Storm v. Golden, 371 Pa. Super 368, 538 A.2d 61 (1988), appeal denied,
524 Pa. 630, 574 A.2d 71 (1989) and Robinson v. Wirts, 387 Pa. 291, 127 A.2d 706 (1956). “The only exception to this otherwise
invariable rule” is when the malpractice allegation is simple, such as when an attorney allows the statute of limitations to
expire. Robinson v. Wirts, 387 Pa. 291, 297, 127 A.2d 706, 710; Storm v. Golden, 371 Pa. Super. at 376, 538 A.2d at 65.
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Mr. Perez attempts to simplify the malpractice allegation with his argument that two judges who presided over the
custody dispute found that Ms. Chajkowski committed multiple errors. This is a misstatement of the Judges’ determinations
in the custody dispute. In one instance, the Honorable David Wecht sanctioned Ms. Chajkowski without any explanation. See
FD08-1564, Order dated November 24, 2010. In another instance, the Honorable Susan Evashavik DiLucente elected to sanc-
tion Mr. Perez instead of Ms. Chajkowski due to his conduct. See FD 08-1564, Order dated January 14, 2011. In a third
instance, Judge Evashavik DiLucente sanctioned Ms. Chajkowski primarily for appealing two orders that the Superior Court
quashed as interlocutory. See FD 08-1564, Order dated June 21, 2011. However, these improper appeals may not have
occurred due to attorney error, but may instead have involved a litigation tactic. In addition, the concept of what constitutes
a non-final, interlocutory order can often be very complicated. Ironically, an earlier appeal to the Superior Court in the
subject proceeding by Mr. Perez was quashed because the appeal was from a non-final, interlocutory order. See footnote no.
1 above. Finally, the two orders sanctioning Ms. Chajkowski are disbursed among a docket that contains 145 documents,
including a variety of motions by both parties. Rather than something simple that a lay jury could understand, the malprac-
tice alleged is therefore complex and requires guidance from an expert witness. Hence, my determination that Mr. Perez
needed an expert witness was not an error.

Even if Mr. Perez is correct and he did not need an expert witness, it appears he suffered no harm from the non pros of
his case. While the unpaid balance of Ms. Chajkowski’s itemized invoices is $11,023.13 (See Exhibits filed on September 24,
2012), the verdict of the jury was only $8,073.13. The Jury’s deduction of almost $3,000 from Ms. Chajkowski’s balance is no
different than if Mr. Perez had been permitted to proceed on his malpractice claim and obtained a $3,000 verdict against
Ms. Chajkowski.2

Mr. Perez also argues my order that he file an expert’s report was erroneous because he does not have enough money
to afford to hire an expert witness. Neither caselaw nor the Rules on certificates of merit carve out an exception to the
requirement of expert testimony due to financial circumstances. In any event, the contingent fee system often solves such
financial problems when an attorney agrees to be paid a fee only if funds are received via a settlement or verdict and to
advance expenses for an expert witness. If no attorney is willing to risk taking a contingent fee and advancing expenses
for an expert witness, the claim may not proceed. This is the result of the contingent fee system and not the result of any
error that I made.

Finally, Mr. Perez makes two additional arguments that are trivial. First, he alleges that an order signed on October 25, 2012
was docketed on an incorrect date and mailed to him later than the mailing date shown in the docket. Clearly Mr. Perez obtained
the order in a timely manner by viewing it on the Department of Court Records electronic docket, and he suffered no adverse
consequences. Second, he alleges that Ms. Chajkowski waited over a year to file a notice of intention to enter judgment of non pros
on professional liability claim. While there is a limit on how early this notice may be filed (more than thirty days after the filing of
the complaint), there is no limit on how late it may be filed. See Pa. R.C.P. No. 1042.6. Rather than a detrimental impact on Mr.
Perez, the filing of the notice one year after the filing of the complaint actually benefitted Mr. Perez by giving him extra time to
obtain an expert witness.

BY THE COURT:
/s/Hertzberg, J.

1 On November 27, 2012 Mr. Perez also filed a Notice of Appeal to the Superior Court that identified two Motions for
Reconsideration that I denied on November 15, 2012 as the matters being appealed. That appeal, Superior Court Docket No. 1842
WDA 2012, was quashed by Per Curiam Order dated December 19, 2012 because it was not taken from a final order.
2 Because Mr. Perez did not order the transcript from the December 3-4, 2012 trial, I cannot be one hundred percent certain of why
almost $3,000 was deducted from Chajkowski’s unpaid balance.

Connie Wray v.
Frederick Schwartz and Carolyn Hogan

Slip and Fall—Premises Liability—Landlord Tenant—Summary Judgment

No. GD 11-006472. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—April 4, 2013.

OPINION
Introduction

Plaintiff has appealed my order granting defendants’ Motion for Summary Judgment. The following summary of plaintiff ’s
Complaint is taken from the “Background” section of her first (unpaginated) brief in response to the motion:

Plaintiff rented the premises at 1431 Woodland Avenue, Pittsburgh, Allegheny County, from Defendants. (Compl. ¶5)
On the morning of April 11, 2009, Plaintiff was going to the basement of said premises to do laundry. (Compl. ¶ 6)
Plaintiff stepped one step down to the landing. The landing then collapsed causing Plaintiff to fall six or seven feet to
the basement floor. (Compl. ¶ 7)

As a result of the fall, Plaintiff sustained a compression fracture of the L-1/L-2 vertebrae, injuries and contusions
to her left knee and right hand as well as jarring and shock to her body in general. (Compl. ¶ 9) Plaintiff contracted
a staph infection while being treated for the above injuries requiring surgical intervention and a wound vac. (Compl.
¶ 10)

The following summary of plaintiff ’s position is also taken from her first brief:
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Plaintiff has alleged that Defendants were negligent in allowing a dangerous, defective, hazardous and unsafe con-
dition on the premises of the Defendants, characterized by an unsafe and deficient landing at the top of the base-
ment stairwell in the home in which Plaintiff was residing. (Compl. ¶ 12) Plaintiff has alleged Defendants had a
duty, or an implied duty, to maintain, inspect and/or repair the premises (Compl. ¶ 13) and that Defendants knew
or should have known of the dangerous, hazardous, unsafe and defective condition that existed on the premises.
(Compl. ¶ 14)

Defendants failed to take any steps to eliminate the hazard, reduce its danger to invitees, or otherwise warn users or
tenants, including the Plaintiff, of its dangerous, hazardous, unsafe and defective condition. (Compl. ¶ 15) Defendants
failed to inspect maintain and/or repair the premises, failed to make the premises safe for its invitees and failed to
make known to Plaintiff the dangerous and defective condition of the stairwell and landing, and thereby breached its
duty to Plaintiff. (Compl. ¶ 16)1

Discussion

Pa. R.C.P. 1035.2 provides as follows:

After the relevant pleadings are closed, but within such time as not to unreasonably delay trial, any party may move for
summary judgment in whole or in part as a matter of law

(1) whenever there is no genuine issue of any material fact as to a necessary element of the cause of action or defense
which could be established by additional discovery or expert report, or

(2) if, after the completion of discovery relevant to the motion, including the production of expert reports, an adverse
party who will bear the burden of proof at trial has failed to produce evidence of facts essential to the cause of action
or defense which in a jury trial would require the issues to be submitted to a jury.

In Keystone Freight Corp. v. Stricker, the court stated the following:

[w]here there is no genuine issue of material fact and the moving party is entitled to relief as a matter of law, summary
judgment may be entered. Where the nonmoving party bears the burden of proof on an issue, he may not merely rely
on his pleadings or answers in order to survive summary judgment. “Failure of a non-moving party to adduce suffi-
cient evidence on an issue essential to its case and on which it bears the burden of proof ... establishes the entitlement
of the moving party to judgment as a matter of law.” Young v. PennDOT, 560 Pa. 373, 744 A.2d 1276, 1277 (2000) ... [The
record must be viewed] in the light most favorable to the non-moving party, and all doubts as to the existence of a
genuine issue of material fact must be resolved against the moving party.2

In Henze v. Texaco, Inc., the Superior Court summarized the applicable substantive tort law as follows:

A landlord out of possession is generally not responsible for injuries suffered by a business invitee [or the tenant3]
on the leased premises. Dinio v. Goshorn, 437 Pa. 224, 228-229, 270 A.2d 203, 206 (1969); Bouy v. Fidelity-
Philadelphia Trust Co., 338 Pa. 5, 7, 12 A.2d 7, 8 (1940); Pierce v. Philadelphia Housing Authority, 337 Pa.Super. 254,
257, 486 A.2d 1004, 1005 (1985); 22 P.L.E. Landlord and Tenant § 257 (1959). See: Prosser and Keeton on Torts § 63
(5th ed. 1984); Restatement (Second) of Torts § 356 (1965). This rule is subject to several exceptions. A landlord out
of possession may incur liability (1) if he has reserved control over a defective portion of the demised premises, see:
Smith v. M.P.W. Realty Co., 423 Pa. 536, 539, 225 A.2d 227, 229 (1967); Pierce v. Philadelphia Housing Authority,
supra; (2) if the demised premises are so dangerously constructed that the premises are a nuisance per se, see: Miller
v. Atlantic Refining Co., 12 D. & C.2d 713, 719 (1957), aff ’d, 393 Pa. 466, 143 A.2d 380, 383 (1958); (3) if the lessor has
knowledge of a dangerous condition existing on the demised premises at the time of transferring possession and fails
to disclose the condition to the lessee, see: id.; (4) if the landlord leases the property for a purpose involving the
admission of the public and he neglects to inspect for or repair dangerous conditions existing on the property before
possession is transferred to the lessee, see: Yarkosky v. The Caldwell Store, Inc., 189 Pa.Super. 475, 481, 151 A.2d 839,
842 (1959); (5) if the lessor undertakes to repair the demised premises and negligently makes the repairs, see: Coradi
v. Sterling Oil Co., 378 Pa. 68, 71, 105 A.2d 98, 99 (1954); or (6) if the lessor fails to make repairs after having been
given notice of and a reasonable opportunity to remedy a dangerous condition existing on the leased premises, see:
Goodman v. Corn Exchange National Bank and Trust Co., 331 Pa. 587, 590, 200 A. 642, 643 (1938). See generally: 22
P.L.E. Landlord and Tenant §§ 257-260; Prosser and Keeton on Torts § 63 (5th ed. 1984); Restatement (Second) of
Torts §§ 356-362 (1965).4

Plaintiff attempts to avoid the general rule by arguing defendants “reserved control over the maintenance of the premises,”5

based on defendant Schwartz’s deposition testimony that “depending on what has to be done, [he did] some [maintenance] and
[hired others] to do certain things [at defendants’ properties].”6 Assuming Schwartz was referring to the instant premises, such
conduct does not take the instant case out of the general rule.

Reservation by a lessor of the right to enter upon the leased premises for various purposes and to make repairs and
alterations, if he should elect to do so, implies no reservation of control over the premises which will render him
chargeable with their maintenance and repair. Moreover, the fact that the landlord makes repairs does not impose [on
him either a duty] to keep the demised premises in repair, or liability for damages for injuries caused by a failure to
keep the premises in repair.7

Plaintiff ’s citation to Jones v. Levin, 940 A.2d 451 (Pa. Super. 2007), is unavailing. There plaintiff sued an estate after sustain-
ing personal injuries in a fall on the estate’s icy parking lot. The lower court granted summary judgment to the estate, holding,
inter alia, the estate was a landlord out of possession because it had leased the parking lot to a furniture store. The lease provided
that the tenant “shall make no structural repairs or alterations without [the estate’s] consent.” Id. at 456. The Superior Court
reversed, concluding there was “a genuine issue of material fact as to whether the [estate] continued to exercise control over defec-
tive portions of the property in question.”8
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The lease in the instant case contains the following relevant paragraphs:

22. Tenants obligations are as follows:

A. Take affirmative action to insure that nothing is done which might place Landlord in violation of applicable build-
ing, housing, zoning, and health codes and regulations.

B. Keep the dwelling clean and sanitary, removing garbage and trash as it accumulates, maintaining plumbing in good
working order to prevent stoppages and leakage of plumbing fixtures, faucets, pipes, etc.

• • •. 

F. Allow the Landlord or his agent access to the premises for the purpose of inspection, repairs, or to show the prop-
erty to someone else at reasonable hours, and to specifically authorize unannounced access anytime rent is late, or
this Agreement is terminated or for pest control, maintenance estimates, serving legal notice or emergencies.

G. Comply with all provisions of this Agreement particularly with respect to paying the rent on time and caring for
the property…

• • •

25. In the event repairs are needed beyond the competence of the Tenant, Tenant is urged to contact the Landlord. Tenant
is offered the discount as an incentive to make his own decisions on repairs to the property and to allow Landlord to rent
the property without the need to employ professional management. Therefore, as much as possible, Tenant should refrain
from contacting the Landlord or his agent except for emergencies, or for expensive repairs. Such involvement by the
Landlord or his agent will result in the loss of the discount and/or deductible.

26. Tenant warrants that any work or repairs performed by him will be undertaken only if he is competent and quali-
fied to perform it. Tenant will be totally responsible for all activities to assure that work is done in a safe manner which
will meet all the applicable codes and statutes. Tenant further warrants that he will be accountable for any mishaps
and/or accidents resulting from such work, and will hold the Landlord free from harm, litigation, or claims of any other
person.

27. Tenant is responsible for all plumbing repairs including faucets, leaks, stopped up pipes, frozen pipes, water damage,
and bathroom caulking.

28. Appliances or furniture in the unit at date of lease per the attached Exhibit “A”, are loaned, not leased to Tenant.
Maintenance of appliances or furniture is the responsibility of Tenant who will keep them in good repair.

29. Tenant is responsible for all glass, screen and storm door repairs.9

Plaintiff points to ¶ 22.F and ¶ 25 of the lease to show that defendants retained control over the stairs. I cannot agree. Paragraph
22.F simply allows access to defendants for certain purposes. Under Henze, such language in a lease “implies no reservation of
control over the premises which will render [a landlord] chargeable with their maintenance and repair.” Id. at 1202. Paragraph 25
simply “urge[s]” plaintiff to contact defendants if a repair is beyond her competence and encourages her to “make [her] own deci-
sions on repairs to the property.” Moreover, a cursory glance at paragraphs 22.A, 22.B, 22.G, 26, 27, 28 and 29 reveals that plain-
tiff bore responsibility for repairs and maintenance.

Plaintiff also argues liability can be predicated on the Restatement of Property (Second) § 17.6, which provides as follows:

Landlord Under Legal Duty to Repair Dangerous Condition

A landlord is subject to liability for physical harm caused to the tenant and others upon the leased property with
the consent of the tenant or his subtenant by a dangerous condition existing before or arising after the tenant has taken
possession, if he has failed to exercise reasonable care to repair the condition and the existence of the condition is in
violation of:

(1) an implied warranty of habitability; or

(2) a duty created by statute or administrative regulation.

Plaintiff, however, cannot invoke the implied warranty of habitability because she does not allege she “gave notice to the land-
lord[s] of the defect or condition.” Pugh v. Holmes, 405 A.2d 897, 906 (Pa. 1979). Plaintiff cites four cases in connection with her
implied warranty argument, but none of them is applicable. In McIntyre v. Philadelphia Housing Authority, 816 A.2d 1204 (Pa.
Cmwlth. 2003), the court held the implied warranty did not apply to personal injury actions. Moreover, the court cited Pugh for
the proposition that plaintiff must prove “he or she gave notice to the landlord of the defect or condition.” Id. at footnote 9.
Further, the housing authority’s duty to plaintiff under his negligence count was not specifically discussed in McIntyre. In Asper
v. Haffley, 458 A.2d 1364 (Pa. Super. 1983), the court ruled plaintiff had stated a cause of action under the implied warranty where
plaintiff alleged the landlord had actual knowledge of the dangerous condition which caused plaintiff ’s decedent’s death. In the
remaining two cases, the Superior Court held plaintiff had established a prima facie case of a breach of the implied warranty
where testimony had been produced that the landlord was actually aware of the dangerous condition which caused injury. See
Keck v. Doughman, 572 A.2d 724 (Pa. Super. 1990) and Rivera v. Selfon Home Repairs and Improvements Co., 439 A.2d 739 (Pa.
Super. 1982).

Plaintiff elaborates on her section 17.6(2) argument as follows:

The International Property Maintenance Code as adopted by the City of Pittsburgh provides in Section 305.1.1(sic)
that the following conditions shall be determined to be unsafe: structures or components thereof that have reached
their limit state; structural members incapable of supporting nominal loads; stairs, landings, balconies…not struc-
turally sound. Section 305.2 provides all structural members shall be maintained structurally sound. Section 305.4
requires stairs and landings to be maintained in sound condition and good repair.10
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The complete text of the code sections cited by plaintiff read as follows:

305.1 General. The interior of a structure and equipment therein shall be maintained in good repair, structurally
sound and in a sanitary condition. Occupants shall keep that part of the structure which they occupy or control in a
clean and sanitary condition. Every owner of a structure containing a rooming house, housekeeping units, a hotel,
a dormitory, two or more dwelling units or two or more nonresidential occupancies, shall maintain, in a clean and
sanitary condition, the shared or public areas of the structure and exterior property.

305.2 Structural members. All structural members shall be maintained structurally sound, and be capable of support-
ing the imposed loads.

305.4 Stairs and walking surfaces. Every stair, ramp, landing, balcony, porch, deck or other walking surface shall be
maintained in sound condition and good repair.11

The code does not specifically place a duty upon the owner of a structure to maintain any part of it except for the “shared or public
areas of the structure and exterior property.” This duty only applies to maintaining the premises “in a clean and sanitary condition.”
Although stairs must be maintained in a “sound condition and in good repair” under section 305.4, plaintiff cites no section of the
code placing this duty on the owner as opposed to the occupant. The conclusion to be drawn from these observations is that the
general rules relating to a landlord out of possession apply.

Plaintiff also argues liability can be predicated on the Restatement of Torts (Second) § 358, which creates a duty on a landlord
to repair a dangerous condition if the landlord has “reason to know” of the defect. Plaintiff elaborates as follows in the Argument
section of her first brief:

In the instant case, Defendants would have reason to know of the condition if they had inspected the property, specif-
ically the landing. Defendants never did an inspection of the stairs and landing … A simple inspection could have
revealed the dangerous condition of the premises.

Instant defendants, however, were under no duty to inspect because they reserved no control over the premises. The Superior
Court has opined as follows regarding section 358:

Initially, we note that Restatement sections 355-362 specifically deal with the liability of lessors of land to persons on
the land. A review of these sections evidences that liability is premised primarily on possession and control, and not
merely ownership. See Smith v. King’s Grant Condominium, 614 A.2d 261 (1992) (while ownership may be a factor
under Restatement (Second) of Torts, § 364(c) liability is premised on possession and control); Juarbe v. City of
Philadelphia, 288 Pa.Super. 330, 431 A.2d 1073 (1981) (lessor may be held liable for injuries sustained on his property
if he maintains possession and control over the property).

Deeter v. Dull Corp., Inc., 617 A.2d 336, 339 (Pa. Super. 1992) (footnote omitted).

Deeter went on to observe the following in footnote 5:

The disparity between ownership and actual possession and control is ascertainable when reviewing the exceptions to
the general rule promulgated in sections §§ (sic) 355-356. Under the exceptions stated in sections 357-362 a lessor may
be held liable only when some indicia of control or possession through separate contract to repair-§ 357; where part
of the leased land is retained in the lessor’s control which the lessee is entitled to use-§ 360; and, where part of the
leased land is retained in the lessor’s control and the part retained is necessary for the safe use of the part leased by
the lessee-§ 361.

Moreover, there is no evidence instantly that an inspection would have revealed the condition allegedly causing plaintiff ’s fall.

Conclusion
Discovery is concluded. Plaintiff has failed to adduce sufficient evidence to create a genuine issue of material fact as to defen-

dants’ liability. It is clear that, even viewing the evidence in the light most favorable to plaintiff, she has not established a prima
facie case against defendants.

BY THE COURT:
/s/O’Brien, A.J.

April 4, 2013

1 I will address only those arguments both briefed by plaintiff and covered by her Statement of Matters Complained of on Appeal.
2 31 A.3d 967, 971 (Pa. Super. 2011).
3 Pierce v. Philadelphia Housing Authority, 486 A.2d 1004, 1005 (Pa. Super. 1985).
4 508 A.2d 1200, 1202 (Pa. Super. 1986).
5 “Argument” section of plaintiff ’s first brief.
6 Deposition of defendant Schwartz, p. 39.
7 Henze, supra, at 1202-3 (emphasis added).
8 The Superior Court also held that a genuine issue of material fact existed as to whether, at the time of the accident, a landlord-
tenant relationship existed between the estate and the store. Smith, supra, at 456.
9 Exhibit 1 to defendants’ Motion for Summary Judgment.
10 Plaintiff ’s supplemental brief.
11 The City of Pittsburgh has adopted the ICC International Property Maintenance Code of 2003. See Pittsburgh Zoning Code
§1004.01.
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JMQ1, Inc. v.
Pennsylvania Liquor Control Board

Miscellaneous—Licensing—Liquor License

No. SA 12-1000. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
Pursuant to Pennsylvania Rule of Appellate Procedure 1925(a), my OPINION of April 2, 2013, copy of which is attached hereto,

and for the reasons set forth therein, shall serve as my Opinion with respect to the Appeal filed by the Defendant, Pennsylvania
Liquor Control Board to the Commonwealth Court of Pennsylvania.

O’Reilly, J.
Date: April 23, 2013

MEMORANDUM ORDER
This is an interesting case which exemplifies Hamlet’s lament about the “laws delay” and it being one of the “slings and arrows

of outrageous fortune” that we encounter in life.
Here, the owner of the Liquor License, JMQ1, bought the license in 2007. The principal of JMQ1 was James Quinn. The licensee

shall be referred to hereafter as Quinn.
The matter before me is the refusal to renew the license by the Pennsylvania Liquor Control Board (Board) on April 12, 2012

and the Appeal therefrom.
In 2006 Quinn and his corporation bought a building at 1021 East Carson Street and bought a liquor license at about the same

time. The actual license was not issued until 2007. He planned to operate a tavern and restaurant at 1021 Carson Street in the South
Side of the City of Pittsburgh. The tavern was to occupy the first floor of the building and the second floor to be occupied by resi-
dential tenants.

At that time the City of Pittsburgh (City) in a campaign against proliferation of taverns on the South Side decreed that occupancy
permits could not be issued to any additional taverns to be located on Carson Street. Quinn applied for an occupancy permit with
the city for the tavern but was denied. As a result, Quinn could not open the tavern or put the license to any use. The City edict
against additional taverns was appealed by Quinn and another licensee on the South Side. The Commonwealth Court sustained
Quinn’s appeal and the City sought allocatur from the Commonwealth Court Order. Allocatur was denied in January 2012. The
stage was therefore set for Quinn to proceed with the tavern.

The litigation lasted over 5 years and throughout that time Quinn paid significant amounts of money to the Board to keep the
license viable while the aforesaid litigation dragged on. He testified he had spent $35,000 on safekeeping fees and the like. The
license was in safekeeping from March 26, 2008 through March 26, 2011. March 26, 2011 Quinn learned of the favorable
Commonwealth Court ruling and therefore filed an application for another year’s extension. He paid $5,000.00 to do this and his
license was extended to March 26, 2012. Concurrent with this action by Quinn, the City sought allocatur to the Commonwealth
Court ruling that the City must issue his permit. Thus relief was not yet in sight for Quinn.

As time dragged on, Quinn become frustrated with the process and despaired of ever opening the tavern. Therefore, around
Christmas 2011, he told his family he was abandoning his effort to open the tavern. However, his son, Jared, expressed an interest
in continuing with the project. The elder Quinn agreed and sold JMQ1 to Jared for $1.00. No notice of this was given to the Board
nor were corporate formalities observed.

After the allocatur was denied, the Board sent a letter to the elder Quinn, on or about January 20, 2012, advising him that the
safekeeping period for the license would expire on March 26, 2012 and that for payment of an additional $5,000.00 he can extend
the period for 1 year.

Quinn, having divested himself of the corporation, ignored the letter and did not tell Jared about it. Thus nothing was done.
On April 12, 2012, the Board advised Quinn that the license had been revoked. The Board sent a copy of this non-renewal letter

to Quinn’s attorney of record, Louis Caputo, Esquire, who, on Quinn’s behalf filed an Appeal with the Board. That appeal was
denied and has now come before me.

ANALYSIS
The April 12, 2012 letter from the board in pertinent part advised Quinn that the safekeeping period had expired; the license is

revoked effective March 26, 2012 and he may have an appeal if sought within 20 days.
After that hearing, the Board upheld the revocation based on the legal theory advanced in Cook v. Unemployment Compensation

Board of Review, 671 A.2d 1130 (Pa. 1996). It specifically emphasized language from Cook as follows:

“Where an appeal is not timely because of non-negligent circumstances, either as they relate to Appellant or his counsel,
and the Appeal is filed within a short time after the Appellant or his counsel learns of and has an opportunity to
address the untimeliness, and the time period which elapses is of very short duration, and Appellee is not prejudiced
in the delay, the Court may allow an Appeal nunc pro tunc.”

Counsel for Quinn pointed out that the aforesaid case involved the Pennsylvania Unemployment Compensation Board
of Review and not the Liquor Control Board. Second, it would be difficult to find any prejudice suffered by the Board, in
contrast to the prejudice to an independent party, like an employer or claimant in an unemployment case, which could incur actual
monetary losses.

Further, the time elapsed from April 12, 2012 to May 2, 2012, the date of the Appeal, is 20 days. Thus, I believe that Quinn has
met the timeliness burden both as to prompt action and short duration between the notice and the filing.

Obviously, the issue is the impact of the elder Quinn’s ignoring the January 21, 2012 letter. That letter was received as a Board
Exhibit attached to the record made before the Administrative Judge. The Board has argued that Cook is controlling and the elder
Quinn’s inaction cannot be considered non-negligent. In opposition, Quinn has cited two Philadelphia cases in support of an expan-
sive reading of Cook and the question of negligence see 184 W. Olney Enterprise v. Pa. Liquor Control Board, Philadelphia Common
Pleas, 2006 Philadelphia Court of Common Pleas Lexis 346 and 332 A.M.R. LLC v. Pennsylvania Liquor Control Board, 2010
Philadelphia Court of Common Pleas Lexis 75..
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Of interest to me is the concept of prejudice expressed in Cook. As noted above the Board cannot be prejudiced by inaction
while an employer or claimant in an unemployment context can be. Thus, Cook isn’t as all-encompassing as the Board would think.
Further, after 5 frustrating years of seeing the wheels of justice clank ever so slowly and the payment of $35,000 merely to keep
the license alive, after paying $36,000 for it, I see prejudice to Quinn by the course of events here, particularly when a matter of
20 days or less is involved. Further due to the pending petition for allocatur, Quinn was in “never-never” land with respect to use
of the building (R. 14)

Of interest to me also is the fact that the revocation was learned of by Quinn because its lawyer received a copy thereof. Of
equal interest is the fact that the lawyer did not receive a copy of the critical January 21, 2012 letter which advised of the
impending expiration. The record reflects that Mr. Caputo had been Quinn’s lawyer throughout this matter. See Record at pgs.
7, 8, 10, 14.

It therefore suggests a failure by the Board to notify Quinn’s counsel about the impending forfeiture affecting the license.
Attorney Caputo should have been copied with the letter of January 20, 2012.

Current legal philosophy and good sense dictate that when a lawyer is retained by a client to deal with the LCB or another
Administrative Agency, that lawyer should be advised of the progress of the case and should receive copies of all correspondence
sent to the client – here licensee. Indeed ethical violations occur when attorneys on the “other side” of a matter circumvent coun-
sel and try to deal directly with the client. The Board did notify the attorney in this case with respect to the non-renewal of the
license, but not with the critical notice of January 21, 2012 and the far reaching impact of non-response to it. Further, the
Pennsylvania Administrative Code at Section 31.26, Service on Attorneys, provides that:

“Where an attorney has filed an appearance on behalf of a client, a notice or other written communication required
to be served upon or furnished to the client shall also be served upon or furnished to the attorney…”

Here, the Board failed to notify Attorney Caputo and thus a breakdown in its procedures occurred. See also City of Philadelphia
v. Workers Compensation Appeal Board (operacz), 706 A.2d 1292 (1998 Pa. Cmwlth.). The Board’s failure to notify Attorney Caputo
removes this case from the Ambit of Cook and the Board’s failure to follow proper administrative procedures was prejudicial
to Quinn.

For all the foregoing, I find in favor of Quinn and against the Board and order the license to be renewed on payment of all appro-
priate fees.

O’Reilly, J.
Date: April 2, 2013

Gary M. Jackson v. Danielle Drew
and

Gary M. Jackson v. Brian Meanor
Motor Vehicle—Consolidation

No. GD-12-008737, GD-12-008741. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—April 24, 2013.

OPINION
AND ORDER OF COURT

Plaintiff ’s Motion to Consolidate is the subject of this Opinion and Order of Court. On October 14, 2010, plaintiff sustained
injuries in a two-car collision. The injuries included headaches, cervical strain, sprain with right shoulder pain, lumbar strain and
sprain, and right knee sprain.

While improving but still being treated, plaintiff was rear-ended in an automobile accident on January 28, 2011. Plaintiff alleges
that as a result of this second accident, all injuries sustained in the October 14, 2010 accident were exacerbated. In addition, in
April 2012, it was determined that plaintiff also suffers from a left shoulder rotator cuff tear, which condition may be medically
linked to one, the other, or both accidents.

Plaintiff seeks to consolidate because if the lawsuits are tried separately, in the first lawsuit, the defendant will be
attempting to show that the second accident caused any injuries experienced after the second accident, while the defendant
in the second lawsuit will be attempting to establish that plaintiff ’s current medical condition was caused mostly by the acci-
dent which is the subject of the first lawsuit. Thus, because of the finger pointing, plaintiff might not be adequately compen-
sated for her injuries.

Under Pa.R.C.P. No. 213, a court may consolidate actions pending in the same county which involve “a common question of law
or fact or which arise from the same transaction or occurrence”:

(a) In actions pending in a county which involve a common question of law or fact or which arise from the same
transaction or occurrence, the court on its own motion or on the motion of any party may order a joint hearing or
trial of any matter in issue in the actions, may order the actions consolidated, and may make orders that avoid unnec-
essary cost or delay.

Defendant Danielle Drew opposes the Motion to Consolidate. She states that I am barred from consolidating these lawsuits
under a ruling of the Pennsylvania Superior Court in Kalker v. Moyer, 921 A.2d 21 (Pa. Super. 2007).

In Kalker, the accidents happened in different counties. Joinder was sought under Pa.R.C.P. No. 2229(b) which reads as follows:

Rule 2229. Permissive Joinder

(b) A plaintiff may join as defendants persons against whom the plaintiff asserts any right to relief jointly, severally,
separately or in the alternative, in respect of or arising out of the same transaction, occurrence, or series of transac-
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tions or occurrences if any common question of law or fact affecting the liabilities of all such persons will arise in
the action.

The Court did not permit the joinder because the two accidents occurring in two different counties seven months apart were not
part of a “series of transactions or occurrences” which may be joined in one county.

Under Rule 2229(b), joinder is permitted only if both of the following requirements are met: the lawsuits arose out of the same
series of transactions or occurrences and a common question of law or fact affecting the rights to relief of all such persons will
arise in the action.

Under Rule 213(a), on the other hand, consolidation is permitted upon a showing of either a common question of law or fact or
a showing that the actions arise from the same transaction or occurrence.

In this litigation, there is a common question of fact, namely what injuries were caused by which accident. Since the actions
involve a common question of fact, and since the interests of justice are served by having both lawsuits tried at the same time by
the same fact finder, I am granting Plaintiff ’s Motion to Consolidate.

ORDER OF COURT
On this 24th day of April, 2013, it is hereby ORDERED that Plaintiff ’s Motion to Consolidate is granted, and the actions at

GD-12-008737 are consolidated with the actions at GD-12-008741.

BY THE COURT:
/s/Wettick, Jr., J.

Commonwealth of Pennsylvania v.
Matthew Hawkins

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing—(Discretionary Aspects)—Co-Conspirator Liability—
Proof of Non-Licensure—Court Request for Remand—Identification

No. CC 201109434. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—March 7, 2013.

OPINION
The defendant, Matthew Hawkins, was charged at CC:201109434 with one count of Robbery - Serious Bodily Injury, 18 Pa.C.S.A.

§3701 (a)(1)(ii); one count of Criminal Conspiracy, 18 Pa.C.S.A. §903; one count of Person Not to Possess, Use, etc. a Firearm, 18
Pa. C.S.A. §6105(a)(1); and three counts of Recklessly Endangering Another Person, 18 Pa.C.S.A. §2705. These convictions arose
from an incident where the defendant, along with two other men, robbed a couple and their child. A non-jury trial was held before
this court on May 9-10, 2012, after which the defendant was found guilty on all counts. After a presentence investigation was held,
this court sentenced defendant to five to twenty years on the robbery count and a consecutive four to twenty year sentence on the
charge of criminal conspiracy, with no further penalty on the remaining counts. This court denied defendant’s Post-Sentence
Motion, and defendant timely filed a Notice of Appeal.

In his Concise Statement of Matters Complained of on Appeal, the defendant raises a number of issues related to the sufficiency
of the evidence supporting his convictions. When reviewing a challenge to the sufficiency of the evidence, the Superior Court will
apply the following standard of review:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
[trier] of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to
believe all, part or none of the evidence.

Commonwealth v. Hansley, 24 A.3d 410, 416 (Pa. Super. 2011) appeal denied, 32 A.3d 1275 (Pa. 2011).
During the trial, victim Goshay testified that the defendant entered her house to purchase candy and began acting suspi-

ciously. Non-Jury Transcript, hereinafter “N.T.” at 16-18. Defendant was given the change from his purchase, but prior to leav-
ing, two other men entered her home with guns and wore bandanas to cover their faces. N.T. at 17-19. Goshay testified that she
immediately ran upstairs, and that the defendant was instructed by the men to “go grab her.” N.T. at 20-21. When Goshay
returned downstairs, she saw that one of the perpetrators had brandished a shotgun and was pointing the gun at Anger, the
father of Goshay’s baby, while the perpetrator with the handgun was pointing it at their child. N.T. at 22-24. The perpetrator
with the shotgun demanded money and rummaged through Anger’s pockets, while Goshay offered the men other items, includ-
ing a debit card. N.T. at 24-25. Goshay testified that the perpetrator with the shotgun pulled down his mask at some point,
allowing her to see the profile of the man’s face, and identified the man known as “Face” to be the co-defendant, Chaz Hawkins.
N.T. at 43, 28. Goshay further stated that the perpetrator who had pointed the gun at her child was referred to as “D-Bo”, and
that his mask had fallen, allowing her to see the entirety of his face. N.T. at 28-31. Goshay identified “D-Bo” as the other co-
defendant, Devon Harris. N.T. at 31. Goshay testified that the defendant acted “fidgety and goofy” and that he appeared to be
laughing at the situation. N.T. at 33. She further testified that the defendant had followed her upstairs when she went to
retrieve her debit card, and that he was holding a silver gun (though it was not pointed at her). N.T. at 33-34. As all three men
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left her residence, Chaz Hawkins, the co-defendant with the shotgun, pointed the gun at Goshay and her family. N.T. at 35.
Goshay admitted that she feared for her life during the entirety of the incident, and thought that she was going to lose her
child. N.T. at 31-32. Goshay later explained that although she did not write down the perpetrators’ nicknames in her written
statement to the police, she told the police about their nicknames. N.T. at 44, 66-68. Furthermore, Goshay explained that
although she had told the police that she did not know the defendant prior to the incident, she later realized that she had
previously seen him in the neighborhood. N.T. at 41-42, 49-50, 59.

Anger testified that after the defendant entered their home and asked him a few questions, the other two perpetrators entered
the home minutes later and brandished guns. N.T. at 78-80. As Anger stated, “[t]he defendant holding a shotgun pushed me against
the wall, put the gun to my stomach, went in my pockets, grabbed the money.” N.T. at 80. Anger explained that the man identified
himself as “Face” and questioned Anger about his Homewood tattoo; while the two spoke, the bandana fell, which allowed Anger
to see the perpetrator’s face. N.T. at 81. Anger identified the co-defendant Chaz Hawkins as this man. N.T. at 81-82. Additionally,
Anger identified the other co-defendant as Devon Harris. N.T. at 83. Anger testified that the defendant and his co-conspirators took
approximately one hundred to one hundred and fifty dollars and Goshay’s debit card during the course of the robbery. N.T. at 82.
Anger further testified that on the day following the incident, he went to the police station and identified the defendant from a photo
array of potential perpetrators. N.T. at 84-85, 145-149.

Detective Sergeant Anthony Topolnak (“Topolnak”) testified that he investigated the robbery and interviewed both Goshay and
Anger. N.T. at 104. Topolnak explained that during the course of their investigation, two juveniles were found nearby and matched
the description of the perpetrators, but these individuals were ultimately cleared. N.T. at 105. Based on the nicknames provided by
the victims, the officers investigated co-defendant Devon Harris. N.T. at 106. Upon arriving at Harris’ home approximately six
hours after the robbery, the police discovered all three co-defendants and determined that they matched the description of the
perpetrators, and all three were taken into custody. N.T. at 106-08.

Based on the aforementioned facts, when viewed in a light most favorable to the Commonwealth as the verdict winner, it
is clear that the evidence was sufficient to sustain the defendant’s conviction of criminal conspiracy. Defendant claims that
the Commonwealth failed to provide evidence that he had entered into an agreement with his co-defendants, Chaz Hawkins
and Devon Harris. Although the Commonwealth must prove unlawful intent, an agreement between co-conspirators, and an
act in furtherance of a conspiracy to support such a conviction, this can be done by circumstantial evidence. 18 Pa.C.S.A.
§903(a). “Because it is difficult to prove an explicit or formal agreement to commit an unlawful act, such an act may be
proved inferentially by circumstantial evidence, i.e., the relations, conduct or circumstances of the parties or overt acts on
the part of the co-conspirators.” Commonwealth v. Spotz, 756 A.2d 1139, 1162 (Pa. 2000). Based on the facts, it is clear that
the three men acted in concert. The defendant first entered the home, followed by his two co-defendants who were armed
and wearing masks. At no time did the defendant attempt to intervene and he did not appear to be frightened like the vic-
tims. According to Goshay, the defendant was laughing during the duration of the robbery. Additionally, the defendant left
the home with the two armed men. Based on their conduct, it is obvious that the three men were working together. Moreover,
as the men had both the unlawful intent to rob the victims and also committed a number of overt acts by entering the home
and taking property belonging to the victims, it is clear that the Commonwealth proved all of the elements of criminal con-
spiracy. As such, the defendant’s conviction of criminal conspiracy is proper.

Next, the defendant asserts that the evidence was insufficient to support his three convictions of recklessly endangering
another person, as he never harmed or threatened any of the victims. Although the defendant did not personally harm or
threaten the victims, his co-conspirators pointed guns at the victims, including a five-month-old child, and demanded
money.

The general rule of law pertaining to the culpability of conspirators is that each individual member of the conspiracy
is criminally responsible for the acts of his co-conspirators committed in furtherance of the conspiracy. The co-con-
spirator rule assigns legal culpability equally to all members of the conspiracy. All co-conspirators are responsible for
actions undertaken in furtherance of the conspiracy regardless of their individual knowledge of such actions and
regardless of which member of the conspiracy undertook the action.

Commonwealth v. Hannibal, 753 A.2d 1265, 1274 (Pa. 2000). As such, as long as it can be proven that the defendant and/or one
or more of his co-conspirators “engage[d] in conduct which place[d] another person in danger of death or serious bodily
injury”, his conviction should be upheld for each count of reckless endangerment. 18 Pa.C.S.A. § 2705. Here, the defendant’s
co-conspirators pointed guns at Anger, Goshay, and their infant child. Additionally, both Anger and Goshay testified that they
feared for their lives. As such, the defendant committed three counts of recklessly endangering another person. See
Commonwealth v. Rivera, 503 A.2d 11, 13 (Pa. Super. 1985) (wherein, the court found sufficient evidence of reckless endan-
germent of another person where the robbers pointed a gun at their victims, as the victims were “in ‘actual’ danger, not merely
‘apparent’ danger[.]”).

Additionally, the defendant claims that the evidence was insufficient to support his conviction of robbery, as the testimony
of the victims was inconsistent. This claim is not a proper sufficiency claim, but instead is a challenge to the weight of the
evidence. “Questions concerning inconsistent testimony and improper motive go to the credibility of the witnesses.”
Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004). As the defendant is raising a weight of the evidence claim regarding
his robbery conviction, he asserts that there is sufficient evidence to sustain his conviction in this regard. “A true weight of the
evidence challenge concedes that sufficient evidence exists to sustain the verdict but questions which evidence is to be
believed.” Commonwealth v. Lewis, 911 A.2d 558, 566 (Pa. Super. 2006) (citation omitted). However, assuming arguendo that
defendant had properly raised a sufficiency of the evidence claim regarding his robbery conviction, this claim would be merit-
less. Defendant’s conviction of robbery was proper, as he and his co-conspirators put the victims in fear of “immediate serious
bodily injury” during the course of committing a theft. 18 Pa.C.S.A. §3701 (a)(1)(ii); see also Commonwealth v. Gillard, 850 A.2d
1273, 1276 (Pa. Super. 2004) (holding that “[a]ppellant’s physical act of waving the victims to the back of the room with his gun
and requiring that they remain facing the back wall was sufficiently threatening to satisfy the essential element of the robbery
statute.”).

Lastly, upon a review of the transcript, it appears that there was no evidence presented to substantiate defendant’s conviction
of carrying a firearm without a license. 18 Pa. C.S.A. §6105(a)(1). The trial court opines that it would be appropriate to vacate the
guilty verdict on that count, and the court would do so itself if it had the jurisdiction to act in this regard.
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Defendant next alleges that the verdicts were against the weight of the evidence. The Superior Court has stated that, in assess-
ing a claim that the verdict is against the weight of the evidence, the Court’s review is limited:

Our scope of review for such a claim is very narrow. The determination of whether to grant a new trial because the
verdict is against the weight of the evidence rests within the discretion of the trial court, and we will not disturb
that decision absent an abuse of discretion. Where issues of credibility and weight of the evidence are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial
court. The weight to be accorded conflicting evidence is exclusively for the fact finder, whose findings will not be
disturbed on appeal if they are supported by the record. A claim that the evidence presented at trial was contradic-
tory and unable to support the verdict requires the grant of a new trial only when the verdict is so contrary to the
evidence as to shock one’s sense of justice. It must be emphasized that it is not for this Court or any appellate court
to view the evidence as if it was the jury. Our purview is extremely limited and is confined to whether the trial court
abused its discretion in finding that the jury verdict did not shock its conscience. Thus, appellate review of a weight
claim consists of a review of the trial court’s exercise of discretion, not a review of the underlying question of
whether the verdict is against the weight of the evidence.

Commonwealth v. Santiago, 980 A.2d 659, 663-64 (Pa. Super. 2009) (internal citations omitted).

Here, upon a review of the above facts, defendant’s claims that the verdicts were against the weight of the evidence are with-
out merit. In the defendant’s first weight of the evidence claim, he argues that Goshay sold them cigarettes immediately following
the incident, indicating that she was not afraid, and that her actions were inconsistent with someone who was being robbed. During
trial, the following exchange occurred between Goshay and counsel.

Q. What happened after this incident? I mean, at some point, you said you gave them some cigarettes?

A. Out of my freezer.

Q. Do you remember what type of cigarettes they were?

A. Newport King’s, and I gave them the change. Like, it was a lot of silver change. They had no pennies. When I gave
him the cigarettes, because the change was on top of the freezer and the cigarettes were in the freezer, so I gave them
to him at the same time and he just dumped them in his pocket.

N.T. at 32. It does not appear that Goshay testified that she sold the cigarettes to the perpetrators; rather, her statement indicates
that she gave the cigarettes to the men, in addition to some change that was found on top of her fridge, which may or may not have
been the change from the defendant’s transaction when he originally purchased candy. This is consistent with her testimony that
she was in fear for her life and offered the men a number of items so that they would leave. Regardless, the defendant has failed
to assert a proper weight of the evidence claim, as this court determined that Goshay was a credible witness. “[I]t is the responsi-
bility of the trier of fact to assess the credibility of the witnesses and weigh all of the evidence presented. In doing so, the trier
of fact is free to believe all, part, or none of the evidence.” Commonwealth v. James, 46 A.3d 776, 779 (Pa. Super. 2012) (internal
citations omitted).

The defendant next argues that the testimony of the victims was inconsistent and was against the weight of the evidence, based
on the fact that Anger gave similar, though inconsistent, nicknames for one of the co-conspirators in his communications with
police. This claim is also without merit. At trial, Anger explained that although he had written the nickname “Doe Boy” in his sworn
statement, he was actually referring to “D-Bo.” N.T. at 99. Additionally, it is relevant that both Goshay and Anger were able to
positively identify the defendant at trial. During the robbery, the defendant chose not to wear a mask, and both Anger and Goshay
could see his face. Moreover, Anger was able to make an out-of-court identification of the defendant, based on the photo arrays
presented to him on the day following the crime. “Out-of-court identifications are relevant … particularly when they are given
without hesitation shortly after the crime while memories were fresh.” Commonwealth v. Orr, 38 A.3d 868, 874 (Pa. Super. 2011)
appeal denied, 54 A.3d 348 (Pa. 2012). In this case, both the in-court and out-of-court identifications are sufficient to support the
defendant’s convictions. This court found the victims to be credible witnesses who were capable of making positive identifications
of the defendant.

Next, the defendant claims that his verdict was against the weight of the evidence based on the fact that two other individuals
were investigated as possible perpetrators of the crime. Again, the defendant’s claim is meritless. Although two teenagers were
investigated, Detective Topolnak testified that those individuals were cleared by the officers. When Topolnak entered co-defendant
Devon Harris’s home approximately six hours after the incident, he found the defendant and co-defendant Chaz Hawkins. The fact
that these three men were found together near the scene of the crime is more consistent with the victims’ testimonies that they
were robbed by three men, and not two. Further, defendant has provided no evidence that these two teenagers are related in any
way to these crimes.

Based upon the credibility assessments and the evidence presented, these claims lack merit, and this court did not abuse its
discretion in denying defendant’s weight of the evidence claim.

Finally, the defendant challenges the discretionary aspects of his sentence, claiming that each of his sentences were outside
of the guidelines. The Superior Court reviews the discretionary aspects of sentencing under the following standard:

Challenges to the discretionary aspects of sentencing do not entitle an appellant to review as of right. An appellant
challenging the discretionary aspects of his sentence must invoke this Court’s jurisdiction by satisfying a four-part
test: (1) whether appellant has filed a timely notice of appeal, see Pa.R.A.P. 902 and 903; (2) whether the issue was
properly preserved at sentencing or in a motion to reconsider and modify sentence, see Pa.R.Crim.P. [720]; (3)
whether appellant’s brief has a fatal defect, Pa.R.A.P. 2119(f); and (4) whether there is a substantial question that the
sentence appealed from is not appropriate under the Sentencing Code, 42 Pa.C.S.A. §9781 (b). Objections to the
discretionary aspects of a sentence are generally waived if they are not raised at the sentencing hearing or in a motion
to modify the sentence imposed.

The determination of what constitutes a substantial question must be evaluated on a case-by-case basis. A substantial
question exists only when the appellant advances a colorable argument that the sentencing judge’s actions were
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either: (1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms
which underlie the sentencing process.

As to what constitutes a substantial question, this Court does not accept bald assertions of sentencing errors. An appel-
lant must articulate the reasons the sentencing court’s actions violated the sentencing code.

Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010) (internal citations and quotation marks omitted).

On the face of his Concise Statement of Matters Complained of on Appeal, it is unclear whether the defendant has raised
a substantial question. Defendant avers that his minimum sentences are within the standard range, and that his maximum
sentences are within the statutory limits. As a result, he has failed to raise a substantial question. “[T]his Court has held that
a challenge to the excessiveness of a sentence fails to state a substantial question where the sentence is within the statutory
limits. As this sentence is within the statutory limits, we find no substantial question.” Commonwealth v. Johnson, 666 A.2d
690, 692 (Pa. Super. 1995).

Even if this court were to find that the defendant raised a substantial question, his argument is meritless. Prior to sentenc-
ing, this court had the opportunity to review the defendant’s pre-sentence report and the behavior clinic evaluations. N.T.,
08/15/12, at 11. Defense counsel also spoke regarding the defendant’s mental health issues and health concerns. N.T. at 4. Thus,
the record reflects that this court took into account all relevant factors prior to the imposition of defendant’s sentence. See
Commonwealth v. Devers, 546 A.2d 12, 18 (Pa. 1988) (stating that, “[w]here pre-sentence reports exist, we shall continue to
presume that the sentencing judge was aware of relevant information regarding the defendant’s character and weighed those
considerations along with mitigating statutory factors.”) . This court also considered the guidelines, and the defendant’s min-
imum sentence was within the guidelines. As such, based on the facts and circumstances of the case, the defendant’s sentence
was reasonable and appropriate. See Commonwealth v. Walls, 926 A.2d 957, 967 (Pa. 2007) (finding that the defendant’s
sentence was legally permissible where “the sentencing court considered the guidelines, but departed therefrom for reasons
that were not foreclosed by the law.”).

March 7, 2013

Commonwealth of Pennsylvania v.
Kevin Harris

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Inconsistent Testimony

No. CC 201110023. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—March 8, 2013.

OPINION OF THE COURT
The defendant, Kevin Harris, was charged by criminal information with the following: At count 1, Robbery-Inflict Serious

Bodily Injury (18 Pa. C.S.A. § 3701 A(1); at count 2, Robbery-Inflict Serious Bodily Injury (18 Pa. C.S.A. § 3701 A(1); and, at count 3,
Criminal Conspiracy-Robbery-Inflict Serious Bodily Injury (18 Pa. C.S.A. § 903(c). The defendant waived his right to a jury trial
and proceeded to a to a non-jury trial before this Court on April 5, 2012. The Commonwealth Nolle Prossed the Robbery charge at
count 1 prior to the commencement of trial. At the conclusion of the evidence, the Court adjudged the defendant guilty of the
remaining counts.

The defendant was sentenced on July 3, 2012 to not less than thirty (30) nor more than sixty (60) months at count 1 to be
followed by 3 years probation. The same sentence was imposed at Count 3 to be concurrent with the sentence at Count 2. Post-
Sentence Motions were filed and denied. The defendant filed a Notice of Appeal and, pursuant to this Court’s Order, a Concise
Statement of Matters Complained of on Appeal in which he identified the following claims:

1. That the evidence was insufficient to support the guilty verdict because the testimonies of the victims were
“inconsistent and implausible”;

2. That the verdict was against the weight of the evidence; and

3. That the sentence was excessive.

When addressing a challenge to the sufficiency of the evidence, a Court must be evaluated upon the entire trial record. All of
the evidence must be read in the light most favorable to the Commonwealth and it is entitled to all reasonable inferences arising
therefrom. The effect of such a motion is to admit all the facts which the Commonwealth’s evidence tends to prove. In order for a
trial court to properly grant a criminal defendant’s motion in arrest of judgment on the ground of insufficient evidence, “it must
be determined that accepting all of the evidence and all reasonable inferences therefrom, upon which, if believed [the verdict could
properly have been based], it would be nonetheless insufficient in law to find beyond a reasonable doubt that the [defendant] is
guilty of the crime charged. Commonwealth v. Blevins, 309 A.2d 421, 422 (Pa. 1973).” Commonwealth v. Meadows, 369 A.2d 1266,
1268 (Pa. 1977).

The Meadows Court went on to emphasize that a trial judge’s authority over a nonjury verdict is no greater than the
authority of a judge over a jury verdict. Id. at 1268 n. 5. In Commonwealth v. Nock, 606 A.2d 1380, 1383 (Pa. Super. 1992).the
Court held:

[A] judge’s role during a non-jury trial is not equivalent to his or her role with respect to post-trial motions. During
trial, the province of a trial judge sitting without a jury is to do what the jury is required to do, namely, consider all
the evidence; reconcile contradictions and discrepancies in the testimony, if possible; dismiss what is incredible; and,
from all that is presented, assemble a logical, continuous account which rings with verisimilitude, appeals to
reason and convinces the judgment that the controverted event occurred in that and in no other manner.
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With respect to post-trial motions, however, the trial judge’s role is to consider and rectify, if necessary, alleged
trial errors. When considering a post-verdict motion in arrest of judgment or the granting of a new trial, “the
trial court cannot alter the verdict based upon a redetermination of credibility or a re-evaluation of evidence.
at 1384.

The defendant’s claim that the evidence was not sufficient is based solely on his contention that this Court erred in its credibility
determinations. This claim is without merit as the witnesses upon whose testimony this Court relied were credible. This Court had
the opportunity to observe their demeanor as they testified and to weigh their testimony against the physical evidence and the
testimony of other witnesses. Based upon those consideration, the Court found their testimony credible and found that credible
testimony sufficient to establish each element of the offense charged beyond a reasonable doubt.

Similarly, the claim that the verdict is without the weight of the evidence is without merit. When reviewing a claim that the
verdict was against the weight of the evidence, it must be remembered that “The weight of the evidence is exclusively for the finder
of fact who is free to believe all, part, or none of the evidence and to determine the credibility of the witnesses. An appellate court
cannot substitute its judgment for that of the finder of fact. Thus, we may only reverse the jury’s verdict if it is so contrary to the
evidence as to shock one’s sense of justice.” Commonwealth v. Begley, 780 A.2d 605, 619 (2001). The verdict was not contrary to
the evidence; it was wholly consistent with the evidence this court accepted as credible.

The defendant’s challenge to the sentence is likewise meritless. The Court considered the Pre-Sentence Report, the
record of the Trial and those matters raised by counsel at sentencing and fashioned an appropriate sentence, one well within
the standard range of the sentencing guidelines. The “mitigating factors” that the defendant offered were not sufficient to
convince this Court that a mitigated range sentence was appropriate. For these reasons the judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, A.J.

Date: March 8, 2013

Commonwealth of Pennsylvania v.
Lafayette M. Moreland

Criminal Appeal—PCRA—Coram Nobis—Time Barred—Not Serving a Sentence

No. CC 200102216. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—March 19, 2013.

OPINION
On March 2, 2004, Defendant Lafayette Moreland pled guilty before this Court at CC No. 200102216 to one count of Possession

with Intent to Deliver a Controlled Substance, as well as two related counts. Defendant was sentenced to 9 to 23 months incar-
ceration and 5 years probation for the first count, with no further penalty at the remaining counts. Defendant was represented
by Stephen D. Collafella, Esq., and no direct appeal or post-sentence motion was taken from this judgment of sentence. On May
23rd, 2006, Defendant, though counsel Robert O. DelGreco, Jr., Esq., filed a Motion to Terminate Probation, which was granted
by this Court.

On June 15, 2010, Defendant pled guilty in the United States District Court for the Western District of Pennsylvania to one count
of Conspiracy to Distribute and Possess with Intent to Distribute 50 grams or more of crack cocaine. The Hon. David S. Cercone
issued a Memorandum Order and Tentative Findings and Rulings on September 1st, 2010, noting that Defendant’s status as a
career criminal was based upon his conviction and sentence in the matter previously before this Court; and on September 3rd,
2010, Defendant was sentenced to a term of incarceration of 240 months.

On September 27th, 2012, Defendant, represented by Robert X. Medonis, Esq., filed a Petition for Writ of Coram Nobis with
this Court, claiming ineffectiveness of counsel (Attorney Colafella) in regard to the guilty plea before this Court, which was
subsequently used to enhance his federal sentence from a 10-year mandatory minimum to a 20-year mandatory minimum.
After an order from this Court, the Commonwealth timely filed response and a Motion to Dismiss the Petition. This Court
issued an Order on October 17th, 2012, giving the Defendant the Court’s Notice of Intent to Dismiss the Petition for Writ of
Coram Nobis.

Attorney Medonis passed away on November 5th, 2012, and the Court granted Defendant’s pro se Motion to Extend Time to
Respond to the Notice of Intent to Dismiss. Charles R. Pass, III, Esq. was appointed as counsel for the Defendant. On February 4th,
2013, Defendant, through Attorney Pass, timely filed a Response to the Notice of Intent to Dismiss the Petition for Writ of Coram
Nobis. Upon review of the Defendant’s response, on February 6th, 2013 this Court issued an order dismissing the Petition for Writ
of Coram Nobis, on the grounds that it was time-barred under the Post-Conviction Relief Act. On February 12th, 2013, Defendant
filed notice of appeal to the Superior Court of Pennsylvania, and was ordered by this Court to file a concise statement of errors
complained upon appeal, pursuant to Pa. R.A.P. 1925(b).

Through Attorney Pass, Defendant timely filed a Concise Statement on February 22nd, 2013, and the following alleged error is
taken verbatim therefrom:

Whether the Court of Common Pleas erred and/or abused its discretion in denying/dismissing Defendant’s September
27th, 2012 Petition for Writ of Coram Nobis?

This Court now issues opinion on the matter pursuant to Pa. RA.P. 1925(b).

The Defendant’s Petition for Writ of Coram Nobis is actually a Post-Conviction Relief Act (PCRA) Petition. It is well-settled
that a petition or motion which is filed after the thirty days during which a trial court retains jurisdiction to amend its orders is
considered a PCRA petition, regardless of how it is titled. See e.g. Commw. v. Wrecks, 931 A.2d 717, 720 (Pa. Super. Ct. 2007);
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Commw. v. Guthrie, 749 A.2d 502 (Pa. Super. Ct. 2000); Commw. v. Vega, 754 A.2d 714, 719 (Pa. Super. Ct. 2000). The Defendant
was sentenced on March 2nd, 2004, and no direct appeal or post-sentence motion was filed; therefore the Petition for Writ of
Coram Nobis, which was filed over 8 years after sentencing, may only be disposed of under the rules and requirements of the
PCRA. This procedural law was upheld in Commonwealth v. Fiori, in which the Pennsylvania Superior Court held that the
common-law writ of coram nobis does not survive post-sentence review absent compliance with PCRA eligibility requirements.
665 A.2d 1185 (Pa. Super. Ct. 1995).

Since the Defendant’s Petition must comport with the rules and requirements of the PCRA, the Defendant is therefore not enti-
tled to relief because (1) the Defendant was, at the time of filing, no longer serving a sentence for the related crime, and because
(2) the Petition is time-barred.

Under the PCRA, a petitioner must prove that at the time of filing, he was “currently serving a sentence of imprisonment,
probation, or parole for the crime; awaiting execution of a sentence of death for the crime; or serving a sentence which must expire
before the person may commence serving the disputed sentence.” 42 Pa. C.S.A. § 9543(a)(1). The Defendant was granted a
substantial amount of time credit on his sentence, and on May 23rd, 2006, this Court terminated the Defendant’s probation.
Therefore, his Petition is moot, since his sentence had expired and he was no longer serving the sentence for which relief was
requested. See Commw. v. Hayes, 596 A.2d 195 (Pa. Super. Ct. 1991) (appellant not eligible for PCRA relief if sentence of proba-
tion was fully served or had expired prior to filing of petition).

Furthermore, any petition filed under the PCRA “shall be filed within one year of the date the judgment becomes final,
unless the petition alleges and the petitioner proves” one of three exceptions: (1) that the failure to raise the claim previously
was “the result of interference by government officials with the presentation of the claim in violation of the Constitution or
the laws of this commonwealth or the Constitution or laws of the United States”; (2) the facts upon which the claim is pred-
icated “were unknown to the petitioner and could not have been ascertained by the exercise of due diligence”; or (3) “the
right asserted is a constitutional right that was recognized by the Supreme Court of the Untied States or the Supreme Court
of Pennsylvania after the time period provided in this section and has been held by the court to apply retroactively.” 42 Pa.
C.S.A. § 9545(b)(1).

The Defendant was sentenced on March 2nd, 2004, and because no post-sentence motions or appeals were filed, his sentence
became final 30 days later, on or about April 2nd, 2004. The Defendant then had one year, until approximately April 2nd, 2005, to
file a timely PCRA petition; the instant petition was not filed until more than 7 years after the Defendant’s sentence became final.
Since the Petition does not argue or prove by any standard that the Defendant’s claim falls under one of the three exceptions to the
time-bar requirement, the Petition is therefore time-barred.

Based upon the foregoing, Defendant’s issue raised as matters complained upon appeal is deemed without merit.

BY THE COURT:
/s/Zottola, J.

Commonwealth of Pennsylvania v.
Kabir Buhari

Criminal Appeal—PCRA—Not Serving a Sentence—Not Eligible for Relief—Deportation

No. CC 200314643, 200404175. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—March 13, 2013.

OPINION
The Defendant has appealed nunc pro tunc from this Court’s Order of December 1, 2011, which treated his Petition for Writ of

Error Coram Nobis as a Post-Conviction Relief Act Petition and dismissed it without a hearing. A review of the record reveals that
because the Defendant is no longer serving a sentence before this Court, he is ineligible for collateral relief and this appeal must
be quashed.

The Defendant was charged at the above-captioned informations with Manufacture, Delivery or Possession with Intent to
Manufacture or Deliver a Controlled Substance,1 Intent to Possess a Controlled Substance by a Person Not Registered2 and
Carrying a Loaded Weapon.3 On July 27, 2004, he appeared before this Court and pled guilty to both Intent to Possess charges and
the weapons charge, the Manufacturing charge having been withdrawn by the Commonwealth. He was immediately sentenced to
consecutive terms of probation of one (1) year at each charge. No direct appeal was taken.

On October 11, 2011, the Defendant filed a Petition for Writ of Error Coram Nobis, seeking to raise claims of ineffectiveness in
conjunction with his 2004 guilty plea. Because the Defendant’s terms of probation had expired and he was no longer serving a
sentence, he was ineligible for Post-Conviction relief. As such, this Court dismissed the Petition on December 1, 2011.

In April, 2012, the Defendant attempted to appeal the Order of December 1, 2011, but failed to perfect a timely appeal. On
January 8, 2012, the Defendant filed a Motion to File Appeal Nunc Pro Tunc, which this Court granted the same day. This
appeal followed. The Defendant now argues that this Court erred in denying his PCRA Petition, because he still faces collateral
consequences from his plea, specifically deportation and the inability to become a citizen.

The Post Conviction Relief Act states, in relevant part:

§9543. Eligibility for relief

(a) General rule – to be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief 
is granted:
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(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

42 Pa.C.S.A. §9543(a).

In Commonwealth v. Williams, 977 A.2d 1174 (Pa.Super. 2009), our Superior Court addressed the question of whether collateral
consequences of a sentence render a petitioner eligible for relief under Section 9543, even after the sentence has expired. The
Court held that a petitioner is not eligible for relief under the Post Conviction Relief Act once he is no longer serving a sentence
of imprisonment, probation or parole, regardless of whether he is being impacted by collateral consequences of his sentence.
Commonwealth v. Williams, 977 A.2d 1174, 1178 (Pa.Super. 2009).

In the instant case, the Defendant avers that he is facing deportation from this Country due to the instant convictions. Despite
failing to appeal at the time of the convictions, he now Claims that his plea was involuntary due to the collateral consequence of
his potential deportation. However, as the Superior Court noted in Williams, “‘the PCRA precludes relief for those petitioners
whose sentences have expired, regardless of the collateral consequences of their sentence.’” Id. at 1176, internal citations omitted.

Because the Defendant’s sentence of probation has expired, this Court does not have jurisdiction under the Post Conviction
Relief Act. The Defendant’s potential deportation is unfortunate for him, but it does not operate to reinstate jurisdiction or other-
wise permit this Court to grant him relief. This claim must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of December 1, 2011 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

March 13, 2013

1 35 P.S. §780-113(a)(30) – one count at CC 200404175
2 35 P.S. §780-113(a)(16) – one count at each information
3 18 Pa.C.S.A. §6106.1(a) – one count at CC 200404175
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In Re H.J. Heinz Company Derivative
and Class Action Litigation

Miscellaneous—Shareholder Derivative—Purported Class Action

Consolidated Case No. G.D. 13-003108. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—April 29, 2013.

MEMORANDUM
A. SUMMARY

In this Memorandum, we consider the Motion to Dismiss filed by the H.J. Heinz Company (hereinafter “Heinz”),1 following the
recommendation of its Special Litigation Committee (hereinafter “SLC”) finding that the litigation is not in the best interest of the
company and its subsequent vote to terminate this action. After consideration of all of the papers filed by the parties to this action
and oral arguments made by counsel, this Court has analyzed the decision of the Heinz Board to terminate this litigation utilizing
the criteria set forth by the Pennsylvania Supreme Court in Cuker v. Mikalauskas, and for the reasons sets forth herein, grants the
Motion to Dismiss.

B. FACTUAL BACKGROUND AND PROCEDURAL POSTURE
This consolidated shareholder derivative and purported class action arises out of a February 13, 2013, Agreement and Plan

of Merger (hereinafter the “Merger Agreement”) pursuant to which affiliates of Berkshire Hathaway Inc. and 3G Capital
(hereinafter the “Buyout Group”) agreed to acquire all of the outstanding Heinz common stock for $72.50 a share in an
approximately $28 billion transaction (hereinafter the “Proposed Merger”). The proposed purchase price of $72.50 a share
represents a 20% premium to Heinz’s closing share price on February 13, 2013, a 19% premium to Heinz’s highest-ever share
price, and a 30% premium to Heinz’s one-year average share price. The Buyout Group additionally agreed to preserve the
name, H.J. Heinz Company, and to maintain Heinz’s headquarters in Pittsburgh. After the Proposed Merger, Heinz will
become a privately held company. The Proposed Merger was reached, in large part due to the efforts of a Transaction
Committee formed by the Board of Directors of Heinz (hereinafter the “Board”) on January 16, 2013 and tasked with offering
strategic advice and recommendations to the Board and managers of Heinz. The Heinz shareholders must approve the
Proposed Merger before it is consummated. The shareholder vote on the Proposed Merger is set to occur tomorrow, on April
30, 2013, at a special shareholders’ meeting.

Beginning on February 15, 2013, nine (9) shareholder class action and/or derivative Complaints were filed in this Court
challenging the Proposed Merger. Three (3) additional shareholder class action and/or derivative Complaints were filed in
the U.S. District Court for the Western District of Pennsylvania. Eight (8) Demand Letters were received by the Board,
requesting the Board to investigate, challenge or remedy alleged breaches of fiduciary duty in connection with the Proposed
Merger.

On March 3, 2013, the Board elected to create an SLC and adopted a Resolution to that purpose stating, as follows:

RESOLVED, that a committee of the Board consisting of Dean R. O’Hare. Lynn C. Swann, Thomas J. Usher and
Michael F. Weinstein (the “Special Litigation Committee”) be, and hereby is, appointed and authorized and directed
to conduct a review of and investigation in response to the Demands, including the allegations, assertions, and
requests for actions contained therein, and to provide a written report to the Board concerning the Special Litigation
Committee’s recommendations with respect to the Demands;…”

SLC Report, Exhibit F. Each individual selected to serve on the SLC is an outside director at Heinz, and each was selected based
on the Board’s decision that his experience would make his input to the SLC invaluable.

The SLC in short order retained the law firms of Schnader Harrison Segal & Lewis LLP (the Pittsburgh office) and Friedman
Kaplan Seiler & Adelman LLP (of New York) as independent counsel tasked with aiding the SLC in its investigation. Both firms
have extensive prior experience working with board members in shareholder derivate lawsuits and advising board members with
respect to fiduciary duties and other governance issues. Neither firm had any prior business relationship with Heinz, the Board
Members, or the Buyers.

At a status conference before this Court on April 2, 2013, the nine (9) lawsuits filed in state court were consolidated at GD-13-
003108 and a leadership structure was appointed naming plaintiff Bernard Krasicki as Lead Plaintiff, appointing The Weiser Law
Firm, P.C. as Lead Counsel, Del Sole Cavanaugh Stroyd LLC as Liaison Counsel, and designating the Complaint filed by the Weiser
Law Firm as the operative Complaint.2 See Docket at Document Nos. 46 and 251. On April 9, 2013, two (2) of the lawsuits in
federal court were voluntarily dismissed. On April 11, 2013, the third and final lawsuit in federal court was voluntarily dismissed.
On April 12, 2013, Plaintiffs Eric Knisley and Plumbers and Steamfitters moved for voluntary dismissal of their pending actions
before this Court, and those actions were dismissed. See Docket at Document Nos. 258 and 259.

On April 15, 2013, following its investigation into the Proposed Merger, the SLC filed its report (hereinafter the “SLC Report”)
under seal with the Court. After describing in detail the investigation it undertook, the SLC made the following determination:

It is not in the best interests of Heinz to pursue the claims in the Demands and the Litigations [defined therein], and
the SLC recommends to the Board that the company (i) should pursue appropriate legal action for the dismissal and
termination of the Litigations, and (ii) should not pursue any of the claims in the Demands.

SLC Report, Exhibit B.

On April 15, 2013, the Heinz Defendants filed a Motion to Dismiss under seal. On April 19, 2013, the Plaintiffs filed a Motion
for Preliminary Injunction under seal. On April 24, 2013, the Plaintiffs filed it Opposition to Heinz Defendants’ Motion to Dismiss
under seal. This Court entertained arguments on the Motion to Dismiss on April 29, 2013. On that same day this Court held a hear-
ing on the Plaintiffs’/shareholders’ Motion for Preliminary Injunction.

C. DISCUSSION
1. The Heinz Board’s Decision to Terminate the Action was Proper

There is no dispute that this Court’s ruling on the Defendants’ Motion to Dismiss3 is governed by the Pennsylvania
Supreme Court case Cuker v. Mikalauskas, in which Pennsylvania adopted Section 7.08 of the American Law Institute
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Principles of Corporate Governance. 692 A.2d 1042 (1997) (hereinafter the “ALI Principles”). Pursuant to Cuker, at this stage
in the litigation with regard to Defendants’ Motion to Dismiss, this Court is only permitted to examine the Heinz Board’s deci-
sion to terminate the action in light of the findings of the SLC, and to determine whether the decision was proper. “If a court
makes a preliminary determination that a business decision was made under proper circumstances,…then the business judg-
ment rule prohibits the court from going further and examining the merits of the underlying business decision.” Id. at 1047.
In analyzing the propriety of the Board’s decision in light of the report of the SLC, the Court must ask: (1) whether the SLC
was independent, (2) whether it was disinterested, (3) whether it was assisted by counsel, (4) whether it conducted an adequate
investigation, (5) whether it prepared a written report, and (6) whether it rationally believed its decision was in the best
interests of the corporation. Id. at 612. “If all of these criteria are satisfied, the business judgment rule applies and the court
should dismiss the action.” Id. See also Fundamental Partners v. Gaudet, No. 003519, 2001 Phila. Ct. Com. Pl. LEXIS 373, at
*3 (Pa. C.P. Phila. Nov. 23, 2011).

A. The Board’s Decision to Terminate is Protected by the Business Judgment Rule
It is well-settled under Pennsylvania corporate law that the board of directors of a company is empowered to make decisions

regarding litigation undertaken on behalf of the corporation. Under Pennsylvania’s “universal demand rule,” prior to filing a
shareholder derivative action, a shareholder of a Pennsylvania corporation must make a written demand on its board of direc-
tors, requesting the board investigate, prosecute, and/or take other remedial measures. Cuker, 682 A.2d at 1049-50 (adopting
ALI Principles § 7.03).4 “Decisions regarding litigation by or on behalf of a corporation, including shareholder derivative
actions, are…within the province of the board of directors.” Id. at 1048; See also Drain v. Covenant Life Ins. Co., 712 A.2d 273,
279 (Pa. 1998). Once a demand is made on the board of directors, the board has “an opportunity to reject the proposed action
or, if it is filed, to seek its early dismissal.” LeMenestrel v. Warden, 964 A.2d 902, 907 n.3 (quoting comment c of ALI Principles
§ 7.03).

Inherent within the power of the board of directors to make decisions regarding litigation undertaken on behalf of the corpo-
ration, is the presumption that the board of directors will make decisions in the best interests of their corporations. Cuker, 682
A.2d at 1048. As such, the decision made by a board of directors is protected by the business judgment rule and must be given
deference by the courts “in the absence of fraud or self-dealing or other misconduct or malfeasance.” Id. at 1046. The business
judgment rule only fails to protect such board decisions where the court determines that the answer to one or more of the Cuker
questions discussed above is “No.” That simply is not the case here.

B. Every Cuker factor was met by the SLC here
This Court has analyzed the decision of the Heinz Board to terminate the litigation, and has determined that each Cuker criteria

is satisfied. As such, this Court holds that the business judgment rule protects each of the conclusions reached by the SLC in its
report.

i. The SLC was independent and disinterested
Under Pennsylvania law, the members of an SLC must be independent and disinterested. LeMenestrel, 964 A.2d at 918-919. The

importance of such independence and disinterest is based on the general concern that the SLC be able to demonstrate fairness and
objectivity when undertaking the serious task of investigating accusations of misconduct.

Here, this Court finds that the members of the SLC were independent. The four (4) members selected for the SLC are outside
directors who have varied experiences which the Board determined would be beneficial to the investigation. Dean O’Hare (here-
inafter “Mr. O’Hare”), the Chairman and Chief Executive Officer of Chubb Corporation and the Chairman of the Heinz Audit
Committee brought to the Board both his experience and his leadership abilities. Lynn Swann (hereinafter “Mr. Swann”), a former
sports and media broadcaster for ABC Sports and the owner of his own marketing and consulting company brought to the Board
extensive managerial experience. Thomas Usher (hereinafter “Mr. Usher”), the former Chairman and Chief Executive Officer of
the United States Steel Corporation and Chairman of the Transaction Committee at Heinz, also brought diverse managerial expe-
rience to the SLC. Michael Weinstein (hereinafter “Mr. Weinstein”), the current Chairman and co-founder of INOV8 Beverage
Company LLC and former Chief Executive Officer at Snapple Beverage Group among other senior level executive positions, also
brought to the Board extensive experience and skill.

Beyond looking at the skills and abilities of the SLC members, the SLC Report set forth how the SLC investigated the back-
ground and relationships between the SLC members (and immediate family) and the directors and Buyers. The SLC found noth-
ing within these relationships which would render any of the members of the SLC not independent for purposes of the Committee
review.

Under Pennsylvania law, pursuant to Sections 1.23(a) of the ALI Principles:

…a director is “interested” if:

(1) The director or officer, or an associate…of the director or officer, is a party to the transaction or conduct;

(2) The director or officer has a business, financial, or familial relationship with a party to the transaction or conduct, and
that relationship would reasonably be expected to affect the director’s or officer’s judgment with respect to the transac-
tion or conduct in a manner adverse to the corporation;

(3) The director or officer, an associate of the director or officer, or a person with whom the director or officer has a busi-
ness, financial, or familial relationship, has a material pecuniary interest in the transaction or conduct (other than usual
and customary directors’ fees and benefits) and that interest and (if present) that relationship would reasonable by
expected to affect the director’s or officer’s judgment in a manner adverse to the corporation; or

(4) The director or officer is subject to a controlling influence by a party to the transaction or conduct or a person
who has a material pecuniary interest in the transaction or conduct, and that controlling influence could reasonably be
expected to affect the director’s or officer’s judgment with respect to the transaction or conduct in a manner adverse
to the corporation.

Section 1.23(c) further provides that “[a] director is interested in an action within the meaning of Part VII, Chapter 1 (the
Derivative Action), but not elsewhere in these Principles,” if:
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(1) The director is interested, within the meaning of Subsection (a), in the transaction or conduct that is the subject of the
action, or

(2) The director is a defendant in the action, except the fact a director is named as a defendant does not make the director
interested under this section if the complaint against the director:

(A) is based only on the fact that the director approved of or acquiesced in the transaction or conduct that is the
subject of the action, and

(B) does not otherwise allege with particularity facts that, if true, raise a significant prospect that the director would
be adjudged liable to the corporation or its shareholders.

It is well-settled under Pennsylvania law that a director does not become “interested” in a transaction when he or she
merely receives the same benefits he or she would receive by virtue of his or her service as a director. For instance, pursuant
to Pennsylvania statutory law, a director is not deemed interested because of his or her “ownership…of shares of the corpo-
ration” or “[r]eceiving or having the right to receive retirement or deferred compensation from the corporation due to service
as a director.” 15 Pa. Cons. Stat. § 1715(e). Further, in Fundamental Partners, the Philadelphia Court of Common Pleas Judge
Arnold New determined that “the payment to the SLC directors for their non-vested stock options…makes the directors’
interests the same as those of other shareholders.” LEXIS 373, at *6. The court further held that these types of payments to
SLC members “cannot be presumed to taint their judgment and do not give the SLC directors and improper interest in the
merger.” Id.

Through its investigation of the Proposed Merger, the SLC and its counsel determined that each member of the SLC was disin-
terested under controlling Pennsylvania law. The SLC determined that no single member of the SLC would receive anything more
than the benefits of cashing out his stock and receiving the deferred compensation normally awarded during the course of his
Board service. These benefits in no way differentiate the members of the SLC from the Heinz shareholders. As such, this Court
finds that no single member of the SLC can be deemed “interested” for receiving the deferred compensation he would have
received absent the Proposed Merger, and the cash out of his stock at $72.50 per share, which is equal to the cash out of each Heinz
shareholder.

Plaintiffs argue that Mr. Usher, Mr. Weinstein and Mr. Swann are all interested and not independent for purposes of the
Cuker analysis. Plaintiffs contend that Mr. Usher, as a member of the Transaction Committee that recommended the
Proposed Merger, could not possibly be disinterested and independent. Plaintiffs further argue that since Mr. Usher made
significant campaign contributions5 to Mr. Swann’s gubernatorial campaign in 2005 and 2006 (which was not reported in the
SLC Report), both Mr. Usher and Mr. Swann are interested and not independent. This Court finds that Mr. Usher’s campaign
contributions in 2005 and 2006 do not rise to the level of a factor that would make either Mr. Usher or Mr. Swann not inde-
pendent or interested.

Pennsylvania courts look to the ALI Principles regarding the definition of “interested” in the director context to determine
whether the director was either interested or not independent. LeMenestrel, 963 A.2d at 918-919. The ALI Principles adopted
in Pennsylvania explicitly set forth that an allegation of participation in the transaction does not make a director interested,
“where [the allegation] is based only on the fact that the director approved of or acquiesced in the transaction or conduct
that is the subject of the action, and…does not otherwise allege with particularity facts that, if true, raise a significant prospect
that the director would be adjudged liable to the corporation or its shareholders.” ALI Principles, Section 1.23(c)(2)(A-B). Put
differently, a director is “interested” if they are a defendant in the action at hand, unless the only complaint against them is
based in the fact that they approved the transaction or conduct that is the subject of the action. Here, Mr. Usher is not deemed
“interested” merely because he served on the Transaction Committee which recommended the approval of the merger. The
Plaintiffs have not alleged with particularity any additional facts that would demonstrate that Mr. Usher is in any way liable
to the corporation.

Plaintiffs cite In Re Oracle Corporate Derivative Litigation in support of the proposition that Mr. Usher and Mr. Swann are not
independent and disinterested because Mr. Usher made contributions to Mr. Swann’s gubernatorial campaign. 824 A.2d 917 (Del.
Ch. 2003). The Oracle case, however, is clearly distinguishable from the facts here. First, Oracle follows Zapata Corp. v.
Maldonato, a case giving Delaware courts a heightened standard for handling cases where a committee moves for dismissal of a
derivative action where a demand has not been initially made upon the company. 430 A.2d 799, 788 (Del. 1981). Zapata, as a
“demand excused” case, is not persuasive authority in Pennsylvania, in which plaintiffs must make a demand unless doing so will
cause irreparable harm. By adopting the ALI Principles in Cuker the Pennsylvania Supreme Court specifically rejected
Delaware’s “demand excused” law, which permits a court to apply its own business judgment as to whether to terminate or
pursue derivative litigation. 692 A.2d 1042, 1049 (Pa. 1997). Under Delaware law, where demand upon the Board has been
excused, the corporation is not given the presumption of independence, good faith and a reasonable investigation, but instead has
the burden of proving these factors. Zapata, 430 at 788. However, under Pennsylvania law, the plaintiff has the burden of proof.
Cuker, 692 A.2d at 1053-1055.

Additionally, in Oracle the SLC Report stated that there were no material ties between the defendants accused of insider
trading and the members of the SLC. Oracle, 824 A.2d at 929. In reality, the ties between the insider trading defendants and the
committee members were significant and ongoing, especially through the connection of Stanford University, where both members
accused were professors and significant ongoing benefactors. Id. at 929-936. The defendants had donated tens of millions of
dollars to the university, both directly and through various foundations, with hundreds of millions more in the balance in the
form of proposed programs and testamentary bequests. Id. Additionally, there was every likelihood that they would make other
additional contributions. Id. In contrast, the members of the SLC here are accused only of past connections to Members of the
Transaction Committee whose only alleged wrongdoing was the approval of a merger transaction.

This Court notes that Section 1.23 of the ALI Principles does not speak of financial relationships, business relationships,
or material pecuniary interests in the past tense.6 Rather, the analysis of “disinterest” is based on present tense relationships
and interests. As the contributions to Mr. Swann’s gubernatorial campaign were made seven (7) years ago, this Court finds
it unpersuasive that such contributions create any present tense relationships or interests that would impair Mr. Swann’s
independence.

Plaintiffs argue that Mr. Weinstein, by virtue of his relationship with Board and Transaction Committee Member Nelson Peltz
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(hereinafter “Mr. Peltz”), is also not disinterested and independent. To support this argument, Plaintiffs contend that between the
years of 1994 and approximately 2006, Mr. Peltz gave Mr. Weinstein several senior-level managerial positions, and, by virtue of a
lucrative deal, was responsible for Mr. Weinstein making a large amount of money. Additionally, Plaintiffs contend that Mr. Peltz
nominated Mr. Weinstein for a seat on the Heinz Board. This Court finds that these facts fall short of what is needed for Plaintiffs
to prove that Mr. Weinstein is not independent.

Plaintiffs cite London v. Tyrrell in support of the proposition that Mr. Weinstein, by virtue of his business relationship with
Mr. Peltz, is not independent and disinterested. Civ. A. No. 3321-CC, 201 WL 877528, at *1 (Del. Ch. March 11, 2010).
Notwithstanding the fact that London is an unpublished Opinion and is not precedential or persuasive before this Court, the
case is readily distinguishable. The London case was, like Oracle, decided under a “demand excused” standard, with the burden
on proof on the wrong party for purposes of this litigation. This shifted burden of proof led the London court to determine that
a previous business relationship between a member of the SLC and a director of the organization, in which the director assisted
the member of the SLC in getting a “good price” for a company being sold, created a sense of obligation or loyalty strong
enough under Zapata to preclude finding the SLC member independent. Id. The court in London, however, clearly contemplated
that the same facts might lead to a different result in a demand-required case, where the burden of proof shifts to the plain-
tiff. Id. at *13. In this case, the Plaintiffs’ allegations that Mr. Weinstein may feel7 obligated to Mr. Peltz due to their mutual
involvement in the 2001 Snapple sale is not sufficient to meet Plaintiffs’ burden of proof that Mr. Weinstein is not independent
or interested.8

This Court has determined that serving on the Transaction Committee or having the past business or financial relation-
ships of the type detailed by Plaintiffs with someone who has served on the Transaction Committee, as Plaintiffs point to in
this case, is not sufficient to prove that these SLC members were interested or not independent. This Court, therefore, finds
that each member of the SLC was independent and disinterested, and that the first and second criteria addressed in Cuker
are met here.

ii. The SLC was assisted by counsel
The SLC Report describes in thorough detail the way that independent counsel in this case advised the SLC throughout its

investigation. The SLC engaged two separate firms to serve as independent counsel: the Pittsburgh office of Schnader Harrison
Segal & Lewis LLP, and Friedman Kaplan Seiler & Adelman LLP, of New York. Both firms have extensive experience advising
both plaintiffs and defendants in shareholder litigation and advising board committees in investigations. Each firm is wholly inde-
pendent from those involved in this dispute, with neither firm having any prior relationship with Heinz, the Board members, or
the buyers. This Court has no doubt that the third Cuker criteria-that the SLC be assisted by counsel-is satisfied here.

iii. The SLC conducted an adequate investigation
The investigation undertaken by the SLC here lasted approximately five (5) weeks. Heinz provided the SLC with over

22,000 pages worth of non-public material concerning the Proposed Merger, which the SLC reviewed extensively. The SLC also
interviewed sixteen (16) witnesses including all thirteen (13) members of the Board, both of the Board’s financial advisors,
and the financial advisor for the Transaction Committee. In most cases, all four (4) members of the SLC participated in each
interview. The SLC also met with and reviewed information provided by counsel and a financial consultant for a Heinz share-
holder who made a Demand on the Board, but did not file a lawsuit. After this investigation, the SLC filed a lengthy and
detailed Report.

Plaintiffs argue that the SLC investigation was lacking due to the fact that the SLC Report did not contain information about
Mr. Usher’s 2005-2006 campaign contributions to Mr. Swann and Mr. Weinstein’s 1994-2006 business and financial relationship
with Mr. Peltz. This Court finds that the absence of such information in the report does not render the investigation of the SLC
insufficient. The SLC was tasked with investigating the independence and disinterest of the members of the SLC at present and
as related to the Proposed Merger. It is not a surprise to this Court that members of the Board here, or of any board of a major
corporation for that matter, might have prior business and financial relationships. At issue for purposes of disinterest and inde-
pendence here, however, is not past ties, but rather current ties that would render a member of the SLC unable to make an
impartial decision. There is no evidence before this Court that the relationships between Mr. Usher and Mr. Swann and Mr.
Weinstein and Mr. Peltz create any current financial or business relationship that would render any of them incapable of impar-
tiality on the issues here. It is unreasonable to expect the SLC Report to contain details on past relationships when neither the
ALI Principles nor Pennsylvania case law require as much. As such, this Court finds that the fourth Cuker criteria-an adequate
investigation- is met here.

iv. The SLC prepared a written report
There is no dispute between the parties as to whether the SLC prepared a written report. The SLC prepared a written report of

104 pages, which was timely prepared and submitted to this Court on April 15, 2013. The SLC Report clearly and thoroughly
detailed the conclusions of the SLC investigation and the SLC’s recommendations in light of these conclusions. As such, this Court
finds that the fifth Cuker criteria is clearly satisfied here.

v. The SLC rationally believed its decision was in the best interests of Heinz
The final Cuker criteria- that the SLC acted in good faith-is fairly easy to determine after a thorough analysis of the other

Cuker criteria. Here, there was an independent and disinterested SLC which, along with the assistance of highly-competent and
independent counsel, investigated the issues raised in the Complaints and Demands. The SLC issued a Report in which it deter-
mined that Plaintiffs’ claims are without merit, and as such, concluded that such claims are not in the best interest of Heinz to
litigate. The Board unanimously agreed with the SLC’s recommendations and sought dismissal. There is no evidence here of any
impropriety on behalf of the SLC. There is no evidence that the decision of the SLC was motivated by anything other than the best
interests of Heinz. As such, this Court finds that the final Cuker factor is met here.

D. CONCLUSION
The business judgment rule protects the decision of a Board to terminate litigation on its behalf in light of the recommendation

of a SLC where the SLC was independent, disinterested, assisted by counsel, conducted an adequate investigation, prepared a
written report, and rationally believed its decision was in the best interests of the corporation. This Court finds that the SLC here
met all of the requirements necessary under Cuker, and as such, this Court grants the Heinz Defendants’ Motion to Dismiss.9
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An Order consistent with this Memorandum shall follow.

BY THE COURT:
/s/Ward, J.

DATED: April 29, 2013

1 The Motion to Dismiss seeks the dismissal of seven (7) shareholder lawsuits which were consolidated by this Court.
2 This Court was driven by its selection of lead counsel when it selected the operative Complaint inadvertently overlooking the fact
that this was one of only two Complaints not preceded by or accompanied by a Demand. There were seven (7) Demands made by
the shareholders/Plaintiffs in this consolidated litigation. As such, we decline the Heinz Defendants’ request in its Motion to
Dismiss to dismiss the operative Complaint and, therefore, the entire litigation for failure to file a Demand. Heinz also abandoned
this position at the oral argument.
3 As a preliminary matter in their Opposition to Heinz Defendants’ Motion to Dismiss, Plaintiffs argue that the Heinz Defendants,
in filing their Motion to Dismiss, did not follow the Pennsylvania Rules of Civil Procedure. Plaintiffs argue that the only appropriate
method for Defendants to challenge the sufficiency of the Complaint is through Preliminary Objections, pursuant to Pennsylvania
Rule of Civil Procedure 1028. This Court finds this argument unpersuasive in light of the Cuker decision and the adoption of the
ALI Principles, which both provide that after SLC review and recommendations, the Board of a corporation may seek “dismissal”
of a shareholder derivative action. Further, Pennsylvania case law demonstrates that the proper procedural mechanism for seek-
ing dismissal of a shareholder derivative action is a Motion to Dismiss. See Fundamental Partners v. Gaudet, No. 003519, 2001
Phila. Ct. Com. Pl. LEXIS 373 (Pa. C.P. Phila. Nov. 23, 2011).
4 This is unlike the “demand excused” law in Delaware, which permits a court to apply its own business judgment as to whether to
terminate or pursue derivative litigation.
5 There were five (5) contributions made over a two (2) year period totaling $58,000.
6 Section 1.23(a)(2) defines a director as “interested” if he or she “…has a business, financial, or familial relationship with
a party to the transaction or conduct” that “…would reasonably be expected to affect the director’s or officer’s judgment
with respect to the transaction…” (emphasis added). Section 1.23(a)(3) and Section 1.23(a)(4) similarly use the terms “has”
and “is.”
7 We note that Plaintiffs did not ask Mr. Weinstein in his deposition whether he did feel obligated.
8 See also this Court’s analysis of Section 1.23 of the ALI Principles regarding Mr. Usher’s previous campaign contributions to
Mr. Swann. The same analysis applies here, where a past relationship is not the same as any present interest in the Proposed
Merger.
9 While this Court’s decision on the Motion to Dismiss is entirely based upon the Cuker principles and the business judgment
rule, we would note that this Court also found unpersuasive the Plaintiffs’ arguments regarding various deal protection devices
accompanying the Proposed Merger raised in their Motion for Preliminary Injunction. Plaintiffs argue in their Motion that the
current transaction is not in the best interest of the shareholders and that such devices precluded others from bidding.
Plaintiffs, however, offer no evidence that there were any other bidders, and rather make a broad array of hypothetical state-
ments about the preclusive effects of the deal protection devices used here. This Court also notes that it is well-settled law in
Delaware that such deal protection devices are not only acceptable, but are common in transactions such as the Proposed
Merger here. See, e.g. In re Toys “R” Us, Inc. v. Shareholder Litigation, 877 A,2d 975 (Del. Ch. 2005). This Court is confident
that Pennsylvania Courts would decide similarly to Delaware on this issue. Finally, this Court is also confident that if a topping
bid or, for other reasons, a more attractive bid would materialize, the shareholders could simply vote against the current trans-
action to enable Heinz to entertain the topping or more attractive bid.

ORDER OF COURT
AND NOW, this 29th day of April, 2013, upon consideration of the Heinz Defendants’ Motion to Dismiss and any response thereto,

it is hereby ORDERED, ADJUDGED and DECREED that the Heinz Defendants’ Motion to Dismiss is GRANTED, and the above-
captioned Action, including all actions consolidated therein, is dismissed in its entirety with prejudice.

BY THE COURT:
/s/Ward, J.

Curt Krelic and Diane Krelic, husband and wife v.
Mutual Pharmaceuticals Company, Inc.

Product Liability—Failure to Warn

No. GD-08-024513. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—April 11, 2013.

OPINION AND ORDER OF COURT
Defendant’s Motion for Summary Judgment seeking dismissal of Plaintiffs’ First Amended Complaint is the subject of this

Opinion and Order of Court.
Plaintiffs have instituted state tort failure-to-warn claims against a generic drug manufacturer. This manufacturer uses the

warning label used by the manufacturer of the brand-name drug. For purposes of defendant’s Motion for Summary Judgment, I
will assume that under state tort law the warnings are inadequate.
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I.
Defendant seeks dismissal of the failure-to-warn claims on the ground that these failure-to-warn claims are preempted by

federal law. Defendant bases its preemption defense on a June 23, 2011 ruling by the United States Supreme Court in PLIVA, Inc.
v. Mensing, 131 S.Ct. 2567 (2011).

In PLIVA, the generic manufacturers raised the following preemption defense: Federal law requires a generic manufacturer to
use the label of the brand-name manufacturer. Plaintiffs’ state law claim is based on the failure of the generic manufacturer to
change its label to include a warning about the risks of developing CSR, a potential side effect. This requirement, imposed by state
tort law, that the generic manufacturer change its label, requires the manufacturer to do what it is prohibited from doing under
federal law, namely to use safety and efficacy labeling that differs from that used by the brand-name manufacturer. Where it is
impossible for the generic manufacturer to comply with state tort law duties without violating a federal law, settled law establishes
that state law must give way.

The United States Supreme Court, in a 5-4 split, found merit to the above argument of the generic manufacturers. It ruled
in favor of the generic manufacturers on the ground that a generic manufacturer’s strengthening its warning label would
violate federal statutes and regulations requiring a generic manufacturer’s drug label to match the label of the brand-name
manufacturer.

The Court’s Opinion began with what was not in dispute. A manufacturer seeking federal approval to market a new drug must
prove that the new drug is safe and effective and that the proposed label is accurate and adequate. However, a generic drug can
gain FDA approval simply by showing equivalence to a listed drug that has already been approved by the FDA and by showing
the safety and efficacy labeling which this generic manufacturer proposes is the same as the labeling approved for the brand-
name drug:

A generic drug application must also “show that the [safety and efficacy] labeling proposed … is the same as the
labeling approved for the [brand-name] drug.” [21 U.S.C.] § 355(j)(2)(A)(v); see also § 355(j)(4)(G); Beers §§ 3.01,
3.03[A].

PLIVA, 131 S.Ct. at 2574.

The Court stated that what is in dispute is whether, and to what extent, generic manufacturers may change their labels after
initial FDA approval of the generic drug.

Prior to PLIVA, in Wyeth v. Levine, 555 U.S. 555 (2009), the United States Supreme Court had addressed the issue of whether a
state law failure-to-warn tort claim may be brought against a brand-name manufacturer for failure to have modified the warning
label placed on the drug once it had been approved by the FDA.

The brand-name manufacturer made the same preemption argument that was made in PLIVA: Under federal law, the manufac-
turer must use the warning labels approved by the FDA. Thus, the manufacturer would violate federal law if, without FDA
approval, it included stronger warnings in order to comply with state tort law. Id. at 563.

The Court ruled against the brand-name manufacturer. If found that it was not impossible for Wyeth to comply with state and
federal law obligations because of an FDA regulation which permits a brand-name manufacturer to make certain changes to its
label before receiving FDA approval. The Court stated:

Among other things, this “changes being effected” (CBE) regulation provides that if a manufacturer is changing a
label to “add or strengthen a contraindication, warning, precaution, or adverse reaction” or to “add or strengthen an
instruction about dosage and administration that is intended to increase the safe use of the drug product,” it may make
the labeling change upon filing its supplemental application with the FDA; it need not wait for FDA approval. §§
314.70(c)(6)(iii)(A), (C).

Id. at 568.

In PLIVA, the Court reached the opposite result. It did so because the legislation and regulations, as interpreted by the FDA,
allow changes to generic labels only when a generic drug manufacturer changes its labels to match an updated brand-name label
or to follow the FDA’s instructions. Under FDA interpretations, changes unilaterally made to strengthen a generic drug’s warning
label would violate federal legislation and regulations requiring a generic drug’s label to match its brand-name counterparts. 131
S.Ct. at 2575.

Defendant contends that the question of whether state failure-to-warn tort claims may be brought against a generic manufac-
turer using the same safety and efficacy labeling used by the brand-name manufacturer has been resolved through the PLIVA
Opinion, which holds that state tort claims may not be brought because of the FDA requirement that the labeling be the same. Thus,
I should dismiss plaintiffs’ failure-to-warn tort claims.

Plaintiffs raise the following argument in support of their position that PLIVA does not bar a generic manufacturer, which is a
different entity than the brand-name manufacturer, from including risks that are not disclosed in the brand-name label: PLIVA
considered only the provision within 21 U.S.C. § 355U)(2)(A)(v) (quoted at page 2 of this Opinion) requiring the generic manufac-
turer to use the labels of the brand-name manufacturer. [Plaintiffs are correct.] However, this legislation includes the Different
Manufacturers Exception. [Plaintiffs are correct.] This Exception reads as follows:

An abbreviated application for a new drug shall contain … information to show that the labeling proposed for the new
drug is the same as the labeling approved for the listed drug referred to in clause (i) except for changes required
because of differences approved under a petition filed under subparagraph (C) or because the new drug and the listed
drug are produced or distributed by different manufacturers.

21 U.S.C. § 355(j)(2)(A)(v) (emphasis added).
In PLIVA, neither the Opinion of the Court nor the Dissenting Opinion mentioned the Different Manufacturers Exception.

[Plaintiffs are correct.]
This means, according to plaintiffs, that the Different Manufacturers Exception permits a generic manufacturer to comply with

state tort law governing a failure to warn by strengthening its safety and efficacy labeling.
It is this final step where plaintiffs encounter a problem. Plaintiffs do not explain why the scope of the Different Manufacturers

Exception would allow generic manufacturers to deviate from the labeling of brand-name drugs by adding contraindications, warn-
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ings, precautions, adverse reactions, and other information related to the active ingredients of both the brand-name and generic
manufacturers.

The Different Manufacturers Exception refers to changes “required” because the manufacturers are different. The use of the
word “required” refers to changes to the label of the generic manufacturer that are triggered by the manufacturer of the generic
drug not being the same as the manufacturer of the brand-name drug. The active ingredients of a generic and a brand-name drug
are identical, so changes are not “required” with respect to warnings and other safety-related information concerning the active
ingredients.

Most drugs on the market are generic.1 Thus, under plaintiffs’ construction of the Different Manufacturers Exception, the
scheme under which generic drugs shall use the FDA-approved label of the brand-name manufacturer would be rendered almost
meaningless. Plaintiffs cannot explain why this is what Congress intended.

In PLIVA, the Opinion of the Court looked to the FDA’s interpretations of the legislation and regulations in deciding whether the
generic labels regarding safety and efficacy could be strengthened. It cited case law holding that the FDA’s interpretations are
controlling unless plainly erroneous or inconsistent with the regulations or where there is another reason to doubt that these views
reflect the FDA’s fair and considerate judgments. 131 S.Ct. at 2575.

At 21 C.F.R. § 314.94(a)(8)(iv), the FDA has described the scope of the Different Manufacturers Exception. The scope, as
described below, does not include any differences relating to active ingredients:

Labeling (including the container label, package insert, and, if applicable, Medication Guide) proposed for the drug
product must be the same as the labeling approved for the reference listed drug, except for changes required because
of differences approved under a petition filed under § 314.93 or because the drug product and the reference listed drug
are produced or distributed by different manufacturers. Such differences between the [generic] applicant’s proposed
labeling and labeling approved for the reference listed drug may include differences in expiration date, formulation,
bioavailability, or pharmacokinetics, labeling revisions made to comply with current FDA labeling guidelines or other
guidance, or omission of an indication or other aspect of labeling protected by patent or accorded exclusivity under
section 5050)(5)(F) of the act.

21 C.F.R. § 314.94(a)(8)(iv) (emphasis added).
A February 8, 2012 letter from Dr. Jane Woodcock, Director of FDA’s Center for Drug Evaluation and Research, Docket No.

FDA-2011-P-0702, addressed the petition of a manufacturer of a brand-name drug requesting that the FDA refrain from approv-
ing generic manufacturer applications unless they use the same labels. The letter denying the manufacturer’s request that the FDA
bar a generic manufacturer from issuing new instructions for splitting the tablet discussed the scope of the Different
Manufacturers Exception. At pages 3 and 4 of the letter, Dr. Woodcock states:

Similarly, the regulations at 21 CFR 314.94(a)(8)(iv) require the following:

Labeling (including the container label, package insert, and, if applicable, Medication Guide) proposed for the [generic]
drug product must be the same as the labeling approved for the reference listed drug, except for changes required
because of differences approved under a petition filed under § 314.93 [21 CFR 314.93] or because the drug product
and the reference listed drug are produced or distributed by different manufacturers.

Section 314.94(a)(8)(iv) sets forth examples of permissible differences in labeling that may result because the generic
drug product and reference listed drug are produced or distributed by different manufacturers. These differences
include the following:

… differences in expiration date, formulation, bioavailability, or pharmacokinetics, labeling revisions made to comply
with current FDA, labeling guidelines or other guidance, or omission of an indication or other aspect of labeling
protected by patent or accorded exclusivity under section 505(j)(4)(D) of the [A]ct.5

We have interpreted the difference-due-to-differences-in-manufacturer exception to apply when the ANDA differs in an
aspect that is not required by the statute or regulation to be the same as the RLD (e.g. a difference in inactive ingredients).6

At page 9 of her Report, Dr. Woodcock states:

We believe that labeling differences of the type you suggest would be acceptable under the relevant statute and
regulations as a permissible difference due to difference in manufacturer. As mentioned above, generic products
are permitted to have labeling that differs from the labeling of the RLD. FDA regulations in § 314.94(a)(8)(iv)
require that the “labeling … proposed for the [generic] drug product must be the same as the labeling approved for
the reference listed drug, except for changes required because of differences approved under a petition filed under
§ 314.93 or because the drug product and the reference listed drug are produced or distributed by different manu-
facturers” (emphasis added). FDA has interpreted this exception to apply when an aspect of the ANDA, product that
is not required by statute or regulation to be the same as that of the RLD (such as an inactive ingredient) is differ-
ent, and the difference necessitates a difference in labeling. Here, because the labeling difference for an ANDA
would relate to an aspect of the product that is not required by statute or regulation to be the same as that of the
RLD (i.e., the scoring pattern), the difference in labeling for a generic single-scored 150 mg doxycycline hyclate
would fall within the difference-due-to-different-manufacturers exception set out at 21 CFR 314.94(a)(8)(iv).

The Doryx 150 mg product is currently marketed as dual-scored product (with the single-scored product still on the
market until the inventory is returned to the RLD manufacturer or is depleted). For an ANDA applicant that seeks
approval of a single-scored product (identical to the RLD prior to its change to the dual-scored product) and seeks to
omit the information regarding the dual score, FDA may permit such a difference. The new instructions for splitting
the tablet added by the RLD do not have a bearing on the single-scored generic product because these instructions
pertain only to the dual-scored configuration and the generic product is not dual-scored. It is therefore possible to
simply omit these instructions from labeling for a generic single-scored product without adverse consequence. Thus,
in this instance, FDA may allow a 150 mg doxycycline hyclate delayed-release product to have labeling different from
Doryx to account for differences in scoring configuration because the product is produced by a different manufacturer.
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Any ANDA manufacturer who receives approval for a single-scored tablet will be expected to change to a dual-scored
tablet upon the manufacture of its next production batch. We make this type of decision on a case-by-case basis in
accordance with relevant statutes and FDA regulations.

Where the brand-name manufacturer and the generic manufacturer are the same, the labels will be the same because the products
will be the same. Where (as is almost always the case) the manufacturers are not the same, the inactive ingredients of the generic
manufacturer’s drug need not be the same as the inactive ingredients of the drug of the brand-name manufacturer. Thus, the labeling
as to the inactive ingredients need not be the same. In her February 8, 2012 letter, Dr, Woodcock described changes that are
permitted:

… differences in expiration date, formulation, bioavailability, or pharmacokinetics, labeling revisions made to comply
with current FDA labeling guidelines or other guidance, or omission of an indication or other aspect of labeling protected
by patent or accorded exclusivity under section 505(j)(4)(D) of the [A]ct. (Footnote omitted.)

In summary, Dr. Woodcock states that the Different Manufacturers Exception permits labeling differences that relate to
differences between the generic drug and the brand-name drug. However, the active ingredients of the generic drug and the
brand-name drug must be the same. Thus, the warnings as to the side effects and safety of the active ingredients must be
the same.

In its brief filed in the United States Supreme Court, PLIVA discussed the Different Manufacturers Exception. I find its argu-
ment, set forth below, to be convincing:

Of course, certain labeling differences are unavoidable. Petitioners’ generic versions of Wyeth’s Reglan® cannot,
for instance falsely represent that they too are manufactured by Wyeth. See 21 U.S.C. § 331 (b); id. § 321(n). Hatch-
Waxman therefore authorizes labeling variances where “‘the [generic] drug and the [brand-name] drug are produced
or distributed by different manufacturers.’” 21 U.S.C. § 355(j)(2)(A)(v). FDA has interpreted this language to permit
differences

In expiration date, formulation, bioavailability, or pharmacokinetics, labeling revisions made to comply with
current FDA labeling guidelines or other guidance, or omission of an indication or other aspect of labeling protected
by patent or accorded exclusivity.

21 C.F.R. § 314.94(a)(8)(iv). The regulation pointedly does not authorize divergent product warnings.

That is no accident. FDA received dozens of comments when it proposed the regulation, including two submissions
proposing that it “be revised to permit ANDA applicants to deviate from the labeling for the [branded] drug to add
contraindications, warnings, precautions, adverse reactions, and other safety-related information. 57 Fed. Reg. At 17961,
Pet. App. 108a (emphasis added). FDA rejected the proposal:

FDA disagrees with the comments. Except for labeling differences under section 505(j)(2)(v) of the act, the ANDA
product’s labeling must be the same as the listed drug product’s labeling because the listed drug product is the basis
for ANDA approval. Consistent labeling will assure physicians, health professionals, and consumers that a generic
drug is as safe and effective as its brand-name counterpart.

Id., Pet. App. 109a (emphasis added; citing 21 U.S.C. § 355(j)(2)(A)(v); see also id. at 17953, Pet. App. 104a (“As for accepting
ANDA’s with additional warnings or precautions … the act requires that the applicant’s proposed labeling be the same as
that of the [branded] drug.”) (citing 21 U.S.C. § § 355(j)(2)(A)(v), (j)(3)(G).

While PLIVAs’ brief addressed the Different Manufacturers Exception, neither plaintiffs’ brief nor any of the twelve amicus
briefs filed in PLIVA in support of the plaintiffs, including FDA’s brief, mentioned the exception. Furthermore, the Dissenting
Opinion viewed the Majority Opinion as reaching all generic drugs: “Today’s decision affects 75 percent of all prescription drugs
dispensed in this country.” 131 S. Ct. at 2583.

The only explanation for the failure of the briefs supporting plaintiffs or the Supreme Court’s Opinions in PLIVA to discuss the
Different Manufacturers Exception is that the exception does not permit different labeling as to safety and efficacy.

II.
Plaintiffs also have pled other causes of action which, according to plaintiffs, are not dependent in any way on a failure to warn.

Defendant has raised the statute of limitations. Since discovery is not complete, I cannot address these matters at this time.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 11th day of April, 2013, it is ORDERED that:

(1) all claims raised in Plaintiffs’ First Amended Complaint that require a showing of a failure to warn are dismissed;

(2) within twenty (20) days, plaintiffs shall file a preliminary pretrial statement describing the claims, other than
those dismissed in paragraph (1) of this Order, which they seek to pursue; and

(3) a status conference will be held on May 10, 2013 at 10:00 A.M. o’clock.

BY THE COURT:
/s/Wettick, Jr., J.

1 The Dissenting Opinion in PLIVA, 131 S. Ct. at 2584, cites a study which states that seventy-five percent of all prescribed drugs
are generic drugs, and that ninety percent of prescriptions for which a generic version is available are now filled with the generic
drug.
5 We note that, due to a series of amendments to the FD&C Act, the reference in § 314.94(a)(8)(iv) to section 505(j)(4)(D) of the
FD&C Act corresponds to current section 505(j)(5)(F) of the FD&C Act.
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6 See generally, Zeneca Inc. v. Shalala, 213 F.3d 161, 169 (4th Cir. 2000). In Zeneca the Fourth Circuit agreed with FDA’s inter-
pretation of section 314.94(a)(8)(iv) allowing the generic drug product label for propofol with the preservative sodium
metabisulfite to differ from the RLD by containing a warning against possible allergic reaction to the preservative. Specifically.
the court concluded that “[b]cause a difference in preservative is a permitted variation in formulation, it is reasonable for the
FDA to interpret its own regulation to allow corresponding differences in labeling to identify the preservative and provide any
appropriate warnings.” Id. See also September 15, 2009, letter from Janet Woodcock, Director, Center for Drug Evaluation and
Research, to Beth Brannon et al., Docket Nos. FDA-2005-P-0003, FDA-2006-P-0019, FDA-2006-P-0331, and FDA-2006-P-0391
(FDA permitted the generic product to contain a previously approved formation of the drug product and carry labeling differ-
ent from the reformulated RLD product).

Municipality of Bethel Park v.
Bethel Park Civil Service Commission

and Kenneth Radinick

Miscellaneous—Modification of Police Officer Discipline—
Civil Service Commission

No. SA 12-0703. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—May 3, 2013.

OPINION
Pursuant to Pennsylvania Rule of Appellate Procedure 1925(a), my ORDER OF COURT of April 12, 2013, copy of which is

attached hereto, and for the reasons set forth therein, shall serve as my Opinion with respect to the Appeal filed by the Appellant,
Municipality of Bethel Park to the Commonwealth Court of Pennsylvania.

O’Reilly, J.

Date: May 3, 2013

ORDER OF COURT
This matter is before me on the Appeal of the board of Bethel Park of the action of the Civil Service Commission of Bethel Park

in reducing the discipline imposed on Police Officer Kenneth Radinick from a 5 day suspension to a written reprimand. In essence,
the Borough contends the Civil Service Commission (CSC) is without power to modify discipline – it must either uphold it as meted
out by the Chief and Council or throw it out as contrary to one of the numerous bases it may use.

Here, Officer Radinick became embroiled in a shouting match with Officer Scott Zinsmeister, who was a Police Officer of Bethel
Park assigned to School Liaison. The issue arose when Officer Zinsmeister failed to respond to a radio call initiated by Officer
Radinick in regard to an individual carrying a gun.

After the above events had occurred, Radinick confronted Zinsmeister over his dereliction in not responding to the radio call.
The exchange became heated and strong language was used including Radinick calling Officer Zinsmeister a “coward” and the F
word being used liberally.

The Chief of Bethel Park, one John Mackey, on learning of the above fracas, imposed discipline on both officers – a five day
suspension on Radinick but only a written reprimand on Zinsmeister.

Radinick appealed this discipline – both as to its disparate nature as well as to the merits of the event. The CSC considered
favorably the disparate treatment argument and reduced the discipline of Radinick to a written reprimand similar, to the disci-
pline of Zinsmeister.

The Borough has appealed the CSC action and contends it has no power to modify that discipline. Counsel for the Borough has
also made an impassioned argument that use of the word “coward” and profanity by Radinick and his manifestation of body
language that suggested a potential physical assault with Zinsmeister warrant the more severe discipline.

One striking element of this case is that the dereliction of Zinsmeister involved a gun. In view of what has happened in the past
and is happening now in our Country over gun use, I, as the evaluator of the evidence, am willing to accord some leeway to Radinick
for his severe reaction to potential gun use.

Further, the governing law, as cited by counsel for Radinick, gives the CSC considerable power and it is not as circumscribed
as the Borough would suggest.

The Borough Solicitor has also filed a supplemental brief asserting that the Civil Service Rule and Regulation Section 1112 (B)
limits what the CSC can do. The relevant passage is:

“When the charges brought by municipal officials are found by the Commission to be supported by the evidence
and the penalty is not arbitrary, discriminatory or an abuse of discretion, the Commission may not modify the
penalty.”

The Borough then concludes that what the CSC did was contrary to this Rule. In support of this argument, the Borough cites
Herman v. Civil Service Commission of Jenkintown, 478 A.2d 961 (Pa. Cmnwlth. 1984).

The CSC was not unmindful of this particular rule and even quoted it verbatim in their decision. They find that the charges
brought were supported by the evidence and that the penalty imposed was not prohibited. See CSC Findings of Fact, Conclusions
and Decision, pgs. 9-10.

The CSC however further finds that “ … the selection of the penalty, vis a vis that which was imposed upon Officer Zinsmeister,
was arbitrary, discriminatory and an abuse of discretion.” It therefore reduced the penalty imposed on Radinick to the same penalty
that was imposed on Zinsmeister.
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ANALYSIS
It is quite clear to me that the CSC knew of Section 1112 (6) and found it did not require it to “rubber stamp” the decision of

the Police Chief or of Council. The record supports its conclusion that the penalty was arbitrary, discriminatory and an abuse of
discretion – the very words of Section 1112 (B). Thus, I am not persuaded by this argument.

Further, Herman v. Civil Service Commission of Jenkintown, supra offers little support. Clearly the Court, there, said “where
the charges brought by the Borough are found to be supported by the evidence, the penalty imposed is not otherwise prohibited,
and the selection of the penalty is not arbitrary, discriminatory or an abuse of discretion, the Commission may not modify the
Court’s penalty.”

The critical words are “not arbitrary, discriminatory or an abuse of discretion.” Here the disparate treatment of Radinick vis a
vis Zinsmeister was arbitrary, discriminatory and an abuse of discretion and warranted the action taken by the CSC. The record
amply supports the decision of the CSC. Accordingly the Appeal by the Borough is denied.

O’Reilly, J.

Date: April 12, 2013
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Commonwealth of Pennsylvania v. Steven M. Tielsch
Criminal Appeal—PCRA—Homicide (3rd Degree)—Ineffective Assistance of Counsel—Failure to File Motion to Suppress—
Failure to Call Expert—Failure to Seek Change of Venue—51 Pro Se Claims

No. CC 200003990. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
O’Toole, J.—May 2, 2013.

OPINION
The Defendant, Steven M. Tielsch, was charged with Criminal Homicide, 18 Pa.C.S.A. §2501. The Defendant’s first jury trial, at

which the Honorable Terrence O’Brien presided, ended in a mistrial on February 13, 2001 due to the jury’s inability to reach a
verdict. The Defendant’s second jury trial, at which Judge O’Brien also presided, ended in a mistrial on December 10, 2001 for the
same reason.

In 2002, the matter was transferred to this Court. The Defendant’s third trial commenced on May 13, 2002 with the same result
–mistrial declared on May 23, 2002. The Defendant’s fourth trial began on September 3, 2002 and ended with a finding of guilt of
Third Degree Murder on September 13, 2002.

On November 13, 2002, the Defendant was sentenced to serve a period of incarceration of not less than ten years nor more than
twenty years.

The Defendant appealed his sentence to the Superior Court, who affirmed the judgment of sentence on August 23, 2007. A
subsequent Petition for Allowance of Appeal was denied by the Supreme Court.

On December 16, 2008, the Defendant filed his first Petition under the Post Conviction Relief Act. After several requests for
extension of time and the appointment of new counsel, an Amended Petition was filed. The Commonwealth filed an Answer thereto.
The Court thoroughly reviewed the record and the transcripts and issued a Notice of Intention to Dismiss. On October 30, 2012,
the Court dismissed the Petition.

This appeal follows.
In his Petition and Amended Petition, and on appeal, the Defendant raises numerous issues of ineffective assistance of prior

trial and appellate counsel, including layered claims of ineffective assistance.
Our Supreme Court, in Commonwealth v. Kimball, 724 A.2d 326, 333 (Pa. 1999), set forth the standard to be used in assessing

a claim of ineffective assistance of counsel in the context of a PCRA Petition as follows:

The petitioner must still show, by a preponderance of the evidence, ineffective assistance of counsel which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reasonable adjudication of guilt or
innocence could have taken place. This requires the petitioner to show: (1) that the claim is of arguable merit; (2) that
counsel had no reasonable strategic basis for his or her action or inaction; and (3) that, but for the errors and omissions
of counsel, there is a reasonable probability that the outcome of the proceeding would have been different.

If Petitioner fails to meet one of the three prongs of the test, he has not overcome the presumption of effectiveness of counsel and
an evidentiary hearing is not required. Id.

Moreover, in a “layered” claim of ineffective assistance, the Defendant must prove that each lawyer (i.e., trial, post-trial, and
appellate) rendered ineffective assistance to the extent that the Defendant was deprived of his constitutional right to counsel to
succeed in his claim. The claim will fail if any link in the chain is not proven.

After reviewing each of the following claims, the Court finds that neither appellate counsel nor either of the trial attorneys
rendered ineffective assistance of counsel to the Defendant during his four trials and his appeal.

Failure to Challenge Defendant’s Illegal Detention – The Defendant claims that he was illegally detained because the arrest
warrant was not supported by probable cause. Specifically, the Defendant alleges that one of the informants in the affidavit of prob-
able cause provided inaccurate information and even though that information was not included in the affidavit, the rest of the infor-
mant’s information was unreliable. Initially, the Court is unwilling to take the gargantuan leap that is proposed by the Defendant.
Secondly, the warrant was based upon information other than the information provided by this particular informant and the totality
of the information known to the affiant at the time of the arrest was more than sufficient to establish probable cause for the
Defendant’s arrest.

Failure to Move to Suppress Defendant’s Post-Arrest Statements – The Defendant claims that counsel should have filed a Motion
to Suppress his statements to the police. The record is clear that Attorney Wymard filed a suppression motion; however, the Defendant
now claims that the Motion should have been filed under the theory that the Defendant’s statements were inadmissible as “fruits of
the poisonous tree” because they arose out of his illegal arrest. As the Court found above that the Defendant’s arrest was not illegal,
there is no “poisonous tree” in this case; and thus, the Defendant’s statements would not be inadmissible under this theory.

Failure to Call A Forensic Expert in the Field of Tool Mark Identification – The Defendant claims that trial counsel should have
retained the services of an expert to challenge the Commonwealth’s forensic tool mark expert’s opinion that the bolt and extractor
of a firearm recovered by the Commonwealth were a part of the firearm used in the homicide. In order to prove that counsel was
ineffective in this regard, the Defendant must demonstrate that an expert witness existed that would counter the Commonwealth’s
evidence. Commonwealth v. Steward, 775 A.2d 819 (Pa. Super. 2001). The record shows that trial counsel attempted to locate an
expert witness who would contradict the Commonwealth’s expert, but he was unable to do so. Moreover, in the within PCRA
proceeding, the Defendant has failed to identify such an expert. As such, the Defendant has failed to meet his burden of proof on
this issue.

Failure to Call Witnesses – The Defendant claims that Attorney Difenderfer was ineffective in failing to call several witnesses
during the fourth trial. Although the Defendant concedes that he is unable to prove that the witnesses were available and that they
would cooperate and testify, he wants the Court to find that trial counsel was ineffective anyway. The Court declines to do so.
Without evidence that the witnesses were available and willing to testify, the Defendant cannot prove that he was prejudiced by
their failure to testify. Moreover, defense counsel testified credibly that, in his opinion, the proposed witnesses would not have
aided the Defendant’s case.

Failure to Move for a Change of Venue due to Pre-Trial Publicity – The issue of pre-trial publicity was discussed repeatedly
during the four trials in this case. This Court was not convinced that the publicity was “sensational, inflammatory, and slanted
toward conviction”. The articles cited by the Defendant were factual in nature and were published months in advance of the
Defendant’s trials. Therefore, the Court cannot find any prejudice to the Defendant.
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Advising Defendant Not to Testify at Trial – The Defendant claims that appellate counsel should have raised trial counsel’s
ineffectiveness in advising him not to testify on his own behalf. The Court conducted a colloquy with the Defendant regarding his
right to testify. The Defendant stated that he understood his right and that he was making the decision not to testify knowingly,
intelligently, and voluntarily. (N.T. p. 945-946) The Defendant cannot now be heard to claim the contrary and claim that his attorney
was ineffective in advising him not to testify.

Failing to Investigate Whether Exhibit 31, which was introduced at the Defendant’s First Trial was Fraudulent – The Defendant
claims that Attorneys Wymard and Difenderfer were ineffective in failing to investigate whether Exhibit 31 was intentionally
fraudulently changed by the prosecution prior to it being admitted into evidence. The transcripts of all four of the Defendant’s
trials demonstrate definitively that both trial counsel argued vehemently that the Court should conduct a hearing into the use
of the Exhibit. Attorney Wymard argued at great length at the end of the Defendant’s first trial for a mistrial or an evidentiary
hearing to supplement the record. Prior to the Defendant’s second trial, Attorney Difenderfer filed a motion and was granted a
hearing on the issue. Even though the motion was denied, Attorney Difenderfer argued the issue again in pre-trial motions prior
to the Defendant’s second and fourth trials. The Court again denied the motion. Thus, to claim that counsel did not investigate
and pursue this issue is simply ridiculous and not supported by the record.

Failure to Litigate the Issue of the Prosecutor’s Misconduct – Throughout his trial, his appeals and this post-conviction proceed-
ing, the Defendant has argued that the prosecutor committed prosecutorial misconduct in numerous instances during his four jury
trials. The Court has completely and thoroughly reviewed the transcripts of all of the Defendant’s trials and the Court has not found
a scintilla of evidence to demonstrate prosecutorial misconduct. The Court believes that the Defendant mistakes the prosecutor’s
perseverance in securing a conviction to be misconduct. Such is not the case.

In his pro se Petition, the Defendant raises fifty-one (51) separate claims. Although the Court is well aware that hybrid repre-
sentation is not permitted under the PCRA, the Court, out of an abundance of caution, permitted the Defendant to file a pro se
Petition. After reviewing said Petition, along with the Commonwealth’s Answer, the Court finds that none of the Defendant’s claims
have any merit. Over half of the Defendant’s claims allege that trial counsel should have called particular witnesses; however, the
Defendant has failed to prove that counsel knew about the witnesses and that the witnesses were available to testify. As such, these
claims fail. The remainder of the Defendant’s claims are either not supported by the record or were addressed previously by the
Superior Court.

For the foregoing reasons, the Court finds that the Defendant’s PCRA Petition was properly dismissed.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v. Daron Jackson
Criminal Appeal—Probation Violation—Suppression—Reasonable Suspicion

No. CC 08477-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—May 6, 2013.

OPINION
Defendant, Daron Jackson, (“Defendant)” appeals from this Court’s Judgment of Sentence imposed on January 25, 2013.
On August 17, 2012, Defendant was charged with Possession with Intent to Deliver (“PWID”), 35 P.S §780-113(A0(30);

Possession of a Controlled Substance, 35 P.S. §780-113(A)(16), and Possession of Paraphernalia, 35 P.S. §780-113(A)(32).
A Motion to Suppress was filed on October 24, 2012 and a hearing was held on January 11, 2013. The matter was taken under

advisement and the Motion to Suppress was denied by Order of Court dated January 22, 2013. A non-jury trial was held before this
Court on January 25, 2013, whereupon Defendant was found not guilty as to the charge of Possession with Intent to Deliver, and
found guilty as to Possession of a Controlled Substance and Possession of Paraphernalia.

On February 22, 2013, Assistant Public Defender Stephen L. Guzzetti (“Appellate Counsel”) entered his appearance and filed a
timely Notice of Appeal on the Defendant’s behalf. On February 25, 2013, Appellate Counsel was ordered to file a 1925(b) Concise
Statement of Matters Complained of on Appeal. On March 18, 2013, Defendant timely filed his Concise Statement of Matters
Complained of on Appeal, wherein he raised the following issue:

1. The Trial Court abused its discretion in denying [Defendant’s] Motion to Suppress evidence seized during a search
initiated without the requisite level of suspicion…[A]n officer must, at the very least, have reasonable suspicion for the
intrusion to be justified. Because the circumstances here did not provide the officer with reasonable suspicion prior to
entering and searching [Defendant’s] home, the search was unjustified at its inception and thus conducted in violation of
[Defendant’s] rights under the Pennsylvania and United States Constitutions.

The facts as found at the Suppression Hearing are as follows: on May 30, 2012, Probation Officer Michael Maroni and his part-
ner arrived at 7301 Kelly Street, Apartment 2 for the purpose of executing a compliance check. (SH Tr. p. 4). Officer Maroni had
been supervising Defendant for a few months, and after completing his April compliance check, Officer Maroni referred Defendant
to the Day Reporting Center for assistance with a job search and his GED. (SH Tr. pp. 5-6). During the April compliance check,
Officer Maroni had smelled marijuana in the residence. (SH Tr. p. 11). Defendant had been discharged from the Day Reporting
Center for failure to maintain his appointments, thus Officer Maroni initiated a compliance check to ensure that Defendant was
meeting the terms and conditions of his probation. (SH Tr. pp. 4-5). The conditions of Defendant’s probation are that he was not per-
mitted to use or possess any narcotics or firearms, he must obtain a drug and alcohol evaluation and obtain his GED. (SH Tr. pp. 6).

Upon arriving at Defendant’s residence, the Defendant’s girlfriend met Officer Maroni and his partner at the door. (SH Tr. p.
7). Although he was familiar with Defendant’s girlfriend, Officer Maroni identified himself as being Defendant’s probation officer
and asked if Defendant was there. (SH Tr. p. 7). Defendant’s girlfriend then opened the door, turned and ran up the stairs into the
living area of the apartment hollering Defendant’s name and announcing that his probation officer was here. (SH Tr. pp. 7—8).
Officer Maroni followed Defendant’s girlfriend up the stairs into the living area of the apartment, as he had a concern that
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Defendant was concealing or destroying evidence of a crime. (SH Tr. p. 8, 26). Immediately upon entering the residence, Officer
Maroni could smell marijuana. (SH Tr. p. 11-12). When Officer Maroni arrived in the living area of the residence, he found
Defendant trying to “stuff a bag of—a big grocery bag underneath the couch. And he had a pair of scissors on the couch next to
him and a bunch of baggies with marijuana reside all over the place.” (SH Tr. p. 8, 9). Given his experience, and the totality of the
circumstances, Officer Maroni indicated he believed Defendant was violating the terms of his probation. (SH Tr. p. 9).

Defendant alleges that this court erred in denying Defendant’s Motion to Suppress, as Officer Maroni did not possess reasonable
suspicion to believe Defendant possessed contraband or Defendant was in violation of the terms and conditions of his probation.
Based upon the testimony presented at the suppression hearing, it is clear to this Court that Officer Maroni possessed reasonable
suspicion that Defendant was in possession of contraband, thus being in violation of the terms of his probation.

In the Commonwealth of Pennsylvania, a probationer has a diminished right to privacy under the Fourth Amendment of the
United States Constitution and Article I, Section 8 of the Pennsylvania Constitution. In Commonwealth v. Williams, 692 A.2d 1031
(1997) the Pennsylvania Supreme Court detailed that while Article 1, Section 8 typically affords citizens greater protection against
unreasonable searches and seizures than the Fourth Amendment, in the context of probationers/parolees, the Pennsylvania
Constitution and the Fourth Amendment of the United States Constitution are in line. Williams, 692 A.2d at 1035, 1039. Thus, in
lieu of the probable cause standard, probationers homes may be searched upon a showing of a lower reasonable suspicion stan-
dard. Id. This is codified in 42 Pa. C.S.A § 9912(d)(2), which states:

A property search may be conducted by an officer if there is reasonable suspicion to believe that the real or other prop-
erty in the possession of or under the control of the offender contains contraband or other evidence of violations of the
conditions of supervision.

42 Pa. C.S.A § 9912(d)(2). With respect to determining whether a probation officer possessed the reasonable suspicion to search a
probationer’s home, the Legislature listed the following factors to consider in conjunction with case law regarding constitutional
search and seizure provisions:

(i) The observations of officers.
(ii) Information provided by others.
(iii) The activities of the offender.
(iv) Information provided by the offender.
(v) The expertise of the officers with the offender.
(vi) The experience of officers in similar circumstances.
(vii) The prior criminal and supervisory history of the offender.
(viii)  The need to verify compliance with the conditions of supervision.

Reasonable suspicion, as defined by the Superior Court in Commonwealth v. Moore, 805 A.2d 616 (2002), is as follows: “whether
the facts available to the officer at the moment of the intrusion warrant a man of reasonable caution in the belief that the action
taken was appropriate.” Moore, 805 A.2d at 619-20 (citations omitted).

Furthermore, when discussing the reasonableness of a search of a parolee’s home, the Pennsylvania Supreme Court stated that
“a search will be deemed reasonable if the evidence presented demonstrates: (1) that the parole officer had a reasonable suspicion
that the parolee had committed a parole violation, and (2) that the search was reasonably related to the parole officer’s duty.”
Williams, 692 A.2d at 1036 (citations omitted).

Officer Maroni was present at Defendant’s home for the legitimate purpose of a compliance check on Defendant due to his
recent dismissal from the Day Reporting Center. Defendant had missed three appointments from the Day Reporting Center where
he was to be working on obtaining employment and his GED as a condition of his probation. Officer Maroni identified himself to
Defendant’s girlfriend at the door to the residence. After seeing Officer Maroni, Defendant’s girlfriend ran into the residence
hollering Defendant’s name and stating over and over, “your probation officer is here.” Her conduct indicated to Officer Maroni
that she was warning Defendant and that Defendant may be in the process of hiding or destroying evidence of a crime. Officer
Maroni’s previous experience with Defendant, his knowledge that Defendant had been discharged from the Day Reporting Center,
and his observation of the odor of marijuana at his last field visit, coupled with Defendant’s girlfriend’s apparent warnings to
Defendant that his probation officer was here lead this Court to the conclusion that Officer Maroni possessed the requisite reason-
able suspicion so as to allow him to enter Defendant’s residence. Thus, Defendant’s Motion to Suppress was properly denied.

For the foregoing reasons, this Court’s Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v. Devon Blackwell
Criminal Appeal—Guilty Plea—Sentencing (Discretionary Aspects)—Waiver—Time Credit

No. CC 201107407. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 13, 2013.

OPINION
On February 14, 2012, Appellant, Devon Blackwell, pled guilty to three counts of Possession with Intent to Deliver a Controlled

Substance and two counts of Possession of a Controlled Substance1, pursuant to a negotiated plea agreement. Appellant was
sentenced to a standard range sentence of twenty-one to one hundred twenty months incarceration2 with a three year consecutive
period of probation. Appellant’s Post Sentence Motion was denied on January 17, 2013. Appellant filed a Notice of Appeal on
January 24, 2013 and a Statement of Errors complained of on Appeal on February 14, 2013.
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MATTERS COMPLAINED OF ON APPEAL
Appellant raises four issues on appeal, all related to sentencing. Appellant asserts the following:

i. The sentence imposed failed to consider the nature and characteristics of the crime and the defendant.

ii. The sentence imposed focused solely on the serious nature of the offenses to the exclusion of other factors. The Court is
bound to consider the rehabilitative needs of the defendant in imposing a sentence as required by 42 Pa.C.S. §9721(b). When
the Court rejected the treatment plan for the defendant, the Court did not consider the rehabilitative needs of the defendant.

iii. The sentence imposed is contrary to the norms underlying the sentencing code.

iv. The sentence is illegal as time credit was not awarded for time spent in pre trial incarceration. Although the Court stated
that time credit would be awarded to his probation violation case, a review of the docket shows that no time credit was
given on his probation detainer case.

Statement of Errors to be Raised on Appeal, pp. 3-4.

DISCUSSION
Appellant’s first three issues relate to the appropriateness of the sentence itself and can be addressed together. Appellant

asserts that the sentence imposed by this Court failed to consider the nature and characteristics of the crime and the defendant,
and also the rehabilitation needs of Appellant. Additionally, Appellant alleges that the sentence imposed is contrary to the norms
underlying the sentencing code.

Before addressing the alleged sentencing errors, this Court notes that Appellant must first establish that a substantial question
exists that the sentence imposed is inappropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa.Super. 1995). The determination of whether a particular issue constitutes a “substantial question” can only
be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an
appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific
provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.”
Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987).

Appellant essentially argues that his sentence is manifestly unjust because the Court failed to give appropriate weight to
numerous factors suggested by Appellant.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise
a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012
(1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight
accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629
A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant’s first and second allegations of error, that this
Court failed to consider both the nature and characteristics of the crime and the defendant, as well as the rehabilitative needs of
Appellant, have not established a substantial question for appellate review.

In addition, Appellant’s third allegation of error, that the sentence imposed is contrary to the fundamental norms underlying
the sentencing code, also does not present a substantial question for appellate review. Mere recitation of the “magic words” falls
short of Appellant’s burden to present a colorable argument that the sentence is contrary to the norms of the sentencing code.
Furthermore, Appellant’s lack of specificity makes it impossible for this Court to address the issue. As Appellant has failed to state
which norm of the sentencing code was violated and in what manner, this Court cannot fairly or fully address the issue.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including the sentencing guidelines and the Pre-Sentence
Report. (ST 7) Regarding the Pre-Sentence Report, the Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors….
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
This Court sentenced Appellant to a period of incarceration of twenty-one to one hundred twenty months, the minimum being

at the bottom of the standard range, and the maximum designed to allow Appellant to demonstrate by his behavior when he has
been sufficiently rehabilitated to earn parole. (ST 9) Appellant’s long history of using drugs started at age ten and he was first adju-
dicated delinquent of selling drugs at age sixteen. In fact, Appellant was on probation with this Court for a prior delivery when he
was arrested on these charges. (ST 6) Appellant failed to present compelling evidence of mitigating factors. To the contrary, this
Court remains concerned about Appellant’s desire and ability to abide by the laws of the Commonwealth. He presented as an angry
man with serious mental health issues. Despite a JRS3 plan and ongoing mental health services, Appellant continued to use and sell
illegal drugs. Ibid. While detained on a prior case, he received a misconduct for assaulting another inmate with a weapon.
Furthermore, while he was acquitted of homicide, in addition to this conviction, he does have five adult convictions and a juvenile
record. Considering the totality of the circumstances, a standard range sentence was not excessive or unreasonable.

Lastly, Appellant contends that this Court erred in failing to award a time credit. Appellant had a detainer lodged against him
by this Court on June 13, 2011 at CC# 200801791 as a result of his arrest for this offense. This detainer was cleared on February
29, 2012. As a result, this Court left Appellant’s time at Allegheny County Jail from June 13, 2011 to February 29, 2012 to be applied
to the case listed above and not the case sub judice. Appellant was informed by this Court at sentencing that he would not receive
credit on this case for the time he spent detained on his probation violation. (ST 9) Appellant is not entitled to time credit for any
period spent in Allegheny County Jail serving an unrelated sentence. To grant time credit on this case for time served on a detainer
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holding Appellant on CC# 200801791 would give Appellant an impermissible volume discount. See Commonwealth ex rel. Bleecher
v. Rundle, 217 A.2d 772 (Pa.Super. 1966).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 35 P.S. § 780-113 (a) (30) and 35 P.S. § 780-113 (a) (16), respectively.
2 As Appellant is RRRI-eligible, he will first become eligible for parole at fifteen months.
3 Justice Related Services (JRS) provides mental health and drug treatment plans for offenders in the criminal justice system.

Commonwealth of Pennsylvania v. Gary Hairston
Criminal Appeal—Possession/PWID—Suppression—Sufficiency—Weight of the Evidence—
Limits on Cross Examination—Jury Instructions

No. CC 200815261. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 23, 2013.

OPINION
On July 17, 2012, Appellant, Gary Hairston, was convicted by a jury of one count of Possession of a Controlled Substance with

Intent to Deliver and one count of Possession of a Controlled Substance. This Court sentenced Appellant on October 4, 2012 to five
to fifteen years incarceration at the PWID count and no further penalty at the Possession count. Appellant did not file a Post-
Sentence motion. Appellant filed a Notice of Appeal on November 7, 2012 and a Statement of Errors Complained of on Appeal on
February 19, 2013.1

MATTERS COMPLAINED OF ON APPEAL
Appellant raises numerous issues on appeal. First, Appellant asserts that this Court erred in denying a pretrial motion to

suppress based on the initial stop. (Statement of Errors to be Raised on Appeal, p. 2-3) Next, Appellant asserts that this court erred
in denying a Writ of Habeas Corpus based on lack of possession. Id. at 3. Further, Appellant asserts that the Court erred in limiting
counsel’s cross-examination of Detective Robert Stroschein regarding confrontations with Appellant subsequent to his arrest. Id.at
3. Appellant asserts that the Court erred in denying counsel’s motion to strike a line of questioning related to a witness’ subsequent
conviction. Id. at 3-4. Appellant alleges that the cross-examination of a witness regarding a subsequent conviction constituted pros-
ecutorial misconduct. Id. at 4. Appellant also asserts that the Court erred in failing to include specific jury instructions in its charge
related to “false in one, false in all” “conflicting testimony” and “inconsistent statements,” and further erred by failing to add these
instructions in response to jury questions. Id. at 4-5. Finally, Appellant asserts the verdict rendered was against the weight and the
sufficiency of the evidence. Id. at 5-6. 

HISTORY OF THE CASE
This Court held a hearing on Appellant’s Omnibus Pretrial Motion on September 28, 2010. At that hearing, Officer Michael

Molitaris, a seventeen year veteran of the City of Pittsburgh Police Department, testified about an incident he observed while
on duty on September 18, 2008, at approximately 7:00 p.m. Officer Molitaris testified that he saw an individual standing in the
middle of Salter Way, a dead end street, speaking with another individual in a Dodge Ram truck. (MT 6) The officer knew the area
was considered a high crime area and was aware of previous arrests on this street. Ibid. After waiting a few minutes, Officer
Molitaris along with two other undercover officers drove approximately one hundred feet down Salter Way in an unmarked police
vehicle and observed Appellant walking in the street towards them. (MT 7-8) Appellant was holding a one gallon clear plastic
Ziploc bag containing what the officer described as dark objects. (MT 8) Officer Molitaris testified that Appellant looked in the
direction of the Chevy Impala driven by the undercover officers and got a “deer in the headlights look on his face.” Ibid.
Immediately, Appellant turned sharply to the right and walked quickly out of view. Ibid.

At that point, Officer Molitaris sped up his vehicle and reestablished visual contact with Appellant. (MT 8-9) When Officer
Molitaris saw him this second time, Appellant had burs on his clothing indicative of being in a wooded area and was no longer
carrying the plastic bag. (MT 9) The officers exited the vehicle and identified themselves as Pittsburgh Police officers. Ibid. Officer
Molitaris went to the location from which he had seen Appellant emerge. Ibid. After searching the weeded area for less than a
minute, Officer Molitaris recovered a clear plastic bag containing several bricks of heroin from the same where Appellant had
retreated. (MT 9-10) Once Officer Molitaris recovered the bag, he gave the other officers the code word “Ray Lewis”, which meant
to place the actor under arrest. (MT 11) Prior to giving the code word, Officer Molitaris observed that Appellant was not in hand-
cuffs. (MT 12) Officer Molitaris testified that when he emerged from the weeded lot, he had burs on his clothing, and stated that
the burs were the same type as those found on Appellant’s clothing. (MT 11) The officer testified that the twenty-six bricks recov-
ered from the gallon-sized Ziploc bag, each at an approximate street value of five hundred dollars, was a substantial amount of
heroin and contraindicative of personal use. (MT 12)

Officer Robert Stroschein, one of the other two undercover officers riding with Officer Molitaris, testified that when he got out
of the undercover vehicle, he approached Appellant and asked him his name. (MT 30) Appellant was not handcuffed or searched
at that time. Ibid. Once Officer Stroschein heard the code word, he placed Appellant under arrest. (MT 31) Officer Stroschein
searched Appellant incident to arrest and recovered two thousand two hundred fifteen dollars and three cell phones from
Appellant’s pockets. Ibid. Appellant indicated to the officer that he was unemployed. (MT 33) Based on the testimony of these
officers, this Court denied both the suppression and habeas motions.

At trial, all three officers present during this encounter testified consistent with the testimony at the suppression hearing.
Appellant called a neighbor, Jamaica Lee, who testified that she was on her porch and observed the encounter. According to Lee,
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Appellant did not have a bag in his hand from the time he got out of the car to the point at which he was intercepted by police. (TT
189) However, her ability to observe from her vantage point was impeached on cross-examination by photographs depicting her
location in relation to Appellant’s car and another car parked beside it. Appellant testified that he parked his car in the alley and
spoke with two men working on another car after he exited his vehicle. (TT 169) Appellant also denied having a plastic bag or
anything in his hands upon exiting his vehicle. (TT 221) 

DISCUSSION
Appellant alleges that this Court erred in denying his Motion to Suppress. The standard of review in determining whether the

trial court appropriately denied the suppression motion is whether the record supports the factual findings and whether the legal
conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d 759, 769 (Pa. Super. 2006). Police and the
public interact on three recognized levels. The first is the “mere encounter” which need not be supported by any level of suspi-
cion, but which carries no official compulsion to stop or respond. The second is an “investigative detention,” which must be
supported by reasonable suspicion; it subjects an individual to a stop and a period of detention, but does not involve such coercive
conditions as to constitute the functional equivalent of arrest. Finally, an arrest or “custodial detention” must be supported by prob-
able cause. Id. at 770.

This Court classified Appellant’s initial interaction with the police officers as a mere encounter. The officers only had begun to
interact with Appellant when the drugs were recovered from the weeded area behind him, giving them probable cause to effectuate
an arrest. The testimony was that Officer Stroschein asked Appellant his name, and before Appellant could answer, Officer
Molitaris recovered the bag containing bricks of heroin. Appellant was not moved from one location to another nor was he told by
the officers that he was not free to leave. The officers testified credibly that Appellant was in no way physically restrained. This
level of interaction does not rise to the level of an investigative detention. 

Next Appellant alleges that this Court erred in denying the Habeas motion. In evaluating a habeas corpus motion, a trial court
must determine whether the Commonwealth placed on the record at the preliminary hearing sufficient evidence to make out a
prima facie case that the defendant committed the crime with which he is charged. Commonwealth v. Hock, 728 A.2d 943 (Pa.
1999). In a pretrial habeas corpus proceeding, as in a preliminary hearing, the Commonwealth has the burden of establishing a
prima facie case, offering some proof to establish each material element of the offenses charged. Commonwealth v. Owen, 397 Pa.
Super. 507, 580 A.2d 412 (1990). However, the Commonwealth is not required at this stage to prove the accused guilty beyond a
reasonable doubt. Rather, the prosecution must establish “sufficient probable cause” that the accused has committed the offense.
Commonwealth v. Prosdocimo, 479 A.2d 1073 (Pa.Super. 1994). The standard in determining whether a defendant is properly held
for court is: (a) that the record reveals a prima facie showing that a crime or crimes have been committed; and (b) that the defen-
dant was in some way legally responsible for the commission of that crime. Liciaga v. Court of Common Pleas of Lehigh County,
566 A.2d 246 (Pa.1989). In other words, a prima facie case consists of evidence, read in the light most favorable to the
Commonwealth, that sufficiently establishes both the commission of a crime and that the accused is probably the perpetrator of
that crime. Commonwealth v. Fountain, 811 A.2d 24 (Pa. Super. 2002).

Appellant alleges the Commonwealth failed to meet its burden of proof that Appellant possessed the heroin recovered at the
scene. Under the doctrine of constructive possession, the Commonwealth did establish that Appellant possessed the heroin.
“Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.”
Commonwealth v. Davis, 280 A.2d 119, 121 (Pa. 1971). Constructive possession is found where the individual does not have actual
possession over the illegal item but has conscious dominion over it. Commonwealth v. Carroll, 507 A.2d 819 (Pa. 1986). In order to
prove “conscious dominion,” the Commonwealth must present evidence to show that Appellant had both the power to control and
the intent to exercise such control. Commonwealth v. Gladden, 665 A.2d 1201, 1206 (Pa. Super. 1995). These elements can be
inferred from the totality of the circumstances. Commonwealth v. Gilchrist, 386 A.2d 603 (Pa. Super. 1978). “Constructive posses-
sion is an inference arising from a set of facts that possession of the contraband was more likely than not.” Commonwealth v.
Parker, 847 A.2d 745 (Pa. Super. 2004). Constructive possession may be proved by circumstantial evidence. Commonwealth v.
Carter, 450 A.2d 142, 144 (Pa. Super. 1982). Individually, the circumstances may not be decisive; but, in combination, they may
justify an inference that the accused had both the power to control and the intent to exercise that control, which is required to
prove constructive possession. Id.

Upon observing a Chevy Impala, a car commonly used by undercover officers, turn onto his dead end street, Appellant
became wide-eyed and quickly changed course, disappearing beside a residence. Flight can be considered as circumstantial
evidence of a guilty conscience. Commonwealth v. Sojourner, 408 A.2d 1100, 1102 (Pa.Super. 1978). The officers accelerated
to Appellant’s location and observed him walking back out of a weeded area without the gallon-sized Ziploc bag he had in his
hand moments earlier. The bag was recovered by the police moments later from the area to which Appellant had retreated
upon seeing the undercover car. Under the totality of the circumstances, as interpreted in the light most favorable to the
Commonwealth, it was reasonable for this Court to conclude that Appellant had the power and intent to exercise control over
the bag of heroin.

Turning to the alleged errors pertaining to the trial itself, Appellant asserts that the Court erred in limiting defense counsel’s
cross-examination of Detective Robert Stroschein regarding confrontations with Appellant subsequent to his arrest. Appellant is
referring to the following exchange:

[BY ATTORNEY RABNER:]

Q. You stopped Mr. Hairston probably 10 times since the date of this arrest —

ATTORNEY SACHS: Objection. Relevance.

JUDGE RANGOS: Can we have a side bar?

ATTORNEY RABNER: Sure. Just to be safe.

[Whereupon, discussion at side bar as follows:]

ATTORNEY RABNER: I will make an offer of proof. Mr. Hairston has indicated to me Officer Stroschein has stopped him
at least a dozen times since the last trial and searched him repeatedly since the trial. I mean, I would argue that it’s
evidence of his frustration or inability to prove his case.
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JUDGE RANGOS: No, no, no.

ATTORNEY RABNER: It seems to be relevant that he continually harasses him.

JUDGE RANGOS: No.

ATTORNEY RABNER: That’s what I was going to lead to.

JUDGE RANGOS: No.

JUDGE RANGOS: Objection is sustained.

(TT 133-134) This Court sustained the Commonwealth’s objection based on relevance. 

In determining the admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so,
whether its probative value outweighs its prejudicial effect. Commonwealth v. Crews, 536 Pa. 508, 640 A.2d 395 (1994);
see, e.g., Commonwealth v. Dollman, 518 Pa. 86, 541 A.2d 319 (1988). “Evidence is relevant if it logically tends to estab-
lish a material fact in the case, tends to make a fact at issue more or less probable, or supports a reasonable inference or
presumption regarding the existence of a material fact.” Commonwealth v. Spiewak, 533 Pa. 1, 8, 617 A.2d 696, 699 (1992).
Evidence that merely advances an inference of a material fact may be admissible, even where the inference to be drawn
stems only from human experience. See, e.g., Dollman (jury could have interpreted disposal of victim’s body as evidencing
consciousness of guilt). 

Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998) (italics in original). Officer Stroschein’s alleged harassment of Appellant
subsequent to this incident, even if proven, would bear no weight in determining Appellant’s guilt in this matter. This Court can
conceive of many possible reasons for the officer’s continued presence in Appellant’s life, one of which being his ongoing duty to
protect the community from a suspected drug dealer. In any event, any alleged harassment would not make any material fact more
or less likely. As such, this Court correctly sustained the objection to irrelevant testimony.

Appellant also asserts this Court erred in permitting a witness, the neighbor, Jamaica Lee, to be cross-examined about her
criminal history. The relevant exchange is as follows:

[BY ATTORNEY SACHS:]

Q. And about a year prior to this you entered a plea in an arrest that took place on that street by the Pittsburgh Police; is
that right?

A. What? No. Enter a plea? Last year? No.

Q. Didn’t you plead guilty on January 10, 2007?

A. For what?

Q. In a case involving the Pittsburgh Police? To resisting arrest —

A. Oh. Okay. Yes.

A. For what?

Q. In a case involving the Pittsburgh Police? To resisting arrest —

A. Oh. Okay. Yes.

ATTORNEY RABNER: You said last year.

THE WITNESS: Yes. You said last year.

ATTORNEY RABNER: In your question you asked her about last year.

BY ATTORNEY SACHS:

Q. Oh, no. A year before this happened?

A. But you said last year. Yes.

Q. This happened in 2008. You entered the plea in 2007?

A. Okay. Yes.

Q. And it was the Pittsburgh Police who arrested you?

A. Yes.

ATTORNEY RABNER: Just note my objection. I will address it at a break.

JUDGE RANGOS: I can’t hear you.

ATTORNEY RABNER: If we can note my objection. We can address it at a break.

(TT 202-203) Defense counsel permitted the prosecutor to ask the question and the witness to answer, then interjected a clarifica-
tion, again permitting the question to be asked and answered at some length before asking to note an objection to be addressed at
the break. He did not state what it was to which he was objecting or the basis of his objection. He did not ask to have testimony
stricken. Instead he decided to rehabilitate his witness through redirect examination.

ATTORNEY RABNER: I have no further questions. I’m sorry. I do have one question.

REDIRECT EXAMINATION OF JAMAICA LEE
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BY ATTORNEY RABNER:

Q. When Mr. Sachs asked you about the police, did that give you any reason to come in here and tell anything but the truth?

A. No, sir.

Q. You understand you’ve been under oath today?

A. Yes.

Q. Have you shared the truth with us?

A. Yes, sir.

ATTORNEY RABNER: No further questions.

(TT 203) After the witness was excused, this Court called counsel forward, whereupon the following exchange occurred: 

JUDGE RANGOS: Can I see counsel just for a moment at side bar.

[Whereupon, discussion at side bar as follows:]

JUDGE RANGOS: What was your objection?

ATTORNEY RABNER: It wasn’t crimen falsi. I don’t believe there was any relevance introducing a past conviction. She
is not testifying, her character is not an issue. I can’t imagine what the relevance would be.

JUDGE RANGOS: Here’s the problem. You didn’t object until after the fact.

ATTORNEY RABNER: I thought he was going to approach with crimen falsi. I couldn’t object until after I heard what he
was approaching her.

ATTORNEY SACHS: That is the reason, Your Honor, to demonstrate bias.

ATTORNEY RABNER: I would say that’s not relevant.

JUDGE RANGOS: Again, it’s too late after the fact.

ATTORNEY RABNER: Even if I make a motion to strike the testimony, it’s already out.

JUDGE RANGOS: That’s your call. Unless you have some other cure.

ATTORNEY RABNER: That’s what I’m saying, I don’t know what cure Your Honor would feel was appropriate. I felt that
that witness was going to be approached with some crimen falsi when Mr. Sachs approached.

JUDGE RANGOS: You should have asked to see what it was.

ATTORNEY RABNER: I have to at some point trust my colleague is not approaching with some confusion that has noth-
ing to do with crimen falsi. He is now saying the reason he approached is she had an ax to grind with Pittsburgh Police.
Perhaps Your Honor would feel that is relevant. My same objection would be relevance.

ATTORNEY SACHS: The bias of a witness is always relevant to their testimony.

JUDGE RANGOS: Indeed.

(TT 204-205) Counsel failed to object to the question when asked, actually interjects a point of clarification and permits the cross-
examination to continue to explore the prior conviction. Having failed to timely object and state the basis for the objection, counsel
chose not to pursue having the testimony stricken. In fact, this Court had to bring counsel to sidebar and ask for the basis of the
objection. By that point, the testimony was out, and counsel did not seek to have the testimony stricken or have the Court give a
curative instruction. 

Appellant also alleges prosecutorial misconduct based on the above exchange between Attorney Sachs and Jamaica Lee. This
allegation is also without merit. The legal principles relevant to a claim of prosecutorial misconduct are well established.
Comments by a prosecutor rise to the level of prosecutorial misconduct only where their unavoidable effect is to prejudice the jury,
forming in the jurors’ minds a fixed bias and hostility toward the defendant such that they could not weigh the evidence objectively
and render a fair verdict. Commonwealth v. Hutchinson, 25 A.3d 277, 307 (Pa. 2011). 

Defense counsel did not raise his allegation of prosecutorial misconduct during the trial. He did not file a motion in limine to
exclude his witness’ prior conviction or a post-sentence motion raising this issue. He is now precluded from raising it on appeal.
Commonwealth v. Spotz, 18 A.3d. 244, 278 (Pa. 2011) Furthermore, Defense counsel did not timely object or even state the basis
for the objection. Had counsel either filed a motion in limine or timely objected stating the basis for his objection, this Court could
have made an appropriate ruling, and, if necessary, ordered testimony stricken and issued a curative instruction.

Appellant also asserts that the Court erred in failing to include specific jury instructions in its charge related to “false in one,
false in all,” “conflicting testimony” and “inconsistent statements” and further erred by failing to add these instructions in
response to jury questions. The standard of review with respect to jury instructions is:

When evaluating jury instructions the charge must be read as a whole to determine whether it was fair or prejudi-
cial. The trial court has broad discretion in phrasing its instructions, and may choose its own wording so long as the law
is clearly, adequately, and accurately presented to the jury for its consideration.

* * * * * *
We will not rigidly inspect a jury charge, finding reversible error for every technical inaccuracy, but rather evaluat-

ing whether the charge sufficiently and accurately apprises a lay jury of the law it must consider in rendering its decision.

Commonwealth v. Prosdocimo, 578 A.2d 1273-1274, 1276 (Pa. 1990).
This Court denied defense counsel’s requests for the “false in one, false in all,” “conflicting testimony” and “inconsistent state-
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ments” instructions. (TT 141, 145) This Court met its obligation of clearly, adequately and accurately presenting the law, and
addressed these issues in its charge. This Court instructed the jury on its duty to determine the credibility of witnesses. (TT 320)
The Court instructed that the jury had the duty to resolve any potential conflicts or discrepancies in testimony. (TT 322) The
instructions requested by defense counsel were not necessary for the jury to discharge its duties as they relate to issues which are
otherwise covered by instructions this Court gave. As such it was not error to exclude them. Specifically, with regard to the “False
in One, False in All” charge, “when a full and complete charge is given on credibility, as was done in this case, there is no error in
failing to give the specific charge.” Commonwealth v. Vicens-Rodriquez, 911 A.2d 116, 120 (Pa.Super. 2006).

Appellant alleges that he repeated his request for these specific instructions after the jury sent questions to the Court, one of
which was an inquiry into the availability of transcripts. In response to a request to review transcripts, Counsel stated the following:

Just noting my earlier request for a jury instruction regarding impeachment and subsequently with regard to my previous
objection to Your Honor’s previous ruling. My objection was made to this perceived potential issue. If Your Honor is going
to make a ruling on this already.

(TT 344) Counsel’s somewhat confusing statement is not a clear request for the three separate jury instructions complained of on
appeal. In that a jury cannot have transcripts during deliberations, a simple statement to that effect sufficed to allay counsel’s
concern and obviated the need for more specific instructions.

Next, Appellant alleges that the verdict was against the weight of the evidence. This claim is waived. Appellant failed to raise
the issue in a post-sentence motion and is therefore precluded from raising it on appeal. Commonwealth v. Mack, 650 A.2d 690
(Pa.Super. 2004). Had this Court reached the merits of the weight of the evidence claim, it would have found the jury was well within
its discretion to find the police officers credible and Appellant and his neighbor not, which would suffice to convict Appellant on
the listed charges. 

Lastly, Appellant challenges the sufficiency of the evidence. The test for reviewing a sufficiency of the evidence 

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have
been established beyond a reasonable doubt… This standard is equally applicable to cases where the evidence is circum-
stantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable
doubt. Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted)

Commonwealth. v. Torres, 617 A.2d 812, 236-237 (Pa.Super.1992).
Appellant alleges that the evidence was insufficient because of alleged conflicting and inconsistent testimony. Such a claim is

inappropriate as a sufficiency argument, and goes toward the weight of the evidence. See Commonwealth v. Vandivner, 962 A.2d
1170, 1177-1178 (Pa. 2009). It is axiomatic that the trier of fact may choose to believe some, all or none of the testimony and must
resolve any perceived inconsistencies. Commonwealth v. Williams, 434 A.2d 717, 719-720 (Pa.Super. 1981). Appellant also raises
under the specter of sufficiency previous arguments regarding improper cross-examination and constructive possession which
have been addressed supra. Further, Appellant lists concerns regarding the lack of physical evidence and proper recording of
evidence. However, the lack of evidence is of no consequence regarding a sufficiency challenge, the Court must consider all
evidence actually presented to it. Commonwealth v. Pankraz, 544 A.2d. 974, 976 (Pa.Super. 1989). The proper test is whether, view-
ing all the evidence admitted at trial, together with all reasonable inferences to be drawn therefrom, in the light most favorable to
the Commonwealth as the verdict winner, the jury could have found that each and every element of the charged offenses was
proved beyond a reasonable doubt. Commonwealth v. Sanchez, 610 A.2d 1020, 1026 (Pa.Super. 1992).

In this case the testimony supported the jury finding that Appellant possessed a large quantity of heroin and possessed it with
intent to deliver. As such, Appellant’s argument regarding sufficiency is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.

1 Appellant filed a eight page Statement of Errors Complained of on Appeal in violation of Pa.R.A.P. Rule 1925 (b) (4) (ii) and (iv),
which requires the Statement of Errors to be concise and not provide lengthy explanation as to any error.

Commonwealth of Pennsylvania v. Melvin Wright
Criminal Appeal—Commonwealth Appeal—Suppression—Four Corners—Probable Cause to Search—
No Proof this Package was Different from any Other Packages

No. CC 2012-00714. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 24, 2013.

OPINION
The Commonwealth appeals this Court’s order of October 10, 2012 suppressing evidence in this case. The Commonwealth has

certified that the Court’s order substantially handicaps and/or effectively terminates the prosecution of the defendant and has filed
this appeal. See Commonwealth v. Dugger, 506 Pa. 537, 486 A.2d 382 (1985).

Essentially, the Commonwealth’s claim of error is that the Court should not have suppressed the evidence in this case because
probable cause existed within the four corners of the affidavit of probable cause filed in support of the search warrant. The
Commonwealth also asserts that this Court erroneously denied the Commonwealth the opportunity to reopen the suppression
record to provide additional evidence to the Court. Both of these claims are without merit.

Article I, Section 8 and the Fourth Amendment each require that search warrants be supported by probable cause.
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Commonwealth v. Jones, 988 A.2d 644, 655 (Pa. 2010). “The linch-pin that has been developed to determine whether it is appro-
priate to issue a search warrant is the test of probable cause.” Commonwealth v. Edmunds, 526 Pa. 374, 586 A.2d 887, 899 (Pa. 1991)
(quoting Commonwealth v. Miller, 513 Pa. 118, 518 A.2d 1187, 1191 (Pa. 1986)). “Probable cause exists where the facts and circum-
stances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient in themselves to
warrant a man of reasonable caution in the belief that a search should be conducted.” Commonwealth v. Thomas, 448 Pa. 42, 292
A.2d 352, 357 (Pa. 1972).

“Before an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information
sufficient to persuade a reasonable person that probable cause exists to conduct a search”. Commonwealth v. Davis, 466 Pa. 102,
351 A.2d 643 (1976). The standard for determining whether the requisite level of probable cause exists for the issuance of a search
warrant is the “totality of circumstances” test set forth in Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983). See
Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921 (1985). Specifically, 

A magistrate is to make a ‘practical, common-sense decision whether, given all the circumstances set forth in the affidavit
before him, including the ‘veracity’ and basis of knowledge’ of person supplying hearsay information, there is a fair prob-
ability that contraband or evidence of a crime will be found in a particular place.

Commonwealth v. Jones, 542 Pa. 418, 668 A.2d 114, 117, (1995) citing Gray, 503 A.2d 925, quoting Gates, 462 U.S. at 238-39.
The information contained in an affidavit must be viewed “in a common sense, non-technical manner and deference must be

accorded to the issuing magistrate”. Jones, 668 A.2d at 117. The magistrate’s finding of probable cause must be limited to the four
corners of the affidavit. Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141, 141 (1981). 

This Court does not believe that the affidavit of probable cause filed with the search warrant in this case contained the requi-
site probable cause to search the package sent to the defendant. In this case, troopers from the Pennsylvania State Police obtained
a search warrant to seize a package delivered to the defendant’s residence via Federal Express. As set forth in the search warrant
affidavit, on October 19, 2011, Trooper Edward Walker was contacted by Detective Michael Russo of the Chandler Police
Department relative to a suspicious parcel being shipped from a Federal Express location in Phoenix, Arizona to Christina Holly
in Pittsburgh, Pennsylvania. The Chandler Police Department is located in Chandler, Arizona. Trooper Walker went to the Federal
Express location in Pittsburgh, Pennsylvania to examine the package. According to the affidavit of probable cause, Trooper Walker
noted that the package contained several narcotic shipper indicators. First, the parcel was shipped from a drug source city and
state, Phoenix, Arizona. Next, the parcel was “prepaid”, which meant that the person to whom the parcel was shipped would not
have to pay for shipping. The parcel was also shipped “FedEx standard overnight” which meant that the customer paid extra for
that service and according to Trooper Walker, this form of shipping is frequently used to limit the parcel’s exposure to law enforce-
ment. Trooper Walker also noted that the parcel, when handled, felt as if there was a dense block in the middle of the parcel and
Trooper Walker stated that this oftentimes means that a condensed block of cocaine or marijuana is inside the parcel. The ship-
ping instructions for the parcel included a “signature waiver” and this permitted the parcel to be shipped without having the recip-
ient of the package sign for the parcel. He also noted that he did an internet search and he concluded that Christina Holly did not
receive mail at the residence where the parcel was to be shipped. Based upon this information, Trooper Steve Lucia employed his
“narcotic detecting K-9 to scan the suspicious parcel”. According to Trooper Lucia, the dog alerted for the presence of a controlled
substance with the parcel.

This Court does not believe that the information contained in the affidavit of probable cause established that there was a fair
probability that contraband or evidence of a crime would be found in the parcel. The factual information related to the parcel
does not distinguish it from any other parcel that could contain non-contraband. In seeking the search warrant, the trooper
relied on the facts that a parcel containing a dense block was sent via Federal Express from Phoenix, Arizona, pre-paid, “stan-
dard overnight” and with a signature waiver to Christina Holly in Pittsburgh, Pennsylvania and that an internet search did not
yield any information that Christina Holly received mail at the residence to where it was sent. According to the trooper, these
facts were all indicators that the parcel contained narcotics. This Court cannot agree. These characteristics, alone and in their
totality, could exist in many packages sent not only from Phoenix, Arizona but from any other location, potential drug-source
city or otherwise. Federal Express is one of the most common ways to ship packages in the United States and there is nothing
distinguishing or unique about a package containing a dense block being sent “pre-paid”, “standard overnight” with a signature
waiver that separates the parcel in question in this case from any other heavy parcel shipped by Federal Express. Based on
these purported shipping indicators, there is just too much potential (and likelihood) that hundreds, if not thousands, of pack-
ages not containing contraband could be subjected to searches by law enforcement. This Court is not persuaded that the
narcotics shipping indicators advanced by Trooper Walker demonstrate a fair probability that contraband or evidence of a
crime would have been found in the parcel.

The Commonwealth also points to the fact that the state troopers employed a narcotic detecting canine who “alerted” to the
presence of narcotics on the parcel. This Court recognizes that the use of a drug sniffing dog is a common implement in drug inves-
tigations. However, in this case, the affidavit of probable cause generally refers to the dog as a “narcotic detecting K-9.” This infor-
mation was provided by Trooper Walker, not Trooper Lucia, the handler of the dog. There is no information contained in the
affidavit of probable cause concerning the reliability of the dog such as the training of the dog or whether the dog had been used
in the past with success. This Court does not believe that the simple statement that a narcotic detecting dog alerted for the
presence of drugs on the parcel which was likely shipped with and came into contact with numerous other parcels is sufficient to
create a fair probability that contraband or evidence of a crime would have been found in the parcel.1

Petitioner’s second claim likewise fails. Essentially, the Commonwealth asserts that it should have been permitted to reopen the
suppression record to permit the trooper to testify and explain how he handled the package at the Federal Express facility.
According to the Commonwealth, this evidence would have been relevant to whether the defendant possessed an expectation of
privacy in the package and whether picking up the package constituted a search. To the extent that the Commonwealth is claim-
ing that reopening the record would permit it to present evidence that the defendant did not possess an expectation of privacy that
his package would not have been handled by a Federal Express employee, it should be noted that this Court bases its ruling on the
four corners of the affidavit of probable cause and reopening the record would not have affected the Court’s ruling. Moreover, as
the Commonwealth agreed that the defendant possessed an expectation of privacy in the contents of the package seized, reopen-
ing the record would not alter the Court’s view in that regard. This claim is, therefore, baseless.

Accordingly, the judgment should be affirmed.



august 9 ,  2013 page 345

BY THE COURT:
/s/Mariani, J.

Date: April 24, 2013

1 This Court also has some concern that the use of the dog may have been improper as this Court does not believe the trooper
possessed a reasonable suspicion that the parcel contained narcotics prior to employing the dog for the sniff. See Commonwealth
v. Rogers, 849 A.2d 1185, 1190 (Pa. 2004)(“there need not be probable cause to conduct a canine search of a place; rather, the police
need merely have reasonable suspicion for believing that narcotics would be found in the place subject to the canine sniff.”).

Commonwealth of Pennsylvania v. Antoine Culmer
Criminal Appeal—PCRA—Guilty Plea—Sentencing (Disretionary Aspects)—Ineffective Assistance of Counsel—
Coercion—Failure to Withdraw Plea

No. CC 201014632. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 24, 2013.

OPINION
This is an appeal of a denial of Petitioner, Antoine Culmer’s, petition pursuant to the Post-Conviction Relief Act (hereinafter

referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. In this case, the petitioner was charged with a variety of drug charges, including
possession with the intent to deliver cocaine while he was an inmate at the Allegheny County Jail. For various reasons unrelated
to this appeal, Petitioner was represented by three different assistant public defenders at the trial court level. On October 19, 2010,
Petitioner was charged with contraband for possessing cocaine while an inmate at the Allegheny County Jail, possession with intent
to deliver cocaine, and possession of cocaine. Petitioner faced a minimum mandatory sentence of not less than three nor more than
six years’ imprisonment for the possession with intent to deliver charge and a mandatory minimum sentence of not less than two
nor more than four years for the contraband charge. The parties negotiated a plea agreement whereby Petitioner would plead
guilty to the charges filed against him in exchange for the Commonwealth’s agreement to waive the application of the mandatory
minimum sentences. There was no agreement regarding the sentence to be imposed.

At the time of the guilty plea, this Court conducted an oral colloquy with Petitioner to ensure that his guilty plea was voluntary.
The Court advised Petitioner of the statutory maximum sentences which were possible if he were convicted of the offenses. The
Court also advised the Petitioner that the possession with intent to deliver charge carried a mandatory minimum sentence of three
years’ imprisonment and the contraband charge carried a mandatory minimum sentence of two years’ imprisonment for a total
mandatory minimum sentence of not less than five years’ imprisonment. The Court further explained to the Petitioner that he faced
a potential sentence of not less than seven years nor more than 21 years’ imprisonment. The Court noted that the plea agreement
contained the Commonwealth’s agreement to waive the mandatory minimum sentences in this case. The Petitioner verbally noted
his understanding of the agreement on the record.

The Court then reviewed an extensive written guilty plea colloquy executed by the Petitioner and confirmed on the record. In
that agreement, the Petitioner acknowledged that he waived a myriad of constitutional rights and agreed to plead guilty. On the
record and in the written colloquy, the Petitioner acknowledged that no promises had been made to him outside the terms of the
plea agreement as an inducement to plead guilty. Petitioner stated that he had sufficient time to speak with his counsel and he was
satisfied with trial counsel’s representation. Petitioner agreed with the factual summary presented at the time of his plea that he
had possessed 46 baggies of crack cocaine while he was an inmate at the Allegheny County Jail. The cocaine weighed 23.75 grams
and the amount and packaging of cocaine was consistent with possessing it with the intent to distribute it. After the Petitioner
agreed with the factual summary, this Court informed the Petitioner of the following:

The Court: Wow. Now, I note, Mr. Culmer, you have a prior record score through the roof. When you get an R-Fel desig-
nation on your prior record score, that means you been around the track a few times, more than a few even.

So the reason I mention that is because sentence for somebody with your prior record score is higher than somebody who
it’s a first offense, for example. Do you understand that?

The Petitioner: Yes, sir.

The Court: The mandatories have been waived but the sentencing guidelines are still substantial. Do you understand that?

The Petitioner: Yes, sir.

The Court: I’m not saying what I’ll do or not do. I just want to make sure you’re aware that the sentencing guidelines are
substantial as in, for example, the contraband is 35 to 45 months in the standard range and 29 months in the mitigated.
The possession with intent is 31 months in the mitigated and the simple possession is 6 months in the mitigated. I under-
stand you have about three months’ credit. Is that right, Dan?

Later during the plea, the trial counsel reviewed the plea agreement terms with the Petitioner. Trial counsel specifically advised
the Petitioner that “Judge Mariani can sentence you – we’re leaving the sentencing up to the judge. Do you understand that?” The
Petitioner stated that he understood the terms of the plea agreement but he voiced concern that he entered a guilty plea but
didn’t know what his ultimate sentence would be. This Court then advised the Petitioner that 

None of us knows. You’ve agreed to plead guilty. They’ve agreed not to seek seven years of mandatory [sentences] against
you. At least five, even if they ran them concurrent. They agreed not to ask the Court to impose the five-year mandatory
or the seven. But the sentencing is totally up to me, which is why I went over these guidelines with you, because the
sentencing is substantial even without the mandatory.
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That means I’m going to give you that substantial sentence but you’re pleading guilty without an agreement as to
sentence. Which means if you were to get five to ten, let’s say, that’s within the possibility of what you agreed to, which
is why I went over the maximum for you, so you know what the maximum outside penalties are.

The Court then went on to explain that it did not know what specific sentence it would impose and that the Petitioner would have
the opportunity to persuade the Court to sentence him toward the low end of the sentencing guidelines.

The parties returned for sentencing on May 10, 2012. Petitioner was now represented by a new assistant public defender. This
Court reviewed the pre-sentence report. Noting that the Petitioner had an extensive prior criminal record, that he possessed such
a large amount of crack cocaine in the jail for the purpose of distributing it, this Court sentenced Petitioner to a term of imprison-
ment of not less than three years nor more than six years at the contraband count. This sentence was at the low end of the
standard range. This Court imposed a consecutive term of imprisonment of not less than one year nor more than two years for the
conviction for possession with intent to distribute. This sentence was well below the 30 months suggested mitigated range sentence.
Overall, the total sentence was below the mitigated sentencing guideline range.

On June 8, 2012, Petitioner filed a pro se PCRA Petition. This Court appointed counsel for Petitioner and an Amended PCRA
Petition was timely filed on October 10, 2012. The Commonwealth filed a timely answer. A PCRA hearing was held before this Court.
At the hearing, Petitioner testified about promises allegedly made to him by plea and sentencing counsel. Petitioner testified that
plea counsel “promised” Petitioner that this Court would impose one of the following sentences: a county-length sentence (less than
two years total imprisonment), house arrest or a term to be served at a halfway house. Petitioner testified that plea counsel pres-
sured Petitioner to fill out the written guilty plea colloquy form. Petitioner testified that plea counsel “was really like, real friendly
acting and, you know the way she was moving and her facial expressions … like she was using something to distract me … to go with
the plea.” Petitioner claimed that he only agreed to the plea agreement because of these alleged promises made by plea counsel.
Petitioner further testified that sentencing counsel also made promises to him about his sentence. He claimed that sentencing
counsel promised Petitioner that he would receive a sentence of house arrest after Petitioner had served 24 months in prison on his
underlying sentence. Petitioner also testified that he told sentencing counsel that he wanted to withdraw his guilty plea but she told
him “it is too late, you already took the plea….” According to Petitioner, after he was sentenced by this Court, he wanted sentencing
counsel to file a motion to withdraw his guilty plea or file an appeal, but she never visited him after that or responded to his letters.
This Court found Petitioner’s testimony to be incredible and denied his PCRA petition. This appeal followed.

It is well established that counsel is presumed effective and the petitioner bears the burden of proving ineffectiveness.
Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). Under the federal constitution, to obtain relief on a claim of
ineffective assistance of counsel, a petitioner must rebut that presumption and demonstrate that counsel’s performance was defi-
cient, and that such performance prejudiced him. Strickland v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). As set forth in Commonwealth v. Dennis, 17 A.2d 297, 301 (Pa.Super. 2011),

[i]n our Commonwealth, we have rearticulated the Strickland Court’s performance and prejudice inquiry as a three-
prong test. Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudice such that there is a reasonable probability
that the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa. 186, 786
A.2d 203, 213 (Pa. 2001). 

The standard remains the same for claims under Pennsylvania and federal law. A claim of ineffectiveness will be denied if the
petitioner’s evidence fails to meet any of these prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court hear-
ing a PCRA petition are binding on higher courts where the record supports such credibility assessments. Commonwealth v. R.
Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has
forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

Counsel did not render ineffective assistance of counsel in this case. Petitioner’s first claim is that plea counsel and sentencing
counsel promised him a sentence far below the sentence he actually received. This Court does not believe the testimony of
Petitioner at the PCRA hearing was credible at all. In fact, it was patently incredible. The oral and written colloquies completed
by the Petitioner belie any notion that he was advised by counsel that he would receive a light sentence. This Court specifically
advised Petitioner that he was facing, and would likely receive, a substantial sentence. Moreover, both plea counsel and sentenc-
ing counsel stated in the certifications attached to the amended PCRA petition that they never made any promises to Petitioner
that he’d receive a light sentence. This claim accordingly fails.

Petitioner next claims that sentencing counsel was ineffective for failing to file a motion to withdraw his guilty plea or post-
sentencing motion or a direct appeal challenging his sentence. Although Petitioner made these claims in his amended PCRA peti-
tion, Petitioner did not produce any evidence through his own testimony or otherwise establishing that he asked counsel to pursue
such relief. Sentencing counsel stated in the certification attached to the amended PCRA petition that Petitioner never asked her
to seek such relief. This fact, coupled with the fact that Petitioner never produced any factual basis at the PCRA hearing to estab-
lish that he asked counsel to file a motion to withdraw his plea or attack his sentence on appeal render his claim meritless.1

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 24, 2013

1 Even had Petitioner established a factual basis for his claims, this Court does not believe that he suffered any prejudice by
counsel’s failure to file a motion to withdraw his guilty plea or file a direct appeal. Petitioner has never provided any legal basis
to withdraw his guilty plea and his ultimate sentence was below the mitigated range of the sentencing guidelines.
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Commonwealth of Pennsylvania v.
Robert Polzer

Criminal Appeal—Sufficiency—Rape—Consensual Encounter

No. CC 200813546. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—April 23, 2013.

OPINION
This is an appeal that arises out of the conviction of Defendant, Robert Polzer, from a non-jury verdict of December 16, 2010

entered by the Honorable John K. Reilly, Jr., Senior Judge, specially presiding. Defendant was charged as a result of a sexual
assault of the victim on August 20, 2008. Defendant was charged with the following offenses: Count 1 - Rape in violation of 18
Pa.C.S.A. § 3121; Count 2 - Involuntary Deviate Sexual Intercourse in violation of 18 Pa.C.S.A. § 3123(a)(1); Count 3 - Sexual Assault
in violation of 18 Pa.C.S.A. § 3124.1; Count 4 - Indecent Assault in violation of 18 Pa.C.S.A. § 3126(a)(2); Count 5 - Unlawful
Restraint in violation of 18 Pa.C.S.A. § 2902(a)(1); Count 6 - False Imprisonment in violation of 18 Pa.C.S.A. § 2903(a); and Count
7 - Tampering with or Fabricating Physical Evidence in violation of 18 Pa.C.S.A. § 9101. On April 28, 2010 a jury trial was
commenced, presided over by Judge Reilly, at which the Commonwealth presented the testimony of the victim, investigating
officers and medical personnel who examined the victim after the assault. The Commonwealth also offered into evidence
Defendant’s tape recorded interview with the investigating officers and a letter Defendant wrote to the victim after his arrest.
Defendant then testified in his defense, however, after the conclusion of Defendant’s testimony, as he left the witness stand and in
the presence of the jury, he apparently attempted to take his own life, which resulted in Defendant being subdued and transferred
to a hospital for treatment of his injuries. (T., pp. 341, 343) The jurors were questioned concerning the impact of witnessing the
Defendant’s actions and it was determined that 6 of the jurors could not render a verdict unaffected by Defendant’s conduct.
Consequently, a mistrial was granted. On October 25, 2010, Defendant waived the right to a jury trial and elected to proceed with
a non-jury trial with Judge Reilly rendering a decision based on the evidence previously presented on April 28 – 29, 2010 and such
additional evidence as may be presented, which was, in fact, presented by both the Commonwealth and Defendant on December
1, 2010. Judge Reilly then entered a non-jury opinion and verdict on December 16, 2010 in which he found Defendant guilty of
Rape and False Imprisonment. No verdict was entered on the charges of Sexual Assault and Indecent Assault, as Judge Reilly
determined these changes to be lesser included offenses of Rape.1 Defendant was found not guilty of Unlawful Restraint and
Tampering with Evidence.

As a result of Judge Reilly’s retirement, this case was assigned to this Court for sentencing. On March 2, 2011, Defendant was
sentenced to 10 to 20 years incarceration for Rape and a consecutive sentence of 6 to 12 months incarceration for False
Imprisonment.

On March 29, 2011 Defendant filed a Notice of Appeal. On April 5, 2011 a 1925(b) Order for Concise Statement of Matters
Complained of on Appeal was entered. On August 23, 2011 Defendant filed his Concise Statement of Matters Complained of on
Appeal raising the following issues:

“a. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Defendant
committed the offense of Rape where the evidence presented demonstrated the sexual encounter between Defendant
and the victim was consensual;

b. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Defendant
committed the offense of Sexual Assault where the evidence presented demonstrated that the sexual encounter
between Defendant and the victim was consensual.

c. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Defendant
committed the offense of Indecent Assault where the evidence presented demonstrated that the sexual encounter
between Defendant and the victim was consensual; and

d. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Defendant
committed the offense of Unlawful Restraint where the evidence presented demonstrated that the sexual encounter
between Defendant and the victim was consensual.”

BACKGROUND
This matter arises out of an assault on the victim which occurred at Defendant’s apartment on the Northside of Pittsburgh on

August 20, 2008. The victim, who was 23 years old at the time of trial, first met Defendant in March 2008. (T., p. 33) She testified
that she was friends with Defendant and had been to Defendant’s apartment on prior occasions. On the afternoon of August 19,
2008 she began watching a movie with Defendant at his apartment but they did not finish the movie and, therefore, the following
day she called Defendant and asked if she could return to his apartment to finish watching the movie. (T., p. 35) The victim testi-
fied that she and Defendant went into Defendant’s bedroom to watch the movie while they were lying on Defendant’s bed. (T., p.
36) As she was watching the movie she fell asleep, however, she later awakened to the sensation of a pulling on her right arm. (T.,
p. 37) When she opened her eyes she realized that Defendant was handcuffing her right hand to the bedpost. She asked Defendant
what he was doing and asked him to stop. As she struggled with Defendant he then began taping her with duct tape around her
mouth and head while straddling her. (T., p. 39) She testified that as Defendant straddled her that she bit him on his leg. The
victim further testified that before Defendant was able to handcuff her left hand she reached into her pocket and dialed 911 on her
cell phone. (T., p. 39) After she was handcuffed, Defendant took her pants and underwear off and told her he was going to get her
pregnant. (T., p. 40-41) After she was restrained and her mouth was taped the victim testified:

“He put his mouth on my vagina. He touched my breasts, he touched my whole body. He was just forcing himself on
me.” (T., p. 42)

She also testified that he then, “put his penis in my vagina and he began to have sex.” (T., p. 43)
The victim also testified that Defendant hit her in the face. (T., p. 43) After completing the assault, Defendant took the tape off

of the victim’s mouth, removed the handcuffs and allowed the victim to leave the apartment. The victim told Defendant she would
not tell anyone what happened but immediately upon leaving Defendant’s apartment she called the police from her cell phone and
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was taken to Magee Hospital. (T., p. 48) The victim denied that she consented to being restrained or that the sexual relations with
Defendant were consensual. (T., p. 49)

On cross examination the victim admitted that she had met Defendant months before the incident and that she had gone to
various restaurants or bars with Defendant and had been to his apartment three or four times before the incident. (T., pp. 55-57)
The victim, however, denied that they were boyfriend and girlfriend but acknowledged that at one time before the incident she had
slept over his apartment, even sleeping in the same bed. (T., p. 60) She testified, however, that she had never had sex with
Defendant and that the intercourse and her restraint on the night of the incident were not consensual.

The Commonwealth presented the testimony of Detective Aprill-Noelle Campbell. Detective Campbell testified that she
responded to the dispatch of the assault and located the victim on Terman Avenue, near Defendant’s apartment. (T., p. 128) She
indicated the victim appeared confused and scared and Detective Campbell noted red marks on both of her wrists and residue of
the duct tape on her face which was red and inflamed. (T., pp. 129-130)

The Commonwealth called Deborah Ann Shane, a sexual assault nurse examiner with the Sexual Assault Response Team for
Allegheny County, who examined the victim on August 20, 2008 at Magee Women’s Hospital. (T., p. 156) She noted that the victim
appeared to be very upset. She found duct tape residue in the victim’s hair and on the back of her head and around her mouth. The
victim’s lips were red and swollen. (T., p. 159) She also noted and photographed abrasions and broken skin on the victim’s wrists,
arms, legs, buttocks and thighs, as well as ligature marks on her wrist. (T., p. 160-167) She did not note any injuries to the vagina
or cervix. (T., p. 167) The victim’s medical records were also entered into evidence. (T., p. 151)

The Commonwealth called Detective Gregory Boss. Detective Boss testified that he went to Defendant’s residence on August
20, 2008 at 8:14 p.m. at which time Defendant was present and consented to a search of his apartment and an interview, which was
conducted at police headquarters. (T., pp. 180-183) Defendant admitted that while the victim was sleeping in his apartment he
began taking her pants off and she initially made a comment “not now”, but then they had consensual sex. (T., 191) Defendant
ultimately admitted using a belt to restrain the victim and using tape, but denied using handcuffs on the victim. (T., 195) Defendant
also denied being bitten on the leg by the victim, however, when asked to show his legs Detective Boss noted the bite mark on
Defendant’s leg, near his knee. (T., pp. 196-197) Defendant’s taped interview was offered into evidence. (T., p. 199) The
Commonwealth also entered into evidence the recording of the 911 call that was initiated by the victim during the assault as well
as her call to 911 after the assault. (T., pp. 113, 117)

The Commonwealth also called Detective Daniel Honan who read a letter sent by Defendant to the victim on or about December
9, 2008. (T, pp. 221-230) The long letter included Defendant’s statement that:

“There is really no excuse for what I did to you. The whole entire situation feels like a nightmare to me. I cannot
believe I forced myself on to you. I feel so ashamed of myself.” (T., p. 227)

In the letter, Defendant repeatedly expressed regret for the “awful” things he did to the victim, but also asked the victim to testify
that the sexual intercourse and bondage was consensual. (T., p. 227)

In his defense, Defendant testified that he met the victim in February 2008. He testified they were friends and that he wanted
a more involved relationship, but also acknowledged they never had sexual relations during that time. (T., p. 249, 257) Defendant
claimed that on the night before the assault, the victim called him and informed him she wanted to have sex. (T., p. 263) Defendant
admitted restraining the victim and having intercourse with her, asserting:

“I told her, you know, I wanted to, you know, do like S&M type of bondage stuff with her, sex play, and she was kind
of cool with it.” (T., p. 278)

He denied that any of the conduct was non-consensual or that the victim ever asked him to stop. (T., p. 279) He testified that after
having sex that they spoke for approximately a half hour before she left. (T., p. 285) He acknowledged that he did put the hand-
cuffs in a trash bag. (T., p. 289) Finally, he acknowledged writing the letter, essentially stating that although at the time the sex was
consensual that he now “wanted her to know that I sympathize and empathize with her.” (T., 293)

DISCUSSION
In his Concise Statement Defendant asserts that the Commonwealth failed to present sufficient evidence to prove the offenses

of Rape, Sexual Assault, Indecent Assault and Unlawful Restraint beyond a reasonable doubt. Defendant contends the evidence
demonstrated the sexual encounter between Defendant and the victim was consensual. As noted above, Judge Reilly did not enter
a verdict as to Sexual Assault and Indecent Assault.2

When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the
Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province
of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990);
Commonwealth v. Jackson, 485 A.2d 1102 (1984). A trial judge’s decision as to credibility of the witnesses presented and the weight
of their testimony will not be reversed absent a clear abuse of discretion or error of law. Commonwealth v. Melvin, 572 A.2d 773
(Pa. Super. 1990). If the fact finder reasonably could have determined from the evidence presented that all of the necessary
elements of the crime were established, then that evidence will be deemed sufficient to support the verdict. Commonwealth v.
Wood, 637 A.2d 1335, 1343 (Pa. Super. 1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000) Any doubts regarding
Defendant’s guilt may be resolved by the fact finder unless the evidence is so weak and inconclusive that as a matter of law no
probability of fact may be drawn from the combined circumstances. Commonwealth v. Eckrote, 12 A.3d 383, 386 (2010)

Rape is defined as follows:

“Offense defined.—A person commits a felony of the first degree when the person engages in sexual intercourse with
a complainant:

(1) By forcible compulsion.

(2) By threat of forcible compulsion that would prevent resistance by a person of reasonable resolution.” 18 Pa. C.S.A.. § 3121

In Commonwealth v. Eckrote, 12 A.3d 383 (Pa. Super. 2010), the Superior Court discussed the element of forcible compulsion
necessary to find a defendant guilty of rape. The Superior Court stated:
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“It is well established that in order to prove the “forcible compulsion” component, the Commonwealth must establish,
beyond a reasonable doubt, that the defendant “used either physical force, threat of physical force, or psychological
coercion, since the mere showing of a lack of consent does not support a conviction for rape…by forcible compulsion.”
Commonwealth v. Brown, 556 Pa. 131, 136, 727 A.2d 541, 544 (1999) Commonwealth v. Eckrote, 12 A.3d 383, 386 (Pa.
Super. 2010)

In addition, the degree of force required to constitute rape is relative and depends on the facts and particular circumstance of the
given case. Commonwealth v. Ruppert, 579 A.2d 966, 968 (1990), appealed denied, 588 A.2d 914 (1991)

Clearly, the evidence in this case establishes that Defendant used forcible compulsion to engage in sexual intercourse with the
victim. The victim’s extensive testimony described her restraint, the taping of her mouth and the straddling of her body, all of
which Defendant utilized in order to engage in sexual intercourse with the victim. The description and photographs of victim’s
injuries are consistent with the victim’s account of the assault. Finally, Defendant’s letter in which he admitted forcing himself on
her clearly establishes sufficient evidence to find Defendant guilty of rape despite Defendant’s claim at trial that the sexual inter-
course was consensual.

Defendant also contends there was insufficient evidence to support his conviction for False Imprisonment. False Imprisonment
is defined as follows:

“(a) Offense defined.—A person commits an offense if he knowingly restrains another unlawfully so as to interfere
substantially with his liberty.” 18 Pa. C.S.A. § 2903

In order to be found guilty of false imprisonment, the Commonwealth must prove beyond a reasonable doubt that the actor
knowingly and unlawfully restrained another person so as to infer substantially with the liberty of said person. In the case of In Re
M.G., 916 A.2d 1179 (Pa. Super. 2007) the Superior Court, in addressing false imprisonment, stated that:

“In determining whether the restraint at issue interfered with D.M.’s liberty “substantially,” we give the word
“substantially” it’s plain meaning. 1 Pa.C.S.A. § 1903 (words and a statute are to be construed according to rules of
grammar and according to the common and approved usage.) Thus we determine the Legislature intended False
Imprisonment to cover restraints where an individual’s liberty is interfered with in an ample or considerable
manner.” In Re M.G., 916 A.2d at 1182

In the In Re M.G. case the Court noted that the defendant had entered the victim’s bedroom, hiding behind a door while she was
in the shower. After she entered her bedroom, dressed only in a towel, the Defendant shut and locked the bedroom door and moved
towards the victim who resisted by pushing the defendant away while he assaulted her. During this time defendant stood between
the victim and the bedroom door. The court found that it had no difficulty concluding that defendant substantially interfered with
the victim’s liberty. In Re M.G., 916 A.2d at 1182.

In the present case, it is again clear that there was sufficient evidence in the record to support Judge Reilly’s conviction that
Defendant knowingly restrained the victim by handcuffing her to the bed while he sexually assaulted her. The victim testified that
she struggled with Defendant in order to prevent being handcuffed and restrained. The physical evidence showed abrasions and
broken skin, as well as ligature marks, on her arms and wrists consistent with her struggling to avoid the restraint. The record
clearly establishes sufficient evidence to support the guilty verdicts for rape and false imprisonment.

BY THE COURT:
/s/Todd, J.

1 Although Judge Reilly’s written verdict found Defendant guilty of Involuntary Deviate Sexual Intercourse, his written verdict is
inconsistent with a Motion to discharge the charge of Involuntary Deviate Sexual Intercourse granted by Judge Reilly after the
close of the Commonwealth’s testimony. (T., p. 234) Defendant was not, however, sentenced on the charge of Involuntary Deviate
Sexual Intercourse and the Order of Sentence entered in this matter indicates that there was a judgment of acquittal on this count
prior to disposition.
2 Although Defendant’s Concise Statement, subparagraph “d” indicates that Defendant was convicted of “Unlawful Restraint”
Judge Reilly’s written verdict indicates that Defendant was found not guilty of Unlawful Restraint. This Court assumes that
subparagraph “d” refers to Defendant’s conviction for “False Imprisonment”.

Commonwealth of Pennsylvania v.
Lamont Jackson

Criminal Appeal—Sufficiency—Possession/PWID—Personal Use

No. CC 201009601. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—April 23, 2013.

OPINION
This is an appeal by Defendant, Lamont Thomas Jackson, Jr., after he was found guilty after a non-jury trial on February 15,

2012 of one count of Possession with Intent to Deliver a Controlled Substance in violation of 35 Pa.C.S.A. §780-113(a)(30); one count
of Possession of a Controlled Substance in violation of 35 Pa.C.S.A. §780-113(a)(16) and (b) and one count of Possession of Drug
Paraphernalia in violation of 35 P.S. §780-113 (a)(32). Defendant was sentenced on May 14, 2012 to 5 to 10 years incarceration
pursuant to the mandatory sentencing provisions of 42 Pa.C.S.A. §9712.1(a) for Possession with Intent to Deliver a Controlled
Substance. No further penalty was imposed on the remaining charges. Defendant did not file a direct appeal, however, pursuant to
a PCRA petition filed by Defendant an order was entered on August 15, 2012 reinstating Defendant’s appellate rights. On
September 4, 2012 an order was entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal
pursuant to Pa.R.A.P. 1925(b). On November 2, 2012 Defendant filed his Concise Statement which set forth the following:
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“The evidence is insufficient to support a conviction for Possession with the Intent Deliver in this case. Mr. Jackson
admitted to his probation officer that he was having a difficult time refraining from smoking marijuana. He continued to
smoke even though he knew that he should not be doing so. There was no direct evidence of any drug sales involving Mr.
Jackson. The marijuana found in the apartment was his, and for his personal use. Furthermore, since the evidence does
not support a conviction for Possession With the Intent to Deliver, the mandatory sentence were not apply.”

BACKGROUND
This appeal arises out of Defendant’s arrest for possession with intent to deliver marijuana, possession of marijuana and

possession of drug paraphernalia on May 6, 2010 while he was under supervised probation in Allegheny County, Pa. Defendant
proceeded with a non-jury trial on February 15, 2012 at which time the Commonwealth called Probation Officer Robert Tutko who
testified that he was the supervising probation officer for Defendant since November 2009. (T., p. 8 Officer Tutko testified that on
May 6, 2010 a search was conducted of Defendant’s residence on Versailles Avenue in McKeesport, Pennsylvania. The search was
conducted because on two occasions during his probation Defendant admitted to Officer Tutko that he was smoking marijuana. (T.,
p.10) In addition, on May 4, 2010 Defendant tested positive for the use of marijuana after an oral swab was taken of Defendant.
Officer Tutko also testified that on two other occasions, when he arrived at Defendant’s apartment for weekly checks, it would take
Defendant several minutes to answer the door, which Officer Tutko considered suspicious. (T., p. 11) Consequently, the decision
was made to conduct a search of Defendant and his apartment on May 6, 2010. (P. 12)

Officer Tutko arrived at Defendant’s apartment with four other probation officers and two McKeesport police officers. Upon
entering Defendant’s apartment, Officer Tutko saw that Defendant made eye contact with him and then immediately sat on the
couch and flipped something under the couch. Defendant was handcuffed and Officer Tutko then looked under the cushions of the
couch and found a digital scale, a small bag of marijuana and a marijuana blunt cigar. (T., p. 15) Defendant was then searched and
found to have $975 in his possession. (T.,p. 15) After Defendant was secured, Officer Tutko lifted the couch and found a loaded 32
caliber revolver lying on the floor under the couch. (T.,p. 16)

The Commonwealth also called Probation Officer James Aston who testified that while conducting the search of Defendant’s
apartment he noted a strong odor of marijuana coming from a black backpack that was in the living room. Upon opening the back-
pack he found five individually wrapped bags of marijuana. (T.,p. 31) Officer Aston testified that Defendant initially denied that
the marijuana was his, but eventually acknowledged that everything confiscated from the residence was his. (T.,p. 33) Officer
Aston testified that the recovered items consisted of 5 ounces of marijuana, the handgun, the digital scale, a separate small amount
of marijuana and cell phones. (T., p. 33)

The Commonwealth called Officer Schelley Gould of the McKeesport Police Department who testified that he transported
Defendant to the police station and advised him his Miranda rights. Defendant stated that he was willing to give a written state-
ment saying that all of the items seized from the apartment were his if the police gave the money that was found on him back to
his girlfriend. (P. 47) Officer Gould also identified all of the items that were seized in the apartment which consisted of five large
bags of marijuana each containing about an ounce of marijuana and a sixth bag with a smaller amount; the handgun; the digital
scale, five cell phones and the money found on Defendant. (T., p. 46).

The Commonwealth also called Officer William Churilla of the Pittsburgh Police Department who testified as an expert in the
field of narcotics. (T., p. 54) Officer Churilla rendered the opinion that based on the facts as presented, including the possession of
the money; the five cell phones; the digital scale; the five separate bags of marijuana weighing 132.7 grams; and, the box of sand-
wich bags, that Defendant possessed the marijuana with the intent to deliver. (T.,pp. 56-57). After consideration of all of the
evidence, Defendant was found guilty of each of the charges. (T. 2/21/12, pp. 3-4)

DISCUSSION
In his Concise Statement Defendant contends that the evidence was insufficient to support a conviction for possession with

intent to deliver marijuana. Defendant concedes that he admitted to his probation officer that he was using marijuana and that he
was having difficulty refraining from smoking marijuana. Defendant contends, however, that there was no direct evidence that he
was involved in selling drugs and that the marijuana found in his apartment was for his personal use.

When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the
Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province
of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990);
Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined from the evidence presented
that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient to support the
verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994); Commonwealth v. Hopkins, 747 A.2d 910 (Pa. Super. 2007)

In order to prove the offense of possession with intent to deliver a controlled substance, the Commonwealth must prove beyond
a reasonable doubt both that the defendant possessed the controlled substance and had the intent to deliver. Commonwealth v.
Kirkland, 831 A.2d 607, 611 (Pa.Super.2003) (citation omitted), appeal denied, 847 A.2d 1280 (2004) When determining whether a
defendant had the requisite intent to deliver, relevant factors for consideration are “the manner in which the controlled substance
was packaged, the behavior of the defendant, the presence of drug paraphernalia, and large sums of cash.” Commonwealth v.
Ratsamy, 934 A.2d 1233, 1237–1238 (2007) (quotation omitted). Expert opinion testimony is also admissible “concerning whether
the facts surrounding the possession of controlled substances are consistent with an intent to deliver rather than with an intent
to possess it for personal use.” Id. The expert testimony of a witness qualified in the field of drug distribution, coupled with the
presence of drug paraphernalia, is sufficient to establish intent to deliver. Commonwealth v. Carpenter, 955 A.2d 411, 414 (Pa.
Super. 2008)

In this case, the evidence presented by the Commonwealth is clearly sufficient to establish that Defendant possessed the
marijuana with the intent to deliver it. Defendant concedes that he was in possession of the marijuana that was found in his apart-
ment. The marijuana was found wrapped in five individual bags in a quantity consistent with being packaged for sale. The officers
also found a digital scale, a box of sandwich bags and five cell phones all of which are also consistent with the packaging and sale
of marijuana. Defendant was also found with a substantial amount of cash on his person, despite the fact that he was not employed.
Although, Defendant apparently contends that the money belonged to his girlfriend, who was employed, this evidence is consistent
with his receipt of money in the sale of drugs. There was no apparent explanation as to why Defendant would be carrying a large
amount of his girlfriend’s money under the circumstances presented. This evidence, coupled with the expert testimony of Officer
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Churilla, was sufficient to support the Commonwealth’s burden of proving beyond a reasonable doubt that Defendant possessed
the marijuana with the intent to deliver.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Darryl Williams

Criminal Appeal—Possession/PWID—Guilty Plea—RRRI Eligibility

No. CC 201001859. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—May 2, 2013.

OPINION
This is an appeal by Defendant, Darryl Williams, after he entered a guilty plea on October 19, 2011 to two counts of Possession

with Intent to Deliver a Controlled Substance in violation of 35 Pa.C.S.A. §780-113(a)(30); two counts of Possession of a Controlled
Substance in violation of 35 Pa.C.S.A. §780-113(a)(16); two counts of Possession of Drug Paraphernalia in violation of 35 Pa.C.S.A.
§780-113(a)(32); and, one count of Possession of Marijuana in violation of 35 Pa.C.S.A. §780-113(a)(31). Defendant was sentenced
pursuant to a negotiated plea agreement to a term of 4 ½ to 9 years incarceration and a consecutive sentence of 4 years probation
at the first count of Possession with Intent to Deliver. No further penalties were imposed at the remaining counts. Defendant filed
a Notice of Appeal to the Superior Court on October 26, 2011. On October 27, 2011, a letter was directed to Defendant from the
Department of Court Records, Criminal Division, directing Defendant to file an Amended Proof of Service, Petition to Proceed
Informa Pauperis, Verified Statement of Informa Pauperis and the appropriate filing fee. On September 13, 2012, Defendant filed
an Amended Notice of Appeal. On September 20, 2012, an order was entered directing Defendant to file a Concise Statement of
Matters Complained of on Appeal pursuant to Pa. R.A.P. § 1925(b)(1). On October 21, 2012, Defendant filed his Concise Statement
of Matters Complained of on Appeal, which alleged that:

“The trial court erred when it did not provide, as part of Mr. Williams sentence, a minimum sentence pursuant to the
Recidivism Risk Reduction Incentive Act (‘RRRI’) found at 61 Pa.C.S.A. Section 4501 et seq.”

BACKGROUND
This matter arises out of Defendant’s arrest on January 5, 2010 for Possession with Intent to Deliver Cocaine and the related

offenses as set forth above. Defendant filed a Motion to Suppress Evidence and a hearing was held on June 1, 2011. On June 6, 2011
an order was entered denying the Motion to Suppress. The case was called to trial on October 19, 2011 and at the time the
Commonwealth and Defendant entered into a plea agreement that provided that the Commonwealth would withdraw a summary
offense and waive the seven year mandatory sentence that would be applicable and Defendant would plead guilty and agree to a
four and a half to nine year sentence with a period of probation. (T., 10/19/2007, p. 2). Defendant also stipulated that the testimony
from the suppression hearing and the affidavit of probable cause related to the search warrants in the case would be incorporated
into the record as the factual basis to support the plea. (T., 10/19/2007, p. 3)

The testimony from the suppression hearing indicated that beginning in December 2009, police officers from the City of
McKeesport began investigating Defendant related to the possible sale of cocaine. (T. 6/1/2011, p. 5) Defendant was observed on a
number of occasions entering local bars known for drug activity and exiting shortly thereafter. Defendant was followed on January
5, 2010 and as a result of a violation of the Motor Vehicle Code, Defendant’s vehicle was stopped. (T. 6/1/2011, p. 8) At that time,
Defendant was found in possession of individually wrapped bags of cocaine in plain view in his vehicle containing between 6 to 7
grams of cocaine. (T. 6/1/2011, pp. 11-14) After being arrested and being advised of his Miranda rights, Defendant admitted that
there was additional cocaine in his home. Accordingly, a search warrant was obtained and additional cocaine was found.

A colloquy was conducted in which Defendant was advised of the charges and the applicable penalties. (T. 10/19/2011, pp. 4-6)
Defendant acknowledged that he was accepting the testimony from the Suppression Hearing, the Affidavit of Probable Cause and
the Crime Lab reports indicating that he was in possession of 126 grams of cocaine and 2.2 grams of marijuana. (T. 10/19/2011, p.
7) Defendant also acknowledged that he executed a Guilty Plea and Explanation of Rights form. At the completion of the colloquy,
Defendant’s plea was accepted as being made knowingly, intelligently and voluntarily. Defendant waived the right to a presentence
report and pursuant to the plea agreement, Defendant was then sentenced pursuant to the plea agreement. At the conclusion of the
plea agreement, the following exchange took place:

“Mr. Barkus (ADA): The Defendant is not RRRI eligible.

The Court: That is on the record. He is not RRRI eligible? 

Mr. Bills: (Defense Counsel): No.

The Court: Alright.” (T. 10/19/2011, p. 11)

DISCUSSION
Defendant asserts as his sole issue on appeal that the Court erred in failing to make a determination that he was an “eligible

offender” as defined in 61 Pa.C.S.A. § 4503 and in failing to impose an appropriate RRRI minimum sentence pursuant to 61
Pa.C.S.A. §4504. In his Concise Statement Defendant alleges that “all of his history is in Allegheny County and includes one sojourn
to federal court” and contends that none of his prior offenses would disqualify him for an RRRI sentence. Defendant alleges that
his record consists of the following offenses: three DUI convictions in Allegheny County (CC 200409963; CC 201003440; CC
201200363); a misdemeanor simple possession charge under 35 Pa.C.S.A.§780-113(a)(16) at CC 200314503; and, a charge under the
Motor Vehicle Code, 75 Pa.C.S.A. §3742.1 related to Accidents Involving Death or Injury While Not Properly Licensed at CC
200407042. Defendant further contends that none of the offenses for which he was convicted is a “personal injury” crime as defined
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by 18 Pa.C.S.A. §11.103 which would render him ineligible pursuant to §4503 (3).
Defendant next contends that his guilty plea for “conspiracy involving drugs” on December 20, 1996 in federal court in New

Jersey does not disqualify him because “there is no indication in the attached documents that a deadly weapon was involved.”1

Finally, Defendant contends that the instant conviction does not render him ineligible, despite the fact that he was convicted of
Possession with Intent to Deliver pursuant to 35 Pa.C.S.A. §780-113(a)(30), because the Commonwealth, as part of the plea agree-
ment, waived the mandatory sentencing provisions pursuant to 18 Pa.C.S.A. §7508(a)(3)(iii). It should also be noted that at the time
of Defendant’s plea, Defendant’s counsel agreed that Defendant was not RRRI eligible.

While Defendant contends that his record as set forth above does not make him ineligible for an RRRI minimum sentence, his
contention that these offenses constitute his entire record is in error. The statement by the ADA and Defendant’s counsel at the
time of trial that Defendant was not RRRI eligible does not state the specific basis for Defendant’s ineligibility, however, the
Commonwealth has provided the Court with records on which it relied in asserting Defendant’s ineligibility. Attached hereto as
Appendix “A”*** is a criminal record, provided by the Commonwealth from the Superior Court of New Jersey, Essex County, indi-
cating that on February 7, 1984 Defendant plead guilty to 1 count of Third Degree Unlawful Possession of a Weapon in violation of
N.J.S. 2C:39-5b. §2C:39-5b provides as follows:

“Any person who knowingly has in his possession any handgun, including any antique handgun, without first having
obtained a permit to carry the same as provided in N.J.S.2C:58-4, is guilty of a crime of the third degree if the handgun
is in the nature of an air gun, spring gun or pistol or other weapon of a similar nature in which the propelling force is a
spring, elastic band, carbon dioxide, compressed or other gas or vapor, air or compressed air, or is ignited by compressed
air, and ejecting a bullet or missile smaller than three-eighths of an inch in diameter, with sufficient force to injure a
person. Otherwise it is a crime of the second degree.” N.J.S. 2C:39-5b

Defendant’s guilty plea in New Jersey does, in fact, render him ineligible pursuant to the provisions of §4503(2) which provides
that a defendant is an eligible offender if he:

(2) Has not been subject to a sentence the calculation of which includes an enhancement for the use of a deadly weapon
as defined under law or the sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing or the
attorney for the Commonwealth has not demonstrated that the defendant has been found guilty of or was convicted of an
offense involving a deadly weapon or offense under 18 Pa.C.S. Ch. 61 (relating to firearms and other dangerous articles)
or the equivalent offense under the laws of the United States or one of its territories or possessions, another state, the
District of Columbia, the Commonwealth of Puerto Rico or a foreign nation. 61 Pa.C.S.A. §4503(2)

Defendant’s guilty plea to N.J.S. 2C:39-5b. is an equivalent offense to Firearms Not to Be Carried Without a License under 18
Pa.C.S.A. §6106 which provides as follows:

“(a) Offense defined.— 

(1) Except as provided in paragraph (2), any person who carries a firearm in any vehicle or any person who carries a
firearm concealed on or about his person, except in his place of abode or fixed place of business, without a valid and
lawfully issued license under this chapter commits a felony of the third degree.

(2) A person who is otherwise eligible to possess a1 valid license under this chapter but carries a firearm in any vehicle
or any person who carries a firearm concealed on or about his person, except in his place of abode or fixed place of busi-
ness, without a valid and lawfully issued license and has not committed any other criminal violation commits a misde-
meanor of the first degree.” 18 Pa.C.S.A. § 6106

Based on the foregoing, Defendant was not an eligible offender entitled to an RRRI sentence and was appropriately sentenced
pursuant to the negotiated plea agreement.

BY THE COURT:
/s/Todd, J.

1 Defendant attached docket sheets to his Concise Statement from the Defendant’s federal court case and requested that judicial
notice be taken of them pursuant to Pa.R.E. 201(f)

NOTE:
*** Indicates a chart/exhibit/appendix omitted in this publication. Please refer to the Department of Court Records website to
view the complete Opinion including the exhibits, charts, and appendix.

Commonwealth of Pennsylvania v.
Nino Pietro Petrocelli

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Vindictiveness Upon Resentencing

No. CC 200918206. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—May 7, 2013.

OPINION
This is an appeal by Defendant, Nino Petrocelli, after he was found guilty after a jury trial on October 3, 2011 of one count of

Fleeing or Attempting to Elude a Police Officer in violation of 75 Pa.C.S.A. § 3733; two counts of Recklessly Endangering Another
Person in violation of 18 Pa.C.S.A. § 2705; one count of Accident Involving Damage to an Attended Vehicle in violation of 75
Pa.C.S.A. § 3743; and, one count of Driving While License Suspended or Revoked in violation of 75 Pa.C.S.A. §1543 (B) (1).
Defendant was also found guilty of summary offenses in violation of 75 Pa.C.S.A. § 1332, 1501, 1543, 3301 and 3736. Defendant was
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found not guilty of two counts of Aggravated Assault, Serious Injury Police in violation of 18 Pa.C.S.A. § 2702(a)(2) and one count
of Fleeing or Attempting to Elude Officer in a High Speed Chase in violation of 75 Pa.C.S.A. § 3733(a)(i)(iii). Defendant was
sentenced on February 9, 2012 as follows:

Count 3 – Fleeing and Eluding a Police officer – 3 to 6 months
Count 4 – Recklessly Endangering Another Person – 1 to 2 years;
Count 5 – Recklessly Endangering Another Person – 1 to 2 years;
Count 6 – Accident Involving Damage to Attended Vehicle – 3 to 6 months;
Count 9 – Driving while License Under Suspension – 90 days;

All of the sentences were to be served consecutively and Defendant was given credit for time served. This resulted in an aggre-
gate sentence of 33 to 60 months. No sentences or fines were imposed at Counts 7, 8, 10, 11, 12, 13, 14, 15, or 17.

On February 21, 2012 Defendant filed a Motion for Reconsideration and Modification of Sentence. As a result of Defendant’s
Motion, Defendant was resentenced on April 18, 2012. At that time Defendant was sentenced as follows:

Count 3 – Fleeing and Eluding a Police officer – 3 to 6 months
Count 4 – Recklessly Endangering Another Person – 1 to 2 years;
Count 5 – Recklessly Endangering Another Person – 1 to 2 years;
Count 6 – Accident Involve Damage to Attended Vehicle - 6 to 12 months;
Count 9 – Driving while License Under Suspension – 60 days;

All of the sentences were to be served consecutively and Defendant was given credit for time served. This resulted in an aggre-
gate sentence of 35 to 66 months. No sentences or fines were imposed at Counts 7, 8, 10, 11, 12, 13, 14, 15, or 17.

On May 18, 2012 Defendant filed a Notice of Appeal to the Superior Court. On May 23, 2012 an order was entered directing
Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b) within 21 days of receipt
of all transcripts. On February 27, 2013 Defendant filed his Concise Statement which set forth the following:

“a. The evidence was insufficient to sustain a conviction at Counts 3 and 4 for Recklessly Endangering Another Person
where the evidence failed to show that Mr. Petrocelli’s acts placed either of the Officers (Braden Seese or Daniel
Stangrecki) in danger of death or serious bodily injury. The evidence revealed that Mr. Petrocelli engaged in flight from
police, but did not engage in a high speed chase (as determined by the jury), was not driving at an excessive or dangerous
speed or in a dangerous manner, did not make any efforts to swerve into, ram, or hit the police vehicles, both officers were
able to move out of the way of his oncoming vehicle, and neither officer was injured. As such, the evidence presented does
not support does not support the convictions for Recklessly Endangering Another Person.

b. The Court’s sentence imposed on April 18, 2012 has the presumption of vindictiveness where the overall sentenced
increased from 33-60 months to 35-66 months following a motion seeking modification and where the Court noted that it
had no sympathy for Mr. Petrocelli and that he had been ‘nothing by a pain since he has come into the courtroom’.
(Sentencing Hearing Transcript – 4/18/12 at p. 5) It has been noted that:

In addition, a resentence following a motion for modification may not exceed the previous sentence without justifica-
tion. Where a subsequent sentence imposes a greater penalty that previously was imposed, a presumption of vindic-
tiveness attaches. Commonwealth v. Campion, 449 Pa.Super. 9, 672 A.2d. 1328 (1996). [W]henever a judge imposes a
more severe sentence upon a defendant…the reasons for doing so must affirmatively appear. Id., 672 A.2d. at 1333,
quoting North Carolina v. Pearce, 395 U.S. 711, 725-26, 89 S.Ct. 2072, 23 L.Ed.2d. 656 (1969). In order to overcome the
presumption of vindictiveness, the sentencing court’s reasons must be based upon objective information which justi-
fies the increased sentence. Id.

Commonwealth v. Hernandez, 783 A.2d. 784, 787 (Pa.Super., 2001).

Counsel objected on the record at the time of sentencing and noted that the Court had imposed a harsher sentence that
the previous sentence despite the fact that the guidelines were now less serious. (Sentencing Hearing Transcript –
4/18/12; p. 7)

c. The sentence imposed is manifestly excessive, unreasonable, and an abuse of discretion where:

1. The sentence fails to consider the rehabilitative needs of the defendant, as required by 42 Pa.C.S. § 9721(b) includ-
ing his mental health history and the fact that a plan by Justice Related Services would have been appropriate as his
medication compliance could have been monitored.

2. The sentences imposed at resentencing were either the same or more harsh despite the fact that the guidelines had
changed. For instance, the guidelines for Reckless Endangerment for an RFEL start at 12 months in the standard range
whereas the guidelines start at 6 months in the standard range for a prior record score of 5. While the sentence imposed
is still a standard range sentence, it is unclear why it is no longer a sentence at the low end of the standard range.

3. The Court failed to consider the nature and character of the defendant including his bi-polar illness, need for
treatment, the fact that no one was injured, and that these acts were the product of undiagnosed mental illness not
malicious conduct.

4. The imposition of all consecutive sentences creating a total sentence of 35 to 66 months is manifestly excessive,
unreasonable, and an abuse of discretion under the circumstances of this case.”

BACKGROUND
This matter arises out of the Defendant’s arrest on September 2, 2009 after police from the City of Pittsburgh attempted to

initiate a traffic stop of a box truck being driven by Defendant in the Fineview area of the city because the vehicle did not have an
appropriate registration plate. Defendant refused to stop and lead the police on 16 mile chase through several sections of the City
of Pittsburgh, ending when Defendant crashed the vehicle in Millvale, Pa. At trial, the Commonwealth called Officer Robert Plata
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who testified that at approximately 11:44 p.m. on September 2, 2009 he was on routine patrol with his partner when he noted
Defendant’s vehicle did not have a registration plate. (T., Vol. I, p. 31) At that time he activated his lights and sirens but Defendant
refused to pull over. Instead, Defendant proceeded through Fineview across the Fort Duquesne Bridge and into McKees Rocks. (T.,
Vol. I, p. 32) During the pursuit, Officer Plata broadcast that he was pursuing Defendant’s vehicle and other officers joined in the
pursuit. As the pursuit proceeded to Perrysville Avenue Defendant’s vehicle went into the oncoming lane of travel in the direction
of an approaching police vehicle being driven by Officer Braden Seese. Defendant made no attempt to avoid Officer Seese, who
had to swerve onto the sidewalk to avoid being struck by Defendant’s vehicle. (T., Vol, I, p. 36) Officer Plata also testified to a
second incident during the pursuit when Defendant’s vehicle was on Carrington Street approaching a police vehicle being driven
by Officer Daniel Stangrecki who also that had to swerve to avoid being struck by Defendant’s truck. (T., Vol. I, p. 37) Officer Plata
testified to other efforts made to try to stop Defendant’s vehicle until a command decision was given to cease the pursuit (T., Vol.
I, pp. 37-40) Later, Officer Plata saw the vehicle again after it had crashed in Millvale.

The Commonwealth also called Officer Braden Seese and Officer Strangecki who both testified that they heard the dispatch
concerning the pursuit and attempted to aid Officer Plata. Officer Seese testified as follows:

“Q. What did you do?

A. I headed towards their direction, made a left on Perrysville towards their direction.

Q. What path did your vehicle take?

A. Well, I was driving north on Perrysville Avenue towards their direction, and Perrysville Avenue is a very windy road. As
I was coming around one of the curves, I was in my lane of traffic. I observed as I was coming around one of the curves around
Buena Vista Street that a box truck was in my lane of traffic and it was coming directly towards me.” (T., Vol. II, p. 6)

Officer Seese testified that he had to swerve onto the sidewalk to avoid Defendant’s vehicle, stating, “I was in fear of my life. I thought
he’s in a box truck, I’m in a small cruiser, patrol car. I knew it would definitely kill me if it was a head-on collision. (T., Vol. II, p. 7)

Officer Stangrecki testified that he was on Carrington Street when he saw Defendant’s vehicle approaching, driving down the
middle of the roadway. He testified that as Defendant’s vehicle approached him it stayed in the middle of the roadway and he had
to swerve onto the curb to avoid a collision. Officer Stangrecki testified that “I thought I was going to lose my life.” (T., Vol. II, p. 30)

The Commonwealth called Officer Bruce Williams who testified that during the pursuit he deployed spike strips on Brighton
Road in an effort to stop Defendant’s vehicle. At that point, Defendant’s vehicle made a hard left and went up on the sidewalk
between a building and a utility pole and striking a vehicle. (T., Vol. II, p. 51)

The Commonwealth called Officer Michael Vith of the Millvale Police Department who testified that he when he heard that the
pursuit was headed toward Millvale, he positioned his vehicle on Route 28 to monitor traffic. As Defendant’s vehicle passed him
on Route 28, he followed the vehicle into Millvale were Defendant ultimately crashed into two parked cars. (T., Vol. II, pp. 59-60)
Defendant was then removed from the vehicle and arrested. The Commonwealth also presented the 911 tapes from the incident as
well as a videotape which reenacted the route taken on the night of the chase. (T., Vol. II, pp. 86 – 88)

In his defense defendant called Robert Jones who testified that he observed the white box truck on Perrysville Avenue with the
police vehicle behind it. (T., Vol. II, p.) Mr. Jones testified that he saw the box truck swerved to miss the police vehicle and also
gave the opinion that defendant’s truck was traveling about 15 to 20 miles an hour. (T., Vol. II, p.) After appropriate instructions to
the jury Defendant was found guilty of the charges as set forth above.

DISCUSSION
In his first assignment of error, Defendant contends the evidence was insufficient to sustain the convictions for Recklessly

Endangering Another Person where the evidence failed to show that Defendant’s acts placed either Officer Seese or Stangrecki in
danger of death or serious bodily injury. When reviewing a sufficiency of the evidence claim the evidence must be viewed in the
light most favorable to the Commonwealth, as verdict winner, to determine if there was sufficient evidence to enable the fact-finder
to find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992) It is exclu-
sively within the province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569
A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984) If the fact finder reasonably could have determined from
the evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed suffi-
cient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa.
Super. 2000)

A person commits the offense of Recklessly Endangering Another Person “if he recklessly engages in conduct which places or
may place another person in danger of death or serious bodily injury.” 18 Pa.C.S.A. §2705 To sustain a conviction under § 2705, the
Commonwealth must prove that the defendant had an actual present ability to inflict harm and not merely the apparent ability to
do so. The mens rea for recklessly endangering another person is “a conscious disregard of a known risk of death or great bodily
harm to another person.” Commonwealth v. Hopkins, 747 A.2d 910, 915-916 (Pa. Super.2000)

Clearly the Commonwealth presented sufficient evidence to establish that Defendant had the actual present ability to inflict
serious bodily injury upon Officer Seese and Officer Stangrecki. As Defendant fled in his truck he encountered the officers
approaching him in their police vehicles and made no attempt to evade or maneuver his vehicle to avoid striking their vehicles. In
each instance, serious injury or death was avoided only by the evasive action taken by the officers. In addition, the evidence is
clear that if Defendant’s vehicle had struck the officers’ vehicles that a collision between the vehicles would create a substantial
risk of death or serious bodily injury to the officers. Finally, it is noted that Defendant’s counsel actually conceded that the
evidence was sufficient to sustain his convictions for reckless endangerment. Defendant’s counsel stated in his closing address to
the jury as follows:

“We will tell you right now as to count four and count five – – you will have a verdict slip with these counts on it – –
those counts are recklessly endangering another person. Again, we have the same two victims, we have Officer Brandon
Seese, and we have Officer Daniel Stangrecki. Nino Petrocelli through his counsel is telling you with respect to those
two counts he’s guilty. He recklessly engaged in conduct which put those two gentlemen in danger of serious bodily
injury or even death. He’s telling you that, so that’s not something that you are going to have to deliberate about.” (T.,
Vol. II, p. 124) Emphasis added)
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Therefore, any contention that the evidence was insufficient to sustain defendant’s convictions for reckless endangerment is with-
out merit.

Defendant’s next assignment of error is that the sentence imposed when Defendant was resentenced on April 18, 2012 has the
presumption of vindictiveness where the overall sentences imposed increased from 33 to 60 months of incarceration to 35 to 66
months.1 Prior to the initial sentencing on February 9, 2012 a presentence report was obtained which indicated that Defendant had
an extensive criminal record. At the sentencing hearing, Defendant’s counsel acknowledged that Defendant had a “long criminal
history of mostly self destructive and strange crimes.” (T., p. 5) Defendant presented several witnesses including a representatives
from Justice Related Services and from Torrance State Hospital where Defendant has been placed after his arrest. Mr. Paul Lucas
from Justice Related Services testified that he interviewed Defendant and prepared a service plan which involved placing him in
a controlled environment in which his medication would be monitored and Defendant would be involved in an intensive outpatient
program. (T., p. 8) Dr. Daleep K. Rathore testified that he participated in Defendant’s treatment at Torrance and that when
Defendant took his medication his mood improved and his condition stabilized. (T., p. 13) George Mazur, a drug and alcohol treat-
ment specialist at Torrance, testified that during his interaction with Defendant, Defendant admitted that he had drug and alcohol
problems and that he would benefit by treatment. (T., p. 17 – 18) Thomas Finley, a security guard from the Torrance State Hospital,
testified that Defendant was a model inmate who took his medications and never caused any problems. (T., p. 10) Marilyn Ankrom,
a friend of Defendant, testified that Defendant had emotional problems and based on her observations she felt that Defendant
would benefit from living in structured living situation, with the monitoring of his medications that would benefit greatly. (T., p.
16) Defendant spoke on his own behalf indicating that he had benefited through the use of medications and therapy and that he
believed he would continue to progress in recovery program. (T., p. 19 – 24)

In response the Commonwealth pointed out that Defendant had an extensive history of antisocial and criminal behavior and had
been afforded numerous opportunities at rehabilitation. The Commonwealth requested the maximum sentences at each count and
that the sentences be consecutive in light of the offenses for which Defendant was found guilty and his long criminal history. (T.,
pp. 24 – 26) Presentence reports from April 19, 2004 and February 6, 2012 confirmed Defendant’s extensive criminal history begin-
ning in 1982. Defendant’s record includes convictions for disorderly conduct, criminal solicitation, criminal conspiracy, bribery,
possession of a controlled substance, indecent assault and furnishing liquor to a minor. In addition, Defendant’s record included a
conviction for fleeing and eluding the police on June 2, 1998 when Defendant fled from Pittsburgh police officers in downtown
Pittsburgh and led police on a chase to the vicinity of the Pittsburgh airport during which Defendant drove in the wrong direction
on the highway. The chase ended when Defendant crashed his car and fled into the nearby woods. Defendant has also been
convicted of driving under the influence and has been cited 18 times for driving while under suspension, in addition to numerous
other traffic offenses, and his driver’s license has been suspended until February 26, 2037.

At the sentencing hearing on February 9, 2012 this Court reviewed the Superior Court opinion dated December 21, 2005 which
detailed a similar incident which occurred on September 25, 2002 during which Defendant led police on a chase through the city
of Pittsburgh on to the Parkway East traveling in the wrong direction for nearly 2 miles before colliding with the vehicle occupied
by a victim and her 12-month-old son and 14-year-old friend. (T., pp. 26-28). It was also noted that Defendant was released from
prison for that offense on February 12, 2009 and the instant offense occurred on September 2, 2009 and involved a chase over 16
½ miles for 37 minutes. (T., p. 28).

In his Motion For Reconsideration And Modification Of Sentence filed on February 21, 2000 Defendant alleged not only that his
prior record score of was incorrect but that the imposition of consecutive statutory maximums at each count was unduly harsh and
excessive under the totality of the circumstances. At the time of resentencing on April 18, 2012, counsel for Defendant noted
Defendant’s prior record score changed from RFEL to 5 and stated:

“Mr. Petrocelli understands he needs to be punished for his crimes. The Court imposed the statutory maximum on
the REAPS and ran them consecutively. We understand that. The Court also imposed the maximum that it could on the
fleeing and eluding, three to six months consecutively. We understand that. But the numbers are changed here on the acci-
dents involving damage. Probation would be indicated on that even with his prior record. And then the Court gave him a
consecutive sentence on a summary offense of driving while suspended. We are simply asking the Court to run the 90 days
on the driving while suspended concurrent and giving defendant no further penalty or probationary term on the accidents
involving damage.” (T., pp. 2-3)

In addition, the following exchange then took place.

MR. MCCUNE: I want to emphasize on the accidents involving damage, there were no injuries shown at trial. He
struck a car, but the victims didn’t – – it was collateral.

THE COURT: You are lucky nobody was killed in this. I don’t have a lot of sympathy for your client.

MR. MCCUNE: I understand.

THE COURT: Absolutely none. He has been nothing but a pain since he has come into the courtroom. He has put a lot
of people at risk. (T., pp. 5)

Defendant contends that the sentences imposed were manifestly excessive, unreasonable and an abuse of discretion because
the Court failed to consider the rehabilitative needs of the defendant as required by 42 Pa. C. S. A.§9721 ( b). Defendant contends
that his mental health history and the plan prepared by Justice Related Services were not considered. In addition, Defendant
contends that consideration was not given to his need for treatment; the fact that no one was injured; and, that his conduct was the
product of undiagnosed mental illness, not malicious conduct. Defendant’s contentions are without merit. Defendant’s mental
health history and the evidence presented at the time of the sentencing hearing was considered, however, that evidence was
considered in the light of Defendant’s extensive criminal history and numerous prior opportunities for treatment and rehabilitation.

Given Defendant’s record, which includes which other offenses involving fleeing and eluding which put not only police officers
but other members of the public at risk, the sentences imposed upon Defendant rather were neither unreasonable nor harsh. As
noted on the record at the time of the original sentencing on February 9, 2012 Defendant’s prior conviction arising out of the events
on September 25, 2002 involved placing pedestrians, police officers and drivers at risk of death and serious personal injury. As
further noted, Defendant was released from prison on February 12, 2009 and less than nine months later lead the police on a 16 ½
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mile chase over 37 minutes during which Defendant placed additional police officers at risk of death or serious injury and struck
vehicles which were occupied. The chase came to conclusion only when the Defendant crashed the vehicle. In addition, despite
Defendant’s contention that this Court should consider testimony of his treatment at Torrance State Hospital, Defendant refused
to allow his medical records from Torrance State Hospital to be reviewed for purposes of the presentence report. This Court’s state-
ment at resentencing that Defendant “has been nothing but a pain since he has come into the courtroom” was used in the context
of referring to his history in the criminal courts and the fact that “he has put a lot of people at risk,” including not only police offi-
cers and but citizens. This statement was a recognition of the repeated and egregious nature of Defendant’s conduct.

Defendant next contends that pursuant to Commonwealth v. Hernandez, 783 A.2d 784 (Pa. Super. 2001 ) that when a court
imposes a more severe sentence upon a defendant on resentencing that a presumption of vindictiveness attaches unless the
reasons for doing so appear. In Commonwealth v. Serrano, 727 A.2d 1168 (Pa. Super. 1999) the Court stated:

“ First, a resentence may not exceed the statutory limits of the sentence, including allowable deductions for time served.
In addition, a resentence following a motion for modification may not exceed the previous sentence without justification.
Where a subsequent sentence imposes a greater penalty than previously was imposed, a presumption of vindictiveness
attaches. Commonwealth v. Campion, 449 Pa.Super. 9, 672 A.2d 1328 (1996), appeal denied, 545 Pa. 668, 681 A.2d 1340
(1996). “ ‘[W]henever a judge imposes a more severe sentence upon a defendant ... the reasons for doing so must affir-
matively appear.’ ” Id., 672 A.2d at 1333, quoting North Carolina v. Pearce, 395 U.S. 711, 725-726, 89 S.Ct. 2072, 23 L.Ed.2d
656 (1969). In order to overcome the presumption of vindictiveness, the sentencing court’s reasons must be based upon
objective information which justifies the increased sentence. Id. In Campion, the appellant’s original judgment of
sentence was vacated on direct appeal and his case remanded for retrial. Campion was again convicted, however, the
court imposed a greater sentence than originally imposed. The appellant appealed arguing, inter alia, Pearce, supra,
precluded the trial court from imposing the greater sentence. Upon review of the record, this Court found the factors
relied upon by the sentencing court constituted objective information justifying the increased sentence. An error in
calculating the sentence, such as occurred in Campion, is an example of the type of objective information which justifies
a sentencing change and rebuts the presumption of vindictiveness. Commonwealth v. Serrano, 727 A.2d 1168, 1170 (Pa.
Super.1999) (Emphasis added)

In this case, it was the intention to accept the recommendation of the Commonwealth and impose significant consecutive sentences.
Defendant was resentenced due to an error in the calculation of his prior record score. The sentences imposed at the time of resen-
tence were unchanged on Counts 3, 4, and 5. The minimum sentence at Court 6 was increased by 3 months and the sentence at
Court 9 was decreased by 30 days, which reflects a minimum change in the sentence. The change in the sentence was not the product
of vindictiveness but the result of an overall plan designed to appropriately sentence Defendant.

BY THE COURT:
/s/Todd, J.

1 At the time of the Defendant’s original sentencing on February 9, 2012, Defendant’s prior record score was incorrectly stated
as RFEL when it should have been 5 because Defendant’s prior conviction for Robbery of a Motor Vehicle was overturned as a
result of a PCRA Petition filed by Defendant. As a result, Defendant was resentenced on April 18, 2012 and, as noted above, the
sentences at Counts 3, 4 and 5 remained unchanged. The sentence at Count 6, Accident Involving Damage to Attended Vehicle,
increased from 3 to 6 months to 6 to 12 months and the sentence at Count 9, Driving While License Under Suspension, decreased
from 90 to 60 days.

Commonwealth of Pennsylvania v.
Michael J. Gajewski

Criminal Appeal—PCRA—After Discovered Evidence—Witness Recanting

No. CC 200711538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—May 29, 2013.

OPINION
This is an appeal by Petitioner, Michael J. Gajewski, from an order entered on January 17, 2013 dismissing his PCRA Petition

which was filed on October 27, 2011 after hearings were held on December 17, 2012 and January 16, 2013. On February 19, 2013
a Notice of Appeal was filed with the Superior Court of Pennsylvania. On February 27, 2013 an order was entered directing
Petitioner to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P. §1925(b). On March 13, 2013,
Petitioner filed his Concise Statement which set forth the following:

“The PCRA court erroneously dismissed Appellant’s PCRA Petition when it determined that the victim credibly testified
and did not recant her testimony with regard to the facts supporting the charges, when the recantation letter purportedly
offered by the victim was exculpatory after-discovered evidence that would have changed the outcome of the trial if it
had been introduced.” 

BACKGROUND
This matter arises out of Petitioner’s plea of nolo contendere to one count of Indecent Assault on a Person Under 13 Years Old

in violation of 18 Pa.C.S.A. §3126 (a)(7) and one count of Corruption of Minors in violation of 18 Pa.C.S.A. §6301 (a)(1) on August
20, 2008. On August 29, 2008, Petitioner filed a Petition to Withdraw his Plea which was denied by an order entered on September
8, 2008. On October 7, 2010 the Superior Court affirmed the judgment of sentence. On October 27, 2011, Petitioner filed a Pro Se
PCRA Petition asserting that his plea was unlawfully induced and that he had received information that the victim had recanted
her allegations against him. On November 2, 2011, counsel was appointed and on November 10, 2011 an Amended PCRA Petition
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was filed raising the additional claim that his sentence was illegal because it exceeded the lawful maximum sentence. On March
7, 2012 Petitioner was resentenced due to a probation violation and a corrected sentence was imposed in this case rendering the
illegal sentence claim raised in the amended PCRA moot. On May 18, 2012 counsel filed a Motion to Withdraw and No Merit Letter
asserting that the claims raised in Petitioner’s Pro Se PCRA Petition were meritless. In his Brief in Support of Motion for Leave to
Withdraw, counsel referred to and attached an unsigned and undated letter which was faxed to him on December 14, 2011 which
was purportedly sent to Petitioner by the victim in which she allegedly recanted the allegations against Petitioner. Counsel found
that the claims of after discovered evidence and of an unlawfully induced plea were without merit. After review of the entire
record, an order was entered on August 15, 2012 granting counsel leave to withdraw, however, new counsel was appointed to
represent Petitioner at a hearing limited to the issue of the alleged recantation the allegations by the victim. After evidentiary
hearings were held on December 17, 2012 and January 16, 2013 an order was entered on January 17, 2013 dismissing Petitioner’s
PCRA Petition.

DISCUSSION
Petitioner alleges that he is entitled to relief under the PCRA act pursuant to 42 Pa.C.S.A. §9543 (a)(2)(vi) which provides for

relief if his conviction was the result of “the unavailability at the time of trial of exculpatory evidence that has subsequently
become available and would have changed the outcome of the trial if it had been introduced.” Petitioner asserts that the undated
and unsigned letter was evidence of the recantation of the allegations by the victim of the allegations against him and, therefore,
he was entitled to withdraw his plea of nolo contendere.

At the time of Petitioner’s negotiated plea on August 20, 2008, the Commonwealth provided the following factual background
for the plea:

“ If the Commonwealth proceeded to trial, we would have called Detective Mayer and [the victim], who would have
testified that between January 2002 and December 2003, she was seven and eight years old and the Defendant touched
her vagina and kissed her on the lips.” (T., 8/20/2008, pp. 4- 5)

Petitioner indicated that he had no additions or corrections to the summary presented by the Commonwealth. Petitioner also indi-
cated that by pleading no contest he understood that if the case went to trial, the weight of the evidence would be against him. (T.,
8/20/2008, p. 5) Petitioner also completed a Nolo Contendere Explanation of Defendant’s Rights in which he acknowledged that he
was not contesting the charges against him.1 The record supports the finding that Petitioner’s plea was knowing, intelligent and
voluntary and his claim that the plea was unlawfully induced is without merit.

As to the claim of after discovered evidence in the form of a recantation by the victim, a review of the letter alleged to be
from the victim does contain language or phrases such as “. . . I didn’t mean to say what I did,” “you beat me into lying every
single day,” “I’m not scared to say I lied any more. I’m older now and I think you had it coming to you,” and “I still hate you
but I regret what I did just thought you had a right to know that I’ve told my probation officer the truth and a couple others
but I don’t know what will happen. “ However, the letter also contains the following statements: “I used to think of you as a
dad until my clothes just magically came off in my sleep” and “I’m not a child anymore and I see all the things you do to me
were f***ed up.”

The transcript of the preliminary hearing related to this matter, which took place on August 3, 2007 and which was attached as
part of the Appendix to the Brief in Support of Motion to Withdraw, indicates that the victim was 12 years old when she testified
about events that took place when Petitioner was living in the household with the victim, her mother and other family members. It
is apparent that there was an extended period of time when the victim and Petitioner lived in the same household and, therefore,
it is impossible to know from the letter what the victim is referring to when she states that that she lied or was lying. However, at
the PCRA hearing on December 17, 2012 the victim, who was then 17 years old, testified that she understood the difference
between lying and telling the truth and understood the importance of telling the truth. (T., p. 8) She testified that she had lived with
Petitioner, who was her mother’s boyfriend, from the time she was five years old until she was 11. She testified that she recalled
that Petitioner was charged with sexually abusing her and that she had testified at a preliminary hearing and that subsequently a
plea bargain was arranged. (T., p. 9) The victim identified the alleged recantation letter, Exhibit “A”, stating that although the
letter appeared to be her handwriting, she did not recall writing the letter. (T., p. 10) She credibly testified that the letter did not
mean that she was lying about the allegations of sexual abuse and that all of the allegations of sexual abuse that she made against
Petitioner were, in fact, true. She also denied having any conversations with her mother about the letter and or the statements in
it. (T., pp. 12 – 13)

The victim’s mother testified on January 16, 2013. She testified that she had two children with Petitioner and last lived with
him in approximately 2007. (T., p. 5) She recalled that Petitioner was accused of sexually abusing her daughter, but she did not
attend any of the court proceedings. (T., p. 5) She further testified that after the case against Petitioner was closed her daughter,
during one of their regular visits, gave her a letter. She testified that she did not read the letter or discuss it with her daughter
but gave it to Petitioner. (T., p. 6 ) Petitioner testified that he received the letter in approximately November 2011 and that it was
folded and that on the outside it said “Mom, don’t read it. It’s for Mike.” (T., p. 13) He testified that after he received the letter
he notified his counsel.

After reviewing all of the evidence, including the testimony of the victim, it is clear that the victim is not recanting her allega-
tions or testimony. Although the letter makes reference to various issues in the relationship between the victim and Petitioner, it
does not constitute a recantation of the claims of sexual abuse. In fact, the letter confirms the factual basis for the allegations
against Petitioner when the victim states, “You know I used to think of you as a dad until my clothes just magically came of (sic)
in my sleep.” The letter is not after discovered evidence which would entitle Petitioner to relief pursuant to §9543(a)(2)(vi). The
victim credibly testified that she did not recant her allegations and that the allegations of sexual abuse against Petitioner are, in
fact, true. In light of Petitioner’s knowing, intelligent and voluntary plea and the evidence at the hearings, Petitioner’s PCRA
Petition was appropriately dismissed.

BY THE COURT:
/s/Todd, J.

1 As part of the plea agreement the Commonwealth withdrew charges of Rape of a Child, IDSA with a Child, Aggravated Indecent
Assault, Simple Assault on a Child, Endangering Welfare of Children and Indecent Exposure.
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Commonwealth of Pennsylvania v.
Steven Henderson

Criminal Appeal—Probation Revocation—Sentencing (Discretionary Aspects)

No. CC 201008883. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—April 24, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on December 4, 2012, following the revocation of his

probation. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore,
the judgment of sentence must be affirmed.

This case has a somewhat convoluted procedural history. The Defendant was charged with Simple Assault,1 Harassment2 and
Disorderly Conduct3 in relation to a domestic violence incident with his wife. He appeared before this Court on March 24, 2011
and, pursuant to a plea agreement with the Commonwealth, pled guilty to all charges in exchange for a term of probation to be set
by this Court and a no-violent-contact Order. At the hearing, the Defendant indicated that the plea was voluntary and he was
satisfied with the services of his attorney. This Court imposed a two (2) year term of probation along with the agreed-upon
no-violent-contact order. No Post-Sentence Motions were filed and no direct appeal was taken.

On May 6, 2011, the Monroeville Police Department responded to another domestic violence incident at the Defendant’s home,
which again involved an assault on his wife. As a result of this incident, the Defendant was charged at CC 201105854 with
Recklessly Endangering Another Person and Simple Assault. On June 2, 2011, the Defendant appeared before this Court for a
probation violation hearing. At that hearing, probation officer Richard Zeleznik noted the Defendant’s May 6, 2011 arrest, and
presented this Court with photographs of the victim’s injuries. He also noted that the Defendant had failed to pay court costs and
that he had failed to comply with domestic abuse counseling or drug and alcohol counseling. This Court revoked the Defendant’s
probation and imposed a term of imprisonment of one (1) to two (2) years. 

A timely Notice of Appeal from the revocation was filed by the Public Defender’s Office and on September 14, 2011, this Court
entered an Order directing that a Concise Statement be filed. However, on September 26, 2011, before the Concise Statement could
be filed, the Defendant filed a pro se Post Conviction Relief Act Petition alleging a claim of ineffective assistance of counsel in
conjunction with the underlying guilty plea. Per this Court’s past experience in various procedural matters with the Superior
Court,4 it did not believe that the Superior Court would permit it to entertain the PCRA Petition when a direct appeal was already
pending, and so it entered an Order denying the Petition for a lack of jurisdiction on September 27, 2011. Thereafter, counsel filed
his Concise Statement from the direct appeal of the violation hearing, a Notice of Appeal from this Court’s September 27, 2011
Order and a Concise Statement on that matter as well.

By concurrent Opinions dated August 27, 2012, the Superior Court reversed the Order denying the Defendant’s pro se PCRA
Petition and the judgment of sentence following the probation revocation and remanded the case for a new violation hearing. That
hearing was held before this Court on December 4, 2012, at which time this Court found the Defendant to be in violation of his
probation and imposed a term or imprisonment of one (1) to two (2) years. This appeal followed.5

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation
is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). On appeal, the Defendant argues only that because he was apologetic and remorseful and his
victim has forgiven him, the sentence was excessive. However, his claim is meritless.

Pursuant to 42 Pa.C.S.A. §9771, probation may be revoked “upon proof of the violation of specified conditions of the probation.”
42 Pa.C.S.A. §9771(b). When the Defendant has been convicted of another crime, the court may impose “a sentence of total
confinement.” 42 Pa.C.S.A. §9771(c)(1). Because the Defendant was convicted of another offense, the imposition of a sentence of
imprisonment was permissible under the Sentencing Code.

As noted above, the Defendant has averred that the sentence imposed by this Court was excessive. Review of a sentence
imposed following the revocation of probation proceeds according to the standard applicable to all sentences. “Sentencing is a
matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent an abuse of
discretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must estab-
lish, by reference to the record, that the sentencing court ignored or misapplied the law, abused its judgment for reasons of
partiality, prejudice bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze, 952 A.2d 1263, 1278
(Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing judge must state the
reasons for the sentence in open court… Furthermore, the sentencing judge must explain any deviation from the sentencing guide-
lines… Nevertheless, a lengthy discourse on the trial court’s sentencing philosophy is not required.” Commonwealth v. McVay, 849
A.2d 270, 275 (Pa.Super. 2004), internal citations omitted.

Additionally, it bears mention that “Upon revocation of probation, a sentencing court possesses the same sentencing alterna-
tives that it had at the time of the initial sentencing.” Commonwealth v. Byrd, 663 A.2d 229, 231 (Pa.Super. 1995). See 42 Pa.C.S.A.
§9771. Moreover, “it is well established that the sentencing alternatives available to a court at the time of initial sentencing are all
of the alternatives statutorily available under the Sentencing Code…[and] at any revocation of probation hearing, the court is sim-
ilarly free to impose any sentence permitted by the Sentencing Code and is not restricted by the bounds of a negotiated plea agree-
ment between a defendant and prosecutor.” Commonwealth v. Wallace, 870 A.2d 838, 842-43 (Pa. 2005), internal citations omitted.

At the time of the plea, this Court noted that the maximum sentences for the Simple Assault charge was two (2) years. (Plea
Hearing Transcript, p. 3). At the revocation hearing, this Court imposed a term of imprisonment of one (1) to two (2) years, which
sentence was well within the maximum sentencing guidelines.

Additionally, at the revocation hearing, this Court placed its reasons for imposing the sentence on the record. It stated:

THE COURT: All of your behavior – the thing that concerns me is all your behavior is disregarding anything that I have
said or that Judge Machen has said in your behalf. I mean, we have asked you to do some very minimal things. You are
not even in technical compliance. You had been in jail. You drink while you are on your meds…

You physically abused (Ms. Simmers) three times that she has reported and that I know of that have resulted in convictions…

I can’t supervise you, Mr. Henderson. You know, even Ms. Simmers is working against you here.
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(Probation Revocation Hearing, p. 9-10, 11, 14). 

As demonstrated by the record, this Court clearly placed ample reasons for its sentence on the record. The sentences imposed
were within the guideline ranges available at the time of the initial sentencing and, therefore, were legal. The sentence imposed
was not in violation of the Sentencing Guidelines, either due to its length or the reasons contained in the record for its imposition.
The sentence was legal and did not constitute an abuse of discretion. Therefore, the Defendant’s claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on December 4, 2012, following the
revocation of the Defendant’s probation must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: April 24, 2013

1 18 Pa.C.S.A. §2701(a)(1)
2 18 Pa.C.S.A. §2709(a)
3 18 Pa.C.S.A. §5503(a)(4)
4 On more than one occasion, the Superior Court has reversed and remanded this Court’s Orders, including procedural, non-
dispositive orders, when an appeal has been filed and jurisdiction rests in the Superior Court.
5 At the hearing, the Defendant indicated, through counsel, that he also wished to proceed with the Post Conviction Relief Act
Petition. After reviewing the Petition, appointed counsel filed a Turner “no-merit” letter and petitioned this Court for permission
to withdraw from the representation. After giving the appropriate notice, this Court dismissed the PCRA Petition on February 25,
2013. No appeal has been filed.

Commonwealth of Pennsylvania v.
John Koehnlein

Criminal Appeal—Weight of the Evidence—Sentencing (Discretionary Aspects)—Hearsay—Indecent Assault of a Child—
Photographs—Relevance—Cross Examination—Tender Years

No. CC 201200283. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—April 24, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 21, 2012. A review of the record reveals that the

Defendant has failed to present any meritorious issues and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Involuntary Deviate Sexual Intercourse with a Child, Incest, Indecent Assault, Corruption of

Minors and Endangering the Welfare of a Child. Following a jury trial before this Court, he was convicted of all charges. He
appeared before this Court on August 21, 2012 and was sentenced to a term of imprisonment of 17 ½ to 35 years, which included
a ten (10) year mandatory sentence at the IDSI charge. Timely Post-Sentence Motions were filed and were denied on September
6, 2012. This appeal followed.

Briefly, the evidence presented at trial established that Joelle Koehnlein was assisting her three (3) year old daughter,
Gwendolyn, in the bathroom, when Gwendolyn began making a shaking gesture with her hand near her genital area. When Mrs.
Koehnlein –who was divorced from the Defendant - asked Gwendolyn what she was doing, she indicated that was what her father
made her do to “have his pee come out” (Trial Transcript, p. 42). She also indicated that she was supposed to lick the Defendant’s
penis (which she called “peanuts”) “to make the candy come out” (T.T. p. 43). When the Defendant was arrested, he wrote a state-
ment in which he indicated that one evening while he had visitation with Gwendolyn and his two (2) sons, he was in the bathroom
masturbating over the toilet with the door unlocked. He stated that Gwendolyn came into the bathroom and put her hand on his
penis just before he ejaculated, and that he was unsure if he had gotten any semen on Gwendolyn. He concluded the statement with
an apology to Gwendolyn and signed it “Love, Daddy.”

On appeal, the Defendant raises a number of claims, which are addressed as follows:

1. Admission of Photograph
Initially, the Defendant argues that this Court erred in admitting a photograph of the victim at the age she was when the assault

occurred. The Defendant argues that the photograph was unduly prejudicial because “identity was not at issue in the case” and,
was, he concludes, “introduced for the sole, improper purpose of appealing to the emotions of the jury and unfairly prejudicing the
outcome of this case” (Concise Statement of Matters Complained of on Appeal, p. 3). This claim is meritless.

As discussed further below, the victim did not testify at trial given her young age, the trauma she had already suffered and the
potential additional impact of testifying. Instead, her mother testified to Gwendolyn’s disclosure and the events leading up to it.
Given Gwendolyn’s absence from the trial, the Commonwealth introduced a photograph of her, simply to give context to the
evidence. The photograph was not gruesome or explicit, nor was it provocative in any way. It was simply a photograph of
Gwendolyn in front of her family’s Christmas tree.

“The admissibility of photographs falls within the discretion of the trial court and only an abuse of that discretion will consti-
tute reversible error… The test for determining whether photographs are admissible involves a two-step analysis. ‘First, the court
must decide whether a photograph is inflammatory by its very nature. If the photograph is deemed inflammatory, the court must
determine whether the essential evidentiary value of the photograph outweighs the likelihood that the photograph will improperly
inflame the minds and passions of the jury.’” Commonwealth v. Malloy, 856 A.2d 767, 776 (Pa. 2004).

This Court reviewed the photograph prior to its admission and can state for the record that the photograph was not inflamma-
tory by its nature, nor was there anything about the photograph that would improperly “inflame the minds and passions of the jury”
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or in any way prejudice the Defendant. Rather, it seems clear that the Defendant simply didn’t want the jury to be able to picture
such a sweet child being subjected to his horrific crimes. The photograph itself is benign and affords him no prejudice. This claim
must fail.

2. Cross-Examination of Victim’s Mother
Next, the Defendant argues that this Court erred by prohibiting a full and meaningful cross-examination of the victim’s mother,

Joette Koehnlein, when it refused to allow lines of questioning regarding her alleged infidelity, the circumstances of her divorce
from the Defendant and her mental health. This claim must also fail.

“‘The scope of cross-examination is a matter within the discretion of the trial court and will not be reversed absent an abuse of
that discretion’… ‘In exercising this discretion, a trial court may properly preclude cross-examination on collateral matters that
are unrelated to the issues at trial.’” Commonwealth v. Dowling, 778 A.2d 683, 687 (Pa.Super. 2001), internal citations omitted.

At trial, the following occurred during defense counsel’s cross-examination of Joette Koehnlein:

Q. (Mr. Leff): How long were you two married?

A. (Mrs. Koehnlein): Six years.

Q. Were all your children born in those six years?

A. Yes.

MR. SHULTE: Objection; relevance.

THE COURT: I will sustain.

(T.T. p. 49).

Q. Did you ever have any mental health issues prior to meeting John?

MR. SHULTE: Objection.

THE COURT: Sustained.

MR. LEFF: If I may respond? 

THE COURT: You may not…

(T.T. p. 50).

Q. Was that also a stressor to your marriage?

A. Sure. Staying at home all the time with no social interaction.

Q. Did that bother you so much that you ever told John that you wanted to commit suicide?

MR. SCHULTE: Objection.

THE COURT: Sustained.

Q. Was one of the stressors to your marriage those types of issues?

MR. SCHULTE: Objection.

THE COURT: Sustained.

(T.T. p. 51).

Q. Did you ever end up cheating on John?

A. No.

MR. SCHULTE: Objection; relevance.

THE COURT: Sustained.

Q. Did you get into a new relationship soon after the separation?

MR. SCHULTE: Objection.

THE COURT: Sustained.

Q. Who is Joe Salk?

A. A friend of the family.

Q. Is he only a friend of the family?

A. Yes; actually he is.

Q. Fair to say a closer friend of yours than John?

A. If he wants to be, yes.

Q. What do you mean if he wants to be?

MR. SCHULTE: Objection.

THE COURT: Sustained.

(T.T. p. 51-2).
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As is eminently clear from the record, the attempted cross-examination by defense counsel was completely irrelevant to the
matters at hand. None of the questions were directed to biases, prejudices or anything that would have made it more or less likely
that Joette Koehnlein was not telling the truth about what Gwendolyn related to her. Although it appears that defense counsel may
have been attempting to make an argument that the marriage ended badly and Mrs. Koehnlein was making things up in an attempt
to exact retribution, such efforts were inartful and incomplete and were further belied by Mrs. Koehnleins’ repeated statements that
the break-up was amicable (See T.T. p. 40, 47). The cross-examination was clearly outside the scope of anything potentially relevant,
and therefore this Court was well within its discretion in sustaining the Commonwealth’s objections thereto. This claim must fail.

3. Tender Years Exception
Next, the Defendant argues that this Court erred in allowing the statements of the victim to be introduced through Joette

Koehnlein’s testimony. He avers that this Court improperly applied the Tender Years exception to the hearsay rule. This claim is
meritless.

“The tender years exception [to the hearsay rule] allows for the admission of a child’s out-of-court statement due to the fragile
nature of young victims of sexual abuse.” Commonwealth v. Hunzer, 868 A.2d 498, 510 (Pa.Super. 2005). It states, in relevant part:

§5985.1. Admissibility of certain statements

(a) General rule. – An out-of-court statement made by a child victim or witness, who at the time the statement was made
was 12 years of age or younger, describing any of the offenses enumerated in 18 Pa.C.S. Chs. 25 (relating to criminal homi-
cide), 27 (relating to assault), 29 (relating to kidnapping), 31 (relating to sexual offenses), 35 (relating to burglary and
other criminal intrusion) and 37 (relating to robbery) not otherwise admissible by statute or rule of evidence, is admissible
in any criminal or civil proceeding if:

(1) the court finds, in an in camera hearing, that the evidence is relevant and that the time, content and circumstances
of the statement provide sufficient indicia of reliability; and

(2) the child either:

(i) testifies at the proceeding; or 
(ii) is unavailable as a witness.

42 Pa.C.S.A. §5985.1.

The Defendant concedes that this Court held an in camera hearing as required by the statute, however, he averred that this
Court erred in finding that Gwendolyn was unavailable for trial. Although the hearing was not transcribed, this Court can state that
the Commonwealth made appropriate showings both that testifying would have caused harm to Gwendolyn and that the statements
Gwendolyn made were reliable. The Defendant has not put forth any evidence that would suggest that Gwendolyn would not have
suffered harm by testifying or that her statements were not reliable. Absent any such evidence, this claim must fail.

4. Weight of the Evidence
The Defendant also argues that the verdict was against the weight of the evidence. This claim is meritless.
It is well-established that “a motion for a new trial on the grounds that the verdict is contrary to the weight of the evidence,

concedes that there is sufficient evidence to sustain the verdict…An allegation that the verdict is against the weight of the evidence
is addressed to the discretion of the trial court. A new trial should not be granted because of a mere conflict in the testimony or
because the judge on the same facts would have arrived at a different conclusion… Appellate review of a weight claim is a review
of the exercise of discretion, not of the underlying question of whether the verdict was against the weight of the evidence. Because
the trial judge has had the opportunity to hear and see the evidence presented, an appellate court will give the gravest considera-
tion to the findings and reasons advanced by the trial judge when reviewing a trial court’s determination that the verdict is against
the weight of the evidence.” Commonwealth v. Brown, 48 A.3d 426, 432 (Pa.Super. 2012), internal citations omitted. “When the
challenge to the weight of the evidence is predicated on the credibility of the trial testimony, [appellate] review of the trial court’s
decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make any verdict based
thereon pure conjecture, these types of claims are not cognizable on appellate review.” Commonwealth v. Bowen, 55 A.3d 1254,
1262 (Pa.Super. 2012).

As noted above, the evidence presented at trial established that the Defendant instructed his three (3) year-old daughter to lick
and touch his penis until he ejaculated. There was nothing “evasive, equivocal [or] incredible” about Mrs. Koehnlein’s testimony,
as the Defendant now argues. Rather, her testimony was measured, clear and utterly credible. The Defendant’s prior record score
of zero – or his one (1) character witness – do not render Mrs. Koehnlein’s testimony incredible, particularly when the Defendant
himself admitted that Gwendolyn touched his penis while he was masturbating and that when she did, he ejaculated, possibly on
her. It cannot be said under any analysis that her testimony was “so unreliable and/or contradictory as to make any verdict based
thereon pure conjecture,” see Bowen, supra. Given the evidence presented at trial and discussed above, there is no question that
the verdict was appropriate and not “shocking” to the conscience. This claim must fail. 

5. Excessive Sentence
Finally, the Defendant argues that his sentence was excessive and that this Court abused its discretion in imposing such a

lengthy sentence. Inasmuch as the bulk of the time reflected a mandatory sentence and this Court further placed appropriate
reasons for its sentence on the record, this claim must fail.

It is well-established that “sentencing is a matter vested in the sound discretion of the sentencing court, and a sentence will not
be disturbed on appeal absent a manifest abuse of discretion. In this context, and abuse of discretion is not shown merely by an
error in judgment. Rather, the appellant must establish, by reference to the record, that the sentencing court ignored or misapplied
the law, exercised its judgment for reasons of partiality, prejudice, bias or ill-will, or arrived at a manifestly unreasonable deci-
sion.” Commonwealth v. Mastromanno, 2 A.3d 581, 589 (Pa.Super. 2010).

The record reflects that the sentence imposed on the IDSI charge – 10 to 20 years – was a mandatory sentence over which this
Court had no discretion. The remaining sentences – 5 to 10 years at the incest charge and two and one half (2 ½) to five (5) years
at the Endangering the Welfare of a Child charge – were within the guidelines and were thus legal. This Court further placed its
reasons for imposing that sentence on the record during the hearing. It stated:



page 362 volume 161   no.  17

THE COURT: The Court has ordered, read and considered a pre-sentence report…

…I have to agree with Mr. Schulte. This was a particularly horrific crime. I listen to a lot of sex assault cases, but I can’t
imagine anything more damaging to your family or your wife’s family than having sexual intercourse with a child that is
three years old. Perhaps the only other thing that is more egregious is having it when her brothers, who were 5 or 6 or
something, were in the next room. You know, she trusted you. She loved you. You were her father. She was spending the
weekend with you.

I also would say that I was particularly offended by the bizarre story you told when you were on the witness stand, but I
don’t know of anybody that is more of a danger than when he’s a danger to his own family.

(Sentencing Hearing Transcript, p. 2, 8-9).

As the record reflects, this Court considered the testimony presented at trial as well as the information contained in the
pre-sentence report. Given the facts of the case discussed at length above, the sentences imposed was appropriate, not excessive
and well within this Court’s discretion. This claim is meritless.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on August 21, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: April 24, 2013

Commonwealth of Pennsylvania v.
Michael Hudak

Criminal Appeal—Waiver—Weight of the Evidence—Sentencing (Discretionary Aspects)—Competency of Child Witness—
Taint—CD Recording of Forensic Interview

No. CC 201104843. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—May 9, 2013.

OPINION
The Defendant has appealed nunc pro tunc from the judgment of sentence entered on May 17, 2012. A review of the record

reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be
affirmed.

The Defendant was charged with Rape of a Child,1 Aggravated Indecent Assault of a Child,2 Involuntary Deviate Sexual
Intercourse with a Child,3 Indecent Assault4 and Endangering the Welfare of a Child.5 Following a jury trial held before this Court,
he was convicted of all charges. He appeared before this Court on May 17, 2012 and was sentenced to four (4) consecutive terms
of imprisonment of 10 to 20 years, for an aggregate sentence of 40-80 years. He was subsequently determined to be a Sexually
Violent Predator. Post-Sentence Motions were filed and were denied by this Court on June 26, 2012. No direct appeal was taken.

On August 29, 2012, the defendant filed a pro se Post Conviction Relief Act Petition requesting reinstatement of his appellate
rights nunc pro tunc and this Court granted the Petition on September 6, 2012. This appeal followed.

Briefly, the evidence presented at trial established that on January 17, 2010, the Defendant was watching 6-year-old Mailyn
Moore, the daughter of his son’s girlfriend, on her day off from school. That morning, the Defendant drove from Pittsburgh, where
he lived, to Akron, Ohio, where his son lived, to pick up Mailyn. He then drove them back to Pittsburgh because he had a doctor’s
appointment. At some point during the day, the Defendant took Mailyn back to his house. While at the house, the Defendant took
Mailyn into his bedroom and had her undress. He then put his penis (what Mailyn called his “potty part”) in her mouth and vagina
and had her put her mouth on his penis and ejaculated in her mouth. Later in the day, the Defendant bought her a stuffed animal
and took her home.

The Defendant now avers a number of errors, which are addressed as follows:

1. Taint Hearing Issues
Initially, the Defendant argues that this Court improperly limited defense counsel’s cross-examination of Mailyn during the

taint hearing and that it erred in ultimately denying the taint and competency motions. Both claims are meritless.
Although generally every person is presumed to be “competent to be a witness,” [See Pa.R.Evid. 601(a)], child witnesses must

first undergo an examination for competency before testifying at trial.
Pennsylvania’s law regarding competency and taint in child witnesses is discussed at length in the seminal case of

Commonwealth v. Delbridge, 855 A.2d 27 (Pa. 2003). In Delbridge, our Supreme Court stated: “A competency hearing concerns
itself with the minimal capacity of the witness to communicate, to observe an event and accurately recall that observation and to
understand the necessity to speak the truth… A competency hearing is not concerned with credibility. Credibility involves an
assessment of whether or not what the witness says is true; this is a question for the fact finder. Where it can be demonstrated that
a witness’s memory has been affected so that their recall of events may not be dependable, Pennsylvania law charges the trial court
with the responsibility to investigate the legitimacy of such an allegation.” Commonwealth v. Delbridge, 855 A.2d 27, 40 (Pa. 2003).

“In order to trigger an investigation of competency on the issue of taint, the moving party must show some evidence of taint.
Once some evidence of taint is presented, the competency hearing must be expanded to explore this specific question. During the
hearing the party alleging taint bears the burden of production of evidence of taint and the burden of persuasion to show taint by
clear and convincing evidence… The clear and convincing burden accepts that some suggestibility may occur in the gathering of
evidence, while recognizing that when considering the totality of the circumstances, any possible taint is sufficiently attenuated to
permit a finding of competency. Finally, as with all questions of competency, the resolution of a taint challenge to the competency
of a child witness is a matter addressed to the discretion of the trial court.” Id. at 40-41. 

At the competency and taint hearing, Mailyn acknowledged her awareness of her obligation to tell the truth and the conse-
quences of telling a lie (Competency Hearing Transcript, p. 9-10). She was able to recall and recount past events such as birthday
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and Christmas presents (C.H.T., p. 7) and she stated that she was on the honor roll at her school (C.H.T. p. 8). With regard to the
taint aspect of the hearing, Mailyn stated that her mother had told her to tell the truth about what happened (C.H.T. p. 11), but that
no one had told her what to say. (C.H.T. p. 11). During a very spirited cross-examination, Mailyn continued to testify that no one
had told her what to say (C.H.T. p. 14, 19), and she reiterated the same upon this Court’s questioning (C.H.T. p. 23). 

Given Mailyn’s very consistent testimony that no one had told her what to say, and the lack of any evidence to the contrary, the
Defendant was not able to establish taint by clear and convincing evidence. See Delbridge, supra. As such, this Court was well within
its discretion in its finding that Mailyn’s testimony had not been tainted. This claim is meritless.

With regard to the Defendant’s second claim, that this Court improperly restricted the Defendant’s cross-examination of Mailyn
during the taint hearing, a careful review of the record demonstrates that this claim is meritless.

At the taint hearing, defense counsel engaged in an extensive and spirited cross-examination, but when counsel attempted to
confront Mailyn with a prior statement, the questioning became confused and circular:

Q. (Mr. Knorr): And do you remember what it is that happened that you’re going to testify about?

A. (Mailyn Moore): Yes.

Q. What is that?

MR. HOFFMAN: Objection.

THE COURT: I’ll allow it. Can you answer for us just about what it is about?

A. I don’t remember what the question was.

Q. Okay. You’re going to testify about Mike, right?

A. Yes.

Q. Okay. What is it about Mike that you’re going to talk about?

A. About him doing bad stuff to me.

Q. Okay. Do you know when that happened, how long ago that happened?

A. No.

Q. Okay. But you remember that it happened?

A. Yes.

Q. Okay. What happened between the first time that you went to court and you told the Judge that you don’t remember
and the second time you went to court and you said you remember. What was the difference?

A. I don’t get it.

Q. I’m sorry?

A. I don’t get it, the question.

Q. You don’t get the question.

(C.H.T., p. 21-22).

After some additional discussion on the subsequent objection, this Court stepped in and questioned Mailyn herself regarding
the taint allegation:

THE COURT: Mailyn, can I ask you a question, please?

A. Yes.

THE COURT: Did anybody tell you what to say today?

A. No.

THE COURT: Did your mom or your dad tell you what to say?

A. No.

THE COURT: Did the lady that held your hand up there in the back tell you what to say?

A. No.

THE COURT: Did Chris tell you what to say?

A. No.

THE COURT: Are you just going to say what you remember happened with Mike?

A. Yes.

MR. KNORR: Am I through?

THE COURT: Hopefully. I mean, there really is to be a presentation why you think there is taint. And there was a little bit
of evidence because she kind of turned her testimony around, but I see no evidence of taint in this case. Are you through?

MR. KNORR: Yes, Your Honor.

(C.H.T. p. 23-4).
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Contrary to the Defendant’s argument, the exchange between this Court and Mr. Knorr to which the Defendant now refers is
not indicative of any restriction of the Defendant’s cross-examination of Mailyn. Rather, it demonstrates that this Court stepped in
to bring clarity to a cross-examination that had become confused and circular. This Court’s questions were directed to the heart of
the taint allegation and once they had been asked, there was no additional need for more circular cross-examination. Up until this
Court’s questioning, defense counsel had been given great latitude in his cross-examination and his questioning had not been
restricted in any way. This claim must fail.

2. Forensic Interview
Next, the Defendant argues that this Court erred in allowing the forensic interview to be played at trial. For reasons discussed

below, this claim has been waived.
At trial, the Commonwealth introduced and played for the jury a CD recording of the forensic interview of the victim, which

was done at Akron Children’s Hospital. Prior to its introduction, defense counsel objected on a hearsay basis, and the
Commonwealth argued that the interview constituted a prior consistent statement, which this Court allowed. The Defendant now
claims that the interview constituted improper bolstering and should not have been permitted.

Although the interview was played at trial, the Court Reporter did not transcribe it and neither the disc itself nor a transcrip-
tion were made a part of the transcript or the record. Because this Court cannot sufficiently recollect the specifics of the interview
to allow it to address the merits of the claim, this Court’s clerk attempted to obtain a copy of the interview by making inquiries
with Michael Streilly, Esquire and Laura Ditka, Esquire of the Allegheny County District Attorney’s Office, Defendant’s counsel
Carrie Allman, Esquire, Children’s Hospital of Pittsburgh (referred to by Ms. Ditka) and the Care Center at Akron Children’s
Hospital (referred to by Children’s Hospital of Pittsburgh). As instructed by the Care Center at Akron Children’s Hospital, this
Court faxed a formal request for a copy or transcript of the interview on March 12, 2013 on Court letterhead (which request was
copied to counsel), but has not received a response.

It is the Defendant’s obligation to provide the Court with a complete record in support of his claims of error. Inasmuch as the
Defendant has averred error in conjunction with the forensic interview, it was the Defendant’s duty to provide this Court with a
copy of the forensic interview (either via disc or transcription) since the same was not contained in the transcript of the proceed-
ings. Much as when a defendant fails to file a Concise Statement, this Court is impeded in performing a meaningful legal analysis
of the Defendant’s claims because it does not have access to the complete record. See Commonwealth v. Reeves, 907 A.2d 1, 2
(Pa.Super. 2006). Although this Court was somewhat confused as to how defense counsel could raise a claim of error relating to the
substance of the interview when it did not have a copy of the interview, this Court nevertheless made efforts over and above its
own requirements to attempt to obtain the transcript or recording.

Without the transcript or recording of the forensic interview, this Court is unable to address the Defendant’s claim of error. This
claim has been waived.

3. Testimony of Maria Combs
Next, the Defendant argues that this Court restricted counsel’s examination of defense witness Maria Combs regarding Mailyn’s

past lies or threats of false abuse charges. This claim is meritless.

At trial, the defense presented the testimony of Maria Combs, the mother of the Defendant’s five (5) children, as a character
witness. However, during the direct examination, defense counsel attempted an improper line of questioning:

Q. (Mr. Knorr): What were your responsibilities for the care of Mailyn?

A. (Ms. Combs): I would babysit her on occasion. I was like a grandma to her. She spent time with my children. You
know, my parents, holidays, birthdays, things like that.

Q. Okay. Were you familiar with the school that she attended?

A. Actually, she attended the same school that my children – my three youngest children attended when we moved here
to Akron, Ohio.

Q. Okay. And are you aware of what Mailyn’s reputation is in the community for being truthful?

MR. HOFFMAN. I’m going to object.

THE COURT: I’ll sustain. You may not answer. Her reputation is not at issue.

MR. KNORR: For truth telling? Okay. One moment.

Q. Was there an occasions [sic] that you babysat for Mailyn or babysat Mailyn for an extended period of time in the
Christmas season of 2010?

MR. HOFFMAN: I’m going to object and ask for the relevance of this line of questioning.

THE COURT: Please approach.

(Whereupon, the following discussion was held at sidebar).

THE COURT: I just don’t know where we are going so I thought we had better do it now.

MR. KNORR: Okay. The proffer would be that she was babysitting Mailyn and she was being disciplined for misbehavior
and she was told she could not have ice cream with her birthday cake. And Mailyn said, “If you don’t give me ice cream,
I’m going to tell them that you hurt me.”

THE COURT: Mr. Hoffman?

MR. HOFFMAN: I don’t believe that is relevant.

THE COURT: I agree. You know, it is not relevant. Mailyn has already admitted that she doesn’t – that she lies. And it is
not her reputation; it is his reputation if he puts his evidence in [sic] to his character into evidence. It is his reputation
for truthfulness and honesty, the Defendant being his.
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MR. KNORR: Where she has testified, her reputation is not at issue? Where she said that she lies?

THE COURT: Well, she says that she lies, but that’s different than character evidence.

MR. KNORR: Okay.

THE COURT: She can admit that she lies, but to have somebody come in and say there [sic] a six year old’s reputation in
the community for not being honest is incorrect. Okay.

MR. HOFFMAN: Unless there is anything further, I’m going to move the [sic] strike the testimony of the witness.

THE COURT: Is there anything – you’re going to use her for a character witness for him?

MR. KNORR: I’m sorry. Yes.

THE COURT: Okay. I’ll disallow it, the objection.

(T.T. p. 121-4).

It is well-established that the admissibility of evidence and the scope of [testimony] are matters within the discretion of the trial
court and will not be abused absent an abuse of discretion. Commonwealth v. Flor, 998 A.2d 606, 623 (Pa. 2010) and Commonwealth
v. Briggs, 12 A.3d 291, 335 (Pa. 2011).

As the record reflects, Ms. Combs was called to be a character witness for the Defendant, but was instead questioned regard-
ing the reputation of the victim. Although Mr. Knorr was correct in that Mailyn testified that she told lies often, there is a distinc-
tion between cross-examination of Mailyn regarding her lies (allowable) and calling witnesses to degrade her reputation for truth-
fulness (not allowable). Mr. Knorr was permitted to – and did– cross-examine Mailyn regarding her admitted lying (see T.T. pp. 70-1).
He was not permitted to use a defense character witness to offer negative testimony about Mailyn, and this Court properly restricted
the examination. This claim must fail.

4. Weight of the Evidence
Next, the Defendant argues that due to Mailyn’s lack of credibility, the verdict was against the weight of the evidence. This claim

is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and
[the appellate court] will not disturbed that decision absent an abuse of discretion. Where issues of credibility and weight
are concerned, it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial
court. The weight to be accorded conflicting evidence is exclusively for the fact finder, whose findings will not be disturbed on
appeal if they are supported by the record. A claim that the evidence presented at trial was contradictory and unable to support
the verdict requires the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.”
Commonwealth v. Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Although Mailyn’s testimony had some minor
inconsistencies due in all likelihood to her very young age, it cannot be said under any analysis that her testimony was “so unreli-
able and/or contradictory as to make any verdict based thereon pure conjecture,” see Bowen, supra. Given the evidence presented
at trial and discussed above, there is no question that the verdict was appropriate and not “shocking” to the conscience. This claim
must fail.

5. Excessive Sentence
Finally, the Defendant argues that his sentence was excessive and, due to his age, constituted a “de facto life sentence.” This

claim is meritless.
It is well-established that “sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not

be disturbed on appeal absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse
of discretion is more than a mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record
discloses that the judgment exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).

Moreover, “in all criminal cases, the same facts may support multiple convictions and separate sentences for each conviction
except in cases where the offenses are greater and lesser included offenses. ‘The same facts’ means any act or acts which the
accused has performed and any intent which the accused has manifested, regardless of whether these acts and intents are part of
one criminal plan, scheme, transaction or encounter, or multiple criminal plans, schemes, transactions or encounters.”
Commonwealth v. Anderson, 650 A.2d 20, 22 (Pa. 1994). See also Commonwealth v. Davidson, 860 A.2d 575, 583 (Pa. 2004).

At the sentencing hearing, this Court noted that the sentencing guidelines were 108 months in the mitigated range and 120 to
240 months in the standard range. The sentence imposed, 10 to 20 years, was a standard range sentence and did not exceed the
guidelines.
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Additionally, at the sentencing hearing, this Court placed its reasons for imposing sentence on the record. It stated:

THE COURT: Okay, Mr. Hudak, for the reason stated, for the impact on the victim, I agree with your attorney, that you
do not have a substantial record other than this case. However, I can’t imagine anything more horrendous happening to
a child of such tender years.

(Sentencing Hearing Transcript, p. 14).

As demonstrated by the record, this Court clearly placed ample reasons for its sentence on the record. The sentences imposed
were within the standard guideline ranges available at the time of the initial sentencing and, therefore, were legal. The sentence
imposed was not in violation of the Sentencing Guidelines, either due to its length or the reasons contained in the record for its
imposition. The sentence was legal and did not constitute an abuse of discretion.

Similarly meritless is the Defendant’s argument that the sentence was unreasonable because it was a “de facto life sentence” As
noted above, the Defendant sexually abused a six-year-old girl. The fact that the Defendant is 64 years old, making it unlikely that
the will be released during his lifetime is unfortunate for him, but appropriate given the circumstances of his crime. The Defendant’s
unhappiness with the length of his sentence does not mean it is “excessive” or otherwise inappropriate. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on May 17, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: May 9, 2013

1 18 Pa.C.S.A. §3121(c)
2 18 Pa.C.S.A. §3125(b)
3 18 Pa.C.S.A. §3123(b) – 2 counts
4 18 Pa.C.S.A. §3126(a)(7)
5 18 Pa.C.S.A. §4304

Commonwealth of Pennsylvania v.
David Dixon

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Hearsay—Failure to Cross-Examine—
Testimony Via Video—Failure to File Motions

No. CC 200705571, 200706620, 200808288. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 25, 2013.

OPINION
This is an appeal from this Court’s denial of Petitioner’s Post-Conviction Relief Act petition. Petitioner, David Lawrence Dixon

(hereinafter, “Mr. Dixon” or “Petitioner”), was originally charged by multiple criminal informations with the following: at CC No.
2007005571 with one (1) count each of involuntary deviate sexual intercourse with a child, aggravated indecent assault of a child,
endangering welfare of children, indecent assault, corruption of minors, and failure to comply with sexual offender’s registration;
at CC No. 200706620, Petitioner was charged with one count each of indecent assault, corruption of minors, and endangering the
welfare of children; at CC No. 200808288, he was charged with one count of criminal solicitation (intimidation of victim/witness). 

Prior to trial, the count of failure to comply with sexual offender’s registration was severed from the remaining charges.
Petitioner proceeded to a jury trial before the late Honorable John K. Reilly, Jr.1 On November 13, 2008, the jury found Petitioner
not guilty of aggravated indecent assault and guilty of all of the remaining charges.

On January 26, 2009, Judge Reilly sentenced Petitioner to not less than fifteen (15) nor more than thirty (30) years of incarcer-
ation for involuntary deviate sexual intercourse and a consecutive term of not less than one nor more than two years of incarcer-
ation for endangering the welfare of children at CC No. 200705571. At CC No. 200706620, he imposed a consecutive sentence of not
less than one (1) nor more than two (2) years of imprisonment for indecent assault, a consecutive sentence of not less than one (1)
nor more than two (2) years of incarceration for corruption of minors and a consecutive sentence of not less than three (3) nor
more than six (6) years of consecutive imprisonment for criminal solicitation. Petitioner received an aggregate sentence of twenty-
two (22) to forty-four (44) years of incarceration. The Commonwealth filed a motion to nolle prosse the charge of failure to comply
with sexual offender’s registration. The motion was granted. Petitioner filed a timely appeal. The Superior Court affirmed the judg-
ment of this Court. Petitioner then timely filed a pro se petition pursuant to the Post-Conviction Relief Act (“PCRA”), which was
assigned to this member of the Court. This Court appointed Scott Coffey, Esquire, to represent Petitioner. Appointed counsel then
filed an Amended Petition Pursuant to the Post-Conviction Relief Act. After a hearing, the Court denied the amended petition. This
timely appeal follows.

Petitioner filed a Concise Statement of Matter Complained of on Appeal Pursuant to Rule 1925(b). In this filing, Petitioner
asserts that he is raising the following issues:

1. The trial court erred in denying Appellant’s PCRA petition since trial counsel Brestensky was ineffective for failing
to object to Commonwealth witness Shawn Burns, who was the most damaging Commonwealth witness, testifying before
the jury via video rather than in person, which violated Appellant’s Confrontation Clause Rights.

2. The trial court erred in denying Appellant’s PCRA petition since trial counsel was ineffective for stipulating to what
victim S.J.’s mother, Commonwealth witness Christina Kones, who was incarcerated at SCI-Muncy, would testify to, and
for failing to cross examine Jones or ask if she hoped for or received any deal from the Commonwealth for testifying
against Appellant.
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3. The trial court erred in denying Appellant’s PCRA petition since trial counsel was ineffective for failing to object to
the damaging hearsay testimony from Heather Henzler and Stacy Smith regarding what S.J. allegedly told them at the
North Park Clubhouse Lounge.

4. The trial court erred in denying Appellant’s PCRA petition since trial counsel was ineffective for failing to file a
suppression motion regarding Appellant’s alleged statement in the police car, and the drawing by S.J.

5. The trial court erred in denying Appellant’s PCRA petition since post-sentencing/appeal counsel Farrell was ineffec-
tive for failing to raise a lack of jurisdiction issue regarding victim S.J. at CC No. 5571-2007.

Relative to the petitioner’s claims in this case, it is well established that counsel is presumed effective and the petitioner bears
the burden of proving ineffectiveness. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). To overcome this
presumption, the petitioner must satisfy a three-pronged test and demonstrate that: (1) the underlying substantive claim has
arguable merit; (2) counsel whose effectiveness is being challenged did not have a reasonable basis for his or her actions or fail-
ure to act; and (3) the petitioner suffered prejudice as a result of counsel’s deficient performance. Commonwealth v. Pierce, 567
Pa. 186, 786 A.2d 203, 213 (Pa. 2001). A claim of ineffectiveness will be denied if the petitioner’s evidence fails to meet any of these
prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court hearing a PCRA petition are binding on higher
courts where the record supports such credibility assessments. Commonwealth v. R. Johnson, 600 Pa. 329, 356-57, 966 A.2d 523,
539 (2009).

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has
forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

Petitioner’s first claims that trial counsel was ineffective for failing to object to the video-conferenced testimony of Shawn
Burns because the video-conferenced testimony violated his Confrontation Clause rights. This claim is meritless. Although
Pa.R.Crim.P. 119 generally prohibits the use of live video-conferencing at trial, use of such testimony is permitted if a defen-
dant consents to its use. Specifically, as set forth in Pa.R.Crim.P 119(B), a “defendant may consent to any proceeding being con-
ducted suing two-way simultaneous audio-visual communication”. In this case, the record fully supports this Court’s conclusion
that the defendant consented to the presentation of the testimony of Shawn Burns through the use of live video-conferencing.
At the PCRA hearing, trial counsel clearly and unequivocally testified that she had consulted with Petitioner about the fact that
the assistant district attorney advised her that Shawn Burns resided out of state and the Commonwealth hoped that his testimony
could have been presented via video-conferencing rather than having him appear in person. The Assistant District Attorney
advised, however, that she would present him live if necessary. Trial counsel conferred with Petitioner and discussed her belief
that it may have been beneficial to have Burns testify via video-conferencing. According to trial counsel, she believed that the
video-conferenced testimony may have provided a strategic benefit because Burns’ failure to testify live before the jury could
provide the defense with a basis to challenge his credibility, a basis that would not exist if he testified in court. Trial counsel
testified that she discussed the issue with Petitioner prior to trial and the petitioner consented to the video-conferenced testi-
mony and he did not challenge trial counsel’s proposed strategy. Trial counsel’s testimony was supported by the testimony of
the assistant district attorney that represented the Commonwealth at trial. This Court found the testimony of trial counsel and
the assistant district attorney to be credible. Petitioner also testified at the PCRA hearing. For the reasons set forth on the record
in that proceeding, this Court did not find his testimony credible. Because the credible evidence convinced this Court that the
petitioner consented to the use of the video-conferenced testimony and the consent was part of a sound trial strategy, this Court
does not believe that trial counsel rendered ineffective assistance of counsel to Petitioner relative to the use of the video-
conferenced testimony.2

Petitioner next claims that trial counsel rendered ineffective assistance of counsel by stipulating to the testimony of Christina
Jones, the mother of victim “SJ”. Ms. Jones was incarcerated at SCI-Muncy at the time of trial. Petitioner claims he is entitled to
relief because the stipulation denied him the ability to cross examine her to determine if she hoped for or received any favorable
treatment from the Commonwealth for testifying against Petitioner.

In Commonwealth v. Bridell, 252 Pa.Super. 602, 605, 384 A.2d 942, 943-944 (1978) the Superior Court noted that the
Pennsylvania Supreme Court, in Commonwealth v. Davis, 457 Pa. 194, 322 A.2d 103 (1974),

recognized that testimony entered by counsel’s stipulation may be so damaging that admission of the stipulation at
trial must be surrounded by safeguards similar to those attending the entry of a guilty plea. There, it was stipulated
that the complaining witness, if present at trial, would have testified that the defendant was one of two men who had
robbed him at gunpoint. The Court concluded that counsel’s stipulation to this testimony placing his client at the scene
of the crime and naming him as a participant therein was the equivalent to an admission of guilt by the defendant,
despite his plea of not guilty. By stipulating to the testimony that would have been offered by the complaining witness,
appellant gave up the opportunity to cross-examine that witness and to attempt to discredit his incriminating testimony.
Under the circumstances of the case the stipulation made a not guilty verdict highly unlikely. Therefore, an on-record
colloquy, demonstrating defendant’s understanding of the consequences of the stipulations, and his consent thereto,
was deemed necessary.” (Emphasis added).

In evaluating whether trial counsel’s stipulation constitutes the ineffective assistance of counsel, the inquiry is whether the stipu-
lation in question makes the outcome [of the trial] a foregone conclusion.’ Davis, 322 A.2d at 105.

Initially, trial counsel executed a certification acknowledging that she agreed to the stipulation because she believed that Ms.
Jones may have had a more damaging impact on the petitioner had she testified live, in court, before the jury. She feared that Ms.
Jones may have cried and may have engendered more sympathy with the jury had she actually testified in court. This Court
believes that this strategy was a sound strategy and trial counsel’s strategy is entitled to deference. Additionally, the facts contained
in the stipulation certainly did not make the outcome of the trial a foregone conclusion. On the contrary, the stipulation did
not contain any facts establishing that the petitioner ever touched the victims. The stipulation actually acknowledged that
“[t]hroughout the investigation [Ms. Jones] denied that the children told her of any inappropriate contact with [Petitioner] . . . .”
The victims testified at trial as to the actions of Petitioner. Their testimony was credible and it alone supported Petitioner’s
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conviction. As the Commonwealth notes in its brief, the facts contained in the stipulation were also cumulative of other trial testi-
mony. This Court believes that trial counsel had a reasonable basis for stipulating to Ms. Jones’ testimony and because the stipu-
lation did not render Petitioner’s guilt a forgone conclusion, trial counsel did not render ineffective assistance of counsel for entering
into the stipulation.

3. The trial court erred in denying Appellant’s PCRA petition since trial counsel was ineffective for failing to object to
the damaging hearsay testimony from Heather Henzler and Stacy Smith regarding what S.J. allegedly told them at the
North Park Clubhouse Lounge.

Petitioner next claims that trial counsel rendered ineffective assistance of counsel by failing to object to the testimony of two
witnesses who relayed what the victim had told them about the Petitioner’s conduct. At trial, Heather Henzler and Stacy Smith
testified that victim “S.J.” told them that the petitioner had kissed her. Ms. Henzler testified that the victim told her that the peti-
tioner kissed her on her mouth and vagina and Ms. Smith testified that the victim told her at the North Park Clubhouse that the
petitioner had kissed her on the mouth. Petitioner claims that this testimony was inadmissible hearsay.

As set forth in Commonwealth vs. Bryson, 860 A.2d 1101, 1103-1104(Pa.Super. 1004):

Generally, hearsay is inadmissible at trial unless it falls into one of the exceptions to the hearsay rule. Commonwealth
v. O’Drain, 2003 PA Super 255, 829 A.2d 316 (Pa. Super. 2003). We find the explanation of “prompt complaint“ testi-
mony given by esteemed colleague, the Honorable Kate Ford Elliott, in Commonwealth v. O’Drain, 2003 PA Super 255,
829 A.2d 316 (Pa. Super. 2003), to be instructive in this case. As will be discussed below, pursuant to the rationale posited
in O’Drain, A.W.’s hearsay testimony in this case was admissible pursuant to Pennsylvania caselaw and Pennsylvania
Rule of Evidence 613(c), commonly known as the prompt complaint exception to the hearsay rule. Pennsylvania Rule
of Evidence 613(c)(1) allows evidence of prior consistent statements to rebut an express or implied charge of “fabri-
cation, bias, improper influence or motive, or faulty memory.” O’Drain, supra. In cases involving sexual assault, Rule
613 authorizes the Commonwealth to present evidence in its case-in-chief of a prompt complaint by the victim
“because [the] alleged victim’s testimony is automatically vulnerable to attack by the defendant as recent fabrication
in the absence of evidence of hue and cry on her part.” O’Drain, supra, quoting Pa. R. Evid. 613(c) (comment), citing
Commonwealth v. Freeman, 295 Pa. Super. 467, 441 A.2d 1327, 1331 (Pa. Super. 1982). “Evidence of a complaint of a
sexual assault is ‘competent evidence, properly admitted when limited to establish that a complaint was made and also
to identify the occurrence complained of with the offense charged. ‘“ O’Drain, supra, at 322, quoting Commonwealth
v. Stohr, 361 Pa. Super. 293, 522 A.2d 589, 592-593 (Pa. Super. 1987) (en banc), quoting Commonwealth v. Freeman,
441 A.2d at 1331.

In this case, the record reveals that the victim made prompt statements to two disinterested witnesses about the sexual assault she
suffered. In this Court’s view, these statements satisfy the prompt complaint exception to the hearsay rule and were properly
admitted at trial. It is clear that the statements admitted at trial are consistent with the types of evidence deemed permissible in
Bryson. Therefore, trial counsel cannot be deemed ineffective for failing to object to admissible testimony. Accordingly, this claim
fails.

4. The trial court erred in denying Appellant’s PCRA petition since trial counsel was ineffective for failing to file a
suppression motion regarding Appellant’s alleged statement in the police car, and the drawing by S.J.

Petitioner next claims that trial counsel was ineffective for failing to file two suppression motions. First, Petitioner claims that
trial counsel should have filed a motion seeking to suppress his statement to police officers stating, “I am sorry for what I had
done.” The record reflects that after the petitioner was arrested, he was handcuffed and placed in the rear seat of a police vehicle.
After the officers provided him with a copy of the arrest warrant and the affidavit of probable cause to arrest him, he made the
statement set forth above.

In Miranda v. Arizona, 384 U.S. 436, 479 (1966), the United States Supreme Court explained:

To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by the
authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopard-
ized. Procedural safeguards must be employed to protect the privilege, and unless other fully effective means are
adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously
honored, the following measures are required. He must be warned prior to any questioning that he has the right to
remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of
an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such warn-
ings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these
rights and agree to answer questions or make a statement. But unless and until such warnings and waiver are demon-
strated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.

As set forth in Commonwealth v. Best, 789 A.2d 757, 762 (Pa. Super. 2002):

[T]he protective provisions of Miranda prohibit the continued interrogation of an interviewee in police custody once
he or she has invoked the right to remain silent and/or to consult with an attorney. Commonwealth v Rucci, 543 Pa.
261, 670 A.2d 1129 (Pa.Super. 1996). “Interrogation” means police questioning or conduct calculated to, expected to,
or likely to evoke an admission. Commonwealth v Brown, 551 Pa. 465, 711 A.2d 444 (Pa.Super. 1998). Where an inter-
viewee elects to give an inculpatory statement without police interrogation, however, the statement is “volunteered”
and not subject to suppression, notwithstanding the prior invocation of rights under Miranda. Id; Commonwealth v.
Bracey, 501 Pa. 356, 461 A.2d 775 (Pa.Super. 1993); Commonwealth v. Abdul-Salaam, 544 Pa. 514, 678 A.2d 342
(Pa.Super. 1992). Interrogation occurs when the police should know that their words or actions are reasonably likely
to elicit an incriminating response, and the circumstances must reflect a measure of compulsion above and beyond
that inherent in custody itself. See Commonwealth v. Fisher, 564 Pa. 505, 769 A.2d 1116. (Pa.Super. 2001)(emphasis
supplied).
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In this case, the record reveals that, although the petitioner was in custody at the time he blurted out the incriminating state-
ment, he was not subjected to an interrogation. The police officers were not questioning him at the time. Moreover, the officers
were simply advising him of the charges against him and providing him with the arrest warrant and the affidavit of probable cause.
There is nothing about Petitioner’s interaction with the police officers which was calculated to, expected to, or likely to evoke an
admission. It appears to this Court that the officers were simply fulfilling their administrative function of advising the petitioner
of the charges against him. Accordingly, the statement made by the petitioner was not obtained in violation of Miranda and trial
counsel cannot be deemed ineffective for not raising a meritless claim.

Petitioner also claims that trial counsel should have filed a motion to suppress the sketch seized from the petitioner at the time
of his arrest. The sketch appeared to depict a crude drawing of a sex act between the petitioner and S.J. The drawing was prepared
by S.J. Importantly, Petitioner offers no basis for the suppression of the sketch other than it “bore no relevance to the instant
charges.” Relevance, however, does not constitute a basis to suppress the sketch as the fruit of an illegal search and trial counsel
cannot be ineffective for failing to file a suppression motion challenging the relevance of the sketch.3 Accordingly, this claim fails.

5. The trial court erred in denying Appellant’s PCRA petition since post-sentencing/appeal counsel Farrell was ineffec-
tive for failing to raise a lack of jurisdiction issue regarding victim S.J. at CC No. 5571-2007.

Petitioner finally claims that post-sentencing/appeal counsel was ineffective for failing to challenge the jurisdiction of the trial
court on the basis that there was no definitive proof that the crimes occurred in Allegheny County. This claim is meritless. There
was absolutely no evidence presented at trial that the offenses occurred outside of Allegheny County. To the contrary, Petitioner’s
own statement to another witness was admitted at trial in which the petitioner admitted that the sexual assault occurred in the
parking lot of a K-Mart store located on Route 8 near Etna, Pennsylvania. This K-Mart location is in Allegheny County. Moreover,
the events that occurred during that evening occurred at the North Park Clubhouse, a restaurant located further north on Route 8
still within Allegheny County. Post-sentencing counsel had no basis to attack the jurisdiction of this Court as all credible evidence
demonstrated that the crimes occurred in Allegheny County. Even the victim, S.J., testified that the petitioner performed sex acts
on her at a location “where people couldn’t see him” then took her to the North Park Clubhouse. Her testimony was consistent with
Petitioner’s own admissions. Post-sentencing counsel cannot be deemed ineffective for failing to raise a claim that could not have
been successful. Accordingly, this claim fails.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 25, 2013

1 The instant case was reassigned to the Honorable Anthony Mariani after Judge Reilly unexpectedly passed away.
2 Petitioner also claims that his consent should have been memorialized in an on-the-record- colloquy. This Court has found no legal
authority requiring such consent to be placed on the record.
3 To the extent, if at all, the petitioner’s claim is interpreted as alleging a failure of trial counsel to object to the admission into
evidence of the sketch on relevance grounds, that claim is also meritless.

Commonwealth of Pennsylvania v.
Jason Eric Kuhns

Criminal Appeal—Homicide (1st Degree)—Sufficiency—Weight of the Evidence—Intent to Kill—Request for Mistrial—
Voluntary Manslaughter Charge—Witness Kisses Victim’s Daughter at Close of Testimony

No. CC 201105268. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—May 28, 2013.

OPINION
This is a direct appeal wherein the defendant, Jason Eric Kuhns, appeals from the judgment of sentence of November 19, 2012.

After a jury trial, the defendant was convicted of First Degree Murder, Burglary, Robbery, Receiving Stolen Property and
Conspiracy. This Court imposed a term of life imprisonment relative to the murder conviction and a consecutive aggregate term
of not less than 15 ½ nor more than 31 years relative to the remaining convictions. After post-sentencing motions were denied, the
instant timely appeal was filed.

The facts underlying this appeal are as follows: 
Pittsburgh Police Officer Michael White testified that he was on routine patrol on April 6, 2011 and he responded to a call at the

residence of Mr. Cuddy Briskin, a 90-year-old retired businessman. Officer White was met at the residence by Nancy Terpak, Mr.
Briskin’s daughter. Ms. Terpak had advised that she had arrived to visit her father and she found him, apparently deceased, in the
living room of the residence. Officer White went to the living room and he encountered Mr. Briskin, sitting in a chair with multiple
plastic bags over his head. There was dried blood on the wall behind him and there was dried blood next to him on boxes on the
floor. Upon arrival of the medics, Mr. Briskin was pronounced dead at the scene. Officer White called for homicide detectives and
the Pittsburgh Police Mobile Crime Unit to respond to the scene.

Officer White then looked around the outside of the residence. He observed that the garage door was opened a few feet. He
believed there was enough room in the opening for someone to enter the garage. He then turned the investigation over to homicide
detectives.

Homicide detective Scott Evans testified that he responded to the Briskin residence. Detective Evans testified that the resi-
dence was very cluttered and that he had received information that Mr. Briskin was a hoarder. As Detective Evans walked through
the residence, he documented the scene and he directed the mobile crime unit to take photographs of the scene. There was no
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evidence of forced entry into the residence. Detective Evans testified that when he encountered the victim, he was sitting in a chair
with blue plastic shopping bags over his head. He had a styrofoam takeout box of food on his lap. There was also a white plastic
bag, the type of bag used to store furs, on his lap as well. In a kitchen drawer, Detective Evans found blue plastic bags consistent
with the bags found on Mr. Briskin’s head. Detective Evans determined that there was free-falling blood spatter on boxes on the
floor next to Mr. Briskin. Detective Evans also observed blood stains on the chair. Detective Evans testified that Mr. Briskin had
large lacerations on his head. Based on the blood spattering, Detective Evans determined that a large object had been used to strike
Mr. Briskin in the head. Upon a closer inspection of Mr. Briskin, Detective Evans noted that, in addition to the two blue plastic bags
covering his head, another plastic bag was tucked under Mr. Briskin’s chin.

During the inspection of the residence, Detective Evans observed that two drawers appeared to have been removed from the
closet. A wall safe inside the closet was open and but for an empty cigar box, there was nothing in the closet. Coin-selling litera-
ture was found on the floor of the landing of the steps. In one of the bedrooms, drawers from a cabinet were opened. The drawers
were processed for fingerprints. In Mr. Briskin’s bedroom, a dresser drawer was found on the bed and it looked as though some-
one had rummaged through it.

Based on his observations, Detective Evans believed that Mr. Briskin was killed during the commission of a burglary. He spoke
with Ms. Terpak about possible suspects. Based on this conversation, he contacted Detective Rebecca Cyr from the Pawn Unit of
the City of Pittsburgh Police Department. He provided her with a list of potential suspects, including the defendant.

Detective Cyr testified that she had examined pawn records for various persons of interest, among them, the defendant. She
explained that she became aware of a record of sale between the defendant and South Side Jewelers for 67 silver dollars that the
defendant sold for $1,013 to South Side Jewelers on April 5, 2011.

Tracey Muller, the manager at South Side Jewelers testified that she purchased the silver dollars from the defendant on April
5, 2011 for $1,013. She testified that the defendant came into the store with a female and that he also tried to sell some gold-plated
coins. Ms. Muller was not interested in purchasing those coins. The defendant was frustrated that she wouldn’t buy them and
became combative with her. She did, however, purchase the silver coins from the defendant.

Other evidence at trial established that detectives searched the caller ID on one of the phones in Mr. Briskin’s home. They found
the defendant’s name and number was displayed as making calls to Mr. Briskin on March 29, 2011 at 9:42 a.m. and at April 5, 2011
at 11:59 p.m.

Amy Zezulak, a forensic pathologist with the Allegheny County Medical Examiner’s Office, testified that Mr. Briskin had been
killed by blunt force trauma to the head caused by five blows to his head from a blunt object. She observed five lacerations on his
scalp and a horseshoe type fracture of his skull. She opined that the manner of death was homicide. She testified that placing the
bags on his head and under his chin would have impeded oxygen flow to his mouth and nose and that after sustaining the injuries
he did he would have been dead within seconds to minutes.

Homicide detective Robert Shaw testified that he interviewed the defendant on April 13, 2011. The defendant explained that he
and Mr. Briskin were friends and that Mr. Briskin had loaned him money in the past. The defendant told Detective Shaw that he
last spoke to Mr. Briskin about a week before the interview.

Detective Patricia Sherwood testified that she had confirmed that the coins sold by the defendant were Mr. Briskin’s coins. She
testified that she and Detective Shaw obtained an arrest warrant for the defendant relative to the theft of the coins. They arrested
him and undertook a second interview of him. During this interview, the defendant admitted sneaking into Mr. Briskin’s residence
through the garage door for the purpose of stealing money or coins. The defendant indicated that he had taken a tire iron with him
when he entered the residence. The defendant indicated that he surprised Mr. Briskin and he struck Mr. Briskin in the head with
the tire iron. The defendant could not recall how many times he struck Mr. Briskin. The defendant stated that he was high on crack
cocaine, Klonopin and “benzo’s” at the time. He admitted to placing the bags over Mr. Briskin’s head. He admitted to taking the
coins and trying to pawn them at three different locations.

Nancy Terpak testified in this case that the defendant had a personal relationship with Mr. Briskin and he was familiar with Mr.
Briskin’s residence. She testified that the defendant was married to her daughter and that the defendant and her daughter were
both heroin addicts. She explained that Mr. Briskin had bought the defendant and Ms. Terpak’s daughter a house and vehicles. He
often helped them financially and tried to help with drug rehabilitation.

Daniel Shapira, Mr. Briskin’s son-in-law, testified that approximately a month before Mr. Briskin was killed, Mr. Briskin and the
defendant had a dispute over a credit card that Mr. Briskin had permitted the defendant to use. Mr. Briskin felt as though the defen-
dant had abused the credit card and demanded that the defendant repay him for the balance of the debt on the card. Mr. Briskin
had threatened the defendant with criminal prosecution if he didn’t pay the balance on the card.

Defendant’s first claim of error is that the evidence was insufficient to prove that Mr. Kuhn had the specific, premeditated intent
to kill Mr. Briskin. The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The elements of first-degree murder are as follows: (1) a human being was unlawfully killed; (2) the defendant was responsible
for the killing; and (3) the defendant acted with malice and a specific intent to kill. 18 Pa.C.S. § 2502(a); Commonwealth v. Houser,
610 Pa. 264, 18 A.3d 1128, 1133 (Pa. 2011). First-degree murder is an intentional killing, i.e., a “willful, deliberate and premeditated
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killing.” 18 Pa.C.S. § 2502(a) and (d). Specific intent to kill as well as malice can be inferred from the use of a deadly weapon upon
a vital part of the victim’s body. Houser, supra at 1133-34; Commonwealth v. Wright, 599 Pa. 270, 961 A.2d 119, 130-31 (Pa. 2008).

The forensic evidence at trial established that Mr. Briskin was killed as a result of approximately five blows to the head. The
evidence also indicated that Mr. Briskin would most likely have been rendered unconscious by the first blow. The defendant admitted
that he struck Mr. Briskin with a tire iron that he had brought to the scene, but he did not recall how many times he struck Mr.
Briskin. He also admitted to placing the plastic bags over Mr. Briskin’s head which, according to the evidence in this case, would
have cut off oxygen to his brain and accelerated his death. At the time of his death, Mr. Briskin was defenseless as he was sitting
in a chair eating food. This Court believes that all of the evidence clearly demonstrates the defendant’s specific intent to kill and
it demonstrates that the defendant’s actions were premeditated.

The defendant next claims that the jury’s verdict was contrary to the weight of the evidence. As forth in Criswell v. King, 834
A.2d 505; 512. (Pa. 2003)

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating a claim that
the jury’s verdict was contrary to the weight of the evidence claim is the trial judge — decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)).

The initial determination regarding the weight of the evidence is for the fact-finder, in this case, this jury. Commonwealth v.
Jarowecki, 923 A.2d 425, 433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. A review-
ing court is not permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa.
1999). A verdict should only be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s
sense of justice. Id. See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new
trial on the grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give
them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000).

The defendant alleges a number of reasons that the weight of the evidence mandates that the verdict should be overturned.
Essentially, the defendant alleges that the defendant’s drug problem precluded him from forming the necessary intent to commit
a premeditated murder. The only evidence admitted at trial concerning the defendant’s use of drugs at the time of the homicide
was the defendant’s statement in which he claimed he was high on crack cocaine, Klonopin and “benzo’s”. The Commonwealth
disputed this claim, pointing to evidence which, the Commonwealth argued, showed that the defendant’s conduct was rational and
calculating before, during and after the defendant’s commission of the homicide. The Commonwealth also argued the motive
evidence it presented. The jury was free to accept or reject this evidence. Clearly, the jury rejected it. This Court has reviewed the
trial record and believes that the verdict does not shock any rational sense of justice. This Court will not disturb the jury verdict.
As set forth above, after considering and weighing all the evidence, the jury concluded that the Commonwealth’s witnesses at trial
were credible. The Commonwealth’s evidence supported the verdict. The verdict was not against the weight of the evidence. 

Defendant next complains that this Court erred in not providing a cautionary instruction or ordering a mistrial when Detective
Sherwood, upon completion of her testimony, walked off the witness stand and kissed Nancy Terpak. This Court described the
exchange as a “very quick sympathetic peck”. At trial, defense counsel requested a cautionary instruction asking the Court to
advise the jury that the exchange was unprofessional. This Court declined to do so.

This Court did not believe that the exchange that occurred during the trial warranted a cautionary instruction. There is no ques-
tion that the defense should not have been granted the instruction it requested. This Court is aware of no authority to instruct a
jury that the conduct of a witness is “unprofessional”. The only instruction this Court could contemplate would have been to
instruct the jury that it should not base any of its considerations on emotion but rather on the evidence presented in the case. In
fact, this Court instructed the jury as follows just prior to its deliberations:

Your verdict must be based upon a rational, fair consideration of all the evidence, not one of passion or prejudice against
the Defendant or the Commonwealth or anyone else connected with this case.

This Court believes that this instruction, combined with the remainder of its final charge to the jury concerning the assess-
ment of credibility of witnesses, was sufficient to ensure that the jury’s verdict was based on proper evidence. Accordingly, this
claim fails.

Defendant next claims that the Court erred by failing to instruct the jury on voluntary manslaughter. As set forth in
Commonwealth v. Patton, 936 A.2d 1170, 1176 (Pa.Super. 2007):

In reviewing such claims, we adhere to the following principle:

[A] trial court shall only instruct on an offense where the offense has been made an issue in the case and where the trial
evidence reasonably would support such a verdict . . . . Instructions regarding matters which are not before the court or
which are not supported by the evidence serve no purpose other than to confuse the jury. Commonwealth v. Browdie 543
Pa. 337, 349-50, 671 A.2d 668, 674 (1996); see also Commonwealth v. Carter, 502 Pa. 433, 466 A.2d 1328 (1983) (voluntary
manslaughter charge is appropriate only when that crime is made an issue in the case, and evidence would support such
a verdict).

The crime of voluntary manslaughter is codified at 18 Pa.C.S. § 2503, which provides in relevant part:

A person who kills an individual without lawful justification commits voluntary manslaughter if at the time of the killing
he is acting under a sudden and intense passion resulting from serious provocation by:

(1) the individual killed; or

(2) another whom the actor endeavors to kill, but he negligently or accidentally causes the death of the individual killed.
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There was absolutely no evidence presented at trial that Mr. Briskin, or anyone else, provoked the defendant into a sudden and
intense passion at the time of the killing. On the contrary, the evidence at trial suggests that the defendant violently attacked Mr.
Briskin and that Mr. Briskin was not in a position to defend himself during the attack. There was no evidence presented at trial
justifying such an instruction to the jury.

The defendant finally claims that this Court erred in providing a consciousness of guilt instruction to the jury. Where trial
evidence demonstrates that a defendant may have made false statements to law enforcement officials, a consciousness of guilt
instruction is proper. Commonwealth v. Silo, 502 A.2d 173, 176 (Pa. 1985) In Silo, the Supreme Court approved of the following
instruction:

If you find as fact that the defendant did make false or contradictory statements regarding the whereabouts of his mother
or if you find that he did attempt to conceal evidence of the crime, you may infer consciousness of guilt. However, you
are not bound to draw that inference. It is for you and you alone as fact finders to accept or reject this inference of
consciousness of guilt and to give whatever weight, if any, you wish to this inference.

Id. at 176, fn.3.

The evidence presented by the Commonwealth established that the defendant lied to the homicide detectives during his state-
ment of April 13, 2011. This Court instructed the jury as follows:

There was evidence that may have shown or may have tended to show that the Defendant made false statements when
questioned by the police on April 13, 2013, the first time he was questioned.

If you believe this evidence, you may consider it as tending to prove the Defendant’s consciousness of guilt. You are not
required to do so. You should consider and weigh this evidence along with all the other evidence in the case.

This instruction was consistent with the consciousness of guilt instruction approved by the Supreme Court in Silo.
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: May 28, 2013
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The Friendship Preservation Group, Inc.,
a Pennsylvania Corporation, d/b/a Cafe Sam, Appellants, v.

Zoning Board of Adjustment of the City of Pittsburgh, Appellee,
and City of Pittsburgh, Intervenor,
and UPMC Shadyside, Intervenor

Zoning—Special Exceptions—Off Site Parking—Burden of Proof

No. S.A. 12-000200, S.A. 12-000201, Consolidated at S.A. 12-000201. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.
James, J.—May 14, 2013.

OPINION
This appeal arises from two decisions of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with two

surface parking lots owned by UPMC in the City of Pittsburgh. One is located at 5900 Penn Circle North in an EMI
(Educational/Medical Institution District) zoning district in East Liberty (“Penn Circle Lot”) and the other is located a 7 55th Street
in a GI (General Industrial) zoning district in Upper Lawrenceville (“UPMC Children’s Lot”).

UPMC currently uses the Penn Circle Lot as an auxiliary parking lot for its daytime staff and employees at Shadyside Hospital.
UPMC Shadyside Hospital is located approximately 1.3 miles from the Penn Circle Lot. UPMC provides a shuttle service from the
Penn Circle Lot to Shadyside Hospital on weekday days. UPMC has been leasing the spots for approximately 5 years and seeks a
special exception to legally continue this practice. UPMC provided testimony that the off-site parking and shuttle service has not
and will not create operational impacts, detrimental health and safety impacts or impacts on property values. Appellants provided
testimony in opposition to the special exception citing parking and traffic concerns.

The UPMC Children’s Lot is divided into two sections, the smaller of which has 200 parking spaces. That section is not utilized
by UPMC Children’s Hospital and is available for off-site parking for Shadyside Hospital employees. An engineer testified on
behalf of UPMC and found that the use of the UPMC Children’s Lot for up to 200 Shadyside Hospital parkers would not create any
detrimental operational, visual, transportation, health and safety or traffic impacts. Appellants presented parking and traffic
concerns in opposition to the special exception request.

The Board approved both special exception requests for off-site parking and shuttle services between the lots and Shadyside
Hospital subject to conditions. It is from those decisions that the Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed an
error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

UPMC’s special exception requests are not deemed denied. The Board must act on a special exception within forty-five days of
the hearing. If the Board fails to do so, the Application is deemed to be denied “unless the applicant has agreed in writing or on
the record to an extension of time.” Section 922.07.C. In the instant case, the Board rendered both decisions on January 26, 2012
(more than forty-five days from the hearing dates) but UPMC agreed to the extensions in writing. Therefore, the applications are
not deemed denied.

The Board correctly approved UPMC’s special exception requests to utilize the Penn Circle Lot and the UPMC Children’s Lot
for off-site parking. Section 914.07.G of the Code identifies off-site parking at another site as one alternative to providing off-street
parking. A special exception is a use that is expressly permitted by the zoning ordinance, absent a showing of a detrimental effect
on the community. Manor Healthcare Corporation v. Lower Moreland Township Zoning Hearing Board, 590 A.2d 65, 70 (Pa. 1991).
Once the applicant has demonstrated that that the proposed use satisfies the objective criteria of the ordinance, it is presumed that
the use also satisfies the local concerns for general health, safety and welfare. Then the burden shifts to the objectors to rebut that
presumption and persuade the zoning board that the proposed use will detrimentally affect the community. Shamah v. Hellam
Township Zoning Hearing Board, 648 A.2d 1299, 1304 (Pa. Cmwlth. 1994). Objectors must raise specific issues concerning the
proposal’s detrimental effect on the community, and cannot meet their burden by merely speculating as to possible harm. As objec-
tors, they must establish with “a high degree of probability that the proposed use will substantially affect the health, safety and
welfare of the community” greater than would be expected under normal circumstances. Sunnyside Up Corporation v. City of
Lancaster Zoning Hearing Board, 739 A.2d 644, 650 (Pa. Cmwlth. 1999), citing Tuckfelt v. Zoning Board of Adjustment of Pittsburgh,
471 A.2d 1311, 1314 (Pa. Cmwlth. 1984).

The Appellants contend that the Board erred in three respects in granting UPMC’s special exception requests. First, they allege
that the Board erred in finding that the Penn Circle lot has the same or less restrictive zoning classification than UPMC Shadyside.
Second, they claim that the Board erred in finding that the lease between UPMC Shadyside and the Allegheny County Parking
Authority may be revoked by the parties because an Alternative Access and Parking Plan was approved by the Board. Finally, they
allege that the Board “skipped” the alleged special exception criteria contained in the Code.

The Board was correct in finding that the Penn Circle lot has the same or less restrictive zoning classification than UPMC
Shadyside. Section 914.07.G(a)(2) provides

Off-site parking space shall be considered accessory uses of primary uses that the parking spaces are intended to serve.
Off-site parking areas shall require the same or a less restrictive zoning classification than that required for the use served.

Section 914.07.G.2(a)(2) provides that for the Penn Circle Lot to be approved for off-site parking for UPMC Shadyside, it must
have the same or less restrictive zoning classification than that required for UPMC Shadyside. The Penn Circle Lot is located in
the UNC District and UPMC Shadyside is located in the EMI Zoning District. The primary use served by the Penn Circle Lot is
UPMC Shadyside, which is classified as a “Hospital.” The “Hospital” use is permitted in both the UNC (as a conditional use) and
the EMI (as an Administrator Exception) districts. A clear reading of Section 914.07.G.2(a)(2) is that off-site hospital parking areas
are permitted in both the UNC and the EMI zoning districts. Therefore, the Board correctly determined that off-site parking for
UPMC Shadyside is permitted at the Penn Circle Lot because “Hospital” uses are permitted in the UNC district.

The Board did not err in finding that UPMC met the requirements of Section 914.07.G.2(a)(4) for the Penn Circle Lot because
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an Alternative Access and Parking Plan has been approved by the Board. Section 914.07.G.2(a)(4) provides that:

(4) Off-site Parking Agreement In the event than an off-site parking area is not under the same ownership as the pri-
mary use served, a written agreement among the owners of record shall be required ... An off-site parking agreement
may be revoked by the parties to the agreement only if off-street parking is provided on-site pursuant to Sec. 914.02.A
or if an Alternative Access and Parking Plan is approved by the Zoning Board of Adjustment pursuant to Sec. 914.07.

UPMC Shadyside met the requirements. They submitted a copy of the lease for the Penn Circle Lot. They also provided an
approved Alternative Access and Parking Plan which establishes that there will be no detrimental impact if the lease is terminated.

The Board did not err in holding that UPMC satisfied the special exception criteria found in Section 914.07.G.2(a). The Board
is authorized to grant a special exception for off-site parking if the applicant complies with the provisions in Section 922.07 and
with the four standards in Section 914.07.G.2(a).

Based upon the foregoing Opinion, the Board correctly approved special exception for the use of 186 off-site parking spaces at
the Penn Circle Lot and the use of 200 off-site parking spaces at the UPMC Children’s Lot for UPMC Shadyside.

ORDER OF COURT
AND NOW, this 14th day of May, 2013, based up the foregoing Opinion, the Board correctly approved special exceptions to

utilize the Penn Circle Lot and the UPMC Children’s Lot for off-site parking is affirmed and the Appellants’ appeal is denied.

BY THE COURT:
/s/James, J.

St. John the Baptist Ukrainian Greek Catholic Church, Appellant v.
The City of Pittsburgh Zoning Board of Adjustment, Appellee,

Leah I Holdings, LP, Intervenor
Zoning—Variance (Use vs Dimensional)—Special Exception—Conforming Use to Non-conforming Use

No. S.A. 12-001200. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 3, 2013.

OPINION
This appeal arises from the decision of the City of Pittsburgh Zoning Board of Adjustment (“Board”) dealing with Property

located at 700 East Carson Street in a GI (General Industrial) zoning district in the South Side neighborhood of the City of
Pittsburgh, owned by the Appellee Leah I Holdings, LP (“Leah”). The Property is approximately 1.9 acres in size, level and trian-
gular in shape. Although it sits in the GI zoning district, the Property is surrounded by non-industrial districts and uses. Leah seeks
a use variance, two dimensional variances and a special exception to construct a service station and 45 parking spaces on the
Property. The proposal also contains a fast casual eatery and a convenience center. The Property was historically a cement manu-
facturing and processing facility. Appellant St. John the Baptist Ukrainian Greek Catholic Church (“St. John”) sits to the east of the
Property, across 7th Street. St. John alleges that Leah did not meet the requirements for either use or dimensional variances. They
also claim that the Board improperly granted Leah’s special exception request because the previous use was not nonconforming.

The Board held a hearing on November 15, 2012. They approved Leah’s requests finding that the proposed development will
not create any detrimental impacts. It is from that decision that St. John appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed an
error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board mischaracterized Leah’s requested variance as a dimensional variance. They concluded that Leah’s request to
construct a service station 40 feet from a residential zoning district was a dimensional variance but it should have been classified
as a use variance. Section 911.04.A.65(f) of the Code requires a service station to be located 150 feet from any residential zoning
district. The Commonwealth Court decided a similar issue in SPC Company. Inc. v. Zoning Board of Adjustment of the City of
Philadelphia, 773 A.2d 209 (Pa. Cmwlth. 2001). In that case, an outdoor advertising company sought a variance to construct a
billboard in an area where it was prohibited because it was within 660 feet of a bridge. The Board denied the request finding
that it was a use variance and not a dimensional variance. The Commonwealth Court agreed finding that the Appellee was attempt-
ing to place a sign in an area where it was not permitted. Similarly, Leah is attempting to do the same in requesting to put the serv-
ice station 40 feet from a residential zoning district.

The Board incorrectly granted the variances in this case. The Board may grant a variance as long as the following conditions exist:

1. That there are unique physical circumstances or conditions, including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physical conditions peculiar to the particular property and that the
unnecessary hardship is due to such conditions and not the circumstances of conditions generally created by the provi-
sions of the zoning ordinance in the neighborhood or district in which the property is located;

2. That because of such physical circumstances or conditions, there is no possibility that the property can be developed
in strict conformity with the provisions of the zoning ordinance and that the authorization of a variance is therefore
necessary to enable the reasonable use of the property;

3. That such unnecessary hardship has not been created by the appellant;

4. That the variance, if authorized, will not alter the essential character of the neighborhood or district in which the prop-
erty is located, nor substantially or permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare; and
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5. That the variance, if authorized, will represent the minimum variance that will afford relief and will represent the least
modification possible of the regulation in issue.

Pittsburgh Code §922.09.E

Leah failed to prove that the physical circumstances on the Property constitute undue hardship. The evidence shows that the
Property can be utilized without the requested variances. Furthermore, over 80 uses are permitted in the GI zoning district. Section
911.02. Therefore, the Board incorrectly determined that the Property could not be used in strict conformity with the Code.
Because the Property can be utilized without a variance, the Property could be used in strict conformance with the Code. If granted,
the variances will alter the essential character of the neighborhood and harm the public welfare by operating 24 hours a day and
increasing traffic.

The Board improperly granted the requested special exception to change from one nonconforming use to another because the
previous use was not nonconforming. The previous use, the Rennekamp cement plant, was permitted by right and not a noncon-
forming use. The Rennekamp cement plant did not violate the Residential Compatibility Standards set forth in Section 916.05 of
the Code. Additionally, any alleged nonconforming use was abandoned when the Rennekamp cement plant was demolished. In a
similar case, the Commonwealth Court found that demolishing a nonconforming structure eradicated the nonconformity. Keebler
v. Zoning Board of Adjustment of the City of Pittsburgh, 998 A.2d 670 (Pa. Cmwlth. 2010).

Based upon the foregoing, the Board’s decision granting the use variance, the two dimensional variances and the special excep-
tion, is reversed.

ORDER OF COURT
AND NOW, this 3rd day of June, 2013, the Board’s decision granting the use variance, the two dimensional variances and the

special exception, is reversed.
BY THE COURT:
/s/James, J.

Dale Urban v.
Donnah Vance and Mount Lebanon Zoning Hearing Board

Zoning—Variance—Estoppel-Vested Right—Threat to Health Safety or Moral—Criteria for Vested Right

No. S.A. 12-001152. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—June 26, 2013.

OPINION
This appeal arises from the decision of the Mt. Lebanon Zoning Hearing Board (“Board”) dealing with Property located at 254

Parkway Drive in an R-1 Residential zoning district in the Municipality of Mt. Lebanon, owned by Appellee Donnah Vance. The
Property contains a residential structure and Mrs. Vance uses it for a No-Impact Home-Based Business known as Legacy Christian
Academy, a child daycare center. Mrs. Vance received a permit on February 2, 2007 to operate the child daycare center. In compli-
ance with Section 3290.114 of Title 55 of the Pa. Code which provides that, “Weather permitting, children shall be taken out of doors
daily”, the children in Mrs. Vance’s care play outside. She operated the child daycare center without incident for over five years
when she received Enforcement and Information letters from the Board. The letters were sent in response to a complaint from the
Appellant Dale Urban, Mrs. Vance’s neighbor. Mr. Urban alleges that Mrs. Vance is in violation of Section 691 of the Ordinance.
That Section prohibits any activities of a no-impact home-based business to occur outside of the residence in which it is situated.
In response to that complaint, Mrs. Vance requested a variance from the restrictions set forth in Section 691. The Board found that
Mrs. Vance was not entitled to a variance but granted her relief in the form of a variance by estoppel. It is from that decision that
Mr. Urban appeals.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed an
error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board correctly determined that Mrs. Vance had a vested right to continue her use of her Property for a child care center
with outdoor recreation. To establish a variance by estoppel, the property owner must prove:

1. The municipality’s failure to enforce the ordinance for a long period of time;
2. that the municipality knew, or should have known, of the illegal use and “actively acquiesced” in the illegal use;
3. reliance by the owner on the appearance of regularity that the municipality’s inaction has created;
4. hardship created by cessation of the illegal use; and
5. that the variance will not be a threat to the health, safety or morals of the community.

Springfield Twp. v. Kim, 792 A.2d 717, 721 (Pa. Cmwlth. 2002). A review of the facts shows that Mrs. Vance operated the business
for more than five years during which time Mr. Urban, the Municipality and surrounding neighbors were aware of the use. Mrs.
Vance relied on the Municipality’s consent of the use and would have to shut down her business if she were not allowed to continue
the use. Finally, the outside use is not a threat to the health, safety or moral of the community.

Based upon the foregoing Opinion, the decision of the Board is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 26th day of June, 2013, based upon the foregoing Opinion, the decision of the Board is affirmed and the appeal

is dismissed.

BY THE COURT:
/s/James, J.
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The Allegheny West Civic Council, Inc. and John DeSantis, Appellants v.
Zoning Board of Adjustment of the City of Pittsburgh, Appellee

PPG Public Parking, Inc., Intervenor
Zoning—Parking—Use of Parking Lots for Stadium Events When Not Used as Accessory Parking—
Interpretation by Zoning Board of Ordinance

No. S.A. 13-000015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July, 2013.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

Property located at 1320-1330 Western Avenue and 1424 Western Avenue. Both Properties are located in a UI Urban Industrial
Zoning District in the NSCPO/North Side Commercial Parking Area Overlay District. The Properties are leased by PPG Public
Parking, Inc. (“PPG”). PPG’s occupancy permit applications sought zoning approval to utilize the existing 35 accessory surface
parking spaces at 1320 Western Avenue and the existing 34 accessory surface parking spaces on the 1424 Property for commer-
cial parking of automobiles related to events at the North Side stadiums. Appellant Allegheny West Civic Council, Inc. is a neigh-
borhood organization representing the interests of the Allegheny West neighborhood in the City of Pittsburgh. Appellant John
DeSantis is a business owner and nearby resident. Appellant DeSantis alleges that commercial parking at both locations would
adversely affect his property and the Allegheny West neighborhood.

The Board held a hearing on September 20, 2012. They dismissed the appeal finding that no variance is required for the
proposed commercial event parking. It is from that decision that the Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed an
error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board is entitled to interpret its own Ordinance. Code Section 923.02.B gives the Board the power to interpret any provi-
sion of the Code where its meaning or Application is in question. The Board correctly interpreted Code Section 907.03 finding that
no variance was necessary. That Section states:

i. The intent of the NSCPO District is to prohibit the installation of commercial parking areas as defined under Sec.
911.02 on vacant lots.

The Board interpreted the Ordinance to mean that no new commercial parking areas shall be placed in a vacant lot. They
concluded that no variance is necessary because the lots are currently being used as accessory parking and the applicants “would
not be developing something that does not already exist.” Board’s Conclusion of Law Nos. 3 and 4.

Based upon the foregoing, the Board’s decision is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this ____ day of ____, 2013, based upon the foregoing Opinion the Board’s decision is affirmed and the appeal is

dismissed.
BY THE COURT:
/s/James, J.

The Allegheny West Civic Council, Inc. and John DeSantis, Appellants v.
Zoning Board of Adjustment of the City of Pittsburgh, Appellee

City of Pittsburgh, Griffin Family Limited Partnership
and All Stop Parking, LLC, Intervenors

Zoning—Parking—Use of Parking Lots for Stadium Events When Not Used as Accessory Parking—
Interpretation by Zoning Board of Ordinance

No. S.A. 13-000014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—July 9, 2013.

OPINION
This appeal arises from the decision of the Zoning Board of Adjustment of the City of Pittsburgh (“Board”) dealing with

Property located at 1231 Western Avenue in a UI Urban Industrial Zoning District in the NSCPO/North Side Commercial Parking
Area Overlay District, owned by Griffin Family Limited Partnership. The Griffin Family operates a business on the Property known
as Blackwood Supply Co., Inc., a wholesale building supply company. Their Certificate of Occupancy includes a warehouse, office
and a 52 space surface parking lot. Intervenor All-Stop Parking, LLC (“All-Stop”) has an agreement with Blackwood Supply Co. to
utilize the 52 parking spaces for commercial event parking. Appellant Allegheny West Civic Council, Inc. is a neighborhood organ-
ization representing the interests of the Allegheny West neighborhood in the City of Pittsburgh. Appellant John DeSantis is a busi-
ness owner and nearby resident. Appellant DeSantis alleges that commercial parking at 1231 Western Avenue would adversely
affect his property and the Allegheny West neighborhood. All-Stop seeks approval to use the existing 52 parking spaces for the
commercial parking of automobiles related to events at the North Side stadiums. All-Stop applied for a use variance under Zoning
Code Section 907.03. The Board held a hearing on September 20, 2012. They dismissed the appeal finding that no variance is
required for the proposed commercial event parking. It is from that decision that the Appellants appeal.

When the trial court takes no additional evidence, the scope of its review is limited to determining whether the Board committed



september 6 ,  2013 page 377

an error of law, abused its discretion or made findings not supported by substantial evidence. Mars Area Residents v. Zoning Hearing
Board, 529 A.2d 1198, 1199 (Pa. Cmwlth. 1987). Substantial evidence is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).

The Board is entitled to interpret its own Ordinance. Code Section 923.02.B gives the Board the power to interpret any provi-
sion of the Code where its meaning or Application is in question. The Board correctly interpreted Code Section 907.03 finding that
no variance was necessary. That Section states:

i. The intent of the NSCPO District is to prohibit the installation of commercial parking areas as defined under Sec.
911.02 on vacant lots.

The Board interpreted the Ordinance to mean that no new commercial parking areas shall be placed in a vacant lot. They
explained that Section 901.03 “does not require a variance to operate commercial event parking lot where an active parking lot
already exists.” See Board’s Decision dated December 6, 2012 COL No. 5. Based upon the foregoing, the Board’s decision is
affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 9th day of July 2013, based upon the foregoing Opinion, the Board’s decision is affirmed and the appeal is dismissed.

BY THE COURT:
/s/James, J.

Aimee Burton, Mario Deluca and Patricia Deluca, husband and wife,
Kevin Fleck, Karl Hils, Harvey Rice and Lorraine Rice, husband and wife,

Matthew Scrabis, Joseph Stivorich, Joseph Zukiewicz and Joan Zukiewicz, husband and wife,
and all others similarly situated v.

Allegheny County and the Board of Property Assessment Appeals and Review
Assessment—Class Action—Weight of Evidence—Hearing Officer Duty—Explanation of Ruling

No. GD-13-000551. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—May 23, 2013.

OPINION and ORDER OF COURT
Defendants’ preliminary objections seeking dismissal of plaintiffs’ Class Action Complaint are the subject of this Opinion and

Order of Court.
For the reasons set forth below, I am sustaining defendants’ preliminary objections in the nature of a demurrer. Thus, I am not

considering the other grounds for dismissal defendants have raised in their preliminary objections.
The Complaint identifies the named plaintiffs as follows:

1. Plaintiff, Aimee Burton is an adult individual who resides at 2395 Fairhill Road, Sewickley, Allegheny County,
Pennsylvania 15143.

2. Plaintiffs, Mario Deluca and Patricia Deluca, husband and wife, are adult individuals who reside at 2229 Conlin
Street, West Mifflin, Allegheny County, Pennsylvania 15122.

3. Plaintiff, Kevin Fleck, in [sic] an adult individual who resides at 603 Sonie Drive, Allegheny County, Pennsylvania 15143.

4. Plaintiff, Karl Hils, is an adult individual who resides at 226 Bellwood Drive, West Mifflin, Allegheny County,
Pennsylvania 15122.

5. Plaintiffs, Harvey Rice and Lorraine Rice, husband and wife, are adult individuals who reside at 66 Churchill
Road, Pittsburgh, Allegheny County, Pennsylvania 15235.

6. Plaintiff, Matthew Scrabis is an adult individual who resides at 321 Providence Drive, Wexford, Allegheny County,
Pennsylvania 15090.

7. Plaintiff, Joseph Stivorich is an adult individual who resides at 27 Oakwood Square, Pittsburgh, Allegheny County,
Pennsylvania 15209.

8. Plaintiff, Joseph Zukiewicz and Joan Zukiewicz, husband and wife, are adult individuals who reside at 1717 Ridge
Road, Library, Allegheny, County, Pennsylvania 15129.

In their Complaint, plaintiffs allege that their claims are identical to the claims of the class.
The class consists of property owners within Allegheny County (1) who filed an appeal of the assessed value of their properties

as determined by the Allegheny County Office of Property Assessments to the Board of Property Assessment Appeals and Review
(“BPAAR”), (2) who at the hearing before a BPAAR hearing officer furnished a professional certified real estate appraisal in
proceedings in which no other evidence was introduced, and (3) whose property’s assessed value, as thereafter set by BPAAR, was
higher than the value provided for in the professional certified real estate appraisal. The relief sought is to reduce the assessed
values of the properties for 2013 and subsequent tax years (until another countywide reassessment occurs) to the values proposed
by the Professional Certified Real Estate Appraisers.

At the preliminary objection stage of these proceedings, I do not consider whether this case may proceed as a class action. I
only consider whether the allegations within the Complaint, as to the named plaintiffs, state a cause of action.

I am granting defendants’ preliminary objections in the nature of a demurrer on the ground that the case law does not support plain-
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tiffs’ contention that a hearing officer must accept the appraiser’s value when this is the only value offered at the BPAAR hearing.1

Green v. Schuylkill County Board of Assessment Appeals, 772 A.2d 419 (Pa. 2001), is the controlling case on the issue of the role
of the fact finder in a single-expert assessment hearing. In that case, pursuant to a countywide reassessment, the Green home was
assessed at a fair market value of $612,580. The Greens appealed the assessment to the Schuylkill County Board of Assessment
Appeals which denied the appeal following a hearing. The Greens then appealed the Board’s decision to the Court of Common Pleas
of Schuylkill County. Id. at 422.

At the de novo hearing, the Greens presented testimony of a real estate appraisal expert who offered the opinion that the fair
market value of the property was $360,000 as of January 1, 1996. No expert testimony was offered by the taxing bodies. Id.

The Greens’ property was a 6,344-square-foot single-family residence situated on 1.8 acres. The Greens’ expert relied primarily
on comparable sales. He chose three properties as the best available comparables: (1) a 3,900-square-foot-residence situated on
1.76 acres located within a block of the Greens’ residence with an adjusted sales price of $360,000 based on an actual sale in 1995;
(2) a 3,000-square-foot-residence situated on 1.285 acres located within a block of the Greens’ residence with an adjusted sales
price of $351,000 based on an actual sale in 1995; and (3) a 3,400-square-foot residence situated on .8 acres, located 1.5 miles from
the Greens’ residence with an adjusted sale price of $444,000 based on an actual sale in 1993. Id. at 423.

Although Comparable 3 had the highest sale price, the expert relied most heavily on Comparables 1 and 2 because they were
more within the market area and they had been sold more recently. Upon consideration of these Comparables, the expert valued
the Green property at $360,000. Id.

The trial judge stated that it found some aspects of the expert’s testimony to be credible. On the other hand, the trial judge found
portions of the expert’s testimony suspect. For example, he stated that he did not find compelling the expert’s reasons for relying
more on Comparables 1 and 2 rather than Comparable 3. The trial judge explained that if the law permitted, he would have dealt
with this situation, in which he found only portions of the expert’s testimony to be credible, by applying the settled principle that
the fact finder is free to believe all, part, or none of the evidence. However, the trial judge believed the case law required the finder
of fact, in a single-expert hearing, to accept the assessed value recommended by the expert unless he or she finds none of the
expert’s testimony to be credible. Thus, the trial judge accepted the valuation of $360,000 reached by the Greens’ expert. Id. at 423-24.

On appeal, the Pennsylvania Supreme Court ruled that in a single-expert assessment hearing, the trial court is not required to
accept the expert testimony offered by the property owner in its entirety when the trial court finds the expert’s testimony to be
credible only in part.

The Court stated:

To preclude the trial court in a single-expert case from determining that the appropriate valuation lies somewhere
between the official valuation and the inevitably lesser valuation offered by the taxpayer’s expert is to attribute to the
expert’s valuation a definitiveness that it does not automatically possess, and to limit unnecessarily the trial court’s ability
to perform its legislatively designated role as fact finder.

Id. at 432.

The Green Opinion permits the fact finder responsible for setting fair market value to establish, if supported by the evidence
of record, a fair market value that differs from the fair market value proposed by the property owner’s expert. The following are
obvious examples in which the hearing officer, in the exercise of professional judgment, may recommend a higher assessed value
than that proposed in the property owner’s appraisal:

1. The appraiser is basing fair market value on the cost approach in valuing a fifteen-year old house located in a neighborhood
with similar properties.

2. The appraiser is using a 2002 base-year in valuing the property for 2013.
3. The appraisal is based on the appraiser’s description of the property as a three-bedroom, one-bath property of 2,600 square

feet. The assessment records, not contested by the property owner at the hearing, show that the property has four-bedrooms, two
full baths, and 3,300 square feet of livable space.

4. The appraiser arrives at an appraised value of $200,000 without referring to any comparables.
5. The property, a two-story brick house, is located in a stable neighborhood with dozens of two-story brick houses. The only

comparables that the appraiser considered are in a blighted neighborhood twenty blocks away.
In summary, the Green Opinion does not support plaintiffs’ claim that in a single-expert hearing, the hearing officer cannot

assess the property at a fair market value different than the appraiser’s recommended fair market value.
At oral argument, I used the example of a house with an assessed value of $90,000. The hypothetical expert valued the house

at $60,000 based on three comparables: Property One–$67,000; Property Two–$69,000; and Property Three–$45,000. The hearing
officer valued the property at $68,000. The hearing officer’s Report stated that Properties One and Two were within a block of
the subject property and had very similar characteristics. Property Three, while having similar characteristics, was located
approximately ten blocks away in a different municipality with a less desirable school system.

Plaintiffs’ position–that in the above situation the hearing officer must accept the appraiser’s suggestion of fair market
value–cannot be reconciled with the holding in Green, which provides that a fact finder may set a fair market value not specifically
offered by the expert so long as the decision is supported by evidence of record.

The BPAAR proceedings provide for the hearing officer to furnish the Board with an explanation based on information in the
appraisal report and other information of record describing the property. Exhibits C1-C5 to plaintiffs’ Class Action Complaint,
attached to this Opinion, are the hearing officers’ explanations for their rulings. Therefore, I do not decide whether there is any
merit to plaintiffs’ contention that the value offered by the property owners’ appraiser cannot be altered in a single-expert proceed-
ing if the hearing officer, without explanation, substitutes the value in the appraisal report with the hearing officer’s conclusion as
to fair market value.

Plaintiffs next contend that the values established by the property owners’ appraisers must be utilized because, following the
hearing, the property owner only receives notice as to the assessed value established by BPAAR. The property owner does not
receive the hearing officer’s report. Because the property owner does not receive the report, the property owner cannot make an
informed decision as to whether an appeal to the Court of Common Pleas of the assessed value established in the BPAAR proceed-
ings (where the plaintiff would receive a de novo hearing) is warranted.2

I fail to see any connection between the harm that plaintiffs describe and the relief that plaintiffs seek. If there is any duty to
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furnish the hearing officer’s report to the property owner, at most, the only remedy is to permit late appeals of any BPAAR rulings.
Plaintiffs suggest that if the taxing bodies do not care enough to obtain appraisals from a certified assessor and to appear at the

BPAAR hearings, the hearing officers should not be carrying the water for these absent taxing bodies. However, more than 100,000
property owners filed appeals with BPAAR from their 2013 assessments. At most appeal hearings, only the property owner was
present. The property owner was not represented by counsel and had not obtained an appraisal. Consequently, the hearing offi-
cer’s record consisted of the Office of Property Assessment’s description of the property, the comparables that the Office of
Property Assessment used, and the testimony of the property owner in deciding whether to reduce the assessed value as proposed
by the property owner. Thus, the property owner looks to the hearing officer, a person with residential valuation expertise, for an
unbiased evaluation of the homeowner’s testimony and submissions.3

The taxing bodies also rely on the expertise of the hearing officer. Obviously, the taxing bodies do not have sufficient resources
to prepare for and attend each of the more than 100,000 hearings. Furthermore, they do not know whether an appeal to BPAAR may
involve a request by the property owner for a substantial reduction in assessed value. This is because prior to the BPAAR hearing,
the property owner does not furnish any information to the taxing bodies. The property owners are not asked to, and do not, inform
the taxing bodies as to the assessed value that the property owner proposes, the reasons for seeking a reduction in the assessed value,
or any evidence the property owner may introduce to support such a reduction. Thus, the taxing body does not even know whether
the property owner intends to present a certified appraisal at the upcoming hearing (which is the exception rather than the rule).

It would be possible to create a procedure whereby the property owner is required to file a pretrial statement several weeks
before the hearing that includes the property owner’s proposed assessed value, the reasons for the proposed value, and any expert
reports that the property owner will introduce at the hearing. However, such a system would no longer be user-friendly to the vast
majority of property owners who are not represented by counselor have not obtained an appraisal.

Any property owner or taxing body who is dissatisfied with the BPAAR decision may obtain a de novo hearing by filing
an appeal to the Court of Common Pleas (the Board of Viewers) within thirty days of the entry of the BPAAR ruling. The judicial
proceedings utilize a procedure described in the preceding paragraph. The BPAAR hearing should not be overburdened with the
requirements of a de novo court hearing. The purpose of the BPAAR hearing is to give an unrepresented property owner, who has
not obtained an appraisal, an opportunity to explain to a state-certified residential appraiser, a real estate industry professional, or
a lawyer with residential valuation expertise, why his or her assessment should not be reduced.4

Finally, plaintiffs characterize the positions that they take in this litigation as necessary to protect property owners. However,
taxing bodies can also appeal to BPAAR. Taxing bodies should not be permitted to prevail simply by appearing at a BPAAR hear-
ing with a certified appraisal where the property owner is not advised beforehand that the taxing body has obtained and intends
to submit a certified appraisal. Furthermore, property owners should not be so severely disadvantaged because they have not hired
an expert to rebut the appraisal of the taxing body. They should, instead, be permitted to rely on the expertise of the hearing offi-
cer in evaluating all the evidence.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 23rd day of May, 2013, it is hereby ORDERED that defendants’ preliminary objections in the nature of a demurrer are

sustained, and plaintiffs’ Complaint is dismissed.
BY THE COURT:
/s/Wettick, Jr., J.

1 An appraiser is not required to be present at the BPAAR hearing, and in most instances, the appraiser’s report is handed to the
BPAAR hearing officer by either the taxpayer, a representative of the taxpayer, or counsel representing the taxpayer. In many
instances, only the lawyer for the taxpayer attends the BPAAR hearing.
2 The hearing officer’s report and a recordation of the proceedings before the hearing officer are available to the public. However,
I agree with plaintiffs that very few property owners are aware of this.
3 Under Section 5-207.07(b)(1), in the case of commercial and complex multi-family properties, the hearing officer must be a state-
certified general appraiser or have the equivalent professional appraisal expertise, and in the case of residential properties (2) be
state-certified general or state-certified residential appraisers or be real estate industry professionals or lawyers with residential
valuation expertise.
4 Most property owners do not file an appeal to the Common Pleas Court of the assessed value established by BPAAR. The thirty-
day appeal period has run for most property owners, and less than 10,000 appeals have been taken.

Cynthia A. Patterson, Robert C. Swartzwelder, and Lynne A. Swartzwelder v.
Fidelity National Title Insurance Company and

Fidelity National Title Insurance Company of New York

Shariee L. DeCooman v.
Lawyers Title Insurance Corporation

Title Insurance—Class Action—Reissue Rate—Evidence of Prior Insurance—Retroactive Application of Rate Manual
Approved by Insurance Commission

No. GD-03-021176, GD-05-017476. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—June 24, 2013.
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OPINION
AND ORDER OF COURT

Plaintiffs allege that defendant title companies failed to give them and putative class members discounted rates for title insur-
ance as prescribed by Sections 5.3 and 5.6 of the Title Insurance Rating Bureau of Pennsylvania (“TIRBOP”) Manual, effective
prior to 2005. The only remaining claims in this litigation are those raised under the Unfair Trade Practices and Consumer
Protection Law (“Consumer Protection Law”), 73 P.S. §§ 201-1 et seq.

Ordinarily, the next step in this litigation would be a ruling on plaintiffs’ request to certify these cases as class actions. However,
pursuant to a January 21, 2010 Stipulation and Order, the parties stipulated that this court should interpret the Rate Manual prior
to rulings on the motions for class certification.1

Pennsylvania law regulates title insurance rates and requires that such rates be filed with and approved by the Pennsylvania
Insurance Department. Fidelity and Lawyers Title are members of TIRBOP, which submits joint rate filings to the Department for
approval.

Under Section 5.3 of the pre-2005 TIRBOP Manual, a title company may charge only a reissue rate (90% of the basic rate) when-
ever the property to be insured is identical to or part of a property insured within ten years immediately prior to the date the
insured transaction closes:

Section 5.3 REISSUE RATE

A purchaser of a title insurance policy shall be entitled to purchase this coverage at the reissue rate if the real property
to be insured is identical to or is part of real property insured 10 years immediately prior to the date the insured trans-
action closes when evidence of the earlier policy is produced notwithstanding the amount of coverage provided by the
prior policy.

Under Section 5.6 of the Manual, the title company may charge only a discounted refinance rate (80% of the reissue rate) if the
same property had been insured within three years immediately prior to the date of the insured transaction. This provision reads
as follows:

Section 5.6 REFINANCE AND SUBSTITUTION LOANS

When a refinance or substitution loan is made within 3 years from the date of closing of a previously insured mortgage
or fee interest and the premises to be insured are identical to or part of the real property previously insured and there
has been no change in the fee simple ownership, the Charge shall be 80% of the reissue rate. . . . .

The named plaintiffs were charged and paid the basic rate. They contend that they should have been charged only the reissue
rate because the title search conducted for the current transaction shows a recording of a deed to a bona fide purchaser for value
or an unsatisfied mortgage to an institutional lender within the last ten years. According to the title companies, on the other hand,
this information is woefully inadequate to entitle the purchaser of title insurance to any discounted rate.

It is undisputed that a title company, before issuing title insurance, has information showing whether within the past ten
years there is a recorded deed to a bona fide purchaser for value or an unsatisfied mortgage of an institutional lender.
However, recordings within the chain of title will not show whether there is title insurance insuring the deed or unsatisfied
mortgage.

The evidence which the parties submitted supports a finding that in most instances the bona fide purchasers and institutional
lenders obtained title insurance.2 However, the record also shows that in a substantial number of transactions, financial institutions
obtaining first mortgages did not require title insurance.

Section 5.3 entitles the purchaser of title insurance to the reissue rate “when evidence of the earlier policy is produced.”
Pursuant to the January 21, 2010 Stipulation and Order, I am to interpret what is meant by “when evidence of the earlier policy is
produced.”3 If I rule that evidence of a recording of a deed or first mortgage appearing in a chain of title during the lookback period
is insufficient to satisfy the requirement that “evidence of the earlier policy” be produced, plaintiffs cannot pursue a class action
on behalf of purchasers of title insurance who seek a discount rate solely upon a showing of a deed or mortgage in the chain of title
within the look-back period. On the other hand, if I find such evidence is sufficient, I will then consider plaintiffs’ motion to certify
a class consisting of purchasers of title insurance policies where the chain of title shows the recording of a deed or unsatisfied first
mortgage within the look-back period.

Both parties agree that there is no Pennsylvania appellate court case law which has construed Section 5.3. Both parties agree
that prior to August 1, 2005, there were no regulations or other directives from the Department of Insurance describing what
evidence is sufficient to meet the requirement of producing evidence of an earlier policy within the look-back period. However, the
parties disagree over whether the court should construe Section 5.3, if ambiguous, in favor of the purchaser of the title insurance
policy or whether Section 5.3 should be governed by the rules of statutory construction.

The plain language of Section 5.3 does not give a clear answer to the question of whether evidence of a deed or mortgage in the
chain of title in the look-back period is sufficient evidence to establish eligibility for the discount.

Evidence of a deed or mortgage in the chain of title in the look-back period will support a finding that it is far more likely than
not that there was an earlier title insurance policy. Thus, plaintiffs contend that such evidence is sufficient evidence of an earlier
policy. Plaintiffs argue that if the plaintiff in a coverage dispute needs only to show that it is more likely than not that the title
policy insures the plaintiffs claim, evidence supporting a finding that it is far more likely than not that an earlier policy was issued
during the look-back period should be sufficient.

Defendants, on the other hand, contend that evidence of an earlier policy requires specific documentary evidence of an earlier
policy. Otherwise, title insurance companies will be required to give discounts where no prior title policy was issued.

Plaintiffs contend that I do not need to address these issues because the question of what constitutes sufficient evidence has
been resolved.

Through a letter dated May 10, 2005, TIRBOP requested the Insurance Department to approve various revisions to the Rate
Manual with a proposed effective date of August 1, 2005. One revision was proposed-Section 2.8 which reads as follows:

Sections 5.3, 5.4 and 5.6 of this Manual provide that reduced rates are applicable when evidence of previous insurance is
provided within a specified period of time. As evidence of previous insurance, an Insurer shall rely upon:
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(a) the recording (within the period of time specified within the applicable Section of the Manual) of either:

(1) a deed to a bona fide purchaser for value, or

(2) an unsatisfied mortgage to an institutional lender; or in the alternative,

(b) any of the following documents produced by or on behalf of the purchaser of the title insurance policy:

(1) a copy of the prior policy;

(2) a copy of the marked-up commitment;

(3) a settlement sheet showing payment of a title insurance premium; or

(4) other written evidence acceptable to the Insurer that title insurance coverage was purchased for the 
property.

(Emphasis added.)
Approval was obtained, and all parties agree that as of August 1, 2005, the evidence which a title insurance company must

accept in order for a purchaser to qualify for a reduced rate includes the recording within the look-back period of a deed to a bona
fide purchaser for value or an unsatisfied mortgage to an institutional lender. It is plaintiffs’ contention that Section 2.8 was intended
to clarify, retroactively, criteria to be used to determine whether a prior policy existed within the look-back period. I disagree.

Defendants correctly state that retroactivity is an exception and not the norm. There is nothing in the language of Section 2.8
which would suggest that it is to be applied retroactively. To the contrary, the request for an effective date of August 1, 2005 is
persuasive evidence that Section 2.8 does not reach purchases of title insurance prior to August 1, 2005. Furthermore, for the
reasons set forth at pages 24-28 of Defendants’ Memorandum of Law Addressing Legal Standards Applicable to Rate Manual
Interpretation and Appropriate Interpretation of the TIRBOP Rate Manual (Docket Entry 122), I do not find that TIRBOP intended
for Section 2.8 to be applied retroactively.

Prior to August 1, 2005, there was no uniformity among title companies as to the types of evidence title companies must accept
in order for the purchaser to receive a discount rate. Some title companies furnished the discount rate where there was evidence
of the recording of a deed to a bona fide purchaser or an unsatisfied mortgage to an institutional lender within the look-back period.
However, it appears that the majority of purchasers were not given a discount where this was the only evidence of an earlier
policy. In fact, while the evidence shows that a substantial majority of the mortgages of record within the look-back period would
have been insured, only a small percentage of these purchasers of title insurance received the discount. Consequently, common
sense tells me that the title insurance industry through the TIRBOP was not proposing a revision that would establish noncompli-
ance with Sections 5.3 and 5.6 in most mortgage transactions within the past four years. In other words, in order to rule in plain-
tiffs’ favor, I would need to find that the title companies were proposing a revision that would entitle most purchasers to a refund.

I now consider the requirement that “evidence of an earlier policy [be] produced.”
I do not find merit to plaintiffs’ contention that if this provision is ambiguous, it should be construed in favor of the purchaser.

This is the rule of construction that applies to construing the terms within a contract. This case involves provisions of a Manual
approved by the Insurance Department. Once a provision is approved by the Insurance Department, I agree with defendants
that the provision should be treated in the same fashion as any directive of the Insurance Department. Where the Insurance
Department has not interpreted what it has promulgated, I agree with defendants that the rules of statutory construction
should apply.

Defendants contend that the use of the term “produced” imposes requirements on purchasers. According to defendants, the
term “produced” would not have been used if recordings in the chain of title during the look-back period were sufficient to meet
the requirement of producing sufficient evidence of an earlier policy. I disagree.

If requirements were imposed on the purchaser, Section 5.3 would have said that “when the purchaser produces evidence of
an earlier policy.” The phrase “when evidence is produced” does not impose requirements on the purchaser. Furthermore, each
title company is required to charge the same rate as other title companies. A construction of Section 5.3 that results in different
charges, depending upon whether or not the purchaser comes forward, is inconsistent with the construction of a tariff that
produces uniformity.

I next consider what constitutes “evidence of an earlier policy.”
Defendants contend that the requirement of “evidence of an earlier policy” must be construed in a fashion that excludes all

transactions where there was no title insurance. For example, since title insurance is obtained in perhaps only 80 to 85% of loans
secured by a first mortgage, the tariff should not be construed so as to provide discounts for 100% of the purchasers of title insur-
ance. Any proposed interpretation that is overinclusive is a misinterpretation of the tariff.

Plaintiffs, on the other hand, contend that evidentiary requirements for proving the existence of an earlier policy must not oper-
ate to exclude most purchasers who are very likely eligible for the discount. A tariff should not be construed in a manner that
results in widespread overpayments.4

There is no merit to defendants’ contention that the Insurance Department would never provide discounts through overinclu-
sive criteria. To the contrary, the Insurance Department approved revised Section 2.8 of the Manual, which, in the above illustra-
tion, will result in 15 to 20% of purchasers of title insurance receiving a discount to which they are not entitled.

I do not find the use of recorded deeds or first mortgages for establishing eligibility for the discount to be so overinclusive as
to be fundamentally unfair. This is the eligibility criteria set forth in Section 2.8(a), which was drafted and proposed by the title
insurance companies. Furthermore, the use of this overinclusive eligibility criteria implicitly recognizes that purchasers may not
receive the discounts to which they are entitled if they must produce the documents described in Section 2.8(b).

As I previously stated, since I am applying statutory rules of construction in construing Section 5.3, the question is not what
TIRBOP intended but, rather, what is the purpose of the tariff.

The purpose of Section 5.3 is to provide discounts whenever there is an earlier policy. Thus, the tariff should not be construed
to impose evidentiary requirements that will achieve the opposite result. In other words, the eligibility requirements for the tariff
should be based on what the tariff seeks to achieve unless there is clear direction to the contrary. See, for example, the Ohio Rate
Manual PR-10 which conditions eligibility as follows: “provided the Insurer is given a copy of the prior policy, or other informa-
tion sufficient to enable the Insurer to identify such prior policy upon which reissue is requested, and the amount of the unpaid
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principal balance secured by the original loan.”5

Both parties have cited federal case law and case law of other states. However, this case law seldom addresses the issues that
I have addressed.

Many cases relate to class certification which raises issues concerning reliance.
Defendants cite, inter alia, Kentucky case law. See Scott v. First American Title Ins. Co, 276 F.R.D. 471 (E.D. Kentucky 2011),

where the Court did not certify the class because 75% of mortgages were not insured with title insurance; thus, the existence of a
mortgage was not a proxy for the existence of title insurance.

In Madera v. Ameriquest Mortgage Co., 586 F.3d 228 (3d Cir. 2009), the Court never addressed what is sufficient evidence of the
existence of prior title insurance.

In Slapikis v. First American Title Ins. Co., supra, 250 F.R.D. at 244, the Court deferred decision on the issues of whether deeds
or first mortgages in the chain of title within the lookback period are sufficient evidence under Section 5.3 and whether the 2005
Amendment to the Rate Manual is a clarification of the previous requirements or a substantive change.

In Matter of Coordinated Title Ins. Cases, 784 N.Y.S.2d 919 (NY. Sup. Ct. 2004) (Slip Op.), the Court permitted the class action
to proceed without discussing the language of the Manual.

Plaintiffs cite Cohen v. Chicago Title Ins. Co, 242 F.R.D. 295 (E.D. Pa. 2007), which permitted mortgagors who had received the
discount rate to bring a class action against a title insurer. The Court stated, with no explanation, that for proof of prior insurance
the plaintiff may rely on the standard title search. Later in the case, at Cohen v. Chicago Title Ins. Co., 2013 WL 842706 (E.D. Pa.
Mar. 7, 2013), the Court decertified the action on the ground that each member of the class would be required to show justifiable
reliance.

CONCLUSION
For the reasons that I have discussed, the purposes of Sections 5.3 and 5.6 (mandating the use of a discount rate whenever there

is an earlier policy within the look-back period) will not be achieved unless a purchaser is charged the discount rate whenever the
chain of title includes a deed or first mortgage within the look-back period. Thus, I rule that under Section 5.3, the requirement of
evidence of an earlier policy is met where within the look-back period in the chain of title there is the recording of a deed to a bona
fide purchaser for value or an unsatisfied first mortgage to an institutional lender.

ORDER OF COURT
On this 24th day of June, 2013, it is hereby ORDERED, ADJUDGED, and DECREED that under Section 5.3 the requirement of

evidence of an earlier policy is met where within the look-back period in the chain of title there is the recording of a deed to a bona
fide purchaser for value or an unsatisfied first mortgage to an institutional lender.

BY THE COURT:
/s/Wettick, Jr., J.

1 Thereafter, this matter was stayed until a final ruling addressing the issue of whether the existence of a statutory remedy under
the Title Insurance Act precluded insureds from pursuing common law and other statutory remedies. In White v. Conestoga Title
Ins. Co., 53 A.3d 720 (Pa. 2012), the Pennsylvania Supreme Court ruled that the existence of a statutory remedy under the Title
Insurance Act did not preclude insureds from pursuing claims under the Consumer Protection Law.
2 In Plaintiffs’ Brief, counsel for plaintiffs stated that the class includes only first mortgages. Plaintiffs are bound by this statement.
3 The parties agreed that Section 5.6 should be interpreted in the same manner as Section 5.3. See Transcript of January 17, 2013
Argument at 3.
4 In Slapikis v. First America Title Ins. Co., 250 F.R.D. 232 (W.D. Pa. 2008), the Court discussed the plaintiff ’s examination of
customers who were charged the basic rate to see if a deed of a bona fide purchaser or institutional mortgage was present in the
title search for the applicable look-back period. The plaintiff found 723 out of 898 (81 %) of the files contained evidence of a prior
title insurance policy that would have qualified the buyer for the reissue rate or the refinance rate. However, only 116 of the 723
had received a discounted rate.
5 In Chesner v. Stewart Title Guar. Co., No. 1:06-CV-00476, 2009 WL 585823 (N.D. Ohio, Jan. 9, 2009), the Court discusses claims
under PR-10.

Palisades Manor Estates v.
Tonya Chapman

Landlord-Tenant—Subsidized Rent—Payment Amount for Supersedeas Pending Appeal—Unilateral Termination of Subsidy

No. LT-13-000225. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—June 4, 2013.

OPINION AND ORDER OF COURT
Plaintiff ’s Motion for Reconsideration of Rental Payments is the subject of this Opinion and Order of Court.
Defendant entered into a Lease Agreement for Subsidized Programs (Exhibit A to Plaintiff ’s Complaint) with plaintiff begin-

ning September 1, 2010 for property located at 1000 Palisades Manor Apartments, Unit 1104, Rankin, PA. Due to her limited finan-
cial means, defendant qualifies for reduced rent supplemented by the Department of Housing and Urban Development (“HUD”).

When defendant first moved into the residence, her rent was $133 per month with HUD paying an additional $748 per month
for a total market rent of $881. Her rent was most recently calculated to be $141 with HUD paying the balance of $740 per month.

The Agreement provides for an initial term beginning 9/1/2010 and ending 8/31/2011. The Agreement provides that after the
initial term ends, the Agreement will continue for successive terms of one year each unless terminated as permitted by ¶23 of the
Agreement.1
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Plaintiff instituted proceedings before a Magisterial District Judge for possession and damages, including back rent. On
February 25, 2013, a judgment was entered in plaintiff ’s favor granting possession and rent in arrears of $794. The Notice of
Judgment stated that the amount of rent per month, as established by the Magisterial District Judge, is $141. The judgment was
entered on March 6, 2013.

Defendant appealed. The Notice of Rental Payment issued by the Department of Court Records stated that defendant’s monthly
rental payment, in order for the appeal to operate as a supersedeas, is $141.

In its Complaint filed in this court, plaintiff seeks possession based on factual allegations described in a Notice to Quit and the
Complaint which constitute grounds for eviction under 1123(c) of the Agreement.

In February 2013, plaintiff asked HUD to stop paying the subsidy. In response to this request, HUD’s payments ceased as of the
end of February.

Through its Motion for Reconsideration, plaintiff requests a court order increasing the monthly payments that defendant must
make, in order for her appeal to operate as a supersedeas, to the full amount of the rental contract of $881. Plaintiff ’s proposed
order provides for defendant to be evicted for nonpayment of the monthly rent of $881 if the full amount, based on a monthly pay-
ment of $881 beginning in March 2013, is not paid within ten days.

It is plaintiff ’s position that it can terminate the lease without proving in a court proceeding that it had grounds for eviction.
Defendant, on the other hand, contends that a tenant of subsidized housing may not be evicted without a court hearing establish-
ing grounds for the eviction.

A tenant eligible for subsidized housing is not in a position to pay the market rent. Thus, if a landlord can unilaterally increase
the monthly rent which the tenant must pay by rejecting the HUD subsidy, this would result in evictions without a hearing
contrary to both the requirements of HUD and Pennsylvania state law, which allow a tenant to remain in the rental premises while
the proceedings are pending as long as the tenant pays his or her share of the monthly rent. If a landlord choses not to accept
payments for the monthly rent from HUD, it cannot contend that the tenant has failed to keep his or her end of the bargain. The
tenant relies on 24 C.F.R. 247.6(a) which states that the “landlord shall not evict any tenant except by judicial action pursuant to
State or local law and in accordance with the requirements of this subpart.”

In the present case, the landlord seeks to evict without a ruling that it has grounds for eviction by the device of cancelling the
HUD subsidy. In other words, plaintiff seeks to evict defendant without pursuing the judicial process contrary to 24 C.F.R. 247.6(a).

Furthermore, under Pa.R.C.P.M.D.J. No. 1008C(3)(b)(iii), when the tenant is a participant in the Section 8 program, a tenant
shall pay the tenant’s share of the rent in order for the appeal to operate as a supersedeas. Also, the Section 8 Tenant’s Supersedeas
Affidavit, Rule 1008C(2), provides for the tenant to set forth the amount of monthly rent the tenant personally pays to the landlord
and to certify that the tenant is “a participant in the Section 8 program and not subject to a final (i.e., non-appealable) decision of
a court or government agency which terminates [the tenant’s] right to receive Section 8 assistance based on [the tenant’s] failure
to comply with program rules:”

Under these provisions, for the supersedeas to apply, the tenant is required to pay only the amount of monthly rent that he or
she personally pays to the landlord where, as in this case, there is no decision of a court or government agency terminating the
right to receive Section 8 assistance.

Finally, the lease permits the landlord to implement changes in the tenant’s rent or tenant assistance payment only under
limited circumstances, none of which is present in this case.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 4th day of June, 2013, it is hereby ORDERED that Plaintiff ’s Motion for Reconsideration of Rental Payments is denied.

BY THE COURT:
/s/Wettick, Jr., J.

1 Although plaintiff contends termination may be automatic pursuant to ¶2 of the Agreement, ¶2 subjects termination to ¶23.

Tristate Capital Bank v.
Eugene Zambrano III

Confession of Judgment—Strike Judgment—Law of the Case—Exhaustion of Warrant of Attorney

No. GD 10-10651. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—May 6, 2013.

OPINION
This matter involves my Order of March 28, 2013 wherein I granted the Motion of Eugene Zambrano III (Zambrano) to strike

the judgment by confession filed by Tristate Capital Bank (Bank) the holder of the documents wherein judgment by confession was
permitted. The issue raised by Zambrano was that the document authorizing judgment by confession provided for an attorney’s fee
of 1% of the amount of the loan ($6.5 million) or $1,000.00 whichever is greater. Bank had sought reconsideration of my March 28,
2013 Order, but, after Argument, I denied it.

The matter initially came before my colleague, The Honorable W. Terrence O’Brien who entered an order on March 5, 2009 as
follows:

“... I find that the judgment confessed against Defendant on February 6, 2009 is void on its face because it includes
attorney’s fees of ten times the amount authorized by the warrant of Attorney in the parties Guaranty and Suretyship
Agreement. The judgment is therefore stricken. PNC Bank, N.A. v. Bolus, 655 A.2d 997 (Pa. Super, 1995); Langman v.
Metropolitan Acceptance Corp, 405 A.2d 5 (Pa. Super, 1983). The Writ of Execution filed the same date is therefore stricken.
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The aforesaid case was filed at a different Docket Number, GD 09-2607, but involves the same issue and is simply a re-confession
of the same judgment stricken by Judge O’Brien. As a result, I was, and am, of the Opinion that the law of the case controls. Hence,
I struck the judgment as well.

It is further clear that the re-confession is barred by the rule that a warrant of attorney is “exhausted” after it is used one time
and the cases cited by Judge O’Brien stand for that proposition. Further the warrant used here suffers from the same infirmity –
10 times the amount or one thousand – that led Judge O’Brien to strike it. Unless Zambrano is willing to sign a new, non-offending
warrant of attorney – a highly unlikely prospect – this warrant is truly void and Bank will have to sue him.

The forgoing is my explanation of what I did and why I did it.
BY THE COURT:
/s/O’Reilly, J.

Date: May 6, 2013

Fred Denig, Jr. v.
501 Grandview, Inc., a Pennsylvania Corporation, and

501 Grandview Associates, L.P., a Pennsylvania Limited Partnership
Mechanics Lien—Scope of Claim—Contract Amount—Timeliness of Claim

No. GD 09-02120. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—July 18, 2013.

OPINION
This appeal follows this Court’s June 2, 2013 Order of Court denying the Defendant’s Motion for Post-Trial Relief. The bench

trial in this case resulted in a March 18, 2013 verdict in favor of the Plaintiff in the amount of $17,710.00 on the Plaintiff ’s mechan-
ic’s lien claim. Cognizant of the fact that the parties have ongoing substantive disputes, I noted that “this determination is entirely
without prejudice to the parties’ claims and defenses in the pending contract claim except as to any appropriate setoff created by
this award”.

The testimony at trial demonstrated that the Defendant 501 Grandview, Inc. hired the Plaintiff, Fred Denig, Jr. to perform archi-
tectural services with respect to the construction of a residential condominium/apartment building. Denig’s obligations to the
Defendant were comprehensibly described within a written contract dated March 28, 2006. As the project developed, Denig was
repeatedly requested by the principals of the Defendant to perform additional work (whether characterized as merely revisions of
drawings and plans required by the scope of work described in the original written contract or as drawings and plans plainly out-
side the scope of work described in the original written contract – a matter hotly contested by the parties.) During the course of
work, some of the work was performed and paid for, other portions of the work were performed and not paid for. Ultimately, the
parties were unable to continue working together, and Defendant terminated Plaintiff as the architect on the project.

At the close of testimony at trial, I shared with counsel my initial impressions of the case. Trial transcript pages 233-241. Setting
to the side any claims for setoffs or counterclaims, I concluded that at the time of the Plaintiff ’s termination as the architect for
the project, he had performed work under the written contract for which he had not been paid in the amount of $17,710,00. While
the testimony and evidence on this issue is complicated and at times confusing, Defendant does not appear to be vigorously chal-
lenging this substantive contention. Rather, Defendant appears to challenge only whether an obligation to pay this amount had been
triggered under the terms of the original contract, sufficient to support a mechanic’s lien claim at this time. Defendant relies upon
terms and conditions in the written contract which indicated that certain lump sum payments are to be made to the Plaintiff upon
the completion of certain percentages of work within certain categories of work. For instance, with respect to the Plaintiff ’s claim
for payment for contract administration work, the contract states that the Plaintiff shall be paid “$23,000.00 for contract adminis-
tration, half at 50 percent completion and half at completion of construction.” Defendant offered into evidence documents includ-
ing representations by the Plaintiff indicating that the project at or at about the time of his termination was approximately 35 per-
cent complete. These documents however, do not constitute the entire universe of evidence with respect to the question of the
percentage of completion of any particular category of work. The Plaintiff himself testified at trial that notwithstanding represen-
tations and documentation generated pursuant to the contract, he believed that adequate work had been completed on the written
contract as to specific categories of work sufficient to trigger payment obligations in the total amount of $17,710.00. While the Court
is cognizant of the fact that there exists a material factual dispute as to this finding, the Court finds the Plaintiff ’s testimony cred-
ible and competent and capable of supporting the relief being sought as to this issue and concludes that the Plaintiff has met his
burden with respect to this contention. Accordingly, I find that the evidence supports the factual finding that at the time of his ter-
mination, the Plaintiff was owed $17,710.00 for work completed under the original written contract with the Defendant. (Again, as
noted above, without respect for any available counterclaims or setoffs that Defendant may assert in subsequent proceedings).

Finally, Defendant suggests that Plaintiff ’s mechanic’s lien claim was filed untimely. This contention is not supported by the
evidence of record. As discussed by the Court at the close of evidence, the Plaintiff himself testified that on his final day at the
work site, May 18, 2009, he engaged in oversight and supervision of the work being performed. While Defendant asserts that this
testimony is self serving and not credible, the Court notes that it stands fundamentally unrebutted. Accordingly, I find this testi-
mony is competent and credible and capable of meeting Plaintiff ’s burden as to this issue. Moreover, even if Plaintiff did not per-
form actual supervision or oversight on that date, because the Plaintiff was plainly ready, willing and able to provide supervision
and oversight on that date and into the future, but for the Defendant’s decision to terminate the Plaintiff on that date, I would con-
clude that the effective date for purposes of a statute of limitations on the mechanic’s lien claim would be the date of termination
of the Plaintiff. Accordingly, the claim that the Plaintiff ’s mechanic’s lien claim was filed untimely is without adequate support.

For these reasons, this Court’s March 18, 2013 verdict and subsequent June 2, 2013 Order of Court denying the Defendant’s
Motion for Post-Trial Relief should remain undisturbed.

BY THE COURT:
/s/Colville, J.
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Commonwealth of Pennsylvania v.
Bryan Gilbert

Criminal Appeal—Homicide (3rd Degree)—Decertification—Criminal Sophistication

No. CC 200906726. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—April 29, 2013.

OPINION
The appellant, Bryan Gilbert, (hereinafter referred to as “Gilbert”), has filed the instant appeal as a result of the imposition

of an aggregate sentence imposed upon him of a period of incarceration of not less than thirty nor more than sixty years for his
plea of guilty to the crimes of third degree murder, robbery, burglary, possession of a firearm without a license, possession of a
firearm by a minor, criminal conspiracy and two counts of recklessly endangering another person. Gilbert entered his pleas of
guilty on October 17, 2011, following the denial of his petition for decertification, a hearing on which was held on August 30 and
31 of 2011.

In Gilbert’s statement of matters complained of on appeal, he has asserted four claims of error. Initially, Gilbert maintains that
this Court erred in denying his petition for decertification when it erroneously focused almost entirely on the nature of the crime
to the exclusion of all of the evidence that was presented at that hearing. Gilbert next maintains that this Court erred in concluding
that the prior failure of the Juvenile Court Judges assigned to his prior cases to order post-confinement treatment was a factor and
justified his being tried as an adult, despite the fact that Gilbert had no ability to mandate this treatment. Gilbert also maintains
that this Court erroneously concluded that the transfer to the Juvenile Court of Gilbert’s case would only be appropriate if there
was a one hundred percent guarantee that Gilbert could be rehabilitated. Finally, Gilbert maintains that this Court erred in
concluding that trying Gilbert as an adult was in the public interest.

On April 12, 2009, Gilbert, who was at the time fifteen years old, along with Robert Pace and Brandon Luketic, broke into the
home of Cecil Potter, put a gun to the head of Potter’s wife, threatened Potter’s daughter and demanded that he turn over his stash
of marijuana. During the course of this home invasion, Potter was shot twice and subsequently died from those gunshot wounds.
Gilbert fled from the house and then met with his girlfriend and told her he needed her to provide an alibi for him for where he
was on that evening. Gilbert was subsequently identified as a suspect and during his interview with homicide detectives, gave them
five different stories as to what happened at Cecil Potter’s home. Initially he denied any involvement in the crime but ultimately
told the police that he was the one that planned this robbery, obtained the guns and recruited the other individuals to assist him in
this home invasion and homicide. As a result of Potter’s death, Gilbert was charged as an adult with the crime of criminal homi-
cide, together with the other charges of robbery, burglary, two counts of the violation of the Uniform Firearms Act, two counts of
recklessly endangering another person and criminal conspiracy. Gilbert was charged as an adult pursuant to the provisions of 42
Pa.C.S.A. §6355, which mandates that a minor who is charged with the crime of murder, originally be charged as an adult. That
Section provides as follows:

(e) Murder and other excluded acts.–Where the petition alleges conduct which if proven would constitute murder, or any
of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302 (relating to
definitions), the court shall require the offense to be prosecuted under the criminal law and procedures, except where
the case has been transferred pursuant to section 6322 (relating to transfer from criminal proceedings) from the division
or a judge of the court assigned to conduct criminal proceedings.

That subsection recognizes that the right is vested in the juvenile to request a transfer of his case from the Adult Section to Juvenile
Court pursuant to the provisions of 42 Pa.C.S.A. §6322 which provides:

§ 6322. Transfer from criminal proceedings

(a) General rule.–Except as provided in 75 Pa.C.S. § 6303 (relating to rights and liabilities of minors) or in the event the
child is charged with murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent
act” in section 6302 (relating to definitions) or has been found guilty in a criminal proceeding, if it appears to the court
in a criminal proceeding that the defendant is a child, this chapter shall immediately become applicable, and the court
shall forthwith halt further criminal proceedings, and, where appropriate, transfer the case to the division or a judge of
the court assigned to conduct juvenile hearings, together with a copy of the accusatory pleading and other papers, docu-
ments, and transcripts of testimony relating to the case. If it appears to the court in a criminal proceeding charging
murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302,
that the defendant is a child, the case may similarly be transferred and the provisions of this chapter applied. In deter-
mining whether to transfer a case charging murder or any of the offenses excluded from the definition of “delinquent
act” in section 6302, the child shall be required to establish by a preponderance of the evidence that the transfer will
serve the public interest. In determining whether the child has so established that the transfer will serve the public inter-
est, the court shall consider the factors contained in section 6355(a)(4)(iii) (relating to transfer to criminal proceedings),

(b) Order .–If the court finds that the child has met the burden under subsection (a), the court shall make findings of fact,
including specific references to the evidence, and conclusions of law in support of the transfer order. If the court does not
make its finding within 20 days of the hearing on the petition to transfer the case, the defendant’s petition to transfer the
case shall be denied by operation of law.

(c) Expedited review of transfer orders.–The transfer order shall be subject to the same expedited review applicable to
orders granting or denying release or modifying the conditions of release prior to sentence, as provided in Rule 1762 of
the Pennsylvania Rules of Appellate Procedure.

(d) Effect of transfer order.–Where review of the transfer order is not sought or where the transfer order is upheld the
defendant shall be taken forthwith to the probation officer or to a place of detention designated by the court or released
to the custody of his parent, guardian, custodian, or other person legally responsible for him, to be brought before the
court at a time to be designated. The accusatory pleading may serve in lieu of a petition otherwise required by this chapter,
unless the court directs the filing of a petition.
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(e) Transfer of convicted criminal cases.–If in a criminal proceeding, the child is found guilty of a crime classified as a
misdemeanor, and the child and the attorney for the Commonwealth agree to the transfer, the case may be transferred for
disposition to the division or a judge of the court assigned to conduct juvenile hearings.

Gilbert filed a decertification petition and a hearing was held on that petition over a period of two days. During that hearing,
testimony was elicited from Gilbert’s mother, his half-sister and Dr. Alice Applegate, a licensed psychologist, in support of Gilbert’s
contention that his case should be decertified and transferred to the Juvenile Court Division of this Court. The Commonwealth
presented testimony from the victim’s wife, his daughter, the victim’s mother and Dr. Bruce Wright, a psychiatrist in opposition to
Gilbert’s request for decertification. In Commonwealth v. Spotti, A.3d, 2013 W.L. 1490996 (Pa. Super. 2013), the Court addressed
the question of whether or not a decertification Court properly reviewed the factors to be considered in the decertification and
what weight was to be placed on those factors.

Appellant contends that the juvenile court abused its discretion when it failed to properly apply the factors set forth
in 42 Pa.C.S. § 6355(a)(4)(iii). Appellant argues the court abused its discretion in two respects: first, that the court failed
to consider certain required factors under the statute FN3 and, second, that the court misapplied the factors that it did
consider.FN4 Appellant’s Brief at 14, 16. Additionally, Appellant insists that even if the juvenile court “properly followed
the statutory rubric[,]” its decision to transfer was still an abuse of discretion because it was “unreasonable ... given the
facts of this case.” Id. at 17. We disagree.

FN3. Appellant contends that the juvenile court primarily focused on the victim impact testimony and Appellant’s prior
delinquent history at the exclusion of the other factors set forth in 42 Pa.C.S. § 6355(a)(4)(iii).

FN 4. Appellant argues the juvenile court misapplied the law by explicitly failing to address whether the transfer to crim-
inal proceedings served the public interest, as the court erroneously stated at the hearing that it only had to consider
Appellant’s amenability to treatment. N.T., 7/16/2009, at 73.

Although the Juvenile Act requires that a decertification court consider all of the amenability factors, it is silent as to the
weight that should be assessed to each factor. See Commonwealth v.. Jackson, 555 Pa. 37. 45. 722 A.2d 1030. 1033 (1999).
The ultimate decision of whether to certify a minor to stand trial as an adult is within the sole discretion of a decertifica-
tion court. See id., 555 Pa. at 45, 722 A.2d at 1034. A decertification court must consider all the facts set forth in § 6355 of
the Juvenile Act, but it need not address, seriatim, the applicability and importance of each factor and fact in reaching
its final determination. See id.

Commonwealth v. Ruffin, 10 A.3d 336, 339 (Pa.Super.2010).

Gilbert’s first claim of error is that this Court improperly considered the severity of the crimes to the complete exclusion of all
of the other evidence that was presented. In considering Gilbert’s petition for decertification, this Court heard testimony from his
mother and half-sister as to his dysfunctional childhood. His mother was an admitted alcoholic and drug-abuser who abandoned
her parental responsibilities to raise her children to enter into one abusive relationship after another solely for the purpose of fuel-
ing her drug and alcohol addictions. Gilbert’s older half-sister attempts to raise him were frustrated at every turn as a result of the
abusive behavior that Gilbert’s mother’s paramours exhibited toward all of them and their frequent moves to get away from these
individuals. This Court was also presented with the experts’ reports of Dr. Applegate and Dr. Wright which detailed Gilbert’s
psychiatric issues and his documented and undocumented criminal behavior. In addition to the Juvenile Court records, this Court
was also presented with histories of acts of criminal behavior committed by Gilbert, for which he was never charged.

In addition to the testimony concerning Gilbert’s chaotic home environment, this Court had information concerning his Juvenile
Court involvement and the lack of the follow-up care directed by the Juvenile Court. The lack of follow-up care was frustrated by
Gilbert’s mother’s lack of responsibility to ensure that her son continued with his psychiatric treatment. This failure to follow-up
his treatment was reflected in Gilbert’s almost immediate involvement in criminal activity once he was released from the Juvenile
Court system. Gilbert acknowledged to both Dr. Wright and Dr. Applegate that he engaged in several undocumented criminal
episodes, which included two drug rip-offs, although he maintains that a weapon was not used in either one of these rip-offs.
Gilbert’s documented criminal activity includes the theft of a motorbike and the sexual assault of two of his nephews. The most
compelling piece of information, however, was Gilbert’s acknowledgement that he had planned the home invasion, recruited the
individuals to assist him in this home invasion, secured the weapons, distributed the weapons to his co-conspirators, and, in fact,
told them to stay away from the door lest they be recognized by the victim or members of the victim’s family. This planning shows
a criminal sophistication, which is belied by Gilbert’s age. This Court also considered the testimony of the victim’s wife and daughter
as to the effect that these crimes had upon them and considered all of these factors in making the determination as to whether or
not Gilbert’s case should have been decertified.

Gilbert’s second contention of error is that this Court concluded that the failure of the Juvenile Court to order post-confinement
treatment was a factor that necessitated that Gilbert be tried as an adult. In examining all of the records in this case and
the testimony of Dr. Applegate and Dr. Wright, it would appear that Gilbert was in need of continued psychiatric treatment; how-
ever, because of the dysfunctional lifestyle that was imposed upon him by his mother, his ability to obtain that treatment was
non-existent. When left to his own devices, Gilbert would not attempt to seek out any treatment and he can only be assured of
that treatment if he was in the hands of a correctional facility. While this was a factor in concluding that Gilbert was not amenable
to supervision by the Juvenile Court, it was not the only factor or the controlling factor in this Court’s decision not to decertify
Gilbert’s case.

Gilbert next maintains that this Court erred in concluding that to transfer his case to the Juvenile Court would be appropriate
only if there was a one hundred percent guarantee that he could be rehabilitated in the Juvenile Court. This Court never main-
tained that it was necessary that there be a one hundred percent guarantee of rehabilitation in the Juvenile Court system in order
for Gilbert’s case to be decertified. In placing its reasons on the record, this Court did use the word guarantee with respect to the
question of rehabilitation but only said that there was no guarantee of his rehabilitation by transferring his case to Juvenile Court.
Gilbert has now attempted to take the word out of context and add to the claim of guarantee a one hundred percent guarantee. This
Court only sought to underscore its reasoning for maintaining jurisdiction over this case on the basis that it could not be assured
that decertification of Gilbert’s case would be in his best interests or the best interest of society.
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Finally, Gilbert maintains that this Court erred in concluding that the adult prosecution was in the public’s interest. In making
a determination of not to decertify Gilbert’s case, this Court analyzed all of the factors set forth in 42 Pa.C.S.A. §63551 and the
testimony and records that were presented to it. While Gilbert had some success at the Adelphoi Program as a result of his
commitment for the sexual assault on his two nephews, it is clear that once he was released from that system and left to his own
devices, that his criminal conduct continued to escalate and became more dangerous and violent as exhibited by the homicide that
he planned and committed. In considering all of the factors set forth in 42 Pa.C.S.A. §6355, it is clear that it was not only in Gilbert’s
best interests but, also, in the interests of the public that his case not be decertified and that he be tried as an adult for the crimes
that he committed.

Cashman, J.
Dated: April 29, 2013

1 § 6355. Transfer to criminal proceedings

(a) General rule.–After a petition has been filed alleging delinquency based on conduct which is designated a crime or public offense
under the laws, including local ordinances, of this Commonwealth, the court before hearing the petition on its merits may rule that
this chapter is not applicable and that the offense should be prosecuted, and transfer the offense, where appropriate, to the division
or a judge of the court assigned to conduct criminal proceedings, for prosecution of the offense if all of the following exist:

(1) The child was 14 or more years of age at the time of the alleged conduct.

(2) A hearing on whether the transfer should be made is held in conformity with this chapter.

(3) Notice in writing of the time, place, and purpose of the hearing is given to the child and his parents, guardian, or other custo-
dian at least three days before the hearing.

(4) The court finds:

(i) that there is a prima facie case that the child committed the delinquent act alleged;

(ii) that the delinquent act would be considered a felony if committed by an adult;

(iii) that there are reasonable grounds to believe that the public interest is served by the transfer of the case for criminal prosecu-
tion. In determining whether the public interest can be served, the court shall consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts by the juve-
nile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors; and

(iv) that there are reasonable grounds to believe that the child is not committable to an institution for the mentally retarded or
mentally ill.

(b) Chapter inapplicable following transfer.–The transfer terminates the applicability of this chapter over the child with respect
to the delinquent acts alleged in the petition.

(c) Transfer at request of child.–The child may request that the case be transferred for prosecution in which event the court may
order this chapter not applicable.

(d) Effect of transfer from criminal proceedings.–No hearing shall be conducted where this chapter becomes applicable because
of a previous determination by the court in a criminal proceeding.

(e) Murder and other excluded acts.–Where the petition alleges conduct which if proven would constitute murder, or any of the
offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302 (relating to definitions), the court
shall require the offense to be prosecuted under the criminal law and procedures, except where the case has been transferred
pursuant to section 6322 (relating to transfer from criminal proceedings) from the division or a judge of the court assigned to
conduct criminal proceedings.
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(f) Transfer action interlocutory.–The decision of the court to transfer or not to transfer the case shall be interlocutory.

(g) Burden of proof.–The burden of establishing by a preponderance of evidence that the public interest is served by the transfer
of the case to criminal court and that a child is not amenable to treatment, supervision or rehabilitation as a juvenile shall rest with
the Commonwealth unless the following apply:

(1)(i) a deadly weapon as defined in 18 Pa.C.s. § 2301 (relating to definitions) was used and the child was 14 years of age at the
time of the offense; or

(ii) the child was 15 years of age or older at the time of the offense and was previously adjudicated delinquent of a crime that would
be considered a felony if committed by an adult; and

(2) there is a prima facie case that the child committed a delinquent act which, if committed by an adult, would be classified as
rape, involuntary deviate sexual intercourse, aggravated assault as defined in 18 Pa.C.S. § 2702(a)(1) or (2) (relating to aggravated
assault), robbery as defined in 18 Pa.C.S. § 3701(a)(1)(i), (ii) or (iii) (relating to robbery), robbery of motor vehicle, aggravated
indecent assault, kidnapping, voluntary manslaughter, an attempt, conspiracy or solicitation to commit any of these crimes or an
attempt to commit murder as specified in paragraph (2)(ii) of the definition of “delinquent act” in section 6302.

If either of the preceding criteria are met, the burden of establishing by a preponderance of the evidence that retaining the case
under this chapter serves the public interest and that the child is amenable to treatment, supervision or rehabilitation as a
juvenile shall rest with the child.

Commonwealth of Pennsylvania v.
John Lamont Lane

Criminal Appeal—PCRA (4th Petition)—Juvenile Life Without Parole Not Applicable

No. CC 9615444. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—April 30, 2013.

OPINION
The appellant, John Lamont Lane, (hereinafter referred to as “Lane”), as filed the instant appeal as a result of the denial of his

fourth petition for post-conviction relief without a hearing. The basis for the dismissal of Lane’s petition for post-conviction relief
was that this Court had no jurisdiction since his petition was untimely filed and further that the alleged constitutional right asserted
by Lane in the case of Miller v. Alabama, U.S., 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) is not applicable to Lane. The factual history
with respect to Lane’s convictions have been previously set forth in prior Opinions with respect to his direct appeal and his first
petition for post-conviction relief. Since those facts are not necessary for the disposition of Lane’s current contentions, those
factual summaries are incorporated herein by reference thereto.

On January 22, 1997, Lane was charged with the crimes of attempted murder, aggravated assault, robbery and criminal
conspiracy. On December 17, 1997, following a jury trial, Lane was acquitted of the charge of attempted murder but he was found
guilty of the charges of aggravated assault, robbery and criminal conspiracy. On January 27, 1998, Lane was sentenced to an aggre-
gate sentence of twenty to forty years, which sentences for aggravated assault and robbery were affirmed on appeal; however, the
sentence for criminal conspiracy was vacated and remanded for resentencing. On April 6, 2001, he received an aggregate sentence
of nineteen to thirty-eight years,

Lane filed three previous petitions for post-conviction relief; all of which were denied and the denials of those petitions were
affirmed on appeal. Lane filed a fourth petition for post-conviction relief in which he alleged that in light of the decision by the
United States Supreme Court in Miller v. Alabama supra., that his sentencing violated the Eighth Amendment of the U.S.
Constitution since it ignored mitigating factors and, therefore, his sentence was illegal since that decision announced a new
constitutional right which is applicable to him. On September 13, 2012, this Court sent Lane a notice of intention to dismiss his
petition for post-conviction relief and dismissed his petition on January 9, 2013. Lane filed a pro se appeal from the dismissal of
his petition for post-conviction relief and a concise statement of matters complained of on appeal. In Lane’s statement he has raised
one issue. Lane claims that the United States Supreme Court’s decision in Miller v. Alabama, supra., is applicable to him and,
accordingly, his sentence is illegal.

The eligibility requirements for entitlement for relief under the Post-Conviction Relief Act are set forth in 42 Pa.C.S.A. §9543(a),
which provide as follows:

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the Crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.
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(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

In addition to pleading and proving these eligibility requirements, a petitioner must also establish that his petition is not time-
barred. In 42 Pa.C.S.A.§9545(b), the time restrictions for the filing of an original or subsequent petition for post-conviction relief
have been set forth as follows:

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presenta-
tion of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

The petitioner must plead and prove that his petition has been timely filed or, in the alternative if untimely filed, that one or more
of the three exceptions to the time requirement have been met. Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008). If it is
determined that the petition is untimely filed and that no exception has been plead and proven, the petition must be dismissed with-
out a hearing because Pennsylvania Courts are without jurisdiction to consider the alleged merits of such a petition.
Commonwealth v. Geer, 936 A.2d 1075 (Pa. Super. 2007). From a review of the record it is clear that the Pennsylvania Supreme
Court denied his allowance of appeal on August 30, 2000, and no request was made of the United States Supreme Court to review
Lane’s conviction and that the current petition for post-conviction relief was not filed until more than twelve years after judgment
of sentence had become final. Lane’s current petition for post-conviction relief is on its face untimely filed; however, he maintains
that the decision by the United States Supreme Court in Miller v. Alabama, supra., has vested in him the constitutional right
recognized by the United States Supreme Court after the time period provided in this section and that that right would be retroac-
tively applied. Lane maintains that he was sentenced in violation of the dictates of Miller, v. Alabama, supra., and, accordingly, his
sentence is unconstitutional.

The decision in Miller v. Alabama, supra., 132 S.Ct. at 2475, does not prohibit the imposition of a sentence of life without the
possibility of parole on a juvenile but, rather, held that a hearing must be conducted to determine what mitigating and aggravating
circumstances might be applicable to that particular juvenile before the imposition of any sentence.

Graham, Roper. and our individualized sentencing decisions make clear that a judge or jury must have the opportunity to
consider mitigating circumstances before imposing the harshest possible penalty for juveniles. By requiring that all
children convicted of homicide receive lifetime incarceration without possibility of parole, regardless of their age and
age-related characteristics and the nature of their crimes, the mandatory sentencing schemes before us violate this prin-
ciple of proportionality, and so the Eighth Amendment’s ban on cruel and unusual punishment.

This decision is a continuation of the Supreme Court’s review of criminal sentences on juveniles and those with mental infirmities.
In Atkins v. Virginia,, 536 U.S. 304, 122 S.Ct. 2242 (2002), the Supreme Court declared that a death penalty sentence could not be
imposed upon a mentally retarded individual. In Roper v. Simmons, 543 U.S. 515, 125 S.Ct. 1183 (2005), the Supreme Court
declared that a death penalty sentence for juvenile offenders under the age of eighteen was unconstitutional. Similarly, in Graham
v. Florida, 560 U.S. —, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010) and Kennedy v. Louisiana, 544 U.S. 407, 128 S,Ct, 241m 161 L.Ed.2d
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525 (2008), the Supreme Court again affirmed that there could be no death penalty sentence imposed for non-homicide crimes. In
light of the decision by the United States Supreme Court in Miller v. Alabama, supra., it is unconstitutional to automatically impose
a sentence of life without the possibility of parole on a juvenile offender who has been convicted of either first or second-degree
murder. That decision does not prohibit the imposition of such a sentence but, rather, requires that prior to its imposition a hear-
ing must be held during which the parties present to the sentencing Court aggravating and mitigating factors with respect to the
juvenile involved.

In response to the United States Supreme Court decision in Miller v. Alabama, supra., the Pennsylvania Legislature passed an
Amendment to the Crimes Code, wherein it adopted the holding in Miller v. Alabama, supra., as it applies to a juvenile defendant
convicted of either first or second degree murder. That provision found that 18 Pa.C.S.A. §1102.1 provides as follows:

§ 1102.1. Sentence of persons under the age of 18 for murder, murder of an unborn child and murder of a law enforce-
ment officer

(a) First degree murder.—A person who has been convicted after June 24, 2012, of a murder of the first degree, first
degree murder of an unborn child or murder of a law enforcement officer of the first degree and who was under the age
of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 35 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 25 years to life.

(b) Notice.—Reasonable notice to the defendant of the Commonwealth’s intention to seek a sentence of life imprisonment
without parole under subsection (a) shall be provided after conviction and before sentencing.

(c) Second degree murder.—A person who has been convicted after June 24, 2012, of a murder of the second degree,
second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was under
the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.—In determining whether to impose a sentence of life without parole under subsection (a), the court shall
consider and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by
family members of the victim detailing the physical, psychological and economic effects of the crime on the victim and
the victim’s family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.—Nothing under this section shall prevent the sentencing court from imposing a minimum
sentence greater than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission
on Sentencing may not supersede the mandatory minimum sentences provided under this section.

This provision, however, does not apply to Lane since it specifically states that it applies only to those juveniles who have been
convicted of either first or second-degree murder after June 24, 2012, whereas Lane was not convicted of a homicide but, rather,
the charges of aggravated assault, robbery and criminal conspiracy.

On November 26, 1996, Lane was sixteen years old1 when he committed these crimes. His petition for post-conviction relief is
time-barred and he has not plead or proven that this petition is subject to one of the three exceptions set forth in the Post-
Conviction Relief Act. The more fundamental problem, however, with Lane’s petition for post-conviction relief is that Miller v.
Alabama, supra., is not applicable to him since it is applicable to only juveniles that have been convicted of first or second-degree
murder and sentenced to life without the possibility of parole. In light of the fact that Miller v. Alabama, supra., was not applicable
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to Lane’s case and that his petition was untimely filed, this Court properly dismissed his petition for post-conviction relief without
a hearing.

Cashman, J.
Dated: April 30, 2013
1 Lane’s date of birth is April 6, 1980.

Commonwealth of Pennsylvania v.
Dana Palmer

Criminal Appeal—Sufficiency—POSS/PWID—Constructive Possession

No. CC 201200777. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—April 30, 2013.

OPINION
The appellant, Dana Palmer, (hereinafter referred to as “Palmer”), was originally charged with possession with intent to deliver

a controlled substance, possession of a controlled substance, criminal conspiracy and tampering with evidence. Palmer elected to
proceed with a jury trial and prior to the commencement of his first jury trial on August 28, 2012, the charge of criminal conspiracy
was withdrawn. The jury in that case was unable to reach verdicts with respect to the charges of possession with intent to deliver
a controlled substance and possession of a controlled substance but convicted Palmer of the charge of tampering with evidence.

A second jury was selected and on October 23, 2012, it found Palmer guilty of both of the violations of the Controlled Substance,
Drug, Device & Cosmetic Act. Palmer waived his right to a pre-sentence report and proceeding with sentencing following the jury’s
verdict. At the time of sentencing, it was noted that Palmer was RRRI eligible and that he was facing a mandatory sentence since
this was his second conviction of possession with intent to deliver a controlled substance. Palmer was sentenced to the mandatory
period of incarceration of six to twelve years, to be followed by a period of probation of five years. Palmer was also given a RRRI
sentence of a period of incarceration of not less than five nor more than twelve years, followed by a period of probation of five years.

Palmer filed a post-sentence motion and on February 12, 2013, following a hearing, that motion was denied. Palmer filed the
instant appeal and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b), to file a concise statement of
matters complained of on appeal. In that statement, Palmer has raised one issue, that being whether or not the evidence was
sufficient to sustain the verdict in light of the Commonwealth’s theory that Palmer was in constructive possession of the drugs that
were found.

On November 18, 2011, Officer Igor Boyko, of the Pittsburgh Police Department, was assigned to perform a traffic enforcement
detail at the intersection of Robinson Street and Fifth Avenue in the City of Pittsburgh. At approximately 10:00 p.m., Officer Boyko
observed a red Ford Mustang coming down Robinson Street toward Fifth Avenue. At the intersection of Robinson and Fifth Avenue,
there were signs prohibiting traffic from making a left-hand turn requiring all traffic to make a right-hand turn on to Fifth Avenue.
The Ford Mustang stopped at the stop sign and then despite the signs prohibiting a left-hand turn, made a left onto Fifth Avenue.
The Mustang then made an illegal right turn on to the bus lane of Fifth Avenue and proceeded toward the entrance ramp from Fifth
Avenue to the Parkway East.

Officer Boyko was in pursuit of this red Mustang and had activated his lights and siren in an effort to stop him for the traffic
violations that he had witnessed. As the Mustang proceeded down the sloped entrance ramp, Officer Boyko observed a white shop-
ping bag being thrown out of the passenger side window. That object landed on the top of a hillside on the top of the retaining wall
for this entrance ramp. Officer Boyko noted the location of this thrown object and requested backup so that he could be assisted
in the investigation of this incident. Officer Aaron Fetty arrived on the scene and Officer Boyko told him where the object had been
thrown and he recovered that shopping bag which contained nine hundred sixty stamp bags of heroin. The driver of the vehicle,
Jonathan Young, (hereinafter referred to as “Young”), and his cousin, Palmer, were arrested and charged with the violation of
Controlled Substance, Drug, Device & Cosmetic Act and tampering with evidence.

Young was charged with possession with intent to deliver a controlled substance, possession of a controlled substance, criminal
conspiracy, fleeing and eluding the police and several motor vehicle summary offenses. Young was scheduled to be tried with
Palmer, however, on the date of the first trial in August of 2012, Young refused to participate in either a jury trial or non-jury trial
since he advised his lawyer that he wanted to proceed with a guilty plea. After the jury in Palmer’s case was declared to be a hung
jury on August 29, 2012, Young entered a plea of guilty to the charges of possession with intent to deliver, possession of a controlled
substance and fleeing and eluding the police in exchange for a sentence of three and one-half to seven years. Palmer’s second trial
took place in October of 2012 and Palmer called Young who maintained that he was the one in possession of the heroin and he was
the one that threw the shopping bag, which contained the heroin out of the passenger’s window, and that Palmer had no knowledge
that Young had the heroin on him.

In Commonwealth v. Kendricks, 30 A.3d 499, 508-509 (Pa. Super. 2011), the Pennsylvania Superior Court once again reiterated
the standard to be used in examining a claim that the evidence was insufficient to support the verdict.

We now turn to Appellant’s claim that the evidence was insufficient to sustain his conviction of third-degree murder
and that the verdict was against the weight of the evidence. In Commonwealth v. Widmer. 560 Pa. 308, 744 A.2d 745 (2000),
our Supreme Court discussed the standards of review applicable to both of Appellant’s arguments:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Where the evidence offered to support the verdict is in contradiction to the physical
facts, in contravention to human experience and the laws of nature, then the evidence is insufficient as a matter of law.
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence.
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A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict…. An allegation that the verdict is against the weight of the evidence is
addressed to the discretion of the trial court.

A new trial should not be granted because of a mere conflict in the testimony or because the judge on the same facts
would have arrived at a different conclusion….

Appellate review of a weight claim is a review of the exercise of discretion, not of the underlying question of whether
the verdict is against the weight of the evidence. Because the trial judge has had the opportunity to hear and see the
evidence presented, an appellate court will give the gravest consideration to the findings and reasons advanced by the
trial judge when reviewing a trial court’s determination that the verdict is against the weight of the evidence.

Id. at 751–52 (footnote and citations omitted).

Using this standard it is abundantly clear that the Commonwealth met its burden of proving the elements of the offense charged
beyond a reasonable doubt. There was no question that the traffic stop made by Officer Boyko was legal since Young had made an
illegal left-hand turn and then was driving in a bus only lane until he reached the entrance ramp to the Parkway East. This entrance
ramp has a significant downhill grade and to the right-hand side, or the passenger side of the vehicle, is a newly constructed retain-
ing wall. When Young brought his vehicle to a stop, he was still on the downhill grade and the shopping bag containing the heroin
was tossed out of the passenger side and landed on top of the retaining wall, which was a considerable distance above the top of
the Ford Mustang. Although Young testified at trial that he was the one that tossed the shopping bag out of the passenger window,
it is difficult if not impossible, to comprehend how he could have tossed that bag out a window and up a hill onto the top of the
retaining wall when he was doing so from a downhill position.

Although Young testified on behalf of his cousin, Palmer, his credibility was suspect since he had admitted that he had plead
guilty to charges of possession with intend to deliver and possession of a controlled substance and had already been sentenced. It
was obvious from the verdicts that the jury did not find him to be credible either in his explanation as to how the shopping bag
landed on top of the retaining wall or his purpose or motive in testifying on behalf of his cousin. In considering all of the facts and
evidence and reasonable inferences drawn therefrom, it is clear that the evidence more than adequately supports the verdicts since
the heroin was contained in a white plastic shopping bag and thrown from the passenger’s side onto the retaining wall and not
across the car, out the window and up onto the retaining wall.

In viewing the evidence in the light most favorable to the Commonwealth, it is clear that the Commonwealth proved beyond a
reasonable doubt that Palmer possessed the heroin since he was the individual who threw it from the car, in attempting to get rid
of evidence he knew would be discovered once the traffic stop that had occurred. In light of all of the evidence and the reasonable
inferences drawn therefrom, it is clear that the Commonwealth met its burden of proving the elements of the offenses charged
beyond a reasonable doubt.

Cashman, J.
Dated: April 30, 2013

Commonwealth of Pennsylvania v.
Andre Yates

Criminal Appeal—PCRA—Homicide—After Discovered Evidence—Untimely—New Witness

No. CC 200305502, 200314110. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—June 6, 2013.

OPINION
The Defendant has appealed from this Court’s Order of September 13, 2012, which dismissed his Amended Post Conviction

Relief Act Petition following an evidentiary hearing. A review of the record reveals that the Defendant has failed to present any
meritorious issues on appeal and, therefore, this Court’s Order must be affirmed.

The Defendant was charged with Criminal Homicide,1 Criminal Attempt – Homicide2 and Aggravated Assault3 in relation to a
drive-by shooting incident in the East Liberty section of the City of Pittsburgh in November, 2002 in which a woman, Alean Hudson,
was killed and her paramour, Edward Powell, was injured. Following a jury trial held before the Honorable Cheryl Allen, the
Defendant was convicted of first-degree murder and the remaining charges. On November 4, 2004, he appeared before Judge Allen
and was sentenced to a term of life imprisonment for the homicide conviction, as well as an additional, concurrent term of five (5)
to ten (10) years for the Aggravated Assault conviction. His Post-Sentence Motions were denied on April 4, 2005 following an
evidentiary hearing and the Judgment of Sentence was subsequently affirmed by the Superior Court on April 12, 2006. The
Defendant’s Petition for Allowance of Appeal was denied by the Pennsylvania Supreme Court on September 11, 2006.

On January 23, 2007, the Defendant filed a pro se Post Conviction Relief Act Petition. Counsel was appointed to represent the
Defendant, but he refused the appointment and elected to proceed pro se. An Amended Petition was filed on June 20, 2007 and was
denied by this Court on January 3, 2008 without an evidentiary hearing. The Defendant appealed to the Superior Court, which
remanded the case due to this Court’s failure to give the Defendant notice of its intention to dismiss his PCRA Petition. Upon
remand, this Court gave the Defendant the proper notice of its intent to dismiss the Petition and, after consideration of his
response, entered an Order dismissing the Petition on January 5, 2009.

A direct appeal was taken from this Court’s January 5, 2009 Order. However, the Superior Court remanded the case for a
second time because at the time this Court gave notice of its intent to dismiss and entered the Order of dismissal, the physical court
file had not yet been returned to the Clerk of Courts from the Superior Court. However, this Court accepted the remand, again
re-reviewed the record in its entirety, gave Notice of Intent to Dismiss and, for the third time, dismissed the Defendant’s Amended
PCRA Petition without a hearing on July 13, 2010. That Order was affirmed on May 6, 2011.
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No further action was taken until May 10, 2012, when the Defendant filed a pro se Post Conviction Relief Act Petition alleging
after-discovered evidence in the form of an eye-witness. A pro-se Amendment followed less than a week later on May 16, 2012. An
evidentiary hearing was held before this Court on September 11 and 13, 2012. At the conclusion of the hearing, this Court found
that the Defendant and his witness lacked credibility and dismissed the Amended Petition. This appeal followed.4

On appeal, the Defendant raises a number of issues directed to this Court’s dismissal of the Amended Petition. However,
because the Petition was untimely, this Court appropriately denied relief.

“‘In reviewing the propriety of an order granting or denying PCRA relief, an appellate court is limited to ascertaining whether
the record supports the determination of the PCRA Court and whether the rulings free of legal error’… [The appellate court] pay[s]
great deference to the findings of the PCRA court, ‘but its legal determinations are subject to [their] plenary review.’”
Commonwealth v. Matias, 63 A.3d 807, 810 (Pa.Super. 2013). “The PCRA court’s credibility determinations, when supported by the
record, are binding on [the appellate court.]” Commonwealth v. Spotz, 18 A.3d 244, 259 (Pa. 2011).

Pursuant to 42 PA.C.S.A. §9545(b), any and all PCRA Petitions, “including a second or subsequent petition, shall be filed within
one year of the date the judgment of sentence becomes final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment of
sentence became final on December 11, 2006, ninety (90) days after the Pennsylvania Supreme Court’s ruling, when he failed to
petition for certiorari to the United States Supreme Court. Therefore, in order to be timely, any PCRA Petitions should have been
filed by December 11, 2007. The instant Petition, filed on May 10, 2012, is well outside of that time limitation. However, the
Defendant has averred an after-discovered evidence exception to the time limitation provisions.

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.

(b) Time for filing petition. – 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment became final, unless the petition alleges and the petitioner proves that:

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been 
ascertained by the exercise of due diligence;

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim
could have been presented.

42 Pa.C.S.A. §9545(b).

With regard to the after-discovered evidence exception, our courts have held that a petitioner “‘must plead and prove specific
facts that demonstrate his claim was raised within the sixty-day time frame of subsection 9545(b)(1)(ii).’” Com. v. Carr, 768 A.2d
1164, 1167 (Pa.Super. 2001), internal citations omitted.

In his PCRA Petition, the Defendant alleged the discovery of an alleged eye-witness to the killing of Ms. Hudson and the
shooting of Mr. Powell. In support of his averment, he attached the undated statement of Mr. Cedric Brookins to his pro se
Petition. Mr. Brookins purported to see another individual whom he could not identify - save to say it was not the Defendant -
commit the crime. 

At the evidentiary hearing, the Defendant testified that he learned of the new evidence on April 10, 2012, when Mr. Brookins
randomly approached him in the prison yard and told him that he was an eyewitness to the shooting the Defendant had been
convicted of. (E.H.T. 9/11/12, p. 5). The Defendant also testified that he obtained the undated, written statement from Mr. Brookins
the next day, April 11, 2012. (E.H.T. 9/11/12, p. 6). However, despite having allegedly exculpatory evidence in his possession, he
waited a whole month, until May 10, 2012, to file his PCRA Petition. In contrast, Mr. Brookins testified that he approached the
Defendant and wrote the statement “in – it was around May.” (E.H.T. 9/13/12, p. 11).

The testimony given by the Defendant and Mr. Brookins was wholly incredible not only as to substance, but as to the procedural
date matter as well. Since neither the Defendant nor Mr. Brookins were able to get their stories straight about the time the undated
statement was written or when the supposed evidence was “discovered”, this Court cannot resolve the credibility determination as
to the date of the after-discovered evidence in the Defendant’s favor.

At the evidentiary hearing, this Court put its findings and conclusions on the record. It stated:

THE COURT: Thank you. First of all, the jury did find beyond a reasonable doubt that Mr. Powell correctly identified Mr.
Yates in this case. Mr. Brookins, who we heard testify today, said nothing at the time, although he said that he had seen it
on TV. He says nothing until 10 years later. And I’m not even sure how Mr. Brookins found out about Mr. Yates, because
very few people say he took a wrap [sic] for a 2002 killing. So I find that Mr. Brookins’ testimony is utterly incredible and
the Court will not put any weight on it. The motion is denied.

(E.H.T. 9/13/12, pp. 27-8).

Given the inconsistencies in the testimony with regard to both substance and date and the incredible and miraculous chance
meeting of the Defendant and Mr. Brookins more than 10 years after the crime was committed, this Court was well within its
discretion in resolving the issue of credibility against the Defendant.

Inasmuch as the Defendant has not been able to establish, by any credible evidence, the date of discovery of the “evidence,” he
cannot satisfy the demands of 42 Pa.C.S.A §9545(b)(ii). As such, the Defendant has failed to establish an exception to the time
limitation provisions of the Post Conviction Relief Act.

Inasmuch as the Defendant has failed to satisfy the requirements of the after-discovered evidence exception to the Post
Conviction Relief Act, his Petition was properly classified as untimely. See Commonwealth v. Wojtaszek, 951 A.2d 1169 (Pa.Super.
2008). “Given the fact that the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no court may properly
disregard or alter them in order to reach the merits of the claims raised in a PCRA Petition that is filed in an untimely manner.”
Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v. Bennett, 842 A.2d 953, 956
(Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As such, this Court is bound by the time limitation provi-
sions of the Act and, therefore, properly dismissed the Defendant’s second Post Conviction Relief Act Petition.
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Accordingly, for the above reasons of fact and law, this Court’s Order dated September 13, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: June 6, 2013

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §901(a)
3 18 Pa.C.S.A. §2702(a)(1)
4 The Defendant also is proceeding on a concurrent petition in Federal Court, the substance of which is unknown to this Court;
however, the official Court record, including the transcripts, has been in the possession of the Federal Court for an extended
time. This Court’s Opinion was delayed by the fact that it did not have access to the record or transcripts; this Opinion was only
completed after this Court’s staff was finally able to obtain unofficial duplicate transcripts from the Court reporters.

Commonwealth of Pennsylvania v.
Kenneth Barner

Criminal Appeal—Sufficiency—Self Defense—Attempted Homicide

No. CC 201115189. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—June 6, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 21, 2012. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Criminal Attempt – Homicide,1 Aggravated Assault2 and Tampering with or Fabricating

Physical Evidence3 in relation to the shooting of Jamal Thomas, his girlfriend’s brother. Following a jury trial held before this
Court, the Defendant was found not guilty of the Criminal Attempt – Homicide charge, but was found guilty of the remaining
charges. He appeared before this Court on August 21, 2012 and was sentenced to a term of imprisonment of five (5) to ten (10)
years at the Aggravated Assault charge. No Post-Sentence Motions were filed. This timely appeal followed.

The Defendant now argues that the evidence was insufficient to support the convictions and that the Commonwealth also failed
to disprove the Defendant’s claim of self-defense. All of his claims are meritless.

1. Sufficiency of the Evidence and Failure to Disprove Self Defense – Criminal Attempt – Homicide
Initially, the Defendant argues that the evidence was insufficient to establish the specific intent to kill to support the conviction

of Criminal Attempt – Homicide, and that the Commonwealth also failed to disprove self-defense in this regard. However, as noted
above, the Defendant was found not-guilty of the Criminal Attempt charge, therefore these claims are moot.

2. Sufficiency of the Evidence – Aggravated Assault
Next, Defendant challenges the sufficiency of the evidence to support his conviction for Aggravated Assault. Particularly, he

avers that the Commonwealth did not establish the intent, knowledge or recklessness necessary to sustain the conviction. This
claim is meritless.

Generally, “[i]n determining whether the evidence was sufficient to support a conviction [the appellate court] review[s] the
evidence admitted during the trial along with any reasonable inferences that may be drawn from that evidence in the light most
favorable to the Commonwealth as the verdict winner. If [the appellate court] conclude[s], based on that review, that the finder of
fact could have found every element of the crime beyond a reasonable doubt, [the appellate court] must sustain the conviction…
Additionally, it is the responsibility of the trier of fact to assess the credibility of the witnesses and weigh all of the evidence
presented… ‘In doing so, the trier of fact is free to believe all, part or none of the evidence.’” Commonwealth v. James, 46 A.3d
776, 779 (Pa.Super. 2012).

Briefly, the evidence presented at trial established that in early November, 2011, the victim Jamal Thomas texted the Defendant
in an attempt to reach his sister, Desiree Davis, regarding her ability to babysit for his children. The Defendant objected to the
babysitting request and the two got into an argument via text message. In the course of that argument, the Defendant threatened
Thomas that he would “get in your ass” (Trial Transcript, p. 45), “whoop your ass” (T.T., p. 46) “show you what I’m about, nigga”
(T.T, p. 48) and “show you some gangsta shit,” (T.T. p. 50) He also warned Thomas, “don’t get shot, nigga.” (T.T. p. 49).

At approximately 11:00 p.m. on November 10, 2011, Thomas stopped at his sister’s house at 239 Marion Street in the
McKees Rocks area to speak to her briefly about the upcoming Thanksgiving holiday. The Defendant, who also lived at that
residence, answered the door pointing a silver gun at him. Thomas attempted to grab the gun but when he was unsuccessful,
began to back away from the Defendant. While he was backing away, the Defendant fired the gun once, shooting Thomas in
the arm and chest area. The shooting was witnessed by Thomas’ girlfriend Trudy Johnson, who was in their car with their
three (3) children.

Our Crimes Code defines Aggravated Assault as follows:

§2702. Aggravated Assault

(a) Offense defined. – A person is guilty of aggravated assault if he:

(1) attempts to cause serious bodily injury to another, or causes such injury intentionally, knowingly or recklessly
under circumstances manifesting extreme indifference to the value of human life;
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18 Pa.C.S.A. §2702.

Our courts have elaborated extensively on the element of intent in charges of Aggravated Assault. They have stated “the intent
to cause serious bodily injury…may be proven by direct or circumstantial evidence. ‘Where one does not verbalize the reasons for
his actions, [the court is] forced to look at the act itself to glean the intentions of the actor. Where the intention of the actor is
obvious from the act itself, the finder of fact is justified in assigning the intention that is suggested by the conduct’… Moreover, ‘in
instances where there is conflicting testimony, it is for the jury to determine the weight to be given to the testimony. The credibility
of a witness is a question for the fact-finder.’” Commonwealth v. Hall, 830 A.2d 537, 542 (Pa. 2003).

The facts of this case are clearly sufficient to support the conviction of Aggravated Assault. The Defendant’s shooting of Mr.
Thomas – coupled with his prior threats of violence and “warning” to not get shot – is clearly demonstrative of his intent to cause
serious bodily injury to Mr. Thomas. The several different versions of the story recounted by the Defendant were clearly deemed
not credible by the jury, and as an observer of the testimony, this Court certainly agrees with the jury’s assignment of credibility.
The credible evidence established that the Defendant made threats of violence against Mr. Thomas, and when Mr. Thomas
appeared at his house, he pulled out a gun and shot him.

This evidence is clearly sufficient to establish the elements of the crime of Aggravated Assault. This claim must fail.

2. Self-Defense
The Defendant also argues that the Commonwealth failed to disprove his claim of self-defense. Again, this claim is meritless.
Pennsylvania’s law regarding the use of force in self-defense is found in Section 505 of the Crimes Code. That statute states:

§505. Use of force in self-protection

(a) Use of force justifiable for protection of the person. – The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use
of unlawful force by such other person on the present occasion.

18 Pa.C.S.A. §505.

“To prevail on a justification defense, there must be evidence that the defendant ‘(a)… reasonably believed that he was in immi-
nent danger of death or serious bodily injury and that it was necessary to use … force against the victim to prevent such harm;
(b) that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that the [defendant]
did not violate any duty to retreat’… ‘The Commonwealth sustains its burden [of disproving self-defense] if it proves any of the
following: that the slayer was not free from fault in provoking or continuing the difficulty which resulted in the slaying; that the
slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm and that it was necessary to kill
in order to save [himself] therefrom; or that the slayer violated a duty to retreat or avoid the danger.’” Commonwealth v. Sepulveda,
55 A.3d 1108, 1124 (Pa. 2012).

As discussed above, the evidence presented at trial established that the Defendant pulled a gun on Mr. Thomas, who was not
armed, when Mr. Thomas knocked on his door. Although Mr. Thomas attempted to get the gun away from the Defendant after it
had been pointed at him, when he was unsuccessful, he began to back away and was retreating when he was shot. Keeping in mind
the Defendant’s repeated threats of violence towards Mr. Thomas, there is no credible evidence indicating that Mr. Thomas was
the aggressor or that the Defendant was in any way defending himself from an assault by Mr. Thomas. Rather, the credible
evidence established that the Defendant, who had repeatedly threatened Mr. Thomas, was the aggressor and provoked the
confrontation by pulling the gun, aiming it at Mr. Thomas and then firing it.

Contrary to the Defendant’s claim of error, the record is clear that the Commonwealth did disprove the defense of self-defense.
This claim must also fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on August 21, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: June 6, 2013

1 18 Pa.C.S.A. §901(a)
2 18 Pa.C.S.A. §2702(a)(1)
3 18 Pa.C.S.A. §49101

Commonwealth of Pennsylvania v.
Eric Lippert

Criminal Appeal—PCRA—Megan’s Law—Collateral Consequence of Plea

No. CC 201105996. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—June 4, 2013.

OPINION
On May 3, 2012, Appellant Eric Lippert pled nolo contendre to one count of Indecent Assault.1 Petitioner waived his right to a

Pre-Sentence Report and was sentenced to two years of probation. Appellant did not file a timely Post Sentence Motion or direct
appeal. Appellant filed a Motion to Terminate Probation and a Petition for Relief under the Post-Conviction Relief Act on
December 11, 2012. On February 13, 2013, this Court denied the Motion and dismissed the Petition. Appellant filed his Notice of
Appeal on March 15, 2013 and his Statement Pursuant to Pa.R.A.P. 1925(B) on April 8, 2013.
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MATTERS COMPLAINED OF ON APPEAL

Appellant’s Statement Pursuant to Pa.R.A.P. 1925(B) is as follows:

1.) Is an individual eligible for Post-Conviction Relief when an act of the legislature changes the terms of his plea agreement?

2.) Have United States Supreme Court rulings rendered the pre-2010 collateral/direct consequences analyses invalid
when used to determine whether counsel was ineffective?

3.) In the alternative, is the collateral/direct consequences analysis invalid in a situation where an individual has negoti-
ated a specific plea in order to avoid sexual offender registration? 

4.) Should this case be remanded for a PCRA hearing since the negotiations and reasons for the negotiations that led to
Petitioner pleading to a non-Megan’s law offense were not captured on the record?

5.) Did trial counsel render ineffective assistance?

(Statement of Errors to be Raised on Appeal, p. 1-2)

DISCUSSION
Appellant appeals from the Order of Court dismissing his PCRA petition without a hearing. Rule 907 of the Pennsylvania Rules

of Criminal Procedure states in relevant part:

If the judge is satisfied from this review that there are no genuine issues concerning any material fact and that the defen-
dant is not entitled to post-conviction collateral relief, and no purpose would be served by any further proceedings, the
judge shall give notice to the parties of the intention to dismiss the petition and shall state in the notice the reasons for
the dismissal.

Pa.R.Crim.P. 907. The Official Comment to the Rule specifies that dismissal is appropriate if the judge determines that the petition
is patently frivolous and without support in the record. Pa.R.Crim.P. 907, cmt.

Appellant asserts that this Court erred in dismissing the Petition, alleging that the Court erred in failing to find arguable
merit in Appellant’s claim that trial counsel was ineffective. Appellate counsel failed to state with specificity in what manner
trial counsel rendered ineffective assistance. In fact, Appellant’s “Statement” fails to comply with Rule 1925 (b)(4) in numer-
ous aspects. Significantly, Appellant fails to allege that this Court erred in any way. Consequently, pursuant to Pa. R.A.P. Rule
1925 (b)(4)(vii), this Court is entitled to consider the issues contained in Appellant’s statement waived. However, in an attempt
to provide Appellant a meaningful opportunity for appellate review, this Court will now attempt to address the concerns raised
by Appellant.

Taken in the aggregate, the gravamen of Appellant’s allegation of error is that plea counsel provided ineffective assistance by
advising Appellant to accept a plea that ultimately resulted in Appellant being subject to Megan’s Law registration. To establish
ineffective assistance of counsel, Appellant was required to plead and prove by a preponderance of the evidence that the claim
presented is of arguable merit, that counsel’s performance lacked a reasonable basis and that counsel’s ineffectiveness caused him
prejudice. Commonwealth v. Kimball, 724 A.2d 326, 333 (Pa. 1999). Specifically, in the context of a guilty plea, Appellant must
establish that the plea was “unlawfully induced where the circumstances make it likely that the inducement caused an individual
to plead guilty.” 42 P.S. § 9543 (a) (2) (iii). A decision to plead guilty must be knowingly, voluntarily and intelligently made.
Commonwealth v. Mendoza, 730 A.2d 503, 506 (Pa.Super. 1999).

This Court agrees with the Commonwealth’s position that Appellant does not assert that the plea was unlawfully induced,
Appellant merely objects to the collateral consequences of the plea. The reporting requirements of the Adam Walsh Act are
substantially similar to the reporting requirements in Megan’s Law, which have been deemed collateral consequences and survived
the constitutional scrutiny to which Appellant now seeks to subject the Adam Walsh Act. Commonwealth v. Leidig, 956 A.2d 399
(Pa. 2008).

Counsel for Appellant appears to suggest that recent cases (to which counsel failed to cite) have put in question whether the
distinction between direct and collateral consequences continues to exist. In fact, the opposite is the case. In Commonwealth v.
Abraham, 62 A.3d 343 (Pa. 2012), the Court used a direct versus collateral consequences analysis to determine that the loss of a
pension as a result of a guilty plea was a collateral consequence. Because counsel cannot be deemed ineffective for failing to advise
a defendant regarding the collateral consequences of a plea, appellee’s ineffectiveness claim failed. Id. at 353.

The process by which the Court in Abraham determined that pension forfeiture was a collateral consequence is instructive for
this Court’s determination of the issue regarding registration as a collateral or direct consequence.

Having concluded a direct versus collateral consequences analysis is appropriate in this case, we look to the relevant
case law. In addressing whether a result is a direct or collateral consequence of pleading guilty, this Court has stated,
“[T]he distinction between a direct and collateral consequence of a guilty plea has been effectively defined by this
Court as the distinction between a criminal penalty and a civil requirement over which a sentencing judge has no
control.” In determining whether a provision is a criminal penalty or a civil requirement, this Court has adopted the
analysis employed by the United States Supreme Court in Smith, supra, to assess whether a statute is punitive. See
Lehman, supra (employing Smith test in determining whether Federal Gun Control Act is punitive, ex post facto law);
Commonwealth v. Williams, 574 Pa. 487, 832 A.2d 962 (2003) (employing Smith test in determining whether Megan’s
Law II is punitive).

Under Smith, the first inquiry is whether the legislature’s intent in enacting the provision at issue was punitive. If the
intent is found to be nonpunitive and therefore civil, the second inquiry is whether, despite this intent, “the statute is
‘so punitive either in purpose or effect as to negate [the] intention to deem it civil.’ ” (internal quotations omitted); In
applying the second prong, courts “ordinarily defer to the legislature’s stated intent,” and “only the clearest proof will
suffice to override legislative intent and transform what has been denominated a civil remedy into a criminal penal-
ty[.]” The second prong enlists seven factors as “useful guideposts” for determining whether the statute imposes crim-
inal punishment. The factors, initially set forth in Kennedy v. Mendoza–Martinez, 372 U.S. 144, 168–69, 83 S.Ct. 554, 9
L.Ed.2d 644 (1963), are:



september 20 ,  2013 page 397

(1) whether the sanction involves an affirmative disability or restraint; (2) whether it has historically been regarded
as punishment; (3) whether it comes into play only on a finding of scienter; (4) whether its operation will promote the
traditional aims of punishment—retribution and deterrence; (5) whether the behavior to which it applies is already a
crime; (6) whether an alternative purpose to which it may rationally be connected is assignable for it; and (7) whether
it appears excessive in relation to the alternative purpose assigned.

Id. at 350-351.

Turning to the present matter, the first inquiry is whether the legislature’s intent in enacting the Adam Walsh Act was punitive.
As the Commonwealth correctly stated in its Answer to Post-Conviction Relief Act Petition, the intent behind the statute is to
promote accountability, not to impose punishment or create a remedial scheme. Specifically, as set forth in the statute, the intent
of the registration provision is “to promote the safety and welfare of the citizens of this Commonwealth by providing for increased
regulation of sexual offenders.” 42 P.S. §9799.11.

Having found the Adam Walsh Act was not enacted with punitive intent, we next examine the statute in light of the
Mendoza–Martinez factors. The Mendoza–Martinez factors are neither exhaustive nor dispositive, but they must be considered in
relation to the statute on its face, and only the clearest proof will suffice to override legislative intent and transform a civil remedy
into a criminal penalty. Id. at 351. One factor alone does not provide the clearest proof that a statute has a punitive purpose; each
of the other factors must be evaluated. Id.

The first factor is whether the sanction involves an affirmative disability or restraint. Certainly, the registration requirements
of the Adam Walsh Act may be burdensome, but it cannot be said to be so onerous as to be on the same plane as incarceration or
deportation. See Hudson, at 104, 118 S.Ct. 488 (“[T]he sanctions imposed do not involve an ‘affirmative disability or restraint,’ as
that term is normally understood[;] [w]hile petitioners have been prohibited in further participating in the banking industry, this
is certainly nothing approaching the infamous punishment of imprisonment.”) (interior citations and quotations omitted).

Having considered this first factor using the Mendoza-Martinez factors as a guideline, Appellant has failed to meet the “clearest
proof” standard that the statute is punitive in nature. First, the sanctions imposed here do not involve an “affirmative disability or
restraint.” Public registration and notification, as mandated by the Act, do not significantly restrain registrants, who remain free
to live where they choose, come and go as they please, and seek whatever employment they may desire.

The second factor is whether the sanction has historically been regarded as a punishment.

In considering history, we are aided by the treatment given New Jersey’s community notification provisions in the majority
and dissenting opinions of the Third Circuit’s Verniero decision. See [E.B. v.] Verniero, 119 F.3d at 1097–1101 (concluding
that New Jersey’s statute’s objective purpose is remedial); id. at 1115–22 (Becker, J., concurring and dissenting) (opining
that the statute’s objective purpose is to punish). The Verniero panel majority rejected the appellants’ proffered analogies to
the punishments of public shaming, humiliation, and banishment as those practices were employed in colonial times, and
cited instead to United States v. Criden, 648 F.2d 814 (3d Cir. 1981), in which the court approved post-trial rebroadcast by
the media of video and audio tapes played to the jury during a criminal trial. The Criden court had concluded that, although
widespread publicity concerning a crime could adversely affect the accused or his relatives, such side effects were an
inevitable consequence of public disclosure of accurate criminal information, which is highly valued by our society. Thus,
the Criden panel explicitly rejected the district court’s attempt to analogize rebroadcast to holding the defendant up to
public ridicule by placing him in a cage or in stocks. See id. at 824–25. The Verniero majority then reasoned that, likewise,
dissemination of accurate public record information regarding criminal histories has never been regarded as punitive.

Commonwealth v. Williams, 832 A.2d 962 (Pa. 2003).

The third factor is whether the sanction comes into play only on a finding of scienter. Under the Adam Walsh Act, similar to
Megan’s Law, not all predicate offenses require a finding of scienter for conviction; some can be committed whether or not the
defendant is aware of certain facts that make his conduct criminal. For example, a defendant who creates a visual record or depic-
tion of sexual acts by a minor child can be convicted of sexual abuse of children pursuant to Section 6312(b) of the Crimes Code,
see 18 Pa.C.S. § 6312(b), even where he has a good faith belief that the child is over eighteen years of age. See 18 Pa.C.S. § 6312(e.1).
The Act’s provisions, then, do not become applicable only upon a finding of scienter, thus supporting the conclusion that the Adam
Walsh Act is non-punitive pursuant to this Mendoza–Martinez factor. Commonwealth v. Williams, 832 A.2d at 977-978.

The fourth Martinez-Mendoza factor is whether its operation will promote the traditional aims of punishment—retribution and
deterrence. This Court has noted that the purpose of the Adam Walsh Act is not to impose punishment or create a remedial scheme,
but “to promote the safety and welfare of the citizens of this Commonwealth by providing for increased regulation of sexual offend-
ers.” 42 P.S. §9799.11. As such, the fourth factor further supports a finding that the Adam Walsh Act is non-punitive as it relates to
registration requirements.

The remaining factors, whether the behavior to which it applies is already a crime, whether an alternative purpose to which it
may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned,
also support this conclusion. In the context of convicted sex offenders, registration requirements further public safety through the
dissemination of information while permitting convicted offenders to avoid prolonged incarceration. Registration is not excessive
when one considers that the alternative for many offenders such as Appellant would be incarceration.

Since the Mendoza-Martinez factors support this Court’s determination that registration under the Adam Walsh Act is a collat-
eral consequence, and because defense counsel cannot be expected to predict future changes to the law which might impact his or
her client, counsel cannot be deemed ineffective for failing to advise him regarding a subsequently enacted registration require-
ment. As a result, Appellant’s claim does not contain issues of arguable merit and it was not error for this Court to dismiss the
PCRA petition without a hearing.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 P.S. § 3126(a)(1).
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Commonwealth of Pennsylvania v.
Charles Benton South

Criminal Appeal—Sufficiency—SVP Determination—Mental Disease or Defect

No. CC 201206300. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—June 20, 2013.

OPINION
On November 15, 2012, Appellant, Charles Benton South, pled guilty to four counts of Unlawful Contact with Minors, seven

counts of Criminal Use of Communication Facilities, two counts of Contact or Communication with a Minor-Sexual Abuse, and four
counts of Possession of Child Pornography.1 Appellant’s Sexual Violent Predator (SVP) hearing and sentencing were held
November 15, 2012. Appellant’s Post Sentence Motion was denied on February 15, 2013 and Appellant filed a timely Notice of
Appeal on March 15, 2013. Appellant filed a Statement of Errors Complained of on Appeal on April 5, 2013.

MATTERS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, challenges this Court’s finding that Appellant met the

statutory criteria to be designated a SVP. Appellant alleges the Commonwealth failed to establish that Appellant had a mental
abnormality and that he was likely to reoffend. Next, Appellant alleges that the Court’s SVP determination was against the weight
of the evidence. Appellant further alleges that the Court was prejudiced by false victim impact statements and failed to consider
Appellant’s character evidence. Further, Appellant alleges that the SVP statute2 is unconstitutionally vague and overbroad, and
constitutes cruel and unusual punishment. Lastly, Appellant alleges that the Court erred by failing to enter a SVP order or hold a
hearing on Appellant’s Post-Sentence Motions. (Statement of Errors Complained of on Appeal, p. 1-3).

HISTORY OF THE CASE
The incidents that ultimately led to Appellant’s guilty plea occurred between January of 2010 and December of 2011, and

involved seven female victims between the ages of thirteen and seventeen. (TT 12-13) Appellant engaged in illegal sexualized elec-
tronic conversations with the victims and sent sexualized pictures and video to some of the victims. (TT 13) Appellant solicited and
received sexualized photographs from some of the victims, one of whom was an undercover agent with the Pennsylvania State
Attorney General’s Office. (TT 13-14) After his plea but prior to sentencing, this Court ordered a SVP assessment for Appellant
pursuant to 42 P.S. § 9799.24. The Pennsylvania Sexual Offender Assessment Board (SOAB) selected Dr. Alan Pass to conduct the
SVP assessment.

At the SVP hearing, Dr. Pass testified that he conducted an SVP assessment on Appellant on October 1, 2012. (TT 9) Dr. Pass
completed the examination and interview on October 17, 2012. (TT 11) According to Dr. Pass’s testimony, the SOAB assessment
included analysis of the facts of Appellant’s current offense, prior offense history, other relevant characteristics of the individual
and factors that are supported in the sexual offender assessment field as criteria reasonably related to the risk of re-offense. (TT
10-11) Dr. Pass testified that he found Appellant’s behavior met the classification criteria for a mental abnormality, specifically
Paraphilia NOS,3 as well as the statutory definition of predatory behavior. (TT 22) Dr. Pass found that because Appellant targeted
multiple victims over an extended period of time, and suffers from a mental abnormality (Paraphilia NOS), the likelihood of
Appellant reoffending was high. Therefore, according to Dr. Pass, Appellant met the classification criteria for SVP. (TT 36) 

Appellant selected David Gentile as his expert witness. Gentile testified that he would not classify Appellant as a SVP based on
the results of the several actuarial risk assessment tools he employed during his evaluation of Appellant, specifically: the Able
Assessment for Sexual Interest (AASI), the Minnesota Multiphasic Personality Inventory (MMPI), the Sexual Violence Risk-20
(SVR 20) and the Static 99. (TT 73-75) Gentile testified that the MMPI results indicated Appellant did not exhibit issues consistent
with personality disorders. (TT 76) The AASI indicated that Appellant had no persistent deviant sexual interest in pre-school-aged
boys, pre-school-aged girls, grade-school-aged boys, and grade-school-aged girls. (TT 81) Gentile testified that the results of the
AASI made a diagnosis for Paraphilia NOS inappropriate. (TT 82) Gentile called into question Paraphilia NOS as a valid mental
health diagnosis, testifying that he believed it to be a “garbage can” diagnosis, used often in SVP cases in order to establish the
criteria for mental abnormality. (TT 83)

DISCUSSION
Appellant alleges that the Commonwealth failed to prove by clear and convincing evidence that Appellant is a SVP. “A challenge

to the sufficiency of the evidence is a question of law subject to plenary review.” Commonwealth v. Snyder, 870 A.2d 336, 346 (Pa.
Super. 2005). “We will disturb an SVP designation only if the Commonwealth did not present clear and convincing evidence to
enable the court to find each element required by the SVP statute.” Commonwealth v. Whanger, 30 A.3d 1212, 1215 (Pa. Super.
2011). “An offender is classified as a SVP only if he has been convicted of one of the predicate offenses listed in § 9795.1, and then
only after he has undergone a thorough assessment hearing pursuant to § 9799.24.”

The process of determining SVP status is statutorily-mandated and well-defined. The triggering event is a conviction for one or
more offenses specified in 42 P.S. § 9799.14, which, in turn, prompts the trial court to order a SVP assessment by the SOAB. The
Board’s administrative officer then assigns the matter to one of the Board’s members, all of whom are “expert[s] in the field of the
behavior and treatment of sexual offenders.” 42 P.S. § 9799.3. At the core of the expert’s assessment is a detailed list of factors,
which are mandatory and are designed as “criteria by which a likelihood [of reoffense] may be gauged.” Commonwealth v. Bey,
841 A.2d 562, 566 (Pa. Super. 2004). The determination of whether an individual should be classified as a SVP is governed by
factors set forth in § 9799.24:

§ 9799.24 Assessments

(b) Assessment.--Upon receipt from the court of an order for an assessment, a member of the board as designated by the
administrative officer of the board shall conduct an assessment of the individual to determine if the individual should be
classified as a sexually violent predator. The board shall establish standards for evaluations and for evaluators conduct-
ing the assessments. An assessment shall include, but not be limited to, an examination of the following:

(1) Facts of the current offense, including:

(i) Whether the offense involved multiple victims.
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(ii) Whether the individual exceeded the means necessary to achieve the offense.

(iii) The nature of the sexual contact with the victim.

(iv) Relationship of the individual to the victim.

(v) Age of the victim.

(vi) Whether the offense included a display of unusual cruelty by the individual during the commission of 
the crime.

(vii) The mental capacity of the victim.

(2) Prior offense history, including:

(i) The individual’s prior criminal record.

(ii) Whether the individual completed any prior sentences.

(iii) Whether the individual participated in available programs for sexual offenders.

(3) Characteristics of the individual, including:

(i) Age.

(ii) Use of illegal drugs.

(iii) Any mental illness, mental disability or mental abnormality.

(iv) Behavioral characteristics that contribute to the individual’s conduct.

(4) Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of
re-offense.

42 P.S. § 9799.24. As Dr. Pass pointed out, psychological testing, as it relates to assessment of defendants under Court Order for
classification under § 9799.24, is not endorsed by the SOAB. (TT 43-44)

Appellant asserts that the Commonwealth presented insufficient evidence that Appellant has a mental abnormality. A mental
abnormality is defined by statute as a:

congenital or acquired condition of a person that affects the emotional or volitional capacity of the person in a manner
that predisposes that person to the commission of criminal sexual acts to a degree that makes the person a menace to the
health and safety of other persons.

42 P.S. § 9799.12. The “salient inquiry” for the trial court is the “identification of the impetus behind the commission of the crime,”
coupled with the “extent to which the offender is likely to reoffend.” Bey, 841 A.2d at 566.

Dr. Pass testified that Appellant meets the criteria, identified within the DSM IV TR,4 for Paraphilia, NOS. According to Dr. Pass,
Appellant has sexual urges involving children or other non-consenting persons. (TT 22) Dr. Pass’s opinion was based on a review
of the case file, all identifying and historical information pertinent to the Appellant, and a mental health status exam and interview
of Appellant. (TT 10-14) Despite Appellant’s lack of a criminal history, Dr. Pass testified that he believed that the length of time of
the offenses and the number of victims involved made the diagnosis appropriate. (TT 17) This Court found Dr. Pass’ testimony
credible and sufficient to establish that Appellant suffers from a mental abnormality.

Next, Appellant alleges insufficiency regarding the element of “likeliness to reoffend.” Contrary to Appellant’s assertion, the
record reflects that the Commonwealth presented sufficient evidence of Appellant’s likeliness to reoffend. The Commonwealth
must demonstrate an increased likelihood of reoffense, not absolute proof that Appellant will re-offend. Commonwealth v. Meals,
912 A.2d 213, 223 (Pa. 2006). The Commonwealth is neither required nor equipped to predict the future; instead it must show that
Appellant has a mental abnormality which makes him more likely to engage in predatory sexually violent offenses. Id. Under
§9799.24, Dr. Pass examined the enumerated factors related to the risk of re-offense in drawing his conclusions, but he did not
perform an actuarial risk assessment. (TT 16-17) Dr. Pass’ testimony and report indicated that Appellant, because of his Paraphilia
NOS diagnosis, is unable to control his sexual offending behaviors. (TT 23)

The chronic nature of Appellant’s disorder combined with the repetitive, historical pattern of conduct, extending past the
six-month benchmark, predisposes him towards future commission of criminal or violent sexual acts if given the opportunity. (TT
24) Appellant’s behavior escalated from conversing with minors in online chat rooms to sending sexually explicit messages,
photos, and videos to minors through a variety of online means. (TT 13) Appellant’s escalation and inability to suppress his desire
to continue to reoffend demonstrate his strong desire to sexually abuse children. (TT 166) The Commonwealth, based on the
testimony of Dr. Pass, established that Appellant’s diagnosis makes him likely to reoffend. (TT 166) Thus, the Commonwealth
presented evidence indicating that Appellant suffers from a mental abnormality that makes him likely to engage in predatory
sexually violent offenses and this Court did not abuse its discretion when it found that Appellant meets the statutory criteria to be
designated a SVP.

Next, Appellant alleges that the Court’s SVP determination was against the weight of the evidence, as it related to Appellant’s
diagnosis of Paraphilia NOS. The standard for a “weight of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to the
sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse of discre-
tion... The test is not whether the court would have decided the case in the same way but whether the verdict is so contrary
to the evidence as to make the award of a new trial imperative so that right may be given another opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa. Super. 1984) See also Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa. Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant alleges that the Court incorrectly weighed the evidence when making its SVP determination. Appellant argues that
the Court should have based its decision on Mr. Gentile’s expert testimony, a Behavior Clinic report by Dr. Yevicem, Appellant’s
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lack of any pre-offense criminal record, and Appellant’s post-incident conduct. While this Court considered these factors, this
Court must also consider Dr. Pass’s testimony as well as the facts and circumstances surrounding Appellant’s conduct. Further, Dr.
Yevicem’s report is limited in scope to a pre-trial determination of competency. (TT 66) While Dr. Yevicem did provide a mental
health diagnosis, it was not based on the same statutory evaluation that Dr. Pass performed. (TT 67) Furthermore, this Court is
unaware of any particular training or experience possessed by Dr. Yevicem in the field of sex offender assessments and believes,
therefore, his evaluation is far less persuasive. (TT 67)

Appellant argues that Gentile’s testimony should be given greater weight because he did psychological testing and had seen
Appellant as a patient for almost a year. (TT 158) However, the determination of a SVP classification is a legal determination that
does not rely on medical or clinical diagnosis alone. The testing Gentile conducted is not required by statute and is only a valid tool
when used in the context of treatment or future risk assessment, not whether Appellant has a mental abnormality. (TT 164) The
Court did not simply rely on the underlying charges, but also the details within those underlying offenses when weighing the validity
of both experts’ opinions. (TT 155-156) The targeting of children ages 13 to 17, the online representation by Appellant of himself
as a 15-year-old specifically to that target age, and the sending of explicit images are facts consistent with a diagnosis of paraphilia
NOS. (TT 156)

Gentile testified that Appellant may not be aroused towards children in particular, but by the communication, in terms of the
way he portrayed himself, of his own “fake ego.” (TT 93) The Court was not persuaded by Gentile’s characterization of Appellant’s
reason for assuming an alias. (TT 98) Rather, three of Appellant’s victims would have recognized Appellant’s actual name.
Therefore, he would have needed an alias to maintain anonymity, not to adopt a strong male persona. (TT 98) It was well within
the Court’s discretion to find Dr. Pass’ evaluation and testimony credible. The Court’s decision in this case does not shock the
conscience.

Appellant alleges that the Court relied on outside evidence which lead it to harbor a bias that the AASI and other commonly
employed psychological tests were unreliable and not entitled to any weight. Appellant alleges that if the Court had found the AASI
and other commonly employed psychological tests reliable, it would have given greater weight to the testimony of Gentile. The only
test administered by Gentile relevant to a mental abnormality determination was the AASI. (TT 74) The MMPI was used to measure
general mental health status. (TT 76) The Static 99 and SVR 20 are risk assessment tools. (TT 77) Mr. Gentile testified that the
AASI does not address the types of images Appellant generated or consider Appellant’s area of expressed interest as a deviant
category: teenage girls between the ages of thirteen and seventeen. (TT 91-92) 

Gentile testified that “it [the specifics that Appellant would be necessarily aroused to] really aren’t determined by the AASI…
but that’s all we have right now. It’s used in treatment. It helps me. It’s not the best, but it’s what we have.” (TT 94) Based on
Gentile’s testimony, the Court need not rely on outside evidence in order to disregard the AASI as it related to a determination of
mental abnormality. Gentile conceded that the AASI was not necessarily reliable as a diagnostic tool in this specific context; there-
fore, the court did not abuse its discretion when it found the AASI results to be unconvincing when considered in comparison to
significant evidence to the contrary.

Appellant alleges that he was prejudiced by false victim impact statements, specifically one in which a victim claimed that
Defendant attempted to arrange a meeting with her. The Court asked for clarification on this issue and the record clearly indicates
that Appellant never attempted to meet in-person with any victims. (TT 55) The validity of this victim statement was discussed in
detail. (TT 53-56) Although one victim did allege that Appellant sought a physical meeting, evidence was insufficient to prosecute
on this charge. (TT 55) The testimony at trial does not support Appellant’s position that the Court accepted any “misrepresenta-
tions” that Appellant attempted to arrange a meeting with any of the victims.

Appellant contends that the court erred by not considering Appellant’s character letters as evidence contrary to the SVP clas-
sification. The Court found that the neighbors did not possess the necessary credentials for expert qualification: “I don’t think the
neighbors qualify as experts; and, therefore, their opinions on whether or not they believe he would be a sexually violent predator
would [not]5 be relevant to that portion of the hearing.” (TT 167-168) Evidence of Appellant’s good character is not relevant to SVP
classification in accordance with the statutory criteria. 42 PS § 9799.24. Therefore, the letters can only establish Appellant’s good
character in the context of sentencing, not SVP classification. Appellant’s claim that the Court erred by not considering Appellant’s
character letters is without merit.

Next, Appellant argues that “the statute (42 PS § 9795.4)6 is unconstitutionally void vague for vagueness and overbroad.”
Therefore, the application of the statute would violate Appellant’s due process under the Pennsylvania and U.S. Constitutions. A
statute will be found unconstitutional only if it clearly, palpably and plainly violates constitutional rights. Under well-settled prin-
ciples of law, there is a strong presumption that legislative enactments do not violate the Constitution. Further, a heavy burden of
persuasion rests upon one who questions the constitutionality of an Act. Commonwealth v. Long, 831 A.2d 737, 743 (Pa. Super.
2003).

With regard to a challenge that a statute is unconstitutionally vague, our Supreme Court stated: 

A statute may be deemed to be unconstitutionally vague if it fails in its definiteness or adequacy of statutory expression.
This void-for-vagueness doctrine, as it is known, implicates due process notions that a statute must provide reasonable
standards by which a person may gauge his future conduct, i.e., notice and warning.

Commonwealth v. Ludwig, 874 A.2d 623, 628 (Pa. 2005). While Appellant fails to specify in what aspect the statute is unconstitu-
tionally vague, we infer by reference to Gentile’s testimony that Appellant is arguing the criteria used to determine whether an
accused is a SVP are unclear. See 42 PS § 9799.24. Any finding that the factors contained in 42 PS § 9799.24 are unconstitutional
must be premised upon “credible record evidence that the enumerated criteria [are] non-predicative.” Commonwealth v. Williams,
832 A.2d 962, 984 (2003) (Williams II).

Appellant’s argument is without merit. Appellant’s expert testified that the SVP criteria classify many individuals that do not
fit into that category with others who are clear-cut predatory individuals. (TT 95-96) Gentile did not offer facts in support of this
position, and as a result Appellant asks the Court to accept this statement in a vacuum. Such testimony does not demonstrate that
the § 9799.24 assessment factors are “non-predicative.” See Williams II, supra at 984. Consequently, Appellant’s void for vague-
ness challenge fails.

Appellant next alleges that SVP classification constitutes cruel and unusual punishment under the Eighth Amendment of the
U.S. Constitution. The U.S. Supreme Court applies a two-pronged test when determining if a statute is penal in nature: whether the
legislature’s intent was to impose punishment, and if not, whether the statutory scheme is nonetheless so punitive either in
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purpose or effect as to negate the legislature’s non-punitive intent. See Allen v. Illinois, 478 U.S. 364, 368-69 (1986) (analyzing state
legislation).

The Appellant’s claim that SVP classification amounts to cruel and unusual punishment is without merit. The Supreme Court
of Pennsylvania has analyzed Megan’s Law II7 and found that its registration, notification, and counseling provisions constitute
non-punitive, regulatory measures supporting a legitimate governmental purpose. Williams II, supra at 986. Appellant has not
distinguished SVP from Megan’s law as it relates to the provisions noted above and this Court finds the requirements substantially
similar. Therefore, in reliance upon Williams II, this Court rejects Appellant’s argument that SVP classification constitutes cruel
and unusual punishment.

Penultimately, Appellant argues that the Court never entered an order designating him as a SVP. Therefore, any determination
that Appellant is a SVP is illegal. Appellant, however, is incorrect. As the transcript reflects, the Court entered a verbal order
designating Appellant as a SVP: Appellant “meets the criteria of Paraphilia, NOS and there is no dispute over whether or not that
was predatory … I would find that he does meet the criteria in this case.” (TT 166) Following this determination, the Court
proceeded to sentencing and explained the requirements for compliance with the sentence to Appellant. During this discussion the
Appellant acknowledged that he understood the sentence and specifically his registration obligations as a SVP. (TT 185) The record
does include Appellant’s signature on the Notification of Requirements of Registration of Sexual Offenders, paragraph 4iii of which
contains notification of his designation as a SVP. The Appellant also signed Charge Specific Special Conditions of probation which
contain notification of his designation as a SVP. This form was also signed by the Court and incorporated into the record. Taken as
a whole, Appellant was well aware of his judicially-determined status as a SVP and his claim that the Court never entered such an
order lacks merit.

Lastly, Appellant contends that the Court erred by not holding a hearing on Appellant’s post-sentence motions or giving
Appellant an opportunity to amend his post-sentence motions once he received the transcript of the SVP hearing. First, there is no
evidence in the record that Appellant tried to amend his Post Sentence Motion and was denied. Second, while Appellant is entitled
to make a Post Sentence Motion, he is not guaranteed a hearing on the Post Sentence Motion. Pa.R.Crim.P. 720(B)(1)(a). The Court
determines whether a hearing or argument on the motion is required. Pa.R.Crim.P. 720(B)(2)(b). In the case sub judice, this Court
determined that Appellant pled his claims in the post-sentence motion such that the Court could dispose of the motion without a
hearing. Appellant raised the same issues on appeal and, as explained herein, this Court determined them to be without merit.
Hence, Appellant has suffered no harm. Therefore, the Court did not err when it decided not to grant a hearing on Appellant’s post-
sentence motions.

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Respectively: 18 PS § 6318(a)(4), 18 PS § 7512(a), 18 PS § 6318(a)(5), 18 PS § 6312(d)(1).
2 42 Pa.C.S.A. § 9795.4 (herein after 42 P.S. § 9799.24).
3 Paraphilia NOS is a General Diagnostic and Statistical Manual of Mental Disorders (DSM IV) classification category that is used
for types of paraphilia that are less frequently encountered, but are still considered chronic or lifelong conditions. (TT 41, 56)
4 Diagnosis and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (2000).
5 Due to an error in transcription the word “not” was omitted from the final transcript.
6 The statute Appellant alleges is unconstitutional is actually 42 P.S. § 9799.24.
7 See 42 PS § 9799.4(a), 9799.14(b)(2).

Commonwealth of Pennsylvania v.
Walter Henry Harris

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Jury Instruction—Defendant Testimony at Trial

No. CC 200504715. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Sasinoski, J.—June 11, 2013.

OPINION
After a jury trial on January 12, 2006 the Appellant, Walter Henry Harris was convicted of Third Degree Murder. The Appellant

was sentenced to 16 to 40 years on March 1, 2006 and given credit for time served. The sentence was in the standard range of the
Sentencing Guidelines. On March 6, 2006 Appellant filed a pro se “Motion for the Modification/Reduction of Sentence” which was
denied by operation of law on July 6, 2006. The Court then appointed Kenneth Snarey, Esq. to represent the Appellant. Mr. Snarey
filed an Appeal to the Superior Court. The Superior Court reversed the denial of Appellant’s post sentencing motions and remanded
for the filing of counseled post-sentence motions, nunc pro tunc. Commonwealth v Harris, 959 A2d 461 (Pa. Superior, 2008)

Attorney Snarey filed timely post-sentence motions on July 21, 2009. These motions were denied by operation of law on
December 3, 2008. The Appellant took a timely appeal, which raised three (3) issues:

1. Whether Defendant’s conviction for Third-Degree Murder is not supported by sufficient evidence to sustain a finding
that he possessed the requisite state of mind to commit said offense?

2. Whether Defendant’s conviction for Third-Degree Murder is against the weight of the evidence that Defendant did not
possess the requisite state of mind to commit said offense?
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3. Whether Attorney Elash was ineffective- in violation of Article 1, Section 9 of the Pennsylvania Constitution and the Sixth and
Fourteenth Amendment to the United States Constitution- for failing to request a continuance to investigate the criminal record
of Dwight Sweeney and/or impeach Dwight Sweeney with his criminal record where, at the time of trial, Mr. Sweeney was serv-
ing an unexpired term of probation on one case (CC200313061) and had charges pending in another case (CC200510338).1

On March 30, 2010 in a Memorandum Opinion, the Superior Court affirmed Defendant’s judgment of sentence, finding the first
two issues meritless, but denied the third issue because it should have been raised in a PCRA Petition after the defendant’s appeal
rights were exhausted. Commonwealth v Harris, 2061 WDA 2008, (Superior Court, 2010).

On June 9, 2011 petitioner filed a timely PCRA petition raising two (2) issues for consideration.

1. Trial counsel was ineffective for failing to request a no-adverse inference jury charge after defendant did not testify at
trial, and that post sentencing motion counsel was ineffective for failing to raise this claim.

2. Trial counsel was ineffective for improperly advising defendant not to testify at his trial; defendant desired to testify,
but was improperly told by trial counsel that his prior record, which did not include crimen falsi convictions, could be
raised before the jury. Moreover, post sentencing motion counsel was ineffective for failing to raise his claim.

In response to the first issue raised by the petitioner, he must be able to “establish that he suffered prejudice as a result of coun-
sel’s failure to act to such a degree that absent counsel’s error the outcome of the verdict would have been different.”
Commonwealth v. Thompson, 674 A.2d 217 (Pa. 1996); see Commonwealth v. Howard, 645 A.2d 1300 (Pa. 1994). Accordingly, the
failure to request a no-adverse inference charge is not per se prejudicial. Commonwealth v. Stanley, 830 A.2d 1021, 1026 (Pa. 2003).

Here, petitioner’s counsel implemented a trial strategy of conceding to the Commonwealth’s evidence, and arguing instead that
their client’s actions were grossly negligent and consistent with involuntary manslaughter rather than a murder charge. A conse-
quence of this trial tactic is that the jury may take much of the Commonwealth’s evidence as credible, the jury was then left to
determine the state of mind of the accused. Petitioner contends that because the no-adverse inference charge was not given
coupled with the fact that he presented “virtually no defense witnesses,” it was likely the jury drew inferences that he fired the
AK-47 for less than a legitimate reason.

In his appeal, the Petitioner specifically claims that he, “(Defendant) clearly suffered prejudice by Trial Counsel’s failure to
request the instruction since the jury was presented with virtually no defense witnesses (other than Jarrett) on behalf of Defendant,
versus that of fourteen Commonwealth witnesses, and even Defendant’s own statement to police, …”2 This argument doesn’t take
into account that the jury was instructed that the trial Court informed the jury in its reading the charges that a person accused of a
crime is not required to present any evidence or prove or disprove anything; and then the jury must not decide the case on which
side presented the most witnesses or the greater amount of evidence, but rather which witnesses to believe. (N.T. pp. 316-324)

The fact that the verdict seems to be supported by the evidence, leads to the conclusion that the petitioner has failed to meet
his burden of demonstrating that he was prejudiced by trial counsel’s failure to request the no-adverse inference charge.

The second issue raised by the petitioner is that his trial counsel was ineffective for improperly advising him not to testify in
his trial. In Commonwealth v. O’Bidos, 849 A.2d 243 (Pa. Super. 2004) the Superior Court reasoned:

The decision to testify on one’s own behalf is ultimately to be made by the accused after full consultation with counsel.
In order to support a claim that counsel was ineffective for failing to call the appellant to the stand, the appellant must
demonstrate either that (1) counsel interfered with his client’s freedom to testify, or (2) counsel gave specific advice so
unreasonable as to vitiate a knowing and intelligent decision by the client not to testify in his own behalf. Counsel is not
ineffective where counsel’s decision to not call the defendant was reasonable.

Here, it is clearly shown that the petitioner’s counsel neither interfered with his freedom to testify, nor did petitioner’s counsel
give any unreasonable advice. First, a full colloquy was conducted in which the petitioner asserted that he understood that it was
his decision not to testify, and that even if he didn’t agree with his counsel’s advice, he understood that the final decision as far as
testifying was concerned was his to make. (N.T. pp. 248-251). Thus petitioner invoked his right to remain silent, and appeared to
knowingly, intelligently, and voluntarily waive his right to testify on his own behalf. Second, John Elash, Esquire and Kenneth
Snarey, Esquire, both of whom previously represented the petitioner, believed that the decision for the petitioner not to testify was
a strategic one. (See Amended Petition pursuant to the Post Conviction Relief Act p. 12) The Superior Court stated:

Where counsel has made a strategic decision after a thorough investigation o law and facts, it is virtually unchal-
lengeable strategic choices made following a less than complete investigation are reasonable precisely to the extent that
reasonable professional judgment supports the limitation of the investigation. As noted, an evaluation of counsel’s
performance is highly deferential, and the unreasonableness of counsel’s decisions cannot be based upon the distorting
effects of hindsight. Commonwealth v. Thomas, 783 A.2d 328, 333-34 (Pa. Super. 2001) (citations omitted)

Here, the petitioner argues that his right to testify was improperly interfered with by his counsel’s advice that his prior record
would be used against him upon testifying at trial, when, in fact, he had no prior crimen falsi convictions. This argument is not
completely unsupported by any evidence on record, nor was it conceded by John Elash, Esquire when he met with PCRA counsel.
Furthermore, if petitioner’s counsel had not made the strategic decision for petitioner not to testify he would have seemed less
credible to the jury had he contradicted his previously admitted audio-taped statement to police. He also would have faced ques-
tioning from the prosecution regarding carrying the murder weapon under a light blue sheet into the apartment. In short, there
seems to be very little, if any advantage to the petitioner taking the stand to testify. Petitioner went on the record as agreeing with
consenting to his counsel’s strategic decision for him not to testify, while being fully aware of his right to testify on his own behalf
if he desired to do so.

In conclusion, the Petitioner’s choice not to testify and his trial council’s decision not to highlight that fact by giving an addi-
tional charge to the jury did not violate the Petitioner’s right to effective assistance of counsel.

For these reasons, the Petitioner’s appeal should be denied.

1 “1925(b) Concise Statement of Matter Complained of on Appeal filed by Ken Snarey, Esq. October 6, 2008.
2 Commonwealth v. Walter Harris, “Concise Statement of Matters Complained of on Appeal, Pursuant to Ra. R.A.P. 1925(b) p. 5.
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Andrew Hrishenko v.
Laura Coombs

Defamation

No. GD 11-20063. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—June 19, 2013.

OPINION
Plaintiff Andrew Hrishenko has appealed to the Superior Court of Pennsylvania from my decision to dismiss his defamation and

invasion of privacy lawsuit against defendant Laura Coombs. In compliance with Pennsylvania Rule of Appellate Procedure No.
1925(a), this Opinion provides the reasons for that decision.

In May of 2011, Mr. Hrishenko was serving as an elected member of the Franklin Park Borough Council and seeking to be
renominated as the Republican Party’s candidate in the primary election of May 17, 2011. Ms. Coombs also was seeking to be
nominated as the Republican Party’s candidate for the same position. Shortly before election day, Ms. Coombs distributed two
different writings to voters that were critical of Mr. Hrishenko.

The writings accused Mr. Hrishenko of:

1. using “…the media to make repeated allegations against other members of Council and other municipal support staff,
consistently providing false and misleading information. After looking into these allegations, State and County Officials
dismissed them as petty politics….”;

2. “…costing the Borough’s taxpayers over $33,000 in legal defense fees, with no resolution in sight” by pursuing a
“…multi-year lawsuit against the Borough and Franklin Park Nursery…”;

3. choosing a “friend” and a “work associate” as applicants for the Engineer’s position.

Complaint, Exhibits A and B.

Mr. Hrishenko began this lawsuit against Ms. Coombs by filing a praecipe for writ of summons in October of 2011. Then, in
January of 2012, Mr. Hrishenko filed a complaint that averred the writings Ms. Coombs distributed to voters had defamed him and
invaded his privacy. In February of 2013, Ms. Coombs filed a motion for judgment on the pleadings. In April of 2013, I granted the
motion and ordered Mr. Hrishenko’s lawsuit dismissed with prejudice. Mr. Hrishenko filed a timely notice of appeal to the Superior
Court and a concise statement of errors complained of on appeal (“concise statement” hereinafter).

Mr. Hrishenko first claims that I made an error by not recognizing that the accusations made by Ms. Coombs constitute defama-
tion per se. Specifically, he argues that the accusations about providing false information and costing Borough taxpayers $33,000
in legal defense fees are defamation per se. See concise statement, ¶ no. 1. Defamation per se are words imputing a criminal
offense, loathsome disease, business misconduct or serious sexual misconduct. See Clemente v Espinosa, 749 F. Supp 672 at 677
(E.D. Pa. 1990).

Mr. Hrishenko argues the accusation that he provided false information to State and County Officials, who dismissed it as petty
politics, is defamation per se because it imputes a criminal offense to him. In determining whether a communication is defamatory,
judges should interpret the communication the way it would be interpreted by the average person who received it. See Maier v
Maretti, 448 Pa. Super 276, 671 A.2d 701 (1995). Contrary to Mr. Hrishenko’s argument, the average person receiving the commu-
nication from Ms. Coombs would not impute a criminal offense to him. Ms. Coombs said Mr. Hrishenko provided false information
to “the media,” and she implies he also provided false information to “State and County Officials.” Ms. Combs clearly did not say
Mr. Hrishenko provided false information under oath (which could be the crime of perjury) or that he provided it to the police. The
average voter would interpret this as Mr. Hrishenko giving false information about other Borough Council members to news media
reporters and someone such as a County Councilperson, State Representative or Republican County chairperson, which is not a
criminal offense. The idea that the Officials dismissed this as petty politics adds nothing to Mr. Hrishenko’s argument, as the average
voter does not equate petty politics with criminal offenses. The average voter probably perceived this as a typical conflict between
lawmakers resulting in gridlock that prevents the enactment of legislation.

Mr. Hrishenko also seems to argue the accusation that he cost taxpayers $33,000 in legal defense fees is defamation per se
because it imputes business misconduct. However, only if the statement ascribes conduct, characteristics or a condition that is
peculiarly harmful to Mr. Hrishenko’s fitness for the conduct of his public office would it impute business misconduct to him. See
RESTATEMENT (SECOND) OF TORTS, §573 (1977), Comment C. Pursuing a lawsuit against the Borough and a Nursery that cost
over $33,000 to defend is not conduct that is peculiarly harmful to Mr. Hrishenko’s fitness to be on Borough Council. At worst the
average voter might see such conduct as unwise, but not something particularly harmful to his fitness to be on Borough Council.
Therefore, I did not make an error by determining the accusations are not defamation per se.

Mr. Hrishenko also claims that I made an error by determining the accusations were not capable of a defamatory meaning. See
concise statement, ¶ no. 1. To be defamatory, a statement must involve the idea of disgrace. See Vitteck v Washington Broadcasting
Co., 256 Pa. Super 427 at 432, 389 A.2d 1197 at 1200 (citing Prosser, Law of Torts, 4th Ed., Sec. 111, p. 739). While the three accu-
sations against Mr. Hrishenko made by Ms. Coombs could persuade someone not to vote for Mr. Hrishenko, none involve disgrace.
They are not statements that could be interpreted to mean Mr. Hrishenko stole from the Borough (see Reed v. Pray, 53 A.3d 134
(Pa. Cmwlth, 2012) or ran an animal auction facility where animals were observed to be near death and eating their own vomit (see
Zartman v Lehigh County Humane Society, 333 Pa. Super. 245, 482 A.2d 266 (1984). The accusations made against Mr. Hrishenko
were negative, but that does not make them defamatory, particularly in the context of a campaign for public office, where robust
and wide-open debate on public issues is afforded “the broadest protection” by the First Amendment to the United States
Constitution. Commonwealth v Wadzinski, 492 Pa. 35, 44, 422 A.2d 124, 129 (1980) quoting Buckley v Valeo, 424 U.S. 1, 14, 96 S.
Ct. 612, 632, 46 L. Ed. 2d 659 (1976) and citing New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L.Ed.2d 686 (1964).
Therefore, I did not make an error by determing the accusations are not capable of a defamatory meaning.

Mr. Hrishenko claims that I made another error by dismissing the count in the complaint for invasion of privacy. He avers that
dismissing the invasion of privacy count “based on the issue of lack of defamatory meaning…” was erroneous. Concise statement,
¶ no. 2. While I provide no reason for dismissal of the invasion of privacy count in the April 9, 2013 Order, I do refer to docket
number GD 12-8371, 10/29/2013 Order of Court, for a partial explanation. At docket no. GD 12-8371, Mr. Hrishenko, premised
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on the same two writings, made similar defamation and invasion of privacy claims against different defendants.1 Contrary to
Mr. Hrishenko’s assertion that my reason for dismissal was lack of defamatory meaning, my 10/29/2012 Order at docket num-
ber GD 12-8371 dismissed the nearly identical invasion of privacy count in that lawsuit because the accusations in the writings
are matters of public concern that are not highly offensive. In providing this explanation, I cited the case of Rush v. Philadelphia
Newspapers, Inc., 732 A.2d 648 (Pa. Super. 1999). The Superior Court in that case decided that the Plaintiffs, a Philadelphia School
Board member and her husband, who had a contract to provide vending services to Philadelphia’s Schools, could not claim a news-
paper article that said they benefitted from political patronage invaded their privacy. The Superior Court’s reason was that the
elements of the tort of false light-invasion of privacy are “publicity, given to private facts, which would be highly offensive to a
reasonable person and which are not of legitimate concern to the public.” Id., p. 654 (quoting Curran v. Children’s Serv. Ctr. Of
Wyoming County, Inc., 396 Pa. Super 29, 578 A.2d 8, 12 (1990)). Since the accusations made by Ms. Coombs are of legitimate
concern to the public and are not highly offensive, I made no error in dismissing the count for invasion of privacy in Mr.
Hrishenko’s lawsuit.

Mr. Hrishenko additionally claims that dismissing the lawsuit was an error because the same issues were raised in preliminary
objections that were overruled by another Judge of the Court of Common Pleas of Allegheny County. See concise statement, ¶ no. 3.
Mr. Hrishenko is correct that the Honorable Joseph James overruled Ms. Coombs’ preliminary objections to the complaint, how-
ever his assertion that the same issues were involved is incorrect. The preliminary objections overruled by Judge James, rather
than addressing the lack of defamatory meaning or public concern with Ms. Coombs’ accusations, argued that Mr. Hrishenko
improperly pled the reckless disregard of the truth element that is necessary for a defamation claim by a public figure. See
Preliminary Objections to the Complaint and Brief filed by Ms. Coombs on March 12, 2012.

Even if Judge James had decided the same issue when he overruled the preliminary objections, I was not bound by the “coor-
dinate jurisdiction rule” to follow his ruling. While this rule prohibits judges of coordinate jurisdictions sitting in the same case
from overruling each other’s decisions (see Commonwealth v. Starr, 541 Pa. 564, 664 A.2d 1326 (1995)), the rule does not apply
when the motion presented to the second judge is a different motion than the one presented to the first judge. See Gerrow v John
Royle & Sons, 572 Pa. 134, 813 A.2d 778 (2002). In fact, the Superior and Commonwealth Courts of Pennsylvania have specifically
determined that a decision on a motion for judgment on the pleadings may be inconsistent with a decision on preliminary objec-
tions. See DiAndrea v Reliance Sav. & Loan Assoc., 310 Pa. Super. 537, 456 A.2d 1066 (1983) and Koresko v Farley, 844 A.2d 607
(Cmwlth. Pa. 2004). Therefore, I was not bound to follow Judge James’ decision and made no error by not doing so.2

BY THE COURT:
/s/Hertzberg, J.

1 Docket number GD 12-8371 in the Court of Common Pleas of Allegheny County is entitled Andrew Hrishenko, Plaintiff v.
Concerned Citizens of Franklin Park, Jane Hopey, Marianne Stearns and Betty G. Dietz, also known as Betty Gail Dietz.
2 In the concise statement, Mr. Hrishenko makes three insignificant additional claims of error. In ¶ no. 4, he claims I erroneously
dismissed a count in the complaint for intentional infliction of emotion distress, but this is impossible since there is no such count
in the complaint. He claims in ¶ no. 5 that my order sustaining the preliminary objections at case no. GD 12-8371 cannot serve as
a precedent because it is not a final decision, but I only used it for an explanation of the reasons I granted Ms. Coombs’ motion for
judgment on the pleadings. I do not rely on it as a binding precedent. Finally, in ¶ no. 8, he claims disposition of Ms. Coombs’ motion
for judgment on the pleadings should have been assigned to Judge James, since he previously handled the preliminary objections.
Among many reasons why this claim lacks merit is that Mr. Hrishenko failed to raise this issue on the record before I decided the
motion for judgment on the pleadings.

Commonwealth of Pennsylvania v.
Stacey Detwiler

Criminal Appeal—Sufficiency—
Intimidation of Witnesses

No. CC 201208983. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—June 7, 2013.

OPINION
The Defendant, Stacey Detwiler, was charged with one (1) count each of Intimidation of Witnesses or Victims1 and Criminal

Conspiracy (to Commit Witness Intimidation)2. On November 8, 2012, the Defendant proceeded to a bench trial and was convicted
of Witness Intimidation. She was acquitted of the Criminal Conspiracy charge. On January 23, 2013, the Defendant was sentenced
to 3 1/2 to 7 years in prison.

On February 23, 2013, a Notice of Appeal was filed. In a Concise Statement of Matters Complained of on Appeal, the Defendant
complains that the evidence introduced at trial was insufficient to sustain a conviction.

As to the Defendant’s claim of insufficient evidence:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt.... When reviewing a sufficiency claim the court is required to view the evidence in the light
most favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa. Super. 2003) quoting Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000)
(citations omitted).
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Under 18 Pa.C.S. § 4952:

(a) Offense defined.-- A person commits an offense if, with the intent to or with the knowledge that his conduct will
obstruct, impede, impair, prevent or interfere with the administration of criminal justice, he intimidates or attempts
to intimidate any witness or victim to:

***

(3) Withhold any testimony, information, document or thing relating to the commission of a crime from any law
enforcement officer, prosecuting official or judge.

(4) Give any false or misleading information or testimony or refrain from giving any testimony, information, document
or thing, relating to the commission of a crime, to an attorney representing a criminal defendant.

(5) Elude, evade or ignore any request to appear or legal process summoning him to appear to testify or supply
evidence.

(6) Absent himself from any proceeding or investigation to which he has been legally summoned.

(b) Grading.--

(1) The offense is a felony of the degree indicated in paragraphs (2) through (4) if:

***

(2) The offense is a felony of the first degree if a felony of the first degree or murder in the first or second degree
was charged in the case in which the actor sought to influence or intimidate a witness or victim as specified in this
subsection.

Julian Bryant was charged with Aggravated Assault and Criminal Attempt (Homicide). Tammy Mauro was to testify against
Bryant in his trial on June 11, 2012. The Defendant, in the instant case, Stacey Detwiler, is Bryant’s mother.

Mauro testified that on the morning of June 11, 2012, she was sitting on her couch talking with her children. The main, front
door of her home was open, but the screen door was not. The Defendant, Detwiler, came up onto Mauro’s porch, opened the screen
door and said “knock-knock”. The Defendant asked Mauro if she was going to Court that day to testify against her son, Bryant.
When Mauro said that she was going to testify, the Defendant left the porch, got into a waiting car, and was driven away by her
daughter.

Mauro testified that she knew that the Defendant, Stacey Detwiler, was Bryant’s mother, and that she and the Defendant were
not friends. Also, the first time that Mauro and the Defendant had any contact was at Mauro’s doorway on the morning of Bryant’s
trial. Mauro said she was scared by the encounter: “Because I have other children and I know how it is to testify against somebody
that lives in your neighborhood, what will happen after the fact.” (Trial Transcript at page 17)

Based on the above, the evidence introduced by the Commonwealth was sufficient to support a conviction in this case.
Commonwealth v. Heidnik, 587 A.2d 687, 689 (Pa. 1991); Commonwealth v. Collington, 615 A.2d 769 (Pa.Super. 1992). Therefore,
the Defendant’s Judgment of Sentence must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: June 7, 2013

1 18 Pa.C.S. § 49S2(a) and (b)
2 18 Pa.C.S. § 903(a)(1)

Commonwealth of Pennsylvania v.
Lawrence Jones

Criminal Appeal—Guilty Plea—Megan’s Law—Collateral Consequences

No. CC 201111852. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—July 23, 2013.

OPINION
Defendant initially appeared before this Court on March 5, 2012, and entered a negotiated plea in which the Commonwealth

withdrew the statutory sexual assault charge and amended the information to one count of indecent assault and one count of
corruption of the morals of minors, at CC 201111852. Defendant was sentenced to a two year period of probation at count one.

This appeal arises as a result of the Adam Walsh Act (42 Pa.C.S.A. §9799.10 – 9799.41) which became effective on December 1,
2012, after the defendant’s plea and sentencing. Defendant’s claim was initially raised as a Post Conviction Relief Act Petition and
after consideration of defendant’s Amended Petition along with Commonwealth’s Answer, this court denied said Petition. This
timely appeal followed.

In his Concise Statement of Matters Complained of on Appeal, defendant raises two issues, asking:
a. Whether the trial court erred in dismissing the Defendant’s Petition when the Commonwealth seeks to require the Defendant

to register as a sex offender based on a statute that was not in effect at the time of the plea and said statute increases the punish-
ment for the offense?

b. Whether the trial court erred by refusing to rescind the plea when the Commonwealth has violated the agreement by imper-
missibly adding sex offense registration as a further penalty that was not contemplated by the parties?
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In its Answer to Defendant’s Amended Petition, Commonwealth argued that the reporting requirements are a collateral conse-
quence to the plea that was entered by defendant and that the reporting requirement is not punitive in nature citing the
Pennsylvania Supreme Court in Commonwealth v. Leiding, 956 A.2d, 399 (Pa. 2008) as follows:

In Gomer Williams and Lee, we established that the registration requirements of Megan’s Law are not punitive. The
logical extension of these holdings is that the registration requirements of Megan’s Law are collateral, not direct, conse-
quences of conviction. To the extent that there was any confusion following those decisions that the registration require-
ments of Megan’s Law are collateral and not direct consequences of a plea or other conviction, we settle the issue here:
such requirements are collateral consequences and, as such, a defendant’s lack of knowledge of these collateral conse-
quences to his or her pleading guilty or nolo contendere fails to undermine the validity of the plea.” Commonwealth v.
Leidig, 598 Pa. at 222, 956 A.2d at 406. See also Commonwealth v. Benner, 853 A.2d 1068 (PA. Super. 2004) (Guilty plea
was not invalid on the basis that defendant was not warned of registration requirement, and Megan’s Law II requiring
lifetime registration was not ex post facto as applied to defendant). See Commonwealth v. Williams, 574 Pa. 487, 832 A.2d
962 (2003); Commonwealth v. Lee, 594 Pa. 266, 935 A.2d 865 (2007).

Commonwealth’s Answer, p. 13

Additionally, in Commonwealth v. Lee, supra., the Supreme Court, regarding a renewed attack on Megan’s Law II, held:

The number of arguments raised by Appellees tends to obscure that Appellees succeed only if we accept the premise,
which we have all but categorically rejected in our prior cases, that the registration, notification, and counseling provi-
sions of Megan’s Law II are punitive in the constitutional sense, thus requiring observance of all the due process protec-
tions that attend criminal prosecution, especially those identified by the United States Supreme Court’s decision in
Apprendi.

Commonwealth v. Lee, 594 Pa. at 290, 935 A.2d at 880.

This court agreed with the Commonwealth’s argument that the current attacks on the Adam Walsh Act mirror the same argu-
ments that were presented against Megan’s Law. As a result, this court denied defendant’s Petition for Relief.

As of the writing of this Trial Court Opinion, there is no recent decision by the Superior Court examining this issue and this
court has relied on precedent prior to the Adam Walsh Act for guidance.

July 23, 2013

Commonwealth of Pennsylvania v.
Jon Lee

Criminal Appeal—Evidence—Interlocutory Appeal—Transfer Jurisdiction to Juvenile Court

No. CC 201210514. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—August 14, 2013.

MEMORANDUM OPINION
The defendant, Jon Lee, has filed with this Court a Petition for Leave to File Interlocutory Appeal Nunc Pro Tunc; an

Application to Amend Interlocutory June 27, 2013 Order to Include Language Listed in 42 Pa. C.S. § 702(b); and a Petition for
Permission to Appeal. For the reasons that follow, this Court will GRANT the Petition for Leave to File Interlocutory Appeal Nunc
Pro Tunc, but will DENY the Application to Amend Interlocutory Order and the Petition for Permission to Appeal.

Turning first to the Petition for Leave to File Interlocutory Appeal Nunc Pro Tunc, the defendant contends that this Court’s June
27, 2013 Order was not served on his counsel. The docket sheets do indicate that although that Order was dated June 27, 2013, it
was not filed in the Department of Court Records until July 1, 2013. Moreover, there is no indication in the dockets that that Order
was ever served on defense counsel. Accordingly, this Court accepts counsel’s representation that the Order was never served on
him and finds that this constitutes a breakdown in the system and will granting the defendant’s request to file the remaining two
Petitions. The Court will now address those Petitions on their merits. As they both involve the same request: that the defendant be
permitted to file an interlocutory appeal from this Court’s denial of the Motion to Transfer Jurisdiction, they will be addressed
together.

The defendant seeks leave to file interlocutory appeal pursuant to Pa Rule of Appellate Procedure 1311 and 42 Pa. C.S. § 702.
§ 702 permits an appeal when the Court issuing the Order is “ ... of the opinion that such order involves a controlling question of
law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially
advance the ultimate termination of the matter ... ” 42 Pa. C.S.A. § 702. The defendant contends that there are four questions of law
he wishes to raise in his appeal. They are as follows:

(a) Did trial court abuse its discretion when it accepted Dr. Wright as an expert because the Commonwealth failed to
prove that he had the necessary education, training or experience to provide an opinion as to whether Mr. Lee was
amenable to treatment in the juvenile system;

(b) Did the Court abuse its discretion when it denied the Petition to transfer where the defense’s evidence proved that the
public interest would be served by transferring the case from criminal proceedings and was counted only by the
Commonwealth’s expert whose testimony was not entitled to any weight as a result of his bias and partiality;

(c) Did the Court commit error when it denied Mr. Lee’s Pennsylvania and Federal Constitutional right to compel the
presence of a material witness at a hearing on a Petition to transfer from criminal proceedings where Mr. Lee intended
to call that witness to establish that the fact who is listed in 42 Pa. C.S. 6355 weighing in his favor such that the public
interest would be served by the transfer; and
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(d) Did the Court commit error when restricted Mr. Lee’s right to question his expert witness on the ground that he had
not provided a report to the Commonwealth when the Commonwealth never filed a Motion for Discovery and the Court
never ordered that a report be produced.

Because none of these claims meet the criteria set forth in section 702, the Petitions will be denied. None of these issues pres-
ents controlling questions of law. Rather, they each involve the application of well established principles of law to disputed facts.
It is with this Court’s factual findings that the defendant has a dispute; not with the application of the law. They involve eviden-
tiary rulings made during the course of the hearing or challenge this Court’s factual findings.

“The purpose of the interlocutory procedure rule to secure immediate appellate review is not designed to encourage or authorize
the wholesale appeal of difficult issues when appellate review would be better served by having all issues that are raised in a trial
initially reviewed by the trial court and then subject to one review if necessary. Kaiser v. Meinzer, 272 Pa.Super. 207, 414 A.2d 1080,
1086-1087 (1979), appeal denied, 498 Pa. 136, 445 A.2d 104 (1982).” Kensey v. Kensey, 877 A.2d 1284, 1287 (Pa. Super. 2005). The
immediate appellate review of evidentiary decisions or factual determinations, such as the ones defendant wishes to challenge
here, is not appropriate. Accordingly, defendant’s request that this Court certify its June 27, 2013 Order for interlocutory appeal
and for permission to appeal, is DENIED.

BY THE COURT:
/s/Manning, A.J.

Date: August 14, 2013

Commonwealth of Pennsylvania v.
Craig Henry

Criminal Appeal—PCRA—Miller v. Alabama—Mandatory Life Sentence for Juvenile Defendant—Defendant Aged 22

No. CC 198300831, 198301205. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—August 7, 2013.

OPINION
This is an appeal by Petitioner, Craig Henry, from an order entered on February 14, 2013 dismissing his PCRA Petition without

a hearing. On February 27, 2013 Petitioner filed a Notice of Appeal. On April 24, 2013 an order was entered directing Petitioner to
file a Concise Statement of Matters Complained of on Appeal. On May 13, 2013 Petitioner filed his Concise Statement which sets
forth the following:

“a. Collateral relief on his claims cognizable under the PCRA, where he avers that the mandatory life-without-parole term
to which he was sentenced violates the 8th Amendment of the U.S. Constitution for individuals over age 17 but below age 25.

b. Mandatory life-without-parole violates Articles 5&7 of the Universal Declaration of Human Rights; Article I Section 13
of the PA Constitution; as well as State and Federal Equal Protection Clauses for individuals over 18 but below age 25,
based upon the science and social science findings in Graham v. Florida, 560 U.S. (2010).”

BACKGROUND
This matter arises out of Petitioner’s pro se PCRA Petition filed on August 7, 2012. In his petition Petitioner alleged that he was

currently serving a mandatory sentence of life imprisonment without the possibility of parole for second degree murder. Petitioner
alleged that he was sentenced on February 9, 1984 and that he was 22 years old at the time the offense occurred. Relying on the
United States Supreme Court decision in Miller v. Alabama, 132 S.Ct. 2455 (2012) which was decided on June 25, 2012, Petitioner
alleges that he is entitled to relief pursuant to 42 Pa.C.S.A. § 9543(a)(2)(i) & (ii). Petitioner further alleges that his petition is timely
pursuant to § 9545(b)(1)(iii) in that he is asserting a constitutional right that was recognized by the Supreme Court of the United
States and the Supreme Court of Pennsylvania after the one year time period for filing a PCRA Petition and has been held by the
Court to apply retroactively.

Petitioner alleged that the mandatory life without parole term violates the Eighth Amendment of the United States Constitution;
Article 5 of the Universal Declaration of Human Rights; and, Article I, section 13 of the Pennsylvania Constitution. Specifically,
Petitioner alleges:

“That Petitioner was 22 years old at the time of his offense is of no moment. State and Federal case law involving equal
protection support a conclusion that the circumstances shared between Petitioner and his juvenile counterparts require
that they be treated similarly.” (PCRA Petition, para. 11)

Petitioner asserts that he is entitled to relief as a result of the decision of the United States Supreme Court in Miller v. Alabama,
132 S.Ct. 2455 (2012) which held that a mandatory sentence of life without parole for a juvenile offender under the age of 18 at the
time of the offense violates the Eighth Amendment’s prohibition against cruel and unusual punishment. Miller, supra. at 2460.
Petitioner, while acknowledging that he was 22 years old at the time of his offense, nonetheless argues that, 

“State and Federal case law involving equal protection support a conclusion that the circumstances shared between
Petitioner and his Juvenile counterparts require that they be treated similarly.”

Petitioner also asserts that the mandatory life without parole sentence imposed upon him violates Article 1, §13 of the Pennsylvania
Constitution as well as Article 5 of the Universal Declaration of Human Rights.1

Petitioner’s claim that he entitled to relief under Miller, despite the fact he was 22 years old at time of the offense, was
addressed in the Superior Court’s recent decision of June 28, 2013 in Commonwealth v. Cintora, — A.3rd —, 2013 WL 3270857 (Pa.
Super. 2013) In Cintora, the appellants, who were 22 and 19 years old at the time of the commission of their crimes, were seeking
relief from the mandatory life without parole sentences pursuant to PCRA petitions based on Miller. The Court found that the peti-
tions were untimely because they were not filed within 60 days of the Miller decision pursuant to 42 Pa.C.S.A. §9545(b)(2).
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However, the Court further stated:

“Appellants’ claims also fail to satisfy the requirements necessary for invoking the newly-recognized constitutional right
exception, pursuant to section 9545(b)(1)(iii). In Miller, the Supreme Court of the United States recognized a constitutional
right for juveniles under the age of eighteen, holding that “mandatory life without parole for those under the age of 18 at
the time of their crimes violates the Eighth Amendment’s prohibition against ‘cruel and unusual punishments.’” Miller,
supra at 2460. Here, Appellants Jesus and Oscar were twenty-one and nineteen years old, respectively, when they com-
mitted the underlying crimes, and twenty-two and nineteen years and eleven months old, respectively, when they pled
guilty to second degree murder and the court sentenced them to life imprisonment. Therefore, the holding in Miller
does not create a newly-recognized constitutional right that can serve as the basis for relief for Appellants. See 42
Pa.C.S. § 9545(b)(1)(iii); Miller, supra at 2460

Nonetheless, Appellants, in their second issue, contend that because Miller created a new Eighth Amendment right, that
those whose brains were not fully developed at the time of their crimes are free from mandatory life without parole
sentences, and because research indicates that the human mind does not fully develop or mature until the age of 25, it
would be a violation of equal protection for the courts to treat them or anyone else with an immature brain, as adults.
Thus, they conclude that the holding in Miller should be extended to them as they were under the age of 25 at the time of
the murder and, as such, had immature brains. Appellants’ Briefs at 13–16. However, we need not reach the merits of
Appellants’ argument, as their contention that a newly-recognized constitutional right should be extended to others does
not render their petition timely pursuant to section 9545(b)(1)(iii).

Appellants’ third issue, of “whether mandatory life without parole terms for adults in homicide case violates state and
federal equal protection clauses as well as article 7 of the universal declaration of human rights,” likewise does not merit
our review, as it too cannot evade the timeliness requirements of the PCRA.

In conclusion, Appellants have failed to set forth a viable exception to the time filing requirements of the PCRA.
Accordingly, because Appellants’ petitions are untimely, and do not fall into any of the exceptions enumerated in 42
Pa.C.S. § 9545(b), the PCRA court lacked jurisdiction, and its dismissal of the petitions was proper. Murray, 753 A.2d at
203. Commonwealth v. Cintora, 2013 WL 3270857 (Pa. Super. June 28, 2013)(Emphasis added)

Although the instant petition was filed within 60 days of the decision in Miller, the reasoning in Cintora is applicable.2 The United
States Supreme Court decision in Miller did not create a newly recognized constitutional right that can serve as a basis for relief
for Petitioner who was 22 years old at the time he committed the offense.

Finally, the argument raised by Petitioner that the mandatory life without parole sentence violates Article I, Section 13 of the
Pennsylvania Constitution, which prohibits “cruel punishments,” was not found persuasive by the Pennsylvania Supreme Court in
Commonwealth v. Batts, 66 A. 3rd 286 (2013). In Batts, after considering the arguments that the Pennsylvania Constitution provided
greater protection to juveniles against sentences of life without parole than the U.S. Constitution, the Court stated:

For these reasons, the arguments presented do not persuade us that the Pennsylvania Constitution requires a broader
approach to proportionality vis-á-vis juveniles than is reflected in prevailing United States Supreme Court jurisprudence.
Commonwealth v. Batts, 66 A.3d 286, 299 (Pa. 2013)

In light of all of the foregoing, Petitioner’s PCRA Petition was appropriately dismissed without a hearing.

BY THE COURT:
/s/Todd, J.

1 Article 1, § 13 of the Pennsylvania Constitution provides: “Excessive bail shall not be required, nor excessive fines imposed, nor
cruel punishments inflicted.” Article 5 of the Universal Declaration of Human Rights, adopted by the United Nations General
Assembly in 1948 provides: “No one shall be subjected to torture or to cruel or unusual punishment.”
2 The Court also noted that the Pennsylvania Supreme Court has not yet decided Commonwealth v. Cunningham, 51 A.3d 178 (2012)
addressing the issue of the retroactivity of Miller to an inmate serving a life sentence without parole when the inmate has exhausted
his direct appeal rights and is proceeding under the PCRA.

Commonwealth of Pennsylvania v.
Tom Sims

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Non-Compliance with Conditions

No. CC 200917270. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 11, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on February 13, 2013, following the revocation of his

probation. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore,
the judgment of sentence must be affirmed.

The Defendant was charged with Involuntary Deviate Sexual Intercourse (IDSI),1 Aggravated Indecent Assault,2 Sexual
Assault,3 Endangering the Welfare of a Child,4 Indecent Assault,5 Indecent Assault of a Person Under 136 and Corruption of Minors7

in relation to a series of sexual assaults on a young girl who was being cared for by the Defendant’s family, beginning when she
was 11-years-old and continuing over a six (6) year period. On March 10, 2011, pursuant to a plea agreement with the
Commonwealth, the Defendant pled nolo contendre to Endangering the Welfare of a Child, Indecent Assault of a Person Under 13
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and Corruption of Minors and the remaining charges were withdrawn by the Commonwealth. The Defendant was sentenced to a
term of intermediate punishment of 18 months, followed by eight (8) years of probation. The Defendant was also required to
register as a sex offender for ten (10) years, no contact with the victim or her family and any other special conditions set by the
probation office. No direct appeal was taken.

On February 13, 2013, the Defendant appeared before this Court for a Gagnon II hearing, at which time it was noted that the
Defendant had completely failed to satisfy the conditions of his probation, including failing to submit to drug and alcohol evalua-
tion, failure to submit to a mental health evaluation and failing to submit to a polygraph examination which was required since he
continued to deny his culpability. This Court found the Defendant to be in violation of the conditions of his probation, revoked that
probation and imposed a term of imprisonment of 30 to 60 months. A timely Motion to Reconsider Sentence was filed and was
denied on March 5, 2013. This appeal followed.

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation
is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). Here, the Defendant has challenged both the legality and the length of the sentence.

1. Validity of the Revocation
The revocation of probation is governed by 42 Pa.C.S.A. §9771, which states, in relevant part:

§9771. Modification or revocation of order of probation

…(b) Revocation. – The court may revoke an order of probation upon proof of the violation of specified conditions of the
probation. Upon revocation the sentencing alternatives available to the court shall be the same as were available at the
time of initial sentencing, due consideration being given to the time spent serving the order of probation.

(c) Limitation on sentence of total confinement. – The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) the defendant has been convicted of another crime; or

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or 

(3) such a sentence is essential to vindicate the authority of the court.

42 Pa.C.S.A. §9771.

Pursuant to 42 Pa.C.S.A. §9771, probation may be revoked “upon proof of the violation of specified conditions of the probation.”
42 Pa.C.S.A. §9771(b). Because this Court found that the Defendant was in total non-compliance with all conditions of his proba-
tion and that he was not amenable to supervision, the imposition of a sentence of imprisonment was permissible under the
Sentencing Code.

The Defendant has attempted to characterize the revocation as being solely due to the Defendant’s inability to pay his fees and
costs, which is clearly not the case. Rather, the revocation was the product of the Defendant’s complete failure to comply with the
special conditions of his probation. As this Court stated:

THE COURT: Well, Mr. Sims, you’ve been on probation with me for two years, and during that period of time, you’ve done
virtually nothing right, in the Court’s eyes. You haven’t paid, you haven’t received drug and alcohol, you haven’t done
MH/MR, you denied the offense, and I might point out that this offense started with raping a victim at the ages of ten and
11 years old. The charges were subsequently dropped to lesser included charges.

You have done absolutely nothing right. You have never tried to be employed. You’ve not paid money toward the poly-
graph, and now you want me to give you yet more time to do it, and the Court is not inclined to do so.

(Probation Violation Hearing Transcript, p. 4).

Neither should the Defendant’s age operate to prevent the revocation. The Defendant argues that he remained prior-record-
score free until age 60, although that argument is somewhat disingenuous because he had been committing criminal activity for
many years prior to his conviction, but his victim simply did not tell anyone of the crimes over the many years while they were
occurring.

Given the Defendant’s utter lack of compliance, the imposition of a term of imprisonment was necessary to vindicate this
Court’s authority. See 42 Pa.C.S.A. §4771, supra. This Court was well within its discretion in revoking the Defendant’s probation
and imposing a term of imprisonment. This claim must fail.

2. Excessive Sentence
Review of a sentence imposed following the revocation of probation proceeds according to the standard applicable to all

sentences. “Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent an abuse of discretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather,
the appellant must establish, by reference to the record, that the sentencing court ignored or misapplied the law, abused its judg-
ment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze,
952 A.2d 1263, 1278 (Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing
judge must state the reasons for the sentence in open court…Furthermore, the sentencing judge must explain any deviation from
the sentencing guidelines…Nevertheless, a lengthy discourse on the trial court’s sentencing philosophy is not required.”
Commonwealth v. McVay, 849 A.2d 270, 275 (Pa.Super. 2004), internal citations omitted.

Additionally, it bears mention that “upon revocation of probation, a sentencing court possesses the same sentencing alternatives
that it had at the time of the initial sentencing.” Commonwealth v. Byrd, 663 A.2d 229, 231 (Pa.Super. 1995). See 42 Pa.C.S.A. §9771.
Moreover, “it is well established that the sentencing alternatives available to a court at the time of initial sentencing are all of the
alternatives statutorily available under the Sentencing Code…[and] at any revocation of probation hearing, the court is similarly
free to impose any sentence permitted by the Sentencing Code and is not restricted by the bounds of a negotiated plea agreement
between a defendant and prosecutor.” Commonwealth v. Wallace, 870 A.2d 838, 842-43 (Pa. 2005), internal citations omitted.

At the time of the plea, this Court noted that the maximum sentences for Endangering the Welfare of a Child, Indecent Assault



page 410 volume 161   no.  20

of a Person Under 13 and Corruption of Minors were five (5) years each, for a total possible maximum sentence of 15 years. At the
revocation hearing, this Court imposed a term of imprisonment of 30 to 60 months, which sentence was well below the maximum
sentencing guidelines.

As demonstrated by the record cited above, this Court clearly placed ample reasons for its sentence on the record. The sentence
imposed was within the guideline range available at the time of the initial sentencing and therefore, was legal. The sentence
imposed was not in violation of the Sentencing Guidelines, either due to its length or the reasons contained in the record for its
imposition. The sentence was legal and did not constitute an abuse of discretion. Therefore, this claim must fail.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 11, 2013

1 18 Pa.C.S.A. §3123(a)(1)
2 18 Pa.C.S.A. §3125(a)(7) and §3125(a)(1)
3 18 Pa.C.S.A. §3124.1
4 18 Pa.C.S.A. §4304
5 18 Pa.C.S.A. §3126(a)(8) and §3126(a)(1)
6 18 Pa.C.S.A. §3126(a)(7)
7 18 Pa.C.S.A. §6301(a)(1)

Commonwealth of Pennsylvania v.
Cynthia McKee

Criminal Appeal—Homicide (Involuntary Manslaughter)—Sentencing (Discretionary Aspects)—
Failure to get Medical Treatment for a Child

No. CC 201204699. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 11, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on March 27, 2013. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The instant case arises from the death of the Defendant’s 11-year-old son, Donovan, at the hands of her live-in boyfriend,

Anthony Bush. Up until the time of his death, Donovan was the victim of numerous beatings by the Defendant with wooden and
metal sticks and a belt. The Defendant never obtained medical care for the injuries Donovan sustained as a result of the beatings,
nor did she ever attempt to remove Donovan from the control of Anthony Bush or otherwise attempt to stop Bush’s abuse of her
son. On the evening of February 11, 2012, Bush called the Defendant at work and asked where he could find a needle and thread.
The Defendant left work and arrived home at approximately 10:00 p.m., where she found Donovan, naked, barely conscious, bloody,
cold and unable to speak. Despite his obviously critical condition, the Defendant acquiesced to Anthony Bush’s wishes and did not
call 911 until 11:41 p.m. When the emergency personnel arrived, blood spatters were found on the walls and ceiling in his bedroom,
his sheets were bloody and a bloody belt was found in the room. Donovan’s younger brother, Vincere, then five years old, told the
police that Bush had beaten Donovan that night and had done so regularly in the past. Donovan was taken to Children’s Hospital,
where he was pronounced dead at 2:45 a.m. Dr. Abdulrezak Shakir, who performed the autopsy, opined that had Donovan received
medical care earlier, even at 10:00 p.m., he would have survived.

The Defendant was charged with Involuntary Manslaughter1 and Endangering the Welfare of a Child2. On January 24, 2013,
pursuant to a plea agreement with the Commonwealth, the Endangering the Welfare of a Child charge was withdrawn and the
Defendant pled guilty to the Involuntary Manslaughter charge. The Defendant again appeared before this Court on March 27, 2013,
at which time she was sentenced to a term of imprisonment of five (5) to ten (10) years. Timely Post-Sentence Motions were filed
and were denied on April 4, 2013. This appeal followed.

On appeal, the Defendant argues that this Court erred and abused its discretion in imposing a sentence which was excessive
and which considered only the victim, failing to take her rehabilitative needs into consideration. This claim is meritless.

“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal
absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of discretion is more than a
mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record discloses that the judgment
exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of
discretion may not be found merely because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.”
Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).

“[A]lthough the sentencing guidelines are an important factor in sentencing, they are but only one factor when determining
individualized sentences. ‘The guidelines have no binding effect, create no presumption in sentencing and do not predominate over
other sentencing factors – they are advisory guideposts that are valuable, may provide an essential starting point and that must be
respected and considered; they recommend, however, rather than require, a particular sentence.’” Commonwealth v. Holiday, 954
A.2d 6, 12 (Pa.Super. 2008). Inasmuch as the guidelines are not mandatory in nature, this Court was well within its discretion in
imposing a sentence outside the aggravated range.

Moreover, the fact that the sentences did exceed the guideline range does not render them per se illegal, as the Defendant would
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suggest. “It cannot be gainsaid that a permissible and legal sentence under Pennsylvania statutory law is rendered improper
simply because the sentence exceeds the guidelines; The guidelines do not supersede the statute.” Commonwealth v. Johnson, 873
A.2d 704, 709 (Pa.Super. 2005). The sentence imposed was not in excess of the statutory maximum and was, therefore, legal.

Moreover, when formulating a sentence, the Court is required to consider a level of “confinement that is consistent with the
protection of the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community and the
rehabilitative needs of the defendant.” 42 Pa.C.S.A. §9721(b). “‘When imposing a sentence, a court is required to consider the
particular circumstances of the offense and the character of the defendant’… ‘In particular, the court should refer to the defen-
dant’s prior criminal record, [her] age, personal characteristics and [her] potential for rehabilitation’… Where the sentencing court
has the benefit of a pre-sentence investigation report (“PSI”), we can assume the sentencing court ‘was aware of the relevant infor-
mation regarding the defendant’s character and weighed those considerations along with the mitigating statutory factors.’”
Commonwealth v. Griffin, 65 A.3d 932, 937 (Pa.Super. 2013), internal citations omitted.

At the guilty plea hearing, this Court Ordered a Pre-Sentence Report, which it reviewed and considered prior to the hearing,
along with the Defendant’s sentencing memorandum and numerous letters in support of the Defendant. At the sentencing hearing,
this Court listened to and considered the testimony of forensic psychologist Dr. Alice Applegate, the Defendant’s probation officer,
drug counselor and employer. It then placed its reasons for imposing sentence on the record:

THE COURT: I don’t say this very often because I sit through a number of cases that I considered to be horrific, and
in this case and in the case against Anthony Bush, the court has struggled to maintain its composure because of what
happened to Donovan…

…I have a letter here from Vincere that is absolutely heartbreaking, but he is not the first child that has either been the
subject of abuse or been around abuse. No matter what anyone says I saw the pictures of Donovan. He was clearly, clearly
beaten over a number of years. He had scars that had healed all over his little body. You had to know what was going on,
you had to know. He died after being beaten for eight hours with anything that your paramour could pick up. He actually
sewed Donovan together with a needle and thread. This is the child who was living there, who was living when you got
home. He was pronounced at the hospital. The time that you waited may have cost him his life. But you chose Mr. Bush
over Donovan, and that’s a decision that you are going to live with.

Nothing in this case matters to me except what that poor child went through and what he would ever, ever have been able
to recover even if he had lived perhaps. I don’t know.

I sentence you to serve a term of not less than five years nor more than ten years effective today with any credit due.

(Sentencing Hearing Transcript, p. 59-60).

As the record reflects, this Court appropriately considered all of the appropriate factors in crafting its sentence. Given the
absolutely horrific circumstances of Donovan’s death, this Court was completely within its discretion in imposing the statutory
maximum sentence. The fact that the Defendant is now upset with the length of the sentence does not make it inappropriate or
an abuse of discretion. The sentence imposed was appropriate given the facts of this case, and it must be affirmed. This claim
must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on March 27, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 11, 2013

1 18 Pa.C.S.A. §2504(a)
2 18 Pa.C.S.A. §4304

Commonwealth of Pennsylvania v.
William Brown

Criminal Appeal—PCRA—Plea Agreement—Megan’s Law Registration—Collateral Consequence

No. CC 9609148. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 22, 2013.

OPINION
The Defendant has appealed from the Order of this Court dated April 25, 2013, which dismissed the Defendant’s Petition for

Habeas Corpus and/or Seeking Enforcement of a Plea Agreement, being treated as a Post Conviction Relief Act Petition. A review
of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, this Court’s Order
must be affirmed.

The Defendant was charged with Statutory Rape,1 Indecent Assault,2 Statuary Sexual Assault3 and Corruption of Minors4 in rela-
tion to a series of sexual encounters beginning when the victim was 13 years old and the Defendant was 34 years old. On February
27, 1997, he appeared before this Court and entered a general plea to all charges. On April 21, 1997, he was sentenced to a term of
imprisonment of one (1) to five (5) years. No reporting requirements were mentioned either at the plea or sentencing hearings. No
direct appeal was taken.

No further action was taken until February 19, 2013, when the Defendant filed a “Petition for Habeas Corpus and/or Seeking
Enforcement of a Plea Agreement” and a supplement thereto, averring various errors with respect to the application of the
amended Megan’s Law reporting requirements which took effect on December 20, 2012. The Commonwealth responded and
Defendant replied to their response. On April 25, 2013, this Court entered an Order dismissing the Petition without a hearing.
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This appeal followed.
On appeal, the Defendant avers numerous errors with this Court’s decision, including its treatment of the Petition as a PCRA

Petition, its dismissal of the Petition as untimely, and its failure to enforce what the Defendant now claims are terms of the plea
agreement. Although he claims not to be challenging the constitutionality of SORNA per se, if his pleadings are deemed to be a
challenge to the statute, he believes that SORNA’s constitutionality is “very much uncertain.”

To be clear, although both the Commonwealth and the Defendant have invoked the specter of SORNA, that statute is not at issue
in this litigation. SORNA, officially the Sex Offender Registration and Notification Act is a Federal statute imposing a federal obli-
gation for sex offenders to register in each jurisdiction where they live and work, and in the jurisdiction where their victim resides.
42 U.S.C. §16913. SORNA permits Federal prosecution and penalties if the registration is not accomplished. SORNA became effec-
tive on July 27, 2006 and was already in effect when the Defendant was serving and when he completed his 10-year-registration
period. Rather, the question at hand concerns new amendments to Pennsylvania’s Megan’s Law, also known as the Adam Walsh
Act, which went into effect on December 20, 2012 and were the cause of the increased registration, with which the Defendant now
takes issue.

Initially, the Defendant avers that this Court erred in treating the Petition as a PCRA Petition, rather than a Habeas Corpus peti-
tion or, in the alternative, a Petition to Enforce a Plea Agreement as it was titled. There are several errors with this argument.

First, it is long since been established that the Post Conviction Relief Act is the exclusive and “sole means of obtaining collat-
eral relief and encompasses all other common law and statutory remedies for the same purpose that exist…including habeas corpus
and coram nobis.” 42 Pa.C.S.A. §9542. Our courts have also established that habeas corpus petitions are properly treated as PCRA
Petitions and resolved through the Post Conviction Relief Act. Commonwealth v. Peterkin, 722 A.2d 638 (Pa. 1998). See also
Commonwealth v. Weimer, 756 A.2d 684, 685 (Pa.Super. 2000) and Commonwealth v. Taylor, 65 A.3d 462, 465 (Pa.Super. 2013).
Thus, the proper resolution of the Defendant’s Habeas Corpus Petition is through the Post Conviction Relief Act, as this Court
proceeded.

This Court remains uncertain as to the Defendant’s objections to the treatment as a PCRA Petition, inasmuch as that is the
established procedure in our Commonwealth. This Court surmises that the Defendant’s objection has to do with the time limitation
requirements contained in the Act and the Commonwealth’s argument that the Petition was untimely.

The timeliness argument presented by the Commonwealth disregards the fundamental tenant of ripeness. Until the amend-
ments became effective, the Defendant was not impacted or harmed such that a Petition could have been made. Had he attempted
to raise a claim in July, 2012 as the Commonwealth argues he should have, only with the prospect of harm or impact in his future,
this Court would have dismissed the claim as unripe or lacking a controversy. Had he requested an advance ruling, this Court also
would have declined, as “it is impermissible for courts to render purely advisory opinions.” Rivera v. PA Department of
Corrections, 837 A.2d 525, 527 (Pa.Super. 2003). Because the Defendant did not suffer harm or impact until the amendments
became effective, he could not lawfully bring his Petition until that time.

The amendments in question took effect on December 20, 2012. Pursuant to Section 9545 of the Post Conviction Relief Act, any
Petitions brought pursuant to one of the time limitation exceptions contained in the Act must be brought within 60 days of the date
the claim could have been raised. 42 Pa.C.S.A. §9545(b)(2). By this Court’s calculations, that means that in order to be timely, any
PCRA Petitions were required to have been brought by February 18, 2013. However, because February 18, 2013 was a Federal
Holiday, the filing deadline was extended to February 19, 2013, when the Defendant’s Petition was filed. Much as an individual who
graduates last in his or her class from medical school is still called “Doctor,” a Petition filed on the last day is still timely. On this
point, the Commonwealth’s argument fails.

Similarly, the Defendant’s argument that the Petition should have been treated as one enforcing a plea agreement also fails, for
the simple reason that in order to enforce a plea agreement, an agreement is necessary. A careful review of the record reveals that
that Defendant’s plea was a general one to all charges:

THE COURT: I understand on the one information there is a general plea…

MR. MELOGRANE: That is correct, Your Honor.

(Plea Hearing Transcript, p. 2). The record reflects that there was no agreement as to sentencing or registration, and in fact,
registration was not mentioned at either the plea or sentencing hearings. Because the term of registration was not a term of any
plea agreement, and in fact there was not even any agreement, it cannot now be enforced as such. On this point, the Defendant’s
argument fails.

The Defendant goes on to argue valiantly and eloquently (though ultimately unpersuasively), that the Megan’s law amendments
constitute an improper “reach-back” because his 10-year registration period was complete before their effective date. Although
there is not yet any case law addressing this specific claim relating to the 2012 amendments, Pennsylvania’s decisions on previous
Megan’s Law amendments and the registration periods are instructive.

Generally, when reviewing the various impacts resulting from a guilty plea, our courts distinguish between direct and collateral
consequences of the plea. “The distinction between a direct and collateral consequence of a guilty plea has been effectively defined
by this Court as the distinction between a criminal penalty and a civil requirement over which a sentencing judge has no control.”
Commonwealth v. Abraham, 62 A.3d 343, 350 (Pa. 2012). Our courts have already considered whether the registration provision
contained in Megan’s Law II were collateral. In Commonwealth v. Leidig, 956 A.2d 394 (Pa. 2008), our Supreme Court specifically
addressed the question of the nature of the Megan’s Law registration requirement. In Leidig, the Defendant pled guilty at the time
the initial Megan’s Law was in effect, and the defendant in that case would have been subject to a 10-year registration period. By
the time of his sentencing, however, Megan’s Law II had become effective, resulting in a lifetime registration requirement. Our
Supreme Court held that the registration requirements “are collateral consequences and, as such, a defendant’s lack of knowledge
of these collateral consequences to his or her pleading guilty or nolo contendre fails to undermine the validity of the plea.”
Commonwealth v. Leidig, 956 A.2d 394, 406 (Pa. 2008). The Court went on to hold that “because the Megan’s Law registration
requirements, of whatever duration, are matters collateral to Appellant’s plea…the trial court need not have advised Appellant as
to the length of the registration requirement, and that any misunderstanding as to the duration of the registration requirement was
not a basis for a post-sentence withdrawal of the plea.” Id.

Particularly with regard to the Defendant’s argument of an improper “look-back”, our courts have also determined that the
registration requirement, as a collateral consequence, is not an ex post facto violation and may apply retroactively. See
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Commonwealth v. Ackley, 58 A.3d 1284 (Pa.Super. 2012). In Ackley, the defendant pled guilty to rape in 1986 and was sentenced to
a term of imprisonment of five to fifteen years. While in prison, Megan’s Law I went into effect, subjecting the defendant to a
10-year registration requirement. Prior to his release, Megan’s Law II went into effect, increasing the term to lifetime registration.
Then, in 2005, after his release, Megan’s Law III went into effect, subjecting him to the internet-wide posting of his information.
He argued that because he was done serving his sentence, the new registration provisions were an ex post facto law. In that case,
our Superior Court reiterated the collateral nature of the registration requirement and held that due to the non-punitive nature of
the registration, its retroactive application even after the sentence had been completed was proper. Commonwealth v. Ackley, 58
A.3d 1284, 1287 (Pa.Super. 2012),.

Given the controlling jurisprudence in Abraham, Leidig and Ackley, supra, it seems clear to this Court that the increased
registration requirement contained in the Megan’s Law amendments which became effective on December 20, 2012 are collateral
in nature and are not a violation of any prohibition against ex post facto laws. As such, their application to the Defendant was proper.

Because the requirements were legal and properly applied to the Defendant, and because, contrary to his assertion, the term of
registration was not a term of any plea agreement, the Defendant is not entitled to relief from the increased registration require-
ment. This Court’s dismissal of the Petition was correct.

Accordingly, for the above reasons of fact and law, this Court’s Order of April 25, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 22, 2013

1 18 Pa.C.S.A. §3122
2 18 Pa.C.S.A. §3126 – 2 counts
3 18 Pa.C.S.A. §3122.1
4 18 Pa.C.S.A. §6301

Commonwealth of Pennsylvania v.
Raymond Partee

Criminal Appeal—Guilty Plea—Petition to Enforce Plea Agreement—Megan’s Law

No. CC 200518825. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 22, 2013.

OPINION
The Defendant has appealed from the Order of this Court dated April 25, 2013, which dismissed the Defendant’s Petition for

Habeas Corpus and/or Seeking Enforcement of a Plea Agreement, being treated as a Post Conviction Relief Act Petition. A review
of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, this Court’s Order
must be affirmed.

The Defendant was charged with Rape,1 Incest,2 Indecent Assault of a Person Under 13 Years of Age,3 Corruption of Minors4 and
Endangering the Welfare of a Child5 in relation to a series of incidents that occurred between the Defendant and his then ten (10)
year old daughter. Pursuant to a negotiated plea agreement with the Commonwealth, the Rape and Incest charges were withdrawn
and the Defendant entered a plea of nolo contendre to the remaining charges. Pursuant to the agreement, he was sentenced to a
term of imprisonment of six (6) months, followed by a term of probation of four (4) years. The only mention of the Megan’s Law
reporting requirement was defense counsel’s indication that the Defendant understood it. Timely Post-Sentence Motions were filed
and were denied on October 17, 2007. No direct appeal was taken.

On May 11, 2010, the Defendant appeared before this Court for a probation violation hearing in relation to a series of positive
drug tests, his failure to complete drug and alcohol treatment, his failure to report as required and a new conviction. At that hear-
ing, this Court revoked his probation and imposed a term of imprisonment of 30 to 60 months. His Post-Sentence Motion for
Reconsideration was denied on May 24, 2010. Again, no direct appeal was taken.

On June 2, 2011, the Defendant filed a pro se Post Conviction Relief Act Petition with this Court. Counsel was appointed and an
Amended Petition followed. On November 22, 2011, this Court granted the Amended Petition and ordered the reinstatement of the
Defendant’s appellate rights nunc pro tunc. A direct appeal was taken and the Superior Court affirmed the judgment of sentence
on June 19, 2012.

No further action was taken until February 19, 2013, when the Defendant filed a “Petition for Habeas Corpus and/or Seeking
Enforcement of a Plea Agreement” and a supplement thereto, averring various errors with respect to the application of the amended
Megan’s Law reporting requirements which took effect on December 20, 2012. The Commonwealth responded and Defendant
replied to their response. On April 25, 2013, this Court entered an Order dismissing the Petition without a hearing. This appeal
followed.

On appeal, the Defendant avers numerous errors with this Court’s decision, including its treatment of the Petition as a PCRA
Petition, its dismissal of the Petition as untimely, and its failure to enforce what the Defendant now claims are terms of the plea
agreement. Although he claims not to be challenging the constitutionality of SORNA per se, if his pleadings are deemed to be a
challenge to the statute, he believes that SORNA’s constitutionality is “very much uncertain.”

To be clear, although both the Commonwealth and the Defendant have invoked the specter of SORNA, that statute is not at issue
in this litigation. SORNA, officially the Sex Offender Registration and Notification Act is a Federal statute imposing a federal obli-
gation for sex offenders to register in each jurisdiction where they live and work, and in the jurisdiction where their victim resides.
42 U.S.C. §16913. SORNA permits Federal prosecution and penalties if the registration is not accomplished. SORNA became effec-
tive on July 27, 2006 and was already in effect when the Defendant was serving and when he completed his 10-year-registration
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period. Rather, the question at hand concerns new amendments to Pennsylvania’s Megan’s Law, also known as the Adam Walsh
Act, which went into effect on December 20, 2012 and were the cause of the increased registration, with which the Defendant now
takes issue.

Initially, the Defendant avers that this Court erred in treating the Petition as a PCRA Petition, rather than a Habeas Corpus peti-
tion or, in the alternative, a Petition to Enforce a Plea Agreement as it was titled. There are several errors with this argument.

First, it is long since been established that the Post Conviction Relief Act is the exclusive and “sole means of obtaining collat-
eral relief and encompasses all other common law and statutory remedies for the same purpose that exist…including habeas
corpus and coram nobis.” 42 Pa.C.S.A. §9542. Our courts have also established that habeas corpus petitions are properly treated
as PCRA Petitions and resolved through the Post Conviction Relief Act. Commonwealth v. Peterkin, 722 A.2d 638 (Pa. 1998). See
also Commonwealth v. Weimer, 756 A.2d 684, 685 (Pa.Super. 2000) and Commonwealth v. Taylor, 65 A.3d 462, 465 (Pa.Super. 2013).
Thus, the proper resolution of the Defendant’s Habeas Corpus Petition is through the Post Conviction Relief Act, as this Court
proceeded.

This Court remains uncertain as to the Defendant’s objections to the treatment as a PCRA Petition, inasmuch as that is the
established procedure in our Commonwealth. This Court surmises that the Defendant’s objection has to do with the time limitation
requirements contained in the Act and the Commonwealth’s argument that the Petition was untimely.

The timeliness argument presented by the Commonwealth disregards the fundamental tenant of ripeness. Until the amend-
ments became effective, the Defendant was not impacted or harmed such that a Petition could have been made. Had he attempted
to raise a claim in July, 2012 as the Commonwealth argues he should have, only with the prospect of harm or impact in his future,
this Court would have dismissed the claim as unripe or lacking a controversy. Had he requested an advance ruling, this Court also
would have declined, as “it is impermissible for courts to render purely advisory opinions.” Rivera v. PA Department of
Corrections, 837 A.2d 525, 527 (Pa.Super. 2003). Because the Defendant did not suffer harm or impact until the amendments
became effective, he could not lawfully bring his Petition until that time.

The amendments in question took effect on December 20, 2012. Pursuant to Section 9545 of the Post Conviction Relief Act, any
Petitions brought pursuant to one of the time limitation exceptions contained in the Act must be brought within 60 days of the date
the claim could have been raised. 42 Pa.C.S.A. §9545(b)(2). By this Court’s calculations, that means that in order to be timely, any
PCRA Petitions were required to have been brought by February 18, 2013. However, because February 18, 2013 was a Federal
holiday, the filing deadline was extended to February 19, 2013, when the Defendant’s Petition was filed. Much as an individual who
graduates last in his or her class from medical school is still called “Doctor,” a Petition filed on the last day is still timely. On this
point, the Commonwealth’s argument fails.

Similarly, the Defendant’s argument that the Petition should have been treated as one enforcing a plea agreement also fails, for
the simple reason that the registration requirement was not a term of the plea agreement. A review of the record reveals that the
terms of the plea agreement were set forth at the plea hearing:

THE COURT: Mr. Hoffman, I understand that you and Mr. Nightingale have reached a plea agreement in this case?

MR. HOFFMAN: We have, Your Honor. Commonwealth agrees to drop the counts of rape and incest. There’s going to be
a nolo contendre plea entered to the counts of indecent assault, corruption of minors and endangering welfare.

There’s going to be a period of six months’ house arrest and, in addition to that, probation to be set by the Court, Your
Honor.

MR. NIGHTINGALE: And it’s further our understanding the sentence will be at indecent assault only. We understand the
Megan’s Law reporting requirement. We had a brief discussion about whether or not my client would be released pend-
ing being hooked up on house arrest.

(Plea Hearing Transcript, p. 2-3). The record reflects that there was no agreement as to registration, and in fact, registration was
only mentioned in the context of the Defendant being aware of his obligations. Because registration was not a term of any plea
agreement, it cannot now be enforced as such. On this point, the Defendant’s argument fails.

The Defendant goes on to argue valiantly and eloquently (though ultimately unpersuasively), that the application of the Megan’s
law amendments is improper because they increase the registration term in effect at the time of the plea. Although there is not yet
any case law addressing this specific claim relating to the 2012 amendments, Pennsylvania’s decisions on previous Megan’s Law
amendments and the registration periods are instructive.

Generally, when reviewing the various impacts resulting from a guilty plea, our courts distinguish between direct and collateral
consequences of the plea. “The distinction between a direct and collateral consequence of a guilty plea has been effectively defined
by this Court as the distinction between a criminal penalty and a civil requirement over which a sentencing judge has no control.”
Commonwealth v. Abraham, 62 A.3d 343, 350 (Pa. 2012). Our courts have already considered whether the registration provision
contained in Megan’s Law II were collateral. In Commonwealth v. Leidig, 956 A.2d 394 (Pa. 2008), our Supreme Court specifically
addressed the question of the nature of the Megan’s Law registration requirement. In Leidig, the Defendant pled guilty at the time
the initial Megan’s Law was in effect, and the defendant in that case would have been subject to a 10-year registration period. By
the time of his sentencing, however, Megan’s Law II had become effective, resulting in a lifetime registration requirement. Our
Supreme Court held that the registration requirements “are collateral consequences and, as such, a defendant’s lack of knowledge
of these collateral consequences to his or her pleading guilty or nolo contendre fails to undermine the validity of the plea.”
Commonwealth v. Leidig, 956 A.2d 394, 406 (Pa. 2008). The Court went on to hold that “because the Megan’s Law registration
requirements, of whatever duration, are matters collateral to Appellant’s plea…the trial court need not have advised Appellant as
to the length of the registration requirement, and that any misunderstanding as to the duration of the registration requirement was
not a basis for a post-sentence withdrawal of the plea.” Id.

Our courts have also determined that the registration requirement, as a collateral consequence, is not an ex post facto violation
and may apply retroactively. See Commonwealth v. Ackley, 58 A.3d 1284 (Pa.Super. 2012). In Ackley, the defendant pled guilty to
rape in 1986 and was sentenced to a term of imprisonment of five to fifteen years. While in prison, Megan’s Law I went into effect,
subjecting the defendant to a 10-year registration requirement. Prior to his release, Megan’s Law II went into effect, increasing
the term to lifetime registration. Then, in 2005, after his release, Megan’s Law III went into effect, subjecting him to the internet-
wide posting of his information. He argued that because he was done serving his sentence, the new registration provisions were
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an ex post facto law. In that case, our Superior Court reiterated the collateral nature of the registration requirement and held that
due to the non-punitive nature of the registration, its retroactive application even after the sentence had been completed was proper.
Commonwealth v. Ackley, 58 A.3d 1284, 1287 (Pa.Super. 2012).

Given the controlling jurisprudence in Abraham, Leidig and Ackley, supra, it seems clear to this Court that the increased
registration requirement contained in the Megan’s Law amendments which became effective on December 20, 2012 are collateral
in nature and are not a violation of any prohibition against ex post facto laws. As such, their application to the Defendant was proper.

Because the requirements were legal and properly applied to the Defendant, and because, contrary to his assertion, the term of
registration was not a term of any plea agreement, the Defendant is not entitled to relief from the increased registration require-
ment. This Court’s dismissal of the Petition was correct.

Accordingly, for the above reasons of fact and law, this Court’s Order of April 25, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 22, 2013

1 18 Pa.C.S.A. §3121
2 18 Pa.C.S.A. §4302
3 18 Pa.C.S.A. §3126(a)(7)
4 18 Pa.C.S.A. §6301
5 18 Pa.C.S.A. §4304(a)

Commonwealth of Pennsylvania v.
Frank Zamperini

Criminal Appeal—PCRA—Guilty Plea—Adam Walsh Act (Megan’s Law)—Constitutionality of Registration Requirements

No. CC 201113795. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—July 22, 2013.

OPINION
The Defendant has appealed from the Order of this Court dated January 28, 2013, which dismissed his Post Conviction Relief

Act Petition without a hearing. A review of the record reveals that the Defendant has failed to present any meritorious issues on
appeal and, therefore, this Court’s Order should be affirmed.

The Defendant was initially charged with Statutory Sexual Assault1 and Corruption of Minors2 in relation to an incident of
sexual activity with a 15-year-old girl me met through the online site MocoSpace. The information was later amended by the
Commonwealth to add a count of Indecent Assault.3 The Defendant appeared before this Court on March 5, 2012 and, pursuant to
a plea agreement with the Commonwealth, entered a plea of guilty to the Corruption of Minors and Indecent Assault charges. He
was immediately sentenced to a term of probation of three (3) years. No Post-Sentence Motions were filed and no direct appeal
was taken.

No further action was taken until January 28, 2013, when the Defendant filed a counseled Post Conviction Relief Act Petition
seeking relief from the increased registration requirements contained in the Megan’s Law amendments, also known as the Adam
Walsh Act. After giving notice of its intent to do so, this Court dismissed the Petition without a hearing on February 28, 2012. This
appeal followed.

On appeal, the Defendant purports to challenge the constitutionality of the increased registration requirements as well as this
Court’s denial of collateral relief. His claims are meritless.

Initially, the Defendant challenges the constitutionality of the amendments generally and also argues that his “Constitutional
right to contract” was impaired by the increased registration requirements. Although this is a novel theory, it fails to take into
account the nature of the registration requirements as a collateral consequence of a plea.

Generally, when reviewing the various impacts resulting from a guilty plea, our courts distinguish between direct and collateral
consequences of the plea. “The distinction between a direct and collateral consequence of a guilty plea has been effectively defined
by this Court as the distinction between a criminal penalty and a civil requirement over which a sentencing judge has no control.”
Commonwealth v. Abraham, 62 A.3d 343, 350 (Pa. 2012). Our courts have already considered whether the registration provision
contained in Megan’s Law II were collateral. In Commonwealth v. Leidig, 956 A.2d 394 (Pa. 2008), our Supreme Court specifically
addressed the question of the nature of the Megan’s Law registration requirement. In Leidig, the Defendant pled guilty at the time
the initial Megan’s Law was in effect, and the defendant in that case would have been subject to a 10-year registration period. By
the time of his sentencing, however, Megan’s Law II had become effective, resulting in a lifetime registration requirement. Our
Supreme Court held that the registration requirements “are collateral consequences and, as such, a defendant’s lack of knowledge
of these collateral consequences to his or her pleading guilty or nolo contendre fails to undermine the validity of the plea.”
Commonwealth v. Leidig, 956 A.2d 394, 406 (Pa. 2008). The Court went on to hold that “because the Megan’s Law registration
requirements, of whatever duration, are matters collateral to Appellant’s plea…the trial court need not have advised Appellant as
to the length of the registration requirement, and that any misunderstanding as to the duration of the registration requirement was
not a basis for a post-sentence withdrawal of the plea.” Id.

Particularly with regard to the Defendant’s argument of an improper retroactive effect on a plea that had already been entered,
our courts have also determined that the registration requirement, as a collateral consequence, is not an ex post facto violation and
may apply retroactively. See Commonwealth v. Ackley, 58 A.3d 1284 (Pa.Super. 2012). In Ackley, the defendant pled guilty to rape
in 1986 and was sentenced to a term of imprisonment of five to fifteen years. While in prison, Megan’s Law I went into effect,
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subjecting the defendant to a 10-year registration requirement. Prior to his release, Megan’s Law II went into effect, increasing
the term to lifetime registration. Then, in 2005, after his release, Megan’s Law III went into effect, subjecting him to the internet-
wide posting of his information. He argued that because he was done serving his sentence, the new registration provisions were
an ex post facto law. In that case, our Superior Court reiterated the collateral nature of the registration requirement and held that
due to the non-punitive nature of the registration, its retroactive application even after the sentence had been completed was proper.
Commonwealth v. Ackley, 58 A.3d 1284, 1287 (Pa.Super. 2012),.

Given the controlling jurisprudence in Abraham, Leidig and Ackley, supra, it seems clear to this Court that the increased
registration requirement contained in the Megan’s Law amendments which became effective on December 20, 2012 are collateral
in nature and are not a violation of any prohibition against ex post facto laws. As such, their application to the Defendant was proper.

The Defendant also challenges this Court’s refusal to permit him to withdraw his plea due to “the failure of the Commonwealth
to uphold its end of the plea agreement.” There are several fundamental problems with this argument, the most obvious of which
is that the Commonwealth has not violated the plea agreement. The Allegheny County District Attorney’s Office, here represent-
ing the Commonwealth, has fulfilled all of its duties and responsibilities with regard to the Defendant’s plea. Changes made to the
statute by the state legislature are a wholly different animal than an allegation that the DA’s Office didn’t uphold their end of the
bargain. The District Attorney’s Office had no control over the amendments in question and it certainly did not violate any duties
or responsibilities to the Defendant when an entirely separate legislative body enacted the changes.

However, to the extent that counsel is crying “foul” against the Commonwealth and claiming that the Defendant would not have
entered his plea had he known of the increased registration requirements, she need not look so far as the other side of the aisle.
The increased registration requirements contained in 42 Pa.C.S.A. §9799.15 were enacted on December 20, 2011. Although they
did not become effective until December 20, 2012, they had been enacted and were available to the public at the time the Defendant
entered his plea. Had plea counsel wished to avoid increased registration penalties for her client, she should have taken into
account the upcoming-but-still-retroactive registration requirements in negotiating her plea agreement with the Commonwealth.
Fortunately for plea counsel, though, our courts have already held that ineffectiveness claims in relation to the collateral conse-
quences of a plea are not cognizable. See Leidig, supra at 406 and Abraham, supra, at 353. The unviability of an ineffectiveness
claim notwithstanding, the Defendant still may not rely on the retroactive effect of the registration requirements to invalidate his
plea. This Court does recognize that given the specific charges in this case, there was likely no way for the Defendant to avoid the
increased registration requirements, no matter how the plea was crafted or negotiated, as it seems unlikely that the Commonwealth
would have reduced the charges enough to remove the Defendant from the auspices of the Megan’s Law registration requirements.
Nevertheless, the plea does not in any way provide a basis for relief.

Ultimately, the Defendant’s arguments fail on all points. Although logistically there has not yet been time for our appellate
courts to rule on the constitutionality or application of the increased registration requirements, this Court has no reason to believe
their findings would be any different than the previous round of amendments and increases to the registration requirements. Our
appellate courts having already determined that registration requirements are collateral consequences of a plea, and having
already found the increased registration requirements, as well as their retroactive application, Constitutional once before, this
Court presumes that the instant amendments will be similarly treated. Accordingly, the Defendant is not entitled to collateral relief
from these collateral consequences. This Court was well within its discretion in dismissing his PCRA Petition without a hearing.

Accordingly, for the above reasons of fact and law, this Court’s Order of February 28, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: July 22, 2013

1 18 Pa.C.S.A. §3122.1
2 18 Pa.C.S.A. §6301(a)(1)
3 18 Pa.C.S.A. §3126(a)(1)
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Highmark Inc. v.
West Penn Allegheny Health System, Inc., Canonsburg General Hospital,

Alle-Kiski Medical Center, Allegheny Medical Practice Network,
Allegheny-Singer Research Institute, Allegheny Specialty Practice Network,

Alle-Kiski Medical Center Trust, Canonsburg General Hospital Ambulance Service,
Forbes Health Foundation, Suburban Health Foundation,

The Western Pennsylvania Hospital Foundation, West Allegheny Foundation, L.L.C.,
West Penn Allegheny Oncology Network, and West Penn Physician Practice Network,

Defendants, and
Commonwealth of Pennsylvania, Intervenor

Contracts

No. GD-12-018361. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—June 28, 2013.

MEMORANDUM
A. SUMMARY

This case involves a proposed health care services and financing partnership between Highmark Inc. (hereinafter “Highmark”)
and the West Penn Allegheny Health System, which is governed by an Affiliation Agreement (hereinafter “the Affiliation
Agreement” or “the Agreement”). Highmark contends that the West Penn Allegheny Health System has breached the Affiliation
Agreement by unilaterally terminating the Agreement and shopping for other partners prior to the End Date of the Agreement. As
such, Highmark filed a Motion for Special and Preliminary Injunctions, seeking an Order restricting West Penn Allegheny Health
System from violating the Agreement. West Penn Allegheny Health System denies Highmark’s position, alleging that Highmark
has anticipatorily breached the Agreement by placing additional requirements on West Penn Allegheny Health System and stating
its unwillingness to consummate the Agreement as written.

The Commonwealth of Pennsylvania subsequently intervened by filing a Complaint for injunctive relief on October 31, 2012.
The Commonwealth has asserted its parens patriae standing,1 and requested an Order granting injunctive relief in the form of a
dismissal without prejudice of all claims between the parties, a timetable of ninety (90) days or less for the parties to work together
to complete the PID submission and make the submission, and a payment by Highmark of West Penn Allegheny Health System’s
operational losses from the date of such Order, if the PID fails to approve of the transaction.

The taking of testimony and the introduction of documentary evidence occurred during multiple days of on Highmark’s Motion
for Preliminary Injunction. At the hearing, Highmark called the following witnesses: (1) Dr. William Winkenwerder, Chief
Executive Officer of Highmark, (2) Leo Gerard, International President of the United Steelworker’s Union, and (3) Nanette
DeTurk, Executive Vice President, Chief Financial Officer and Treasurer or Highmark. At the hearing, West Penn Allegheny
Health Services called the following witnesses: (1) Dr. Kenneth Melani, former Chief Executive Officer of Highmark, (2) Dan
Brailer, Board Member of West Penn Allegheny Health System, (3) Martin Leonard Cohen, Senior Managing Director at FTI
Consulting, (4) Dr. Keith Ghezzi, Interim CEO of West Penn Allegheny Health System, and (5) David McClenahan, Board Member
of West Penn Allegheny Health System. The Commonwealth of Pennsylvania did not file a motion for preliminary injunction, nor
did it present evidence or interrogate the witnesses presented by Highmark and WPAHS.

Upon consideration of the testimony and evidence offered by the parties at the hearing, and the post hearing submission of the
parties, this Court grants Highmark’s Motion for Preliminary Injunction, as this Court finds that Highmark did not breach the
Affiliation Agreement and it has met its burden of proving each of the five prerequisites necessary to the issuance of a preliminary
injunction. This Court takes the Commonwealth’s request for preliminary injunction under advisement for further consideration.

B. FACTUAL BACKGROUND
In June of 2011, two of the parties to this action, Highmark Inc. (hereinafter “Highmark”) and West Penn Allegheny Health

System, Inc. jointly announced a proposed partnership to create an integrated health care financing and delivery system in
Western Pennsylvania. Pursuant to this proposed partnership, Highmark and West Penn Allegheny Health System, Inc., as well as
West Penn Allegheny Health System’s subsidiaries, Canonsburg General Hospital, Alle-Kiski Medical Center, Allegheny Medical
Practice Network, Allegheny-Singer Research Institute, Allegheny Specialty Practice Network, Alle-Kiski Medical Center Trust,
Canonsburg General Hospital Ambulance Service, Forbes Health Foundation, Suburban Health Foundation, the Western
Pennsylvania Hospital Foundation, West Allegheny Foundation, L.L.C., West Penn Allegheny Oncology Network, and West Penn
Physician Practice Network (hereinafter referred to collectively as “WPAHS”) entered into the Agreement on October 31, 2011.
Highmark Trial Exhibit No. 1 (hereinafter “Highmark 1”). The Agreement outlines each party’s obligations related to the proposed
partnership, which would result in a change of control of Highmark and WPAHS, placing both under the common control of a new
nonprofit corporation called UPE. Id. The End Date contemplated by the Agreement is set for eighteen (18) months after its
execution - May 1, 2012. Id. at Section 10.1(b).

The purpose of the partnership, as described by David McClenahan (hereinafter “Mr. McClenahan”), former Chairman of
WPAHS’ Board of Directors, was as follows:

[T]he purpose of the transaction was to really start a health care system of financing health care, which was the Highmark
side, and delivering health care, which is the health system [WPAHS] side, which is dramatically different from anything
that has ever been around Pittsburgh before. It was designed to change the way health care is financed and delivered. It
would align the objectives, the economic objectives of the insurer with the economic objectives of the health system.
That’s never been done. Although it is done to some extent by UPMC. But it’s an unusual arrangement. It was designed
to take advantage of the trend in health care for patients to get their care in more efficient ways in out-patient (sic) facil-
ities and clinics, as opposed to the very large and very expensive hospitals that we all know. So, it would permit patients
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and their families to have access to more convenient places that would be quicker and cheaper than the hospitals they’re
used to going to. It would permit the formation of the system that was, if you will, lean and mean, and very economical
relative to the competition. It was a very important and exciting venture for this community, for our health system
[WPAHS] and for Highmark.

Trial Transcript at 831-32 (hereinafter “T.T. at ____”).

Pursuant to the Affiliation Agreement, Highmark is investing $1 billion into the integrated delivery system of which WPAHS is
intended to be the core. The Agreement provides for payments to WPAHS in the amount of $475 million with the additional funds
reserved for affiliations with other hospital systems, the establishment of physician groups and group practices, the establishment
of management services and group practice organizations, and the creation of medical malls. Since executing the Affiliation
Agreement, Highmark has provided WPAHS $200 million in funding in accordance with its funding obligations under the
Agreement. In addition, beyond its funding obligations under the Affiliation Agreement, Highmark has allowed WPAHS to treat
$30 million as a grant, paid approximately $10 million in advertising and marketing expenses, and advanced approximately $25
million for capital expenditures in improvements to Forbes Hospital and West Penn Hospital.

The proposed partnership requires several regulatory and governmental approvals. Section 6.10 of the Affiliation Agreement
provides that the parties will “use their commercially reasonable best efforts” to satisfy the agreed-upon conditions of the
Agreement prior to closing, “including the receipt of all required Approvals and Permits.” Highmark 1. Since entering the
Affiliation Agreement on October 31, 2011, the transaction has been cleared or approved by both the Internal Revenue Service2

and the Department of Justice Antitrust Division.3 On November 7, 2011, Highmark filed a Form A with the Pennsylvania
Insurance Department (hereinafter “PID”), the final regulatory agency needing to approve the transaction. On July 13, 2012,
Highmark filed a revised Form A with PID, which included some new information about financial losses at WPAHS.

On July 17, 2012, Dr. William Winkenwerder (hereinafter “Dr. Winkenwerder”) began working at Highmark as its Chief
Executive Officer (hereinafter “CEO”). He replaced Highmark’s prior CEO, Dr. Kenneth Melani (hereinafter “Dr. Melani”), whose
last day at Highmark was March 31, 2012. On July 19, 2012, Dr. Winkenwerder met with the Commissioner of the PID, Michael
Consedine (hereinafter “Commissioner Consedine”), and assured Commissioner Consedine that Highmark remained committed to
the partnership with WPAHS. At this meeting, Commissioner Consedine expressed the PID’s general concern about the financial
health of WPAHS. The revised Form A filing, and supplemental information provided by WPAHS demonstrated both a deteriorating
operational performance and a significant amount of debt. WPAHS has more than $1 billion in long-term debt. WPAHS’s secured
creditors include (i) its bondholders, to whom WPAHS owes $725.8 million, (ii) its pension fund liability of $280.2 million, and (iii)
Highmark, which has extended WPAHS a $100 million loan under the terms of the Affiliation Agreement. Highmark 70, 75.

On July 25, 2012, Highmark held a meeting of its Board, and drafted a Resolution stating that “West Penn Allegheny shall agree
with the corporation [Highmark] to address matters related to West Penn Allegheny’s outstanding tax-exempt bond debt in a matter
satisfactory to the Board of Directors of the corporation.” WPAHS 215A. At a meeting on July 31, 2012 among Dr. Winkenwerder,
Dr. Baum, Chairman of Highmark’s Board of Directors, Mr. Isherwood, Chairman of the WPAHS Board of Directors, and Dr. Keith
Ghezzi (hereinafter “Dr. Ghezzi”), WPAHS’s Interim CEO, the Board Resolution was given to WPAHS by Highmark. On August 7,
2012, Highmark met with the PID and bankruptcy counsel that the PID had hired for advisory purposes. During that meeting the
PID again expressed concern about the financial operating performance at WPAHS and WPAHS’s level of indebtedness.

On August 30, 2012, Dr. Winkenwerder attended his first WPAHS Board Meeting. At that meeting, Dr. Winkenwerder expressed
his belief that the PID was not likely to approve the transaction absent some efforts by both parties to address the PID’s concerns
about the financial health of WPAHS. Additionally, Dr. Winkenwerder “asked the West Penn Allegheny Board to enter into negoti-
ations with Highmark to modify the current executed Affiliation Agreement of October, 2012 indicating that the revised terms
would need to address, among other things, a prepackaged restructuring of West Penn Allegheny debt.” Highmark 37. Mr.
McClenahan asked Dr. Winkenwerder, “[I]f the Insurance Department does approve of the transaction, will Highmark close it?”
Dr. Winkenwerder refused to answer the question, stating that it was speculative.

On August 31, 2012, Dr. Ghezzi sent a letter to Highmark, informing Highmark that WPAHS would be willing to discuss debt
restructuring if Highmark was willing to void the exclusivity provision of the Agreement and agree to various other conditions.
WPAHS 202. On September 3, 2012, Dr. Winkenwerder replied to Dr. Ghezzi with a letter stating that Highmark was unwilling to
void the exclusivity provision, as it “would leave only one party (Highmark) committed to the transaction and bearing any risk.”
WPAHS 14.

On September 5, 2012, Dr. Winkenwerder, Dr. Ghezzi, Dr. Baum and Mr. Isherwood met to discuss some concerns that had arisen
since the August 30, 2012 Board Meeting. At that meeting, Mr. Isherwood talked about his reservations about a pre-packaged bank-
ruptcy and suggested that Highmark consider two other options for handling the debt: a staged transaction and a joint venture. Mr.
Isherwood asked Dr. Winkenwerder whether he would recommend that the Highmark Board close the transaction if the PID
approved it, and Dr. Winkenwerder said, “No.”

On September 6, 2012, various members of the WPAHS Board and management4 met with the PID. At that meeting they learned
from the PID that the PID had not conditioned its approval of the transaction on a bankruptcy filing by WPAHS. Highmark 50.
Additionally, while addressing the financial viability of the Highmark-WPAHS transaction, the PID expressed its concern that
Highmark not send “good money after bad.” Id. The PID made it clear that it understood the “tangible benefits” to the community
that could stem from the transaction, and that it wanted Highmark and WPAHS to collaborate to find answers to the economic prob-
lems faced by WPAHS - most notably the projected “$100 million hole.” Id. The PID also expressed to the WPAHS Board that it
wanted to “know the economics before approving the transaction.” Id.

On September 11, 2012, the WPAHS Board held an executive session. At this meeting Messrs. Isherwood and McClenahan
reported back to WPAHS about the September 5 and September 6, 2012 meetings. The Board also discussed Highmark’s position
regarding the need for a pre-packaged bankruptcy and whether it constituted a breach.

Highmark and WPAHS held various meetings throughout the remainder of September 2012. At these meetings, the parties
discussed restructuring and other options for modifying the Agreement. These meetings were, by all accounts, an attempt to try
to get the parties and the Agreement back together again.

On September 27, 2012, Dr. Winkenwerder appeared at the WPAHS Board Meeting. He made some brief opening remarks, and
then introduced Michael Hammond (hereinafter “Mr. Hammond”), an advisor with a firm called H2C which had been retained
by Highmark to assist with addressing WPAHS’s deteriorating financial situation. Mr. Hammond made a presentation to the
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WPAHS Board proposing a pre-packaged bankruptcy, and suggesting that it was necessary for WPAHS to approach the bondholders
immediately. The proposed plan involved removing about $700 million of debt by requiring the bondholders to take a haircut, and
removing WPAHS’s pension liability to the Pension Benefit Guarantee Corporation (hereinafter “the PBGC). Id. This Court finds
credible Mr. McClenahan’s testimony that at that meeting he asked Mr. Hammond whether Highmark would close the deal if it
did not get the pre-packaged bankruptcy it wanted, and Mr. Hammond said, “No, you’re on your own.” This Court also finds cred-
ible the numerous affidavits affirming that at the same meeting, Dr. Winkenwerder said words to the effect of, “The original
Affiliation is history,” and “[t]he Affiliation is dead.”5

On September 28, 2012, WPAHS sent Highmark a letter indicating that it believed that Highmark had breached the Agreement.
WPAHS 7. In the letter, WPAHS claimed:

Highmark’s breach of the Affiliation Agreement is not one that can be cured. Its authorized representatives have unequiv-
ocally stated that Highmark will not close on the transaction set forth in the Affiliation Agreement on its present terms,
even if the PID approves the transaction. This clear anticipatory breach as well as Highmark’s threats, its misleading
statements about the PID, its broken promises, and its assertions that it is overpaying for the transaction constitute an
incurable breach going to the essence of the Affiliation Agreement.

Id. On the same day, WPAHS issued a statement to the press, stating that WPAHS “is released from its obligations under the
Affiliation Agreement…, and as a result WPAHS will be exploring new options for its future direction.” Highmark 39. In the same
press statement, Mr. Isherwood said, “…[I]t is incumbent upon us now to explore other potential partners who are interested in
preserving our health system for the community.” Id.

At the time of the preliminary injunction hearing, the PID had not yet approved the proposed partnership. Additionally, in a
September 28, 2012 press statement, Commissioner Consedine stated as follows:

We are very concerned about today’s announcements and events. Our primary focus is ensuring broad health care access
for all citizens of Western Pennsylvania. Both Highmark and WPAHS are important to the Pittsburgh community. The
citizens they both serve and the jobs involved must be the highest priority.

As shown in the record of the transaction (Form A) filing, the department has raised significant concerns to both
Highmark and WPAHS about the WPAHS’s projected deficit and inability to meet its bond obligations - in both the short
and longer term. At the close of the public hearing in Pittsburgh, I made it very clear that no determination could be made
without a full and comprehensive record…

Highmark 40.

On October 2, 2012, Highmark filed a Motion for Special and Preliminary Injunctions, requesting a Court Order prohibiting
WPAHS from violating Section 11.1 of the Affiliation Agreement (hereinafter “the no-shop clause”), ignoring its obligations under
the Agreement or contending that its obligations under the Agreement have been excused, released, discharged or terminated,
and/or from violating the pre-closing covenants of the Parties set forth in Article 6 of the Agreement.

C. PROCEDURAL POSTURE
Highmark filed a Verified Complaint for Special, Preliminary and Permanent Injunctive Relief, for Specific Performance and

for Damages at GD No. 12-018361 on October 1, 2012. On October 2, 2012, Highmark filed its Motion for Special and Preliminary
Injunctions, alleging that it is entitled to injunctive relief pursuant to WPAHS’s breach of the Agreement. The Commonwealth of
Pennsylvania intervened by filing a Complaint on October 31, 2012. A four day hearing on Highmark’s Motion for Special and
Preliminary Injunctions occurred on October 25-26, 2012 and November 1-2, 2012 before the undersigned. On November 7, 2012,
Proposed Findings of Fact and Conclusions of Law were filed by Highmark, WPAHS and the Commonwealth of Pennsylvania.
Highmark also filed a Post-Hearing brief.

D. DISCUSSION
In Brayman Construction Corporation v. Pennsylvania Department of Transportation, the Supreme Court of Pennsylvania held

that a preliminary injunction is appropriately granted where: (1) the movant possesses a clear right to the injunctive relief; (2) the
injunctive relief prevents immediate and irreparable harm to the movant; (3) refusing the injunctive relief will result in greater
harm than granting it; (4) the injunctive relief will not adversely affect the public interest; and (5) the injunctive relief is narrowly
tailored and will restore the status quo as it existed before the defendant’s alleged wrongful conduct. Brayman Const. Corp. v.
Penn. Dep’t of Transp., 13 A.3d 925, 935 (Pa. 2011).

Here, this Court has evaluated each of the preliminary injunction prerequisites set forth in Brayman. For the reasons set forth
below, we find that Highmark has met its burden, entitling it to injunctive relief.

1. Highmark Will Likely Succeed on the Merits
Under Pennsylvania law, in order to be entitled to injunctive relief, a party is required to demonstrate that it is likely to succeed

on the merits of the underlying claim. The Woods at Wayne Homeowners Ass’n v. Gambone Bros. Constr. Co., 893 A.2d 196, 204.
The party need not prove “that [it] will, in fact, ultimately win,” but must demonstrate that there is a likelihood of success.
Shepherd v. Pittsburgh Glass Works, LLC, 25 A.3d 1233, 1246-46 (Pa. Super. Ct. 2011). Here, Highmark has met this requirement.

The purpose of Highmark’s request for injunctive relief is to obtain a judicial determination that it did not commit a material
breach of the Affiliation Agreement and that, therefore, WPAHS may not shop for other acquirers. Highmark is likely to succeed
on this claim. Highmark is likely to prove that it did not commit an anticipatory breach, and that even if it did, WPAHS failed to
allow Highmark the required opportunity to cure any breach threatened.

In order to prove a breach of contract under Pennsylvania law, a plaintiff must establish “(1) the existence of a contract, includ-
ing its essential terms, (2) a breach of a duty imposed by the contract and (3) resultant damages.” Gorski v. Smith, 812 A.2d 683,
692 (Pa. Super. Ct. 2002). Here, neither party disputes that the Affiliation Agreement was a bargained-for contract with the essen-
tial terms clearly laid out on the face of the document, and that the Agreement is the contract at issue in this case. As such, this
Court needs merely address the second (2nd) and third (3rd) requirements imposed by the Superior Court in Gorski.

A. Highmark is Likely to Succeed on its Claim that WPAHS Breached the Agreement’s Termination Provision
Section 10.1 of the Agreement sets forth the rights and responsibilities of the parties with regard to termination of the Affiliation
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Agreement. Article 10.1(e) provides in relevant part:

This Agreement may be terminated and the Transaction may be abandoned at any time prior to the Closing…by WPAHS
if…Highmark and the UPE parties have breached or violated in any material respect any of their material covenants and
agreements contained in this Agreement, which breach or violation…would give rise, or could reasonably be expected to
give rise, to a failure of a condition set forth in Article 9 and cannot be or has not been cured within (A) 30 days after
WPAHS notifies Highmark of such breach or violation or (B) the End Date, whichever is sooner.

WPAHS contends that Highmark anticipatorily breached the Affiliation Agreement due to statements made by Dr. Winkenwerder
and Mr. Hammond that it would not consummate the current Agreement, even if the PID approved it. Further, WPAHS contends
that Highmark’s anticipatory breach was even more evident when Dr. Winkenwerder said something to the effect that “the original
Affiliation is history” and “the Affiliation is dead” at the September 27, 2012 WPAHS Board Meeting. This Court finds that while
WPAHS’s interpretation of Dr. Winkenwerder’s statements is not wholly unreasonable, we find that Dr. Winkenwerder’s state-
ments reflect tactical threats made as a form of negotiation. Additionally, Dr. Winkenwerder did not represent that he was
authorized by Highmark’s Board of Directors to take a definitive position on the transaction following PID approval. WPAHS
acknowledged this lack of authority when Mr. Isherwood asked Dr. Winkenwerder at the September 5, 2012 WPAHS Board
Meeting whether he would recommend that the Highmark Board close the transaction if the PID approved it. WPAHS further
contends that this breach was incurable because it destroyed the trust between the parties, and that WPAHS was under no obliga-
tion to allow Highmark the requisite time to cure. This Court finds no support for this contention in the evidence presented at the
hearing or in Pennsylvania law.

An anticipatory breach gives the non-breaching party “the immediate right to sue for breach of contract or, alternatively, to treat
the repudiation by the obligor as justification for not performing a condition otherwise precedent to the obligor’s duty, without
thereby losing the right to sue for breach of contract when the time for obligor’s performance arrives. Id. at 183. An anticipatory
breach is “an absolute and unequivocal refusal to perform [under a contract] or a distinct and positive statement of an inability to
do so.” 2401 Pa. Ave. Corp. v. Fed’n of Jewish Agencies of Greater Philadelphia, 507 Pa. 166, 172 (1985). The breaching party’s
conduct must be more than just a “threat of non-performance.” Boro Constr., Inc. v. Ridley Sch. Dist., 992 A.2d 208, 217 (Pa.
Commw. Ct. 2010). The making of a tactical threat, as a matter of law, does not create sufficient grounds to support a claim for an
anticipatory breach. Id.

Dr. Winkenwerder’s statements made in negotiation with WPAHS cannot be construed to constitute an anticipatory breach, as
the moment of truth has not yet arrived. The PID has not yet approved the proposed affiliation. Highmark’s Board has not yet had
the opportunity to vote on the consummation of the affiliation following the approval of the PID. As such, this Court finds that the
statements made by the two Highmark representatives could not constitute a breach of the Affiliation Agreement.

Additionally, this Court finds that even if an anticipatory breach had occurred, the Agreement requires WPAHS to notify
Highmark of the breach and afford Highmark thirty (30) days to cure the breach. Highmark 1 at 11.1. This Court finds credible
Mr. McClenahan’s testimony that WPAHS didn’t do either:

Q: After the September 11th meeting when you testified, you had concluded that there had been a breach, did—to your
knowledge, did West Penn take any action to say to Highmark, “We think you’re in breach of the contract. Are you—and
if you don’t—if you really mean what you say, what we hear you say that you’re not going to close this deal, then we’re
walking away from this?” Did anybody at West Penn take that step or action?

A: Not that I know of. I mean, we were at that point in sort of an alarm mode. We were trying to figure out what alter-
natives there were. We were trying to figure out whether this was a breach and what to do about it. We were trying to
determine if it was breach, what was the nature of the breach. Was it so fundamental, that is to that you couldn’t cure
it? At least that was a thought in my mind…

Q: Don’t you think we could have avoided all these hearings and all of this litigation and the time that’s gone into it if you
had said, “Look, we’re going to declare a breach if you don’t commit to us that you’re going to close this transaction if the
PID approves it as it’s currently structured”?...

A: Based on my conversations with Dr. Winkenwerder…and what I had heard about what Highmark had done in the
meantime…and what I heard from the PID, I believed and believe today that Highmark was not going to do this deal with-
out a bankruptcy…

Q: In the meeting on the 11th or in the meeting on the 27th, did any member of the [WPAHS] Board say, “We better not
tell them about this because maybe they could correct it and would take away our breach claim”?

A: Not that I know of.6

Instead, WPAHS made the unilateral decision that Highmark’s anticipatory breach was incurable.

The only case law cited by WPAHS in support of its unilateral decision to declare what it believed to be Highmark’s anticipa-
tory breach incurable, is a Pennsylvania Supreme Court case called LJL Transportation, Inc. v. Pilot Air Freight Corp. 599 Pa.
546, 565-66 (2009). In that case, the plaintiff, a franchisee, committed fraud against the defendant, a franchisor, by failing to pay
it royalties owed under the franchise agreement. The trial court granted summary judgment to the defendant, even though the
defendant did not give the plaintiff the ninety (90) days to cure required under the agreement. Id. at 555. The Pennsylvania
Superior Court affirmed, holding that “there are circumstances where the nature of the breach permits the aggrieved party to
immediately terminate the contract despite a ‘cure’ provision.” Id. The Pennsylvania Supreme Court affirmed, holding that
“notice before termination under such circumstances would be a useless gesture, as such a breach may not reasonably be cured.”
Id. at 567.

LJL Transportation is easily distinguishable from the facts at issue here. First, LJL Transportation involved an actual breach,
not an anticipatory breach. Second, LJL Transportation involved fraud—a breach that the LJL Court found “so exceedingly grave
as to irreparably damage the trust” between the parties. Id. at 652. In cases not involving such “egregious or fraudulent conduct,”
the LJL Court concluded that the terminating party must comply with “the specified procedures for termination set forth” in the
parties’ contract. Id. at 652 n.8.
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Additionally, while WPAHS contends that Highmark’s alleged anticipatory breach, “which has destroyed all trust between the
parties, cannot be cured, because it frustrates the very purpose of the Agreement,”7 testimony offered during the hearing demon-
strates that even if Highmark did anticipatorily breach the Agreement, the breach was curable. This Court believes that Dr. Ghezzi
was truthfully representing the Board at WPAHS when he testified that:

A: The Board has made it clear in order for trust to be restored with Highmark, first of all, there has be some interim
assistance that demonstrates Highmark’s commitment to getting this transaction done, a transaction done, I should say,
in a timely manner. If it goes through PID, there has to be a timeline established such that there’s certainly that the PID
will rule on it in a reasonable period of time. Finally, there has to be certainly of closure; meaning, there’s going to be a
penalty for not closing the transaction and not leaving West Penn Allegheny further harmed economically a number of
months from now.

This Court also found credible Dr. Ghezzi’s determination that more money would have restored at least some of the trust that had
been broken:

Q:…If Highmark had offered unrestricted cash, would that have gone a long way towards restoring the broken trust that
you felt that developed between Highmark and West Penn?

A: It would have gone some way.

If additional finances and reassurances would restore the trust between the parties, this Court finds that the trust could not have
been irreparably broken. Further evidence of this fact is testimony from each of the WPAHS witnesses that the system is still
willing, at this time, to do the transaction.

Here, this Court is convinced that it was improper for WPAHS to determine that Highmark’s alleged anticipatory breach
was incurable, thereby attempting to relieve WPAHS from its obligation to notify Highmark of the breach and allow it the thir-
ty (30) days to cure. As such, Highmark is likely to prevail on its claim that WPAHS breached the termination clause of the
Agreement.

B. Highmark is Likely to Succeed on its Claim that WPAHS Breached the Agreement’s Exclusivity Provision
Based upon our finding that Highmark did not commit an anticipatory breach of the Affiliation Agreement, it follows that

WPAHS was not excused from its contractual obligations under the Agreement’s exclusivity provision.
Section 11.1 of the Agreement sets forth the rights and responsibilities of the parties with regard to exclusivity under the

Agreement. Article 11.1 provides in relevant part:

During the period from the date of this Agreement to the earlier of (i) the Closing Date or (ii) the date on which discus-
sions with respect to a potential Transaction have been terminated by either party pursuant to Section 10.1, the WPAHS
Parties agree that they shall not, directly or indirectly, through any officer, director, employee, agent or other-
wise…solicit, initiate or encourage the submission of or entertain any proposal or offer from any Person…related to any
business combination, division, conversion, affiliation, member substitution, capital infusion, sale of WPAHS as a whole,
merger or consolidation of any WPAHS Assets, any arrangement with any WPAHS Party similar to any arrangement
contemplated by this Agreement…without the prior written consent of Highmark, which consent may be withheld or
delayed by Highmark in its sole and absolute discretion. The WPAHS Parties further agree to immediately cease and
cause to be terminated any and all contacts, discussions and/or negotiations with third parties regarding any Acquisition
Proposal…

Highmark 1 at Section 11.1.

Highmark is likely to be successful in proving that WPAHS has violated the Agreement’s Exclusivity provision by admittedly
shopping for alternative partners. In its September 28, 2012 press statement, WPAHS announced its intent to explore other poten-
tial partners. Highmark 40. Further, this Court finds credible Dr. Ghezzi’s testimony that Houlihan Lokey, an investment banking
firm hired by WPAHS, has in fact contacted various potential partners for WPAHS since September 28, 2012, and has “received
significant expressions of interest.”8

Accordingly, for the reasons stated above, Highmark has met its burden of proving its likelihood of success on the merits.

2. Highmark is Suffering Immediate and Irreparable Harm
A request for injunctive relief is proper where necessary to avoid “irreparable injury or gross injustice until the legality of the

challenged action can be determined.” Fischer v. Dep’t of Pub. Welfare, 439 A.2d 1172, 1174 (Pa. 1982). “A party seeking a prelim-
inary injunction must show that an injunction is necessary to prevent immediate and irreparable harm that cannot be adequately
compensated by damages.” Summit Towne Ctr., Inc. at 1001.

Pennsylvania courts have consistently held that the loss of a unique business opportunity constitutes “irreparable harm.” See
e.g., The York Group, Inc. v. Yorktowne Caskets, Inc., 924 A.2d 1234, 1242-43 (Pa. Super. Ct. 2007) (breach of exclusivity provision
in distributor agreement loss of business opportunity sufficient to meet irreparable harm standard); Sovereign Bank v. Harper, 674
A.2d 1085, 1093 (Pa. Super. Ct. 1996) (“[T]he impending loss of a business opportunity or market advantage may aptly be charac-
terized as an ‘irreparable injury’”  ); West Penn Specialty MSO, Inc. v. Nolan, 737 A.2d 295, 299 (Pa. Super. Ct. 1999) (court affirmed
preliminary injunction enforcing a non-competition provision of an employment contract because doctor’s “departure signaled a
significant loss of business opportunity and market advantage.”). While there is no Pennsylvania case law directly on point, courts
outside of our jurisdiction have held that a defendant’s violation of a no-shop provision endangering the plaintiff ’s unique business
opportunity constitutes irreparable harm. See e.g., Peabody Holding Co. v. Costain Group PLC, 813 F.Supp. 1402, 1421 (E.D. Mo.
1993) (“Many authorities acknowledge the inherent uniqueness of a company sought to be acquired, and the irreparable harm
suffered by the party acquiring the company by the loss of the opportunity to own or control that business.”); Qantum Commc’ns
Corp. v. Star Broad, Inc., 382 F.Supp. 2d 1362, 1366-67 (S.D. Fla. 2005).

Highmark contends that WPAHS’s unilateral termination of the contract constitutes the loss of a unique business opportunity,
and, therefore, has caused Highmark irreparable harm. This Court agrees. Testimony offered during the hearing demonstrates that
the partnership agreement was formed with the unique contributions of each company in mind. Dr. Winkenwerder testified that
the WPAHS provided unique services that were considered necessary to the success of the venture:
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A: … [T]he West Penn Allegheny System, and certainly Allegheny County with [its] tertiary, quaternary services, the
high-end services, so to speak, are central and ultimately required services in the concept of development of a large inte-
grated geographically dispersed delivery system. You need those high-end services, and that needs to be part of what
we’re trying to create. It’s the highest of the high end.

Q: That’s when somebody is really sick with some unusual thing?

A: That’s right.

Q: And that’s what West Penn Allegheny provides, that type of service?

A: They do…

Q: Does the integrated delivery network of the kind Highmark has invested—a boatload—has committed a billion dollars
to require the inclusion of those types of services?

A: Yes, it does.

Dr. Winkenwerder further testified that “without the appropriate mix and number of specialty and primary care physicians, it is
not possible to deliver a comprehensive integrated set of services to a population of people.”

While the money contributed towards the partnership by Highmark, some $230 million, could be returned to Highmark via
an award of monetary damages, it is clear that the loss of the unique opportunity to partner with WPAHS is irreparable harm that
cannot be assigned a dollar amount. Further, it is clear that the loss of necessary personnel, particularly specialty physicians needed
to perform tertiary and quaternary services constitutes irreparable harm not compensable by money damages.

WPAHS contends that there is no immediate irreparable harm in that it is merely “shopping” for possible future partners, and
has not yet identified such a partner. This argument lacks merit. First, WPAHS cannot successfully argue that there is no immedi-
ate harm, since it has clearly stated that it is relieved of the Agreement’s restrictions as it has terminated the Agreement.
Highmark 39. Second, the evidence demonstrates that WPAHS has completely backed away from any and all negotiations with
Highmark, costing Highmark all benefit of negotiation under the contract. As such, it is clear that there is immediate irreparable
harm to Highmark via the immediate loss of a unique business opportunity.

Further, the Affiliation Agreement itself expressly provides that “shopping” in violation of the “no-shop” provision would cause
irreparable damage. Section 11.3 of the Agreement states:

The Parties agree that irreparable damage will occur in the event that any of the provisions of this Agreement are not
performed in accordance with their specific terms or are otherwise breached. Accordingly, each Party agrees that, in the
event of any breach or threatened breach by any other Party of any covenant or obligation contained in this Agreement,
the non-breaching party shall be entitle (in addition to any other equitable remedy that may be available) to seek and
obtain, without proof of actual damages, (i) a decree or other Order of specific performance to enforce the observance
and performance of such covenant or obligation, and (ii) an injunction restraining such breach or threatened breach.

Highmark 1.

Highmark has presented evidence demonstrating proof of immediate and irreparable harm, as is required for a preliminary injunc-
tion to be granted. This Court concludes that the second prerequisite to the issuance of a preliminary injunction has been satisfied.

3. Refusing Highmark’s Injunctive Relief Will Result in More Harm Than Granting it
As demonstrated at the hearing, denying Highmark the injunctive relief it has requested would visit serious hardship upon the

parties to the Affiliation Agreement and the public, particularly since it would signal the termination of the Agreement. As already
discussed, the termination of the Agreement would be the end of a unique business opportunity for Highmark, and would lead to
the loss of specialty physicians and services necessary to delivery an integrated set of health services, as was the vision of the part-
nership. Further, this Court determines, based on the evidence, that the end of the deal would likely cause significant harm to
WPAHS and the people of Western Pennsylvania generally.

WPAHS contends that Highmark’s insistence on a structured bankruptcy in order to address WPAHS debt puts WPAHS in a
bad position with its bondholders and with respect to its pension obligations. As such, WPAHS contends that it has a fiduciary duty
to perform a market test (in violation of section 11.1 of the Agreement) and seek out additional partners. The hardship created for
WPAHS bondholders, however, was not created by the Affiliation Agreement, or by Highmark, but rather was created by the finan-
cial downturn that WPAHS has taken.9 All parties agree that WPAHS’s financial situation is dire and deteriorating and that time is
of the essence.10 All parties also agree that Highmark is the best-suited partner for the ailing WPAHS.

The granting of Highmark’s requested relief merely obligates WPAHS to abide by the terms of the Affiliation Agreement and
not shop for other partners until the Agreement expires. Therefore, we find that the harms of denying the requested relief out-
weigh the harms of granting preliminary injunctive relief.11

4. The Public Interest is in the Upholding of the Affiliation Agreement Between Highmark and West Penn
The evidence of record supports a finding that the public interest is best served by the granting of the requested injunctive

relief. The public has a strong interest in a stable, high-quality and high-value health care system, and Western Pennsylvania
specifically has a strong interest in a healthcare network that provides choices to the consumers and competition. This Court finds
credible Dr. Winkenwerder’s description of the specific public interest at issue here, when he said:

…West Penn Allegheny is central and core to what we’re trying to build. In the absence of being able to do that, it will be
very difficult to carry out the vision and the objective that we, both parties have actually set, set our minds toward. I think
it would bring harm ultimately to consumers and individuals and small businesses will end up paying a higher price for
their medical care because of the lack of choice and competition. Fundamentally, that’s really important. The high cost of
medical care is a huge concern all across the United States. It’s a big concern here, and it’s important that we have, again,
choice [and] competitions (sic) in order to help moderate, if not hold down those costs.

Further, this Court agrees with Leo Gerard, the International President of the United Steelworker’s Union, who offered testimony
as follows:
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Q: So, United Steelworkers represents or speaks for a broad cross-section of the community with respect to the acquisi-
tion of health care coverage and health care services?

A: Absolutely…

Q: Does the future, does the welfare of West Penn Allegheny Health System matter to the United Steelworkers?

A: It matters immensely. Like I said, we have tens of thousands of our retirees are active members, our own employees
get their health care, a large percentage of them get them from that health care system. Part of the reason I want to
participate in this [hearing] is to make sure I can do whatever I can to make sure that the health care system survives for
our people, but also for the employees of the health care system.

Q: When you refer to the employees of the health care system, how are their interests affected by the Affiliation
Agreement or the termination of the Affiliation Agreement?

A: My view about this is from what I do know is the Allegheny Health Care System is on its ways to more and more finan-
cial difficulty. Highmark Blue Cross stepped in and has put hundreds of millions of dollars into there to prop it up. Those
dollars come from our members’ premiums. A: I don’t want those dollars wasted. B: I want to make sure that our mem-
bers and retirees and our employees can keep getting health care from the system that they’re participating in. Again, to
make it very personal, if this system was not to survive, if Highmark hadn’t propped it up, where the hell would I get my
coronary care? If I pop a heart attack, go to the Yellow Pages? No thanks.

The public also has an interest in the enforcement of valid contracts. The public has no interest in weakening the longstanding
tradition of requiring performance on valid, bargained-for contracts, in the absence of justifiable reasons for terminating the
contract. As such, we find that the public interest will not be harmed by the granting of Highmark’s requested injunctive relief.

5. The Preliminary Injunction is Narrowly Tailored and Will Restore the Status Quo
The fifth prerequisite is that the moving party must show that the injunction it seeks is narrowly tailored and will restore the

status quo. Here, the injunctive relief requested by Highmark is very narrowly tailored. Highmark seeks merely to restrict WPAHS
from breaching the Affiliation Agreement by improperly terminating the Agreement, abandoning the Agreement or soliciting and
entertaining third-party proposals or offers in violation of the Agreement. The offending activity in this case was WPAHS’s unilat-
eral decision to terminate the Agreement and explore other potential offers from third-parties.

Additionally, the movant must prove that a preliminary injunction will properly restore the parties to their status, as it existed
immediately prior to the alleged wrongful conduct. “The status quo to be maintained by a preliminary injunction is the last actual,
peaceable and lawful non-contested status which preceded the pending controversy.” Lewis v. City of Harrisburg, 631 A.2d 807, 812
(Pa. Commw. Ct. 1993). Here, Highmark seeks to restrict WPAHS from breaching the Agreement by shopping for alternative part-
ners. This was the last peaceable status of the parties. This Court agrees that an injunction is necessary to restore the status quo.

E. CONCLUSION
The Court concludes that denying the preliminary injunction would cause Highmark to continue to suffer immediate and

irreparable harm incapable of being compensated by monetary damages. On the other hand, granting the proposed preliminary
injunction would have a lesser detrimental impact on WPAHS, which would still retain its ability to continue to negotiate under its
bargained-for transaction. The requested injunctive relief would restore the status quo. The public has a strong interest in receiv-
ing the benefits of a competitive health care system. Additionally, the public has an interest in seeing valid contracts enforced and
parties who have knowingly and willingly agreed to courses of action held to those agreements. Highmark has proven all of the nec-
essary prerequisites for the granting of the requested preliminary injunction, and, as such, the Court grants Highmark’s request.

BY THE COURT:
Dated: June 28, 2013 /s/Ward, J.

1 Pursuant to PA.R.C.P. No. 235, the Attorney General may intervene as a party on behalf of the Commonwealth in any proceeding
involving a charitable trust.
2 IRS approved the 501(c)(3) status for UPE on March 3, 2012.
3 U.S. Department of Justice approved the proposed partnership on April 10, 2012.
4 Mr. McClenahan, Mr. Isherwood, Dr. Ghezzi and Peg McCormick Barron (WPAHS’s Vice President of Legislative Affairs) attended
the September 6, 2012 meeting with the PID.
5 See Affidavits marked as Exhibit D of Defendants’ Memorandum of Law in Opposition to Plaintiffs’ (sic) Petition for Special Relief.
6 This Court also finds credible Dr. Ghezzi’s testimony that after the September 11 meeting he did not tell Dr. Winkenwerder that
WPAHS believed the Agreement had been breached either.
7 WPAHS Memorandum of Law in Opposition to Plaintiffs’ (sic) Petition for Special Relief.
8 The names of the potential partners were provided to the Court Under Seal.
9 Mr. McClenahan testified that the bondholders risk investment was tied to the financial performance of WPAHS, which is
currently deteriorating.
10 WPAHS offered a good deal of testimony concerning the negative effect that Highmark’s new agreement with UPMC has had on
WPAHS’s current and projected financials. While this Court doesn’t doubt for a minute that the testimony is accurate, the
Affiliation Agreement does not preclude Highmark from reaching agreement with UPMC.
11 Even if WPAHS were free to shop for another strategic partner due to a material breach by Highmark, all parties agree that
Highmark is the best partner and there was concern expressed that the process of seeking another partner or performing a
market check may take too much time and cause WPAHS to face a non-structured or “free fall” bankruptcy.
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Commonwealth of Pennsylvania v.
Sylvester Porter

Criminal Appeal—PCRA—Untimely—8th Petition

No. CC 8405480; 8405482; 8405481; 8408749. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—June 13, 2013.

OPINION
The appellant, Sylvester Porter, (hereinafter referred to as “Porter), as filed the instant appeal as a result of the denial of his

eighth petition for post-conviction relief without a hearing. The basis for the dismissal of Porter’s petition for post-conviction relief
was that this Court had no jurisdiction since his petition was untimely filed and further that the alleged constitutional right asserted
by Porter in the case of Miller v. Alabama, U.S. , 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) is not applicable to Porter. The factual
history with respect to Porter’s convictions have been previously set forth in this Court’s prior Opinion with respect to his first
petition for post-conviction relief. Since those facts are not necessary for the disposition of Porter’s current contentions, that
factual summary is incorporated herein by reference thereto.

On May 14, 1984, Porter was charged with the crimes of aggravated assault, robbery and burglary. Another criminal complaint
was filed charging him with the crime of criminal homicide on August 7, 1984, when the victim in one of the cases filed against
him died as a result of the injuries inflicted upon him by Porter On May 17, 1985, Porter plead guilty to second degree murder and
he was sentenced to the mandatory sentence of life without the possibility of parole. His sentences with respect to the other charges
were suspended by the sentencing Court. No post-trial motions were filed and no appeal was filed.

On June 20, 1988, Porter filed a pro se petition for habeas corpus. There was no further action on this petition until Porter filed
a pro se petition for post-conviction relief and that petition was assigned to the undersigned for disposition. Counsel was appointed
for him and an amended petition for post-conviction relief was filed which was denied on December 30, 1996, following a hearing.
Porter filed a timely appeal and the Superior Court affirmed the denial of his petition on August 26, 1998. Porter’s petition for
allowance of appeal was denied by the Supreme Court on December 30, 1998.

On April 22, 1999, Porter filed a pro se petition for writ of habeas corpus which was treated as his second petition for post-con-
viction relief, which petition was denied on November 2, 2000 as being untimely filed. On May 8, 2001, Porter filed his third peti-
tion for post-conviction relief, which again was dismissed on August 6, 2001 as being untimely filed. Porter filed an appeal that was
dismissed on June 27, 2002 by the Superior Court when it affirmed the denial of that petition by the Court. On July 24, 2003, Porter
filed a motion to vacate his guilty plea in a PCRA motion /motion for a petition for post-conviction relief. This fourth petition was
dismissed as being untimely filed on September 29, 2003, which dismissal was affirmed by the Superior Court on April 26, 2005.

On April 30, 2005, Porter filed a petition for writ of habeas corpus which was treated as his fifth PCRA, which was dismissed
as untimely filed on May 17, 2006. Porter’s appeal to the Superior Court was dismissed on May 25, 2007 for failure to file a brief.
On February 29, 2008, Porter filed his sixth PCRA, which was dismissed as untimely filed on July 1, 2008. On February 26, 2009,
Porter’s appeal to the Superior Court was dismissed for failure to file a brief. On September 30, 2009, Porter’s petition for
allowance of appeal was denied by the Supreme Court. On July 5, 2011, Porter filed his seventh PCRA which was dismissed as
untimely filed on December 15, 2011.

Porter filed his eighth petition for post-conviction relief in which he alleged that in light of the decision by the United States
Supreme Court in Miller v. Alabama supra., that his sentence of life without the possibility of parole was illegal since that decision
announced a new constitutional right which is applicable to him. On September 13, 2012, this Court sent Porter a notice of inten-
tion to dismiss his petition for post-conviction relief and following the receipt of his response, dismissed his petition on January
16, 2013. Porter filed a pro se appeal from the dismissal of his petition for post-conviction relief and was directed to file a concise
statement of matters complained of on appeal. In Porter’s statement he has raised two issues, the first being that in denying his
petition without a hearing that this Court erred in dismissing his equal protection claim that arises out of the decision in Miller v.
Alabama, supra. The second issue is that the United States Supreme Court decision in Miller v. Alabama, supra., is applicable to
him and, accordingly, his sentence is illegal.

The eligibility requirements for entitlement for relilef under the Post-Conviction Relief Act are set forth in 42 Pa.C.S.A.
§9543(a), which provide as follows:

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.
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(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

In addition to pleading and proving these eligibility requirements, a petitioner must also establish that his petition is not time-
barred. In 42 Pa.C.S.A.§9545(b), the time restrictions for the filing of an original or subsequent petition for post-conviction relief
have been set forth as follows:

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

The petitioner must plead and prove that his petition has been timely filed or, in the alternative if untimely filed, that one or more
of the three exceptions to the time requirement have been met. Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008). If it is
determined that the petition is untimely filed and that no exception has been plead and proven, the petition must be dismissed with-
out a hearing because Pennsylvania Courts are without jurisdiction to consider the alleged merits of such a petition.
Commonwealth v. Geer, 936 A.2d 1075 (Pa. Super. 2007). From a review of the record it is clear that no appeal was ever filed from
the imposition of sentence upon him and, accordingly, his judgment of sentence became final on June 17, 1985. Porter’s current
petition for post-conviction relief was not filed until more than twenty-six and one-half years after judgment of sentence had
become final. Porter’s current petition for post-conviction relief is on its face untimely filed; however, he maintains that the deci-
sion by the United States Supreme Court in Miller v. Alabama, supra., has vested in him the constitutional right recognized by the
United States Supreme Court after the time period provided in the Post-Conviction Relief Act and that that right would be retroac-
tively applied. Porter maintains that he is a part of the class of individuals whose sentences of life without the possibility of parole
are unconstitutional.

Despite Porter’s contention to the contrary, the decision in Miller v. Alabama, supra., 132 S.Ct. at 2475, does not prohibit the
imposition of a sentence of life without the possibility of parole on a juvenile but, rather, held that a hearing must be conducted to
determine what mitigating and aggravating circumstances might be applicable to that particular juvenile before the imposition of
any sentence.

Graham, Roper, and our individualized sentencing decisions make clear that a judge or jury must have the opportunity
to consider mitigating circumstances before imposing the harshest possible penalty for juveniles. By requiring that all
children convicted of homicide receive lifetime incarceration without possibility of parole, regardless of their age and
age-related characteristics and the nature of their crimes, the mandatory sentencing schemes before us violate this prin-
ciple of proportionality, and so the Eighth Amendment’s ban on cruel and unusual punishment.

This decision is a continuation of the Supreme Court’s review of criminal sentences on juveniles and those with mental infirmities.
In Atkins v. Virginia,, 536 U.S. 304, 122 S.Ct. 2242 (2002), the Supreme Court declared that a death penalty sentence could not be
imposed upon a mentally retarded individual. In Roper v. Simmons, 543 U.S. 515, 125 S.Ct. 1183 (2005), the Supreme Court
declared that a death penalty sentence for juvenile offenders under the age of eighteen was unconstitutional. Similarly, in Graham
v. Florida, 560 U.S. —, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010) and Kennedy v. Louisiana, 544 U.S. 407, 128 S,Ct, 241m 161 L.Ed.2d
525 (2008), the Supreme Court again affirmed that there could be no death penalty sentence imposed for non-homicide crimes. In
light of the decision by the United States Supreme Court in Miller v. Alabama, supra., it is unconstitutional to automatically impose
a sentence of life without the possibility of parole on a juvenile offender who has been convicted of either first or second degree
murder. That decision does not prohibit the imposition of such a sentence but, rather, requires that prior to its imposition a hear-
ing must be held during which the parties present to the sentencing Court aggravating and mitigating factors with respect to the
juvenile involved.

In response to the United States Supreme Court decision in Miller v. Alabama, supra., the Pennsylvania Legislature passed an
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Amendment to the Crimes Code, wherein it adopted the holding in Miller v. Alabama, supra., as it applies to a juvenile defendant
convicted of either first or second degree murder. That provision found that 18 Pa.C.S.A. §1102.1 provides as follows:

§ 1102.1. Sentence of persons under the age of 18 for murder, murder of an unborn child and murder of a law enforce-
ment officer

(a) First degree murder.—A person who has been convicted after June 24, 2012, of a murder of the first degree, first
degree murder of an unborn child or murder of a law enforcement officer of the first degree and who was under the age
of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 35 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 25 years to life.

(b) Notice.—Reasonable notice to the defendant of the Commonwealth’s intention to seek a sentence of life imprisonment
without parole under subsection (a) shall be provided after conviction and before sentencing.

(c) Second degree murder.—A person who has been convicted after June 24, 2012, of a murder of the second degree,
second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was under
the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.—In determining whether to impose a sentence of life without parole under subsection (a), the court shall
consider and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by
family members of the victim detailing the physical, psychological and economic effects of the crime on the victim and
the victim’s family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.—Nothing under this section shall prevent the sentencing court from imposing a minimum
sentence greater than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission
on Sentencing may not supersede the mandatory minimum sentences provided under this section.

This provision, however, does not apply to Porter since it specifically states that it applies only to those juveniles who have been
convicted of either first or second degree murder after June 24, 2012, whereas Porter was convicted of first-degree murder on May
17, 1985.

In Commonwealth v. Knox, 50 A.3d 749, 767 (2012), the Superior Court held that the imposition of a mandatory sentence of life
without the possibility of parole for a juvenile offender was cruel and unusual punishment and a violation of the Eighth Amendment
of the United States Constitution and of Article I, Section 13 of the Pennsylvania Constitution. The Pennsylvania Superior Court
acknowledged the interplay between the Juvenile Act, the Crimes Code and the power of the Pennsylvania Board of Probation and
Parole.

The United States Supreme Court held, pursuant to Graham, Roper, and its individualized sentencing decisions, that a
sentencing body must be able to consider mitigating circumstances before imposing the harshest penalty available for
juveniles. Id. at 2475. It therefore found statutes requiring a mandatory sentence of life in prison without the possibility
of parole to be unconstitutional in violation of the Eighth Amendment as applied to juvenile offenders. Id. It further stated:

[G]iven all we have said in Roper, Graham, and this decision about children’s diminished culpability and heightened
capacity for change, we think appropriate occasions for sentencing juveniles to this harshest possible penalty will be
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uncommon. That is especially so because of the great difficulty we noted in Roper and Graham of distinguishing at this
early age between ‘the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile
offender whose crime reflects irreparable corruption.’ Although we do not foreclose a sentencer’s ability to make that
judgment in homicide cases, we require it to take into account how children are different, and how those differences coun-
sel against irrevocably sentencing them to a lifetime in prison.

Id. at 2469 (internal citations to Roper and Graham omitted). FN25

FN25. The Pennsylvania Supreme Court granted allowance of appeal to address the constitutionality of a mandatory
sentence of life imprisonment without parole imposed on a 14–year–old convicted of first-degree murder. See
Commonwealth v. Batts, 603 Pa. 65, 981 A.2d 1283 (2009). On July 9, 2012, the Supreme Court ordered the parties to file
supplemental briefs, based upon the Miller decision, to address the following questions:

(1) What is, as a general matter, the appropriate remedy on direct appeal in Pennsylvania for a defendant who was
sentenced to a mandatory term of life imprisonment without the possibility of parole for a murder committed when the
defendant was under the age of eighteen?

(2) To what relief, if any, is appellant entitled from the mandatory term of life imprisonment without parole for the
murder he committed when he was fourteen years old?

Order, 7/9/12. Argument is scheduled for September 2012. Id.

We now turn to the case sub judice. Like the Arkansas and Alabama sentencing practices at issue in Miller, the mandatory
sentence of life in prison without parole for a juvenile convicted of first- or second-degree murder in Pennsylvania is not
the product of legislative deliberation resulting in a decision that the sentence is appropriate for juvenile offenders.
Rather, the sentence of life in prison without parole applies to juveniles in Pennsylvania because of the mandatory trans-
fer provision in the Juvenile Act. See Commonwealth v. Archer, ––– Pa. ––––, 722 A.2d 203, 206 (1998) (when a juvenile is
charged with murder, the adult criminal division has original jurisdiction); 42 Pa.C.S.A. §§ 6302(2)(i), 6322(a), 6355(e);
see also Miller, 132 S.Ct. at 2471–73; Graham, 130 S.Ct. at 2025. Pursuant to the Crimes Code, a person convicted of
second-degree murder, as Knox was, is required to serve a sentence of life in prison. 18 Pa.C.S.A. § 1102(b). Finally, the
“without the possibility of parole” provision is derived from the statute governing the powers and duties of the
Pennsylvania Board of Probation and Parole, which prohibits the grant of parole to an inmate sentenced to serve life in
prison. 61 Pa.C.S.A. § 6137(a)(1). Therefore, it is the interplay of three separate statutes in three separate chapters that
results in juveniles convicted of first- or second-degree murder in Pennsylvania to be sentenced to life in prison without
the possibility of parole. No personal information, factors, or mitigating circumstances are considered by the trial court
when meting out this sentence. Because of the mandatory nature of this sentence, it is unconstitutional as applied to juve-
niles pursuant to the holding of the Supreme Court in Miller.

The Juvenile Act contained in 42 Pa.C.S.A. §6301, et seq. created a system for the Court to attempt to maintain the stability of
the family relationship and also provide for the adjudication of juveniles who commit delinquent acts. In the definition section of
that Act, 42 Pa.C.S.A. §6302, a child subject to the jurisdiction of the Juvenile Act is defined as follows:

“Child.” An individual who:

(1) is under the age of 18 years;

(2) is under the age of 21 years who committed an act of delinquency before reaching the age of 18 years; or

(3) is under the age of 21 years and was adjudicated dependent before reaching the age of 18 years, who has requested
the court to retain jurisdiction and who remains under the jurisdiction of the court as a dependent child because the court
has determined that the child is:

(i) completing secondary education or an equivalent credential;

(ii) enrolled in an institution which provides postsecondary or vocational education;

(iii) participating in a program actively designed to promote or remove barriers to employment;

(iv) employed for at least 80 hours per month; or

(v) incapable of doing any of the activities described in subparagraph (i), (ii), (iii) or (iv) due to a medical or behavioral
health condition, which is supported by regularly updated information in the permanency plan of the child.

The Juvenile Act recognizes that when a juvenile has committed the crime of homicide that prosecution should be commenced in
the Criminal Division rather than Juvenile Court unless a petition for decertification has been granted.

(e) Murder and other excluded acts.—Where the petition alleges conduct which if proven would constitute murder, or
any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302 (relating to
definitions), the court shall require the offense to be prosecuted under the criminal law and procedures, except where
the case has been transferred pursuant to section 6322 (relating to transfer from criminal proceedings) from the division
or a judge of the court assigned to conduct criminal proceedings. 42 Pa.C.S.A. §6355(e)

It is clear from the provisions of the Juvenile Act that any individual under the age of eighteen who commits a crime of homicide
shall be tried in the Criminal Division unless and until a decertification petition is granted. When tried as an adult, a juvenile under
the age of eighteen would be subject to the same sentencing provisions as an individual eighteen or older who committed the crime
of first or second degree murder except that the juvenile offender could not automatically be given the sentence of life without the
possibility of parole since a hearing must be held prior to the imposition of sentence which would address mitigating and aggra-
vating factors applicable to that juvenile for convictions that occurred after June 24, 2012.

As previously noted, Porter’s petition for post-conviction relief is time-barred and he has not plead or proven that this petition
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is subject to one of the three exceptions set forth in the Post-Conviction Relief Act.1 The more fundamental problem, however, with
Porter’s petition for post-conviction relief is that Miller v. Alabama, supra., is not applicable to him since it is applicable to only
juveniles that have been sentenced to life without the possibility of parole. Porter was born on December 16, 1964, and was nine-
teen years old at the time that he committed this homicide in August of 1984. In light of the fact that Miller v. Alabama, supra., was
not applicable to Porter’s case and that his petition was untimely filed, this Court properly dismissed his petition for post-convic-
tion relief without a hearing.

Cashman, J.
Dated: June 13, 2013

1 As noted in Commonwealth v. Knox, supra., 50 A.2d @ 768:

FN26. The holding of Ortiz—that Graham did not expressly create a new constitutional right for juveniles convicted of second-
degree murder and sentenced to life imprisonment without the possibility of parole for PCRA timeliness purposes—is unaffected
by Miller and is still good law. See Ortiz, 17 A.3d at 421–22.

Commonwealth of Pennsylvania v.
Nicholas Powers

Criminal Appeal—Weight of the Evidence—Stalking and Harassment

No. CR 2012-00020. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—June 24, 2013.

OPINION
This is an appeal following the Defendant’s conviction for stalking and harassment. On February 29, 2012, following a non-jury

trial, this court found the Defendant guilty of Stalking, a misdemeanor of the first degree, and Harassment, a misdemeanor of the
third degree. This court sentenced the Defendant to three (3) years of probation at the stalking count, ordered no contact with the
victim during the term of probation, and assessed no further penalty at the harassment count. The Defendant filed Post-trial
Motions challenging the weight of the evidence, which this court denied on August 22, 2012, after a hearing on the motion. The
Defendant then filed this appeal. The Defendant raises only one issue on appeal --- whether this court’s verdict was against the
weight of the evidence. For the following reasons, this court’s conviction should be upheld.

The victim in this case, Vera Lukashchuk was a native of Siberia, working for the University of Pittsburgh doing virus research.
(T.R. 8-9).1 She held a Ph.D. at the time. (T.R. 9). The victim entered into a relationship with the Defendant approximately one year
before the incidents giving rise to the Defendant’s criminal charges. (T.R. 11). After eight (8) months of dating, Dr. Lukashchuck
and the Defendant moved in together. However, after only four (4) to five (5) months of co-habiting, Dr. Lukashchuk decided to end
the relationship. (T.R. 11-12). Dr. Lukashchuk ended the relationship during the first week of August, 2011 and moved out of the
joint apartment in mid August, 2011. (T.R. 11, 14, 17).

During the month after the victim ended her relationship with the Defendant, the Defendant’s conduct toward her deteriorated.
The Defendant would not let her sleep during the week or so between when she ended the relationship and ultimately moved out
of the joint apartment. (T.R. 13-14). The Defendant refused to leave the apartment, even though Dr. Lukashchuk paid for it and had
no family in Pittsburgh, forcing her to stay with friends and in a hotel. (T.R. 14). The Defendant took and/or hid some of the
victim’s personal items, including things that her family gave to her. (T.R. 15). The Defendant would call, text or e-mail her
persistently, accusing her of ruining his life. (T.R. 15-16). Dr. Lukashchuk was forced to change her cell phone number and e-mail
accounts because of the conduct of the Defendant. (T.R. 15-16).

The Defendant’s conduct worsened as August, 2011 wore on. The Defendant accused the victim of assaulting him and stealing
items from him when she went to the joint apartment briefly to collect her own possessions. She was charged based on the
Defendant’s accusations and spent a night in the Allegheny County Jail. (T.R. 17-19). The charges were dropped when the
Defendant chose not to testify against the victim at the preliminary hearing. (T.R. 34). On September 6, 2011, Dr. Lukashchuk
called 911 because of persistent threats made by the Defendant to her, including e-mails that indicated that she would be a ghost
and referenced deaths relating to relationships. (T.R. 20-22). Over the course of three (3) days (September 5-7), the Defendant sent
at least seventeen (17) e-mails to the victim which contained threatening language. (Exhibit 1, T.R. 20-23). There were more than
twelve (12) e-mails sent within less than a one and a one-half hour period on September 5, 2011. (T.R. 25). Some, but not all, of the
e-mails were presented during the trial. (T.R. 24-25).

Dr. Lukashchuk obtained a Temporary Protection from Abuse (TPFA) Order on September 9, 2011. (T.R. 16). While the no
contact order contained in the TPFA Order was in place, the Defendant continued to contact Dr. Lukashchuk, sending her both
e-mails and text messages. (T.R. 23, 25, 26, 27). It should be noted that the Defendant stipulated that the e-mails and texts origi-
nated from his accounts. (T.R. 22-26). The Defendant later alleged during his testimony that his Facebook account had been hacked
and his e-mail passwords changed, suggesting that the hacker had sent these messages to the victim. (T.R. 51). The Defendant did
not know exactly when the e-mail account was hacked. (T.R. 60).

The Defendant’s sole assertion of error on appeal is that this court’s verdict was against the weight of the evidence. He asserts
that Dr. Lukashchuk was not a credible witness, that she was biased because of the criminal charges that had been filed against
her, that the Defendant provided credible testimony, and that the evidence of texts and e-mails sent to the victim resulted from the
alleged hacking of the Defendant’s accounts by an unknown individual.

When a challenge to the weight of the evidence is based on the credibility of trial testimony, an appellate court’s review of the
trial court’s decision is extremely limited. Com. v. Rossetti, 863 A.2d 1185, 1191 (Pa.Super.2004). Unless the evidence is so unreli-
able and/or contradictory as to make any verdict based thereon pure conjecture, these types of claims are not cognizable on appel-
late review. Id. Additionally, where the trial court has ruled on the weight claim, an appellate court’s role is not to consider the
underlying question of whether the verdict is against the weight of the evidence, but rather to decide if there was a palpable abuse
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of discretion. Com. v. Champney, 832 A.2d 403, 408 (Pa. 2003), Com. v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007).
The Defendant initially raised these weight of the evidence issues in his Post-Sentence Motions, and this court denied his claims

as lacking in merit. Here, the Defendant is asking an appellate court to reassess the credibility of the trial witnesses. However, it
is well settled that an appellate court cannot substitute its judgment for that of the trier of fact. Com. v. Holley, 945 A.2d 241, 246
(Pa.Super.2008). Further, this court, as the finder of fact was free to believe the testimony of certain witnesses and to disbelieve
the testimony of another. The finder of fact is free to believe all, none, or part of the testimony presented at trial. Com. v.
Griscavage, 517 A.2d 1256 (Pa. 1986). It is for the fact-finder to make credibility determinations, and the finder of fact may believe
all, part, or none of a witness’s testimony. Com. v. Lee, 956 A.2d 1024, 1029 (Pa.Super.2008).

The evidence in this case was clear that the Defendant engaged in a course of conduct consisting of sending a multitude of text
messages and e-mails to the victim which were threatening in nature. The Defendant threatened to harm himself and made refer-
ences to harming the victim and her new roommate. Copies of some of the texts and e-mails were admitted into evidence, and it
was stipulated that they had been sent by the Defendant’s phone number and e-mail address. The e-mails sent to the victim included
the following language, which is reproduced exactly as sent with all abbreviations, typographical and spelling errors:

• “I don’t wana live. I should probably take you and ur new housemate with me. We’ll at least live in hell together. Or
heaven. Or eternal abyss.” (Exhibit 1- 9/5/11 at 8:38 p.m.).

• “So what does a crazy person do then to the person who made them homeless? Go to their new home? Cya. Have a
great night and rest of your life. I hope u get to be a ghost.” (Exhibit 1- 9/5/11 at 8:38 p.m.).

• “vera, If you are going to ruin my military and you just called me to piss me off, then whatever we can see who finds
who first. Think the cops wont wait outside ur work all day all week and also that i don’t care if they shoot me if u take
away my military.” (Exhibit 1 – 9/5/11 at 11:23 p.m.)

• “If ur not call me back cause i hate you now forever and never wanna see u again, but if ur gonna ruin my military
I might as well c u at home and end this.” (Exhibit 1- 9/5/11 at 11:23 p.m.)

• “Im headed ur way… I am sleepin on ur porch if i have to. If you filed a pfa they will arrest me but u already ruined
my life!!!” (Exhibit 1- 9/6/11 at 7:05 p.m.).

• “I can come stay on ur porch i don’t care.” (Exhibit 1- 9/6/11 at 7:10 p.m.).

• “look u did this and im upset. u can at least talk to me and calm me down. otherwise im opening this and headed and
gonna start shit. Maybe not immediateky but i wll know and freak out.” (Exhibit 1- 9/6/11 at 7:39 p.m.).

• “the only people i can hit are in the middle of you and me and everything and i fell like going and ringing the bell
and flipping out. and if u filed the pfa then dying…..” (Exhibit 1 – 9/6/11 at 7:51 p.m.)

• “Now I FEEL like I hate you & should ruin ur life and my life isnt worth anyting at all!” (Exhibit 1 – 9/6/11 at 8:12 p.m.)

• “now ir gonna make me snap soon and open this. I can prob do alot if im crazy!” (Exhibit 1 – 9/6/11 at 8:12 p.m.)

• “please, im out under train tracks! 2 people died today from a shooting! Related to a relationship! And 2weeks ago!”
(Exhibit 1 – 9/6/11 at 8:12 p.m.)

• “When you ignore me about this it just makes me think about (dont take this the wrong way in an email) the 2 peo-
ple today killed after a bad breakup, and the guy 2 or 3 weeks ago in VA who found his ex wife and walked in on her and
her ex bf and they died. I am not going to do this, but this makes me think that when some girl acts like the way you are
with the wrong person this is what happens. So please do not call me crazy! These people are crazy! And you are acting
like those girls. I am not going to do that. So who is more crazy, me or you? You are the one acting like someone from those
stories. I am not going to kill anyone.” (Exhibit 1 – 9/6/11 at 8:41 p.m.)

• “Please do not cut out this e-mail, because I rode a bike to Jersey to talk to Julia, and you are no where near that far.
I’d probably go to UK to get closure. Please stop messing with my emotions like this, You are making this so dangerous
now…. So please just call me and make that easy and safe and everything.” (Exhibit 1- 9/6/11 at 8:41 p.m.)

• “Ill want to find J & fight.” (Exhibit 1- 9/6/11 at 11:29 p.m.)

• “Ill remember all the people who snapped recently.” (Exhibit 1- 9/6/11 at 11:29 p.m.) 

• “vera now if u filed a pfa i have every reason to want to see u. If u can cancel this let me know. BC ur not safer.”
(Exhibit 1 – 9/7/11 at 5:16 p.m.)

• “vera come see me i have to tell u something. My sister called and said u ruined my whole life. I heard u were lying
to me when u moved. And I hear u put an arrest out on me. If u don’t call me now, im sure ill c u before cops arrest me.
U ruined my life? U were afraid before? whats 6 magdelena?!! Ud better call me and figure this out how u can cancel this
now or leave the fuckin country!!!!” (Exhibit 1 – 9/7/11 at 5:23 p.m.)

This court did not believe the Defendant’s claims that the e-mails quoted above were the work of some unknown hacker. This
court did not find the Defendant’s claim that his e-mail had been hacked to be credible at all. This court heard the testimony of the
victim and the Defendant during this trial and found all credibility to reside with the victim. The Defendant’s version of the events
was simply not credible, and this court did not believe his version of events. It is this court’s province to decide credibility. Simply
because the Defendant does not agree with this court’s assessment does not justify a reversal of his conviction and sentence.

The evidence, as found by the court after, assessing the credibility of the witnesses, was such that the Commonwealth
proved, beyond a reasonable doubt, that the Defendant engaged in a course of conduct consisting of persistent communica-
tions that placed the victim in reasonable fear of bodily injury and were intended to, and in fact did, cause her substantial
emotional distress, thereby justifying this court’s stalking conviction. Additionally, the evidence found by this court, after
assessing the credibility of the witnesses, was such that the Commonwealth proved, beyond a reasonable doubt, that the
Defendant communicated threating language and did so repeatedly with the intent to harass, annoy and alarm the victim,
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thereby justifying this court’s harassment conviction
There is more than sufficient evidence on the record to support the Defendant’s conviction and support this court’s decision to

deny his Post-Sentence Motion. This court should be upheld.

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court should be upheld.

BY THE COURT:
/s/Lazzara, J.

1 All transcript citations refer to the non-jury trial on February 29, 2012.

Commonwealth of Pennsylvania v.
Joseph J. Johnson

Criminal Appeal—Sufficiency—Terroristic Threats—Best Evidence—Voice Mail Messages

No. CR 2012-2491. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—June 26, 2013.

OPINION
This is an appeal following the Defendant’s conviction for Terroristic Threats (18 Pa. C.S.A. §2706(a)(1)) and Harassment (18 Pa.

C.S.A. §2709(a)(4)). Following a non-jury trial held on September 27, 2012 and October 3, 2012, this court found the Defendant guilty
of Terroristic Threats, a misdemeanor of the first degree, and Harassment, a misdemeanor of the third degree. This court sentenced
the Defendant to five (5) years of probation at the Terroristic Threats count, ordered no contact with the victim during the term of
probation, and assessed no further penalty at the Harassment count. Sentencing occurred on October 3, 2012, and this direct appeal
followed. The Defendant raises two issues on appeal. First, the Defendant alleges that there was insufficient evidence to convict him
on the Terroristic Threats charge, and, secondly, he asserts that this court committed error by overruling his “Best Evidence” objec-
tion when the court permitted testimony concerning the content of voicemails that were not available at the time of trial.

FACTUAL BACKGROUND
The Defendant was charged with Terroristic Threats and Harassment following a series of phone calls he made to, and voice-

mails he left for, his ex-girlfriend, Tameca Dickerson. The Defendant and Ms. Dickerson had been in a relationship for three (3)
years when the relationship ended in August, 2011. (T.R. 9/27/12, p. 8). The parties have one child together, a daughter two years
old at the time of trial, and they have had numerous custody disputes since the relationship ended, according to both the Defendant
and Ms. Dickerson. (T.R. 9/27/12, pp. 9-11, T.R. 10/3/12, pp. 16-18). Ms. Dickerson had obtained a Temporary Protection from
Abuse Order (TPFA) on November 30, 2011. That order was vacated and a civil consent order was entered on December 5, 2011.
The consent order indicated that the Defendant was not to abuse, stalk, harass or threaten Ms. Dickerson. (Exhibit A). On February
7, 2012, Ms. Dickerson reported to the Coraopolis Borough police station to complain of threats made by the Defendant to her, (T.R.
10/3/12, p. 3), and on February 13, 2012 a second TPFA was entered. A Final PFA was entered on March 13, 2012. It was entered
for a three (3) year term. (T.R. 9/27/12, pp. 11-13).

According to the Criminal Complaint and Affidavit of Probable Cause, admitted into evidence by the defense as Exhibit A, the
Defendant called Ms. Dickerson seven (7) times in two (2) days. (Exhibit A, T.R. 10/3/12, p. 3). He left three (3) voicemails on Ms.
Dickerson’s phone, the contents of which were quoted in the police report. (Exhibit A). The messages left by the Defendant included
the following language:

• Ms. Dickerson “made his life hell rather than be civil with him.”

• The Defendant was “getting ready to burn the bridge, burn her house down and burn Coraopolis down, that’s what 
I’m about to fucking do.”

• The Defendant stated that “things are about to get real fucking ugly” and that he’s gone “over the edge.”

(Exhibit A).

The victim also testified to additional conduct of the Defendant, including driving by her house when he lives some distance
away (T.R. 9/27/12, pp. 21, 23), leaving items on her doorstep even after a PFA was entered (T.R. 9/27/12, p. 21), and following her
so that he always seemed to know where she was. (T.R. 9/27/12, p.21). Ms. Dickerson indicated that she changed her locks because
of the Defendant’s conduct, as well as her telephone number. (T.R. 9/27/12, pp. 21-22).

SUFFICIENCY OF THE EVIDENCE
The Defendant asserts that there was not sufficient evidence presented to prove beyond a reasonable doubt that the Defendant

was guilty the crime of Terroristic Threats. He asserts that the statements made by the Defendant were hyperbolic, metaphoric
and unthreatening. He also maintains that his zero prior record score evinced his lack of intent to terrorize the Defendant.

The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
evidence, the appellate court must determine whether the evidence admitted at trial and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com.v. Jones, 954 A.2d 1194 (Pa. Super. 2008).

An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The weight of the
evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and to determine the credibility
of the witnesses. When evidence conflicts, it is the sole province of the fact finder to determine credibility and to believe all, part
or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appellate court cannot substitute its judgment for
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that of the finder of fact and may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is
so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances. Com. v.
Perez, 931 A.2d 703 (Pa. Super. 2007). It must also be pointed out that an appellate court’s standard of review of a non-jury trial is
to determine whether the findings of the trial court are supported by competent evidence and whether the trial court committed
error in the application of law. Com. v. Decker, 698 A.2d 99, 100 (Pa. Super. 1997).

In order to obtain a conviction for Terroristic Threats under 18 Pa. C.S.A. §2706(a)(1), the Commonwealth must prove beyond
a reasonable doubt that the defendant communicated a threat, either directly or indirectly, to commit a crime of violence with the
intent to terrorize another. 18 Pa. C.S.A. §2706(a)(1). The testimony in the case supports this court’s determination of guilt on the
count of Terroristic Threats. The Defendant clearly communicated, in the form of voicemails, a direct threat that he was going to
burn down the victim’s home. While the Defendant asserts that he did not intend to terrorize Ms. Dickerson with this language,
this court found and believed otherwise. This court did not accept the Defendant’s argument, at trial or now on appeal, that his
language was hyperbole or exaggeration due to anger. His language identified a specific crime – arson -- and a specific location –
Ms. Dickerson’s home. When this language is placed in the context of the Defendant’s overall conduct toward the victim following
the termination of their relationship, namely stalking and violating a PFA and/or a consent order, it is clear that the Defendant
intended these statements to frighten and threaten Ms. Dickerson. In addition to the frightening behavior testified to by Ms.
Dickerson, the Defendant himself testified regarding his tumultuous relationship with Ms. Dickerson, which included several
violent episodes involving physical violence. (T.R. 10/3/12, pp. 23-25). When all of the Defendant’s conduct is considered, the fact
that the language in the voicemails was intended as a threat is readily apparent.

The Defendant made a similar argument regarding the Terroristic Threats charge at trial, namely that the language was hyper-
bole or exaggeration, and this court found it to be unconvincing and lacking merit. The Defendant made a very specific threat that
he was going to burn down Ms. Dickerson’s home, that things were about to “get ugly”, and that he had “gone over the edge”. The
victim testified very credibly regarding her fear of the Defendant, which was evidenced by her reporting the Defendant’s threats
to the police station, changing her locks and changing her telephone number. Her fear was still clear at the time of trial, reflected
in her demeanor, her voice and her tear-filled eyes. This court believed the victim that she took the language as a threat and that
it caused her substantial fear. This court’s review of the language in the context in which it was made also led this court to
conclude that the language was a direct threat and not mere empty threats made in anger.

The Defendant, to bolster his argument that he would not threaten Ms. Dickerson and that his words were only hyperbole, points
to his zero prior record score. However, this lack of prior convictions was due in part to the victim failing to report any prior attacks
by the Defendant. Certainly had she reported the physical violence, the Defendant’s prior record score might well have been
greater than zero. In addition, it must be noted that the Defendant’s prior record score was not admitted as evidence during the
trial. It was mentioned, in passing, by defense counsel during closings (T.R. 10/3/12, p. 27), but was not testified to, or in any other
way introduced, during the trial of this matter. Obviously, the arguments of counsel, as is well-settled law, are not evidence, and
this court did not treat defense counsel’s passing reference of a zero prior record score as such.

There was sufficient evidence of record for this court to find, beyond a reasonable doubt, that the Defendant was guilty of
Terroristic Threats. Certainly, this court’s findings are not so contrary to the evidence of record to shock anyone’s conscience. The
court believed the victim and the affiant officer as to the contents of the voicemails, and, considering the overall conduct of the
Defendant, recognized the specific threats contained therein. The Defendant’s conviction on this charge should be upheld.

BEST EVIDENCE RULE
The Defendant’s second claim of error concerns this court’s overruling of the Defendant’s Best Evidence objection during the

trial. The rulings on evidentiary questions by the trial court are well-within the sound discretion of the trial court, and an appel-
late court will reverse only for a clear abuse of that discretion. Com. v. Viera, 659 A.2d 1024, 1028 (Pa. Super. 1995). An abuse of
discretion is not merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment
that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence on the record. Id. In
reviewing a trial court’s ruling on the admissibility of evidence, an appellate court’s standard of review is one of deference. Com.
v. Hunzer, 868 A.2d 498, 510 (Pa. Super. 2005). It is well-established that the trial court has broad discretion in ruling on the param-
eters of cross-examination, and those rulings will not be reversed absent a clear abuse of discretion or error of law. Com. v. Mullins,
665 A.2d 1275, 1277 (Pa. Super. 1995).

As explained by Officer Litterini, when Ms. Dickerson reported to the police station on February 7, 2012, she played the three
(3) voicemails left on her phone by the Defendant. (T.R. 10/3/12, p. 3). Officer Litterini, a nineteen (19) year veteran officer and
sergeant, included quoted portions of the voicemails in his Affidavit of Probable Cause. (T.R. 10/3/12, p. 5). However, a recording
of the voicemails was not made due to concerns of recording quality from a cell phone to an analog recording device. (T.R. 10/3/12,
p. 4). The victim saved the voicemails on her phone for use at trial. (T.R. 9/27/12, p. 19; T.R. 10/3/12, p. 4).

Within fifteen (15) minutes following the preliminary hearing on these charges before Magisterial District Judge Mary Murray
on February 21, 2012, the Defendant shut off service to Ms. Dickerson’s phone, as the account was in his name. (T.R. 9/27/12, pp.
16-19, 25, 27-28). When her service was shut off, Ms. Dickerson no longer had access to the voicemails that she had saved. (T.R.
9/27/12, p.17). According to the unchallenged assertion of the Assistant District Attorney on the case, the voicemails were
destroyed by the Defendant and could not be recovered. (T.R. 9/27/12, p. 18; T.R. 10/3/12, pp. 9-10).

During the first day of trial, Ms. Dickerson testified regarding the content of the voicemails, and the Defendant made a Best
Evidence objection based on Pennsylvania Rule of Evidence 1002, which provides that an original recording, inter alia, is required
in order to prove its content, unless otherwise specified. Pa. R.E. 1002. Rule 1004 provides that an original is not required, and
other evidence of a recording is admissible if:

(a) All of the originals are lost or destroyed, and not by the proponent acting in bad faith; or

(b) An original cannot be obtained by any judicial process. Pa.R.E. 1004.

Here the originals were destroyed, not by the proponent of the evidence, but by the Defendant, acting in bad faith. This court
made a finding of fact that there was a satisfactory explanation for the failure to produce the original recording. This finding
cannot be reversed absent an abuse of discretion. Com. v. Steadman, 40 A.2d 96 (Pa. Super. 1944). It must also be noted that this
rule does not preclude the admission of facts by mere virtue of the fact that there is a recording that also contained these facts.
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See Pennsylvania Evidence, Second Edition, Packel and Poulin, §1002-1.
Additionally, part of the Defendant’s main objection to the testimony concerning the voicemails dealt with Ms. Dickerson’s

assertion that the Defendant said that he was going to shoot anyone around his daughter and that these statements were contained
in the voicemails. (T.R. 9/27/12, pp. 20, 28). Officer Litterini made no mentions of these statements in his report and testified that
they were not recorded on the voicemails. (T.R. 10/3/12, p. 5). However, this testimony regarding shooting was not used by this
court to find the Defendant guilty of Terroristic Threats. Rather, this court found the Defendant guilty based on his specific threats
about burning down the victim’s home.

This court’s findings that the Defendant had threatened the victim so as to justify conviction on the charge of Terroristic Threats
were based on the credible testimony of the victim and Officer Litterini, as well as the quoted language of the voicemails as
contained in the report of Officer Litterini. Officer Litterini testified credibly that he listened to the voicemails and made a verbatim
transcription of them for the purposes of his police report. (T.R. 10/3/12, pp. 3-8). The court found the transcriptions of the voice-
mails to be reliable and generally consistent with the victim’s recall of the voicemails. This court properly denied the Defendant’s
objection and permitted the testimony concerning the voicemails.

CONCLUSION
For the foregoing reasons, Defendant’s conviction by this court should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: June 26, 2013

Commonwealth of Pennsylvania v.
Devon Shealey

Criminal Appeal—PCRA—Waiver—Time Credit—RRRI—Patent Errors in Sentencing Order—After Discovered Evidence

No. CC 200815377. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 2, 2013.

OPINION
On April 26, 2012, Petitioner filed a pro se petition pursuant to the Post-Conviction Relief Act (hereinafter referred to as

“PCRA”), 42 Pa.C.S. § 9541, et seq. By Order of Court dated May 2, 2012 this Court appointed counsel, Veronica Brestensky, to
represent the petitioner relative to that filing. Appointed counsel then filed an amended PCRA petition and this Court convened a
hearing. After the hearing, this Court entered an order denying the PCRA petition. However, it appears that an oversight occurred
and the order that was entered did not conform to the relief this Court intended to grant after the PCRA hearing. Petitioner raised
a number of claims. This Court convened a hearing and after that hearing, this Court intended to grant some of the claims and deny
some of the claims. Among the claims this Court sought to deny was Petitioner’s claims relative to newly discovered exculpatory
evidence. This Court, however, committed a clerical error and entered one order denying all of Petitioner’s claims. Petitioner did
not file any motions to reconsider or modify the Court’s order and the order became final, leading to this appeal. This Court will
address all of Petitioner’s claims and this Court believes that some of the claims should be remanded to this Court and the Court’s
rejection of the other claims should be affirmed.

The petitioner was charged with four counts of robbery, two counts of persons not to possess a firearm, two counts of carrying
a firearm without a license, one count of fleeing or eluding a police officer and twelve summary counts. Prior to trial, the two counts
of person not to possess a firearm were withdrawn. After a jury trial before the Honorable Robert C. Reed, Petitioner was convicted
of all counts. The sentencing transcript reveals that Judge Reed sentenced Petitioner to four consecutive terms of imprisonment
of not less than 78 months nor more than 156 months for the robbery convictions. He was sentenced to two terms of imprisonment
of not less than 48 months nor more than 96 months relative to the gun convictions. As set forth specifically during the sentencing,
the sentences for the gun convictions were concurrent to each other but consecutive to the robbery sentences. The aggregate term
of imprisonment set forth at sentencing by Judge Reed was not less than 30 years nor more than 60 years.1 Petitioner filed a direct
appeal and his conviction and sentence were affirmed. He then filed a timely pro se PCRA petition which was assigned to this
Court. Appointed counsel then filed an amended PCRA petition.

Title 42 Pa.C.S.A. § 9543 states, in pertinent part,

(a) General rule. —To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponder-
ance of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

*    *    *

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.
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(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

(b) Exception. —Even if the petitioner has met the requirements of subsection (a), the petition shall be dismissed if
it appears at any time that, because of delay in filing the petition, the Commonwealth has been prejudiced either in its
ability to respond to the petition or in its ability to re-try the petitioner. A petition may be dismissed due to delay in the
filing by the petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the petitioner
shows that the petition is based on grounds of which the petitioner could not have discovered by the exercise of reason-
able diligence before the delay became prejudicial to the Commonwealth.

Petitioner’s first claim is that he should have received time credit on his sentence for the time he was incarcerated between
November 7, 2008 and January 12, 2010 relative to the instant case and credit for this time was not applied to any other case. The
Commonwealth originally opposed the granting of time-credit to Petitioner. However, as set forth on the record during the PCRA
hearing, the parties later agreed that Petitioner was entitled to time credit for this period of pretrial incarceration because this
period of incarceration was not applied to any other sentence of incarceration imposed on Petitioner. This Court intended to grant
time credit for this period but it did not include such relief in its final order. The Superior Court should remand this claim to this
Court to permit the issuance of an amended sentencing order to reflect that the petitioner is entitled to time-credit for this pretrial
incarceration.

Petitioner next claims that his sentence was illegal because the sentencing court did not make a determination as to whether
Petitioner was eligible for a reduction of his minimum sentence pursuant to the Recidivism Risk Reduction Incentive statute (44
Pa.C.S.A. § 5303, hereinafter, “RRRI”) at the time of sentencing. There is no question that the sentencing court did not make any
determination concerning Petitioner’s eligibility for RRRI consideration. Additionally, as conceded by the petitioner, due to the
nature of the offenses of conviction, there is also no question that Petitioner is not eligible for sentence reduction under RRRI. This
Court intended to issue an amended sentencing order reflecting that Petitioner was not RRRI eligible. However, because Petitioner
is not RRRI eligible, this error appears to be harmless. If the error asserted by Petitioner is harmless, it will not provide a basis
for relief. The Superior Court stated in Commonwealth v. Stutler, 966 A.2d 594 (Pa. Super. 2009):

Trial court error will be considered harmless where (1) the error did not prejudice the defendant or the prejudice was
de minimis; or (2) the erroneously admitted evidence was merely cumulative of other, untainted evidence which was
substantially similar to the erroneously admitted evidence; or (3) the properly admitted and uncontradicted evidence of
guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that the error could
not have contributed to the verdict. [Citations omitted.]

Id. at 602. Nonetheless, because the Superior Court should remand this matter to this Court to issue an amended sentencing order
for other reasons set forth herein, this Court can note in that order that Petitioner is not RRRI eligible.

Petitioner next claims that a patent error occurred at sentencing because the sentencing court imposed a sentence for a convic-
tion for a person not to possess a firearm and those charges had been specifically withdrawn by the Commonwealth prior to trial
and had not been presented to the jury. As an initial matter, the record relative to Petitioner’s sentencing is, to say the least,
confusing. Judge Reed indicated that the petitioner was to be sentenced to a state correctional institution at counts two through
eight. The sentencing transcript reflects that Petitioner was sentenced to four consecutive terms of imprisonment of not less than
78 months nor more than 156 months relative to each robbery conviction. It also reflects that Petitioner was sentenced to two
concurrent terms of imprisonment of not less than 48 months nor more than 96 months relative to his convictions for violating 18
Pa.C.S.A. §6106(a), with these sentences to run consecutively to the other prison sentences. No further penalty was imposed at the
remaining counts. The aggregate sentence imposed at sentencing was a term of imprisonment of not less than 30 years nor more
than 60 years.

The written sentencing order, however, reflects a much different sentence. The four consecutive sentences relative to the
robbery convictions are contained in that order. However, they are reflected as counts one through four. The written order also
reflects a consecutive sentence of not less than 48 months nor more than 96 months relative to the conviction for criminal conspiracy
and a consecutive sentence of not less than 48 months nor more than 96 months relative to the convictions for violating 18 Pa.C.S.A.
§6105(a)(person not to possess a firearm), charges that had been specifically withdrawn prior to trial. The written order also
reflects a sentence of no further penalty with respect to all remaining counts, including one other count of 18 Pa.C.S.A. §6105(a),
which had been withdrawn, and for two counts of 18 Pa.C.S.A. §6106(a)(possessing a firearm without a license), offense for which
Petitioner received two concurrent sentences of imprisonment of not less than 48 months nor more than 96 months at sentencing.
The aggregate sentence contained in the written sentencing order is a sentence of imprisonment of not less than 34 years nor more
than 68 years.

This Court intended to grant relief to Petitioner on this claim and issue an amended written sentencing order. This Court
believes that the sentencing court committed a clerical and patent error in completing the written sentencing order. The sentenc-
ing transcript, while it may have incorrectly identified the counts of conviction by count number, clearly recites the sentence
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imposed on Petitioner. The sentencing court did not intend to impose any sentences on the withdrawn counts of 18 Pa.C.S.A.
§6105(a). The sentencing court specifically stated that it was imposing two concurrent sentences on Petitioner for violating 18
Pa.C.S.A. §6106(a)(1) and this Court believes the sentencing court intended to impose a substantial sentence on these counts.
However, the sentence imposed on Petitioner was illegal. The statutory maximum sentence of imprisonment that could have been
imposed on this Felony 3 offense was not less than 42 nor more than 84 months. The Court could not impose a sentence of not less
than 48 nor more than 96 months on these counts. Clear clerical errors regarding an imposed sentenced can be corrected at any
time. See Commonwealth v. Borrin, 12 A.3d 466; 2011 Pa. (“[O]nly when a trial court’s intentions are clearly and unambiguously
declared during the sentencing hearing can there be a “clear clerical error“ on the face of the record, and the sentencing order
subject to later correction”). Because the sentencing record is clear that the sentencing court did not intend to impose a sentence
on the withdrawn counts, this Court intended to resolve the issue by entering an amended sentencing order imposing a sentence
of imprisonment of not less than 42 months nor more than 84 months on these counts, concurrent to each other but consecutive to
the robbery counts. The Superior Court can remand this issue to this Court for such action.

Petitioner next claims that Petitioner’s direct appeal counsel rendered ineffective assistance of counsel because he failed to
challenge the sufficiency of the evidence relative to Petitioner’s conviction for being a person not to possess a firearm when the
evidence failed to demonstrate that the petitioner was disqualified from possessing a firearm. The threshold inquiry in a claim
of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has forgone and which forms the basis
for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa. Super. 560, 591 A.2d 734 (Pa.Super.
1991). Counsel cannot be considered ineffective for failing to assert a meritless claim. Commonwealth v. Tanner, 600 A.2d 201
(Pa.Super. 1991).

This claim is properly denied because, as set forth above, this charge was specifically withdrawn prior to trial. Counsel could
not render ineffective assistance of counsel for challenging the insufficiency of evidence of an offense which was not at issue in
the case. This claim is without merit.

Petitioner next claims that he is entitled to a new trial based on the existence of previously unavailable and/or exculpatory
evidence, namely, that two people came forward admitting they committed the crimes of which Petitioner was convicted. To obtain
relief based upon newly-discovered evidence under the Post Conviction Relief Act, 42 Pa.C.S. §§ 9541-46, a petitioner must estab-
lish that: (1) the evidence has been discovered after trial and it could not have been obtained at or prior to trial through reason-
able diligence; (2) the evidence is not cumulative; (3) it is not being used solely to impeach credibility; and (4) it would likely
compel a different verdict. Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d 79, 94 (Pa. 1998). Credibility determinations
concerning the evidence admitted to establish these claims is within the province of the PCRA court. Commonwealth v. Spotz, 896
A.2d 1191, 1227 (Pa. 2006).

This Court heard testimony of Tyrone Thomas. Thomas testified that he was, in fact, the person who committed Petitioner’s
crimes and that Petitioner was innocent of the charges. The evidence at the hearing established that Petitioner and Thomas were
each lodged in the Allegheny County Jail sometime around December, 2010. While they were there, Thomas allegedly made a state-
ment to Petitioner that generally informed Petitioner that Thomas had committed the crimes of which Petitioner had been convicted.
Petitioner filed a pro se PCRA petition on April 26, 2012 seeking a new trial based on Thomas’ admissions. Thomas sent a letter to
this Court on June 14, 2012 advising this Court that he was the person who committed the crimes and asking this Court to free
Petitioner. Thomas later testified at a PCRA hearing and he admitted to committing the crimes.

At the outset, it appears as though Petitioner may have waived this claim. Rule 720(C) of the Pennsylvania Rules of Criminal
Procedure requires that a motion for a new trial based on after-discovered evidence must be filed promptly after the discovery of
the evidence. If the new evidence is discovered during the direct appeal period, that claim should be raised at that time. See
Commonwealth v. Rivera, 939 A.2d 355, 358 (Pa.Super. 2007). It is clear from the record that Petitioner waited over a year from
the time he learned of the after-discovered evidence to seek a new trial on that basis. This claim may be waived.

However, in the event that the claim is not waived, this Court believes the claim is meritless. This Court did not find Thomas to
be a credible witness and denied relief. There was overwhelming evidence that identified Petitioner as the perpetrator of the
crimes of conviction. The robberies were face to face encounters and Petitioner was not wearing a mask. As Petitioner and his
co-defendant attempted to flee, the vehicle Petitioner was driving crashed. The oil pan of the vehicle exploded into the interior of
the vehicle. Petitioner’s co-defendant, Germaine Edge, was covered with oil when he was arrested moments after the incident.
After Edge’s arrest, he was positively identified by the victims of the robbery. After Petitioner’s arrest, the victims identified him
as one of the perpetrators.

Thomas’ testimony was inconsistent with the evidence obtained during the investigation. Most importantly, Thomas testified
that he didn’t know Edge and had never met him. The evidence was clear that Edge was a participant in the crime. Thomas also
claimed that he was the passenger in the vehicle used to flee the robbery scene but he was not aware that the oil pan exploded after
the accident. Thomas’ testimony was also inconsistent with the testimony of the victims as to how the robbery occurred. This Court
also believed that since Thomas was already serving a 40 to 80 year sentence of imprisonment, he could easily and falsely admit
to Petitioner’s crimes with little or no risk of additional loss of liberty. This Court did not find Thomas to be credible and this “newly
discovered evidence” was simply not reliable. This claim fails and was properly denied.

Petitioner finally claims that there was a patent error in the imposition of sentence because the sentencing court did not intend
to impose the two sentences on the gun counts consecutive to each other. The sentencing court clearly intended two sentences
relative to the convictions for violating 18 Pa.C.S.A. §6106(a)(1) to run concurrent to each other but consecutive to the remaining
counts. As set forth above, the sentence was, however, illegal and this Court intended to amend the sentencing order as set forth
above. The Superior Court should remand this claim to this Court to issue an amended sentencing order.

Based on the foregoing, the Superior Court should affirm the denial of Petitioner’s PCRA as to certain claims as set forth above
and it should remand this matter relative to the remaining claims to permit this Court to enter an amended sentencing order as set
forth herein.

BY THE COURT:
/s/Mariani, J.

Date: July 2, 2013

1 As discussed herein, the sentence imposed by Judge Reed at sentencing differs substantially from the sentence reflected in his
written sentencing order.
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Commonwealth of Pennsylvania v.
Joshua Evans

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Evidence—Charges Added at Arraignment—Phone Call from Jail

No. CC 20078840. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 18, 2013.

OPINION
This is a timely appeal of the denial of Petitioner, Joshua Evans’, petition pursuant to the Post-Conviction Relief Act (hereinafter

referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. Petitioner raises two claims that his trial counsel rendered ineffective assistance
of counsel.1

After a jury trial, the defendant was convicted of two counts of aggravated assault, two counts of recklessly endangering another
person (REAP) and possessing a firearm without a license (VUFA).2 This Court sentenced the defendant to a term of imprisonment
of not less than 7 ½ years nor more than 15 years on one aggravated assault conviction. This Court imposed a consecutive term of
imprisonment of not less than 3 ½ years nor more than 7 years on the VUFA conviction. This Court imposed a consecutive term of
15 years probation at the remaining aggravated assault conviction. The remaining counts of conviction merged for purposes of
sentencing.

The evidence in this case established that on May 24, 2007, Brandi McWright, a three month old girl, and Andre Ripley were
shot in the Ferguson Park, a neighborhood playground, in Wilkinsburg, Pennsylvania at approximately 9:00 p.m. Wilkinsburg
police officer Ronald Waz, who was in the area, heard approximately seven gunshots coming from the area of the playground. He
observed two young boys running toward him. The boys told Officer Waz that two groups of individuals were shooting at each other.
When he arrived at Ferguson Park, Officer Waz observed what he described as “total chaos” at the playground. Ebony McWright,
the mother of Brandi Wright, and her cousin, Angel Perry, were at the playground with their children but they were too hysterical
to speak to Officer Waz.

Officer Waz spoke with Andre Ripley, one of the victims. Ripley testified at trial that he was in Ferguson Park and the defen-
dant approached him. The defendant told Ripley to “kick it up”, referring to defendant’s watch. Ripley believed the defendant was
attempting to rob him of the watch. Ripley responded “negative” and the defendant began firing a gun at Ripley. Ripley attempted
to flee but was shot in the arm. Trial testimony also established that Brandi McWright, the three month old child, was also shot at
this time while she was sleeping in her stroller. She was shot in her elbow, her thigh and her calf. During the shooting, there were
at least eight and as many as ten children in the playground. Numerous shots were fired during the shooting.

Ebony McWright testified that she did not witness the shooting. She did observe the defendant in the playground prior to the
shooting. She testified that she heard many gunshots. Immediately after the shooting, she observed the defendant run past her
carrying a silver colored gun.

At trial, the Commonwealth, over defense objection, offered, and the Court admitted, a recording of a telephone call made by
the defendant, while in jail on this case, attempting to contact someone to convince Ebony McWright to lie about her observations
at the time of the shooting.

After trial, and prior to sentencing, the Commonwealth filed a Notice of Intention to Invoke Mandatory Sentence. In that Notice, the
Commonwealth requested a mandatory minimum sentence of five years imprisonment for each of the two aggravated assault counts.

It is well established that counsel is presumed effective and the defendant bears the burden of proving ineffectiveness.
Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). To overcome this presumption, Appellant must satisfy a three-
pronged test and demonstrate that: (1) the underlying substantive claim has arguable merit; (2) counsel whose effectiveness is
being challenged did not have a reasonable basis for his or her actions or failure to act; and (3) the petitioner suffered prejudice
as a result of counsel’s deficient performance. Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203, 213 (Pa. 2001). A claim of inef-
fectiveness will be denied if the petitioner’s evidence fails to meet any of these prongs. Id. at 221-222.

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has
forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

Petitioner’s first claim alleges that trial counsel was ineffective for failing to object to two counts of recklessly endangering
another person (“REAP”) naming Andre Ripley and Baby Doe as victims from being prosecuted in this case. These counts were
not contained in the original criminal complaint but were added at the arraignment and included in the criminal information filed
at that time. Importantly, the original complaint did contain aggravated assault charges naming Andre Ripley and Baby Doe as
victims of those crimes. The petitioner’s chief argument is that his trial counsel was ineffective for failing to object to these two
counts of REAP being prosecuted against him since they were not included in the criminal complaint but added at arraignment.

The record in this case reveals that the only REAP charges litigated at the preliminary hearing named April Perry and Dayja
Thomas as victims. Andre Ripley and Baby Doe were only listed as victims of two counts of aggravated assault. The first time that
Andre Ripley ad Baby Doe were named as victims of REAP was in the criminal information. Trial counsel did not object to the
inclusion of the REAP counts in the criminal information and trial proceeded as set forth above and the Petitioner was convicted
of aggravated assault and REAP.

The evidence admitted during the post-sentence hearing established that trial counsel did not represent the defendant at the
preliminary hearing. He testified that he did receive a copy of the Criminal Information and was aware that the defendant faced
the REAP charges at trial. He did not realize that the charges only appeared after the preliminary hearing. He did testify that he
was aware that he had to defend the REAP charges naming Andre Ripley and Baby Doe. During the post-sentencing hearing, he
testified that had he been aware of that these REAP charges were added after the preliminary hearing, he would have objected to
the inclusion of the REAP charges at trial. Trial counsel acknowledged, however, that the REAP charges were lesser included
offenses of the aggravated assault charges and it made sense to him that the defendant was facing both charges.3

Trial counsel was not ineffective relative to his failure to object to the REAP charges. Furthermore, the REAP charges involv-
ing Andre Ripley and Baby Doe were lesser included offenses of the aggravated assault convictions. Had trial counsel objected to
inclusion of these charges at trial, his objection would have been overruled. As set forth in Commonwealth v. Sinclair, 897 A.2d
1218, 1221 (Pa.Super. 2006), the pertinent consideration in determining whether an amendment is appropriate is 



page 436 volume 161   no.  21

[w]hether the crimes specified in the original indictment or information involve the same basic elements and evolved
out of the same factual situation as the crimes specified in the amended indictment or information. If so, then the defen-
dant is deemed to have been placed on notice regarding his alleged criminal conduct. If, however, the amended provision
alleges a different set of events, or the elements or defenses to the amended crime are materially different from the
elements or defenses to the crime originally charged, such that the defendant would be prejudiced by the change, then
the amended is not permitted.

Defense counsel admitted he was on notice of the facts and circumstances supporting the REAP charges. The REAP charges
involved the same basic elements of the aggravated assault charges. This claim is, therefore, without merit.

Defendant next claims that trial counsel was ineffective for failing to object to the trial court’s improper use, as substantive
evidence, of at least one of the defendant’s jail calls. The jail call at issue contained comments made by the defendant demonstrat-
ing his attempts to procure perjured testimony in an effort to clear him. Specifically, the defendant attempted to enlist another
person to testify that the victim, not the defendant, possessed a chrome gun at the time of the shooting that led to the instant pros-
ecution. During the call, the defendant noted that the witness (Ebony McWright) saw the defendant with a chrome or silver gun.
It was clear that the defendant was attempting to get the witness to lie at trial about who possessed this gun. Trial counsel objected
to the admission of this evidence at trial. This Court ruled that the evidence was admissible to demonstrate the defendant’s
consciousness of guilt and the evidence was not to be admitted for demonstrating that the defendant engaged in any illegal
conduct outside of the allegations made in the instant case. In rendering its verdict in this case, this Court explained that:

I make this finding for several reasons. First of all, the physical evidence is inconsistent with what Mr. Evans
described with regard to positioning. Secondly, other witnesses who saw a person enter the park specifically said they did
not see him [the victim] carrying anything. Third, Mr. Evans’ testimony regarding the phone call, No. 132, I find to be
incredible.

Mr. Evans identified his own voice in which he said “Dude”, meaning Mr. Ripley, “she seen with the chrome gun and
shit.” He was trying to get the witness, Eb, to lie.

That’s the Court’s belief based on his testimony, which he admitted; but it wasn’t simply that he had a gun, too. He
was trying to put the gun that he heard her say he had in his hands, which he admitted [was] in his hand, to say that it
was in Mr. Ripley’s hands.4

These comments from the Court make clear that the Court relied on the telephone call to demonstrate the defendant’s
consciousness of guilt. The Court did not rely on the call for any other purpose other than for the purpose it was admitted. Trial
counsel lodged a timely objection to the admission of the call. His objection was overruled. He did not render ineffective assistance
of counsel.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 18, 2013

1 These two claims were raised on direct appeal but the Superior Court declined to address them at that time. Petitioner timely
presented the issues again in the instant PCRA petition.
2 The victims of the aggravated assault convictions and the REAP convictions were Andre Ripley and Baby Doe.
3 Because the REAP convictions were lesser included offenses of aggravated assault, the REAP convictions merged with the aggra-
vated assault convictions for purposes of sentencing.
4 The defendant’s statement that he was in possession of and shot the chrome gun came as an admission at trial, not from the jail
tape. Mr. Evans testified at trial that underneath his shirt, he was carrying a chrome .357 Smith & Wesson handgun which he “got
off the street” in April of 2007 and that he fired the gun three or four times. Mr. Evans also testified that he threw the gun into some
bushes as he ran from the playground. Mr. Evans also admitted that he wanted Ebony Wright to lie about who had the chrome gun.

Commonwealth of Pennsylvania v.
Ezra Bozeman

Criminal Appeal—Homicide—PCRA—19 Year Old Defendant—Miller v. Alabama—Serial PCRA Petitions

No. CC7503632. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 8, 2013.

OPINION
This is an appeal by Petitioner, Ezra Bozeman, from an order entered on February 12, 2013 dismissing his pro se PCRA peti-

tion without a hearing. Petitioner was sentenced on October 19, 1975 to life imprisonment arising out of his conviction on October
16, 1975 of Second Degree Murder and Robbery. Petitioner’s Judgment of Sentence was affirmed on January 28, 1977 by the
Pennsylvania Supreme Court. (Commonwealth v. Bozeman, 367 A.2d 1089 (1977))

The instant PCRA Petition was filed by Petitioner on August 21, 2012. On January 17, 2013, an order was entered notifying
Petitioner of the intent to dismiss the Petition without a hearing. On February 8, 2013 Petitioner filed a Response to the Notice of
Intent to Dismiss. On February 12, 2013 an order was entered dismissing the Petition. On February 28, 2013 Petitioner filed a Notice
of Appeal. On March 6, 2013 an order was entered directing Petitioner to file a Concise Statement of Matters Complained of on
Appeal pursuant to Pa.R.A.P. 1925(b). On March 15, 2013 Petitioner filed is Concise Statement that raises the following three issues:
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“1. A PROCEEDING IN A TRIBUNAL WITHOUT JURISDICTION

2. UNAVAILABILITY AT TIME OF TRIAL OF EXCULPATORY EVIDENCE THAT HAS BECOME AVAILABLE

3. A NEWLY RECOGNIZED CONSTITUTIONAL RIGHT”

BACKGROUND
Petitioner was convicted of second degree murder related to the shooting death on January 3, 1975 of Morris Weitz. At that time,

Petitioner, whose date of birth is December 28, 1955, was 19 years old. Since his conviction was affirmed, Petitioner has filed
numerous petitions seeking both state and federal post conviction relief, all of which have been dismissed.1 In the instant PCRA
Petition, Petitioner raised three issues that he alleges entitled him to post conviction relief. These issues are as follows: A proceed-
ing in a tribunal without jurisdiction; the unavailability at the time of trial of exculpatory evidence that has subsequently become
available and would have changed the outcome of the trial if it had been introduced; and, a violation of the Constitution of this
Commonwealth or the Constitution or laws of the United States which, in the circumstances of the particular case, so undermined
the truth-determining process that no reliable adjudication or innocence could have taken place.”

Petitioner attached 14 exhibits in support of his claims. Exhibits 1 through 5 are copies of the criminal complaint related to the
charge of murder. The criminal complaint was executed on May 1, 1975 by Detective Charles J. Lenz. Petitioner claims that the
complaint is incomplete and defective and that it was never served upon him and, therefore, the court never had jurisdiction over
him to prosecute him for the crime charged. Exhibit 6 is a copy of the Preliminary Arraignment transcript of May 1, 1975 show-
ing Petitioner was arraigned at 8:19 p.m. before Deputy Coroner George A. Phillips which Petitioner also asserts is inaccurate and
incomplete. Exhibit 7 is a copy of the criminal complaint for the charge of armed robbery and violation of the Uniform Firearms
Act executed by Detective Lenz on May 1, 1975, also alleged to be defective. Exhibit 8 is a copy of a Preliminary Arraignment tran-
script of May 2, 1975 which is alleged to be completely blank. Petitioner alleges that due to the various defects in these documents:

“The Petitioner has never been charged with Murder or Robbery, and absent the issuance of a formal accusation
which these Criminal Complaints, and Preliminary Arraignment Transcripts verify the Issuing Authorities never did
or intended to do through an examination of the face of these document, the Petitioner has demonstrated through the
preponderance of the evidence the court lacked the basic pre-requisite to have jurisdiction over the subject matter and
person of the Petitioner, as Petitioner must first be know the nature and cause of the accusation, and be charged by an
Issuing Authority Upon Warrant and Probable Cause” PCRA Petition, Para. VII.

Throughout his post conviction proceedings filed in this matter, Petitioner has repeatedly raised the claims that warrants were not
properly issued, the criminal complaints were defective and that he was not properly arraigned or held for court after an appropri-
ate inquest or preliminary hearing. There is no merit to these claims, all of which have been previously raised and dismissed. In fact,
in his response to the Notice of Intent to Dismiss, Petitioner acknowledges that the “issue was first raised on a PCRA in 1993”. In addi-
tion, to the extent Petitioner asserts that there is new evidence pertaining to these claims, it is clear that none of the “evidence” which
Petitioner relies upon in support of these claims constitutes exculpatory evidence pursuant to 42 Pa.C.S.A. §9543(a)(2)(vi) nor are they
facts which would support an exception to the one year time period for filing a petition pursuant to §9545(b)(1)(ii).

Petitioner also alleges that he is entitled to relief because of exculpatory evidence that has subsequently become available and
would have changed the outcome of the trial if it had been introduced. These documents relate to Thomas Durrett who was charged
as a co-defendant in the murder but later testified against Petitioner. Petitioner attaches to his Petition various exhibits including
the following: a portion of the trial testimony of Thomas Durrett; a copy of the Petition to Set Bail Pending Trial filed on behalf of
Durrett; the bail order discharging Durrett on $5,000.00 bail; the order of May 16, 1975 denying Petitioner bail; the
Commonwealth’s Motion to Sever and Try Separately the charges filed against Petitioner and Durrett and the order granting the
motion; the Commonwealth’s Petition to Extend the Time for Commencement of Trial Under Rule 1100C to try Durrett and the
order granting the motion; portions of the testimony of Durrett at the Coroner’s Inquest held on May 9, 1975; and, an Opinion and
Order of Judge Zavarella of April 4, 1978 regarding a request for discovery related to one of Petitioner’s earlier PCRA petitions. 

Petitioner asserts that the new evidence is a “a copy of Thomas Durrett’s bond Petition and the Court Order granting him the
Five Thousand Dollar bond” which notes that, “the above bond recommended by and consented to. Howard H. Hillner, 2nd Ast.
D.A.” Petitioner alleges that that this document, along with the other exhibits attached, are new evidence that support his con-
tention that the Commonwealth used the charges filed against Durrett to coerce Durrett to perjure himself, testify against Petitioner
and perpetrate a “fraud” upon the court. Further, Petitioner submits that the testimony by Durrett that there was no deal with the
police or the district attorney is contradicted by the documents submitted. As previously noted, the issue of an alleged “fraud upon
court” has been raised previously in Petitioner’s collateral attacks on his conviction and been dismissed. Nothing raised in
Petitioner’s present petition constitutes new or exculpatory evidence which would qualify Petitioner for relief under the PCRA.

Finally, Petitioner asserts that he is entitled to relief as a result of the decision of the United States Supreme Court in Miller v.
Alabama, 132 S.Ct. 2455 (2012) which held that a mandatory sentence of life without parole for a juvenile offender under the age
of 18 at the time of the offense violates the Eighth Amendment’s prohibition against cruel and unusual punishment. Miller, supra.
at 2460. Petitioner, while acknowledging that he was nineteen years old at the time of his offense, nonetheless argues that, 

“State and Federal case law involving equal protection support a conclusion that the circumstances shared between
Petitioner and his Juvenile counterparts require that they be treated similarly.”

Petitioner also asserts that the mandatory life without parole sentence imposed upon him violates Article 1, §13 of the Pennsylvania
Constitution as well as Article 5 of the Universal Declaration of Human Rights.2 Petitioner claim that he entitled to relief under
Miller despite the fact he was 19 years old at time of the offense was addressed in the Superior Court’s recent decision of June 28,
2013 in Commonwealth v. Cintora, —- A.3rd —-, 2013 WL 3270857 (Pa. Super. 2013) In Cintora, the appellants, who were 22 and
19 years old at the time of the commission of their crimes, were seeking relief from the mandatory life without parole sentences
pursuant to PCRA petitions based on Miller. The Court found that the petitions were untimely because they were not filed within
60 days of the Miller decision pursuant to 42 Pa.C.S.A. §9545(b)(2). However, the Court further stated:

“Appellants’ claims also fail to satisfy the requirements necessary for invoking the newly-recognized constitutional right
exception, pursuant to section 9545(b)(1)(iii). In Miller, the Supreme Court of the United States recognized a constitutional
right for juveniles under the age of eighteen, holding that “mandatory life without parole for those under the age of 18 at
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the time of their crimes violates the Eighth Amendment’s prohibition against ‘cruel and unusual punishments.’” Miller,
supra at 2460. Here, Appellants Jesus and Oscar were twenty-one and nineteen years old, respectively, when they
committed the underlying crimes, and twenty-two and nineteen years and eleven months old, respectively, when they
pled guilty to second degree murder and the court sentenced them to life imprisonment. Therefore, the holding in
Miller does not create a newly-recognized constitutional right that can serve as the basis for relief for Appellants. See
42 Pa.C.S. § 9545(b)(1)(iii); Miller, supra at 2460

Nonetheless, Appellants, in their second issue, contend that because Miller created a new Eighth Amendment right, that
those whose brains were not fully developed at the time of their crimes are free from mandatory life without parole
sentences, and because research indicates that the human mind does not fully develop or mature until the age of 25, it
would be a violation of equal protection for the courts to treat them or anyone else with an immature brain, as adults.
Thus, they conclude that the holding in Miller should be extended to them as they were under the age of 25 at the time of
the murder and, as such, had immature brains. Appellants’ Briefs at 13–16. However, we need not reach the merits of
Appellants’ argument, as their contention that a newly-recognized constitutional right should be extended to others does
not render their petition timely pursuant to section 9545(b)(1)(iii).

Appellants’ third issue, of “whether mandatory life without parole terms for adults in homicide case violates state and
federal equal protection clauses as well as article 7 of the universal declaration of human rights,” likewise does not merit
our review, as it too cannot evade the timeliness requirements of the PCRA.

In conclusion, Appellants have failed to set forth a viable exception to the time filing requirements of the PCRA.
Accordingly, because Appellants’ petitions are untimely, and do not fall into any of the exceptions enumerated in 42
Pa.C.S. § 9545(b), the PCRA court lacked jurisdiction, and its dismissal of the petitions was proper. Murray, 753 A.2d at
203. Commonwealth v. Cintora, 2013 WL 3270857 (Pa. Super. June 28, 2013)

Although the instant petition was filed within 60 days of the decision in Miller, the reasoning in Cintora is applicable.3 The United
States Supreme Court decision in Miller did not create a newly recognized constitutional right that can serve as a basis for relief
for Petitioner who was 19 years old at the time he committed the offense.

Finally, the argument raised by Petitioner that the mandatory life without parole sentence violates Article I, Section 13 of the
Pennsylvania Constitution, which prohibits “cruel punishments,” was not found persuasive by the Pennsylvania Supreme Court in
Commonwealth v. Batts, 66 A. 3rd 286 (2013). In Batts, after considering the arguments that the Pennsylvania Constitution provided
greater protection to juveniles against sentences of life without parole than the U.S. Constitution, the Court stated: 

For these reasons, the arguments presented do not persuade us that the Pennsylvania Constitution requires a broader
approach to proportionality vis-á-vis juveniles than is reflected in prevailing United States Supreme Court jurisprudence.
Commonwealth v. Batts, 66 A.3d 286, 299 (Pa. 2013)

In light of all of the foregoing, Petitioner’s PCRA Petition was appropriately dismissed without a hearing.

BY THE COURT:
/s/Todd, J.

1 Petitioner filed PCRA Petitions on July 6, 1977; March 30, 1981; February 6, 1987; October 7, 1988; November 4, 1992; and,
January 8, 1997, all of which were dismissed. In each instance the dismissal of the PCRA Petition was affirmed or no appeal was
taken from the dismissal of the Petition. Petitioner also filed a Petition for Writ of Mandamus and Extraordinary Relief with the
Pennsylvania Supreme Court on March 22, 1994 which was denied on May 20, 1994. Petitioner has also filed two Petitions for Writs
of Habeas Corpus in the United States District Court for the Western District of Pennsylvania which were dismissed on January
27, 1981 and January 6, 1986, respectively. On July 29, 2010 Petitioner filed a Petition for Writ of Habeas Corpus Ad Subjeciendum
which was denied by an order of January 25, 2012. Petitioners’ appeal to the Superior Court of this order was discontinued at
Petitioner’s request pursuant to an order entered by the Superior Court on September 25, 2012.
2 Article 1, § 13 of the Pennsylvania Constitution provides: “Excessive bail shall not be required, nor excessive fines imposed, nor
cruel punishments inflicted.” Article 5 of the Universal Declaration of Human Rights, adopted by the United Nations General
Assembly in 1948 provides: “No one shall be subjected to torture or to cruel or unusual punishment.”
3 The Court also noted that the Pennsylvania Supreme Court has not yet decided Commonwealth v. Cunningham, 51 A.3d 178 (2012)
addressing the issue of the retroactivity of Miller to an inmate serving a life sentence without parole when the inmate has exhausted
his direct appeal rights and is proceeding under the PCRA.

Commonwealth of Pennsylvania v.
Daniel D. Litz

Criminal Appeal—Rule 600—Due Diligence—Extradition of Out of State Defendant

No. CC 201203699. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 15, 2013.

OPINION
This is an appeal by Defendant, Daniel Litz, after he was found guilty of one count of Robbery – Serious Bodily Injury in viola-

tion of 18 Pa.C.S.A. §3701 (a)(1) after a stipulated nonjury trial on August 23, 2012. On August 23, 2012 Defendant was sentenced
to 5 to 10 years incarceration. On September 21, 2012 Defendant filed a Notice of Appeal to the Superior Court. On September 26,
2012 an order was entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to
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Pa.R.A.P. 1925(b). On October 17, 2012 pursuant to a Motion for Extension of Time to File a Concise Statement an order was
entered granting an extension to December 17, 2012 to file a Concise Statement. On December 17, 2012 Defendant filed his
concise statement which set forth the following:

“a) The trial court erred and abused its discretion by denying Mr. Litz’s Rule 600 Motion to Dismiss since the
Commonwealth did not exercise due diligence in bringing Mr. Litz to trial within 365 days as required under Pa.R.Crim.P.,
Rule 600. The Commonwealth filed a criminal complaint in August 2010, but did not proceed to trial until May 2012,
almost two years later. The Commonwealth knew that Mr. Litz was incarcerated in Georgia as early as August 2010, but
the Commonwealth did nothing to facilitate extradition. Additionally, the last of Mr. Litz’s pending cases in Georgia was
resolved in January 2011, so there was no excuse for the Commonwealth’s failure to extradite him at that time. The
Commonwealth did absolutely nothing to obtain Mr. Litz’s custody and waited until November 2011 to begin extradition
proceedings. This abject failure by the Commonwealth to act demonstrates a lack of due diligence in bringing Mr. Litz to
trial within the required timeframe.”

BACKGROUND
This matter arises out of an armed robbery which occurred on July 15, 2010 when a man entered a gas station in the Carrick

section of the City of Pittsburgh and displayed a firearm to the clerk. The actor told the clerk she had 30 seconds to open the safe
and the cash drawer. The clerk removed the money from the cash drawer and turned it over to the actor who then fled. According
to the Affidavit of Probable Cause executed by Detective John Johnson, images from the surveillance video from the gas station
were electronically transmitted on July 29, 2010 to the Pittsburgh Bureau of Police and the Pennsylvania State Police. On August
2, 2010 information was received from the Pennsylvania State Police Erie Fugitive Squad that the individual shown in the surveil-
lance images was believed to be Defendant and that he had been arrested in Valdosta, Ga. On August 5, 2010 Detective Johnson
spoke with a detective from the Gainesville Police Department who informed Detective Johnson that he had, or was about to arrest
Defendant, and recently interviewed Defendant. While being interviewed Defendant allegedly admitted to robbing a Carrick gas
station prior to arriving in Florida.

According to the Affidavit of Probable Cause, Detective Johnson had also received information from the Pennsylvania State
Police that Defendant had been involved in a “ crime spree that stretched from Erie, Pittsburgh, Youngstown, Liberty Ohio,
Valdosta Georgia and Gainesville Florida.” As a result of the information received, a photo array was developed and presented to
the gas station clerk on August 10, 2010 at which time she identified Defendant as the actor. A criminal complaint was filed on
August 17, 2010 charging Defendant with Robbery and an arrest warrant was issued. Between August 17, 2010 and November 1,
2011, Detective Johnson made numerous phone calls to authorities at the Georgia State Prison and took various other steps, as
described in more detail below, to locate and track Defendant within the Georgia prison system. On November 1, 2011 a letter and
copy of Defendant’s arrest warrant was forwarded to the Phillips State Prison in Burford, GA, by the Extradition Office of the
Allegheny County District Attorney’s Office requesting a detainer against Defendant related to the robbery charge. On November
16, 2011 the Georgia Department of Corrections acknowledged the detainer from Allegheny County and informed the Allegheny
County District Attorney’s Office that it would be advised approximately 30 days in advance of Defendant’s release date. On
January 31, 2012 a Request For Temporary custody was submitted to the Georgia authorities and an Acceptance of Temporary
Custody was executed on January 31, 2012. On February 27, 2012 Defendant was transported from Georgia and lodged in the
Allegheny County jail. A preliminary arraignment was held on March 2, 2012 and preliminary hearing was scheduled for March
12, 2012 but continued at the request of the investigating officer to March 20, 2012. A formal arraignment was held on April 3, 2012
and a pretrial conference was held on April 13, 2012. The case was listed for trial on May 23, 2012. On April 30, 2012 Defendant
filed a Motion to Dismiss Pursuant to Rule 600 in which he alleged he was continuously in the custody of the Georgia Department
of Corrections from August 2010 until February 2012 and that the Commonwealth failed to exercise due diligence in bringing him
to trial pursuant to Rule 600.

On June 4, 2012 a hearing was held on the motion to dismiss at which the Commonwealth presented the testimony of Detective
Johnson who confirmed that he had developed Defendant as a suspect as a result of the information received from the Pennsylvania
State Police after they reviewed the surveillance video from the robbery and advised him that Defendant may be in the custody of
the authorities in Georgia (T., p. 3) Detective Johnson also acknowledged that he filed the complaint on August 15, 2010 and
obtained an arrest warrant on August 17, 2010 but was unsure at that time if Defendant was in Florida or Georgia. (T., p. 4)
Detective Johnson testified that after he learned that Defendant was in Valdosta, Georgia he attempted to make contact with
authorities at the Department of Corrections in Georgia to ascertain his exact location. (T., p. 6) Detective Johnson testified that
he made as many as 10 phone calls over an unspecified period of time trying to determine exactly where Defendant was located.
During that time he spoke to approximately 5 different individuals until he was advised that he needed to check the Georgia
Department of Corrections’ website to obtain information about Defendant. (T., p. 8) Detective Johnson testified that it was approx-
imately February or March of 2011 when he confirmed where Defendant was in the Georgia state prison system. (T., p. 8) When
he inquired as to what would be needed to take Defendant into custody, Detective Johnson was informed that:

“Pittsburgh was one of the last to file complaint against him and there were other states ahead of me and that it was prob-
ably going to be a while before I get him because he would have a hearing or a trial and most likely service time before
I even get him.” (T., p. 9)

Detective Johnson testified that he was also informed that Defendant had received a sentence of five years for possession of a
firearm and five years for escape. (T., p. 10) Detective Johnson indicated that he first began to document his attempts to locate
Defendant in August of 2011. Detective Johnson testified that he had also contacted the Allegheny County District Attorney’s Office
and spoke to an Assistant District Attorney about what was necessary to extradite Defendant. (T., p.12) On cross-examination
Detective Johnson testified that he believed that he spoke with the Assistant District Attorney sometime in 2010 and was also told
to speak to another representative of the District Attorney’s office, who he spoke to in late 2010 or early 2011. (T., p. 17) The
Commonwealth also offered into evidence Defendant’s rap sheet, the November 1, 2011 letter from the District Attorney’s Office
forwarding a copy of the warrant and requesting a detainer to the Phillips State Prison in Burford, Ga. and the State of Georgia
docket sheet dated January 12, 2011. (T., pp. 18-19)

On June 28, 2012, after the submission of briefs by the parties, Defendant’s Motion to Dismiss was denied. On August 23, 2012
Defendant proceeded to a nonjury trial and was found guilty as charged and sentenced. The instant appeal followed.
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DISCUSSION
In his concise statement Defendant raises the single issue that it was an abuse of discretion to deny the Rule 600 Motion.

Defendant argues that the Commonwealth filed a criminal complaint in August 2010 but did not schedule a trial until May of 2012.
Defendant asserts that although the Commonwealth knew that Defendant was incarcerated in Georgia in August 2010, the
Commonwealth did nothing to facilitate Defendant’s extradition despite the fact that Defendant’s last pending case in Georgia was
resolved in January 2011. Defendant asserts that the Commonwealth failed to act with due diligence in bringing Defendant to trial
within the required time and, therefore, the charge against him should be dismissed.

The Commonwealth asserts that it did act with due diligence because Detective Johnson, although he was informed initially that
Defendant was in the Georgia system, was still required to make numerous attempts to locate Defendant within the Georgia State
Prison system and was ultimately referred to a website to obtain information about Defendant. In addition, Detective Johnson was
informed that Defendant would have to complete his sentences before he could be returned to Pennsylvania.

In pertinent part, Rule 600 provides:

“Rule 600. Prompt Trial

(A)(3) Trial in a court case in which a written complaint is filed against the defendant, when the defendant is at liberty
on bail, shall commence no later than 365 days from the date on which the complaint is filed.

(B) For the purpose of this rule, trial shall be deemed to commence on the date the trial judge calls the case to trial, or
the defendant tenders a plea of guilty or nolo contendere.

(C) In determining the period for commencement of trial, there shall be excluded therefrom:

(1) the period of time between the filing of the written complaint and the defendant’s arrest, provided that the defen-
dant could not be apprehended because his or her whereabouts were unknown and could not be determined by due
diligence;

* * *

(3) such period of delay at any stage of the proceedings as results from:

(a) the unavailability of the defendant or the defendant’s attorney;

(b) any continuance granted at the request of the defendant or the defendant’s attorney.”

If a defendant believes that the Commonwealth has failed to comply with Rule 600, a motion to dismiss may be filed. Rule 600(G)
provides, in part, that:

“If the court, upon hearing, shall determine that the Commonwealth exercised due diligence and that the circumstances
occasioning the postponement were beyond the control of the Commonwealth, the motion to dismiss shall be denied and
the case shall be listed for trial on a date certain.” Pa.R.Crim.P. 600(G)

In addressing, the issue of whether or not the Commonwealth has exercised due diligence and the circumstances were beyond the
control of the Commonwealth, the Supreme Court stated in Commonwealth v. Bradford, 46 A.3d 693 (Pa. 2012):

“The Commonwealth, however, has the burden of demonstrating by a preponderance of the evidence that it exercised due
diligence. See Browne, 584 A.2d at 908. As has been oft stated, “[d]ue diligence is fact-specific, to be determined case-by-
case; it does not require perfect vigilance and punctilious care, but merely a showing the Commonwealth has put forth a
reasonable effort.” Selenski, 994 A.2d at 1089. “If, at any time, it is determined that the Commonwealth did not exercise
due diligence, the court shall dismiss the charges and discharge the defendant.” Pa.R.Crim.P. 600(G). Commonwealth v.
Bradford, 46 A.3d 693, 701-02 (Pa. 2012)

The Court further stated:

“So long as there has been no misconduct on the part of the Commonwealth in an effort to evade the fundamental speedy
trial rights of an accused, Rule 1100 must be construed in a manner consistent with society’s right to punish and deter
crime. In considering matters such as that now before us, courts must carefully factor into the ultimate equation not only
the prerogatives of the individual accused, but the collective right of the community to vigorous law enforcement as well.”
Commonwealth v. Bradford, 46 A.3d 693, 702-03 (Pa. 2012)

The Commonwealth relies on Commonwealth v. McNear, 852 A.2d 401 (Pa. Super. 2004) to support its contention that it acted
with due diligence. In McNear, the defendant sold drugs to an undercover agent on July 25, 2000 in Stroudsburg, Pennsylvania. On
November 2, 2000 a criminal complaint was filed against McNear and on November 6, 2000 an arrest warrant was issued. After
searches failed to discover McNear’s whereabouts, a “wanted person form” was filed on December 8, 2000. On December 20, 2000
the investigating detective received information through the National Crime Information Center, via teletype, that McNear was
incarcerated in New Jersey. The Court then described the efforts by the investigating officer leading to his return to Pennsylvania
as follows:

“Thereafter, Detective Munch spoke with the contact listed on the teletype and explained that Appellant was wanted on
charges in Pennsylvania. Detective Munch expressed the desire to extradite Appellant. The detective was told Appellant
would not be available for extradition until after he had completed his current sentence and another sentence to be
served in Essex County, New Jersey. In May 2001, Appellant was transferred to Essex County, New Jersey. The New
Jersey authorities reiterated to Detective Munch that Appellant would not be available to Pennsylvania authorities until
after he completed his Essex County sentence. In late June 2002, the Essex County authorities contacted Detective Munch
and informed him that Appellant was available for extradition. (See Trial Court Findings of Fact, entered October 15,
2002, at 1-2). Detective Munch immediately returned Appellant to Pennsylvania. The record demonstrates Appellant was
arraigned on June 26, 2002. On September 13, 2002, Appellant filed his Rule 600 motion to dismiss.” Commonwealth v.
McNear, 852 A.2d 401, 406-07 (Pa. Super.2004) (Emphasis added)
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In his Rule 600 motion, McNear argued that the Commonwealth failed to act with due diligence because it did not act to obtain
his custody until he completed serving his sentences in New Jersey. The Court noted:

“Appellant maintains the Commonwealth had tools available to return him to Pennsylvania in a timely manner. These
tools consisted of the Interstate Agreement on Detainers (“IAD”) at 42 Pa.C.S.A. §§ 9101- 9108 and/or the Uniform
Criminal Extradition Act (“UCEA”) at 42 Pa.C.S.A. §§ 9121-9148.4 Appellant insists the Commonwealth did not exercise
due diligence, because it failed to utilize either of these tools to bring him back to this jurisdiction for a timely trial. As a
result, Appellant concludes his speedy trial rights were violated and he is entitled to dismissal of the charges and imme-
diate release. We disagree.” Commonwealth v. McNear, 852 A.2d 401, 404-05 (Pa. Super. 2004)

In reviewing Rule 600 the Court referred to a comment to Rule 600, which provides as follows: 

“Under paragraph (C)(3)(a), in addition to any other circumstances precluding the availability of the defendant or the
defendant’s attorney, the defendant should be deemed unavailable for the period of time during which the defendant
contested extradition, or a responding jurisdiction delayed or refused to grant extradition; or during which the defen-
dant was physically incapacitated or mentally incompetent to proceed; or during which the defendant was absent under
compulsory process requiring his or her appearance elsewhere in connection with other judicial proceedings.”
Commonwealth v. McNear, 852 A.2d 401, 405-06 (Pa. Super. 2004) (Emphasis in Original)

In finding that the Commonwealth acted with due diligence the Court noted that after Detective Munch received the teletype
notifying him that McNear was in custody in New Jersey, Detective Munch spoke with the contact in New Jersey and expressed
the desire to extradite McNear. The Court further noted that Detective Munch was told that McNear would not be available for
extradition and that the trial court found at the time that McNear “spent under the auspices of the New Jersey authorities” was
excludable. The Court stated:

“Moreover, in view of the fact that the New Jersey authorities opposed extradition, the Commonwealth was not necessarily
compelled to proceed under either the IAD or the UCE aid, as to do so would have no doubt have been fruitless.”
Commonwealth v. McNear, 852 A.2d 401, 407 (Pa. Super. 2004)

The facts in the present case are analogous to those set forth in McNear. In the instant case, Detective Johnson credibly
testified that after receiving information that Defendant was in Georgia he made numerous attempts to contact individuals
within the Georgia prison system to locate Defendant and determine when his sentence would be complete. This was the
exact same action taken by the detective in McNear. Likewise, the Court in McNear noted that the detective was told that
McNear would not be available for extradition until he had completed his current sentence and another sentence to be served
in Essex County, New Jersey. Likewise, as noted above, Detective Johnson testified that he was informed by the Georgia
authorities that:

“Pittsburgh was one of the last to file a complaint against him and there were other states ahead of me and that it was
probably going to be awhile before I get him because he would have a hearing or a trial and most likely serve his time
before I even get him.” (T., p. 9)

Detective Johnson was also informed that Defendant had received a five year sentence for possession of a firearm and a five year
sentence for escape.

In his Brief in Support of the Motion Rule 600, Defendant, in reviewing McNear states:

“Furthermore, once Mr. McNear’s location was discovered in a New Jersey prison on December 20, 2000,
Detective Munch immediately filed extradition paperwork to obtain the defendant’s presence back in Pennsylvania.
See Id. at 403-4. New Jersey subsequently denied his extradition request, telling Detective Munch that Defendant
would not be available for extradition until his current sentence was completed and he served a further sentence in
a separate New Jersey prison.” Defendant’s Memorandum of Law in Support of Motion to Dismiss Pursuant to Rule
600, p. 8. (Emphasis added)

This analysis of the facts in McNear is incorrect. In McNear the Court noted that Detective Munch entered the warrant for appel-
lant’s arrest into the NCIC and that on December 20, 2000 received a teletype informing him that he was incarcerated in New Jersey.
There is no evidence in McNear that the investigating detective immediately filed extradition paperwork. The Court specifically
noted that the action taken by Detective Munch was that he “spoke with the contact listed on the teletype and explained that appel-
lant was wanted on charges in Pennsylvania”. The facts only state that the detective was told McNear would not be available for
extradition until he completed both his current sentence and a subsequent sentence in another jurisdiction. Thus, the Court in
McNear found that under the circumstances, with the defendant incarcerated in another jurisdiction, that the Commonwealth acted
with due diligence, through the actions of the investigating detective, in determining that defendant was incarcerated in another
jurisdiction, speaking to representatives of that jurisdiction and determining that the defendant was not available. The Court in
McNear also rejected the contention that the Commonwealth was compelled to proceed under the IAD or the UCEA in order to show
due diligence where to do so would have been fruitless. The facts in McNear indicate that the Court did not require a formal filing
of proceedings under either the IAD or the UCEA, but found that the New Jersey’s authorities’ representation that defendant would
not be available until after he completed his sentence was sufficient evidence of delay by the state in which he was incarcerated.

Defendant relies on Commonwealth v. Booze, 947 A.2d 1287 (Pa. Super. 2008) wherein the Court found that the Commonwealth
failed to exercise due diligence when the Commonwealth knew that the defendant therein was being held in Maryland, but failed
to follow the proper steps to secure her upon the disposition of the Maryland charges. In Booze the trial court granted the defen-
dant’s motion to dismiss. The Superior Court affirmed, finding that the record was devoid of evidence to support a claim of due
diligence. The Court also noted that both the trial court and the defendant asserted that extradition papers or formal detainment
should have been filed. While noting that the Commonwealth should have at least initiated extradition proceedings, the Court in
Booze stated that there was “. . . [c]onfusion regarding the Commonwealth’s duty as to due diligence when a defendant is incar-
cerated in another state.” Booze, supra., at 1292. After reviewing the procedures under the extradition statute and the detainer
statute, the Court stated:
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“While we are cognizant of the fact that no statute requires the Commonwealth to institute these actions, the legisla-
ture enacted these statutes to institute a process of securing defendants being held in other states.” Booze, supra., at 1292.

However, the Court also stated that “This case does not vitiate previous case law that allows excludable or excusable time to the
Commonwealth upon a showing of due diligence.” Booze, supra., at 1293. Thus, while Booze indicates that filing either for extra-
dition or a detainer will support a finding of due diligence, it does not find that the failure to file for extradition or a detainer is, in
itself, a lack of due diligence.

In this case there is absolutely no evidence that the Commonwealth engaged in any misconduct in an attempt to evade the
Defendant’s right to a speedy right trial. Nor is there any evidence of any prejudice to Defendant. The Commonwealth promptly
investigated the facts and circumstances surrounding the robbery and transmitted the surveillance video of the robbery to other
police agencies. Having received information that the surveillance images showed Defendant, Detective Johnson developed a
photo array and obtained a positive identification from the victim. Detective Johnson then filed a criminal complaint on August 17,
2010 and issued a warrant for his arrest. The mechanical run date pursuant to Rule 600 would have been August 17, 2011. As
alleged by Defendant, he was continuously in the custody of the Georgia Department of Corrections from August 2010 until
February 2012.

In McNear the Court noted that the criminal complaint was filed on November 2, 2000 and McNear was arraigned on June 26,
2002 upon his return to Pennsylvania. He then filed his Rule 600 motion on September 13, 2002. The Court excluded the time
between November 2, 2000 until June 26, 2002 finding that the time that his whereabouts were unknown and the time he “spent
under the auspices of the New Jersey authorities was excludable.” McNear, supra., at 407. In the instant case, the Criminal
Complaint was filed on August 17, 2010 and Defendant was arraigned on March 2, 2012.1 Defendant then filed his Rule 600 Motion
to Dismiss on April 30, 2012 which was denied and he proceeded to trial on August 23, 2012. Therefore, there was a period of 737
days between the filing of the complaint and trial. However, of that time, the period between August 17, 2010 and March 2, 2012,
a period of 563 days, is excludable as the time he spent in the Georgia prison system. When weighing Defendant’s right to a speedy
trial in conjunction with society’s interest to punish and deter crime, it is clear that Commonwealth acted with due diligence in the
instant case given Defendant’s flight and subsequent period of incarceration in Georgia. Therefore, the Commonwealth did not
violate Defendant’s right to a speedy trial and Defendant’s Rule 600 Motion was appropriately denied.

BY THE COURT:
/s/Todd, J.

1 It appears from the record Defendant was released by the Georgia authorities to the custody of the Allegheny County Sheriff ’s
Office on February 27, 2012 and he was arraigned immediately upon his return to Pennsylvania. This is consistent with the allega-
tions in Defendant’s motion.
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Thomas D. Walters and Clara M. Walters v.
UPMC Presbyterian Shadyside, Maxim Healthcare Services, Inc.,

and Medical Solutions, L.L.C., d/b/a Medical Solutions
Negligence

No. GD-12-018339. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—June 20, 2013.

OPINION AND ORDER OF COURT
The preliminary objections of UPMC Presbyterian (“UPMC”) and Maxim Healthcare Services, Inc. (“Maxim”) seeking

dismissal of each count within the Plaintiffs’ First Amended Complaint are the subject of this Opinion and Order of Court.
In their First Amended Complaint, plaintiffs allege the following: From March 2008 to May 2008, David Kwiatkowski worked

at UPMC Presbyterian Hospital as a radiologic technician. Maxim, an agency that specializes in placing temporary and permanent
personnel in healthcare jobs, was Kwiatkowski’s employer, and Maxim placed Kwiatkowski at UPMC.1

On May 7, 2008, a UPMC hospital employee observed Kwiatkowski enter an operating room, lift his shirt, put a syringe in his
pants, and exit the room. UPMC determined that a syringe containing fentanyl, a Schedule II narcotic, was missing, having been
replaced by a syringe containing a different liquid.

UPMC personnel confronted Kwiatkowski, and three empty syringes with fentanyl labels were found on his person. Also, an
empty morphine syringe was discovered in his locker, and fentanyl and opiates were present in his urine.

Beginning on or around May 7, 2008, as a result of the above-described incident, UPMC no longer allowed Kwiatkowski to work
at UPMC.

Both UPMC and Maxim knew or should have known that Kwiatkowski, without intervention, would continue to engage in the
same conduct to satisfy what appeared to be an addiction to controlled substances. They both knew or should have known that the
conduct which UPMC observed would be detrimental to the health and wellbeing of patients who come into contact with
Kwiatkowski at healthcare facilities. Yet, neither UPMC nor Maxim took steps that would prevent Kwiatkowski from working at
other healthcare facilities.2

After departing from UPMC, Kwiatkowski worked at seven different hospitals between May 2008 and April 30, 2010. Thereafter,
on or about May 24, 2010, Kwiatkowski began working at Hays Medical Center in Hays, Kansas. By the time he began his employ-
ment at Hays Medical Center, he was infected with hepatitis C.

Thomas D. Walters (“plaintiff”), while a patient at Hays Medical Center, was administered medication through a syringe that
had previously been diverted, used, infected, refilled, and replaced by Kwiatkowski. Plaintiff tested positive for hepatitis C on July
31, 2012 and on August 1, 2012. Plaintiff did not know, and could not have known by the exercise of due diligence, of the cause of
his disease until the middle of July 2012, at which time Kwiatkowski’s behavior was publicly known.

If I read the First Amended Complaint broadly, it supports a finding that UPMC and Maxim were the only entities with knowl-
edge of Kwiatkowski’s addiction and his use of controlled substances until the New Hampshire Department of Health and Human
Services announced on July 13, 2012 that more than thirty persons associated with Exeter Hospital Cardiac Catheterization
Laboratory (where Kwiatkowski worked after he left Hays Medical Center) had been infected with the same strain of hepatitis C
as Mr. Kwiatkowski’s strain.

At all relevant times, UPMC was a “registrant” under the Controlled Substance Act (21 U.S.C. § 823) because it is licensed to
possess, administer, dispense, and distribute controlled substances. A registrant must comply with 21 C.F.R. § 1301.76(b) which
reads in part as follows:

(b). The registrant shall notify the Field Division Office of the Administration in his area, in writing, of the theft or
significant loss of any controlled substances within one business day of discovery of such loss or theft. The registrant shall
also complete, and submit to the Field Division Office in his area, DEA Form 106 regarding the loss or theft ….

Plaintiffs allege that UPMC never complied with this reporting requirement.

I. UPMC’S PRELIMINARY OBJECTIONS
The First Amended Complaint raises three counts against UPMC: Count I–Common Law Negligence, Count II–Negligence Per

Se, and Count III–Punitive Damages. I will initially consider the preliminary objections to Count II.

COUNT II–NEGLIGENCE PER SE (UPMC)
Plaintiffs base their negligence per se cause of action on UPMC’s alleged noncompliance with 21 C.F.R. § 1301.76(b) which

requires a registrant to provide notice in writing to the Drug Enforcement Administration of the theft or significant loss of any
controlled substances within one business day of the discovery of such theft or loss.3

If the doctrine of negligence per se applies, the duty and breach of the duty are established by showing that UPMC failed to
comply with the notice requirements of 21 C.F.R. § 1301.76(b).

The doctrine applies only if a purpose of the statute or regulation is to protect the interests of a group of people, as opposed to
the general public. Minnich v. Yost, 817 A.2d 538, 541 (Pa. Super. 2003); Campo v. St. Luke’s Hosp., 755 A.2d 20, 25 (Pa. Super. 2000).

In J.E.J v. Tri-County Big Brothers/Big Sisters, Inc., 692 A.2d 582 (Pa. Super. 1997), the Court stated that “in analyzing a claim
based on negligence per se, the purpose of the statute must be to protect the interest of a group of individuals, as opposed to the
general public … “(Id. at 585), and ruled that the plaintiffs’ “negligence per se argument must fail” because J.J. and his parents
were in no way affiliated with Tri-County. Id. at 586.

No provisions within the Controlled Substances Act or the regulations promulgated thereunder suggest that the scheme created
by this legislation and regulations was designed to provide any protections other than to the public at large. Plaintiffs are
members of a group of people harmed by the diversion of controlled substances. But there is nothing in the legislation or accom-
panying regulations suggesting that drug diversion by healthcare employees and its risks to patients are specific subjects that the
Controlled Substances Act addressed.

The findings and declarations supporting the enactment of the Controlled Substances Act (21 U.S.C. § 801) include the finding
that the illegal importation, manufacture, distribution, possession, and improper use of controlled substances have a substantial
and detrimental effect on the health and general welfare of the American people. The interest to be protected from the regulation’s
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registration requirement is to protect the public interest in the legitimate use of controlled substances and to inhibit the pernicious
consequences to the public’s health and safety of illegitimate use. Bonds v. Tandy, 457 F.3d 409, 414 (5th Cir. 2009). Congress drafted
the CSA to “combat drug abuse and control of legitimate and illegitimate traffic and controlled substances.” Gonzales v. Oregon,
546 U.S. 243 (2006). Section 21 U.S.C. § 823(b) protects the interests of the public in the legitimate use of controlled substances.
Peckens v. Rite Aid of West Virginia, Inc., 2011 WL 2938454, *3 (N.D.W.V. 2011) (citing Bzdzuich v. United States Drug Enforcement
Admin., 76 F.3d 738, 742 (6th Cir. 1996)).

In summary, plaintiffs cannot recover by showing only that UPMC failed to comply with the notice requirements of 21 C.F.R.
§ 1301.76(b) and that this noncompliance caused the harm described in Plaintiffs’ First Amended Complaint because these report-
ing requirements are intended to protect the interests of the general public.

COUNT I–COMMON LAW NEGLIGENCE (UPMC)
Count I of Plaintiffs’ First Amended Complaint is a common law negligence claim against UPMC.4

The primary issue raised through the preliminary objections of UMPC is whether UPMC owed a duty of care to a patient,
unknown to UPMC, receiving treatment in a hospital in Hays, Kansas, more than two years after Kwiatkowski’s departure from
UPMC.

Plaintiffs correctly state that the allegations in their First Amended Complaint will support a finding that UPMC did not exer-
cise reasonable care, and UPMC’s conduct created a risk that plaintiff would sustain the harm which he, in fact, sustained. Thus,
the initial question that I consider is whether, under Pennsylvania case law, a showing, in all instances, of a failure to exercise rea-
sonable care and causation is sufficient to plead a cause of action in negligence. If the answer is “no” (and it is “no”), the second
question is under what circumstances is such a showing sufficient to establish negligence?

These questions, and other questions raised in UPMC’s preliminary objections, were considered in the recent Opinion of the
Pennsylvania Supreme Court in Seebold v. Prison Health Services, Inc., 57 A.3d 1232 (Pa. 2012).5

Seebold is a negligence action brought by a corrections officer at a state correctional institution. The defendant is Prison Health
Services, Inc. (“PHS”), which provided medical services to inmates.

The plaintiff ’s duties included strip-searching inmates before and after they received visitors. Unbeknownst to the plaintiff,
approximately twelve inmates whom the plaintiff strip-searched were infected with MRSA, a contagious bacterial infection. As a
result of the plaintiff ’s contact with these inmates, she became infected with MRSA. Id. at 1234.

The Seebold complaint alleged that PHS’s staff knew or should have known that the twelve inmates were infected and owed a
duty of reasonable care to the staff and inmates at the correctional institution to warn them of and protect them from acquiring the
MRSA infection from those inmates. The complaint describes a fact situation in which the PHS staff failed to detect the infection
or to give notice to the plaintiff, and its failure to do so caused the plaintiff ’s injuries. Id.

The Common Pleas Court sustained the defendant’s preliminary objections seeking dismissal based on the ground that PHS did
not owe a duty to exercise reasonable care to protect the health of a staff member; the PHS owes a duty to exercise reasonable
care only to its patients. Id.

The Pennsylvania Superior Court reinstated the action.6 It stated that case law imposes a duty upon physicians who treat a
patient with a communicable disease to protect the wellbeing of third persons since the patient’s health already has been compro-
mised. These third persons consist of specifically identifiable persons most likely to contract a contagious skin disease. This is a
narrow class of highly foreseeable plaintiffs and does not support an extension of the duty to the public at large. Id. at 1236-38.

The Pennsylvania Supreme Court reversed and remanded for reinstatement of the Common Pleas Court’s order on the ground
that PHS physicians did not owe a duty of care to the plaintiff.

The Court in Seebold (with Justice McCafferty dissenting) ruled in favor of the defendant because it did not recognize a general
duty that applies across the board to avoid causing physical harm to any and all persons. It, instead, ruled that a defendant may
owe a duty of care to warn one category of persons and not another where the defendant has identified a risk of harm to both
categories. Liability is limited to the category of persons to whom a duty was owed.

The Seebold Opinion looked to the case law permitting a negligence claim to be brought against physicians by persons who were
not patients of the physicians. The case law, as described in Seebold, provides that such claims will be dismissed in the absence of
a court-created, new affirmative duty. Furthermore, “in this landscape, the Court has previously adopted the default position that,
unless the justifications for and consequences of judicial policymaking are reasonably clear with the balance of factors favorably
predominating, we will not impose new affirmative duties.” 57 A.3d at 1245.

In determining whether to impose a new affirmative duty, the Court stated: “Generally, however, there is no duty to protect or
rescue someone who is at risk on account of circumstances the defendant had no role in creating.” (Citations omitted.) Id. at 1246.

The Superior Court appears to have relied primarily on DiMarco v. Lynch Homes–Chester County, Inc., 583 A.2d 422 (Pa. 1990),
and Troxel v. A.I. DuPont Institute, 675 A.2d 314 (Pa. Super. 1996), in reinstating the action. See the January 25, 2011 Order of Court
of the Pennsylvania Supreme Court granting the petition for Allowance of Appeal at 13 A.3d 461 (Pa. 2011):

ORDER
PER CURIAM.

AND NOW, this 25th day of January, 2011, the Petition for Allowance of Appeal is GRANTED. The issues, as stated by Petitioner, are:

a. Does a physician have a duty to a third party with whom he has no doctor/patient relationship when he negligently diag-
noses his patient, an inmate, as not having a contagious disease?

b. Does a physician have a duty to warn third parties who may come into contact with an inmate with a contagious
disease that the inmate has a contagious disease to tell the third parties and how to avoid contracting the infectious
disease from the inmate?

c. Did the Superior Court impermissibly expand the holding of this Court in DiMarco v. Lynch Homes–Chester County,
Inc., 525 Pa. 558, 583 A.2d 422 (199[0])?

d. Did the Superior Court impermissibly expand its own decision in Troxel v. A.I. DuPont Institute, 450 Pa.Super. 71, 675
A.2d 314 (Pa.Super.1996) app’l den. 546 Pa. 668, 685 A.2d 547 (1996) to require that a physician warn third parties where
previously the Superior Court had limited that duty to only advise a patient how to avoid spreading the infectious disease
that he or she had?
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In DiMarco, the patient was a blood technician who was exposed to hepatitis B. The defendant-physicians advised her that if
she remained symptom-free for six weeks, she could be sure she did not have the disease. Based on that advice, she and her
boyfriend refrained from sexual relations for eight weeks and, upon observing that she remained symptom-free, resumed such
relations. Thereafter, both the technician and her boyfriend were diagnosed as suffering from hepatitis B. The boyfriend filed suit
against the physicians treating his girlfriend claiming they were negligent in failing to warn his girlfriend that she could infect her
boyfriend by having relations with him within six months of her exposure. The Pennsylvania Supreme Court in a 4-3 split ruled
that the boyfriend had stated a cause of action.

In Troxel, the Superior Court allowed a third-party non-patient to bring a negligence action against a medical doctor who failed
to advise his patient of the dangers of spreading her disease to the unborn children of others, including the third-party plaintiff.

In Seebold, the Pennsylvania Supreme Court ruled that the Superior Court’s decision in Seebold impermissibly expanded the
Pennsylvania Supreme Court’s holding in DiMarco and the Superior Court’s own decision in Troxel. The Seebold Court stated that
DiMarco and Troxel, even if correctly decided, dealt only with the obligation of a physician to give advice to his or her own patient.
These cases cannot be relied upon as establishing that a physician has a duty to take affirmative steps to directly advise third-party
non-patients in a prison environment or elsewhere. The Court said that DiMarco and Troxel do not hold and cannot be fairly read
to hold that a doctor’s duty to third persons includes conveying information to third persons (i.e., persons outside the doctor-patient
relationship). Id. at 1243.

Seebold criticized the plaintiff for down playing the nature of the duty in DiMarco and Troxel (doctor’s duty to accurately
advise a patient) and for focusing too closely on the foreseeability of harm to third parties resulting from the absence of protec-
tive measures.

The Seebold Court limited DiMarco and Troxel to a physician’s duty to accurately advise a patient regarding the patient’s
communicable disease. The duty “was not to identify, seek out, provide information to, or otherwise take affirmative steps outside
the physician-patient relationship to protect third-party non-patients.” Id. at 1243. At 1243 n.16, the Court stated that on the
subject of legal duties most scholars conclude “there is generally no duty to protect or rescue where the defendant has not engaged
in risk-causing conduct; and that the no-duty precept is subject to exceptions in special circumstances where the defendant may
be said to have an affirmative duty.”

The Seebold Court stated that Emerich v. Phila. Center for Human Dev., Inc., 720 A.2d 1032 (Pa. 1998), is the only decision
in which the Supreme Court has imposed such a duty on a healthcare professional to convey information (i.e., a warning) to an
at-risk third party.

In Emerich, the patient advised his counselor during a therapy session that his former girlfriend was returning that day to the
apartment where the patient and former girlfriend had lived to retrieve her clothing and that he was going to kill her if he found
her removing her clothing from the apartment. On that day, she returned to the apartment, and he killed her. The estate of the
former girlfriend brought a lawsuit based on the counselor’s failure to properly warn the victim and others, including the police,
that the patient presented a clear and present danger of harm to the victim. The controlling issue was whether the law should
impose a duty on a mental health care professional to warn a person who is not a patient of imminent harm. In its Opinion, the
Court stated: “ … [i]n determining the existence of a duty of care, it must be remembered that the concept of duty amounts to no
more than ‘the sum total of those considerations of policy which led the law to say that the particular plaintiff is entitled to protec-
tion’ from the harm suffered. Thus, recognition of a duty is in essence one of policy considerations.” Id. at 1039 (citations omitted).
The Court concluded that it is reasonable to impose a duty on a mental health professional to warn a third-party of an immediate,
known and serious risk of potentially lethal harm. For the duty to be imposed, there must be the existence of a specific and imme-
diate threat of serious bodily injury that has been communicated to the professional. The threat must be made against a specifically
identified or readily identifiable victim, and the professional should have determined under the standards of the mental health
profession that the patient presents a serious danger of violence to the third party. The Court found this duty arises out of the
special relationship between a mental health professional and the patient who has communicated to the professional a specific and
immediate threat of serious bodily injury. In this instance, the professional bears a duty to exercise reasonable care to protect the
third party by warning the third party of such danger. Id. at 1039-41.

The Seebold Opinion, 57 A.3d at 1244, limited the reach of Emerich to its facts:

The only decision in which the Court has imposed a duty upon a healthcare professional to convey information (i.e.,
a warning) to an at-risk third party is Emerich, which is unique in many respects and has been expressly cabined by the
Court. As PHS and its amici have related, there is no targeted threat of imminent violence here; the Court has stressed
that Emerich is so limited, see Emerich, 554 Pa. at 227, 720 A.2d at 1041; Witthoeft, 557 Pa. at 353, 733 A.2d at 630; and,
thus, Emerich cannot reasonably serve as a springboard for the imposition of new and broader duties upon healthcare
providers vis-à-vis third-party non-patients.

In deciding whether the PHS staff owed a duty of care to a corrections officer, the Seebold Court considered its prior Opinion
in Estate of Witthoeft v. Kiskaddon, 733 A.2d 623 (Pa. 1999). In the Witthoeft case, Ms. Myers had been a regular patient of the
defendant, a licensed physician whose practice of medicine was limited to ophthalmology. The physician had performed an exam-
ination of Ms. Myers that revealed her visual acuity was sufficiently poor as to require the physician by statute to report the test
results to the Department of Transportation. The physician failed to inform Ms. Myers that she was not legally authorized to drive
a motor vehicle in Pennsylvania and failed to report the results of the examination to PennDOT. Subsequently, while driving, Ms.
Myers struck a bicyclist, resulting in the bicyclist’s death. Id. at 624-25.

The estate of the bicyclist brought an action against the physician for failure to report the patient’s poor vision to the
Department of Transportation. The trial court and the Superior Court granted the physician’s preliminary objections in the nature
of a demurrer. Id. at 625. The Pennsylvania Supreme Court affirmed.

The Supreme Court initially addressed the issue of whether the reporting legislation creates a private right of action. The Court
concluded that it did not do so because the General Assembly has not so expressly provided and because there is no statutory
language to imply the same. Id. at 627-28.

The Witthoeft Court next considered the plaintiff ’s reliance on DiMarco as establishing a common law duty to the plaintiff.
It distinguished DiMarco on the ground that the present case involved a diagnosis of poor vision, “certainly not a communicable
disorder or a disorder of imminent threat to health” and “a condition of which the patient is well aware.” Id. at 628. Thus, the
policy justifications which supported the DiMarco decision are notably absent in the Witthoeft case.
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The Witthoeft Court, after distinguishing DiMarco, discussed Crosby by Crosby v. Sultz, 592 A.2d 1337 (Pa. Super. 1997),
which it found to be instructive. In Sultz, the plaintiffs suffered injuries when struck by a motor vehicle operated by Jackson.
The plaintiffs asserted that Jackson’s diabetes caused him to sustain a temporary lapse of consciousness, which resulted in the
accident. The plaintiffs sued Dr. Sultz who had been treating Jackson for his condition. The Court found that even if Dr. Sultz
had a duty to disclose Jackson’s name to the Department of Transportation, it could find “no logical connection between that
obligation and a duty of care to the [plaintiffs]. The [plaintiffs] were not foreseeable victims of Dr. Sultz’s actions or inactions”
and “to discount the important element of foreseeability here is effectively to overrule well-established and precedential tort
law, as well as to extend liability limitlessly to treating physicians vis-à-vis third-party victims.” Crosby, 592 A.2d at 1345
(emphasis in original).

The Witthoeft Court made the following ruling:

Having considered these cases, we agree with the Superior Court that the issue in the present matter is more akin to
Crosby than to the situation in DiMarco. It may be reasonably foreseeable that a patient exposed to an infectious and
communicable disease will injure a third party unless properly informed to prevent the spread of the disease. However,
we believe that it is an unreasonable extension of the concepts of duty and foreseeability to broaden a physician’s duty to
a patient and hold a physician liable to the public at large within the factual scenario of this case. This is especially true
where, as here, Dr. Kiskaddon did not cause or aggravate a medical condition that affected the patient’s driving and the
patient was necessarily aware of her medical condition.

Appellants’ decedent is simply not a foreseeable victim that this court will recognize. We will not stretch foreseeability
beyond the point of recognition for to do so will be to make liability endless. To allow liability in this case would be to
make physicians absolutely liable for the various acts of their patients. This we will not countenance.

733 A.2d at 630.

In Seebold, the Court clarified its position concerning foreseeability in Witthoeft, stating that Witthoeft could not be read to
suggest that foreseeability was entirely lacking under the circumstances, namely that a vision-impaired driver would have an acci-
dent. The Court explained that the statement that the plaintiffs decedent was not a foreseeable victim “does not suggest that the
court believed that it was unforeseeable that an accident might occur. Rather, the context reveals the Court was prioritizing other
policy factors over such obvious foreseeability.” 57 A.3d at 1249 n. 25.

At n. 26, the Seebold Court discussed the foreseeability requirement as follows:

Foreseeability, of course, remains a factor in duty assessments undertaken by Pennsylvania courts unless and until the
matter is raised, preserved, and reconsidered on developed advocacy. Our point above is that it is not necessarily a
dominant factor, as Appellee’s arguments suggest.

In summary, what I conclude from Seebold is (1) foreseeability is not necessarily the critical factor in deciding whether UPMC
shall be liable to plaintiffs for UPMC’s failure to report; (2) since UPMC did not create the risk (but only failed to prevent the
harm), UPMC is not liable to third persons whom it never treated in the absence of a court-created duty; (3) the default position
would avoid the creation of a new duty unless the court is able to see with reasonable clarity the results of the decision and to deter-
mine with reasonable certainty that the change will serve the best interests of society; and (4) the case law which permits recov-
ery where there is no relationship between the plaintiff and the defendant must be narrowly construed because of the Supreme
Court’s “stated concern about imposing liability upon healthcare providers without limits.” 57 A.3d at 1240.

The analysis in Seebold provides a context for the application of the five factors set forth in Althaus v. Cohen, 756 A.2d 1166,
1169 (Pa. 2000), which should be balanced in determining whether a duty should be imposed. The factors are: (1) the relationship
between the parties; (2) the social utility of the actor’s conduct; (3) the nature of the risk imposed and foreseeability of the harm
incurred; (4) the consequences of imposing a duty upon the actor’s conduct; and (5) the overall public interests in the proposed
solution.7

In this case, plaintiffs contend that the factors favor plaintiffs’ position because UPMC is being asked only to comply with a
reporting requirement, a burden that can be easily met; thus, UPMC should be liable to all persons who were exposed to
Kwiatkowski. The difficulty with that argument is that it ignores inevitable employee error. In all likelihood, UPMC, as an institu-
tion, intends to comply with federal regulations. However, there will never be 100% compliance because of employee error. Thus,
the question to be resolved is whether UPMC should be exposed to potentially limitless liability because of simple employee error.

It is my reading of the case law that the answer is “no.” The default position articulated in Seebold is that a court should decline
to impose new affirmative duties of care and should be especially reluctant to recognize a duty of care where liability to third
parties is open-ended and the possible financial impact on the healthcare provider is limitless.8 The case law imposes on UPMC
only a duty to protect its patients from harm caused by their coming into contact with Kwiatkowski; there is no appellate court case
law which supports plaintiffs’ contention that UPMC owed a duty of care to plaintiffs with whom UPMC shared no relationship.9

II. PRELIMINARY OBJECTIONS–MAXIM
COUNT IV–NEGLIGENCE (MAXIM)

Plaintiffs describe Maxim as a provider of staffing services to healthcare facilities. Plaintiffs’ negligence claim is based on
Maxim’s failure to report Kwiatkowski’s theft, use and/or diversion of controlled substances to any state, federal, or other govern-
mental agency. Plaintiffs allege that Maxim knew or should have known that without intervention Kwiatkowski would continue to
engage in the theft of controlled substances while employed at other healthcare facilities. I agree.

However, I also agree with Maxim that it had no duty to plaintiffs to report any information received from UPMC regarding
Kwiatkowski’s theft of drugs.

Maxim did not possess, administer, dispense, or distribute controlled substances. It did not supervise Kwiatkowski while he was
working at UPMC. Maxim’s activities were not covered by the regulatory scheme implemented to combat drug abuse.

Plaintiffs do not offer any guidance as to when or to whom Maxim should have reported what it had learned, apparently from
UPMC. Plaintiffs do not explain why Maxim would be expected to report what UPMC–as an entity that possesses, administers,
dispenses, and distributes controlled substances–is required to report under federal and state laws.

For these reasons, I am dismissing plaintiffs’ negligence causes of action against Maxim.
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ORDER OF COURT
On this 20th day of June, 2013, it is hereby ORDERED that UPMC’s preliminary objections seeking dismissal of Counts I, II,

and III and Maxim’s preliminary objections seeking dismissal of Count IV are sustained, and all claims raised against UPMC
Presbyterian Shadyside and Maxim Healthcare Services, Inc. are dismissed.

BY THE COURT:
/s/Wettick, J.

1 Plaintiffs, pleading in the alternative, also allege that UPMC was Kwiatkowski’s employer.
2 I recognize that UPMC and Maxim will be disputing the allegations that they knew Kwiatkowski was likely to harm others in the
future and that they took no steps to prevent him from working at other hospitals. However, at the preliminary objection stage of
the proceedings, I must assume that the facts are as alleged in the First Amended Complaint.
3 Plaintiffs also base their negligence per se count on alleged violations of other regulations imposing a duty on registrants to guard
against theft and diversion of controlled substances. However, violations of these regulations did not cause plaintiff ’s injuries.
4 Plaintiffs are not contending that the Controlled Substances Act and its accompanying regulations create a private cause of action.
What they do contend is that tort law recognizes a duty owed to the plaintiffs.
5 I reject UPMC’s contention that this case is governed by J.E.J v. Tri-County Big Brothers/Big Sisters, Inc., supra. In that case, Big
Brothers allegedly failed to comply with legislation requiring suspected child abuse to be reported to a law enforcement agency or
child protective agency. Subsequently, the person who should have been reported molested another child. The Superior Court dis-
missed the plaintiffs’ complaint against Big Brothers.

J.E.J. does not govern the present case because the Court’s opinion stated that the only harm to be prevented by the statute was
to protect children who are in some way connected to the persons who, in the course of their employment, come into contact with
abused children.
6 The Superior Court did not issue an opinion. Consequently, I rely on the Supreme Court’s description of the Superior Court’s
Memorandum Opinion.
7 A determination of whether to impose affirmative common law duties as a predicate to civil liability is a matter of law. Seebold,
57 A.3d at 1243.
8 Footnote 3 of Plaintiffs’ Brief in Opposition to UPMC’s Preliminary Objections to Plaintiffs’ Amended Complaint states that at
Hays Medical Center alone, approximately 475 patients were potentially exposed to Kwiatkowski’s hepatitis C during his four
months of employment and that at Exeter Hospital in New Hampshire, where Kwiatkowski worked after his time at Hays, up to
3,300 patients were potentially exposed to Kwiatkowski’s hepatitis C, and at least 32 patients have been identified as infected.
9 If the very recent opinion of the Superior Court of New Hampshire upon which plaintiffs rely (Rohveer v. Exeter Hospital, 2012-
CV-781) had been a Pennsylvania Common Pleas Court opinion, it would have been reversed by the Pennsylvania appellate courts
based on the case law upon which I have relied.

Ashley Toth, Personally, and on behalf of all Pennsylvanians similarly situated v.
Northwest Savings Bank

Consumer Protection

No. GD-12-008014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—June 25, 2013.

OPINION AND ORDER OF COURT
This Opinion addresses two issues that are not resolved by the Pennsylvania appellate courts: (1) does the economic loss

doctrine apply to private actions based on the catch-all provision of the Pennsylvania Unfair Trade Practices and Consumer
Protection Law and (2) can a consumer pursue a private action based on the catch-all provision of the Pennsylvania Unfair Trade
Practices and Consumer Protection Law without offering testimony regarding reliance?

PLAINTIFF’S FIRST AMENDED COMPLAINT
In her First Amended Complaint, plaintiff alleges that she was the victim of a deceptive practice in which Northwest Savings

Bank (“Northwest”) maximized overdraft charges by (1) waiting until the end of a business day to determine whether the account
balance in a customer’s checking account was sufficient to cover all debit transactions occurring between the end of the prior busi-
ness day and the end of the current business day and (2) where there were multiple transactions within this period, reordering the
debit transactions from the highest to lowest amounts, thereby maximizing the overdraft fees charged to the account holder when-
ever the total charges against the account at the end of the business day exceeded the account balance. In other words, a customer
could incur overdraft charges in instances where there were sufficient funds in the account to cover the transaction at the time of
the transaction.

EXAMPLE: The balance of the customer’s checking account as of 12:01 A.M. on Wednesday is $3,000; debit card Transaction 1
at 7:00 A.M.—$7.27; Transaction 2 at 8:15 A.M.—$4.21; Transaction 3 at 12:37 P.M.—$21.16; Transaction 4 at 1:01 P.M.—$3.13;
Transaction 5—$2,989.00 at 3:30 P.M.

If this account was posted in chronological order, the customer would incur only one overdraft charge. If the account was posted
from lowest to highest at the end of the business day, the customer would be charged for one overdraft. However, if the account is
posted from highest to lowest at the end of the business day, the customer incurs four separate overdraft charges. Under this third
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scenario, in which Transaction 5 is posted first and Transaction 3 second, the bank will assess overdraft charges on four transac-
tions for which the actual funds in the customer’s account were sufficient at the time of each transaction to cover the debits sub-
mitted for payment.

The subject of this Opinion and Order of Court is Northwest’s preliminary objections to Plaintiff ’s First Amended Complaint
which raises the following five counts:

COUNT 1–BREACH OF CONTRACT/BREACH OF THE COVENANT OF GOOD FAITH & FAIR DEALING
Plaintiff alleges that Northwest, through its overdraft policies and practices described in the First Amended Complaint,

breached the covenant of good faith and fair dealing implicit in the Deposit Agreement. Northwest has not filed preliminary objec-
tions as to this count.

COUNT II–UNCONSCIONABILITY
I am sustaining Northwest’s preliminary objection seeking dismissal of this count for the reasons set forth at pages 11-13 of my

Opinion in Henry v. PNC Bank, No. GD-10-022974, Vol. 160 P.L.J. 303, 306 (Allegheny C.P. Jan. 31, 2012).1

COUNT III–UNJUST ENRICHMENT
I am sustaining Northwest’s preliminary objections seeking dismissal of this count for the reasons set forth at page 14 of my

Opinion in the Henry litigation. Vol. 160 P.L.J. at 306.

COUNT IV–RELIEF PURSUANT TO DECLARATORY JUDGMENT ACT
Plaintiff alleges at page 14, footnote 1, of its original Complaint that Northwest’s Deposit Agreement now provides for Northwest

to post customers’ transactions in the order it receives them. Consequently, I am dismissing this count.

COUNT V–VIOLATION OF THE PENNSYLVANIA UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION LAW
Under 73 P.S. §§ 201-9.2 of the Pennsylvania Unfair Trade Practices and, Consumer Protection Law (“Consumer Protection

Law”), a consumer who suffers any ascertainable loss of money as the result of the use or employment of a method, act, or prac-
tice declared unlawful at § 201-2(4) may bring a private action in which the consumer may seek an award of costs, reasonable attor-
ney fees, and up to three times the actual damages sustained. Plaintiff seeks recovery under § 201-2(4)(xxi), which includes among
the unlawful practices “Engaging in any other fraudulent or deceptive conduct which creates a likelihood of confusion or of
misunderstanding.” This section is referred to as the catch-all provision.

Northwest does not challenge plaintiff ’s contention that Northwest’s debit charge re-sequencing policies and practices may
constitute “fraudulent or deceptive conduct which creates a likelihood of confusion or of misunderstanding.”2

Northwest contends that the Consumer Protection Law claims fail for two independent reasons: (1) the claims are barred by the
economic loss doctrine and (2) plaintiff has failed to allege justifiable reliance.

Economic Loss Doctrine
Under the economic loss doctrine, no cause of action may be maintained in tort where the only injury is economic–that is any

loss not arising out of a physical injury or damage to personal property. Northwest correctly states that through Count V plaintiff
seeks only monetary damages–she is not seeking damages for physical injury or damage to personal property. Thus, I consider
whether a statutory claim may be barred by the economic loss doctrine.

If I was to apply the economic loss doctrine to a claim based on practices that constitute fraudulent or deceptive conduct which
creates a likelihood of confusion or misunderstanding, this catch-all provision would be rendered nearly meaningless. Consumers
raising claims under this catch-all provision have not sustained physical injuries or damage to property; their only damages are
economic losses. Most of their claims may be summarized as follows: “we did not get what we paid for because the defendant
engaged in fraudulent or deceptive conduct.”

Within the past few years, hundreds of lawsuits raising claims under the Consumer Protection Law for economic losses have
been filed in this court based on what are referred to as unfair insurance practices. For example, an insurance agent falsely
represents that the life insurance policy which the plaintiff is purchasing will be fully paid through monthly payments of $100 for
seven years.

Similarly, lawsuits are regularly filed by buyers of residential property under the Consumer Protection Law to recover
damages based on the seller’s fraudulent misrepresentations or material omissions. For example, the seller failed to disclose that
the house was not connected to the public sewer system as required by municipal ordinance.

It would be Northwest’s contention that in these examples the economic loss doctrine bars recovery under the Consumer
Protection Law. Northwest relies on Werwinski v. Ford Motor Co., 286 F.3d 661 (3d Cir. 2002). In that case, the plaintiffs purchased
Ford vehicles for family and household purposes, which were allegedly known by Ford to contain defective components. The plain-
tiffs sued Ford for breach of express warranty, breach of implied warranty, fraudulent concealment, and violations of the Consumer
Protection Law. Ford sought dismissal of the tort and Consumer Protection Law claims contending that they are barred by the
economic loss doctrine.

The Court, applying Pennsylvania law, addressed three issues:3

The first issue was whether the economic loss doctrine applies to consumer transactions or only to commercial transactions.
The Court ruled in favor of Ford. Id. at 674.

The second issue was whether the economic loss doctrine applies to intentional fraud actions. The Court again ruled in favor of
Ford. While the Court found some merit to the plaintiffs’ position that there should be an intentional fraud exception to the
economic loss doctrine in order to deter fraudulent behavior, it ruled in favor of Ford on the ground that the plaintiffs have been
unable to explain why contract remedies are inadequate to provide redress. Id. at 679-80.

The third issue the Court considered was whether the economic loss doctrine bars claims under the Consumer Protection Law.
The Court stated that exempting a statutory fraud claim from the effect of the economic loss doctrine would virtually nullify the
doctrine. Thus, the same policy justification for applying the doctrine to common law intentional fraud claims supports the
doctrine’s application to claims under the Consumer Protection Law. Id. at 681.

I agree with the Werwinski Court that a ruling that the economic loss doctrine does not apply to claims raised under the catch-all
provision of the Consumer Protection Law will virtually nullify the doctrine in consumer transactions. However, as I previously
discussed, if the economic loss doctrine applies to private actions brought under the catch-all provision of the Consumer Protection
Law, in almost all instances a private action will be barred by the economic loss doctrine.
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Nothing in the language of the Consumer Protection Law suggests that private actions are subject to the economic loss doctrine.
To the contrary, the clear and unambiguous language of the Consumer Protection Law provides for any victims of consumer fraud
to recover not only actual damage but also punitive damages and counsel fees. Thus, the Legislature’s intent is clear: in private
actions, the victims of fraudulent or deceptive practices are to be fully compensated.

The controlling issue, therefore, is whether the economic loss doctrine gives way to the Consumer Protection Law or whether
§ 9.2 of the Consumer Protection Law gives way to the economic loss doctrine. The answer is clear.

The economic loss doctrine is court-created. The Consumer Protection Law expresses the will of the Legislature. Unless
constitutional issues are involved, case law may not interfere with legislation.4 See Seebold v. Prison Health Servs., Inc., 57 A.3d
1232, 1245 n. 19 (Pa. 2012) (“[I]t is the Legislature’s chief function to set public policy and the courts’ role to enforce that policy
subject to constitutional limitations.”) (quoting Program Admin. Servs., Inc. v. Dauphin County Gen. Auth., 928 A.2d 1013, 1017-18
(Pa. 2007)). Thus, the economic loss doctrine does not apply to private actions under the Consumer Protection Law.

Several trial courts, in rulings that are not binding on this court, have said that the economic loss doctrine does not bar claims
under the Consumer Protection Law, including Smith v. Reinhart Ford, 68 Pa. D.&C.4th 432, 437-38 (Lancaster C.P. 2004); Zwiercan
v. General Motors Corp., 58 Pa. D.&C.4th 251, 266-70 (Phila. C.P. 2002); and Oppenheimer v. York Int’l, No. 020304348, 2002 WL
31409949, *6 (Phila. C.P. 2002). See also In re Sears, Roebuck & Co., No. MDL-1703, 2009 WL 937256, *9 (N.D. Ill, Apr. 6, 2009);
and In re New England Mut. Life Ins. Co. Sales Practices Lit. v. New England Mut. Life Ins. Co., 2003 WL 25953191, *11 (D.Mass.,
2003). But see Fogel v. Lambert, No. C-48-CV-2011-4473, 2011 WL 7758352 (Northumberland C.P. Mar. 28, 2012).

Failure to Allege Justifiable Reliance
Plaintiff ’s First Amended Complaint never mentions reliance. Northwest contends that plaintiff cannot bring this action with-

out pleading (and proving) individual reliance.5 Thus, according to Northwest, this lawsuit must be dismissed unless plaintiff seeks
to file a second amended complaint containing factual allegations which support a finding of justifiable reliance. I disagree.

The fraudulent or deceptive conduct alleged by plaintiff is Northwest’s use, without obtaining the permission of its account holders,
of a method for calculating overdrafts favorable to Northwest. The fraud consists of an omission–the Bank’s imposing charges with-
out authorization. Thus, every account holder who paid additional fees has been harmed.

While Northwest contends that the case cannot proceed without allegations as to reliance, Northwest never explains what indi-
vidualized testimony is required.

In other words, the fraudulent or deceptive conduct is the reordering of transactions out of chronological order without the
account holder’s permission. The damages are the excess charges incurred from the use of this system without the account holder’s
consent. This class is limited to only those persons who have been overcharged.

In fraud cases, the requirement that a plaintiff establish reliance is imposed solely to determine the extent to which (if at all)
the plaintiff or a member of the class was actually harmed by the fraudulent or deceptive conduct. Where, as in the present case,
a lawsuit is brought only by persons who were actually harmed by the bank’s deceptive conduct, and who sustained actual losses
as a result of improper overdraft charges, a reliance requirement serves no purpose.

The Consumer Protection Law, as written, permits a consumer to bring a private action if the consumer has suffered any ascer-
tainable loss of money as the result of the use or employment of fraudulent or deceptive conduct. To recover, the plaintiff must
establish that plaintiff was a victim of a fraud or deceit (Requirement One) and that plaintiff suffered an ascertainable loss
(Requirement Two).

Where the fraud or deceit is a misrepresentation, Requirement One is met if the plaintiff can show a material misrepresenta-
tion and an intent to misrepresent. However, Requirement Two is not met without a showing justifiable reliance.

EXAMPLE ONE: The insurance agent advised the customer—a forty-five-year-old accountant–that if the accountant/customer
makes a monthly payment of $100 until age sixty-five, the accountant will have a fully paid insurance policy that will provide insur-
ance in the amount of $1 million upon the accountant’s death. The accountant later learns that at age sixty-five he is guaranteed a
fully paid policy that will pay only $30,000 upon the accountant’s death. The law is not going to presume that the accountant, at the
time he purchased the policy, believed that payments of $24,000 over a twenty-year period would produce a $1 million insurance
policy. Thus, reliance must be shown to establish an ascertainable loss.

However, a showing of actual reliance should not be required when ascertainable losses necessarily flow from the fraud or
deceit. Consider the following examples:

EXAMPLE TWO: The agreement between the car dealer and the purchasers permitted the car dealer to add the manufacturer’s
transportation fees to the agreed-upon purchase price. The car dealer pays only $71 to the manufacturer for transportation fees
but charges the purchasers $171 for transportation fees. Upon a showing that the car dealer is fraudulently overcharging
purchasers, each member of the class of persons who paid the inflated amount should be entitled to recover the difference
between the overcharged amount and the actual costs in addition to the other relief provided for in Section 9.2 of the Consumer
Protection Law.

EXAMPLE THREE: A financial advisor places orders on behalf of his clients with a broker who, at the request of the finan-
cial advisor, sends an invoice to the advisor for a placement fee of $100 for each order. The financial advisor passes on the fee
to the client. The broker, in fact, does not charge placement fees. Upon proof of the kickback scheme, the clients of the finan-
cial advisor should be entitled to recover the placement fee and the other relief provided for in Section 9.2 of the Consumer
Protection Law.

EXAMPLE FOUR: The contractor of a housing development, who knows of the requirements of the building code, is, unbe-
knownst to the purchasers, using roofing materials that do not comply with code standards. The use of noncomplying roofing mate-
rials was discovered when a fire at one of the dwellings resulted in every homeowner being required by the building inspector to
replace his or her roof. Each homeowner should be entitled to recover, at a minimum, the cost of replacing the roof and other relief
provided by Section 9.2 of the Consumer Protection Law upon a showing that the contractor knowingly installed roofs that did not
comply with code standards.

In Examples Two and Three, the defendants obtained money belonging to each member of the class as a result of the defen-
dants’ representations and omissions. Thus, reliance testimony is not needed to establish an ascertainable loss.

In Example Four, reliance is not a requirement for establishing that the class members sustained an ascertainable loss because
the loss flows necessarily from proof of the fraud.

For Examples Two and Three, the Consumer Protection Law should not be construed to require the named plaintiffs and class
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members to offer speculative testimony as to whether they would have purchased the car (Example Two) or placed orders (Example
Three) even if they had known that they would be cheated. The inflated transportation fee (Example Two) and charging the client
a non-existent placement fee (Example Three) are the fraudulent acts, and the ascertainable losses are the fraudulent charges.

For Example Four, if the Pennsylvania courts would require the named plaintiff and the class members to offer speculative
testimony that they would not have purchased the property if told that the roof did not comply with code requirements and would
need to be replaced, they would be creating reliance requirements that are so robust as to almost eliminate class actions based on
deceptive conduct. Since the Consumer Protection Law never mentions reliance as a prerequisite for recovery, this cannot be what
the Legislature intended.

In support of its contention that plaintiff must allege justifiable reliance, Northwest relies on the following three Pennsylvania
Supreme Court cases: Toy v. Metropolitan Life Ins. Co., 928 A.2d 186 (Pa. 2007); Yocca v. Pittsburgh Steelers Sports, Inc., 854 A.2d
425 (Pa. 2004); and Weinberg v. Sun Co., 777 A.2d 442 (Pa. 2001).

In Weinberg, the named plaintiffs were purchasers of Sunoco Ultra® Gasoline. They alleged that Sunoco’s advertisements
induced customers to purchase Ultra® when their vehicles did not need the high level of octane the gasoline contained. Following
a hearing, the trial court denied class certification, stating that fraud claims based on the catch-all provision of the Consumer
Protection Law require proof of reliance and causation; thus, a private action under the Consumer Protection Law may be brought
only by purchasers who were aware of and believed the false message that Ultra® would enhance engine performance and
purchased Ultra® for that reason. 777 A.2d at 444.

The Superior Court reversed on two of the four Consumer Protection Law claims, holding that false advertising claims do not
require proof of reliance and causation. Id. The Supreme Court reinstated the ruling of the trial court, stating that there is no
authority which would permit a private plaintiff to pursue an advertiser because an advertisement might deceive members of the
audience and might influence a purchasing decision when the plaintiff was neither deceived nor influenced. Section 9.2 of the
Consumer Protection Law clearly requires, in a private action, that a plaintiff suffer an ascertainable loss as a result of the defen-
dant’s prohibited action. “That means, in this case, a plaintiff must allege reliance, that he purchased Ultra® because he heard and
believed Sunoco’s false advertising that Ultra® would enhance engine performance.” Id. at 446.

In Yocca, the plaintiffs’ claims included violations of the Consumer Protection Law based on alleged fraudulent misrepresen-
tations made by Pittsburgh Steelers Sports, Inc. relating to the location of seat licenses at Heinz Field in a brochure sent to the
plaintiffs. 854 A.2d at 432. The Pennsylvania Supreme Court dismissed the claim noting that the plaintiffs failed to specifically
allege they justifiably relied on representations in the brochure when entering into an agreement with the Steelers to purchase
seat licenses. Id. at 439 n.27. The Court stated that, in fact, it was impossible for the plaintiffs to claim justifiable reliance because
the seat-license agreement contained an integration clause stating that the terms of the agreement supersede all previous repre-
sentations and agreements. Id. at 439. This case simply holds that a person who enters into an agreement and receives that to
which he is entitled under the contract has not suffered a loss as a result of fraud and may not pursue claims under the Consumer
Protection Law.

In Toy, the policyholder of a Metropolitan Life Insurance policy based her claims under the Consumer Protection Law on
representations made by the insurance agent that, if she made monthly payments of fifty dollars, the plan would generate a fund
of approximately $100,000 when she reached age sixty-five. 928 A.2d at 189. This was a fraudulent misrepresentation. The policy
set forth a guaranteed cash value at age sixty-five of only $11,008.86 based on a guaranteed interest rate of four percent per year.
Id. at 190. The insurance company contended, on the basis of Yocca, supra, that the policyholder could not have justifiably relied
upon the representations of the insurance agent because the policyholder received an integrated insurance policy which informed
the policyholder that she could return the policy within ten days and which contained accurate information on the policy’s cover-
sheet that, if read, would show that the agent’s representations were false. Id. at 203.

The Pennsylvania Supreme Court rejected the policyholder’s contention that a relaxed reliance standard applies to private
actions based on the catch-all provision. It ruled that common law fraud standards govern fraud claims based on the catch-all
provision of the Consumer Protection Law. Id.

The Supreme Court next rejected the ruling of the trial court that the plaintiff could not establish reliance on the misrepresen-
tations of the agent because of the accurate information subsequently made available in the policy delivered to the policyholder.
The Court held that it was for the jury to decide whether the policyholder reasonably relied on the insurance agent’s misrepresen-
tations. Id. at 207-08.

Weinberg, Yocca, and Toy support the requirement, which plaintiff does not contest, that a class may not include persons who
did not sustain actual losses as a result of the defendants’ conduct: Weinberg sought to include persons who never knew of Sunoco’s
representations; Yocca sought recovery where it was impossible for the named plaintiff and class members to establish any
damages; and Toy (not a class action) sought recovery where the plaintiff, subsequently provided with accurate information, may
not have sustained losses as a result of the agent’s prior representations.

Northwest also relies on the following Superior Court Opinions: Debbs v. Chrysler Corp., 810 A.2d 137 (Pa. Super. 2002); Sexton
v. PNC Bank, 792 A.2d 602 (Pa. Super. 2002); Aronson v. GreenMountain.com, 809 A.2d 399 (Pa. Super. 2002); and DiLucidio v.
Terminix Int’l, Inc., 676 A.2d 1237 (Pa. Super. 1996). These cases also do nothing more than prohibit certification of a class which
includes persons who did not sustain actual damages solely as a result of the defendant’s fraudulent conduct.

In Debbs, the named plaintiff brought a class action alleging that Chrysler violated the catch-all provision of the Consumer
Protection Law by selling automobiles without disclosing that its automobiles contained defective airbags. 810 A.2d at 142. The
named plaintiff alleged that he would not have purchased the car if Chrysler had disclosed that the airbag was defective. Id. at 144.

The trial court permitted the lawsuit to proceed as a class action. The Superior Court overturned the judgment in favor of the
class because the trial court improperly certified the Consumer Protection Law claim. The issue the Superior Court addressed was
whether class members could prevail without establishing that they would not have purchased the vehicle if they had known of the
defective airbags.

In this case, Chrysler allegedly withheld information that persons had been burned after the airbag deployed. However, it was
undisputed that the risk of serious burns would arise only after the automobile was involved in an accident of sufficient severity
to cause the airbag to deploy. Also, it was undisputed that the risk of serious burns is relatively low. The burn rate was 16.3 per
100,000 automobiles. This rate took into account all types of burns of all levels of severity. Id. at 158.

The plaintiff contended that reliance should be presumed where the fraud involves omissions of objectively material informa-
tion; he argued that federal and state courts have presumed class-wide reliance where the fraud involves omissions of objectively
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material information. Id. at 157-58. The Superior Court did not accept or reject the concept of presumed class-wide reliance. The
Court explained that such a concept would not apply to this case in which there was almost no likelihood that a buyer would actu-
ally suffer serious burns. The Court stated that consumers could have

“a wide range of reactions to the undisclosed information, depending on a number of factors including: (1) the personal
degree of risk–aversion; and (2) their assessment of the other advantages and disadvantages of buying a Chrysler auto-
mobile. Some consumers may not have bought a Chrysler at all; others may have bought the car but replaced the air bags;
and others may have bought the car but not replaced the air bag. Reasonable consumers could come to different conclu-
sions about the materiality of the withheld information.”6

Id. at 158.

In Sexton, 792 A.2d at 603-04, PNC Bank charged persons who were not PNC depositors a check-cashing fee of $3.00. The plain-
tiff sued on behalf of all payees of checks drawn on PNC Bank who did not have an account with PNC. The Court ruled that the
customers did not state a claim under the Consumer Protection Law because the plaintiff failed to allege either that she incurred
a fee in reliance on any representation by a bank employee, or that the bank did not disclose the fee. Id. at 608.

In Aronson, the plaintiff filed a class action under the Consumer Protection Law against GreenMountain, the supplier of elec-
tric generation services, for disseminating false advertisements to Pennsylvania consumers. 809 A.2d at 401. The plaintiff ’s
complaint averred that the advertisements falsely portrayed the total cost of its electricity to be less than it actually was, and the
plaintiff sought to recover damages for losses as a result of the false advertising. Id. The Court stated that this lawsuit was
governed by the Weinberg case. Id. at 402. It ruled that the trial court did not err in refusing the plaintiff ’s request for an eviden-
tiary presumption of reliance because the plaintiff failed to articulate why the class is entitled to a presumption of reliance where
the definition of the class is not at the very least limited to GreenMountain customers who allegedly viewed the false advertise-
ments. Id. at 405.

In DiLucidio, 676 A.2d at 1241, the Court stated: “We find that in order to proceed with their claims under the [Consumer
Protection Law], Appellants must be able to establish that the alleged misrepresentations by Appellee caused their loss.” Thus, the
Court dismissed the claims based on false advertisement because there was insufficient evidence to establish that the plaintiffs
retained Terminix because of their advertisements.

In summary, the cases upon which Northwest relies require testimony establishing reliance because a finding of reliance is
needed in order to establish that the plaintiff suffered an ascertainable loss as a result of the defendant’s use or employment of
fraudulent or deceptive conduct which creates a likelihood of confusion or of misunderstanding.

In the present case, a finding of reliance is not needed to establish an ascertainable loss. The fraud or deceit is taking the money
of plaintiff and the class members without permission. Plaintiff ’s ascertainable losses are the overcharges imposed on plaintiff
because of defendant’s scheme for calculating overdraft fees. Testimony as to reliance is not needed to establish ascertainable losses.

In summary, I recognize there is no Pennsylvania appellate court case law which has, through either a holding or in dicta,
discussed whether testimony of the plaintiff addressing reliance is required where an ascertainable loss can be established with-
out such testimony. However, there is no reason why case law would require such testimony in this instance. Furthermore, there
is statutory authority for my ruling overruling Northwest’s preliminary objections in the nature of a demurrer. Under the clear
language of the Consumer Protection Law, there are two requirements for maintaining a private action under the catch-all provi-
sion: a showing of fraud or deceit and a showing of an ascertainable loss. When, as in this case, both requirements are met, the
consumer is entitled to the amount of the actual losses and other relief provided for in Section 9.2 of the Consumer Protection Law.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 25th day of June, 2013, upon consideration of defendant’s preliminary objections to Plaintiff ’s First Amended

Complaint, it is ORDERED that Counts II, III, and IV are dismissed, and the preliminary objections as to Count V are overruled.

BY THE COURT:
/s/Wettick, J.

1 Henry is attached to this Opinion as Attachment 1.*
2 In its preliminary objections, Northwest does not contend that the writings furnished to its customers adequately explained that
Northwest might not post charges to the account in chronological order.
3 The Werwinski Court correctly stated that no Pennsylvania appellate court had resolved these three issues, which as of this date
remain unresolved.
4 Werwinski never addressed the issue of why a court-created doctrine can trump legislation.
5 Whenever individual reliance must be established, courts will not permit the lawsuit to proceed as a class action–see discussion
of the case law at pages 10-15 of this Opinion.
6 Debbs differs from the present case because in Debbs the alleged defect had almost no impact on the purchasers as a class. Debbs
would look like the present case only if, for example, airbags frequently deploy and every airbag that deploys causes serious burns.
In all likelihood, at some point, the case law would presume that every purchaser has been harmed because no purchaser would
have purchased a vehicle with this defect.

*ATTACHMENT 1

Candace H. Henry v.
PNC Bank, National Association

No. GD-10-022974—Class Action. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—January 31, 2013.



page 452 volume 161   no.  22

OPINION
AND ORDER OF COURT

The preliminary objections of PNC Bank seeking dismissal of each of the six counts within Plaintiff ’s Amended Class Action
Complaint are the subject of this Opinion and Order of Court.

Plaintiff, Candace H. Henry, is a former customer of PNC who was provided with a checking account and debit card. She alleges
that she was the victim of a practice in which PNC maximized overdraft charges (1) by waiting until the end of a business day
to determine whether the account balance in a customer’s checking account was sufficient to cover all debit transactions from
the end of the prior business day to the end of the current business day and (2) by using a high-to-low posting where there were
multiple transactions within this period thereby maximizing the overdraft fees whenever the total charges against the account at
the end of the business day exceeded the account balance.1

EXAMPLE: The balance of the customer’s checking account as of 12:01 A.M. on Wednesday is $3,000; debit card Transaction 1
at 7:00 A.M.–$7.27; Transaction 2 at 8:15 A.M.–$4.21; Transaction 3 at 12:37 P.M.–$21.16; Transaction 4 at 1:01 P.M.–$3.13;
Transaction 5–$2,989.00 at 3:30 P.M. (payment of tuition).

If the account was posted in chronological order, the customer would be charged for one overdraft. If the account was posted
from lowest to highest at the end of the business day, the customer would be charged for one overdraft. However, if the account
was posted from highest to lowest at the end of the business day, the customer would be charged for four overdrafts. Under this
third scenario, PNC would be assessing overdraft charges on four transactions for which the actual funds in the customer’s account
were sufficient at the time of each transaction to cover the debits submitted for payment.

The situation is exacerbated when numerous debit card transactions occur on Saturday through Monday. PNC treats this three-
day period as one business day. Consequently, if the total transaction amount for this three-day period exceeds the balance of the
account as of 11:59 P.M. on Monday, the number of defaults will be based on the posting of all debits submitted over the three-day
period in highest to lowest order.

In Plaintiff ’s First Amended Class Action Complaint, plaintiff describes three overdraft incidents:
Incident 1—At the close of business on May 19, 2010, plaintiff had an account balance of $160.34. On May 20, 2010, PNC posted

three charges to plaintiff ’s account: a check for $160.00 and two debit card transactions, one for $8.05 and the other for $5.93. PNC
approved the two debit card transactions before it received the check. However, at the end of the business day, PNC posted the
check for $160 before posting the $8.05 and $5.93 debits. The result was that plaintiff ’s account was charged overdraft fees total-
ing $72.00 for $13.98 in overdrafts. If PNC had deducted the debit charges when it received notice of them and in chronological
order, plaintiff would have been charged only one overdraft fee when the $160.00 check was posted (¶¶ 39-41, Plaintiff ’s Amended
Complaint).

Incident 2—At the end of the day on May 20, 2010, plaintiff had a balance of -$13.64 in her checking account. However, in the
early hours of May 21, 2010, PNC received a direct deposit into plaintiff ’s account in the amount of $641.55. It received that money
before the opening of the business day on May 21, 2010. Had her account been credited with those funds at the time PNC received
them, the account balance would have been $627.91 before any additional transactions could be posted to her account. However,
PNC deducted a debit card transaction before crediting plaintiff ’s account for the direct deposit, resulting in another overdraft fee
(¶42, Plaintiff ’s Amended Complaint).

Incident 3—On June 11, 2010, plaintiff began the day with a balance of $84.23. During the day, she deposited $320.00 in her
account resulting in over $400.00 in available funds in the account on that date. However, plaintiff incurred four overdraft fees
totaling $144.00 on $336.68 in total charges. But for PNC’s resequencing and delayed deposits policies, plaintiff would have
incurred fewer or no overdraft fees on that day (¶43, Plaintiff ’s Amended Complaint).

Each of the counts in plaintiff ’s six-count Complaint is based, wholly or partially, on PNC’s practice of posting all debit trans-
actions only at the end of the business day and processing them from the highest to lowest amount, thereby maximizing the
number of overdraft fees charged to the customer.

I now consider PNC’s preliminary objections to each of plaintiff ’s six causes of action.

I. BREACH OF CONTRACT AND THE DUTY OF GOOD FAITH AND FAIR DEALINGS
I initially begin with plaintiff ’s third cause of action based on allegations that PNC has breached its contractual obligations to

plaintiff by posting debits only at the end of the business day in high-to-low order.
PNC contends that this cause of action must be dismissed because plaintiff executed writings which authorized the posting of

all debit transactions at the end of a business day, using a high-to-low posting sequence. In support of this contention, PNC prima-
rily relies on three writings, herein designated as Writings A, B, and C.

WRITING A
PNC relies on the first page of the twenty-seven-page, single-spaced (and not indexed) Account Agreement for Personal

Checking, Savings and Money Market Accounts (“Account Agreement”), Exhibit 1 to Plaintiff ’s Amended Complaint, which directs
the customer to refer to the following:

You should also refer to certain other documents for terms and conditions relating to your Account, including PNC Bank’s:

(i) Consumer Schedule of Service Charges and Fees;
(ii) Funds Availability Policy;
(iii) Substitute Check Policy Disclosure;
(iv) Consumer Electronic Funds Transfer Disclosure Statement;

and,
(v) PNC Bank Online Banking and Bill Pay, Online Banking Transfer Funds and PNC Payment Services, and/or Online 

Bill Pay Services Agreement for Information concerning the use of these services (if you have selected any of these 
services);

(vi) Overdraft Protection Agreement; and
(vii) The PNC Financial Services Group, Inc. Consumer Information Privacy Principles.

WRITING B
PNC relies on the following three paragraphs of the Account Agreement at pages 3 and 4 under the heading Withdrawals:
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Paragraph 3

Your account may be debited on the day an item is presented by electronic or other means, or at an earlier time based on
notification received by us that an item drawn on your account has been deposited for collection in another financial insti-
tution. We are required to permit a withdrawal only if you have sufficient available funds in your Account to cover the
whole amount of the withdrawal. A determination of your account balance for purposes of making a decision to dishonor
an item for insufficiency of available funds may be made at any time between the receipt of such presentment or notice
and the time of payment or return of the item or debit, and no more than one such determination need be made.

Paragraph 4

Effective September 19, 2008, in determining whether you have sufficient funds in your account to cover a withdrawal, PNC
Bank will consider: (1) the deposits and withdrawals posted that day to your account, and (2) all pending electronic trans-
actions for which PNC has received notice, even if those transactions have not been presented to PNC for payment. Such
transactions include (but are not limited to) purchases, transfers or withdrawals made with your Check Card or Banking
Card, merchant payment authorizations, online transfers of funds, telephone transfers, and any other electronic transac-
tions or transfers. We may conclusively rely on notice of electronic transactions in determining whether you have suffi-
cient funds in your account to cover a withdrawal even if the notice incorrectly describes the transaction. This could
result in an overdraft if sufficient funds are not available in your account to cover all withdrawals. We will not be respon-
sible for damages or wrongful dishonor if any item is not paid because of insufficient funds resulting from this method
of determining whether you have sufficient funds to cover a withdrawal. In addition, funds you may have deposited may
not be immediately available under our Funds Availability Policy. Please review our Funds Availability Policy for more
information.

Paragraph 5

Checks, debits such as ATM withdrawals, debit card transactions, preauthorized automatic debits, telephone-initiated
transfers, other electronic transfers, other types of debits or other withdrawal orders that exceed the available bal-
ance in our account (that create an overdraft) are subject to a service charge. If there are sufficient funds to cover some
but not all of your withdrawal orders, we will exercise our discretion (I) in paying some but not all of the items, and (II)
to pay the items in any order. In exercising that discretion to pay in an order, we do not necessarily process items in the
order in which we receive them. Our general practice is to post withdrawals from your account in order of the largest-
to-smallest dollar item; in other words, beginning with the largest dollar item, then the next-largest dollar item, and so
on until we reach the last, smallest-dollar item. The order in which we process these withdrawals may affect the total
amount of overdraft fees charged to your Account. If, in our sole discretion, we choose to allow withdrawals for which
there are not sufficient available funds, you agree to repay us immediately the amount of the funds advanced to you. We
may also assess your Account a service charge. At no time shall we be required to allow you to overdraw your Account
even if we have allowed such activity on one or more prior occasions. We reserve the right to refuse to cash or to impose
a charge on anyone who asks us to cash a check that you have written. Even if your check is otherwise properly payable,
we will not be liable to you for dishonor of your check, or otherwise, as a result of such refusal.

(The Court’s underlining.)

WRITING C
PNC refers to page 1 of the Consumer Funds Availability Policy, which reads under the heading Determining Availability of a

Deposit as follows:

Determining Availability of a Deposit
We determine availability by counting the number of business days from the business day of your deposit. Every day
except Saturday, Sunday and a federal holiday is a business day.

If you make a deposit through one of our branch tellers, ATM, or by mail before our cut-off time, we will consider that
day to be the day of your deposit. However, if you make a deposit after our cut-off time or on a day that is not a business
day, we will consider the deposit as being made on the next business day that we are open. Our cut-off time for branches
will not be earlier than 2:00 p.m., but may vary by branch. The cut-off time for PNC Bank ATMs will be no earlier than
12:00 Noon, but may vary by location. The cut-off time for non-PNC Bank ATMs is 3:00 p.m. Deposits made through our
night depository after 6:00 a.m. may be processed on the next business day.

Availability varies depending on the type of deposit and is explained below.

Checks drawn on banks located outside of the United States are not subject to this availability Policy. Please inquire
regarding availability at the time you make such deposits.

PNC’s Supplemental Memorandum, Ex. F at 1.

PNC primarily relies on the underlined provisions in the fifth paragraph of Writing B under Withdrawals, which states that debits
exceeding the available balance in the account are subject to a service charge. If there are sufficient funds to cover some but not
all of the withdrawal orders, it is the general practice of PNC to post withdrawals in order of the largest-to-smallest dollar “item.”
The order in which PNC processes these withdrawals may affect the total amount of overdraft fees.

This provision does not authorize PNC to post withdrawals only at the end of the day; it never mentions when withdrawals will
be posted. Thus, even assuming that a customer can find his or her way to paragraph 5 under Withdrawals of the Account
Agreement, this paragraph does not say when PNC processes withdrawals. If the customer purchases with a debit card two items
totaling $37.10 and $11.56 at a time when the customer has $300.00 in his or her checking account, nothing in paragraph 5 suggests
that these purchases will not be posted until the end of the business day (which would be the end of Monday for debit card
purchases made on Saturday, Sunday, and Monday).

PNC also relies on the underlined provisions in paragraph 4 of Writing B. However, nothing in this writing suggests that trans-
actions will not be posted until the end of a business day.
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Even assuming that paragraphs 3 through 5 could be read to provide for deposits and withdrawals to be posted at the end of the
day, nothing within paragraphs 3 through 5 suggests that a day means a business day. I find no merit to PNC’s contentions that the
customer was informed that a day means a business day because Writing A refers the customer to a document titled Funds
Availability Policy, and Writing C, the first page of the Consumer Funds Availability Policy, advises the customer that the term day
means business day.

The heading of this provision is Determining Availability of a Deposit, thus, no customer would look to this provision for infor-
mation about overdraft fees. Furthermore, this provision covers only the availability of deposited funds.

PNC argues that this provision’s reference to a definition of a business day should be used in defining the term day in para-
graphs 3 and 4 of Writing B. This makes no sense because there is nothing to suggest that there is a connection between the
provisions in a writing titled Funds Availability Policy and the provisions in a writing titled Account Agreement governing over-
draft policies. Furthermore, since the use of the term business day refers to every day except Saturday, Sunday, and a federal
holiday, the use of the term day elsewhere suggests that PNC is not referring to a business day when it uses the term day.

Plaintiff is not claiming that she did not know that overdraft fees would be charged if her debits exceeded the amount of funds
in her checking account. However, she correctly contends that she never knew of, and never agreed to, PNC’s use of any specific
method for calculating overdraft fees because, as I have already ruled, (1) the Account Agreement does not adequately explain
that PNC would post all debit transactions at the end of a business day, using a high-to-low posting sequence and (2) PNC does not
claim that the Account Agreement describes any other method of calculating overdraft fees.

Every contract imposes upon each party a duty of good faith and fair dealing in its performance. John B. Conomos, Inc. v. Sun
Co., Inc., 831 A.2d 696, 705-06 (Pa. Super. 2003). There is no breach of this implied covenant where a party to a contract has done
what the provisions of the contract expressly give it the right to do. However, where, as in this case, the manner of performance is
not specifically prescribed, a party exercising its discretion is subject to an implied obligation of good faith and fair dealing.

In the present case, the agreement between PNC and plaintiff does not expressly permit PNC to impose overdraft fees by
posting all debits at the end of a business day, using a high-to-low posting. Furthermore, this is not the only method for imposing
overdraft fees that would have been available to PNC. Consequently, plaintiff may base a breach of contract action on allega-
tions that PNC’s use of this method of calculating overdraft fees constituted a breach of the implied covenant of fair dealing and
good faith.

SUMMARY
Where an agreement between the bank and the customer authorizes the bank to impose overdraft fees and where the agree-

ment does not fully explain to the customer how such fees will be imposed, the bank’s selection of a method for imposing overdraft
fees is governed by the obligations imposed under the implied covenant of fair dealing and good faith. As with any other express
or implied covenant, the implied covenant of fair dealing and good faith may be enforced through a breach of contract action.

II. VIOLATION OF THE PENNSYLVANIA UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION LAW
In Count I, plaintiff alleges that PNC’s practice of posting all debit transactions at the end of a business day, using a high-to-low

posting, constitutes a violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law (“Consumer Protection
Law”), 73 P.S. §§201-1 et seq. In its preliminary objections, PNC seeks dismissal on two grounds: it contends (1) the disclosures set
forth at pages 4-7 of this Opinion undermine any claim under the Consumer Protection Law because this disclosure adequately
informed plaintiff of the very practices she claims were concealed and (2) claims based on the Consumer Protection Law are
barred by the gist of the action doctrine.

I find no merit to the first ground because my ruling in Section I of this Opinion concludes that the language did not adequately
explain the manner in which debit transactions and deposits are posted.

As to the second ground, PNC has not cited any case law holding that the gist of the action doctrine applies to claims based on
the Consumer Protection Law. Clearly, the doctrine will not defeat Consumer Protection Law claims that arise solely from a
contractual relationship between the parties when the success of the Consumer Protection Law claim is dependent upon the
success of a breach of contract claim. See, e.g., 73 P.S. §201-2(4)(xiv) (failure to comply with the terms of a written guarantee or
warranty). Also, the doctrine will not bar recovery for the breach of a duty grounded in contract law as modified by the Consumer
Protection Law. See, e.g., 73 P.S. §201-2(4)(v) (representing that goods or services have characteristics, uses, or benefits they do
not have) and 73 P.S. §201-2(4)(xvi) (making repairs or improvements of an inferior nature to that agreed to in writing).

Furthermore, the gist of the action doctrine cannot defeat a claim under the catchall provision of the Consumer Protection Law
(73 P.S. §201-2(4)(xxi) (engaging in any other fraudulent or deceptive conduct which creates a likelihood of confusion or misun-
derstanding)). The purpose of the Consumer Protection Law is to provide additional protections to consumers beyond those
provided by contract law, and a common law doctrine cannot be applied to reduce the remedies authorized by legislation. For
example, a contractor installing the roof on a consumer’s home may have made representations upon which the consumer relied
that, in a contract action, are barred by the parol evidence rule; or the consumer may have included in the contract a limitation of
damages provision which precludes the consumer, the victim of fraudulent conduct, from recovering the full amount of his or her
actual losses. The purpose of the catchall provision is to provide remedies in consumer transactions that contract law will not
provide. Such remedies include the award of counsel fees and actual losses which may be tripled at the discretion of the court.

III. COMMON LAW UNCONSCIONABILITY
I am sustaining PNC’s preliminary objections seeking dismissal of plaintiff ’s cause of action based on common law uncon-

scionability. Under Pennsylvania case law, a finding that a provision within a contract (or the entire contract) is unconscionable
will bar the party enforcing the provision (or the entire contract).2 However, there is no Pennsylvania case law permitting a party
to pursue a separate cause of action on the ground that the other party is enforcing an unconscionable provision in the parties’
agreement. See Salley v. Option One Mortgage Corp., 925 A.2d 115, 119 (Pa. 2007), where the Court described the doctrine of uncon-
scionability as a statutory and a common law defense to the enforcement of an allegedly unfair contract or contractual provision.

In the present case, unconscionability would come into play if PNC had clearly defined the term business day, and had clearly
informed the customer that it posted all debit transactions at the end of a business day using a high-to-low posting sequence. Under
these circumstances, in her breach of contract count, plaintiff would seek a ruling that the contractual provision permitting a high-
to-low posting at the end of a business day should not be enforced against her on the ground of unconscionability.3

Plaintiff contends that a court should recognize a cause of action for common law unconscionability in this rare situation in
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which the bank holds plaintiff ’s money based on its unconscionable practices. Otherwise, according to plaintiff, there is no remedy.
This contention is without merit. If PNC had provided adequate notice of the use of a high-to-low posting sequence at the end

of the business day, a customer may pursue a claim for breach of contract to recover overdraft fees in which the court is requested
to rule that the contractual provisions upon which the bank relies to support its taking of plaintiff ’s funds is unconscionable and
unenforceable.4

IV. CONVERSION
Plaintiff bases her conversion cause of action on allegations that, by improperly withdrawing overdraft fees from plaintiff ’s

account, PNC has interfered with plaintiff ’s use of funds in her account without plaintiff ’s consent and without lawful justification.
PNC contends that this cause of action is barred by the gist of the action doctrine.5

In Reardon v. Allegheny College, 926 A.2d 477, 486-87 (Pa. Super. 2007), the scope of the gist of the action was described as follows:

The gist of the action doctrine acts to foreclose tort claims: 1) arising solely from the contractual relationship
between the parties; 2) when the alleged duties breached were grounded in the contract itself; 3) where any liability stems
from the contract; and 4) when the tort claim essentially duplicates the breach of contract claim or where the success of
the tort claim is dependent on the success of the breach of contract claim. The critical conceptual distinction between a
breach of contract claim and a tort claim is that the former arises out of “breaches of duties imposed by mutual consen-
sus agreements between particular individuals,” while the latter arises out of “breaches of duties imposed by law as a
matter of social policy.” (emphasis added.) (citations omitted.)

The relationship between plaintiff and PNC was contractual. Plaintiff does not question PNC’s right under the contractual rela-
tionship to withdraw overdraft fees from plaintiff ’s account when there has been an overdraft. The dispute is over whether the
Account Agreement permitted PNC to calculate overdraft fees by posting all debit transactions at the end of a business day using
a high-to-low posting sequence. The success of a conversion action would depend upon whether PNC was obligated to calculate
overdraft fees through a method different from the method it had used in calculating plaintiff ’s overdraft fees.

I agree with PNC that the gist of the action doctrine bars plaintiff ’s conversion claim. Plaintiff voluntarily deposited money with
PNC with the understanding that the rights and obligations of the parties concerning this money would be governed by the Account
Agreement. Thus, because liability stems from the alleged breach of implied contractual duties, the success of the tort claim is
dependent on the success of the breach of contract claim.

V. UNJUST ENRICHMENT
The fifth count of plaintiff ’s complaint sets forth an unjust enrichment claim based on allegations that PNC unjustly received

benefits in the form of excessive and unnecessary overdraft fees, and that it would be inequitable for PNC to retain these fees.
I am sustaining PNC’s preliminary objections in the nature of a demurrer as to this cause of action. Plaintiff and PNC maintain

a contractual relationship. The doctrine of unjust enrichment is inapplicable where the relationship between the parties is founded
upon a contract; it applies only where there is no contract. Wilson Area Sch. Dist. v. Skepton, 895 A.2d 1250, 1254 (Pa. 2006).

VI. RELIEF PURSUANT TO DECLARATORY JUDGMENTS ACT
Plaintiff alleges that PNC continues to post all debit transactions at the end of a business day, using a high-to-low posting

sequence. Consequently, I am overruling PNC’s preliminary objections as to Count VI.

VII. INDISPENSABLE PARTY
In its preliminary objections, PNC contends that the complaint is procedurally deficient because it fails to name an indispensable

party, the joint account holder.
Plaintiff alleges that the checking account that serves as the basis for Candace Henry’s cause of action was an account held

jointly with her husband, David A. Henry. PNC correctly states that when a husband and a wife own a joint bank account, they hold
the account as tenants by the entireties. PNC next contends that when property is owned by a husband and wife as tenants by the
entireties, both are indispensable parties to any action involving the joint bank account.

The case law does not support PNC’s contention that plaintiff ’s husband must be joined. In Miller v. Benjamin Coal Co., 625
A.2d 66 (Pa. Super. 1993), a truck owned by a husband and wife was damaged in a traffic accident. The husband sued the other
driver to recover the full amount of the property damage. The trial court denied the other driver’s request for a directed verdict
on the ground that the wife was an indispensable party who had not been joined, and a verdict was entered in favor of the husband.

On appeal, the Pennsylvania Superior Court rejected the other driver’s contention that the wife was an indispensable party. The
Court stated:

[w]here a marriage continues to exist, however, we perceive no reason for holding that one spouse cannot act as agent for
the entireties estate in bringing an action to recover damages for injury to the entireties property so long as the action
benefits both spouses and there is no evidence rebutting the presumption of authority to act.

Id. at 68.

VIII. OTHER LITIGATION
I will briefly discuss litigation in other courts addressing claims of bank customers arising out of the practice of other banks of

calculating overdraft fees in generally the same manner as PNC. I have not relied on these cases for several reasons:
My rulings are based on my reading of the specific language used in the PNC documents. Differences in language can result in

different outcomes.
Pennsylvania case law is well settled as to the applicability of the implied covenant of good faith and fair dealing, the uses of

the unconscionability doctrine and the gist of the action doctrine.
There are differences between the Pennsylvania Consumer Protection Law and the consumer protection laws of other jurisdic-

tions that may produce different results in litigation challenging overdraft fees.
PNC relies on Hassler v. Sovereign Bank, 644 F.Supp.2d 509 (D.N.J. 2009), a class action in which the plaintiff challenged

Sovereign Bank’s practice of processing its customers’ debit transactions by using a high-to-low sequence instead of processing
these transactions in the order in which the transactions occurred.

The plaintiff raised three claims: breach of contract based on a breach of the covenant of good faith and fair dealing; unjust
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enrichment; and violation of a New Jersey consumer protection law. These claims were dismissed pursuant to a motion to dismiss
filed by the bank.

The basis for the dismissal was the trial judge’s finding that the account agreement expressly provided, in clear language that
included the use of bold print, that Sovereign posts payment transactions each business day in descending order, starting with the
largest. The Court stated that it would be difficult for Sovereign to disclose its practice in clearer or more understandable terms.
Id. at 515.

The other three cases of which I am aware are relied on by plaintiff.
In Gutierrez v. Wells Fargo Bank, 730 F.Supp.2d 1080-82 (N.D. Cal. 2010), consumers brought a class action against Wells Fargo

based on a high-to-low sequencing practice that transformed one overdraft into as many as ten overdrafts–ten being the voluntary
limit the bank had imposed.

Following a bench trial, the Court issued an injunction, ordering Wells Fargo to cease its practice of posting debit card transac-
tions from high to low, and awarded restitution of close to $203 million to restore to the class overdraft fees wrongfully extracted
by Wells Fargo. Id. at 1140.

The trial judge made the following findings:
The bank’s disclosures did not articulate that the bank had already adopted a high-to-low practice; the disclosures upon which

the bank relied were buried in a single-spaced writing of over sixty pages in tiny, ten-point font; no reasonable depositor could be
expected to read the entire agreement or locate the disclosure; the length and complexity of the agreement made it completely
unrealistic to assume that many consumers would actually read those lengthy documents; if consumers read the agreement, few
would actually understand the posting process because it was not clearly explained; when a customer complained about overdraft
fees, Wells Fargo would send a response letter containing straightforward language explaining the actual posting order used by the
bank, which further amplified the great lengths the bank undertook to burry the words deep in a lengthy fine-print document and
to ensure the words selected were too vague to warn the depositor. Id. at 1113-15.

The Court considered the California Business and Professions Code which prohibits business acts or practices that are unlaw-
ful, unfair, or fraudulent and ruled this legislation bars a bank from using an established practice of maximizing the number of
returned checks for the sole purpose of increasing the amount of check fees-it has a duty to act in good faith. Id. at 1121, 1127.

The Court said that where the contract confers on one party discretionary power of protecting the rights of the other, there is a
duty imposed to exercise that discretion in good faith in accordance with fair dealings. Express grants of discretion are subject to
the reasonable expectations of the parties. Customers do not reasonably expect that they will have to pay up to ten overdraft fees
when only one would ordinarily be incurred. Id. at 1122.

According to the Court, to establish liability under the fraud provisions of the California Business and Professional Code, it is
necessary only to show that members of the public are likely to be deceived. Unlike common law fraud, it is not necessary for the
plaintiff to prove a fraudulent deception. The question is what would be the likely effect of such a practice on a reasonable
consumer. Id. at 1126-27.

In the next case, In re Checking Account Overdraft Litigation, 694 F.Supp.2d 1302 (S.D. Fla. 2010), the plaintiffs were current
or former checking account customers of several banks who sought to recover (for themselves and all other customers similarly
situated) excessive overdraft fees charged to their accounts on debit card transactions. The common nucleus of fact concerned the
banks’ practice of reordering debits from the plaintiffs’ accounts and posting any charges from the largest to the smallest, thus,
maximizing overdraft fee revenue. Id. at 1307.

The plaintiffs filed breach of contract claims alleging breach of the implied covenants of good faith and fair dealing. The defen-
dants sought dismissal on the ground that the implied covenant cannot vary express contractual terms. The plaintiffs’ response,
with which the Court agreed, was that they were not seeking to vary the language of the contract but, rather, to have the express
contractual terms carried out in good faith. The plaintiffs’ claim was simply that the ordering of debit transactions must be
carried out in a manner consistent with the covenant of good faith and fair dealing. When a party is given discretion to act under
a contract, discretion must be exercised in good faith. Id. at 1314-15.

The complaints included a count for unconscionability based on the reordering of the debit postings in bad faith so as to maxi-
mize the number of overdraft charges. The banks contended that unconscionability is not an affirmative cause of action; rather,
case law empowers a court addressing allegations of unconscionability to do no more than refuse enforcement of the uncon-
scionable section or sections of the contract. The plaintiffs contended that courts can utilize equitable powers to issue a declaratory
decree that the contractual terms and practices are unconscionable and to award damages for the bank’s past enforcement of the
terms. Id. at 1318.

The Court agreed with the plaintiffs, stating that if the overdraft provisions are found to be unconscionable, the Court retains
authority and discretion to fashion appropriate equitable relief. This cause of action should be recognized where the customer
never had the opportunity to raise unconscionability as a defense for withholding payment; the only opportunity to raise uncon-
scionability is through a lawsuit filed by the customer after payment has been made. Id. at 1318-19.

The Court permitted an unjust enrichment claim to be raised contingent upon a finding that an express contract does not exist.
Id. at 1321-22.

The Court permitted the plaintiffs to pursue the tort of conversion. The Court stated that the plaintiffs unquestionably had the
right to possess the funds in their bank accounts upon demand to the bank, and the plaintiffs were deprived of that right because
the defendant wrongfully took the funds. A conversion action may be based on this interference with the plaintiffs’ property interest
in the funds. Id. at 1322-23.

In White v. Wachovia Bank, 563 F.Supp.2d 1358, 1360-61 (N.D. Ga. 2008), the plaintiffs opened a joint checking account with
Wachovia and executed a standard deposit agreement. The plaintiffs alleged that Wachovia routinely enforces a policy whereby
charges are posted in the order of largest to the smallest amounts, even where larger charges are received days after smaller
charges.

The plaintiffs raised a breach of contract claim based on the implied covenant of good faith. The Court allowed this claim to
proceed because the language of the agreement did not, by its express terms, grant the bank absolute or uncontrolled discretion
in exercising its contractual rights. Id. at 1363-66.

The Court also ruled that the complaint set forth a plausible claim under a Georgia consumer protection law. The Court
concluded that if the plaintiffs’ allegations are true–that Wachovia charges consumers for insufficient funds in connection with
transactions for which the account had sufficient funds–this practice comes within the provisions of the law forbidding any unfair
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or deceptive acts or practices in the conduct of consumer transactions. Id. at 1369-70.
The Court permitted the conversion cause of action to go forward because of allegations that Wachovia imposed overdraft fees

when there was, in fact, no overdraft, and, furthermore, refused to return the funds upon demand by the plaintiffs. Id. at 1371.
The Court dismissed the unjust enrichment claim because there was a legal contract covering Wachovia’s posting of transac-

tions and the imposition of overdraft fees.
The Court dismissed the unconscionability claim stating that the plaintiffs’ argument in support of this claim is in tension with

their argument, which the Court found to be persuasive, that Wachovia breached its duty of good faith and fair dealing.
Furthermore, because of Georgia legislation allowing items to be charged in any order, there cannot be substantive unconscionability.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 31st day of January, 2012, upon consideration of defendant’s preliminary objections seeking dismissal of each count of

plaintiff ’s six-count amended complaint, it is ORDERED that plaintiff ’s unconscionability, conversion, and unjust enrichment
counts are dismissed and defendant’s preliminary objections are otherwise overruled.

A status conference will be held on February 14, 2012 at Noon.
BY THE COURT:
/s/Wettick, J.

1 Plaintiff alleges that a $36.00 fee is charged for each and every transaction that results in an overdraft for up to four overdrafts
per day.
2 For a court to find a contractual provision unconscionable, it must determine the contractual provision unreasonably favors the
drafter, and there was no meaningful choice on the part of the other party regarding acceptance of the provisions. Todd Heller, Inc.
v. United Parcel Service, Inc., 754 A.2d 689, 700-01 (Pa. Super. 2000).
3 In this Opinion, I am not considering whether there would be any merit to such an argument.
4 Plaintiff will not raise this defense in this case because of my ruling that there are no contractual provisions authorizing the use
of high-to-low posting at the end of the business day.
5 The gist of the action doctrine applies to claims for conversion. Pittsburgh Constr. Co. v. Griffith, 834 A.2d 572, 593 (Pa. Super.
2003); Chapski v. Moravian at Indep. Sq. Condominium Ass’n, 2 Pa. D.&C.5th 48, 55-56 (Phila. 2007); and Koken v. Commonwealth
Prof ’l Group, Inc., 2006 WL 334787, *1 (Phila. 2006).

Commonwealth of Pennsylvania v.
Wendell Jones

Criminal Appeal—Homicide (1st Degree)—Evidence—Sufficiency—Prior Inconsistent Statement—Impeachment—
Circumstantial Evidence

No. CC 201008512. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 28, 2013.

OPINION
This is a direct appeal in which the defendant appeals the Judgment of Sentence of October 13, 2011. After a jury trial, the

defendant was found guilty of two counts of first degree murder, one count of violating the Uniform Firearms Act (“VUFA”) and
one count of burglary. Relative to the first degree murder convictions, this Court sentenced the defendant to two consecutive
mandatory terms of life imprisonment. Relative to the burglary conviction, this Court sentenced the defendant to a consecutive
term of imprisonment of not less than 10 years nor more than 20 years. Relative to the VUFA conviction, this Court sentenced the
defendant to no further penalty. This timely appeal followed and the defendant alleges numerous allegations of errors in the trial
court.

The evidence adduced at trial established the following:
The victims in this case were Sonsiarae Watts and Dahl Palm, who were dating each other at the time they were murdered on

July 4, 2008. Ms. Watts and Mr. Palm were found dead on the floor of the master bedroom of Ms. Watt’s apartment located at 1096
Valley Street. Michael Panella, a forensic pathologist with the Allegheny County Medical Examiner’s Office testified that Ms. Watts
suffered two gunshot wounds to her left breast and another gunshot wound to her sternum. The bullet which penetrated her ster-
num severed her aorta. Mr. Panella testified that this gunshot killed her within minutes. She also suffered two gunshots to her
abdomen, one gunshot to her right thigh and one gunshot to her left upper leg, Mr. Panella testified that the cause of Ms. Watts’
death was the gunshot wounds and the manner of her death was homicide.

Mr. Panella also testified that Mr. Palm suffered four gunshot wounds to his right lower belly. The wounds struck his heart and
aorta and he was dead within minutes. He also suffered two gunshot wounds to his right chest cavity and a gunshot wound to his
right forearm. Mr. Panella also noticed a scalp injury resulting from blunt force trauma which he believed was consistent with
being pistol whipped. Mr. Panella testified that the cause of death was the gunshot wounds and manner of his death was homicide.

Brandon Palm, the son of victim, Mr. Palm, testified that his father was the president of the West End Chapter of the Brother of
the Hammer Motorcyle Club. The defendant was the Vice-President of the Chapter. Brandon Palm testified about an encounter
between Ms. Watts and the defendant. He testified that on May 31, 2008 he was at his father’s garage with his father, Ms. Watts
and some other people. At one point, the defendant showed up at the garage. The defendant approached Ms. Watts and she
expressed to him that she didn’t want to speak to him. She began walking away from him. The defendant grabbed the back of her
head and began punching her in the face. Mr. Palm intervened and stopped the assault. The defendant got on his motorcycle and
drove away. Ms. Watts then went to the hospital for treatment.
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Marquita Harris testified that she was the sister of Ms. Watts. She testified that Ms. Watts began dating the defendant in 2007
and that Ms. Watts broke off the relationship sometime in March or April of 2008. She testified that Ms. Watts then began dating
Mr. Palm. She testified that she was aware of the assault committed by the defendant on May 31, 2008. On the night of the assault,
she met her sister at the hospital. After Ms. Watts was discharged, Ms. Harris accompanied her sister to the police station to file
a report. She then accompanied Ms. Watts to obtain a Protection From Abuse order (“PFA”) against the defendant. She became
aware at some point that Ms. Watts did not proceed with the final PFA order due to an agreement between Ms. Watts and the defen-
dant which involved the fact that Mr. Palm was facing assault charges for assaulting the defendant. The defendant and Ms. Watts
agreed that Ms. Watts would terminate the PFA proceedings and the defendant would drop the assault charges against Mr. Palm.

Ms. Harris testified that she was with Ms. Watts a couple of days after the defendant assaulted Mr. Watts. While they were
together, Ms. Watts received a text message from the defendant in which the defendant threatened to shoot Mr. Palm and Ms. Watts
and then to put a bullet in his own head. Ms. Harris and Ms. Watts went to the police station to report the text message.

Jordan Palm, another of Mr. Palm’s sons, testified that he was present when the defendant assaulted Ms. Watts at his father’s
garage. His testimony was consistent with the testimony of his brother. He testified that shortly after this incident, he was sitting
with his father at the garage when his father received a phone call from the defendant. His father put the call on the phone’s loud
speaker and Jordan Palm heard the defendant tell Mr. Palm that he “was not just going to ride off into the sunset.” The defendant
specifically threatened to kill Mr. Palm, Ms. Watts and himself.

City of Pittsburgh Police Officer Deborah Stiokis testified that she was the officer who received the complaint made by Ms.
Watts relative to the assault committed by the defendant on May 31, 2008. Officer Stiokis advised Ms. Watts to obtain a PFA order
and she provided her with an informational sheet indicating how such an order could be obtained. Officer Glenn Aldridge also
testified that he was at the police station on May 31, 2008 and he interviewed both Ms. Watts and Mr. Palm. After the interviews,
he intended to obtain an arrest warrant for the defendant. Before he could obtain the warrant, Ms. Watts and Mr. Palm were
murdered.

Curtis Tina Lockhart-Palm testified that she was the wife of Mr. Palm. She and Mr. Palm were separated. She testified that in
June, 2008, the defendant telephoned her to discuss the relationship between Ms. Watts and Mr. Palm. The defendant appeared at
Ms. Lockhart-Palm’s place of employment and Mr. Palm appeared a short time later. An altercation ensued between the defendant
and Mr. Palm. Police Officer Donald Mitchell testified that he responded to the incident described by Curtis Tina Lockhart-Palm.
He testified that the defendant appeared to have received a broken jaw during the incident. He intended to arrest the Mr. Palm but
he was murdered before Officer Mitchell could arrest him.

Channing Buefort testified that he was a member of the same motorcycle club as the defendant and the victims. He testified
that shortly before July 4, 2008, the defendant called him and asked if he could get the defendant a gun. Mr. Buefort was not able
to fulfill the request but he referred him to another person, Warren Horton. Mr. Horton was a state constable. Mr. Horton testified
that he received a telephone call from the defendant about three weeks before the murders seeking to join the Pittsburgh Chapter
of the Brother of the Hammer Motorcycle Club because he was having some difficulties at the West End Chapter due to the rela-
tionship between the victims in this case. Mr. Horton testified that the defendant asked to purchase a gun from him. Mr. Horton
offered to sell him a .38 caliber handgun for $350. Mr. Horton told the defendant that the sale had to be legal with all necessary
paperwork. After the defendant heard these requirements, he asked Mr. Horton if he knew anyone else from whom he could
purchase a gun.

Detective Terry Rediger from the Allegheny County Police Department testified about the crime scene. He testified that Ms.
Watts was found lying on her back on the floor between the bed and a wall in the master bedroom and Mr. Palm was found lying
on his back on the floor next to the other side of the bed. There was no sign of forced entry into the apartment. Spent .40 caliber
bullet casings were found throughout the bedroom. Bullet holes were found in the floor of the bedroom and these holes corresponded
to holes found in the ceiling of the basement.

Aaron Adams testified that Ms. Watts was his mother. He testified that he lived at his mother’s residence at 1096 Valley Street.
He testified that the defendant had a key to the residence. He testified that at the time of the murder, he was living at the residence
along with Amber Durrett and her daughter Tijha, who were friends of Ms. Watts. He testified that he left the residence at approx-
imately 1:30-2:00 a.m. on the date of the murder to spend the night with a lady friend. He explained that the doors were locked
when he left.

Regina Heckert testified that she lived at 705 Russellwood Avenue in McKees Rocks, Pennsylvania. Ms. Watts’ apartment build-
ing was next to her backyard. Sometime around 4:00 a.m., she heard gunshots. She heard a series of gunshots, then a pause, then
more gunshots. She looked out her window. There were streetlights that illuminated the area around the apartment. She observed
a person walking up Blumling Way, an alley next to the apartment. She noticed that the person was black. He was wearing a light
colored short-sleeved shirt and was wearing dark shorts. She believed the shorts to be denim shorts. His hair was cropped, not long
and not short. She described the person as being of medium height and stocky. She admitted that she did not see the face of the
person but that it could have been the defendant. After the person disappeared, she heard a woman scream. Soon thereafter, police
arrived on scene.

Amber Durrett testified that she was in the apartment on the night of the murders. She was sleeping in an adjacent room with
her daughter when she was awakend by the gunshots. She grabbed her young daughter and retreated to a back room. She heard
some shots then she heard Ms. Watts screaming “no, no, stop!” After the shooting stopped, she heard the kitchen door slam shut.
She went into the master bedroom, which was filled with smoke. She saw Mr. Palm lying on the floor riddled with gunshots and
bleeding. She fled the house with her daughter and got into her car. She drove around the corner and called the police. She had not
seen Ms. Watts in the bedroom and initially feared that Ms. Watts shot Mr. Palm. She relayed her concerns to the police.

Leo Thomas testified in this case. He testified that on July 4, 2008, he noticed a car parked in front of his residence. This was
unusual to him because cars were not often parked in that area. The car was the defendant’s vehicle. He observed the car at
approximately 4:00 a.m. In the early morning hours, he received a call from the defendant’s brother indicating that the defendant
may be a suspect in a homicide. Later that day, he interacted with the defendant’s family and was asked to drive the defendant to
downtown Pittsburgh so the defendant could turn himself in to police. When Mr. Thomas picked the defendant up, the defendant
had a blank look on his face and appeared mentally “disheveled”. On the ride to the police station, Mr. Thomas asked the defen-
dant if he was okay. The defendant responded by saying “I’m okay now. They got what they deserved.” According to Mr. Thomas,
the defendant had an arrogant and boastful demeanor when he made those comments.

Detective Timothy Lanigan testified that he obtained samples from the defendant to perform gunshot residue testing of the



november 1 ,  2013 page 459

defendant’s skin and clothing. He encountered the defendant around 11:00 a.m. on the day of the murders. Detective Lanigan
testified that the defendant was wearing a dark blue pullover style shirt, a light-colored yellow t-shirt, denim shorts and white
tennis shoes. Swabs of the defendant’s hands were obtained as well as samples from his clothing. These swabs were submitted for
gunshot residue testing. Detective Lanigan also testified that the defendant was arrested in May of 2010 and at that time the defen-
dant was approximately 5’8” and weighed approximately 185 lbs. According to Detective Lanigan, the defendant was heavier on
the date of the murder than he was when he got arrested.

Robert Levine testified that he was employed by the Allegheny County Medical Examiner’s Office and that among his duties
are performing gunshot residue tests and ballistics examinations. He performed the gunshot residue testing on the sample taken
from the defendant on July 4, 2008. Gunshot residue was found on the defendant’s left palm. He also testified that all of the
bullets fired from the shell casings found at the murder scene were fired from the same weapon.

Detective Scott Towne testified that he investigated whether the defendant has a license to carry a firearm on the date of the
murders. He testified that the defendant did not have the appropriate license. Detective Towne also testified concerning cell phone
records relating to the defendant’s cell phone. Cell phone records indicated that the defendant made calls from his cell phone at
3:53 a.m. He made another call at 3:59 and 4:10 a.m. The murders occurred at 4:35 a.m. on July 4, 2008. Various other calls were
made to the defendant by his daughter, Jaunel Jones between 5:00 a.m. and 6:00 a.m.

Elona Somple testified that she worked for the R.J. Lee Company. This company is in the business of testing evidence for the
presence of gunshot residue. She testified that she tested the defendant’s blue pullover, yellow t-shirt and denim shorts for the pres-
ence of gunshot residue. Ms. Somple testified that she received the clothing on July 30, 2008. The items were tested on August 7,
2008. All three elements of gunshot residue, antimony, barium and lead, was present on the denim shorts. Two of these elements
were found on the yellow t-shirt and on the inside of the blue pullover the defendant was wearing on July 4, 2008.

The defendant presented a number of witnesses in his case-in-chief. Jessica Pluechel testified that she was with the defendant
on July 3, 2008 and it was hot. She testified that she was taking care of him due to his broken jaw. She recalled him being pleasant
on that day.

Juanel Jones testified for the defense. She is the defendant’s daughter. She testified that the called the defendant multiple times
in the early morning hours of July 4, 2008 because she was afraid that the father of her baby was harassing her. She never spoke
to the defendant but she left him messages. At approximately 6:30 a.m., the defendant came to her residence to stay with her. She
was awakend later that morning by her brother who had called her to tell her that the police were looking for the defendant. She
looked for the defendant in her residence but found that he was no longer there. On cross-examination, Ms. Jones was confronted
with her grand jury testimony during which she denied calling the defendant or seeing him in the early morning hours of July 4,
2008. She repeatedly testified that she couldn’t recall her grand jury testimony.

Wendell Jones, Sr. testified that he was the defendant’s father. He testified that he, not Leo Thomas, drove the defendant to turn
himself in on July 4, 2008.

The defendant testified at trial. He essentially denied murdering the victims and he testified that a number of the
Commonwealth witnesses were not telling the truth.

Defendant’s first group of claims relate to this Court’s rulings concerning the admission of evidence. “The admissibility of
evidence is solely within the discretion of the trial court and will be reversed only if the trial court has abused its discretion.”
Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663, 820 A.2d 703 (2003).
As a result, rulings regarding the admissibility of evidence will not be disturbed for an abuse of discretion “unless that ruling
reflects ‘manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be clearly erroneous.’”
Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006).

It is axiomatic that evidence that is not relevant is not admissible. Pa.R.E. 402; Commonwealth v. Robinson, 554 Pa. 293, 304-
305, 721 A.2d 344, 350 (1998) (“The threshold inquiry with admission of evidence is whether the evidence is relevant.”). Relevant
evidence is evidence that has “any tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.” Pa.R.E. 401. See also Commonwealth v. Edwards,
588 Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to establish a material fact in the case, tends
to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact).

In Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004), the Superior Court explained that “[r]elevant evidence may
nevertheless be excluded ‘if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.’” See also
Commonwealth v. Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).

As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, [however] exclusion is limited to
evidence so prejudicial that it would inflame the jury to make a decision based upon something other than the legal propo-
sitions relevant to the case. As this Court has noted, a trial court is not required to sanitize the trial to eliminate all
unpleasant facts from the jury’s consideration where those facts form part of the history and natural development of the
events and offenses with which [a] defendant is charged.

Importantly, the erroneous admission of evidence does not necessarily entitle a defendant to relief if the error is harmless. As set
forth in Commonwealth v. Williams, 554 Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story, 476 Pa. 391, 383
A.2d 155, 162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted
evidence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that the
error could not have contributed to the verdict.

Defendant first argues that the Court erred in admitting into evidence a certified PFA order along with the hand-written state-
ment of the victim which detailed the incident supporting the PFA. Defendant claims it was error because he did not have an oppor-
tunity to cross-examine the victim and the evidence had a prejudicial effect against the defendant and denied him due process.
Defendant does not challenge the admissibility of the evidence under any particular rule of evidence.

Defendant’s main claim is that the admission of the evidence was prejudicial. As noted above, relevant evidence is, indeed, prej-
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udicial. The threshold inquiry is not whether the evidence was prejudicial but rather whether the prejudicial impact of the admitted
evidence substantially outweighs it probative value. This Court admitted this evidence because it determined that the PFA order
was evidence that the Commonwealth could rely on to establish the fact that the defendant was not privileged to enter Ms. Watts’
residence on the morning of the murders and thus establish a burglary. This evidence raised an inference that the victim did not
want the defendant anywhere near her as he had caused her serious injuries and she expressed her fear of the defendant through
his actual violence and his threats to kill her and kill himself. This evidence was probative of the victim’s state of mind and it was
relevant to establish that the defendant had a motive to harm Ms. Watts.

Moreover, this Court issued a cautionary instruction to the jury as follows:

Before we get to the documents, you heard testimony about the action taken by Ms. Watts with her sister regarding going
to court for this PFA order. Mr. Jones is not on trial here today for what is alleged in this order. This is being offered for
a limited purpose. It is not designed to prove to you that he did anything wrong with regard to the allegations here. It is
not designed to indicate one way or the other the truthfulness but the purpose is to demonstrate the actions of Ms. Watts
prior to the acts for which Mr. Jones is charged at another date.

Defendant next claims that this Court erred in permitting the admission of the text message from the defendant threatening to
shoot Ms. Watts and Mr. Palm and then threatening to put a bullet in his own head. According to the defendant, the Commonwealth
failed to establish that the text message came from the defendant. Again, the defendant does not challenge the admission of this
evidence on the grounds of any rule of evidence but rather that the Commonwealth did not prove that the text messages came from
the defendant. At trial, Ms. Harris testified that although she couldn’t remember the defendant’s cell phone number at the time
her testimony, she did recall the area code and the first three numbers to be the same as the defendant’s phone number. She also
testified that at the time she viewed the text message she did know the defendant’s phone number and she recognized the number
from which the text message originated as the defendant’s telephone number. The name that appeared on the phone as the sender
of the message was “Goldie”, the defendant’s motorcycle club nickname. This Court believes that this was a sufficient foundation
to permit the admission of the evidence and the defendant was free to challenge this evidence through cross-examination.

Defendant next claims that the court erred in refusing to allow the defendant to question Jordan Palm about a threatening tele-
phone call received by Mr. Palm from Eric Christian, where the call would have established Mr. Palm’s fear and frame of mind at
the time of the homicide. According to the defendant, he would have established that Mr. Palm told Jordan Palm that he received
a phone call from someone named Eric Christian to tell him to “watch his back” because he was going to get robbed. This Court
believes that the sought evidence was classic hearsay. The defendant claimed that the evidence was evidence of Mr. Palm’s state
of mind. This Court does not believe that Mr. Palm’s state of mind was relevant to any issue in the case. Accordingly the admission
of this evidence was not proper and this Court properly excluded it from trial.

Defendant next claims that the court erred in permitting the Commonwealth to admit a portion of the grand jury testimony of
Juanel Jones as improper impeachment evidence. At trial, Juanel Jones testified at trial that she called the defendant multiple
times in the early morning hours of July 4, 2008. The Assistant District Attorney confronted Ms. Jones with the transcript of her
grand jury testimony in which Ms. Jones denied calling the defendant in the morning hours of July 4, 2008. At trial, Ms. Jones
repeatedly denied having any recollection of her grand jury testimony. Each time the Assistant District Attorney pressed her on
her grand jury testimony she simply responded that she didn’t recall that testimony. Her grand jury testimony directly refuted her
trial testimony and the Assistant District Attorney sought to admit portions of the grand jury testimony that contradicted her trial
testimony as an exhibit in this case. This Court admitted the evidence as proper impeachment evidence pursuant to Rule 613 of
the Pennsylvania Rules of Evidence which provides:

Rule 613. Witness’s Prior Inconsistent Statement to Impeach; Witness’s Prior Consistent Statement to Rehabilitate

(a) Witness’s Prior Inconsistent Statement to Impeach. A witness may be examined concerning a prior inconsistent state-
ment made by the witness to impeach the witness’s credibility. The statement need not be shown or its contents disclosed
to the witness at that time, but on request the statement or contents must be shown or disclosed to an adverse party’s
attorney.

(b) Extrinsic Evidence of a Witness’s Prior Inconsistent Statement. Unless the interests of justice otherwise require,
extrinsic evidence of a witness’s prior inconsistent statement is admissible only if, during the examination of the witness,

(1) the statement, if written, is shown to, or if not written, its contents are disclosed to, the witness;
(2) the witness is given an opportunity to explain or deny the making of the statement; and
(3) an adverse party is given an opportunity to question the witness.

In this case, the Assistant District Attorney provided the grand jury transcript to Ms. Jones. He repeatedly asked her about the
testimony giving her the opportunity to explain it or deny it. She persisted in testifying that she did not recall it. The defendant had
an opportunity to question Ms. Jones about the statement. Accordingly, this Court admitted the grand jury testimony and its admis-
sion was not error.

Defendant next challenges the sufficiency of evidence relative to each count of conviction. He claims that the evidence was
insufficient to convict him of the two counts of first degree murder because the Commonwealth failed to offer evidence that
identified him as the person who shot the victims. The defendant does not challenge any other element of first degree murder.
The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
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above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The elements of first-degree murder are as follows: (1) a human being was unlawfully killed; (2) the defendant was responsible
for the killing; and (3) the defendant acted with malice and a specific intent to kill. 18 Pa.C.S. § 2502(a); Commonwealth v. Houser,
610 Pa. 264, 18 A.3d 1128, 1133 (Pa. 2011). First-degree murder is an intentional killing, i.e., a “willful, deliberate and premeditated
killing.” 18 Pa.C.S. § 2502(a) and (d). Specific intent to kill as well as malice can be inferred from the use of a deadly weapon upon
a vital part of the victim’s body. Houser, supra at 1133-34; Commonwealth v. Wright, 599 Pa. 270, 961 A.2d 119, 130-31 (Pa. 2008).

It is clear that no trial witness identified the defendant as the shooter in this case. However, the circumstantial evidence was
more than sufficient to prove that the defendant killed the victims. The trial evidence established that the defendant was in a
confrontation with Ms. Watts on May 31, 2008 during which he assaulted her. Subsequent to that incident, the defendant threat-
ened both Ms. Watts and Mr. Palm. He specifically threatened to kill both of them. The evidence demonstrated that there was
no forced entry into the residence where the victims were killed and that the defendant had a key to the residence. There was
evidence that the defendant attempted to purchase a gun prior to the shooting from two different people and when he was
confronted with the requirement that the sale be legally memorialized, he chose not to purchase that particular gun. A witness
heard the gunshots and looked out her window. She described a person fitting the defendant’s description walking away from the
murder scene. Specifically, she described the person as wearing a light-colored short-sleeved shirt and denim jeans. This was, in
fact, the type of clothing the defendant was wearing when he was questioned by police on the day of the murders. As the defen-
dant was being driven to the police station by Leo Thomas, he stated that he was okay because the victims got what they deserved.
The defendant’s clothing was seized on the day of the murders and after testing, it was determined that the defendant’s left hand
had gunshot residue on it. The defendant’s clothing also had gunshot residue on it. The circumstantial evidence established that
the defendant had a motive to kill the victims, that he had previously threatened to kill them, that he attempted to purchase a gun,
that he was seen at the scene of the murders immediately after they occurred and that he had gunshot residue on him suggesting
that he had fired a gun just before he was interviewed by police. This evidence was sufficient to identify the defendant as the
person who shot and killed the victims.

The defendant also claims that insufficient evidence was presented that the defendant committed a burglary, namely that the
defendant entered Ms. Watts’s residence without permission of Ms. Watts and with the intent to commit a crime. Title 18 Pa.C.S.
§ 3502 provides:

(a) Offense defined.— A person is guilty of burglary if he enters a building or occupied structure, or separately secured
or occupied portion thereof, with intent to commit a crime therein, unless the premises are at the time open to the
public or the actor is licensed or privileged to enter.

This Court believes the same evidence establishing that the defendant was the shooter as set forth above is sufficient to demon-
strate that the evidence was sufficient to prove that the defendant entered Ms. Watts’ residence with the intent to commit the crime
of murder. This Court also believes that the evidence that Ms. Watts did not want to speak to the defendant on May 31, 2008 and
her subsequent procurement of a PFA order against the defendant reflected Ms. Watts’s state of mind that she did not want the
defendant to enter her residence. Witnesses at trial testified that Ms. Watts did not want to speak to the defendant at all. Her actions
in seeking a PFA order demonstrate that she wanted the defendant to stay away from her. The trial evidence was clear that the
defendant and Ms. Watts were no longer dating and that she was dating another person. The rational inference from this evidence
is that the defendant was not privileged to enter Ms. Watts’ residence. For these reasons, the evidence was sufficient to convict the
defendant of burglary.

Relative to the VUFA conviction, the defendant claims that the evidence was insufficient to prove that the defendant concealed
a weapon on his person or in his vehicle. The crime of carrying a firearm without a license is set forth in 18 Pa. C.S. §6106(a), which
states:

Any person who carries a firearm in any vehicle or any person who carries a firearm on or about his person, except in
his place of abode or fixed place of business, without a valid and lawfully issued license under this Chapter commits a
felony of the third degree.

In order to convict a defendant for carrying a firearm without a license, the Commonwealth must prove: “(a) that the weapon
was a firearm, (b) that the firearm was unlicensed, and (c) that where the firearm was concealed on or about the person, it was
outside his home or place of business.” Commonwealth v. Parker, 847 A.2d 745 (Pa.Super. 2004) citing Commonwealth v. Bavusa,
2000 PA Super 85, 750 A.2d 855, 857 (Pa. Super. 2000), affirmed, 574 Pa. 620, 832 A.2d 1042 (2003) (citations omitted).

Again, as set forth above, this Court believes the evidence was sufficient to prove that the defendant possessed a firearm on July
4, 2008 as the evidence was sufficient to prove that he shot and killed Ms. Watts and Mr. Palm on that date. The uncontradicted
evidence at trial established that the defendant did not have a license to possess the firearm. The evidence at trial also suggested
that the defendant drove his vehicle to the scene of the murders and that he concealed the gun on his person. Leo Thomas testified
that the defendant’s car was parked outside his residence around 3:00 a.m. This evidence suggested that the vehicle was parked
there prior to the murders and that the vehicle was used to transport the defendant, and his murder weapon, to the scene.
Additionally, Ms. Heckert testified that when she observed the defendant leaving the murder scene, she did not see a firearm in
his hands. The jury was free to infer that the defendant transported the firearm in his car and it was concealed on his person as he
left the murder scene. This Court believes that evidence is sufficient to convict the defendant for a violation of the Uniform
Firearms Act.

For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: June 28, 2013
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Commonwealth of Pennsylvania v.
Antoine Butler

Criminal Appeal—Homicide (1st Degree)—Sufficiency—Self Defense—Weight of the Evidence—VUF—
Admissibility of Defendant’s Statements—“Fruit of the Poisonous Tree”—Crime Scene Photos

No. CC 201005536. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 18, 2013.

OPINION
This is a direct appeal wherein the defendant, Antoine Butler, appeals from the judgment of sentence of September 12, 2012

which was rendered after this Court denied the defendant’s post-sentencing motions on September 8, 2012. After a jury trial, the
defendant was convicted of First Degree Murder and Firearms Not to Be Carried Without a License. This Court imposed a term of
life imprisonment relative to the murder conviction and a consecutive term of not less than 3 ½ nor more than 7 years relative to
firearm conviction. After post-sentencing motions were denied, the instant timely appeal was filed.

The facts underlying this appeal are as follows:
Orlando Anderson testified that on December 29, 2009, he was looking for a ride to visit his friend, Erica Daye, to help fix

her daughter’s bike. He bumped into the defendant on Third Street in Pitcairn. He asked the defendant if he could get a ride to
Erica Daye’s residence on McGinnis Street. The defendant told him he’d have to ask the victim in this case, Lamont Ford, who
was known as “Lolo”. When the victim showed up, Anderson asked for the ride. The victim agreed to drive Anderson to Erica
Daye’s residence. All three got into the victim’s vehicle. The defendant sat in the front passenger seat and Anderson sat in the
rear passenger seat. Ford told Anderson and the defendant that he had to stop at his aunt’s house before they stopped at Erica
Daye’s residence. After the defendant got back in the vehicle, they left for Erica Daye’s residence. As they approached the
residence, Anderson told Ford to drive on Brinton Road and turn onto Kay Street. The three men engaged in normal conversa-
tion during the ride. Ford and the defendant appeared “cool” with each other and there was no tension in the vehicle. When the
vehicle stopped on Kay Street, Anderson exited the vehicle. As he just started walking away, he heard a gunshot. He turned
around and saw a number of muzzle flashes inside the vehicle. The defendant was halfway inside the vehicle firing gunshots
toward Ford. The vehicle then drifted forward and hit another vehicle. Anderson was still close to the shooting scene. The defen-
dant turned toward him and fled the scene running down Brinton Road toward Second Street. Anderson stayed at the scene
screaming for help and waited for help to arrive. He testified that the defendant was wearing a red jacket, boots and black jeans
at the time of the shooting.

Brandon Marto testified that on December 29, 2009, he was driving his pick-up truck on Brinton Road in Pitcairn, Pennsylvania
just as it was starting to get dark. According to Marto, it was dusk. While he was driving he heard a “pop” and thought he had blown
a tire. He heard another “pop” and observed a car parked on the side of Kay street. As he turned to look down Kay Street, he
observed a man standing outside the passenger’s side of the car shooting into it. He then observed the flashes of five gunshots. He
observed another man standing outside the car on the driver’s side of the vehicle. He testified that the shooter was approximately
5’9” – 5’10” and weighed approximately 160 pounds. At the time of the shooting, he was wearing a red, long sleeved windbreaker,
jeans and boots and he had short hair. He testified that the gun was dark in color, probably black. As he drove by the shooting scene,
he was able to observe the shooter run from the scene.

Reverend Deacon Byron Johnson testified that he lived near the scene of the shooting on Brinton Road. He testified that he hear
gunshots on the day of the shooting and he looked out the window of his residence. Immediately after the shooting he observed a
black male walking toward his residence from what appeared to be Kay Street. The male was wearing a red coat, a hoodie, jeans
and boots. He kept his hands in his pockets. He walked away from the scene on Second Street. Deacon Johnson testified that after
the defendant was arrested and he saw a photograph of the defendant in the newspaper, he recognized the defendant as the
person he saw on the day of the shooting. He could not, however, identify the defendant at trial, attributing his inability to do so on
the three year gap between the time he saw the defendant on the street and the time he was asked to identify the defendant in the
courtroom.

Brian Franklin testified that on January 28, 2010, he and the defendant were cellmates in the Allegheny County Jail. On that
date, the defendant asked Franklin if police could get DNA from a Pepsi can.1 Franklin advised the defendant that he believed DNA
could be obtained from the can. The defendant then asked him whether DNA or other evidence could be obtained from a vehicle.
Franklin asked the defendant why he was asking these questions. The defendant replied by telling Franklin that he was involved
in a case. He told Franklin that he pulled the trigger in a homicide case. The defendant explained that the defendant had a “beef”
with the victim and he wanted a fair fight with the victim. The victim did not want to fight. The defendant explained that he asked
for a ride from the victim to pay for his cell phone bill. The defendant basically disclosed the same events of the night of the shoot-
ing as described by Orlando Anderson. He told Franklin about the stop at the victim’s aunt’s house. According to the defendant,
even though he never saw the victim with a gun, he thought the victim went into the house to get a gun. The defendant told Franklin
that the vehicle came to a stop and he shot the victim because he thought the victim was going to shoot him first. He stated that
Orlando Anderson was in the back seat of the vehicle at the time of the shooting. He stated that he got rid of the gun. Days after
the incident, the defendant begged Franklin not to tell anybody what he had told Franklin.

On appeal, the defendant raises a number of claims. Defendant first claims that the evidence was insufficient to convict him
because the evidence at trial established that he acted in self-defense because a Franklin testified that the defendant had a belief
that the victim was going to kill the defendant. The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
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above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The defendant does not challenge whether the Commonwealth’s evidence established the elements of first degree murder. He
does, however, claim that the Commonwealth’s evidence was insufficient to prove his guilt beyond a reasonable doubt because a
Commonwealth witness testified that the defendant believed the victim had a weapon and was going to kill the defendant. This
claim fails.

When a defendant raises the issue of self-defense, the Commonwealth bears the burden to disprove such a defense beyond a
reasonable doubt. Commonwealth v. Bullock, 948 A.2d 818, 824 (Pa. Super. 2008). The Commonwealth sustains this burden if it
establishes at least one of the following: (1) the accused did not reasonably believe that he was in danger of death or serious
bodily injury; (2) the accused provoked or continued the use of force; or (3) the accused had a duty to retreat and the retreat
was possible with complete safety. Commonwealth v. McClendon, 874 A.2d 1223, 1230 (Pa. Super. 2005). The Commonwealth
must prove only one of these elements beyond a reasonable doubt to sufficiently disprove a self-defense claim. Commonwealth
v. Burns, 765 A.2d 1144, 1149 (Pa. Super. 2000). Although the Commonwealth is required to disprove a claim of self-defense aris-
ing from any source beyond a reasonable doubt, a trier of fact is not required to believe the testimony of a defendant who claims
he or she was acting is self-defense. Bullock, 948 A.2d at 824. It remains the province of the trier of fact to determine whether
the defendant’s belief was reasonable, whether he was free of provocation, and whether he had no duty to retreat. McClendon,
874 A.2d at 1229-30.

Defendant also mentions “imperfect” self-defense in his 1925(b) statement. As set forth in Commonwealth v. Son Truong, 36
A.3d 592, 599 (Pa.Super. 2012),

A defense of “imperfect self-defense” exists where the defendant actually, but unreasonably, believed that deadly force
was necessary. 18 Pa.C.S.A. § 2503(b); Commonwealth v. Marks, 704 A.2d 1095, 1100 (Pa.Super. 1997), appeal denied,
555 Pa. 687, 722 A.2d 1056 (1998). However, all other principles of self-defense must still be met in order to establish
this defense. Commonwealth v. Broaster, 2004 PA Super 458, 863 A.2d 588, 596 (Pa.Super. 2004). The requirements of
self-defense are statutory: “The use of force upon or toward another person is justifiable when the actor believes that
such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such
other person on the present occasion.” 18 Pa.C.S.A. § 505(a). If “the defender did not reasonably believe deadly force
was necessary[,] he provoked the incident, or he could retreat with safety, then his use of deadly force in self-defense
was not justifiable.” Commonwealth v. Fowlin, 551 Pa. 414, 421, 710 A.2d 1130, 1134 (1998). A successful claim of
imperfect self-defense reduces murder to voluntary manslaughter. Commonwealth v. Tilley, 528 Pa. 125, 141-142, 595
A.2d 575, 582 (1991).

The jury was free to reject any evidence that the defendant acted in self-defense in this case. The only evidence relied on
by the defendant to establish self-defense, his statements to Brian Franklin, were not particularly trustworthy. Only after the
defendant asked Franklin about different types of evidence and Franklin asked him why he shot the victim did the defendant
volunteer that he was fearful of the victim. During his conversation with Franklin, the defendant admitted that he never saw
the victim possess a weapon. The victim was sitting in a vehicle at the time he was shot. No weapon was found near the victim
after he was shot. The jury was free to reject these statements of the defendant as a self-serving attempt to justify the murder
of the victim.

Additionally, Anderson testified that the atmosphere in the vehicle during the trip was normal. Ford offered to give the defen-
dant a ride to pay for cell phone minutes. No tension between any of the occupants was noted. He specifically testified that he never
saw the Ford with a gun during the ride. He testified that the defendant began shooting the Ford immediately upon his exiting the
vehicle. Based on this evidence, the jury was free to conclude that there was no hostility between Ford and the defendant and that
the defendant intentionally, with malice aforethought, shot and killed the victim and that the defendant’s use of deadly force was
not immediately necessary for the purpose of protecting him against the use of unlawful force by the victim. The jury was also free
to believe that the any belief by the defendant that deadly force was necessary was contrived. It apparently did so in this case and
its verdict should not be disturbed.

The defendant next claims that the jury’s verdict was contrary to the weight of the evidence. As forth in Criswell v. King, 834
A.2d 505; 512. (Pa. 2003)

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating a claim that
the jury’s verdict was contrary to the weight of the evidence claim is the trial judge — decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)).

The initial determination regarding the weight of the evidence is for the fact-finder, in this case, this jury. Commonwealth v.
Jarowecki, 923 A.2d 425, 433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. A review-
ing court is not permitted to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa.
1999). A verdict should only be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s
sense of justice. Id. See also Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new
trial on the grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but claims that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give
them equal weight with all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000).
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The defendant alleges a number of reasons that the weight of the evidence mandates that the verdict should be overturned.
Essentially, the defendant attacks the credibility of Commonwealth witnesses and the lack of forensic evidence such as DNA,
fingerprints, the fact that a firearm was not recovered and the fact that the bullet casings found at the scene weren’t connected to
the defendant. The claims made by the defendant essentially challenge the credibility of the Commonwealth’s witnesses and
evidence. The jury was free to accept or reject this evidence. This Court has reviewed the trial record and believes that the
verdict does not shock any rational sense of justice. This Court will not disturb the jury verdict as it was not against the weight of
the evidence.

Defendant next complains that this Court erred in admitting statements the defendant made to Brian Franklin, a civilian
Commonwealth witness. Defendant claims that these statements were fruits of the poisonous tree and should not have been
admitted. The factual basis for defendant’s argument stems from his interaction with detectives on January 28, 2010. On that date,
detectives removed the defendant from the Allegheny County Jail and brought him to the police headquarters. While there, the
detectives provided the defendant with a can of Pepsi. They interviewed him. At the conclusion of the interview, the defendant
discarded the Pepsi can. A detective then retrieved the can from the trash basket and held it up. The defendant saw what the
detective did and responded to him with an expletive. This Court did not permit the admission of the defendant’s statements
because this Court believed the statement was involuntary as the defendant was in custody and the actions of the detective appear
to have been designed to elicit a response from the defendant. However, after the defendant was returned to the Allegheny County
Jail, he had a discussion with Brian Franklin, as recounted above. The defendant sought to suppress the statements made to
Franklin as fruit of the poisonous tree.

This Court does not believe that the statements to Franklin were fruits of the poisonous tree. As set forth in the seminal case of
Wong Sun v. United States, 371 U.S. 471, 487-488, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963), cited in Commonwealth v. Berkheimer, 57
A.3d 171, 182-183 (Pa. 2012):

We need not hold that all evidence is ‘fruit of the poisonous tree’ simply because it would not have come to light but for
the illegal actions of the police. Rather, the more apt question in such a case is ‘whether, granting establishment of the
primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or
instead by means sufficiently distinguishable to be purged of the primary taint.’

In Berkheimer, the Pennsylvania Supreme Court noted that, in subsequent cases, the United States Supreme Court further
described the principle:

It is clear that the cases implementing the exclusionary rule “begin with the premise that the challenged evidence is in
some sense the product of illegal governmental activity.” United States v. Crews, 445 U.S. 463, 471, 100 S.Ct. 1244, 1250,
63 L.Ed.2d 537 (1980) (emphasis added). Of course, this does not end the inquiry. If the prosecution can establish by a
preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means
. . . then the deterrence rationale has so little basis that the evidence should be received. Nix v. Williams, 467 U.S. 431,
444, 104 S. Ct. 2501, 81 L. Ed. 2d 377 (1984).

Id.

The statements made by the defendant to Franklin were not fruits of the poisonous tree. Importantly, this Court did not rule that
the use of the Pepsi can and the fact that a detective retrieved it from the trash and showed it to the defendant was, by itself, unlaw-
ful. This Court simply precluded any statements made by the defendant in response to those actions from being admitted at trial
because the defendant was in custody and had not been Mirandized. The statements made to Franklin were made after the defen-
dant had been returned to the Allegheny County Jail from police headquarters. At the time he spoke with Franklin, he was no
longer with the detectives and he had been returned to his own quarters at the jail. The defendant initiated a conversation with
Franklin about various types of evidence, not limited to the Pepsi can. He also asked about the type of evidence that could be
retrieved from a vehicle. As the conversation progressed, the defendant volunteered what amounted to a confession admitting to
the murder of the victim in this case. This Court does not believe that the statements made to Franklin resulted from the exploita-
tion of the illegally obtained statements of the defendant which were made to the detectives. The dialogue between Franklin and
the defendant stemmed from the defendant’s personal concern about what types of evidence detectives could obtain from a Pepsi
can or from the inside of a vehicle.2 His statements were motivated by his concern that evidence could be found from various places
that could incriminate him in this case. This claim, therefore, fails.

Defendant next claims that the refusal of the Commonwealth to accept a stipulation as to the cause and manner of death was
error because it was prejudicial to the defendant because the trial court evidence on the issue instilled emotions of outrage in the
jury. This claim is patently without merit. The Pennsylvania Supreme Court rejected an identical argument in Commonwealth v.
Yarris, 549 A.2d 513, 525 (Pa. 1988):

With regard to appellant’s argument that the expert testimony of the medical examiner on the cause and manner of death
should have been omitted due to his offer to enter a stipulation, he ignores the rule stated in Commonwealth v. Stanley,
498 Pa. 326, 336, 446 A.2d 583, 588 (1982), that the Commonwealth may prove its case with any proper evidence, “and
does not have to accept the accused’s stipulations.” (Emphasis in original.) Appellant has not indicated what specific
portion of the medical testimony was potentially inflammatory, and the testimony was clearly relevant to establish the
elements of the crimes of murder and rape.

It is clear that the Commonwealth was not required to accept any stipulation offered by the defendant. This claim should be
summarily rejected.

Defendant finally claims that this Court erred in admitting various photographs of the crime scene because the photographs did
not accurately depict the crime scene’s lighting and the time and season when the photographs were taken were different than the
time of the alleged crime. Additionally, the defendant claims that the inclusion of police vehicles and police officers in the photo-
graphs was prejudicial to the defendant as they did not accurately depict the scene of the crime because no police vehicles and no
police officers were present at the scene at the time of the shooting.

“The admissibility of evidence is solely within the discretion of the trial court and will be reversed only if the trial court has
abused its discretion.” Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663,
820 A.2d 703 (2003). As a result, rulings regarding the admissibility of evidence will not be disturbed for an abuse of discretion
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“unless that ruling reflects ‘manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be
clearly erroneous.’” Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006).

“The threshold inquiry with admission of evidence is whether the evidence is relevant.” Commonwealth v. Robinson, 554 Pa.
293, 304-305, 721 A.2d 344, 350 (1998) Relevant evidence is evidence that has “any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it would be without the evidence.” Pa.R.E.
401. See also Commonwealth v. Edwards, 588 Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to
establish a material fact in the case, tends to make a fact at issue more or less probable or supports a reasonable inference or
presumption regarding a material fact).

In Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004), the Superior Court explained that “[r]elevant evidence may
nevertheless be excluded ‘if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.’” See also
Commonwealth v. Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).

As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, [however] exclusion is limited to
evidence so prejudicial that it would inflame the jury to make a decision based upon something other than the legal propo-
sitions relevant to the case. As this Court has noted, a trial court is not required to sanitize the trial to eliminate all
unpleasant facts from the jury’s consideration where those facts form part of the history and natural development of the
events and offenses with which [a] defendant is charged.

Moreover,

[t]he admissibility of photographs falls within the discretion of the trial court and only an abuse of that discretion will
constitute reversible error. See Commonwealth v. Freeman, 573 Pa. 532, 827 A.2d 385, 405 (Pa. 2003) (citing
Commonwealth v. Baez, 554 Pa. 66, 720 A.2d 711, 726 (Pa. 1998), cert. denied, 528 U.S. 827, 120 S. Ct. 78, 145 L. Ed. 2d
66 (1999)). The test for determining whether photographs are admissible involves a two-step analysis. “First, the court
must decide whether a photograph is inflammatory by its very nature. If the photograph is deemed inflammatory, the
court must determine whether the essential evidentiary value of the photograph outweighs the likelihood that the photo-
graph will improperly inflame the minds and passions of the jury.” Baez, 720 A.2d at 726 (citing Commonwealth v.
Marshall, 537 Pa. 336, 643 A.2d 1070, 1075 (Pa. 1994)).

Commonwealth v. Malloy, 579 Pa. 425, 856 A.2d 767, 776 (Pa. 2004) (parallel citations omitted).
The Commonwealth sought to admit the photographs of the crime scene for the limited purpose of providing a general view of

the crime scene and to demonstrate that one of the Commonwealth’s witnesses, Brandon Marto, had a vantage point that permit-
ted him to observe the shooting. This witness did not identify the defendant and he was only able to describe a general description
of the shooter. The defendant objected to the admission of the photographs on the basis that they were taken during daylight hours
rather than in the evening and the photographs included a police vehicle and a police officer. This Court provided a limiting
instruction at the time the photographs were admitted advising the jury that they were being admitted only to provide a general
view of the area of the shooting. The Court advised the jury that the photographs were not representative of anything that occurred
on the day of the shooting.

The admission of the photographs was proper. There was nothing inflammatory about what was depicted in the photographs.
The photographs were admitted only to provide the jury with a general view from which Brandon Marto was able to observe the
shooting. Marto testified that it was darker at the time of the shooting than it was when the photographs were taken. He testified
that it was dusk but he was still able to see the shooting and describe the shooter. The jury was aware that the photographs were
taken after the shooting, by police, as part of the homicide investigation. Therefore, there was no prejudice caused by the fact that
a police officer and a police vehicle were included in the photographs. Admission of the photographs was proper.

For the foregoing reasons, the judgment of sentence should be affirmed.
BY THE COURT:
/s/Mariani, J.

Date: July 18, 2013
1 Testimony at trial established that detectives had provided the defendant with a can of Pepsi while he was in custody. After
drinking the Pepsi, the defendant discarded the can and police officers removed the can from a trash container in the defendant’s
presence. The detectives then confronted the defendant about it and the defendant made statements. The statements were barred
from trial.
2 The defendant does not claim that the detective’s retrieval of the Pepsi can was illegal nor does he allege that the retrieval of
evidence from that can would have been improper.
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OPINION
PROCEDURAL HISTORY

Appellant, Keith Timothy Wright, was charged by criminal information (CC 201103580) with one count each of Criminal
Homicide,1 Burglary,2 and Criminal Conspiracy.3
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Appellant proceeded to a jury trial on January 31-February 3, 2012, at the conclusion of which he was found guilty of Second
Degree Murder, Burglary, and Conspiracy (Burglary).

On June 4, 2012, Appellant was sentenced by the Trial Court to the following:

Count one: Second Degree Murder – life incarceration;

Count two: Burglary – two to four years incarceration to run consecutive to the sentence of incarceration imposed at
count one;

Count three: Conspiracy (Burglary) – five to ten years incarceration to run consecutive to the periods of incarceration
imposed at counts one and two.

Appellant filed a post sentence motion on June 15, 2012, and an amended post sentence motion on October 4, 2012. Appellant’s
post sentence motions were denied by the Trial Court on January 16, 2013. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant frames them:
1. The Trial Court erred in denying Appellant’s post sentencing motions since the evidence was insufficient to support the

Murder 2, Burglary or Conspiracy convictions. This issue was preserved in Defendant’s motion for judgment of acquittal. TT1 at
267. First, there was no evidence admitted at trial that would have supported a burglary conviction-the party at the Spence house
was an open party-people came and left at will, and without the underlying felony of burglary there was nothing to support a
Murder 2 conviction. Moreover, there was no evidence that defendant conspired with Lindsey to commit the crime of burglary or
homicide. Additionally, there was no evidence that Defendant acted as an accomplice to burglary or homicide-even taking the
testimony of Taryn Ingram, who was the only witness to observe Defendant at the party, at face value, all she observed Defendant
do was stand near the front door, offering no assistance and doing nothing-essentially mere presence during the commission of a
crime. Finally, Lindsey had a separate trial and was acquitted of all charges.

2. The Trial Court erred in denying Appellant’s post sentencing motions since the Murder 2, Burglary and Conspiracy convic-
tions were against the weight of the evidence. This issue was preserved in Defendant’s 6/15/12 Post Sentencing Motions and
10/4/12 Amended Post Sentencing Motions. First, Defendant testified that his life was threatened and he was forced to be at that
party, and that he had no role in the killing or any crime that occurred that evening, and this testimony was supported by every
witness, including Ingram. Secondly, Ingram was the only witness who observed Defendant at the party and she testified that he
did nothing except stand by the front door, and was wearing a mask, but she talked to the police that same day and never told them
that she knew the identity of either of the masked men, and two days later she suddenly decided to tell police that Lindsey and
defendant were the two masked men, yet all she could observe were the eyes of the two masked men-she could see no other phys-
ical features. Ingram never identified Defendant from a photo array. Moreover, Rheyshawn Lee was at the party and saw the
masked individuals, and recognized the voice of one of them as “Qualynn Twilley”, with whom she was friends. TT1 at 120. Hence,
the only “evidence” that Defendant was in any way linked to this homicide came from a woman who could only see his eyes, and
assumed that the second masked man was Defendant, and she didn’t initially tell the police that she knew the identity of either
masked man, and Lee knew one of the masked men to be neither Lindsey or Defendant. Hence, the verdict shocks one’s sense of
justice and Defendant must be granted a new trial.

3. The Trial Court erred in imposing a sentence for burglary, which was the underlying felony for the Murder 2 conviction and
sentence.

FINDINGS OF FACT
On December 31, 2010, David Spence hosted a New Year’s Eve party at his townhouse at 2305 Lincoln Avenue, Clairton,

Allegheny County. (T.T. 58, 59).4 Spence invited several of his friends, including the victim in this case, Tauvea Hurt. (T.T. 59-61).
Shortly before midnight Spence went outside and encountered Lindsey Wright, Keith Wright’s brother. Spence was aware that
Keith Wright, Appellant herein, was on very bad terms with Hurt.5 Lindsey inquired about attending the party, but Spence told
Lindsey that he was not invited and that there was no one his age at the party. Lindsey walked away and Spence returned to the
party. (T.T. 64-65, 73-75, 79, 139, 149).

Upon returning to the party Spence immediately approached Hurt and they went upstairs to talk with a few other friends.
Spence and the others were concerned about Hurt’s safety, and told him that it might be best for him to leave. Hurt stated that he
had talked to the Wright brothers and that they were now on good terms. Reassured, everyone returned to the party. (T.T. 65-66,
79-80).

Lindsey, however, immediately called Keith and told him to hurry to Lincoln Avenue because Hurt was across the street. Keith
drove to Lincoln Avenue and the two brothers prepared to go across the street to shoot and kill Hurt. (T.T. 282-283, 286, 324, 347,
351). Shortly before 1:00 A.M., Keith and Lindsey Wright entered Spence’s apartment, wearing masks, dark clothing, and baseball
caps. (T.T. 96-97, 110, 120, 140, 165-166, 185, 273). Lindsey pushed people into the walls as he made a path to the living room. Keith
followed immediately behind Lindsey and positioned himself between the edge of the couch in the living room and the steps lead-
ing upstairs. (T.T. 68, 70, 86, 165-166, 168-169, 187). Upon seeing Lindsey, Hurt tackled him onto the couch. Hurt and Lindsey
fought while Keith stood next to the couch. (T.T. 167, 179, 187). Lindsey pulled out a gun and shot Hurt once in the chest, causing
him to fall to the ground at the base of the stairs. Lindsey stood over Hurt and shot him in the chest and arms eight more times.
(T.T. 68, 87, 141, 167-169, 187-188; T.T.I. 44-46) All but two of the bullets passed through Hurt, and one actually struck Keith Wright
in the foot as he stood next to the couch. Keith and Lindsey fled out the back door. (T.T. 169; T.T.I. 12, 46-47).

Spence called 911 and a friend administered CPR to Hurt as he lay on the floor at the base of the steps. (T.T. 69-70, 88, 121-122,
142-143, 153, 157). Emergency responders arrived within minutes and medics transported Hurt to the hospital, but efforts to save
his life were to no avail. (T.T. 206, 209). Hurt suffered a perforated lung, liver, and thoracic ascending aorta (the largest blood
vessel from the heart). The cause of death was multiple gunshot wounds to the trunk and extremities, and the manner of death was
homicide. (T.T.I. 49-51, 55).

After fleeing the immediate scene Keith Wright went to the hospital to have the gunshot wound to his foot treated. A bullet
was removed from his shoe and eventually compared to bullets recovered during Hurt’s autopsy, as well as bullets and
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casings found at the scene. The crime lab determined that the bullets and casings all matched each other and were discharged
from the same firearm. (T.T. 253-254, 259). The police investigation led to arrest warrants being issued for Keith and Lindsey
Wright. On January 4, 2011, both fled to Columbus, Ohio, where they were ultimately captured by the U.S. Marshal’s Fugitive
Task Force on January 18, 2011, and brought back to Allegheny County. (T.T. 280, 342; T.T.I. 19). Appellant was charged as
noted hereinabove.

DISCUSSION
I.

Appellant first claims that the evidence was insufficient to support his convictions of Second Degree Murder, Burglary, and
Conspiracy.6 These claims are without merit.

Sufficiency claims are governed by the following standard:

Our standard of review of sufficiency claims requires that we evaluate the record in the light most favorable to the
verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence.
Evidence will be deemed sufficient to support the verdict when it establishes each material element of the crime
charged and the commission thereof by the accused, beyond a reasonable doubt. Nevertheless, the Commonwealth
need not establish guilt to a mathematical certainty. Any doubt about the defendant’s guilt is to be resolved by the
fact finder unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn
from the combined circumstances.

Commonwealth v. Huddleston, 55 A.3d 1217, 1223 (Pa. Super. 2012).

A. Burglary
A “person commits the offense of burglary if, with the intent to commit a crime therein, the person enters a building or struc-

ture.” 18 Pa. C.S. § 3502(a). Appellant claims the evidence was insufficient to support the conviction of burglary because the party
was open to the public. However, the record established that: (1) Spence invited specific people to his party; (2) Spence knew
everyone at his party; (3) Lindsey was expressly told that he was not invited to the party; and (4) Appellant admitted in his testi-
mony that he entered the party without an invitation. (T.T. 59-61, 65, 70, 74-75, 79, 139, 273).

This evidence was sufficient to sustain the conviction of burglary. Commonwealth v. Diggs, 949 A.2d 873, 878-879 (Pa. 2008)
(evidence sufficient to support burglary conviction where defendant had been expressly told not to enter the home, victim’s
family knew he was not permitted in the home, and defendant had to “shove” his way into the home).

B. Conspiracy
A “person is guilty of conspiracy with another person or persons to commit a crime [burglary] if with the intent of promoting

or facilitating its commission he agrees with such other person or persons that they or one or more of them will engage in conduct
which constitutes such crime or an attempt or solicitation to commit such crime.” 18 Pa. C.S. § 903(a)(1). Appellant alleges that the
evidence was insufficient to sustain his conspiracy conviction based on the argument that there was no evidence of a conspiracy.
However, the record established that: (1) Appellant had recently been robbed and shot in the face by Tauvea Hurt; (2) Lindsey
Wright learned that Hurt was at Spence’s party; (3) Lindsey called Keith to notify him, and Keith immediately responded to meet
Lindsey; (4) Lindsey did not know what Hurt looked like; (5) Appellant and Lindsey donned dark clothing, hats, and masks and
together entered Spence’s home with the intent to shoot Hurt; (6) Appellant blocked the front entrance as Lindsey shot Hurt nine
times; and (7) both fled the immediate scene and the state together. (T.T. 60, 65-66, 70, 97, 110, 120, 140-141, 165-169, 187-188, 281-
283, 286, 312-314, 324, 347, 351; T.T.I. 44).

This evidence of the relationship and conduct of the Wright brothers was sufficient to sustain the conviction of conspiracy. See
Huddleston, 55 A.3d at 1224-1225 (defendant was considered an active participant in conspiracy where he planned murder with
co-conspirator and led victim to site where co-conspirator shot victim). See also Commonwealth v. Lambert, 795 A.2d 1010, 1016
(Pa. Super. 2002) (conspiracy may be proven by circumstantial evidence, such as the relationship of the parties and conduct
between the co-conspirators).

C. Second Degree Murder
A “criminal homicide constitutes murder in the second degree when it is committed while defendant was engaged as a princi-

pal or an accomplice in the perpetration of a felony [burglary].” 18 Pa. C.S. § 2502(b). Appellant claims that the evidence was insuf-
ficient to convict him of second degree murder because Lindsey was acquitted. However, “acquittal of an alleged conspirator in a
separate trial does not preclude finding his only alleged coconspirator guilty of conspiracy in subsequent proceedings.”
Commonwealth v. Snowdy, 603 A.2d 1044, 1048 (Pa. Super. 1992). Thus this claim fails.

Furthermore, the record established that once Lindsey learned that Hurt was across the street, he called Appellant to notify
him, and the two brothers immediately met, donned dark clothing, masks, and hats, and unlawfully entered Spence’s townhouse in
order to shoot and kill Hurt. Appellant blocked the front entrance while Lindsey shot Hurt nine times, and the two brothers fled
the immediate scene and the state together. (T.T. 60, 65-66, 70, 97, 110, 120, 140-141, 165-169, 187-188, 273, 281-283, 286, 312-314,
324, 347, 351; T.T.I. 19, 44). This evidence was sufficient to sustain the conviction of second degree murder. See Huddleston, 55
A.3d at 1224-1225 (defendant was considered an active participant in conspiracy where he planned murder with co-conspirator
and led victim to site where co-conspirator would shoot him, and thus defendant was properly held responsible for all actions of
his co-conspirator).

Appellant’s claim is without merit.

II.
Appellant’s second claim alleges that the verdicts of guilty on all charges were against the weight of the evidence.7 These claims

are without merit.

A.
Appellant first argues that the convictions were against the weight of the evidence because the jury did not credit his version

of events over that of other witnesses. With respect to a weight challenge based on the credibility of witness testimony, the Superior
Court has held as follows:
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When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the trial
court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make any
verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover, where the
trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question of
whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007) (citations and quotations omitted). An abuse of discretion will only
be found where the decision of the trial court is “manifestly unreasonable or where the law is not applied or where the record
shows that the action is a result of partiality, prejudice, bias or ill-will.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013).
Further, the fact finder is free to believe all, part, or none of the testimony offered in assessing the credibility of witnesses.
Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004).

Here, the jury clearly found the Commonwealth’s witnesses credible and Appellant’s version of events incredible, and thus the
Trial Court did not abuse its discretion in denying Appellant’s weight claim. See Commonwealth v. Smith, 861 A.2d 892, 895-896
(Pa. 2004) (first degree murder conviction not against the weight of the evidence where the jury found the Commonwealth witness
credible and found defendant’s version of events incredible). See also Trippett, 932 A.2d at 198-199 (it is outside the purview of
the Superior Court’s review to rule on the credibility of witnesses).

B.
Appellant also alleges that the convictions were against the weight of the evidence based on the argument that Taryn Ingram’s

identification of Appellant was unreliable, and thus there was no credible evidence that Appellant was one of the individuals
involved in this crime.

In this regard, the Superior Court has aptly noted:

Evidence of identification need not be positive and certain to sustain a conviction. Although common items of clothing
and general physical characteristics are usually insufficient to support a conviction, such evidence can be used as other
circumstances to establish the identity of a perpetrator. Out-of-court identifications are relevant to our review of suffi-
ciency of the evidence claims, particularly when they are given without hesitation shortly after the crime while memo-
ries were fresh. Given additional evidentiary circumstances, any indefiniteness and uncertainty in the identification
testimony goes to its weight.

Commonwealth v. Orr, 38 A.3d 868, 874 (Pa.Super.2011) (citations and quotations omitted). See also Commonwealth v. Kloiber, 106
A.2d 820, 826 (Pa. 1954) (where opportunity for positive identification is good and the witness is positive in his identification and
his identification is not weakened by prior failure to identify, but remains, even after cross examination positive and unqualified,
the testimony as to identification need not be received with caution and may even be treated as a statement of fact).

Here, the record established that Taryn Ingram: (1) was familiar with Keith and Lindsey Wright from the neighborhood;
(2) was not intoxicated the evening of the shooting; (3) could see the eyes of the two masked men; (4) was in close proximity to
Keith and Lindsey; (5) did not identify the masked men at a police interview in her home in Clairton on the morning of January 1,
2011, because she was scared; (6) went to the police station two days later and identified the masked men as Keith and Lindsey
Wright; (7) identified Keith Wright at the preliminary hearing; and (8) identified Keith Wright at trial. (T.T. 159-160, 165-166, 170-
173, 175-177, 180, 189).

It is clear that the jury, in its fact finding function, found the identification testimony by Ingram to be credible. Thus, the Trial
Court did not err in denying Appellant’s weight claim as the verdicts were not against the weight of the evidence. See
Commonwealth v. Murphy, 613 A.2d 1215, 1220 (Pa. Super. 1992) (verdict for third degree murder not against the weight of the
evidence and identification testimony of witness credible even though witness did not identify defendant at preliminary hearing
as witness had been threatened and was frightened, and witness remained unshaken in identification of defendant even after exten-
sive cross examination).

C.
Appellant also claims that the identification of Appellant is unreliable because “Rheyshawn Lee was at the party and saw the

masked individuals, and recognized the voice of one of them as ‘Qualynn Twilley’, with whom she was friends. TT1 at 120.” See
supra p. 4. However, Appellant’s claim misconstrues Lee’s testimony, and is refuted by an accurate reading and representation of
the record. Read in context, it is clear that Lee testified that she heard Qualynn Twilley announce that two masked men had entered
the party as Lee was walking upstairs, not that Qualynn Twilley was one of the masked individuals. (T.T. 119-120). Thus, this claim
bears no further discussion. Commonwealth v. Spotz, 47 A.3d 63, 108 n.34 (Pa. 2012) (claims deemed meritless where assertions
therein are not explained, developed, or supported by the record factually or legally).

III.
Appellant in his final claim alleges that the burglary and second degree murder convictions should have merged for sentenc-

ing purposes. This claim has merit.

Claims alleging a merger violation implicate the legality of a sentence, and will be reviewed as of right. Commonwealth v.
Robinson, 931 A.2d 15, 21 (Pa. Super. 2007). The scope of review for challenges to the legality of a sentence is plenary, and the stan-
dard of review is de novo. Commonwealth v. Milhomme, 35 A.3d 1219, 1221 (Pa. Super. 2011). Appellant claims that the burglary
and second degree murder convictions should have merged for sentencing purposes. 42 Pa. C.S. § 9765 – merger. The Superior
Court has held that a felony conviction merges with a second degree murder conviction for purposes of sentencing where it is the
underlying felony supporting the second degree murder conviction. Commonwealth v. Wade, 33 A.3d 108, 121 (Pa. Super. 2011)
(citing Commonwealth v. Tarver, 426 A.2d 569 (Pa. 1981) and Commonwealth v. Harper, 516 A.2d 319 (Pa. 1986) (Papadakos, J.,
concurring)).

As Appellant’s burglary conviction was the underlying offense for his second degree murder conviction, the sentence as
imposed was in error and thus the sentence on the burglary conviction should be vacated. Commonwealth v. Adams, 39 A.3d 310,
325 (Pa. Super. 2012), appeal granted on other grounds (error to impose separate sentences for second degree murder and under-
lying felony of burglary as two merged for purposes of sentencing; vacated and remanded for resentencing solely on that basis).
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CONCLUSION
Based upon the foregoing, Appellant’s post sentence motions were properly denied, but the Trial Court acknowledges that

Appellant’s sentence for the burglary conviction should be vacated.

BY THE COURT:
/s/Borkowski, J.

Date: July 11, 2013

1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 3502.
3 18 Pa. C.S. § 903(a)(1).
4 The designation “T.T.” followed by numerals refers to Trial Transcript January 30, February 1-3, 2012. The designation “T.T.I.”
followed by numerals refers to Trial Transcript February 1, 2012.
5 In October 2010, Hurt and three other individuals were involved in an incident in which Keith Wright was shot in the face and
several items were stolen from his apartment. Based on information provided by Wright, arrest warrants were issued for Hurt and
the other individuals. Hurt had never been apprehended. (T.T. 281, 312-314, 328-329). 
6 While Appellant raises this as one issue, it is really three separate sufficiency arguments, and the Trial Court will review them
as such.
7 As with Issue I, the Trial Court is again perplexed and disappointed at Appellant’s shotgun approach in attempting to frame the
issues. Appellant’s presentation makes cogent discussion difficult without the Court itself organizing Appellant’s claims. The Trial
Court has again done so.

Commonwealth of Pennsylvania v.
Bradley Smith

Criminal Appeal—Suppression—Sufficiency—Sentencing (Discretionary Aspects)—Coercive Nature of Statement—
Voluntary Manslaughter—Recall of Witness—Impeachment

No. CC 201015947. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 18, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Bradley Smith, was charged by criminal information (CC 201015947) with one count each of Criminal Homicide,1

Robbery,2 Criminal Conspiracy,3 and Carrying a Firearm without a License.4

Appellant filed a motion to suppress evidence on September 30, 2011, which was heard on December 13, 2011, and denied that
same day.

Appellant proceeded to a jury trial on December 13-19, 2011, at the conclusion of which he was found guilty of Voluntary
Manslaughter and Carrying a Firearm without a License. 

On May 28, 2012, Appellant was sentenced by the Trial Court as follows:
Count one: Voluntary Manslaughter – eight to sixteen years incarceration;
Count four: Carrying a Firearm without a License – two to four years incarceration to run consecutive to the sentence of incar-

ceration imposed at count one. 
Appellant filed a post sentence motion on April 9, 2012, and a supplemental post sentence motion on August 31, 2012, both of

which were denied by operation of law on December 12, 2012. This timely appeal follows.5

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant frames them: 

a. The coerced and involuntary statements made by Mr. Smith while he was in the hospital treating for a gunshot wound
should have been suppressed. Mr. Smith had just been shot and he was in extreme pain when he was interviewed. He had
been receiving medication and treatment for his gunshot wound when police initiated questioning of him. There were
multiple officers in the room, a uniformed officer outside of the room, and Mr. Smith was handcuffed to the bed. Mr. Smith
told police that he did not want to speak with them, but law enforcement continued to question him and gave him forms
to sign. Also, he was not permitted contact with his family during this time. When reviewing the totality of the circum-
stances, this situation was highly coercive, and due to Mr. Smith’s fragile condition, his statements were not knowing or
voluntary. Moreover, he did not knowingly and voluntarily waive his Miranda rights in these coercive circumstances. The
admission of these involuntary statements constitutes reversible error since Mr. Smith was denied due process in viola-
tion of both the Pennsylvania and United States Constitutions.

b. The evidence was not sufficient to convict Mr. Smith of voluntary manslaughter for several reasons. First, the evidence
showed that Mr. Mitchell shot and killed Mr. Whitaker. The physical evidence did not prove that Mr. Smith killed Mr.
Whitaker. In the alternative, even if the evidence could somehow prove that Mr. Smith shot and killed Mr. Whitaker, Mr.
Smith acted reasonably in self-defense to save himself from being killed. When Mr. Smith requested a return of the money
given to Mr. Whitaker, a struggle ensued between Mr. Whitaker and Mr. Smith where they fell to the ground and items in
the room were breaking. A gun was produced and the two men fought over the gun. Mr. Smith was shot in the leg and he
was in danger of being killed by Mr. Whitaker during this struggle.
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c. The sentence imposed was unjust, unreasonable, and manifestly excessive. The sentence imposed was contrary to the
Sentencing Code, 42 Pa.C.S.A. §§ 9701-9909, and the fundamental norms underlying the sentencing process. The trial
court failed to consider and apply all the required factors under 42 Pa.C.S.A. § 9721 (Sentencing Generally) and 42
Pa.C.S.A. § 9781 (Appellate Review of Sentence). First, the trial court failed to place adequate reasons on the record to
justify the excessive sentencing decision and why it sentenced outside of the sentencing guidelines on the Voluntary
Manslaughter conviction. The aggravated range in the sentencing guidelines was seven years (eighty-four months) of
incarceration; however, the trial court sentenced Mr. Smith above the aggravated range, sentencing him to a minimum of
eight years of incarceration. Additionally, the trial court did not adequately consider Mr. Smith’s need for rehabilitation
and the sentence imposed was disproportionate to the circumstances. The trial court focused on the severity of the offenses
and the impact on the victim. Thus, the sentence was not based on all the relevant and proper factors. For these reasons,
the trial court abused its sentencing discretion.

d. The trial court abused its discretion by permitting the Commonwealth to recall witness, Clarence White, after having
a full opportunity to examine the witness about his recorded statement and failing to do so. The Commonwealth failed to
question Mr. White regarding his tape recorded statement when they initially called him as a witness. Later, the
Commonwealth realized its mistake and wanted to recall Mr. White in order to question him about his tape recorded state-
ment. The witness was not being called to correct or clarify previous testimony. The witness was called so the
Commonwealth could pursue a line of questioning that it failed to ask Mr. White about when the Commonwealth initially
called him as a witness.

e. The trial court erred and abused its discretion by admitting the tape recorded statements of Commonwealth witness,
Clarence White. First, the Commonwealth should not have been permitted to impeach its own witness by utilizing this
recorded statement. Mr. White’s testimony stating that he could not remember certain events did not harm the
Commonwealth since it was not prejudicial or injurious to the Commonwealth’s case. Moreover, to the extent that this
recording was played to refresh Mr. White’s recollection, the trial court erred by allowing the jury to hear this recording
and treating the recording as substantive evidence, rather than properly using it to refresh Mr. White’s recollection of
events that he could not remember. Finally, Mr. White’s testified consistently with the recorded statement and his prior
consistent recorded statement was not admissible as substantive evidence.

FINDINGS OF FACT
On November 13, 2010, Bradley Smith (Appellant) and Abraham Mitchell arranged to purchase fifteen bricks of heroin from

Duerryl Whitaker for $3,750.6 The purchase was facilitated and arranged by Jasmine Howard and Clarence White, who were
relatives and friends of Whitaker. (T.T. 191, 197, 244, 453, 459, 729-733). That evening Howard and White drove to the Carnegie
section of Allegheny County and picked up Appellant and Mitchell. They returned to Howard’s apartment in the Crafton Heights
section of the City of Pittsburgh where they awaited Whitaker’s arrival. (T.T. 41-42, 49, 193-194, 456, 729-730, 732). At approxi-
mately 7:00 P.M., Whitaker arrived with a small cardboard box containing the heroin. (T.T. 196, 751, 774-775). Whitaker had a brief
conversation with Howard in her bedroom and then went to the living room where he approached Appellant and Mitchell to
discuss the heroin purchase. (T.T. 196-197, 244-245, 247, 458, 750).

The money and drugs were placed on the couch for the transaction, but Appellant took back the money when he saw that
Whitaker had only brought approximately thirty bundles of heroin. (733-735, 747, 751, 753, 780). When Appellant took back the
money, Whitaker stated, “No, whoa, whoa, nah,” and a struggle ensued between Appellant and Whitaker. (T.T. 754). Whitaker
managed to get on top of Appellant, and Appellant pulled out a .22 revolver and shot it once, apparently not striking Whitaker.
Appellant and Whitaker began to wrestle over the gun, and Mitchell pulled out a .380 semiautomatic and fired a warning shot into
the couch. Howard ran into her bedroom to retrieve her handgun, and Appellant and Whitaker continued to struggle. Mitchell ran
over to Whitaker and shot him multiple times (“emptied the gun”), and fled the apartment. (T.T. 198, 250, 252-255, 735-739, 742-
743, 755, 760, 780). Appellant, now freed from the struggle as a result of Whitaker being shot by Mitchell, also shot Whitaker,
grabbed the heroin, and fled the apartment. (T.T. 199, 210, 255-256, 743, 760). He was pursued by Howard who shot him in the leg
as he ran down the hallway. Mitchell and Appellant escaped down a staircase to the outside of the building. (T.T. 199-201, 224, 257,
269, 761-763, 789, 793)

Howard returned to her apartment to find Whitaker unresponsive and lying on his face. After turning him over, she called 911
and yelled out the window for help. (T.T. 201-202). Whitaker was pronounced dead on scene by responding paramedics. (T.T. 43).
As a result of being shot a total of seven times, Whitaker suffered a perforated lung, spleen, stomach, pericardium, aorta, and
femoral vein, as well as a fractured rib and left shoulder. The cause of death was multiple gunshot wounds to the trunk, and the
manner of death was homicide. (T.T. 410, 412-416, 418-419, 450). 

The gunshots inside Howard’s apartment alerted Victory Security guard Ian Clinton, who saw Appellant and Mitchell emerge
from the building.7 Clinton drew his weapon and ordered both fleeing shooters to stop. (T.T. 383-385, 387). Appellant and Mitchell
fled down the fence line adjacent to the building, with Clinton in pursuit and continuously ordering them to stop. (T.T. 385). Mitchell
jumped down a steep hill to a parking lot below, and escaped through a pathway. (T.T. 340-341, 385). Appellant jumped down the
hill and fell, dropping the box of heroin, and ran away limping to the pathway without the heroin. (T.T. 341-342, 349-350, 385, 389).
Clinton pursued Appellant until Clinton tripped at the entrance to the pathway. The pathway led to the Crucible Street side of the
apartment complex and access to a Port Authority Busway. (T.T. 341, 385-386). Unable to continue the pursuit, Clinton returned to
the apartment building and gave a detailed description of what Appellant was wearing and his direction of flight to City of
Pittsburgh Police on scene. Officers Aaron Loughran and Vincent Pacheco began to search for Appellant and Mitchell in their
respective marked police vehicles. (T.T. 370, 387, 390, 514).

Officer Loughran quickly located and pursued Appellant who had made his way onto the busway. Officer Loughran continuously
ordered Appellant to stop, but Appellant continued to run away. (T.T. 370-371). When officer Loughran could no longer pursue
Appellant in his car, he exited his vehicle and chased Appellant down a staircase that was part of the busway complex. (T.T. 372).
Appellant left the complex and ran up a hillside, and officer Loughran radioed Appellant’s direction of flight to officer Pacheco.
(T.T. 373, 514-515). Shortly thereafter officers Pacheco and Loughran apprehended Appellant, and Clinton identified Appellant as
one of the individuals he chased from the apartment building complex. (T.T. 374-375, 386-387, 515-516). Appellant was transported
to the hospital for a gunshot wound to the leg. (T.T. 379, 517).
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Police recovered one .22 caliber bullet, four .380 cartridge casings, and one .380 caliber bullet fragment from inside the apart-
ment. The medical examiner’s office removed one .22 caliber bullet and two .380 caliber bullets from Whitaker during the autopsy.
The crime lab was able to determine that the .380 caliber bullets and fragment matched each other and were discharged from the
same firearm. (T.T. 637, 639, 644-646). It was also determined that three .380 cartridge casings, one .380 caliber bullet, and two
.380 caliber bullet fragments recovered from the hallway were matched to Howard’s .380 pistol. (T.T. 641-642). Appellant was
charged as noted hereinabove. Mitchell was charged as a co-defendant.

DISCUSSION
I.

Appellant first claims that the two statements he made to police while he was in the hospital should have been suppressed. This
claim is without merit.

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, in Appellant’s motion to
suppress he alleged the following:

a. While the statements were given in response to custodial interrogations by the Detectives, they were not knowingly,
voluntarily and intelligently made after full disclosure of Defendant’s Miranda rights;

b. Defendant did not knowingly, voluntarily and intelligently waive his Miranda rights.

Omnibus Pretrial Motion, September 30, 2011. Appellant’s claim relies on the argument that both interrogations were highly coer-
cive and his waiver was not knowingly and voluntarily made.

The Commonwealth bears the burden during a suppression hearing to establish that a confession made by the defendant
during a custodial interrogation was made after a voluntary and knowing waiver of a defendant’s Miranda rights.
Commonwealth v. Harrell, 65 A.3d 420, 434 (Pa. Super. 2013). The Superior Court has outlined the admissibility of such state-
ments as follows:

A confession obtained during a custodial interrogation is admissible where the accused’s right to remain silent and right
to counsel have been explained and the accused has knowingly and voluntarily waived those rights. The test for deter-
mining the voluntariness of a confession and whether an accused knowingly waived his or her rights looks to the totality
of the circumstances surrounding the giving of the confession. . . . When assessing voluntariness pursuant to the totality
of the circumstances, a court should look at the following factors: the duration and means of the interrogation; the phys-
ical and psychological state of the accused; the conditions attendant to the detention; the attitude of the interrogator; and
any and all other factors that could drain a person’s ability to withstand suggestion and coercion.

Harrell, 65 A.3d at 433-434 (citations and quotations omitted).
Following the suppression hearing, the Trial Court made the following findings of fact: (1) the first interview was conducted by

detectives Patrick Moffatt and Charles Hanlon on November 13, 2010, in Appellant’s hospital room from 9:40 P.M. until 9:55 P.M.;
(2) after identifying themselves and asking if Appellant would be willing to discuss the circumstances of his shooting, Appellant
responded, “Yeah, it’s okay”; (3) detective Moffatt recorded Appellant’s biographical information on the City of Pittsburgh Bureau
of Police Miranda Rights form, read each of the rights to Appellant along with the waiver, and recorded Appellant’s positive
responses to each; (4) Appellant read and reviewed the form, initialed his responses that he understood each right and wished to
waive them, and signed the form; (5) Appellant did not have any difficulty understanding the detectives’ questions or providing
coherent answers; (6) Appellant was interviewed a second time by detectives Margaret Sherwood and Vonzale Boose in his hospi-
tal room on November 14, 2010, from 5:00 P.M. until approximately 5:30 P.M.; (7) the detectives informed Appellant that he was
being placed under arrest for homicide; (8) upon Appellant indicating that he had a question, the detectives informed him that he
must first complete a Miranda rights form; (9) the detectives followed the same procedure with this second Miranda rights form,
and Appellant verbally responded that he understood each right and wished to waive them, reviewed and initialed those recorded
responses, and signed the form; (10) Appellant had no difficulty understanding the detectives’ questions and provided coherent
answers; (11) prior to both interviews the detectives received permission from the hospital staff to speak with Appellant; (12)
Appellant had one hand cuffed to the hospital bed and a uniformed police officer outside his hospital room; (13) Appellant did not
indicate during either interview that he was in pain, on medication, or unwilling to talk with the detectives; (14) having previously
been arrested and represented by an attorney on a criminal matter, Appellant was already aware of and familiar with his Miranda
rights; and (15) Appellant was given the opportunity to place his statement on tape but declined to do so. (S.H.T. 5-10, 16-24,
27-28, 30-37, 39-40, 42-43, 45-46, 72-73).8

Based on those findings of fact the Trial Court concluded that the Commonwealth had met its burden of proof and that the state-
ments were admissible, denying Appellant’s motion to suppress. (S.H.T. 91). The record supports the Trial Court’s findings and
conclusion that the statements were voluntarily made after a knowing and voluntary waiver of Appellant’s Miranda rights, and thus
the Trial Court properly denied Appellant’s motion to suppress. See Commonwealth v. Ellis, 700 A.2d 948, 955 (Pa. Super. 1997)
(while in custody at hospital, defendant voluntarily and knowingly waived Miranda rights where he was read the form, reviewed
the form, indicated he understood his rights and wished to waive them, nurse gave permission to interview, and there was no indi-
cation that defendant’s cognitive abilities were impaired even though he was on medication and had undergone surgery for a
gunshot wound earlier in the day). Appellant’s claim is without merit.

II.
Appellant’s second claim alleges that the evidence was insufficient to sustain the conviction of voluntary manslaughter. This

claim is without merit.
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Sufficiency claims are governed by the following standard:

Our standard of review of sufficiency claims requires that we evaluate the record in the light most favorable to the
verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence.
Evidence will be deemed sufficient to support the verdict when it establishes each material element of the crime
charged and the commission thereof by the accused, beyond a reasonable doubt. Nevertheless, the Commonwealth
need not establish guilt to a mathematical certainty. Any doubt about the defendant’s guilt is to be resolved by the
fact finder unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn
from the combined circumstances.

Commonwealth v. Huddleston, 55 A.3d 1217, 1223 (Pa. Super. 2012). 
A defendant “who intentionally or knowingly kills an individual commits voluntary manslaughter if at the time of the killing he

believes the circumstances to be such that, if they existed, would justify the killing . . ., but his belief is unreasonable.” 18 Pa. C.S.
§ 2503(b). Appellant argues that the evidence was insufficient to convict him of voluntary manslaughter based on the alternate
arguments that either Mitchell killed Whitaker, or if Appellant killed Whitaker, he did so in self-defense.

However, the record established that Appellant and Whitaker engaged in a physical fight over the perceived deception on
Whitaker’s end of a drug deal. Appellant pulled out a gun while he wrestled with Whitaker and shot it once. Appellant and Whitaker
continued to fight, and Mitchell shot Whitaker several times to end the struggle. After the fight was over Appellant shot Whitaker,
causing him to fall on his face and remain motionless until attended to by Howard. Whitaker was pronounced dead at the scene by
responding paramedics. (T.T. 43, 198-200, 210, 250, 252-255, 267, 306-307, 735-738).

This evidence was sufficient to sustain Appellant’s voluntary manslaughter conviction. Commonwealth v. White, 424 A.2d 1296,
1298 (Pa. 1981) (evidence sufficient to sustain conviction of voluntary manslaughter and disprove claim of self-defense where
defendant and victim fought on sidewalk, and after victim let defendant up, defendant retrieved gun and shot victim).

Appellant’s claim is without merit.

III.
Appellant’s third claim alleges that the sentence imposed by the Trial Court was unjust, unreasonable and manifestly excessive.

Specifically, Appellant argues that the sentence is excessive and unreasonable because the Trial Court abused its discretion in
fashioning a sentence without adequately considering the requisite statutory factors and for failing to place on the record adequate
reasons for sentencing Appellant outside of the sentencing guidelines. This claim is without merit.

A claim that the sentence imposed is excessive questions the discretionary aspects of sentencing. There is no automatic right
to such an appeal; rather, a claim challenging the discretionary aspects of sentencing may be considered by an appellate court
when a substantial question is raised that the sentence imposed is not appropriate under the sentencing code. 41 Pa. C.S. § 9781(b);
Commonwealth v. Marts, 889 A.2d 608, 611-612 (Pa. Super. 2005). 

A sentence is unreasonable if the sentencing court fails to take into consideration certain statutory factors before sentencing a
defendant. 42 Pa. C.S. 9721(b) (“protection of the public, gravity of the offense as it relates to the impact on the life of the victim
and on the community, and the rehabilitative needs of the defendant”). Here a close and thorough review of the record clearly
demonstrates that the Trial Court undertook and completed its sentencing function consistent with its sentencing obligation. 

The Trial Court specifically stated:

The Court has reviewed the sentencing guidelines, the Pre-Sentence Report. . . . The Court notes the defendant’s expres-
sion of remorse. The Court also notes the surviving family members’ perception of his conduct during the course of the
trial, and their observations of him today. The Court notes that the Pre-Sentence Report contains matters that are unre-
flected in the prior record score. . . . the Court has taken into account his family history, his education, his background,
as consistent with the state law, his rehabilitative needs. The Court has noted the defendant has had multiple opportu-
nities in terms of the juvenile system for therapy, rehabilitation, educational skills, vocational skills, and he has never
really availed himself to any of that except to get a G.E.D. But otherwise he failed to adjust at these various commit-
ments, and actually, I noted in one of those cases involved in the escape and ramming a State Police vehicle. The Court
finds an extensive juvenile history that is unaccounted for in his prior record score. That history is permeated with
threats or acts of violence and disrespect for lawful authority. The Court finds the factors positive in his background,
so to speak, that have been presented through Mr. Rothman, and his comment today of remorse and expression to the
family members.

(S.T. 17-20).9 The Trial Court also reviewed the letters submitted on Appellant’s behalf by his mother, Tiffany Lewis, and Birgit
Czerny, as well as impact statements from the victim’s mother, sister, and the mother of his child. (S.T. 5, 9-15). Thus, the Trial
Court properly considered all relevant factors before sentencing Appellant. Macias, 968 A.2d at 778 (where a pre-sentence report
is reviewed, it is presumed that the sentencing court considered and weighed all relevant factors). 

When imposing a sentence, the sentencing court is required to consider the sentencing guidelines, but is not bound by them.
The sentencing court may sentence outside the guidelines as long as the sentencing court acknowledges awareness of the sentenc-
ing guidelines and provides a statement on the record for sentencing outside the guidelines. Commonwealth v. Sheller, 961 A.2d
187, 190 (Pa. Super. 2008). Contrary to Appellant’s claim, the Trial Court considered the sentencing guidelines, and after weighing
all of the relevant factors, the Trial Court deemed it appropriate to sentence Appellant outside the aggravated range of the
sentencing guidelines on his voluntary manslaughter conviction, stating its reasons on the record:

The Court has weighed all of this, and the Court finds in terms of [its] function in terms of protection of the public and
gravity of the offense as it relates to the impact of this offense on the community, the surviving family members, is heavily
weighted and significant. For all of those reasons, the Court finds that the following sentence is appropriate.

(S.T. 17, 20).
The record thus demonstrates that the Trial Court considered all requisite factors and stated its reasons on the record for

sentencing Appellant outside the aggravated range of the sentencing guidelines. The Trial Court did not abuse its discretion and
the sentence was neither unreasonable nor excessive. Commonwealth v. Sheller, 961 A.2d 187, 191-192 (Pa. Super. 2008) (sen-
tencing court did not abuse discretion in sentencing defendant to term of incarceration of eight to twenty years for voluntary
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manslaughter where sentencing court considered pre-sentence report and placed reasons for sentencing outside the aggravated
range of the guidelines on the record). See also Marts, 889 A.2d at 612 (trial court has discretion to impose sentences concur-
rently or consecutively, and a challenge to the court’s discretion in so sentencing does not raise a substantial question
for appeal).

Appellant’s claim is without merit.

IV.
In Appellant’s fourth claim he alleges that the Trial Court abused its discretion in permitting the Commonwealth to recall

Clarence White to testify regarding his taped statement to police. This claim is without merit.
The decision to permit the Commonwealth to recall witnesses to prevent a miscarriage of justice is a decision within the sound

discretion of the trial court and will not be overturned absent an abuse of that discretion. Commonwealth v. Chambers, 685 A.2d
96, 109 (Pa. 1996). Appellant asserts that the Commonwealth should not have been permitted to recall White regarding the taped
statement because the Commonwealth did not ask White about the taped statement when he was initially called as a witness.
However, this assertion is belied by the record. When the Commonwealth initially called Clarence White, the following exchange
occurred with respect to the taped statement:

Q: Do you remember giving an audio statement to detectives?

A: Yeah, yeah. 

(T.T. 470). 

The Trial Court properly permitted the Commonwealth to recall White for the purpose of authenticating his voice and allowing
the defense to confront White about his prior inconsistent statements. As the Commonwealth had already begun to question White
about the recorded statement, the Trial Court did not abuse its discretion in permitting the Commonwealth to recall White. See
Commonwealth v. Moore, 279 A.2d 179, 184 (Pa. 1971) (trial court properly permitted the commonwealth to recall a witness to give
further testimony to establish corpus delicti).

Appellant’s claim is without merit.

V.
Appellant in his final claim alleges that the Trial Court abused its discretion in admitting the taped statement of Clarence White.

This claim is without merit.
Specifically, Appellant argues that the tape should not have been admitted based on the arguments that it was impermissible

impeachment evidence, impermissible evidence to refresh a recollection, and impermissible as a prior consistent statement. The
record reflects, however, that White was a reluctant witness whose trial testimony was characterized by a substantial lack of detail
and information when compared to his prior recorded statement to the police. (T.T. 452-471). The Trial Court admitted the state-
ment based on finding that the taped statement was a prior inconsistent statement, and as such was admissible as substantive
evidence. (T.T. 589).

In this circumstance, to qualify as a prior inconsistent statement, “the dissimilarities or omissions must be substantial enough
to cast doubt on a witness’s testimony.” Commonwealth v. Bailey, 469 A.2d 604, 611 (Pa. Super. 1983). Prior inconsistent statements
are admissible as substantive evidence when the declarant is available for cross examination, and the statement is a verbatim
audiotaped recording. Commonwealth v. Wilson, 707 A.2d 1114, 1118 (Pa. 1998); Commonwealth v. Lively, 610 A.2d 7, 10 (Pa. 1992);
Commonwealth v. Carmody, 799 A.2d 143, 148 (Pa. Super. 2002); Pa. R.E. 613; Pa. R.E. 803.1.

Here, the Trial Court found enough significant differences between what Appellant testified to at trial and his prior taped
statement to admit the taped statement as a prior inconsistent statement. (T.T. 589). For example, at trial White consistently said
that he did not know what Appellant pulled out of his pocket, but on the taped statement he indicated otherwise: “he look like he
pulled out - - something out of his pants that may have looked like a gun” (T.T. 467-469, 497, 564). The Court outlined other incon-
sistencies as follows:

In this instance, for example, in the taped statement he indicates a more long-standing, not necessarily monetary, rela-
tionship but the contact between him and [Appellant], began a month before this. In his trial testimony he said he never
heard of the guy until that day. Then the details of the phone calls back and forth between himself, Jasmine Howard and
the persons involved in the drug deal, the alleged drug deal, the details of the events in the apartment, his presence, his
position, what he saw and what he heard.

(T.T. 590).

The Trial Court properly found White’s taped statement to be a prior inconsistent statement, and did not abuse its discretion in
admitting it as substantive evidence. See Commonwealth v. Jones, 644 A.2d 177, 180-181 (Pa. Super. 1994) (prior inconsistent state-
ment properly admitted as substantive evidence where it was voluntarily given at police headquarters twelve days after the shoot-
ing and witness was available for cross examination).

Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 18, 2013

1 18 Pa. C.S. § 2501.
2 18 Pa. C.S. § 3701(a)((1)(i) or (ii).
3 18 Pa. C.S. § 903(a)(1).
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4 18 Pa. C.S. § 6106.
5 The Trial Court ordered production of the transcripts on April 30, 2012, January 15, 2013, and March 20, 2013. Following failure
to produce the transcripts, the Trial Court issued a rule to show cause why the court reporter should not be held in contempt on
May 9, 2013. Following the contempt hearing, the court reporter subsequently produced the transcripts in June. The Trial Court
received Appellant’s Concise Statement of Matters on July 1, 2013.
6 The designation “T.T.” followed by numerals refers to Trial Transcript December 13-19, 2011.
7 Victory Security was under contract to provide security to this apartment complex. (T.T. 382, 395-396).
8 The designation “S.H.T.” followed by numerals refers to the Suppression Hearing Transcript of December 13, 2011.
9 The designation “S.T.” followed by numerals refers to Sentencing Transcript of March 28, 2012.
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Commonwealth of Pennsylvania v.
Wayne Cordell Mitchell

Criminal Appeal—Homicide (Capital Case)—PCRA—Suppression—Ineffective Assistance of Counsel—Hearsay—Jury Selection—
Miranda—Coerced Confession—Guilty Plea on Lesser Charges—Waiver in Appeal—Failure to Investigate Witnesses—
Rehabilitation Expert—Presentation of Mitigating Factors—Incomplete Notes of Testimony—Errors in Sentencing Phase

No. CC 199711609, 199712047, 199713318. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 31, 2013.

OPINION
This is an appeal by Petitioner, Wayne Cordell Mitchell, from an order entered on January 17, 2013 dismissing Petitioner’s

PCRA Petition.1 On February 15, 2013 Petitioner filed a Notice of Appeal. On February 21, 2013 an order was entered directing
Petitioner to file his Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b)(4). On March 13, 2013
Petitioner filed his Concise Statement of Matters Complained of on Appeal setting forth the following:

“1. The lower court erred when it denied Appellant’s claim that he is entitled to a new trial and sentencing because jurors
were excused without an adequate inquiry into their ability to impose the death penalty, in violation of the Sixth, Eighth
and Fourteenth Amendments to the United States Constitution, and that trial counsel were ineffective for failing to reha-
bilitate these jurors and for failing to object to the challenges for cause. Further, counsel was ineffective for failing to
raise this issue on direct appeal.

2. The lower court erred when it denied Appellant’s claim that his waiver of his Miranda rights was not knowing, volun-
tary, or intelligent, and that trial counsel’s failure to present any evidence to support his suppression motion pre-trial, or
to raise reasonable doubt as to the reliability of the confession at trial, constitutes ineffective assistance. Further, coun-
sel was ineffective for failing to raise this issue on direct appeal.

3. The lower court erred when it denied Appellant’s claim that he was deprived of his Sixth and Fourteenth Amendment
right to the effective assistance of counsel when he pled guilty to felonies that made him eligible for the death penalty, in
reliance on his attorney’s erroneous representation that the plea would create a bar to admission of evidence of the
felonies at trial or sentencing. Further, counsel was ineffective for failing to raise this issue on direct appeal.

4. The lower court erred when it denied Appellant’s claim that he was deprived of constitutional right to conflict-free
counsel at the hearing on his motion to vacate guilty plea. Further, counsel was ineffective for failing to raise this issue
on direct appeal.

5. The lower court erred when it denied Appellant’s claim that his attorney at post-trial motions and on direct appeal was
ineffective at both stages, where counsel made decisions based on an incomplete record, resulting in the claim being
found waived.

6. The lower court erred when it denied Appellant’s claim that trial counsel was ineffective for failing to investigate,
develop and present evidence undermining the credibility of a key government witness, Shelia Britton. Further, counsel
was ineffective for failing to raise this issue on direct appeal.

7. The lower court erred when it denied Appellant’s claim that the Commonwealth violated its due process obligations
when it suppressed impeaching and exculpatory evidence regarding a key Commonwealth witness, Shelia Britton.
Further, counsel was ineffective for failing to raise this issue on direct appeal.

8. The lower court erred when it denied Appellant’s claim that trial counsel ineffectively failed to provide critical
evidence, including evidence of statements allegedly made by Appellant shortly before and shortly after the offense, to
the defense psychiatric expert, and that Appellant was prejudiced by counsel’s deficient performance at both the guilt
and penalty phase of the trial. Further, was counsel ineffective for failing to raise this issue on direct appeal.

9. The lower court erred when it denied Appellant’s claim that trial counsel ineffectively failed to present evidence in
their possession which irrefutably established that Wayne Mitchell had struggled since childhood with severe alcoholism,
and to use this evidence to rehabilitate the defense expert’s testimony, and that Appellant was prejudiced by counsel’s
deficient performance at both that guilt and penalty phase of the trial. Further, counsel was ineffective for failing to raise
this issue on direct appeal.

10. The lower court erred when it denied Appellant’s claim that inadmissible and irrelevant hearsay evidence permeated
the guilt and penalty phases of the trial, that trial counsel was ineffective for failing to object, and that appellate counsel
was ineffective for failing to raise the issue on direct appeal.

11. The lower court erred when it denied Appellant’s clam that, because no record exists of significant portions of the
trial proceedings, Appellant was denied his Sixth, Eighth and Fourteenth Amendment rights, trial counsel was ineffective
for failing to ensure that all proceedings were recorded; and, appellate counsel was ineffective for failing to ensure that
the entire proceedings were available for appellate review.

12. The lower court erred when it denied Appellant’s claim that trial counsel ineffectively failed to timely prepare, or to
investigate, develop and present, available, credible and persuasive mitigating evidence at capital sentencing. Further,
counsel was ineffective for failing to raise this issue on direct appeal.

13. The lower court erred when it denied Appellant’s claims that trial counsel was ineffective for failing to utilize the
Behavior Clinic records, and for failing to object to the trial court’s unconstitutional ruling that behavior clinic experts
could not testify in support of Appellant’s claims, when the Behavior Clinic evidence and expert testimony could have
benefitted Appellant at his suppression hearing, as well as at the guilt and penalty phases of this trial. Further, counsel
was ineffective for failing to raise this issue on direct appeal.
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14. The lower court erred when it denied Appellant’s request at the PCRA evidentiary hearing to present the testimony
of Behavior Clinic experts who had evaluated Appellant both before and after the crimes in question.

15. The lower court erred at the PCRA evidentiary hearing when it limited the Petitioner’s expert testimony and did not
allow the experts to testify about mental health mitigating evidence that was not explicitly detailed in the expert report,
in violation of Petitioner’s due process and Eighth Amendment rights.

16. The lower court erred when it denied Appellant’s claim that he is entitled to a new capital sentencing hearing because
the prosecution introduced evidence and argument concerning non-statutory aggravating factors and improper victim
impact evidence, and the sentencing jury was permitted to consider such evidence and argument. Further, counsel was
ineffective for failing to raise this issue on direct appeal.

17. The lower court erred when it denied Appellant’s claim that trial and appellate counsel were ineffective for failing to
properly raise and raise litigate the invalid use of convictions from the guilt phase of trial to rebut the existence of the
(e)(1) “no prior history of criminal convictions” mitigating factor, and that trial counsel was also ineffective for failing to
request that the jury be instructed to find petitioner’s lack of a record as mitigating circumstance under the “catch-all”
mitigating factor. Further, counsel was ineffective for failing to raise this issue on direct appeal.

18. The lower court erred when it denied Appellant’s claims that he is entitled to a new sentencing hearing because the
court failed to properly instruct the jury on the nature and use of aggravating and mitigating factors, in violation of the
Eighth and Fourteenth Amendments, and trial counsel was ineffective for failing to object. Further, counsel was ineffec-
tive for failing to raise this issue on direct appeal.

19. The lower court erred when it denied Appellant’s claim that he is entitled to relief based upon the cumulative effect
of the errors identified above. Further, counsel was ineffective for failing to raise this issue on direct appeal.” 

BACKGROUND
The testimony regarding the evidence at trial was summarized by the Supreme Court in its July 16, 2006 opinion in

Commonwealth v. Mitchell, 902 A.2d 430 (2006) as follows:

“The evidence presented at trial revealed the following. Appellant and Robin Little met and began dating, while the
two were students at Schenley High School in Pittsburgh. Entries from Robin’s dairy, which were admitted at trial over
Appellant’s objections, chronicled their volatile relationship and Appellant’s violent behavior toward her. Appellant and
Robin often argued and, in September 1996, Appellant threatened to kill her, if she ever left him. The couple’s son Malik
was born in January 1997, and the two were married in April 1997, when Robin was eighteen and Appellant was nine-
teen. Notwithstanding the marriage, Robin continued to live apart from Appellant with her mother, Debra King, on
Hamilton Avenue in the Homewood section of Pittsburgh until Appellant came to stay with them in the late spring of 1997.
Mrs. King testified that she often heard Robin arguing with Appellant on the phone about his drinking, smoking, and fail-
ure to get a job, as well as the lack of time he spent with the baby and her.

Mrs. King testified that in June 1997, she came home to discover holes in the wall of her living room. Robin told her
that Appellant and she had gotten into a fight and that he had punched the wall. Fearing further violence, Robin ended
the relationship in July 1997, telling Appellant to leave. That same month, Robin took Malik and moved to her brother’s
home in Lancaster. During that time, Robin told her sister-in-law, Timberlin King, that she feared Appellant, and believed
that one day he would kill her. Because she was homesick, however, Robin returned to Pittsburgh in August 1997, and
moved back into her mother’s Hamilton Avenue home.

On September 1, 1997, Appellant was working at the People’s Natural Gas Company (People’s) near Robin’s home
when he telephoned her. During their conversation, Robin asked to use Appellant’s bus pass. He told her that she could
use it, but had to come to People’s to get it After her arrival at People’s, the two began discussing a man named Brian,
whom Robin was seeing. Robin told Appellant that she and Brian had engaged in sexual relations. Appellant became
angry and dragged Robin into a supervisor’s office and raped her. As Robin screamed and begged him to stop, he threat-
ened that if she continued screaming or told anyone about the rape, he would “snap her neck.” N.T. Trial at 373. Appellant
finally let Robin go and returned to work. Later that evening, Mrs. King drove Robin to the Pittsburgh Zone 5 Police
Station where she reported the attack. Mrs. King then took Robin to Magee Women’s Hospital for an examination.
Hospital personnel prepared a rape kit, and when Robin returned home, her mother took pictures of the bruises on her
arms and thighs.

While Robin was at the hospital, the police went to Appellant’s address and arrested him. After waiving his Miranda
rights, Appellant agreed to have his statement taped and admitted to Wilkinsburg Police Detective Doug Yuhouse that he
had raped Robin. Detective Yuhouse noted that Appellant was cooperative and did not appear to be under the influence
of alcohol when he made his taped confession. Appellant was charged with rape, terroristic threats, unlawful restraint,
and simple assault for the September 1 attack on his estranged wife. He was arraigned and remained in jail pending a
preliminary hearing, which was scheduled for September 9, 1997.

Upset over what was happening, Appellant called Sheila Britton, the former director of a college-counseling program
at Schenley High School, where both he and Robin attended. Appellant first met Ms. Britton through school, and remained
in contact with her even after Appellant transferred out of Schenley and Ms. Britton was no longer employed by the
Pittsburgh School Board. After graduation, Appellant had several conversations with Ms. Britton, and she was aware of
the couple’s problems. In fact, Appellant called Ms. Britton from jail after he was arrested for raping Robin on September
1, 1997. Robin also called Ms. Britton prior to the preliminary hearing to ask for advice on whether she should drop the
charges. Robin told Ms. Britton that she was afraid Appellant would retaliate if she pursued a PFA order against him. At
the trial of this case, the court allowed Ms. Briton’s testimony concerning her conversations with both Robin and
Appellant over the defense’s objection that they were privileged communications.

Appellant remained in jail on the rape charges until his scheduled preliminary hearing on September 9, 1997. At that
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hearing, Appellant waived the charges to court in exchange for nominal bond, with a condition that he seek immediate
in-patient treatment for alcohol abuse at St. Francis Hospital. Robin and her mother were present at the preliminary hear-
ing and thus aware of this arrangement. Robin agreed believing that Appellant’s hospitalization would protect her from
him. At trial, the defense claimed that Appellant reported to St. Francis as required, but was immediately released;
whereas the Commonwealth claimed that he never reported to the hospital. Regardless, Appellant was never admitted to
the hospital for treatment on September 9, 1997 as required by the agreement. Instead, he went home and began calling
Robin.

During the afternoon of September 9, 1997, Robin reported to her mother that Appellant was out of jail, that he was
never admitted to the hospital for alcohol treatment, and that he had called her several times. Appellant continued to call
until he convinced Robin to allow him come to her home. After his arrival at 4:15 p.m., the conversation quickly turned
to Brian, the man Robin was seeing. Appellant became angry when Robin indicated that Brian was better than Appellant.
The couple argued until Appellant left the home shortly after 6:00 p.m.

Appellant later confessed to Detective Dennis Logan that he went out that evening with friends and had “a couple of
drinks.” N.T. Trial at 377. At some point during the evening, he called Robin and continued to argue with her over the
phone. When he returned home at 1:00 a.m. on September 10, 1997, Appellant called Robin, apologized, and convinced
her to let him come to her home again, so that they could talk about their son.

Appellant called Ms. Britton at approximately 1:00 a.m. and angrily told her several times that he was going to
Robin’s house to kill her. He said Robin had “disrespected” him and he repeated his threat several more times even
though Ms. Britton told him that going after Robin would not resolve anything. N.T. Trial at 326. Appellant replied that
he was going to dress in black, go to Robin’s home, and “do what he had to do.” N.T. Trial at 326-27. Ms. Britton told
Appellant just to go to bed. When he abruptly ended the conversation and hung up, she tried to call back, but Appellant’s
mother answered. When Ms. Britton explained why she was calling Appellant, his mother dismissed her concerns and
told her that she did not have time to worry about it, so Ms. Britton gave up. Ms. Britton could not call Robin because she
did not have her number. At trial, Ms. Britton testified that during her conversation with Appellant, he did not slur any
of his words and he spoke in coherent sentences. 

Appellant later told Detective Logan that instead of going to bed, he walked to Robins home. When he arrived at 1:30
a.m., Robin was sitting on the porch with a man who quickly left after Appellant said, “Who the f- -k is this?” N.T. Trial
at 380. Appellant argued again with Robin about her seeing anyone else. He punched Robin in the face and stomach, caus-
ing her to fall against the door. When she tried to run, Appellant grabbed her and said he would stop hitting her if she
walked with him. When she resisted, Appellant dragged her toward an empty lot near her home and continued to punch
her as she tried to break free. At that point, Robin screamed for help, yelling, “He’s going to kill me.” N.T. Trial at 383.
Appellant put a hand over Robin’s mouth and continued to drag her.

As they passed a house, Appellant saw a knife lying on a porch. At first, he walked past the house, but then stopped
and punched Robin several more times, temporarily disabling her while he returned to the porch to get the knife. When
Robin attempted to pull herself up off the ground, Appellant pushed her down and stabbed her in the stomach. Then,
Appellant removed Robin’s clothes, wrapped his hands around her neck, and raped her, first vaginally and then anally.
When Robin vomited blood, Appellant wiped her mouth with a rag and continued raping her. When he finished, he turned
her over and stabbed her multiple times in the neck.

Appellant then took Robin’s clothing, the knife, and the bloody rag, and threw them into a sewer on nearby Kelly
Street. He later remarked to Detective Logan that because he had worked as a security guard, he knew not to leave behind
any evidence. He also explained that he left her body naked because “[i]f she wanted to f- -k everybody, now everybody
could see her f- - king body.” N.T. Trial 387.

Appellant called Ms. Britton again at 4:00 a.m. When she asked about Robin, he told her, “Robin Little is no more.”
N.T. Trial at 330. He also told Ms. Britton that he was going to his uncle’s home so that he could establish an alibi, and
that he planned to appear at the PFA hearing as scheduled, knowing that she would not be there.

In his confession to Detective Logan, Appellant never mentioned his phone call with Ms. Britton, but instead indicated
that he immediately went to bed upon returning home. Appellant admitted, however, that when he got up later that morn-
ing, he took the clothes he had been wearing, including a black Steelers’ football shirt, black pants, a black tank top and
black boots, put them in a garbage bag, and threw them into an abandoned house. Appellant then went to court for his
final PFA hearing.

At 9:00 a.m., Appellant appeared in court for the hearing, but when Robin did not appear, the court dismissed the
temporary PFA order. When Appellant returned home, his mother told him that Robin was found dead. He later confessed
to Detective Logan that he tried to act surprised and denied any involvement, but his mother was concerned and insisted
that he go to St. Francis Hospital.

That same morning, Mrs. King was worried when she discovered that Robin was not home. After searching outside and
becoming even more upset, she contacted the police and explained the situation between Robin and Appellant. At approx-
imately 10:00 a.m. an officer arrived at her home to take a report. Mrs. King was still talking to police, at 10:15 a.m., when
the fire station located a block down the street from Mrs. King’s home received a call that a woman’s body was discov-
ered in a nearby backyard. Several firefighters walked to the lot and aw the victim’s naked body lying face-up in the
weeds. When Mrs. King saw the police car and an ambulance arrive, she ran to the vacant lot to find her daughter’s body.
Police later discovered Robin’s clothes in a sewer a few blocks away. Appellant’s clothing was recovered from a vacant
house in a nearby neighborhood.

In the meantime, Appellant took his mother’s advice and went to St. Francis Hospital sometime around noon on
September 10, 1997. As soon as Robin’s body was discovered, homicide detectives began looking for Appellant and
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learned that he was at St. Francis Hospital. The police went to St. Francis’ emergency room, where they were informed
that Appellant was being evaluated and that they could wait for him. When Appellant was released fifteen or twenty min-
utes later, the detectives approached him in the waiting area and asked him if he would accompany them to their office.
Appellant agreed. He drove with detectives to the homicide offices where he made a full statement to Detective Logan
admitting that he raped Robin Little on September 1, 1997, and that he raped her again and murdered her on September
10, 1997. Detective Logan noted that Appellant appeared in full control of his faculties and provided remarkably detailed
account of his turbulent relationship with Robin, as well as a full explanation of how and why he raped her twice and then
murdered her.” Commonwealth v. Mitchell, 902 A.2d 430, 437-440 (2006)

DISCUSSION
In his Amended PCRA Petition, Petitioner has raised numerous claims related to the ineffectiveness of trial and guilt phase

counsel. In support of his claims Petitioner presented the testimony of guilt phase counsel, Leo C. Harper, Esquire, penalty phase
counsel, Kathleen Cribbins, Esquire, appellate counsel, Richard Narvin, Esquire, and Rosalyn Guy-McCorkle, Esquire, who rep-
resented Petitioner related to his arrest for the September 1 rape and assault charges and the PFA proceeding filed against
Petitioner arising therefrom.

Petitioner also presented the testimony of Dr. Lawson Bernstein, Dr. Richard Dudley, Dr. Barry Crown, Dr. Duncan Clark, Dr.
Charles Wetli, and Dr. David Hall. Petitioner also presented the testimony of Sheila Britton, Mary Lou Mitchell, Petitioner’s aunt,
Michael Mitchell, Petitioner’s uncle, Curtis Mitchell, Petitioner’s uncle, DeVaughn Mitchell, Ray Mitchell, Sr., Petitioner’s father,
Louis Harrell, Petitioner’s friend, and Brian Dallas, a friend of Petitioner.

The Commonwealth presented the testimony of Judge Edward Borkowski, the then First Assistant District Attorney who pros-
ecuted the case on behalf of the Commonwealth, Detective Dennis Logan, and Dr. Bruce Wright who conducted an evaluation of
Petitioner on behalf of the Commonwealth for the PCRA hearing.

In order to be entitled to relief on a claim of ineffective assistance of counsel, the PCRA petitioner must plead and prove by a
preponderance of the evidence that (1) the underlying claim has arguable merit; (2) counsel whose effectiveness is at issue did not
have a reasonable basis for his action or inaction; and (3) the PCRA petitioner suffered prejudice as a result of counsel’s action or
inaction. Commonwealth v. Pierce, 527 A.2d 973, 975-976 (1987), Commonwealth v. McGill, 832 A.2d 1014, 1020 (2003). Further, to
establish prejudice, a petitioner must demonstrate that but for the act or omission in question, the outcome of the proceedings
would have been different. Commonwealth v. Rollins, 738 A.2d 435, 441 (1999). In determining whether counsel’s actions or omis-
sions were reasonable, the question is not whether there were other more logical courses of actions which counsel could have pur-
sued, the question is whether counsel’s decisions had any reasonable basis. Commonwealth v. Rios, 920 A.2d 790, 799 (2007) In
addition, a defendant must establish that the ineffectiveness of counsel was the sort which “in the circumstances of the particular
case, so undermined the truth-determining process that no reliable adjudication of guilt or innocence could have taken place.”
Pierce, 786 A.2d at 221–22; Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Where it is clear that a petitioner has failed to
meet any of the three, distinct prongs of the Pierce test, the claim may be disposed of on that basis alone, without a determination
of whether the other two prongs have been met. Commonwealth v. Basemore, 744 A.2d 717, 738 n. 23 (2000).

Claim 1
In his first assignment of error, Petitioner asserts that he is entitled to a new trial and sentencing because jurors were excused

without an adequate inquiry into their ability to impose the death penalty and that trial counsel was ineffective for failing to reha-
bilitate jurors or object to challenges for cause. Further, Petitioner asserts that counsel was ineffective for failing to raise the issue
on direct appeal. Petitioner specifically objects to the voir dire conducted on venirepersons, Mary Ann Denne, Gregory Firaben
and Raymond Opfer. 

The record reflects that Ms. Denne was questioned concerning whether or not she was taking medications and she responded
that she was on hormone replacement therapy prescribed by a doctor, but she did not think that it would impact her ability to serve
as a juror. (Jury Selection, Vol. I., pp. 342-343) She also indicated that she had mitral valve prolapse and was under the care of a
cardiologist. (Jury Selection, Vol. I, p. 344) When questioned as to whether or not the pressures of a homicide and death penalty
case might compromise her medical condition she testified that “I really don’t know.” (Jury Selection, Vol. I, p. 344) When ques-
tioned whether or not she was physically able to attend a lengthy trial she stated, “I hope I am, I really don’t know.” (Jury Selection,
Vol. I, p. 345) Finally, the following exchange took place:

“MR. HARPER: Ma ‘am, do you understand it’s a death penalty case?
MS. DENNE: Yes, I do.
MR. HARPER: Do you have any personal, moral, religious beliefs concerning the death penalty that you think 

would compromise your ability to serve?
MS. DENNE: Yes.
MR. HARPER: Okay. Thank you, ma ‘am.
MS. CRIBBINS: Please don’t talk to anyone about the questions we ask you or your answers or feelings on the death

penalty.” (Jury Selection, Vol. I, p. 346)

Petitioner also objects to counsel’s questioning of venireperson, Gregory Firaben. (Jury Selection, Vol. II, pp. 381-387) During
his questioning the following exchange took place:

“MS. CRIBBINS: If Mr. Mitchell is convicted of first-degree murder, you and your fellow jurors would then have to 
go on and determine the appropriate penalty, either life in prison without parole or death. Do 
understand that?

MR. FIRABEN: Yes.
MS. CRIBBINS: In connection with that, do you feel so strongly against the death penalty for whatever reason, 

philosophical, moral, religious or for any other reason, that you could not or would not vote for it, 
no matter what the evidence was or the instructions on the law from the judge were?

MR. FIRABEN: I don’t know. I don’t necessarily believe in it. I believe there should be ways around it.
MS. CRIBBINS: Would you be able to take that personal belief that you have about the death penalty and set it 

aside during this trial and during the penalty phase and listen to the instructions from the judge 
and simply consider the evidence and apply the law?
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MR. FIRABEN: I don’t know that I could actually say somebody deserves the death penalty, you know, from my 
heart. I don’t know that I actually can do that.

MS. CRIBBINS: What we have is a situation where you’re presented with evidence, and you and your fellow jurors 
discuss it, and you determine what the appropriate penalty is according to the law and according 
to the rules and instructions that the judge gives you.

When you say you don’t know whether you would be able to impose the death penalty, is that 
because of your personal feelings; or is it because you don’t know what the evidence would be that 
you would have to consider?

MR. FIRABEN: Well, I don’t know what the evidence would have to be. Truthfully, I don’t know that I could - - I 
would feel guilty about it, I guess.

MS. CRIBBINS: Okay.
MR. HARPER: Thank you very much, sir.
MR. BORKOWSKI: We don’t have any other questions. We’re going to excuse you from this panel. Please don’t discuss 

your views or the reason we let you off with anybody else; okay?” (Jury Selection, Vol. II, pp. 385-387)

Petitioner also objects to the questioning of venireperson Raymond Opfer. (Jury Selection, Vol. II, pp. 628-633) Mr. Opfer was
questioned as follows:

“MR. BORKOWSKI: Sir, as the judge explained to you this morning, this case may involve two phases, what we call a 
guilt phase, where we come forward with the evidence in the guilt phase, one of the charges being 
criminal homicide.

If you and your fellow jurors find that we’ve proven the Defendant guilty of first-degree murder 
beyond a reasonable doubt, then we would enter into a second phase of the trial, the penalty phase.

Pennsylvania law provides in certain circumstances for the imposition of the death penalty. As a 
member of this jury, you and your fellow jurors would have the duty to deliberate and decide 
whether the punishment should be life imprisonment or death, depending on the circumstances 
that are presented to you at that phase of the trial.

Do you have any personal, moral, religious, philosophical or beliefs from any source whatsoever 
that you believe that would impair or compromise your ability to serve in that phase of the trial?

MR. OPFER: When I first come in here this morning, I answered those questions. I thought I knew what I was 
doing. Once I heard the charges, I’m not really sure where I’m at with that.

I’m not really sure what I could do with it, to be honest with you. Because I’m a church person. I 
have been affiliated with my church for years and years and years. I’m not sure - - I always 
thought I could deal with it.

Now that I’m faced with it, I’m not sure. I’m not lying. I don’t know.
MR. BORKOWSKI: Do you think that faced with the very real possibility of being part of a jury that would impose the 

death penalty, you yourself having to come in open court and vote on that, do you think that you’re 
unable to say with certainty that you could provide either or both sides with a fair input?

MR. OPFER: I’m sorry. I don’t think.
MR. BORKOWSKI: Don’t be sorry or apologetic.
MR. OPFER: I have never been up against this before.
MR. BORKOWSKI: You strike me as a pretty candid and forthright person, so don’t be embarrassed by it. The worst 

thing you could do is tell us what we want to hear, either side. All right. That’s all the questions.” 
(Voir Dire T., pp. 631-633) 

A potential juror may be excluded if he holds views on capital punishment that prevents or substantially impairs that person
from adhering to the trial court’s instructions on the law. Commonwealth v. Lark, 698 A.2d 43, 48 (1997). A juror’s bias need not
be proven with unmistakable clarity. Commonwealth v. Morales, 701 A.2d 516, 525 (1997). In Morales, the Court noted the following:

“During the following colloquy, the first juror challenged by appellant indicated that he was uncertain whether he could
impose the death penalty:

Q: Is there anything about the nature of the crimes charged against these defendants, that is, murder, which would some-
how prevent you from reaching a verdict, if you were selected to serve in this case?
A: Well, the death penalty-
Q: Would you tell me about that, sir?
A: Well, I’m not certain that I could judge someone fair enough to give them the death penalty ...
Q: But you have some doubt about your ability to impose the death penalty; is that correct?
A: Correct.

The uncertainty expressed by this juror was sufficient for the trial court to excuse this juror for cause. See
Commonwealth v. Hardcastle, 519 Pa. 236, 256-57, 546 A.2d 1101, 1111 (1988), cert. denied 493 U.S. 1093, 110 S.Ct. 1169,
107 L.Ed.2d 1072 (1990) (juror’s answer that he did not know whether he could impose death penalty provided trial court
with ample basis to excuse juror for cause)” Commonwealth v. Morales, 701 A.2d 516, 525 (1997)

In the present case, Ms. Denne expressed unequivocally that she had personal, moral or religious beliefs that would “compromise”
her ability to serve as a juror in a death penalty case. In addition, it is also clear that there were concerns about her physical abil-
ity to serve as a juror for an extended trial. Mr. Firaben repeatedly expressed that he didn’t know that he could actually impose a
death penalty and that he “would feel guilty about it.” Mr. Opfer specifically stated that he was a church person and when asked
if he could be fair to both sides, stated, “I don’t think.” 
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As to Ms. Denne, Attorney Cribbins testified at the PCRA hearing as follows:

“Q. I want to ask you something about jury selection. As capital counsel, were you responsible - - did you feel you were
responsible for questions regarding the death penalty with respect to selection of the prospective jurors?
A. Yes.
Q. There was a juror whose name is Mrs. Denne, D-e-n-n-e. I don’t know if we need to go through the transcript. I will
ask you the question and see if you recall.

On Page 346 of the jury selection she was asked a question about the death penalty, would she have any difficulty with it,
and she answered yes, and there were no follow-up questions to that.

Would you agree with me under the Witherspoon line of cases you should have asked some follow-up questions?
A. Yes.” (H. T., pp. 137-138)

However, guilt phase counsel, Leo Harper, also testified as follows:

“Q. And jury selection, now, you said you largely led the jury selection decisions?
A. I did.
Q. Those decisions as far as who was admitted, who was not, those are all based upon your gut reaction as a trial lawyer?
A. Ain’t no science to picking a jury. It is your impressions of the people in that room. My general rule is I want people
who look me square in the eye and are answering my questions and don’t have any prejudice. I am not looking for a
formula of someone who I don’t think is going to be on my side. In this case I recognized going into it there was nobody
going to be on my side. I just wanted people that would hear me.
Q. I think you raise the claim, Mr. Harper, that you were ineffective as far as not death qualifying the jury in that you
didn’t push matters as far as you could to ensure that certain members of the jury weren’t struck for cause. Are you aware
of those claims?
A. I was not aware of those claims, no.
Q. As far as your decisions regarding it, again, that would be in your estimation of what you needed and who you were
looking for?
A. Yes.
Q. That is why you did what you did?
A. Exactly.” H.T., pp. 59-60)

Mr. Harper also testified as follows:

“Q. As far as who stayed on and who got picked, that was your call?
A. Mine and Wayne’s. I would always ask Wayne what was his gut as well as mine. I had the relationship in this trial,
not Ms. Cribbins. I was the one who had spent time with Wayne for months. It was part of my regular practice to go see
Wayne in the jail.” (H.T., p. 63)

It is clear from the review of the record that Ms. Denne was excused based on her responses to questions regarding her phys-
ical ability to serve as a juror as well as her beliefs about the death penalty. The questioning of Mr. Firaben and Mr. Opfer elicited
responses that indicated that they held views on capital punishment that prevented or substantially impaired them from adhering
to the court’s instructions on the law. Their responses were substantially similar to the responses given by the venireperson in
Morales and there is no requirement that exact questions be put to the prospective jurors to determine their position regarding
their ability to follow the law. In addition, Attorney Harper credibly testified that decisions were made, in conjunction with
Petitioner, concerning potential jurors based on criteria other than their responses to questions concerning the death penalty. The
record reflects that Ms. Denne, Mr. Firaben and Mr. Opfer were excused based on the joint decisions of the Commonwealth and
defense counsel. Counsel was not ineffective in relation to the jury selection process and there was no basis to object to the
dismissal of the prospective jurors nor was appellate counsel ineffective for failing to raise the issue on appeal. Further, Petitioner
has failed to demonstrate any prejudice that resulted from the dismissal of any prospective juror.

Claim 2
Petitioner’s second claim is that it was error to deny his claim that his waiver of his Miranda rights related to his confession of

September 10, 1997 was not knowing, voluntary or intelligent and that trial counsel was ineffective for failing to present any
evidence to support the pretrial motion to suppress the confession. Petitioner also asserts that trial counsel was ineffective in fail-
ing to raise reasonable doubt as to the reliability of the confession at trial. Petitioner also asserts that counsel was ineffective in
failing to raise the issue on direct appeal.

Petitioner was incarcerated after his arrest for the assault on Little on September 1 and at the preliminary hearing on
September 9, at which he was represented by Attorney Guy-McCorkle, an agreement was reached that Petitioner would be released
on bail if he agreed to be seen at St. Francis Hospital for a drug and alcohol evaluation. A PFA petition had also been filed against
Petitioner as a result of his assault on Little on September 1, for which a hearing was scheduled on the morning of September 10.
At the conclusion of the preliminary hearing on September 9, Petitioner was released and it is unclear if he actually went to the
hospital. There is no record of any evaluation at the hospital at that time. Petitioner had various interactions with Little on
September 9 which culminated in him killing her in the early morning hours of September 10. After the killing he returned home
and then later that morning went to the PFA hearing that was scheduled for 9:00 a.m. As a result of the fact that Little did not
appear, the temporary PFA was dismissed. (T., pp. 262-263) Petitioner then returned home and then went to St. Francis Hospital,
arriving at approximately 12:00 p.m. where he was evaluated at that time. However, when the police discovered Little’s body,
Detective Logan learned that Petitioner was at St. Francis Hospital and went there to take him into custody and question him. The
Supreme Court summarized Detective Logan’s testimony regarding the interrogation as follows:

“At the homicide office, Detective Logan explained to Appellant that he wanted to speak to him regarding Robin’s
murder. He then escorted Appellant to an interview room and asked whether he needed any food or drink or whether he
needed to use the restroom facilities. Appellant indicated that he did not need anything. Prior to questioning, Detective
Logan again informed Appellant about the purpose of the interview, and began by asking Appellant a series of biograph-
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ical questions. Detective Logan noted that Appellant answered all of the questions in an articulate and responsive
manner. Detective Logan later testified that Appellant did not appear to be under the influence of alcohol and that
Appellant specifically denied being under any such influence. In fact, Appellant explained that he had had only two drinks
the night before and had nothing to do with the killing. Detective Logan then advised Appellant of his Miranda rights. He
read from a pre-printed form and asked Appellant about each paragraph on the form and whether Appellant understood
his constitutional rights. Appellant indicated that he did understand, and after then signed a waiver of his rights.
Appellant then gave a detailed account of the events surrounding Robin’s death. At no time did Appellant ask that the
questioning stop or request an attorney. Detective Logan took detailed notes of the interview, read the notes to Appellant
at the conclusion of his statement, and asked Appellant if he wanted to make any corrections or deletions. Appellant then
signed and dated the notes. Appellant was taken promptly to the Coroner’s Office for a preliminary arraignment. They
arrived at 6:03 p.m. Detective Logan testified that during the time it took for the interview, Appellant appeared to be in
full control of his faculties and spoke plainly. On cross-examination, Detective Logan was asked if Appellant had been in
the psychiatric ward of the hospital, and Detective Logan repeated that when he went to the hospital to find Appellant,
Appellant was in the hospital’s general emergency room where he was seen by a doctor and released. In fact, Detective
Logan said that he questioned Appellant about wanting to be admitted for treatment in the psychiatric ward and Appellant
explained that he never wanted to go the hospital at all, but he did so only at his mother’s insistence.” Commonwealth v.
Mitchell, 902 A.2d 430, 451-52 (2006)

A Motion to Suppress the confession was filed and a hearing was held on September 27, 1999. At that time, counsel indicated
that he was arguing that Petitioner “had been removed from the psychiatric ward and was not capable of giving his valid consent
to being interrogated” and that “trickery was used to obtain the confession.” (Supp. T., p. 36) At the conclusion of Detective Logan’s
testimony no evidence was offered in support of the Motion to Suppress which was denied by the court. (Supp. T., p. 58)

Petitioner now contends that trial counsel was ineffective in failing to present testimony in support of the Motion to Suppress.
In support of his contention, Petitioner asserts that evidence from an expert in juvenile psychiatry and alcoholism should have been
presented to establish that Petitioner was incapable of providing a valid waiver of his Miranda rights. Petitioner presented the
testimony of Dr. Duncan Clark at the PCRA hearing to support that position. (H.T., pp. 287-317). Petitioner also asserts that testi-
mony should have been presented from Attorney Guy-McCorkle who interacted with Petitioner on September 9 and 10 as outlined
above and on September 11 after Petitioner was arrested for Little’s murder. Petitioner also asserts that the testimony of
Petitioner’s friend, Brian Dallas, should have been presented. Dallas heard of Little’s murder and called Petitioner’s home and
learned that Petitioner had been arrested and then went to the police station on September 10 at which time he was allowed to see
Petitioner for approximately eight minutes.

Dr. Clark testified at the PCRA hearing that he examined various records concerning Petitioner, but did not actually examine
Petitioner, and arrived at the conclusion that Petitioner suffered from alcoholism beginning at age 14 and which continued to the
time of his incarceration in 1997. (H.T., p. 390) Dr. Clark found Petitioner also had a history of binge drinking and physical
evidence of alcohol dependence as found on liver and blood tests. (H.T., p. 391) He testified that alcohol intoxication induces
difficulties in forming memory and memory recall (blackouts), which can vary in severity. He testified that despite having black-
outs, an individual may be able to remember events if they are prompted. (H.T., p. 392) In addition, he testified that individuals,
when asked whether or not they have had blackouts, can interpret the question differently which may affect their answers. (H.T.,
p. 392) He also testified that alcohol dependence can affect brain development and cognitive development. (H.T., p. 394) Further,
certain testing such as MRIs and EEGs, such as were conducted on Petitioner in 1999, are intended to show severe or obvious brain
defects or seizure activity, neither of which may be present in an adolescent with alcohol problems. (H.T., p. 394) Dr. Clark testi-
fied that alcohol dependence in teenagers may cause more subtle indicators of structural abnormalities that would not be evident
on an MRI or an EEG. He testified that indicators of cognitive impairment could be a decline in school performance, as was
documented in Petitioner’s case, or in an array of results during neuropsychological testing. (H.T., p. 395) Dr. Clark also testified
that upon his review of the records, he believed he saw evidence of Petitioner suffering from a personality disorder, cluster B,
which is the “emotional or erratic personality disorders that include borderline personality disorder, antisocial and narcissistic
personality disorder.” (H.T., p. 395) He described this as a “good fit” for Petitioner. Dr. Duncan also testified that based on his
review of the records including the Affidavit of Petitioner’s uncle, Curtis Mitchell, the report of Detective Logan and the report of
Dr. Martone of September 11, 1997, he was of the opinion that Petitioner was intoxicated on the night of September 9. (H.T., p. 398)
He further testified that he believed that Petitioner was suffering from alcohol withdraw on September 10, as evidenced by a heart
rate of 104, as documented at St. Francis Medical Center during his evaluation on September 10, and the fact that he was
prescribed, but not given, Ativan, which is a treatment for alcohol withdrawal. Further, relying on the Affidavit of Brian Dallas
that stated that when he observed Petitioner at the police department that Petitioner appeared “out of it, in a daze” and in a “bad
mood” it was his opinion that Petitioner was “more subject to persuading on the afternoon of September 10 than he would have
been at some other time.” (H.T., p. 400) He then testified as follows:

“Q. In your opinion, can that have an impact on a person’s ability to for example, waive their legal rights?
A. I see it as a matter of degree, so it is really not - - in my way of thinking of it, it is not an all or nothing situation, but
I would think a person could be more easily persuaded to waive their legal rights, and it is my view that Mr. Mitchell was
in that state of mind the afternoon of September 10.” (H.T., p. 401)

On cross-examination Dr. Clark testified that he had never given a diagnosis or opinion such as that given at the PCRA hearing
without actually examining the individual. (H.T., p. 404) When questioned concerning the discrepancies in the report of the amount
of alcohol that Petitioner drank on September 9, Dr. Duncan testified that: 

“What I was working out is the possibility that he would have been intoxicated the night before and had a zero blood alcohol
concentration at noon the following day.” (H.T., p. 406) 

In addition, while indicating that withdrawal from the alcohol could “increase the interrogative susceptibility and confusion
during the police interview,” Dr. Duncan did not arrive at any conclusions as to what information, if any, was suggested or provided
to Petitioner. (H.T., pp. 408-409) Finally, with specific reference to his opinion that the consumption of alcohol on September 9, the
withdrawal from the alcohol and sleep deprivation contributed to Petitioner’s being cognitively impaired on September 10,
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Dr. Clark acknowledged that he was “speculating” and could not state to what degree, if any, he was actually cognitively impaired.
(H.T., p. 410) In addition, he gave no opinion as to whether or not any alleged impairment actually affected Petitioner’s ability to
waive his rights or give a voluntary statement. 

Importantly, while Dr. Clark refers to Petitioner’s heart rate of 104 while at St. Francis in the early afternoon of September 10,
he ignores all of the other evidence from the evaluation which contradicts the position that Petitioner was suffering from alcohol
withdrawal or other cognitive impairments which would have prevented him from understanding and waiving his Miranda rights
shortly thereafter. 

The medical records submitted by Petitioner at the time of the evidentiary hearing included Petitioner’s records from
St. Francis Medical Center for September 10, 1997, beginning at approximately 12:00 p.m. (Petitioner’s Evidentiary Hearing
Exhibits, Volume III, Exhibit 41) At that time, it was noted that he was being evaluated for alcohol abuse. At 12:00 p.m. his breath-
alyzer reading was .000. He was noted to have no medical problems and his “physical status” was “stable.” His “level of conscious-
ness” was noted as “alert” and his “impulse control” was noted as “good.” It was recorded that his “behavior/affect” was “cooper-
ative” and he was noted as neither being suicidal or homicidal. The Chief Complaint and History of Present Illness includes the
following statement: “Reports HX of blackouts. Reports last blackout ten months ago. PT denies any current withdrawal.” This
portion of the record also states: “Reports current symptoms as sadness, irritability, broken sleep, unable to fall asleep, and
decreased appetite. PT denied S/H ideation and hallucinations.” The Psychiatric Evaluation and Mental Status exam states his
“appearance” was noted as “appropriate,” his “behavior” was “calm and cooperative,” his “speech” was “normal in tone, rate and
volume”, his affect was “constricted and mood congruent’” his “content of speech and thought” was recorded as “normal thought
process” and his “perception” was noted “no distortion”. His neurologic examination indicated that his cranial nerves were
“intact” and deep tendon reflexes were “ 2+” and his “coordination” was “normal.” He was found to be “physically stable.” The
record further reflects on the Emergency Continuation sheet that he was discharged to police custody and “family members left
with police officers as pt. was being taken from department.” 

This evidence confirms the credible testimony of Detective Logan at the PCRA hearing that when he picked Petitioner up at the
hospital at 1:54 p.m. and read him his Miranda rights at 2:03 p.m. that Petitioner was capable of understanding and waiving his
rights. Detective Logan testified:

Q. When you took the statement from Mr. Mitchell, what was his physical condition? What do you recall?
A. He was polite, he was well aware of his surroundings that I could tell. His manner of walk was correct. He showed
no signs of red eyes, blurry eyes, he had no slurred speech, so everything that I observed about Mr. Mitchell gave me the
impression that he was of sound mind and body. (H.T. pp. 344-345)

Based on a review of the evidence at trial, as well as the testimony presented at the suppression hearing, there is no basis to
find that counsel was ineffective in failing to present the evidence suggested by Petitioner. Dr. Clark’s opinion that Petitioner was
suffering from the effects of alcohol withdrawal or other cognitive defects at the time he was given his Miranda rights on
September 10 was legally insufficient as he acknowledged that it was speculation and was clearly not rendered to a reasonable
degree of medical certainty. In addition, his testimony was neither credible nor persuasive. His general testimony concerning the
possible effects of alcohol on a juvenile ignored the findings made at St. Francis Hospital during a detailed examination of
Petitioner shortly before he was taken into custody and given the Miranda rights. Dr. Clark refers to a single entry at 12:00 p.m.
that Petitioner had a pulse of 104 but offers no explanation as to how the other findings during the examination as set forth above
comport with his opinion. In fact, the evidence supports the testimony of Detective Logan at trial and at the PCRA hearing. 

Petitioner also asserts that the testimony of Attorney Roslyn Guy-McCorkle should have been presented at the suppression
hearing to support the position that Petitioner did not voluntarily waive his Miranda rights. She testified that she represented
Petitioner at a preliminary hearing for the September 1 rape charge; at the PFA on September 10 hearing; and, met with him
during a jail visit after his arrest on the murder charge. (H.T., pp. 98-99) During the jail visit she met with him on the Mental Health
Unit to inform him that she would not be representing him in the homicide case and she testified that: 

“He didn’t really react as to me - - I don’t think he understood that I wasn’t going to be there anymore. It was as “if we
were friends and then — his responses were non-responsive.” (H.T., p. 102) 

She testified that she was uncomfortable because when she interacted with him in the jail stating: 

“he didn’t seem to understand what I was talking about. He seemed delusional. It seemed like he had a fixation on me,
and he wasn’t helping me to help him, and at times I felt like I was talking to him but he was talking to somebody else
that was in the room.” (H.T., p. 98) 

She described him on the morning of September 10 at the PFA hearing as “tired” and that he “didn’t really say much that day.”
(T.T., Vol. II, p. 456) 

In its opinion, the Supreme Court noted the following regarding the testimony of Attorney Guy:

“Although Attorney Guy–McCorkle’s testimony was relevant in that it tended to contradict the testimony of Detective
Logan and Ms. Britton, her contact with Appellant was limited, her description of his behavior was vague, and she merely
offered her lay opinion of Appellant’s demeanor during her three encounters with him around the time of the murder.
Moreover her testimony is dubious considering that she was willing to have him sign an acknowledgement that he fully
understood the nature of the proceeding and his rights at the September 9 preliminary hearing. Thus, Attorney
Guy–McCorkle’s lay testimony hardly qualifies as “extensive psychiatric testimony” establishing that at the time of the
murder Appellant suffered from any mental disorder that prevented him from formulating the specific intent to kill.
Mitchell, supra at 446.” 

The analysis of Attorney Guy-McCorkle’s testimony as noted by the Supreme Court above is equally applicable to the present issue.
Her testimony at the PCRA hearing, which was consistent with her trial testimony, does not support the contention that Petitioner
was not able to give a valid waiver of his Miranda rights and counsel was not ineffective for failing to present this evidence nor
was Petitioner prejudiced by the failure to present it. 

Petitioner also contends that testimony from his friend, Brian Dallas, should have been presented concerning his observations
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of Petitioner while at the police station on the afternoon of September 10. Mr. Dallas, who first met Petitioner while they were in
college together, testified that he saw a news story on television concerning Little’s death and he called Petitioner’s phone number
and spoke to someone who told him that Petitioner had been arrested. He immediately went to the police station where he was
allowed to see Petition in the interrogation room. He described Petitioner as having bloodshot eyes at 5 o’clock in the afternoon
and that he “looked out of it pretty much.” He stated:

“he was, like, I believe I f—ked up. I was like, what do you mean? And then he just went into this daze, just went into this
- - he just put his hands in his head and he was sobbing, he was crying, he was weeping. He was a wreck pretty much.”
(H.T., p. 545) 

He also testified that he hugged Petitioner and that he thought he smelled alcohol. (H.T., p. 545) The visit with Petitioner lasted
eight minutes. (H.T., p. 549) 

The testimony of Mr. Dallas as it relates to the issue of Petitioner’s ability to waive his Miranda rights is neither credible nor
persuasive. Mr. Dallas observed Petitioner for a period of approximately eight minutes during which he noted that Petitioner was
“a wreck pretty much,” an observation that is, under the circumstances, hardly unexpected yet sheds little light on Petitioner’s
mental capacity to appreciate his rights. In addition, Mr. Dallas’ testimony that he believed that he smelled alcohol on Petitioner
is apparently contradicted by the medical examination of Petitioner made earlier at the hospital, which makes no reference to an
odor of alcohol from Petitioner, a finding that would be expected to appear given the nature of the evaluation being made. 

The lay testimony of Attorney McCorkle or Petitioner’s friend, Brian Dallas, would not overcome the reported findings in the
medical records or the credible testimony of Detective Logan that Petitioner was not suffering under the effects of alcohol with-
drawal or otherwise cognitively impaired such that he was unable to knowingly and intelligently waive his Miranda rights. It is
also clear that Petitioner was fully aware of the process of being advised of and waiving his Miranda rights as he had done so only
eight days earlier when he gave a detailed statement to police on September 2, 1997 subsequent to his arrest for the September 1
rape and assault of Little. (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 33)

The determination of whether a defendant has validly waived his rights depends upon a two-prong analysis: (1) whether the
waiver was voluntary, in the sense that the defendant’s waiver was not the end result of governmental pressure, and (2) whether
the waiver was knowing and intelligent in the sense that it was made with full comprehension of both the nature of the rights being
abandoned and the consequences of that choice. Commonwealth v. Logan, 549 A.2d 531, 537 (1988) There is no evidence that counsel
was ineffective in failing to present the evidence offered to support the motion to suppress or that the failure to present any such
evidence prejudiced Petitioner and therefore this claim was appropriately denied.

Petitioner also asserts that testimony from a forensic pathologist should have been presented at the time of the suppression
motion or at trial in order to point out inconsistencies between Petitioner’s confession and evidence obtained from Little’s body
and at the crime scene. Specifically, Petitioner asserts that the lab report showed that there was no seminal material from a rectal
swab taken from Little’s body and the examination of Petitioner’s clothing showed no blood or blood stains. (Petitioner’s
Evidentiary Hearing Exhibits, Vol. 1, Ex. 35). In addition, the autopsy report indicated that the vagina, perineum and the anus did
not show any recent injury. (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 34). 

At the PCRA hearing Petitioner presented the testimony of Dr. Charles Wetli, a forensic pathologist. (H.T. pp. 489-500) Dr. Wetli
testified that based on his review of the records he noted that Petitioner told Detective Logan that when he raped the victim, he
ejaculated into her rectum, however, the report of the swab tube identified as being a rectal swabbing was negative for seminal
fluid in the anal or rectal area. (H.T., p. 493) He also testified that if Petitioner had ejaculated into the victim’s rectum during the
rape sperm may not be found but seminal fluid would remain. (H.T., p. 494) Further, although sperm was found inside the vagina,
there was insufficient evidence to obtain DNA which would indicate that it was not fresh ejaculate and that it had been deposited
hours before. (H.T., p. 494) He further testified that there was no evidence of injuries to the vaginal or rectal area and there was
no evidence of sexual assault. 

Dr. Wetli further testified that blood splatters were found on the wall approximately ten feet away from the victim’s body. When
asked if finding blood on a wall ten feet away from the body would indicate that the person doing the stabbing would have blood
on his clothing, Dr. Wetli testified:

“Most likely they would. In this particular case, the injuries did not injure or sever any major vessels and that most of the
bleeding would have been superficial and, therefore, the absence of blood on the actor’s clothing would not tell you very
much. Only the presence of blood on the clothing would tell you something. (H.T., pp. 495- 496) 

Petitioner asserts that this testimony indicates that Petitioner’s confession was so inherently unreliable and contradictory that it
should not be admissible or is evidence that the confession was coerced. In Commonwealth v. Philistin, 53 A.2d 1 (2012) the
Supreme Court stated:

“In deciding whether appellant’s confessions were involuntary, we decide “ ‘not whether the defendant would have
confessed without interrogation, but whether the interrogation was so manipulative or coercive that it deprived the defen-
dant of his ability to make a free and unconstrained decision to confess.’ ” Commonwealth v. Templin, 568 Pa. 306, 795
A.2d 959, 966 (2002) (quoting Commonwealth v. Nester, 551 Pa. 157, 709 A.2d 879, 882 (1998)). While appellant can show
his clothes were confiscated, he does not show he was not provided replacement clothes; thus, he cannot prove he was
naked during the interrogation. Further, trivial inconsistencies between the confession and other evidence do not prove
the confession was coerced. The record thus supports the PCRA court’s finding that the confession was voluntary.
Accordingly, trial counsel was not ineffective for failing to raise this meritless claim. Further, as trial counsel was not inef-
fective, appellant’s claim of appellate counsel’s ineffectiveness fails. Commonwealth v. Philistin, 53 A.3d 1, 15 (2012)

At trial the Commonwealth presented the testimony of Dr. Gary Sutkin who examined Little at Magee Women’s Hospital on
September 2, 1997 after she was assaulted by Petitioner at his place of employment. (T., pp. 90-92) Dr. Sutkin testified regarding
his examination of Little as follows:

Q. Did you find any injuries internally in terms of her vulva, hymen, vagina, cervix, uterus or rectum?
A. No, I did not.
Q. In terms of forced penetration of the area or those areas, what factors impact on the presence or absence of injury?



page 484 volume 161   no.  23

A. It’s really hard to say when you’re looking for injury inside the vagina and the surrounding tissues. I mean, the penis
itself is generally a soft tissue; and the vagina is a tube that’s a soft tissue. When they meet each other, it’s actually very
rare that injury or abrasion will occur. You know, in most of the cases that I have seen in which there has been injury to
those tissues, it’s been because of something else than a penis injuring those tissues.
Q. With the presence or absence of perhaps a condom or a lubricant be a factor?
A. Certainly. Because a condom, if it had a lubricant on it, would definitely make it easier and make there be less a
chance of trauma to those tissues. (T., pp. 100-101)

Considering the testimony of Dr. Wetli and Dr. Sutkin, there is no evidence of inconsistencies that would lead to the conclusion
that Petitioner’s confession was involuntary or coerced. In addition, consideration must be given to the details provided by
Petitioner in the confession, including: details of the history of his relationship with Little; details of the events leading up to the
September 1, rape and assault; details of all the events leading up to the murder; details concerning the disposal of Little’s clothes
in a sewer and his clothes in an abandoned house;2 details about the PFA hearing, including the room number of the hearing; and,
details about going to St. Francis hospital after the murder as well as his history of treatment in St. Francis in 1992. 

There is nothing in the record to support the contention that trial counsel was ineffective in failing to present any of the
evidence as suggested by Petitioner. The evidence offered by Petitioner does not demonstrate or support the conclusion that
Petitioner’s confession was involuntary or coerced. There is no evidence to find that Petitioner suffered any prejudice as a result
of the failure to present testimony and evidence as offered at the PCRA hearing.

Petitioner also argues that trial counsel was ineffective by failing to present the evidence during trial to attack or undermine
the confession. Initially it should be noted that the record establishes that trial counsel vigorously cross-examined Detective Logan
concerning the confession. (T., pp. 406-423) This included Detective Logan’s failure to have Petitioner’s confession recorded on
tape or in some other manner. (T.,p. 410) Counsel questioned Detective Logan extensively concerning his failure to have petitioner
read and sign the typewritten notes of the confession. (T., p. 417) Counsel also raised the issue of whether or not he was prompt-
ing Petitioner’s responses based on other information that Detective Logan had received. (T., p. 422) Counsel was not ineffective
in failing to attack the accuracy of the confession. Attorney Harper credibly testified that he did not believe that based on the
evidence that it was likely that the confession would be suppressed and did not want to dedicate resources on obtaining experts to
support the motion. (T., p. 36) Counsel was not ineffective in adopting this strategy and Petitioner has failed to establish that he
suffered any prejudice as a result thereof. 

Claim 3
Petitioner next alleges that trial counsel was ineffective in advising him to plead guilty to the felony rape and IDSI charges aris-

ing out of the September 10 murder. Petitioner asserts that counsel was ineffective because if Petitioner was then found guilty of
first-degree murder there would be at least one aggravating circumstance found under the death sentencing procedures, that is
the aggravating circumstance defined in 42 Pa.C.S.A. §9711(d)(6) “The defendant committed a killing while in the perpetration of
a felony.” Petitioner further asserts that pursuant to §9711(c)(iv) he would then be potentially subject to the death penalty if no
mitigating circumstances were found. §9711(c)(iv) provides that:

“the verdict must be a sentence of death if the jury unanimously finds at least one aggravating circumstance specified in
subsection (d) and no mitigating circumstance or if the jury unanimously finds one or more aggravating circumstances
which outweigh any mitigating circumstances. The verdict must be a sentence of life imprisonment in all other cases.”
42 Pa.C.S.A. §9711(c)(iv)

Petitioner asserts that trial counsel should have contested the rape and IDSI charges, despite Petitioner’s confession based on
the alleged discrepancies between Petitioner’s confession and the physical evidence, or lack thereof, as outlined above. Petitioner
also contends that counsel was ineffective in advising him to enter into the plea by incorrectly informing Petitioner that if he pled
to the rape and IDSI charges the evidence concerning these charges would not be presented to the jury and, in addition, could not
be used as an aggravating circumstance during the penalty phase of the case.

In this case the jury found the aggravating circumstances that Petitioner not only committed a killing while in the perpetration
of a felony, §9711(d)(6), but also found that at the time of the killing Petitioner was subject to a PFA order restricting his contact
with the victim when he killed her, §9711(d)(18). The jury also found no mitigating circumstances under §9711 (e). Therefore, as
a result of the fact at least one aggravating circumstance was found and no mitigating circumstances were found the death
sentence was required pursuant to §9711(d)(1)(iv). 

At the PCRA hearing, Petitioner presented the testimony of Attorney Harper who testified that that he practiced predominately
criminal law and had served as an Assistant District Attorney for two and a half years in Allegheny County and then worked as the
Second Assistant Public Defender in Erie County before returning to private practice in Pittsburgh. Prior to Petitioner’s case he
had been involved in two other capital cases (H.T., p. 4) Attorney Harper testified that upon interviewing Petitioner he believed
that Petitioner had difficulties in his cognitive process and immediately considered the possibility of a diminished capacity defense
and therefore obtained the appointment of Dr. Lawson Bernstein to review the medical records. Upon Dr. Bernstein’s review of the
records, Dr. Bernstein indicated that he believed that Petitioner was incapable of forming a specific intent to kill on that evening.
(H.T., p. 12) Attorney Harper also apparently briefly considered the possibility of an involuntary manslaughter defense based on
the contention that Petitioner killed Little while acting under a sudden and intense passion resulting from a serious provocation by
Little, namely that she ridiculed him about her relationships with another man. However, Attorney Harper testified that in order
to pursue that defense he believed that he would have to have Petitioner testify, which he did not believe he should do. (H.T., p. 62)
He also testified that the Commonwealth refused to accept a plea to first degree murder in exchange for a life sentence. (H.T., p. 14)

At the PCRA hearing Attorney Harper testified specifically concerning his strategy related to the plea in this case as follows:

“Q. Mr. Harper, prior to the trial in this case, you advised Mr. Mitchell to enter a plea to two felonies that were part of
the homicide case? In other words, there was a rape charge and IDSI charge; is that right?
A. I did.
Q. So you advised him to enter a guilty plea as to those two charges, but proceed to trial in the homicide?
A. I did.
Q. And did you do that in hopes that the details of the facts regarding those crimes would not be presented to the jury?
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A. I hoped that we could minimize the amount of evidence and data coming out about those particular crimes so that
the jury would not be overwhelmed by those facts.
Q. But those facts did in fact come out to the jury?
A. Mr. Borkowski was very good in this trial. I have told the world that he whipped my tail.
Q. So the answer is, yes, they did come out?
A. Yes, they did.
Q. Now, your theory in the case was one of diminished capacity, so your goal was to get third degree?
A. No, my goal was murder one. It never deviated. Perhaps try to get it in, slide it in as a murder two, but it never devi-
ated. I did not see this case as a murder three even with the diminished capacity. I didn’t think the jury was going to go
that far. 
Q. I’m confused. So you were seeking a murder one conviction for your client?
A. I was trying to set some things up. My sole goal in that trial was to save his life, no other goals.” (H.T., pp. 29-31)

Attorney Harper also testified: 

“A. I was doing everything I could do to keep a lot of the facts about these rapes out and concentrate the facts of the trial
on the homicide.
Q. The purpose behind that would have been what, Mr. Harper?
A. I viewed the facts of the rape as particularly prejudicial in this matter, more prejudicial than the fact that he killed her.
Q. Why would that be?
A. I think they brought another color and more passion into the case than just the simple death of killing his wife.
Q. So your purpose would be then to - -again, pleading the other rape charges in theory is to minimize his exposure and
the jury’s exposure to the rape charges, taking away that darker element of the case?
A. That was my hope. I was hoping I would seduce my adversary to concentrate on the ball and not concentrate on the
ugly facts.
Q. And that is a theory you would have put to the jury, that you are trying to keep the jury’s mind away from the rape,
away from the horrible things he did, and only focus on the murder itself? Not that the murder wasn’t horrible, but not
focusing on the other horrible parts?
A. I thought the other facts were uglier than the murder itself.” (H T., pp. 46-47) (Emphasis added)

In fact, Petitioner’s counsel’s strategy to minimize the impact of testimony concerning the rape was also evidenced in his argu-
ment before the court on the Motion to Sever. Counsel clearly did not want to the jury to hear evidence regarding the rape of
September 1. Attorney Harper stated the following in arguing the Motion to Sever: 

“May it please the Court, there will be no defense to the rape cases in this trial. So in terms of the necessity of proving
the elements in terms of the motive, etcetera, etcetera, coming in under the insanity defense only goes to mitigation of
the homicide. It does not go the rape.

So, therefore, it is a nonissue in this matter. Mr. Borkowski is just trying to bootstrap all these bad acts in to prejudice and
poison the jury.” (Motions, Suppression, Jury Selection and Plea T., p. 73) (Emphasis added)

Attorney Harper also testified as follows concerning his discussions with Petitioner regarding the decision to enter his plea as follows:

“Q. I’m backtracking a little bit. As far as that plea goes, again, now, that was Mr. Mitchell’s decision voluntarily? You
didn’t force him to take that plea?
A. I advised him to take the plea, but ultimately that decision was both of yours. I don’t force clients to enter pleas.
Never have, never will. One of the reasons I became a defense lawyer after being a prosecutor - - and I enjoyed being a
prosecutor - - is I got tired of watching people tell their clients what to do with their lives. I treat my clients as men capa-
ble of making decisions about their own lives.
Q. So Mr. Mitchell would have had some input in these decisions?
A. Yes.” (H.T., p. 48)

There was no testimony at the PCRA hearing that Petitioner was advised by Attorney Harper that if Petitioner entered into the
plea that absolutely no evidence of the rape or IDSI would be presented to the jury during the guilt or penalty phases of the case.
As discussed below, after his conviction Petitioner filed a Motion to Withdraw Guilty Plea asserting that he was innocent of the
rape and ISDI charges and that he only entered into a plea because trial counsel had advised him that by doing so evidence of the
rape and ISDI would not come out during the guilt or penalty phase of the case.

A review of the guilty plea transcript on the charges conducted on October 1, 1999, indicates that the Court reviewed with
Petitioner the charges to which he was entering a plea which included rape, IDSI and unlawful restraint. (T, pp. 3-4) Petitioner
acknowledged that he clearly understood the charges against him and the possible penalties. (T., p. 5) The Commonwealth then
recited in open court and in the presence of Petitioner the factual summary related to the plea, which included the following: 

“You said that he pushed her back to the ground, and then he stabbed her in the stomach and chest area. At that point
in time the Defendant said that the victim fell back to the ground, but she was still moving around. At that point in time
you started to take off her clothes; and after you removed all of her clothes, he said that he raped her. He said he started
out with regular sex; and then he turned her over and, using his words, “f - - ked her in the ass.” He was asked if he ejac-
ulated, if he came in her butt; and he said that he had. He went on to describe that while he was raping her, he had his
hands around her neck and he had his body weight on her and her throat. He said at that time he weighed about 240. He
said he had both hands around her neck, and this was taking place as part of the rape.” (T., pp. 12-13)

After confirming that Petitioner executed the guilty plea colloquy form and that Petitioner understood the plea the trial court
accepted the plea. The record reflects the following:

“THE COURT: Let the record reflect the Defendant has been in pretrial incarceration, hopefully where he could 
not have had any drugs or alcohol that might affect his making a knowingly and intelligent plea.
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All right. Let me approve this written colloquy form. I order it made part of the record of the case, 
and in view of his - - let me ask one final question.

Why are you pleading guilty to these charges?
MR. HARPER: Did you do it?
THE DEFENDANT: Yes.
MR. HARPER: Is that why you’re entering a plea of guilty?
THE DEFENDANT: Yes.
MR. HARPER: Say it to the Court.
THE DEFENDANT: I admit that I committed these crimes. I’m admitting it.
THE COURT: In view of the Defendant’s expressed admission of guilt, his having executed a written guilty plea 

colloquy form, which supplementary questions were asked by the Court, there being a factual 
basis for these charges, as laid out by Mr. Borkowski in his summary, I accept the Defendant’s plea
to these charges.

The Court will defer imposition of sentence until after the trial on the other charges; and I will 
order a presentence report, too, in the meantime.” (T., pp. 19-20)

In addition, Mr. Borkowski stated:

“MR. HARPER: You already have extensive ones in your file.
THE COURT: Okay. Recent?
MR. HARPER: The last one was 8-18-97.
THE COURT: All right.
MR. BORKOWSKI: So we’re clear - - I’m sure Mr. Harper would not try to do this.

We understand, of course, although we’re seeking a verdict of first-degree murder, that the jury 
will probably also be instructed in terms of second-degree murder, felony murder, a murder com-
mitted during the course of a rape, that no jeopardy attaches to the homicide of second degree by 
virtue of his plea; and you accept that notion; is that correct?

MR. HARPER: I accept the notion.
THE COURT: Right. Furthermore, that the jury will not only hear the evidence pertaining to the underlying 

felonies but will receive an instruction from the Court as to what those crimes are, just as if they 
were being instructed to determine guilt or innocence on those charges because they’re going to 
have to know what they are in order to determine whether the underlying felony existed. It’s an 
element of second degree.” (T., pp. 20-21)

The record cited above supports the position that Petitioner was aware that evidence regarding the rape and IDSI would be heard
by the jury. In addition, Attorney Harper’s testimony regarding his strategy that he attempted to minimize the jury’s exposure to
the evidence regarding the rape is credible. He testified regarding his strategy that:

“I was focusing totally on getting the jury not to try to hate Wayne, to try to see him has (sic) a human being, to try to see
that with his disability, he was not cognizant: I did not want to spend a lot of time with the details of dealing with the rape
because I thought they would make him more dislikable.” (H.T., pp. 35-36)

The record establishes that Attorney’s Harper strategy was not designed to completely prevent the admission of the evidence
regarding the rape and the IDSI during the guilty and penalty phases of the case but was an attempt to minimize it. It was also
noted that the strategy allowed counsel to argue to the jury that Petitioner was willing to accept responsibility for some of his
actions. The trial court found in its decision denying the Motion to Withdraw the Guilty Plea that the guilty plea was just such a
tactic. The Supreme Court noted in its opinion that:

“At trial for the September 1 rape and the murder, defense counsel argued to the jury during his closing that Appellant
was willing to admit his guilt and take responsibility for the crimes for which he was culpable. The defense specifically
argued:

Ladies and gentlemen, one of the reasons this case will come down to one crime for your consideration is Wayne Mitchell
had admitted his culpability to everything else in this case.

He’s acknowledged responsibility. In the one case he has entered a plea of guilty, and in the other case you heard his
confession.

The question for you is one, one singular question. Did he have the kind of mind that could form a willful, deliberate and
premeditated design to kill? It’s just that simple.
N.T. Trial at 629.

Despite this advocacy, at a December 8, 1999 sentencing hearing, Appellant made an oral motion to withdraw his guilty
plea to the September 10 rape incident to the murder. Faced with this request, the trial court deferred sentencing, and
ordered that a written motion be filed. Appellant filed the written motion on December 17, 1999. The trial court denied
the motion without hearing argument in an order dated February 2, 2000.

On February 10, 2000, just prior to pronouncing sentence on the September 10 rape and related charges to which
Appellant had pled guilty, the trial court addressed the motion to withdraw and said:

The Court, of course, is very familiar with [Appellant]. He was tried before this Court on criminal homicide counts.
Originally, this case, as we know, was joined for trial. [Appellant] sought to have the matter severed.

He entered a plea prior to this case [sic] prior to trial. It was the finding of the Court that was done largely for strategic
purposes. His counsel tried to benefit from the severance in [Appellant]’s plea by arguing to the jury that there was some
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remorse on his part because he had taken full responsibility for the rape and tried to use that to show that why would one
plead guilty and accept responsibility for a crime and then deny the other one. He tried to show that.

Of course, the jury did not accept that, but it was for that reason the Court felt that [Appellant] should not properly be
permitted to withdraw his plea.”
N.T. Sentencing, 2/10/00, at 3–4. Mitchell, supra at 65-66.

Attorney Harper was faced with fashioning a defense strategy in light of the very compelling evidence against Petitioner.
Petitioner gave detailed confessions to both the September 1 and September 10 crimes and had written letters to a friend after the
murder that indicated that Little “deserved what she got.”3 Petitioner was subject to a PFA order at the time that he killed his wife
on September 10 and then later that morning went to the PFA hearing pretending that he was unaware that he had murdered her
only hours before, resulting in the PFA hearing being dismissed. His description of the murder was detailed and graphic and
demonstrated that he went to lengths to hide the evidence of the crime. His letters, as noted above, demonstrated not only a
complete lack of remorse for his crimes but also expressed disdain for the victim and what she endured and further expressed the
belief that “death was too good for her.” In addition, it is clear that upon a conviction of first degree murder, Petitioner would be
found to be subject to at least one undisputed aggravating circumstance, that is, that he was subject to a PFA order protecting Little
at the time he killed her. Therefore, to argue that Petitioner was placed in jeopardy of the death penalty solely as a result of the
plea which Attorney Harper recommended is meritless.

Attorney Harper credibly testified that he believed that the diminished capacity defense was a viable defense. He obtained a
psychiatric expert who, upon review of the records, rendered the opinion that Petitioner’s social, medical and psychiatric history
and records supported a diminished capacity defense. However, Attorney Harper also acknowledged that a diminished capacity
defense may not be successful. Consequently, Attorney Harper was left with various choices including pleading to all of the charges
and defending only in the penalty phase, hoping to establish mitigating circumstances; pleading not guilty to all of the charges and
allowing the jury to hear and consider all of the evidence related to all of the charges; or, pleading to some of the charges in an
attempt to minimize the evidence being presented and still pursue a diminished capacity defense to avoid a first degree murder
conviction. The fact that Attorney Cribbins may not have agreed with the strategy does not, in and of itself, render counsel’s strat-
egy ineffective assistance of counsel any more so than if some alternate strategy had likewise proved unsuccessful. The fact that
the strategy as adopted was unsuccessful in avoiding the imposition of the death penalty does not indicate that counsel did not have
a reasonable basis for his actions or was ineffective even if there were other options available. Commonwealth v. Steele, 961 A.2d
786 (2008) 

Claim 4
Petitioner next alleges that it was error to deny Petitioner’s claim that he was deprived of his constitutional right to conflict free

counsel at the hearing on his Motion to Vacate a Guilty Plea. This claim was not originally raised in Petitioner’s Amended PCRA
Petition which initially included 13 claims or any of the amendments filed to the claims filed after the PCRA Hearing. There was
no testimony or evidence developed at the PCRA hearing regarding the issue of conflict free counsel at Petitioner’s Motion to
Vacate a Guilty Plea.

The record reflects that Petitioner filed a Petition to Withdraw his Guilty Plea prior to sentencing and a hearing was held on
January 7, 2000. Petitioner, represented by his guilt phase counsel, Attorney Cribbins, stated that:

“Our allegations are that his plea was not knowing, intelligent or voluntary and his counsel was ineffective, and he
didn’t comprehend the effect that his plea on, among other things, the issue of the aggravating factors and the admission
of evidence . . .” (T., p. 2)

At the hearing, Petitioner testified that he had conversations with Attorney Harper who told him that “if I took the guilty plea
that it would make those charges a separate case, and those charges wouldn’t be brought up with the homicide trial” which would
exclude any evidence of the rape, IDSI and unlawful restraint charges which were attached to the homicide. (T., p. 4) Petitioner
also testified that it was his understanding that by entering a guilty plea to those charges they could not be used as aggravating
circumstances in the penalty phase of the trial. (T., p. 4) Petitioner also claimed that he did not commit the rape and that although
his admission to the rape is contained in his confession to Detective Logan, he claimed that he only informed Detective Logan that
he had consensual sex with the victim earlier on September 9. (T., pp. 6-8) Petitioner also testified that he only acknowledged that
he was guilty on the record during the guilty plea colloquy because of counsel’s representation that evidence of the charges would
not be heard by the jury. Petitioner acknowledged that during the course of the trial he heard evidence of the rape being entered
and testified that he raised the issue with trial counsel who told him that “he knew what he was doing.” (T., p. 10) He also acknowl-
edged that guilt phase counsel was present during the trial. When questioned, Petitioner testified that when he heard evidence of
the rape being entered during the trial and during the penalty phase he questioned penalty phase counsel concerning it. (T., p. 11).
Attorney Cribbins then objected, stating that she was not trial counsel and that Attorney Harper was in charge of the trial strategy.
(T., p. 11) When the Assistant District Attorney, after additional questioning, indicated that it may be necessary to call Attorney
Cribbins to determine whether Petitioner did, in fact, question the entry of the evidence at the guilt phase, the Court directed counsel
to proceed. (T., p. 13) Finally, when it was noted that Attorney Harper was not called to testify, Attorney Cribbins noted that
Attorney Harper’s testimony “in all probability would have been cumulative.” (T., p. 14) As noted above, the trial court denied the
motion to withdraw the guilty plea finding that Petitioner had attempted use the guilty plea to his tactical advantage during the
course of the trial. Petitioner now claims that he was deprived of his constitutional right to conflict free counsel at the hearing on
his Motion to Vacate Guilty Plea. 

There is no evidence that there was any conflict between Attorney Cribbins and Petitioner related to this issue. Petitioner
alleged that it was Attorney Harper who had advised him to enter a guilty plea and advised him concerning the effect of the
guilty plea during the guilt or penalty phases of the trial. Attorney Cribbins, in her objection, echoed Attorney Harper’s testi-
mony at the PCRA hearing that he was in charge of trial strategy. Petitioner testified that he had discussed the issue of the
admission of evidence during the penalty phase with Attorney Cribbins and Attorney Cribbins never contradicted that testimony.
Neither was there any testimony from Attorney Harper that contradicted Petitioner’s testimony at the hearing to withdraw his
plea. The trial court denied the motion based on its finding that counsel had made a tactical decision to try to minimize the jury’s
exposure to the evidence concerning the rape and the IDSI and to convey to the jury that Petitioner was willing to accept respon-
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sibility for some of his actions. The trial court did not deny the motion based on its resolution of any conflicting testimony or
allegations between Petitioner and his counsel. There is no basis for a claim that was denied a constitutional right to conflict
free counsel nor is there any evidence that Petitioner was prejudiced by any conduct of counsel related to his Petition to
Withdraw his guilty plea.

Claim 5
Petitioner next asserts it was error to deny his claim that his attorney at post-trial motions and on direct appeal was ineffective

at both stages where counsel made decisions based on an incomplete record, resulting in the claim being found waived. As noted
in regard to Claim 4 above, this issue was not raised in Petitioner’s Amended PCRA Petition or his amendments to the PCRA peti-
tion filed after the hearing in this matter. This claim, however, apparently involves Petitioner’s assertion that the Pennsylvania
Supreme Court declined to review his assertion that the trial court erred in denying his motion to withdraw his guilty plea because
the issue was not raised in the 1925(b) statement file by appellate counsel. In its decision in this case, the Supreme Court stated as
follows:

“Appellant initially declined to assert his appellate rights and therefore did not file a Rule 1925(b) statement of
matters complained of on appeal. Later, when Appellant changed his mind and we remanded for him to file a new Rule
1925(b) statement, he again did not include a claim that the trial court erred in denying his motion to withdraw. Thus, the
trial court has never addressed this issue. Appellant now claims for the first time on appeal, that the trial court erred in
denying his motion to withdraw. Under these circumstances, Appellant is constrained to and does admit waiver of this
issue. See Commonwealth v. Castillo, 585 Pa. 395, 888 A.2d 775, 780 (2005) (affirming a bright-line rule that in order to
preserve claims for appellate review, appellants must comply whenever ordered to file a Pa.R.A.P.1925 statement and any
issues not raised therein will be deemed waived) (citing Commonwealth v. Lord, 553 Pa. 415, 719 A.2d 306, 309 (1998)).
Consequently, we find the issue waived.” Commonwealth v. Mitchell, 902 A.2d 430, 457-58 (2006)

At the PCRA hearing, appellate counsel, Richard Narvin, testified that he did not raise the issue of alleged error in denying the
Motion to Withdraw Guilty Plea because he was unaware that a transcript had been made of the proceedings. (H.T. p, 338)
Although the Supreme Court noted that the trial court has never addressed this issue in an opinion, it should be noted that the
opinion filed on this case was filed by the Honorable Donna Jo McDaniel, which states, in part: 

“On March 15, 2002 the Defendant filed a Motion to Reinstate his Appellate rights. Judge Cercone granted that Motion
on March 19, 2002. Thereafter, due to Judge Cercone’s appointment to the Federal Bench, this case was transferred to the
undersigned for disposition. Counsel was appointed to represent the defendant, and a Concise Statement of Matters
Complained of on Appeal followed.” (Petitioner’s Evidentiary Hearing T., Volume II, Exh. 40, pp. 68-69)

The Supreme Court did note, however, Judge Cercone’s reasoning in denying the Motion to Withdraw the Guilty Plea on the record
on February 10, 2000, just prior to pronouncing sentence in which Judge Cercone stated:

“The Court, of course, is very familiar with [Appellant]. He was tried before this Court on criminal homicide counts.
Originally, this case, as we know, was joined for trial. [Appellant] sought to have the matter severed.

He entered a plea prior to this case [sic] prior to trial. It was the finding of the Court that was done largely for strategic
purposes. His counsel tried to benefit from the severance in [Appellant]’s plea by arguing to the jury that there was some
remorse on his part because he had taken full responsibility for the rape and tried to use that to show that why would one
plead guilty and accept responsibility for a crime and then deny the other one. He tried to show that.

Of course, the jury did not accept that, but it was for that reason the Court felt that [Appellant] should not properly be
permitted to withdraw his plea.
N.T. Sentencing, 2/10/00, at 3–4.” Mitchell, supra at 65-66.

In Commonwealth v. Unangst, — A.3d —, 2013 WL 3756771 (Pa. Super. 2013) the Superior Court addressed the issue of a defen-
dant’s right to withdraw a guilty plea prior to sentencing. The Court stated:

“Our standard of review in the present context is as follows:
[A] decision regarding whether to accept a defendant’s presentence motion to withdraw a guilty plea is left to the discre-
tion of the sentencing court. Pennsylvania Rule of Criminal Procedure 591 provides:
At any time before the imposition of sentence, the court may, in its discretion, permit, upon motion of the defendant, or
direct, sua sponte, the withdrawal of a plea of guilty or nolo contendere and the substitution of a plea of not guilty.
Pa.R.Crim.P. 591(A) There is no absolute right to withdraw a guilty plea. Commonwealth v. Flick, 802 A.2d 620, 623
(Pa.Super.2002), citing Commonwealth v. Forbes, 450 Pa. 185, 299 A.2d 268, 271 (1973). Nevertheless, “prior to the impo-
sition of sentence, a defendant should be permitted to withdraw his plea for ‘any fair and just reason,” ’ provided there is
no substantial prejudice to the Commonwealth. Commonwealth v. Kirsch, 930 A.2d 1282, 1284–1285 (Pa.Super.2007), quot-
ing Forbes, 299 A.2d at 271 (Pa.1973). Commonwealth v. Unangst, (Pa. Super. July 18, 2013)

There are two standards applicable to a request to withdraw a guilty plea depending on whether the request is made before or after
the imposition of sentence. The standard is higher if made after the imposition to avoid sentencing testing. As discussed in
Commonwealth v. Muhammad, 794 A.2d 373 (Pa. Super. 2002):

“We begin with the principle that a defendant has no absolute right to withdraw a guilty plea; rather, the decision to grant
such a motion lies within the sound discretion of the trial court. Commonwealth v. Hutchins, 453 Pa.Super. 209, 683 A.2d
674, 675 (1996). In the seminal case of Commonwealth v. Forbes, 450 Pa. 185, 299 A.2d 268 (1973), the Supreme Court set
forth the standard for determining when a motion to withdraw a guilty plea prior to sentencing should be granted. The
Court stated that “[a]lthough there is no absolute right to withdraw a guilty plea, properly received by the trial court, it
is clear that a request made before sentencing ... should be liberally allowed.” 450 Pa. at 190, 299 A.2d at 271. The Court
then outlined the now well-established two prong test for determining when to grant a pre-sentence motion to withdraw
a plea: (1) the defendant has provided a “fair and just reason” for withdrawal of his plea; and (2) the Commonwealth will
not be “substantially prejudiced in bringing the case to trial.” Id.
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The standard for withdrawal of a guilty plea after imposition of sentence is much higher; a “showing of prejudice on the
order of manifest injustice is required before withdrawal is properly justified.” Commonwealth v. Carpenter, 555 Pa. 434,
454, 725 A.2d 154, 164 (1999) (quoting Commonwealth v. Shaffer, 498 Pa. 342, 346, 446 A.2d 591, 593 (1982)). “A plea rises
to the level of manifest injustice when it was entered into involuntarily, unknowingly, or unintelligently.” Commonwealth
v. Stork, 737 A.2d 789, 790 (Pa.Super.1999) (citation omitted).

A showing of manifest injustice is required after imposition of sentence since, at this stage of the proceeding, permitting
the liberal standard enunciated in Forbes might encourage the entrance of a plea as a “sentence testing device.”
Commonwealth v. Muntz, 428 Pa.Super. 99, 630 A.2d 51, 53 (1993) (citing Commonwealth v. Starr, 450 Pa. 485, 489, 301
A.2d 592, 594 (1973)). We note that disappointment by a defendant in the sentence actually imposed does not represent
manifest injustice. See Commonwealth v. Munson, 419 Pa.Super. 238, 615 A.2d 343 (1992). Commonwealth v. Muhammad,
794 A.2d 378, 382-83 (Pa. Super. 2002)

At the PCRA hearing Attorney Narvin acknowledged that the Supreme Court found that he did not include the claim that the trial
court erred in denying his motion to withdraw guilty plea in the 1925(b) statement and, therefore, it was waived. (H.T. pp. 337-
338). Attorney Narvin also testified that he did not have a strategic reason to not include it in the 1925(b) statement, however, this
does not lead to the conclusion that the failure to include the issue in the 1925(b) statement prejudiced Petitioner. 

In Commonwealth v. Jones, 912 A.2d 268, 285 (2006) the Supreme Court discussed a case in which the defendant claimed he
counsel was ineffective in failing to obtain a transcript of the voir dire and that as a result of the failure to have the transcript, he
was precluded to presenting a claim that a juror was improperly challenged for cause. The Court found that the defendant therein
did not prove prejudice and rejected the argument that the failure to obtain the transcript and pursue the claim was prejudice per
se. The Court stated:

“Jones’ argument, that prior counsel were ineffective for failing to secure these transcripts, is not persuasive. As noted
supra, in order to present a successful ineffective assistance claim, a defendant must demonstrate that the underlying
issue has arguable merit, that counsel’s performance lacked a reasonable basis, and that the defendant suffered preju-
dice because of counsel’s failure. Todaro, supra. Jones is unable to meet this standard.

Jones’ second theory supporting his constructive denial argument is based upon United States v. Cronic, 466 U.S. 648, 104
S.Ct. 2039, 80 L.Ed.2d 657 (1984). Here, the United States Supreme Court recognized an exception to the general require-
ment that an appellant prove prejudice from counsel’s substandard performance before he can receive relief for ineffec-
tive assistance of counsel. The Court ruled that prejudice is presumed when a defendant is denied counsel totally or at a
critical stage of the proceedings. Id. at 659, 104 S.Ct. 2039. Jones now avers that because his counsel was unable to “even
begin to represent” him given the absence of the transcripts, a violation of Cronic occurred. (Brief of Jones at 60). This
claim is entirely baseless. Nothing in the facts of this matter demonstrates that Jones was denied counsel completely or
at a critical stage of the proceedings. That counsel chose to forego requesting the transcripts of voir dire does not in any
way indicate that the courts or the Commonwealth compelled such an outcome. We conclude that Cronic is inapplicable
to the instant matter because the decision not to request the voir dire transcripts was made by counsel and was not a deci-
sion by the court that would have prevented counsel from providing effective representation to Jones. Commonwealth v.
Jones, 912 A.2d 268, 285-86 (2006)

The complete failure to file a 1925(b) concise statement is per se ineffectiveness because it is without reasonable basis designed
to effectuate the client’s interest and waives all issues on appeal. Commonwealth v. Burton, 973 A.2d 428, 432 (Pa. Super. Ct. 2009)
However, there was not the complete failure to file a 1925(b) statement in this case nor does the failure to raise the issue deemed
waived in this case constitute a constructive denial of counsel warranting a presumption of prejudice as discussed in
Commonwealth v. Reed, 971 A.2d 1216 (2009) wherein the Court stated:

“We further noted in Reaves that there have been only three circumstances under which this Court determined that coun-
sel’s conduct constituted a constructive denial of counsel warranting a presumption of prejudice: (1) where counsel failed
to file a requested direct appeal, see Lantzy, supra; (2) where counsel failed to file a statement of matters complained of
on appeal, see Halley, supra; and (3) where counsel failed to file a requested petition for allowance of appeal, thereby
depriving the client of the right to seek discretionary review, see Commonwealth v. Liebel, 573 Pa. 375, 825 A.2d 630
(2003). Commonwealth v. Reed, 971 A.2d 1216, 1225 (2009)

The Court in Reed also stated:

With the aforementioned cases in mind, we likewise conclude that the filing of an appellate brief, deficient in some aspect
or another, does not constitute a complete failure to function as a client’s advocate so as to warrant a presumption of prej-
udice under Cronic. Unlike the case in Lantzy, Halley, and Liebel, and contrary to the Superior Court’s conclusion here-
in, Reed’s direct appeal counsel’s conduct in the instant case did not deprive Reed of his constitutional right to appeal.
Commonwealth v. Reed, 971 A.2d 1216, 1226 (2009)

In the present case, prejudice is not presumed and Petitioner must prove prejudice as a result of the failure to include the claim
of trial court error in the 1925(b) statement. As noted above the standard related to a motion to withdraw a guilty plea is different
if the motion is file before sentencing or after sentencing. The standard is higher after sentencing in order to avoid “sentence test-
ing.” In this case, Judge Cercone stated the reason for his denial of the motion to withdraw the guilty plea was that Petitioner had
used the guilty plea as a strategy during the trial and then was attempting to disavow the strategy since it was unsuccessful. It
appears that Judge Cercone perceived the attempt to withdraw the guilty plea after the trial when the strategy proved unsuccess-
ful as a form of strategy testing. In the exercise of his discretion, Judge Cercone properly denied the motion to withdraw the guilty
plea. Therefore, any failure to include the issue in the 1925(b) statement did not prejudice Petitioner as the claim was without merit
and is not entitled to relief on this issue.

Claim 6
Petitioner next alleges that it was error to deny his claim that counsel was ineffective in failing to investigate, develop and pres-

ent evidence undermining the credibility of the Commonwealth’s witness, Shelia Britton. Britton testified at trial that from 1990
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through 1995 she was employed by the Pittsburgh Public School district as the Director of the Upward Bound Program and that
during that period she came to know Petitioner while he attended Schenley High School. (T., p. 319) In addition, she remained in
contact with Petitioner when he moved to Langley High School and later graduated. She also met Robin Little when she was a
freshman at Taylor Alderdice High School. (T., p. 319) Britton testified to her continued contact with Petitioner and Little as well
as her knowledge of their ongoing relationship. Britton testified that in the beginning of September 1998 Petitioner called Britton
from jail and informed her that he had been charged with raping Little at his place of employment at People’s Gas. (T., p. 321)
Britton later spoke with Little about her concerns about dropping the charges against Petitioner, at which time she referred Little
to the Rape Crisis Center and the Center for Victims of Violent Crimes. (T., p. 323) She testified that on September 9, 1997 she
spoke with Petitioner who told her that he was at his home and packing to go to St. Francis Hospital, apparently as a result of the
agreement reached at the preliminary hearing that morning. Britton also spoke to Little again that day. (T., p. 325) Britton further
testified that Petitioner then called her at approximately 1:00 a.m. on the morning of September 10, stating:

“A. He called me; and he told me he was very angry, that he had seen Robin that day. They had sex, and at that point she
told him that she was seeing someone else - - I don’t remember whether he said bigger or better than he.

And he was going - - that she had disrespected him, that he was going to kill her. It wasn’t like a direct conversation.
We were communicating back and forth.

He mentioned several times that he was going to kill her, and I asked if he was drinking or taking - - smoking, because
I knew that he had a history of smoking. He said, no, he wasn’t smoking, but he had been drinking.

I told him that whatever the situation was, you know, going after her wasn’t going to resolve it. I told him to go to bed.
I have had conversations with Wayne before when he had been drinking, and he usually listened. 

He told me that he had never disrespected me before, but he had to do what he had to do; and he hung up on me. 

Q. When he told you that he was going to kill her, did he tell you any of the particulars of how he was going to do it or
the manner?

MR HARPER: Objection. That’s not what he said. He didn’t say he was going to kill her. He just said he had to do 
what he had to do.

A. Initially he did say he was going to kill her.
Q. How many times did he say that?
A. I don’t remember.
Q. More than once?
A. Yes.
Q. He used the word ‘kill’?
A. ‘Kill.’
Q. More than once?
A. More than once.
Q. Did he tell you how he was going to dress to do that?
A. Yes. He told me he was dressing in black.
Q. Pardon me?
A. He told me he was dressing in black like a ninja, and was going to go over to her house. At that point I didn’t even
know where Robin lived.
Q. When he was telling you these things, how long did that conversation take that you just told us about?
A. Probably 15 or 20 minutes, because it was back and forth.
Q. During that time, was Mr. Mitchell slurring his words?
A. No.
Q. Although despite the obvious offensive context, the sentences that he was giving you, did they have context, syntax;
and, in plain English, were they coherent?
A. Definitely.” (T., pp. 326-328)

Britton testified that after speaking to Petitioner she called Petitioner’s mother and told her that Petitioner was threatening to
kill Robin and his mother responded that she “did not have time to worry about that right now.” (T., p. 329) Britton testified that
she again spoke to Petitioner at approximately 4:00 a.m. on September 10. She testified as follows:

“Q. Can you tell us about that conversation?
A. When he first called, I was - - I guess I was asleep. He asked me to talk to him while he was washing. Initially that
seemed sort of commonplace because a lot of times he would call me when he was doing dishes or the laundry and some-
thing; and he’d say, ‘why don’t you talk to me; I’m cooking’ or whatever.
I was talking to him, and then it hit me something was horribly wrong, that I had had a previous conversation with him;
and I don’t think I ever asked what he was washing. I asked him how was Robin.

Q. What did he say?
A. He said, “Robin Little is no more.” (T., pp. 329-330)

This testimony at trial was consistent with a statement given by Britton on July 23, 1998 when she was interviewed by officers
investigating Little’s murder. (Petitioner’s Evidentiary Hearing Exhibits, Vol. I, Ex. 25) In the statement taken from Britton on July
23, 1998 she made no reference to any prior contact with officers investigating Little’s murder. In her statement, Britton describes
her phone calls with Petitioner but did not disclose that in the morning when Little’s body was found, she went to the scene and
while there spoke to two police officers and made no mention of the two phone calls with Petitioner. There is also no evidence that
when she gave her statement on July 23, 1998 she informed the investigating officers that she had recalled the two telephone
conversations with Petitioner after she went to sleep that night or that after recalling conversations she made an appointment with
a counselor the following day to discuss them with her. In addition, a review of the trial record also indicates that Britton did not
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testify about either her initial contact with police officers on the day of the murder or the manner in which she recalled conversa-
tions with Petitioner.

Petitioner now asserts that trial counsel was ineffective in failing to investigate, develop and present evidence undermining the
credibility of Britton as it relates to the fact that she spoke to police officers on the day of the murder and did not tell them of her
conversations with Petitioner. It addition, it is alleged that counsel was ineffective in failing to learn of the manner in which Britton
recalled her telephone conversations with Petitioner in the early morning hours of September 10. 

In support of his claim Petitioner presented the Affidavit/Declaration of Carol Wright (Petitioner’s Evidentiary Hearing
Exhibits, Vol. 1, Ex.16) in which she stated that she was the Supervising Attorney for the Capital Habeas Unit of the Federal Public
Defender’s Office and involved in preparing Petitioner’s Federal Habeas Corpus Petition. Wright stated that on August 1, 2007 she
and an investigator met with Britton to discuss Petitioner’s case. During the interview, they obtained additional information
concerning Britton’s relationship with Petitioner and Little and discussed her perception of Petitioner’s alcohol use and possible
mental illness, as well as his family background. Further, the Affidavit states, in part, that:

“Sheila told us that on the night of the crime Wayne called her and she could tell he had been drinking because he was
not making sense. She said that he sounded like he was out of his mind, like he was a completely different person and his
voice sounded abnormal.” (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 16, para. 8)

Notably, during this meeting with Wright and the investigator in August 2007, Britton again made no mention of the fact that on
the day of the murder she spoke to police officers or the manner in which she recalled her conversations with Petitioner following
the murder. Wright’s Affidavit then recounts a telephone conversation she had with Britton over seven months later on March 20,
2008 in which she stated that:

“Sheila told me that the morning Robin died, Robin’s mother called and Sheila went over to her house. The police were
there and they questioned her, but she went totally blank and could not remember anything about her conversations with
Wayne the previous night. She did not tell the police officers anything about her conversations at that time. That evening
when she went to bed all she started to remember were interactions with Wayne the previous night. She told me that the
following morning she called a mental health facility and made an appointment with a psychiatric social worker. She
discussed what she remembered with the social worker. Sheila told me that a different set of police officers questioned
her at a later time and she told them all that she remembered about the phone calls with Wayne.” (Petitioner’s Evidentiary
Hearing Exhibits, Vol. 1, Ex. 16, para. 10.)

This appears to be the first time that Britton informed any attorney or investigator of her contact with police on the morning of the
murder and the manner in which she recalled the phone calls. In addition, in her statement to Wright, Britton does not indicate
that when she first talked to officers in July 1998 that she informed them of her prior contact with the police on the morning of the
murder or the manner in which she recalled the conversations. 

Petitioner asserts that trial counsel was ineffective in failing to interview Britton prior to trial and further alleges that if coun-
sel had interviewed Britton he would developed learned about her contact with the police on the day of the killing and the manner
in which she recalled her phone calls with Petitioner. Petitioner alleges that this information could have been used to undermine
or attack her credibility regarding her testimony about her telephone conversations with Petitioner in which she testified that he
stated he was going to go to Little’s house to kill her. 

Trial counsel acknowledged at the PCRA hearing that he did not interview Britton prior to trial and further asserts that if he
had known of the manner which she recalled the telephone conversations, he believes that he would have seriously undermined
her credibility, particularly as it pertains to those conversations. (H.T., p. 17) However, the claim that counsel was ineffective
presumes that Britton would have advised trial counsel of that information during any pretrial interview. The record supports the
finding that Britton did not advise investigating officers on July 23, 1998 of the manner which she recalled the phone conversa-
tions. In addition the record reflects that prior to trial and before testifying on behalf of the Commonwealth, Britton was inter-
viewed by then Assistant District Attorney (now Judge) Borkowski who, provided a copy of the July 23, 1998 statement to Britton
and asked her to make handwritten notes or corrections.4 During the PCRA hearing Britton testified to making corrections and
identified the statement that she corrected. A review of the corrected statement shows that Britton makes no reference to her
contact with police on the day of the murder nor does she refer to the manner which she first recalled her conversations with
Petitioner. Finally, as noted above, when Carol Wright and Wright’s investigator spoke with Britton on August 1, 2007, Britton again
made no reference to her contact with the police on the day of the murder or the manner in which she recalled the conversations.
It was not until a second conversation with Wright on March 20, 2008 that Britton first discussed these issues.5

Britton testified at the PCRA hearing that on the day of the incident when she spoke with the two officers at the firehouse near
the murder scene, she “didn’t have very much to say.” (H.T., p. 79) Ms. Britton testified that on the day of the murder she was dazed
and confused, stating:

“Because I was so close to Wayne, I was very close to Wayne, and we talked frequently. I knew that there was something
that was going on in their marriage. I was shocked when he was arrested for rape. I was also shocked and upset that he
was released on his own recognizance to go to St. Francis and no one took him there. I had the feeling that Robin may
have been in danger, and I felt caught between Robin and Wayne because I knew them both.” (H.T., p. 85) 

She further testified:

“Q. You go home later after you see these police officers and tell them you don’t know anything?
A. I went to my daughter’s house first.
Q. Eventually you remember those phone calls?
A. I do.
Q. Do you remember these phone calls vividly?
A. I did at the time, yes.
Q. And when you testified to them at trial, were they in fact true?
A. Oh, yes.
Q. They did happen?
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A. Yes.
Q. He called you the night of the murder and said that he was - - I am not going to repeat it, but he called you the night
of the murder?
A. Yes.
Q. And then he called you after Robin was dead?
A. Right.
Q. Those statements are true?
A. They were true.” (H T., p. 86) (Emphasis added)

She also testified:

“Q. But at the end of the day, Miss Britton, the testimony you gave at the trial, you haven’t changed that; right?
A. No.
Q. And those conversations took place; correct?
A. Excuse me?
Q. And those conversations took place between you and Mr. Mitchell on the telephone?
A. Yes.
Q. And you would agree with me this traumatic event that you found out about, the two people you were close to were
possibly involved in the murder, that could have affected your memory that night when you told the police officers that
you didn’t remember anything?
A. That’s what my doctor told me, yes.
Q. That’s the reason you came later, because you knew you had to?
A. Yes.
Q. Because the information you had was important for Robin?
A. Yes.” (H.T. pp. 88-89) (Emphasis added)

Britton’s credibly testified that the phone calls that she had with Petitioner on the night of the murder, in fact, occurred and
there was no evidence presented which undermined her credibility or testimony regarding those calls. Although the suggestion
was repeatedly made that her testimony regarding the substance of the calls would have been seriously undermined at trial, given
what was first disclosed in March 2008, there was no questioning or evidence at the PCRA hearing which discredited her testimony
or indicated that her testimony would have been inadmissible at trial. In fact, as noted above, the only evidence at the PCRA hear-
ing regarding the substance of her trial testimony concerning the conversations was that her recollections and her testimony were
true and she reaffirmed it. 

The record reflects that she spoke to the investigating officers in July 1998 and made no mention of the manner in which she
recalled the conversations. Given the opportunity to correct or modify the statement prior to trial, she made no significant changes
to it and clearly made no changes related to the manner in which she recalled the phone calls. As noted above, the corrected state-
ment was disclosed and provided to defense counsel. There is no evidence that she informed Judge Borkowski of the information
as Judge Borkowski credibly testified that had he been informed of that information, he would have advised defense counsel. In
addition, the record is clear that she did not volunteer the information during her trial testimony. Finally, when speaking to Wright
for the first time in 2007, she again made no mention of her first contact with the police or the manner in which she recalled the
phone calls. It was not until 2008 that she first disclosed the information at issue. To the extent, therefore, that Britton testified that
she would have disclosed the information to Petitioner’s counsel before trial if she had been interviewed, the evidence does not
support that conclusion and, therefore, there is no evidence that counsel was ineffective in failing to interview Britton prior to trial
or that Petitioner was prejudiced by any failure to interview her. 

Claim 7
Petitioner next asserts that it was error to deny his claim that the Commonwealth violated its due process obligations when it

suppressed impeaching and exculpatory evidence regarding a key Commonwealth witness, Shelia Britton. There is no merit to this
claim for the reasons set forth in the discussion above concerning the statements and testimony of Shelia Britton. In addition, Judge
Borkowski also testified that his discovery practice was that he turned over every document that he knew to exist to defense coun-
sel. (H.T., p. 165) This practice was confirmed by the testimony of Attorney Harper at the PCRA hearing. (H.T., pp. 49-50)

Judge Borkowski testified that to his knowledge Britton was not a main witness until she was interviewed by Detectives
Condemi and Magee in July of 1998 as reflected in her statement of July 23, 1998. He further testified that it was common prac-
tice in the investigative procedures related to a crime that when a person says they have no information that no report is generated.
He testified that when he interviewed Britton prior to trial he would have provided her with a copy of her July 23, 1998 statement
and asked her to make any corrections, modifications or additions that she would choose and that the handwriting on the typewritten
report would have been her corrections, modifications or additions. He also testified that it would have been his practice to
produce it to defense counsel. (H.T., p. 168) Judge Borkowski further credibly testified that if there was any information given to
him that her recollections were part of a dream sequence or flashback memory he would have disclosed it to counsel. (T., p 169)
He testified that he did not know the reason why she was interviewed by the detectives in July 1998 and that he interviewed her
on one occasion prior to trial. (H.T., p. 17) He testified that if he had been informed of that, he would have registered it in his notes
and there is no indication of such information. (H.T., p. 172) There is no evidence that the Commonwealth violated its due process
obligations by suppressing any impeaching or exculpatory evidence regarding Shelia Britton and Petitioner’s claim related to this
issue is without merit. 

Claim 8
Petitioner next asserts that it was error to deny his claim that trial counsel ineffectively failed to provide critical evidence,

including evidence of statements allegedly made by Petitioner shortly before and shortly after the offense, to the defense psychi-
atric expert and that Petitioner was prejudiced by counsel’s deficient performance at both the guilt and penalty phase of the trial.
Further, it was alleged that counsel was ineffective for failing to raise this issue on direct appeal.

Petitioner asserts that counsel was ineffective in failing to provide the defense psychiatric expert, Dr. Lawson Bernstein, with
the statement of July 23, 1998 of Shelia Britton as discussed in detail above; the letters from Petitioner to Britton after the murder
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as discussed above; and, Robin Little’s diary or it entries as testified to at trial by her mother, Debra King. Petitioner asserts that
by failing to provide the documents to Dr. Bernstein, Dr. Bernstein was cross examined in a manner which undermined his opin-
ions and credibility both during the guilt and penalty phases of the trial. 

Dr. Bernstein was appointed pursuant to an order of court of July 24, 1998 to assist in the preparation of the defense and testi-
mony. (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 28) Dr. Bernstein authored a report dated April 13, 1999 addressed to
Attorney Harper, with a copy being sent to Attorney Cribbens, stating that he had an opportunity to interview Petitioner in August
1998, review voluminous records regarding his prior medical and psychiatric history and interview his mother and Petitioner’s
prior attorney. Dr. Bernstein listed the records he reviewed which included specifically records from St. Francis Medical Center
and records from the City of Pittsburgh Public Schools. In his report Dr. Bernstein indicated that he arrived at an AXIS 1 diagno-
sis of alcohol abuse and dependence and alcoholic hallucinosis, both of which were “extant and active at the time of the event in
question.” Dr. Bernstein’s AXIS 2 diagnosis was deferred and his AXIS 3 diagnosis was a history of multiple concussions. In his
report Dr. Bernstein discussed in detail his review of the records and the basis for his opinions. Dr. Bernstein indicated in his report
that Petitioner had various neurological and psychiatric conditions at the time of the event which included: 1) In utero exposure
to alcohol; 2) History of repetitive closed head injury; 3) Chronic alcohol abuse with various neuropsychiatric sequela; 4) History
of alcoholic hallucinosis; and 5) History of recurrent depression in the setting of chronic alcohol abuse (a common sequela). Dr.
Bernstein stated that it was his opinion that all of the disorders listed above “would severely impair an individual’s ability to pre-
meditate, deliberate, and form specific homicidal intent and be fully conscious of that intent.” (Petitioner’s Evidentiary Hearing
Exhibits, Vol. 1, Ex. 4) Dr. Bernstein also stated that: “Regarding mitigation for this act, if your client is adjudicated guilty of such,
it is quite clear that there are multiple, significant pre-natal and anti-natal mitigating factors.” Dr. Bernstein then discussed the
mitigating factors and concludes stating, “All of these are mitigating factors to be fully explored should a penalty phase be neces-
sary in this matter.” (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 4)

In an addendum to the report Dr. Bernstein requested that counsel send to him all records that pertain to Petitioner’s arrest,
any written or signed statements, and any police records or other records in the possession of the district attorney that were avail-
able for his review. Dr. Bernstein indicated that it was essential for him to review any such material prior to trial and that he would
amend or expand his report after reviewing the documents. (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 4)

Dr. Bernstein testified at trial and a review of his testimony and cross examination is set forth in detail by the Supreme Court
in its Opinion in this matter related to its evaluation of the sufficiency of the evidence. Mitchell, supra at 446-449. The Court noted
not only Dr. Bernstein’s direct testimony but several portions of his cross examination during which the Commonwealth asserted
that his opinions were inconsistent with the records that he reviewed and which he used to support his conclusions. This included
Dr. Bernstein’s testimony concerning Petitioner’s mother’s use or consumption of alcohol during her pregnancy with Petitioner and
that alcoholism ran in Petitioner’s family and that these two risk factors might have affected Petitioner’s mental state. However,
on cross examination Dr. Bernstein conceded that Petitioner did not suffer from fetal alcohol syndrome and that his interpretation
of the records concerning Petitioner’s mother’s use of alcohol during her pregnancy with Petitioner was inaccurate. The Court
noted that, “Consequently, the Commonwealth cast considerable doubt on Dr. Bernstein’s conclusion that Appellant was born with
a predisposition to neurological and psychiatric abnormalities due to his mother’s drinking.” Mitchell, supra at 44.

The Court next noted that Dr. Bernstein testified on direct examination regarding the effects of long-term alcohol abuse as it
related to an increased risk for psychiatric and behavioral problems which would increase both the likelihood of a person being
more violent and participating in unplanned aggressive acts. Dr. Bernstein testified that this led him to conclude that the reason
for Petitioner’s first hospital admission to St. Francis in 1992 was for his drinking and homicidal thoughts and the second hospital-
ization in 1992 was related to his drinking and his aggressive acting out. The Court again noted that during cross-examination Dr.
Bernstein was forced to acknowledge that there was no mention of alcohol involvement that led to Petitioner’s admission to St.
Francis at that time. Dr. Bernstein admitted that the intake notes indicated that Petitioner had been caught at school with weapons
and had threatened to kill a person he had accused of raping his girlfriend. During that hospitalization Petitioner stated that he
wanted to kill the man who he alleged raped his girlfriend but changed his mind and realized that it would be considered first
degree murder because he had a plan and a motive. In addition, as it pertained to his second St. Francis admission, Petitioner was
accused of threatening an assistant principal with a knife and was given the alternative of going to the hospital. It was only during
the second admission that Petitioner gave information suggesting that he might be alcohol dependent. Dr. Bernstein also testified
concerning the amount of alcohol that Petitioner reported using and testified concerning his diagnosis that Petitioner had alcoholic
hallucinosis. On cross-examination, however, Dr. Bernstein conceded that there were inconsistent responses to different doctors
concerning whether Petitioner had ever experienced a blackout. In addition, Dr. Bernstein conceded that other notes from St.
Francis indicated that Petitioner was “very manipulative” and “conscious about his manipulative and antisocial trait.” In addition,
Dr. Bernstein acknowledged that he reviewed the St. Francis hospital records at noon on September 10 and that Petitioner never
told the nurse that he had blacked out and he denied having any psychiatric problems. It was also noted that Dr. Bernstein testi-
fied that on September 9, 1997 Petitioner “began to experience command auditory hallucinations telling him to stab his estranged
girlfriend and some time thereafter assaulted and killed the same individual.” Mitchell, supra at 498. 

The Court also noted, however, that Dr. Bernstein acknowledged that defense counsel had not given him Little’s diary entries
to review and that he was only aware of Petitioner’s hostility toward Little based on Petitioner’s confession to Detective Logan. In
addition, Dr. Bernstein acknowledged that defense counsel had not informed him of the statements by Britton, nor was he provided
the letters sent by Petitioner to Britton from jail as set forth above. The Court further noted that Dr. Bernstein conceded he did not
take any of those factors into account but further testified that none of the information changed his opinion. The Court also noted
that that Dr. Bernstein conceded that no mention had been made by Petitioner of blackouts, auditory commands or hallucinations
related to the killing until after Petitioner had spoken to him and the defense team. Mitchell, supra at 449. 

At the PCRA hearing Dr. Bernstein, who had been qualified more than a hundred times as expert in forensic psychiatry, testi-
fied that his role was to examine Petitioner and determine if there were any psychiatric or neurologic conditions that might form
an affirmative defense. (H.T., p. 183) Dr. Bernstein identified his report of April 13, 1999 and testified that prior to trial he did not
receive the statement from Britton of July 1998. He testified that he did not see the report before it was handed to him during cross-
examination and he believed it made him look like he “didn’t know what I was talking about.” (H.T. p. 187) Dr. Bernstein was also
permitted to testify that if he had had information that Britton had remembered the phone calls with Petitioner “while she was
sleeping” his responses at trial would have been to question the accuracy of Britton’s recollections statements. (H.T., p. 195)
Dr. Bernstein also testified if he had been asked to focus primarily on the penalty phase of the case he would have advised that
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neuropsychological testing be done to look for overt or subtle signs of cognitive dysfunction. (H.T. p. 202). 

At the PCRA hearing Attorney Cribbens testified that she believed that her ability to use Dr. Bernstein in the penalty phase of
the case was severely compromised by his cross-examination. She testified as follows:

Q. How did you feel that that hurt your strategy or your presentation in the penalty phase?
A. Well, because he ended up looking like somebody who didn’t have a clue what he was talking about, because on cross
examination the DA just kept pulling up page after page of reports where things kind of contradicted what Dr. Bernstein
had previously testified to, or called into question in some way what he had testified to, and he’s the only thing to hang
onto for the alleged diminished capacity defense. Once he’s made to look like a fool, then from my case I have one
person to present to the jury that actually Wayne is not in his right head, that all the other things building up to it, you
know, drinking as a 12-year-old, and constant drinking all through these years and everything else, all that ultimately is
dependent upon what Dr. Bernstein has to say about and how it fits in. So if Dr. Bernstein is someone the jury is not going
to accept as dependable witness, then my penalty phase defense has a huge hole in it. (H.T. p. 120)

While it is clear that Dr. Bernstein was subject to extensive cross-examination and his credibility may have been adversely
affected, an examination of the trial transcript reveals that the most extensive cross-examination of Dr. Bernstein was related to
the documents that he did review and on which he relied in forming his opinion. The opinion rendered by Dr. Bernstein was that
Petitioner was suffering from a number of psychiatric conditions, including alcohol abuse and dependence, alcoholic hallucinosis
which induced auditory hallucinations, moderate to severe depression primarily due to chronic alcohol use which, coupled with
other factors, including in utero exposure to alcohol, “coalesced to the point where his cognitive capacity to premeditate and delib-
erate and form specific homicidal intent and be fully conscious of that intent was diminished.” (T., p. 557) As noted by the Supreme
Court in its opinion, the Commonwealth attacked Dr. Bernstein’s expert opinion by pointing out discrepancies between his inter-
pretations and reading of the records and what the Commonwealth contended the records actually stated. It is apparent from a
review of the entire transcript of Dr. Bernstein’s trial testimony that the cross-examination centered on the conclusions and opin-
ions that he reach from his analysis of the records which were provided to him. The cross-examination about the testimony of
Shelia Britton’s phone call with Petitioner is limited to essentially a single question. (T., p. 568) In addition, when questioned about
the diary entries, Dr. Bernstein testified that it would not surprise him that Petitioner would have made threats against the victim
as Petitioner was “a gentleman who has made homicidal statements a number of times” and that he was aware of the “animosity
and hostility that he expressed regarding the victim’s dating or seeing other men” through the police reports he had reviewed. (T.,
p. 565) As to the letters written by Petitioner to Britton from prison he testified that statements written after the event would not
affect his opinion. (T., p. 597) 

There is no dispute that counsel did not provide Dr. Bernstein with the materials at issue or that counsel had a reasonable strat-
egy in failing to do so. However, Dr. Bernstein also testified that this information did not alter his opinions in the case. Dr. Bernstein
also provided extensive testimony at the penalty phase, as discussed in more detail below, to support Petitioner’s claims of miti-
gating circumstances. Petitioner’s claim is that trial counsel was ineffective in failing to provide the information noted above to Dr.
Bernstein and it was this failure that critically compromised Dr. Bernstein’s credibility in both the guilt and penalty phases of the
case. However, the conclusion that Dr. Bernstein’s testimony was undermined solely, or even primarily, by the failure to provide
the records at issue is not supported by the record. As noted above, a detailed review of Dr. Bernstein’s trial testimony indicates
that Dr. Bernstein’s credibility was called into question primarily based on discrepancies between his opinions and the medical
records from St. Francis Hospital that he used to form the basis of his opinions. In order to find that the ineffective assistance of
counsel provides a basis for relief Petitioner must prove that the actions or failures of counsel so undermined the truth-determin-
ing process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Appel, 689 A.2d 891, 905
(1997) In the present case, the evidence from the trial record and the testimony from the PCRA hearing does not lead to that
conclusion and Petitioner’s claim related to this issues was properly dismissed. 

Claim 9
Petitioner next asserts that it was error to deny his claim that trial counsel ineffectively failed to present evidence in their

possession which irrefutably established that Petitioner had struggled since childhood with severe alcoholism, and to use this
evidence to rehabilitate the defense expert’s testimony and that Petitioner was prejudiced by counsel’s deficient performance at
both that guilt and penalty phase of the trial. Further, counsel was ineffective for failing to raise this issue on direct appeal.

The record is clear that there was extensive testimony and evidence presented to the jury throughout both the guilt and penalty
phases regarding Petitioner’s history of alcohol abuse and dependence. Petitioner asserts that the prosecutor succeeded in casting
doubt on the existence and seriousness of the alcohol use disorder during the cross-examination of Dr. Bernstein and therefore,
trial counsel was ineffective in presenting other evidence that would have confirmed the alcohol abuse in Petitioner and his family.
In support of the contention that counsel could have effectively rehabilitated Dr. Bernstein, Petitioner asserts that the testimony
of other family members could have persuaded the jury on the issue. At trial petitioner called his uncle, Curtis James Mitchell, Sr.
who testified that on the night of September 9 Petitioner called him and later came to his home at approximately 8:00 to 8:30 p.m.
and, with another relative, consumed a fifth of whiskey and 15 cans of beer. (T., pp. 474-482) Petitioner also called his mother, Linda
Mitchell, who testified that she was an alcoholic and only stopped drinking in her seventh month of pregnancy just prior to
Petitioner’s birth and then immediately returned to drinking. (T., pp. 484-485) Mrs. Mitchell also testified concerning Petitioner’s
behavior and emotional problems, including difficulties relating to his father and Petitioner’s hospitalization at age 14 related to
his drinking. (T., pp. 485-486) Mrs. Mitchell testified that Petitioner was hospitalized at St. Francis Hospital for chemical depend-
ence and for psychotherapy. She testified that Petitioner’s drinking problem began when he was 12 or 13 years old and continued
throughout his teenage years. (T., pp. 489-490) Mrs. Mitchell testified that Petitioner was removed from Schenley High School for
disciplinary reasons related to his drinking. (T., p. 493) She testified that Petitioner continued his heavy drinking throughout his
relationship with Little. (T., p. 494) She also testified to the events of September 1 through September 10 and specifically testified
concerning her observations of him on the morning of September 10 when she stated that she saw him lying on the floor at her
home at about 8:30 and he was mumbling and he appeared to be “totally drunk.” (T., p. 505)

In the penalty phase of the case Petitioner again called his mother to testify concerning her use of alcohol as well as Petitioner’s
father’s drinking habits. She also testified to “a lot of arguing and fussing” between her and her husband that occurred in front of
Petitioner from the time he was a baby. (T., pp. 830-831) She testified to what she described as Petitioner’s strange behavior and that
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he liked to keep to himself. She again testified concerning finding beer and whiskey bottles in Petitioner’s room when he was in mid-
dle school. She also testified about taking Petitioner St. Francis Hospital when he was 14 years old. (T., p. 834) She also testified
that alcohol was available on a regular basis in their household and that she became aware that Petitioner’s uncle, Curtis Mitchell,
was becoming an influence on Petitioner. (T., p. 835) Petitioner also called his uncle, Curtis Mitchell, who testified that he first
became aware that Petitioner was drinking alcohol in 1995 when he, Curtis, returned from Florida. (T., p. 837) Petitioner also called
Robin Harris who testified that she was a friend of the family and first came to know Petitioner when he was about 11 years old. (T.,
p. 840) Harris also testified that when she would see Petitioner’s father he appeared to be intoxicated and she was also aware that
his mother had a drinking problem. (T., p. 842) Petitioner also called Reverend Dr. Armenia Johnson who testified that Petitioner’s
mother was her goddaughter and that she had a close relationship with Petitioner. (T., p. 849) Reverend Johnson testified that there
was a lot of alcohol use in the Mitchell home but that Petitioner’s mother began to turn away from the alcohol in the early part of the
1990s. (T., p. 851) Petitioner also called Christine Rather testified that she worked with Petitioner’s mother and new Petitioner’s
father, who she characterized as being depressed, unemployed and an alcoholic. (T., p. 863) Petitioner also called Louis Harrell, who
testified that in 1989 he was a drug and alcohol therapist and counselor at St. Francis Hospital who worked with Petitioner to deal
with Petitioner’s drug and alcohol issues. (T., p. 864) He testified that he tried to teach Petitioner coping mechanisms to help him
stay away from drugs and alcohol and that he worked with Petitioner for a period of about three to four years. (T., p. 864). All of this
evidence was in addition to the testimony of Dr. Bernstein at both the guilty and penalty phases of the case.

Petitioner now asserts that trial counsel was ineffective for failing to present other evidence that would have established
conclusively Petitioner’s severe alcoholism since childhood. This evidence included testimony from his aunt, Mary Lou Mitchell,
his uncle Michael Mitchell, his uncle Curtis Mitchell, who testified at trial, his brother, DeVaughen Mitchell, Louis Harrell, who
testified at trial, his father, Wayne Mitchell, Sr., and a friend, Brian Dallas, all of whom testified at the PCRA hearing. This testi-
mony was cumulative to that presented at trial and in some respects contradictory. Mary Lou Mitchell, for instance, testified that
her parents, brothers and sisters consumed alcohol in the home but she did not. She characterized the drinking that took place in
the home as “socializing, talking, having a nice time.” (H.T., pp. 377-378) She testified that Petitioner’s mother would drink but she
never saw her intoxicated. (T., p. 378) 

Michael Mitchell testified that he abused alcohol and cocaine until age 38. He testified however that when he quit drinking he
did not know if Petitioner was drinking or not. (T., p. 422) When asked to characterize Petitioner’s parents’ drinking he stated:
“They would drink basically on the holidays, birthdays, anybody’s birthday. On my birthday we’d have a drink. Anybody’s birth-
day you have a drink. (T., p. 422) He testified that when the adults were drinking they would be separate from the children. (T., p.
423) When asked to describe the relationship between Petitioner’s parents he stated that at one time they had a very good relation-
ship. (T., p. 424) When asked to describe Petitioner’s parents’ drinking habits, he testified they were “Nothing out of the norm. They
just drink and had a little fun.” (T., p. 424) 

Curtis Mitchell, who testified at trial, described the family as heavy drinkers and that Petitioner was present when heavy drink-
ing would take place. (T., p. 432) He testified to his history of drinking at a young age. He testified to his knowledge of Petitioner’s
parents’ interactions when they were drinking but described them as a “happy couple when they were drinking” (T., p. 441) He
testified that he drank with Petitioner right before “this happened” and that it was the only time that he recalled that he provided
Petitioner alcohol. (T., p. 443) 

Petitioner’s younger brother, Devaughn Mitchell, who served in both the Marine Corp and the Army, testified that his parents
abused alcohol and that his father was an alcoholic and he had no father – son relationship. He testified that he believed that peti-
tioner followed in his father’s footsteps. (T., p. 457) He also testified that after his parents separated his mother took him and
Petitioner to another household as she became very involved in the church. He also testified that the areas they lived in growing
up were not safe with drugs, alcohol and violence. (T., p. 463) 

Louis Harrell, who testified at trial, again testified to his contact with Petitioner at a young age as a drug and alcohol counselor
at St. Francis Hospital. He testified that at the time of Petitioner’s arrest he was not having continuing contact with Petitioner and
stating “it wasn’t very frequent.” (T., p. 485) 

Petitioner’s father, Wayne Mitchell, Sr. testified at the PCRA hearing that no one from the defense ever contacted him and he
never came to the guilt or penalty phase of the trial but only appeared at the sentencing. (T., p. 503) However, the trial record clearly
states that Petitioner’s father was present in the courtroom during Linda Mitchell’s penalty phase testimony. (T., p. 484)
Nevertheless, Mr. Mitchell testified extensively at the PCRA hearing concerning his alcoholism and his family’s extensive use of
alcohol. He also testified to Petitioner’s use of alcohol at an early age and that he would see Petitioner come home drunk from
school when he was a member of a gang. (T., p. 516) He testified that he and his wife separated when Petitioner was 13 years old.
(T., p 522) He also testified to his contact with Petitioner on September 9 and 10, 1997. He testified that when he saw Petitioner in
the afternoon of September 9 at approximately 2:00 or 2:30 p.m. Petitioner was highly intoxicated. (T., p. 523)6 He also testified that
he spoke to Petitioner in the early morning hours of September 10 and Petitioner told him he was going over to Little’s house to
talk to her because Little “was throwing some other man in his face” and he was distraught, telling his father, “how could she do
this to me.” (T., pp. 523-525) 

Finally, Brian Dallas also testified concerning his contact with Petitioner in college in 1995 and that Petitioner drank to get
“annihilated, drunk, just blackout drunk.” (T., p. 537 ) Dallas also testified that after Petitioner left college and he would visit with
him in Pittsburgh and he and Petitioner would drink then also. (T., p. 540) 

This testimony was cumulative to that presented at trial and, as noted above, actually contradictory in some respects. The
testimony of Wayne Mitchell is not credible as he denies being present during the trial and yet the record clearly reflects his pres-
ence. His testimony regarding Petitioner’s drinking on September 9 is contradicted by Linda Mitchell’s trial testimony. Testimony
from the other witnesses regarding Petitioner’s drinking or drinking in the Mitchell household and the availability of alcohol in the
household is cumulative to that presented at trial. As noted in Commonwealth v. Spotz, 18 A.3d 244 (2011):

“As he did in Spotz V, 896 A.2d at 1226–30, Appellant simply labors under the mistaken notion that if only the jury had
more details and more data regarding his upbringing, it would not have returned a death sentence. In addition, we also
agree with the PCRA court that Attorney Andrews cannot be held ineffective for failing to uncover details and instances
of abuse that Appellant and his family failed to disclose. Accordingly, Appellant’s allegations of penalty phase counsel’s
ineffectiveness for failing to investigate and present sufficient evidence of abuse and family dysfunction and impairment
have no merit. Spotz, supra. at 310
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To suggest that the testimony of other members of Petitioner’s family regarding Petitioner’s alcohol use would have rehabili-
tated Dr. Bernstein is meritless. If Dr. Bernstein’s opinions were not accepted by the jury based upon contradictions between
Petitioner’s actual medical or psychiatric records and Dr. Bernstein’s interpretations of those records, there is no reasonable prob-
ability that additional cumulative evidence from family members of the nature offered would have had any impact on the outcome
of this case. As noted in Spotz, a defendant is not prejudiced by the failure of trial counsel to pursue cumulative evidence of the
defendant’s background. There is no evidence that counsel was ineffective in failing to present the cumulative evidence given at
the PCRA hearing or that Petitioner was prejudiced by the failure to present such evidence. 

Claim 10
Petitioner next asserts that it was error to deny Petitioner’s claim that inadmissible and irrelevant hearsay evidence permeated

the guilt and penalty phases of the trial and that trial counsel was ineffective for failing to object to the evidence and that appel-
late counsel was ineffective for failing to raise the issue on direct appeal.

In his Petition, Petitioner alleges that testimony of Little’s mother, Debra King referred to numerous out of court statements
made by the victim and read excerpts from her diary. Petitioner also alleges that counsel failed to object to testimony from
Timberlin King, Little’s former sister-in-law, that the victim told her that she moved away from Pittsburgh to get away from
Petitioner and that Little described her relationship with Petitioner by saying he was a madman and that she was afraid that he
was going to kill her. (T., p 255) Finally, King testified that Little also told her that “one time he had hit her several times, choked
her, and had destroyed several pictures in her house.” (T., p. 256) 

Petitioner also alleged that counsel failed to object to testimony by Shelia Britton recounting out-of-court statements by the victim
about her fear of Petitioner. Specifically, Britton testified that after Petitioner called her and told her that he had been arrested for
raping Little on September 1, she then spoke to Little who told her that Petitioner was in jail for raping her. Britton testified that
Little sounded upset and scared and she needed to make a decision regarding whether or not to drop the charges. Further that
Little told her that she was afraid that if she did not drop the charges, Petitioner would come after her. (T., p. 323)

Petitioner also alleged that there was hearsay testimony in the penalty phase of the case, however, Petitioner does not refer to
the specific testimony and a review of the testimony of Debra King during the penalty phase indicates that it was appropriate
victim impact testimony. (T., pp. 792 – 797)

The Supreme Court, in its opinion in this case, considered the issue of the admissibility of Debra King’s testimony regarding
the victim’s fear of Petitioner and her relationship with Petitioner. Further, the Court also considered the admission of the testimony
from Mrs. King regarding the victim’s diary. The Court stated:

“Substantively, Appellant raises what could be a close decision on the merits. The Commonwealth urges that the admis-
sibility of the evidence falls under the rubric of Commonwealth v. Chandler, 554 Pa. 401, 721 A.2d 1040, 1045 (1998) (find-
ing that a deceased wife’s statements concerning her negative feelings towards defendant/husband and her relationship
with him were admissible under the state-of-mind exception to the hearsay rule because the victim’s opinion of the defen-
dant and her marriage went to the presence of ill will, malice or motive for the killing) and Commonwealth v. Sneeringer,
447 Pa.Super. 241, 668 A.2d 1167 (1995), appeal denied, 545 Pa. 651, 680 A.2d 1161 (1996) (finding that a murder victim’s
statements regarding the breakdown of her relationship with the defendant and her stated intent to remove defendant
from her life were admissible under the state-of-mind exception because they allowed the jury to infer defendant’s
possible motive).
Appellant retorts that they fall under Commonwealth v. Laich, 566 Pa. 19, 777 A.2d 1057 (2001) (holding that a hearsay
statement from a deceased victim recounting a threat from the defendant went to the victim’s state-of-mind, and was
irrelevant to the defendant’s state-of-mind, and thus inadmissible where the only issue in dispute was whether Appellant
was provoked and acted in the heat of passion). Mitchell, supra at 456 -57

The Court found that counsel did not waive the objection because he made a standing objection to the hearsay testimony and
further found that even if portions of the testimony was not relevant, Petitioner was not entitled to relief as the error was harm-
less as the evidence was cumulative of other uncontroverted evidence. The Court stated:

“Upon review of the record, we note that Mrs. King did not tell the jury anything more than what they heard from Ms.
Britton and Detective Logan. For instance, Ms. Britton testified that both Robin and Appellant called her about their
marital problems. It is uncontradicted that Appellant called her immediately before the murder threatening to kill Robin
and he called her again, immediately after the murder and told her that “Robin Little [was] no more.” N.T. Trial at 330.
Appellant also gave an uncontradicted detailed confession to Detective Logan, including a full chronology of the couple’s
tumultuous relationship, and he confessed in vivid detail how he first raped Robin on September 1, 1997. He specifically
admitted that he threatened to “snap her neck” if she ever told anyone about the first rape, and he admitted to coming
back, raping, strangling and stabbing Robin ten days later, after she filed criminal charges and sought a PFA. The
evidence complained of was cumulative and could not have caused Appellant prejudice as to the only question presented
to the jury: whether Appellant had the capacity to formulate specific intent to kill. See Hutchinson, 571 Pa. 45, 811 A.2d
556. Consequently, Appellant is not entitled to relief in this regard.”
Mitchell, supra at 457. 

The Court determined that the admission of the testimony of Mrs. King to which the Petitioner objects was cumulative to
evidence that was properly admitted during the trial and therefore there is no merit to Petitioner’s claim. Petitioner also asserts
that counsel was ineffective in failing to object to the testimony of Timberlin King and Shelia Britton as set forth above. The testi-
mony of Timberlin King and Shelia Britton was brief and was essentially the same testimony as that given by Debra King. This
would also have been cumulative to the properly admitted evidence and there was no prejudice to Petitioner in failing to object to
the testimony. 

The Commonwealth’s testimony during the penalty phase consisted of the brief testimony of Detective Logan and the victim
impact testimony of Debra King, which counsel objected to. (T., p. 793) The record indicates that Mrs. King’s victim impact testi-
mony appropriate testimony and there was no error in failing to raise these issues on appeal.

Claim 11:
Petitioner next alleges that it was error to deny his claim that because no record exists of significant portions of the trial
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proceedings, Petitioner was denied his Sixth, Eighth and Fourteenth Amendment rights and that trial counsel was ineffective for
failing to ensure that all proceedings were recorded. Petitioner further asserts that appellate counsel was ineffective for failing to
ensure that the entire proceedings were available for appellate review.

Petitioner asserts that significant portions of the trial proceedings were not recorded and, therefore, Petitioner was denied his
constitutional rights. Specifically, Petitioner asserts that more than twenty sidebar or other discussions were held without being
recorded. (See Amended Petition for Collateral Relief, Claim VIII. para. 338) Petitioner further alleges that it is apparent from the
record that does exist that the unrecorded sidebar discussions centered on important trial matters. Petitioner refers to a sidebar
discussion before the testimony of Debra King and Timberline King. (See Amended Petition for Collateral Relief, Claim VIII. para.
340) A review of those portions of the record referred to by Petitioner in his Amended PCRA petition does support the conclusion
that the unrecorded sidebars centered on important trial matters. Attorney Harper testified at the PCRA hearing that some of the
sidebar discussions where the result of his anticipating a line of questioning that did not materialize and consequently there was
no objection or argument to record. (H. T., pp. 39, 58-59) 

A review of the record also establishes that many of the unrecorded conferences clearly appear in the context of discussions
regarding scheduling of witnesses or the proceedings. In light of the extensive transcript related to this matter, the assertion that
no record exists of significant portion of the trial which resulted in the denial of Petitioners Sixth, Eighth and Fourteenth amend-
ment rights is meritless. In addition, Petitioner has failed to prove any prejudice as the result of the failure to record any portion
of the side bar proceedings. In Commonwealth v. Marshall, 812 A.2d 539, the Supreme Court, in reviewing a claim that the absence
of sidebar proceedings precluded a defendant from effective assistance of counsel on appeal stated: 

“ Next, Appellant argues that the absence of a record of the sidebar proceedings during his trial and the supposed disap-
pearance of the transcript from a voir dire session that allegedly took place on the afternoon of July 23, 1990 have worked
to deny him the effective assistance of counsel on appeal. This claim fails.

In order to ensure a defendant’s right to meaningful appellate review, this Court “require[s] that he or she be furnished
a full transcript or other equivalent picture of the trial proceedings.” Commonwealth v. Shields, 477 Pa. 105, 383 A.2d 844,
846 (1978). With this in mind, it is settled law that in order for a defendant to establish entitlement to relief based on the
incompleteness of the trial record, he must first make some potentially meritorious challenge which cannot be adequately
reviewed due to the deficiency in the transcript. See, e.g., Commonwealth v. Albrecht, 554 Pa. 31, 47-48, 720 A.2d 693, 701-
702 (1999). In his appeal to this Court, Appellant fails to raise any potentially meritorious challenge that cannot be
adequately reviewed due to the absence of a record of the sidebar discussions from his trial and/or the transcript from
the alleged voir dire session on the afternoon of July 23, 1990. Accordingly, his instant claim of ineffective assistance of
counsel necessarily fails for lack of prejudice.”
Marshall, supra at 550-51 (2002) 

Although Petitioner makes a general allegation that a record of the proceedings that were not recorded is necessary for meaning-
ful review of both counsel’s effectiveness and the trial court’s rulings, Petitioner does not allege any specific issues that have not
or cannot be reviewed due to the absence of any of the portions of the record. Therefore, Petitioner’s claim regarding the record
is meritless and was properly denied. 

Claim 12:
Petitioner next alleges that it was error to deny his claim that trial counsel ineffectively failed to timely prepare, or to investi-

gate, develop and present, available, credible and persuasive mitigating evidence at capital sentencing. Further, counsel was inef-
fective for failing to raise this issue on direct appeal.

At the PCRA hearing, Attorney Cribbins testified that at some point prior to trial she met with Dr. Bernstein and “we discussed
Wayne’s alcoholism and whether they was any AXIS 1 diagnosis that I could definitely prep for for the penalty phase.” (H.T., p.
110) While Attorney Cribbins testified that she believed that Dr. Bernstein did not get medical records from St. Francis until the
trial, Dr. Bernstein’s report of April 13, 1999 does indicate that as part of his evaluation he had reviewed records from St. Francis
Hospital. It is unclear, therefore, what records from St. Francis Dr. Bernstein did not review. In addition, Attorney Cribbins testi-
fied that she had worked with Dr. Bernstein on many occasions and the fact that his report indicated that his Axis 2 diagnosis was
deferred indicated to her that he may need more information to make an AXIS 2 diagnosis. She further testified that Dr. Bernstein
may have given her a verbal update prior to trial. (H.T., p 112). She further testified that she did not agree with the diminished
capacity defense and that he believed that Dr. Bernstein’s testimony should be held back for the penalty phase of the case. (H.T.,
pp. 116-117) Attorney Cribbins also testified, when asked what the mitigating factors were that she was pursing in the case, that:
“His age, all of the psychiatric factors, everything that Dr. Bernstein testified to, his mother’s actions during his pregnancy.” (H.T.,
p. 143) Attorney Cribbins acknowledged that evidence of mitigating factors was presented at trial but stated that other material
should have been presented, such as the Behavior Clinic records and “things in the record which were good for the defense,” which
were not specifically identified. Attorney Cribbins further testified that she was not involved in the decision regarding the Behavior
Clinic records. (H.T., 147) However, as noted in more detail herein, the trial record reflects that Attorney Cribbins did, in fact,
participate in the discussion on the record and objected to the use of the Behavior Clinic records by the Commonwealth. 

The record reflects that Dr. Bernstein testified during the penalty phase of the case concerning his opinions regarding alcoholic
hallucinosis, which he stated were “psychiatric manifestations of neurologic injury to the brain as the result of alcohol ingestion
or the chronic effects of alcohol use.” (T., p. 800). He also testified that as a result of the “physical damage to the brain” that a
person may be hallucinating and that it would not be readily apparent and that even the person experiencing such hallucinations
may not reveal it for various reasons. (T., p. 801). Dr. Bernstein also testified concerning the effects of a concussion which he indi-
cated Petitioner sustained while playing football and which he characterized as a “significant head injury.” (T., p. 802) Dr.
Bernstein testified concerning the mechanism of a closed head injury and the impact of such an injury on the frontal and temporal
lobes of the brain. (T., p. 803-805). He described that the frontal lobes are involved in attention, concentration, retrieval of short-
term memory, planning and inhibition of aggression. (T., p. 805) He described the temporal lobes as “working intimately with the
frontal lobes.” (T., p. 805). He testified that:

“So they work together in terms of planning certain behaviors, especially emotion-related behaviors such as your driving
down the road and somebody cuts you off and you feel like jumping out and smashing their windshield with a golf club,
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but you don’t, primarily because your frontal lobes kick in and say you can’t do that.” (T., p. 806) 

Dr. Bernstein then testified that it is the frontal lobes that are most affected by the chronic abuse of alcohol and his review of the
records indicated that Petitioner abused alcohol since he was 11 years old. (T., pp. 806-807). Dr. Bernstein also testified that
Petitioner’s parents both abused alcohol and he described in detail the effects of being raised in such an environment. (T., p. 807).
He described these effects which includes the genetic effect for alcoholism which creates a “risk for alcohol abuse and certain
behaviors related to alcohol abuse that can be passed from parents to children.” (T., p. 807) He also described the “social or devel-
opmental” effects from being raised in a “chaotic home with inconsistent parenting.” (T., p. 807) He also stated:

“Then there are the neurologic and psychiatric effects, direct effects of alcohol on the brain in terms of cognitive devel-
opment or how the brain works and as well as changes in the brain which occur which can predispose an individual to
psychiatric problems, everything from increased impulsive behavior to risk for depression to cognitive problems, as I
alluded to. So it’s a triple hit; genetic, environmental and then neuropsychiatric in the form of the effects of alcohol on
the brain itself. (T., p. 808)

Dr. Bernstein then testified concerning the effects of neglect and the failure to provide proper supervision which arises from being
raised in a home with alcoholic parents. Dr. Bernstein testified “there are going to be problems regarding how those parents func-
tion: and that is going to manifest itself in abuse and/or neglect of the child.” (T., p. 808) He further testified that if the character-
istics of a normal home are missing due the alcoholism of the parents, “you get all kinds of problems; problems with behavior, prob-
lems relating to other people, an inability to trust others. I mean, it would just go on and on and on.” (T., p. 809) 
He further testified that:

“If you raise a kid in a home where there is inconsistent parenting or abuse or neglect or outright alcohol abuse, you’re
going to end up with a – that kid is going to be changed in every way possible relating to how they’re going to function as
adults or adolescents.” (T., p. 810) 

Dr. Bernstein further testified that the importance of this upbringing is particularly important in the formative years when the
child is learning right from wrong and the ability to make decisions. He stated: 

“But the inference is there are certain key periods in the development of any organism where if they’re not exposed to
key environmental events, certain abilities that they’ll need to function just don’t develop. That is a fancy way of saying
you really get one shot at getting it right, and it’s probably from the ages of 0 to about 12 to 15. That is a key, key phase.
You can kind of pick up the pieces after that, but you can’t really undo whatever has or has not been done.” (T., pp. 810-811)

Dr. Bernstein testified that children raised in a home where the parenting, love and limit-setting are inconsistent learn not to trust
others and that such children, “have an inability to form normal close bonding with others. They tend to be overly suspicious. They
have a hard time following rules and so on.” (T., p. 811) He further stated that “If what he sees and experiences is rejection, incon-
sistency, anger or aggression, that is the way the world is; and they carry that forward with them.” (T., p. 812) Dr. Bernstein also
specifically testified “aggression in adolescents, especially adolescent boys, can often be a sign of depression. Depressed women
tend to hurt themselves. Depressed men tend to hurt others.” (T., pp 812-813) He testified that appropriate treatment of such a
child would require hospitalization and then placement in a “therapeutic environment for a number of months and then placement
in a residential-based treatment program.” (T., p. 813) Further, such children need to be treated with anti-depressants. (T., p. 813)
He testified that the brains of alcoholics tend to have abnormally low levels of serotonin and further stated that:

“In many of these patients, if you don’t treat the depression, don’t give the brain back the chemical that it’s lacking, their
ability to stop drinking is impaired on a biological basis. So I believe that a kid such as this would need an antidepressant
treatment such as a Prosac-type drug.” (T., p. 814)

Dr. Bernstein then testified that although Petitioner was hospitalized when he was 14 years old and was placed into a 12 step
program and did have counseling, he was never placed on an anti-depressant and never received appropriate psychotherapy.
(T., p. 816). 

Petitioner now claims that counsel was ineffective for failing to investigate, develop, prepare and present available, credible
and persuasive mitigating evidence at the sentencing phase of the trial. Specifically, Petitioner asserts that counsel should have
presented testimony such as that offered at the PCRA hearing by Dr. Richard Dudley and Dr. Barry Crown. 

Dr. Dudley, a psychiatrist, testified that as a result of his two interviews of Petitioner in 2008, his review Petitioner’s medical
records and his interview of Petitioner’s parents that he diagnosed Petitioner as suffering from alcoholism in remission since his
incarceration; marijuana abuse in remission since his incarceration and that he had an underlying borderline personality disorder
and a depressive disorder not otherwise specified. (H.T., p. 22) Dr. Dudley testified that based on this diagnosis there was mitigating
evidence in the case that Petitioner was:

“suffering from a combination of psychiatric disorders that I just listed at the time of the crime. He been (sic) suffering
from them for some time. But there was a variety of acute psychosocial stressors that were going on leading up to the
killing and that that had exacerbated the symptoms of these psychiatric difficulties which cause him to be in a more
deteriorated stated even than usual. (H.T., p.228) .

Dr. Dudley then testified that Petitioner “had a very difficult history that had impacted on his development from childhood that
had resulted in at least some of the these psychiatric difficulties that he ultimately developed” and reviewed Petitioner’s history
of growing up in home with parents that were severe alcoholics and in which they were exposed to episodes of “domestic violence.”
(H.T., pp. 229-230) 7 Dr. Dudley testified to the effects of growing up in such a household which included “unpredictability of this
home” and the lack of “nurturing and support” that would not be available during the “development years.” (H.T., p. 230) Dr.
Dudley then testified concerning the “genetic component of vulnerability to alcoholism” as well as the “exposure to alcohol abuse
and use during the early developmental years can also contribute to the development of alcoholism.” (H.T. 232). Dr. Dudley
testified concerning his review of the St. Francis records which indicated that Petitioner was hospitalized at St. Francis on two
occasions at an early age for alcohol abuse. (H.T., p. 233). Dr. Dudley also testified that in his opinion Petitioner had psychi-
atric difficulties in addition to the alcohol dependence when hospitalized at St. Francis and that individuals who have drug and
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alcohol issues and psychiatric disorders:

“require programs that address these substance issues, as well as psychiatric issues simultaneously, and that the failure
to integrate interventions for the two types of disorders results in a lack of success.” (H.T., p. 235) 

Dr. Dudley then testified that Petitioner would suffer from difficulty in forming relationships with others arising out of the “rela-
tional attachment difficulties” from his childhood years and that his review of the records regarding the incident that prompted
his first hospitalization at St. Francis revealed indicators that were consistent Petitioner’s issues with relationships and were
consistent with his diagnosis of borderline personality disorder. (H.T., pp. 236-237).

Dr. Dudley then testified regarding the depressive disorder, not otherwise specified, that he believed Petitioner suffered from
in 1997 which he characterized as “an overriding and kind of consistent, long-standing chronic depressive state of mind that in my
opinion was certainly much more than you would expect simply on the basis.” (H.T., pp. 238-239). 
Dr. Dudley then testified regarding personality disorders in general stating: 

“Well, I think the easiest way to understand it is we all have personality characteristics, personality traits, kind of ways
we tend to act and behave, but for most of us there is some flexibility there, that in situation in which you would be in our
best interest to do something else, we would do something else. People who suffer from a personality disorder, those char-
acteristics are so fixed and so rigid that even when it would be in their best interest to do something else, they can’t do
that, and that is what causes them under circumstances emotional distress or impairs their ability to function in a healthy
way.” (H.T., p. 240) 

Dr. Dudley then testified that a borderline personality disorder is considered a severe personality disorder:

“because of the fact that its’ characterized by such instability in such major important areas of functioning, and also when
individuals who suffer from this personality disorder are really stressed out, they can deteriorate even further and have
transient episodes of disassociation or transient episode of psychosis, that sort of thing.” (H.T., p. 242) 8

Dr. Dudley testified that the information that lead to his diagnosis of borderline personality disorder in Petitioner was his history
of attachment difficulties, neglect, abandonment, instability in parenting figures and instability in relationships. (H.T., pp. 244-245)
He also testified that individuals with this personality disorder have “instability in their sense of self” and can be “self-destruc-
tive.” (H.T., p. 245) Finally, Dr. Dudley testified that the borderline personality disorder would have reactivity of mood and impul-
sivity. (T., p. 246). Dr. Dudley reviewed the Behavior Clinic reports of Dr. Moran of October 1, 1997, Dr. Martone of September 11,
1997 and Dr. Stile of September 3, 1997. He indicated that the evaluation of Dr. Moran made findings that he felt were consistent
with his opinion. (T., pp. 250-251) However, he also agreed that Petitioner was not psychotic at the time of the evaluation as he had
not diagnosed him with a psychotic disorder. (H.T., p. 253). He also testified concerning his review of the report of Dr. Martone
which indicated that there were findings expressed in that report, such as mood instability and chronic depression, which he felt
were consistent with his diagnosis. (H.T., pp. 243-245) As to the report of Dr. Stile, he indicated that Petitioner had been treated
for chemical dependency and that he continues to use alcohol and marijuana and had used marijuana on the day of the crime. (H.T.,
p. 256). In addition, he noted that Dr. Stile indicated that Petitioner was sufficiently ill that he warranted “some sort of interven-
tion.” (H.T., p. 257). Dr. Dudley testified concerning his review of Dr. Bernstein’s testimony and that it was a “close question” as
to whether or not Petitioner qualified for a diminished capacity defense under Pennsylvania law, in that,

“there were pieces of information that seemed to refute that, there were other pieces of information that seemed to
support that, and I didn’t have a sufficient amount of information to resolve that situation.” (H.T., p. 260) 

Dr. Dudley testified that as a result of his diagnosis, he is of the opinion that there was evidence of mitigating circumstances in that:

“the psychiatric difficulties that he was suffering from exacerbated by the stress that he was under constitute an extreme
mental and emotional disturbance that rendered him substantially impaired in his ability to confirm his conduct and that
his background and history in and of itself could have been considered for presentation of some mitigation.” (H.T., p. 265). 

Petitioner also presented the testimony of Barry Crown, PhD. as an expert in the field of neuropsychology. Dr. Crown testified
that he conducted neuropsychological testing on Petitioner on September 15, 2011. (H.T., p. 291) Based on the testing he concluded
that Petitioner had organic brain damage which affected his fronto-temporal lobe function and partial functional impairments in
memory and recall. He felt that he had a mood disorder and that he had a history of alcohol dependency. (H.T., p. 293) He testified
that due to the fronto-temporal lobe damage he had difficulty and was impaired in reasoning, judgment and control of emotions
and he was impulsive. (H.T., p. 296) He further believed that he had difficulties with executive decision making which is the
process of analyzing a situation and reaching a conclusion. (H.T., p. 296). Dr. Crown testified that the very front or tertiary aspects
of the frontal lobes of a person 19 years and 10 months old, as Petitioner was at the time of the murder, are not fully developed and
that Petitioner’s alcohol abuse during an early age would have impaired the development of his brain. (H.T., p. 306). He also
testified that Petitioner’s mother’s use of alcohol through the seventh month of her pregnancy with Petitioner, “very likely” would
have had an effect on the fetus. (H.T., p. 307). He also testified that based on his observation of Petitioner during the exam of the
Commonwealth’s expert, Dr. Wright, as well as his own evaluation, he believed that the “chaotic, disturbed childhood and neglect”
of Petitioner was a mitigating circumstance. (H.T., pp. 307-308) This included his parents’ drinking and his relationship with his
parents, which included being beaten by his mother when she was drunk, were mitigating circumstances. (H.T., p. 309) He also
indicated that Petitioner expressed being depressed about himself and his circumstances for lengthy periods of time and that
depression deprives an individual of the opportunity to experience normal development. (H.T., p. 310) He also testified that the
fact that a person may have a high I.Q. does not mean that they are not experiencing cognitive difficulties. (H.T., p. 312) He also
noted that Petitioner also reported concussions or head injuries from falls, fights and sports and that he reported headaches but he
could attach no significance to those reports. (H.T., p. 314) Dr. Crown concluded by stating that as a result of the fact that the
portion of the brain that controls impulses and decision making was not fully developed at the time of the murder, Petitioner’s
“decision making-processes at the time of the killing would have been impacted by the still maturing state of his brain and partic-
ularly its frontal regions.” (H.T., p.315) 

Petitioner now asserts that counsel was ineffective in failing to present testimony consistent with that of Dr. Dudley and Dr.
Crown to establish evidence of mitigation. However, as a review of the testimony of Dr. Bernstein, Dr. Dudley and Dr. Crown as set
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forth above indicates that the testimony of each of the witnesses was essentially the same. Dr. Bernstein testified to each of the
elements or factors in Petitioner’s history that would have impacted on the development of Petitioner’s brain, and in particular the
frontal and temporal lobes of the brain. He testified to the use of alcohol by Petitioner’s mother during the pregnancy; the history
of alcohol dependence and abuse by his parents in their household and how it would manifest itself in abuse and/or neglect in the
child. He testified to what he called the “triple hit” of “genetic, environmental and then neuropsychiatric effects” of alcohol on
Petitioner and on the development of his on the brain. (T., p. 808) He testified how the long term and continued use of alcohol in a
young person would cause organic brain damage and actually impact the physical development of the brain. He testified that
Petitioner did not receive the appropriate long term or continued therapies necessary to treat both his alcohol addiction and
conditions that might arise from it, including depression, and the effects of the depression on men, in particular, which makes them
particularly likely to hurt others. Dr. Bernstein testified to the effects of concussions or closed head injuries to the brain and the
frontal lobes in particular. Dr. Bernstein testified to the impact of his conditions on Petitioner’s ability to relate to other people and
an inability to trust others. He testified concerning how the effects of all of these conditions would impact on his ability to control
his behavior, his impulse control and the “the kid is going to be changed in every way possible relating to how they’re going to func-
tion as adults or adolescents.” (T., p. 810) 

Petitioner has failed to demonstrate in any way how counsel was ineffective in failing to present mitigation testimony such as
that offered through Dr. Dudley and Dr. Crown. In fact, an examination of the record demonstrates that Dr. Bernstein’s testimony
was essentially the same as that of Dr. Dudley’s and Dr. Crown’s. While Dr. Bernstein did not make or offer an AXIS 2 diagnosis
related to a personality disorder, it is clear that he was permitted to testify to all of the characteristics of the personality disor-
der as described by Dr. Dudley. In addition, while Dr. Bernstein did not order neuropsychological testing, he testified to the
effects of Petitioner’s alcohol use and concussions on the frontal and temporal lobes of the brain. When considering Dr.
Bernstein’s testimony as a whole, it is clear that he testified that due to the social, medical and psychiatric history of Petitioner
and how Petitioner’s brain was affected such that his ability to control his conduct impaired. In addition, other than Dr. Dudley’s
testimony that he was unsure if Petitioner qualified for the diminished capacity defense, there was no testimony at the PCRA
hearing that indicated that Dr. Bernstein was incorrect in any of his assessments or opinions regarding Petitioner offered during
the penalty phase of the trial. 

Counsel was not ineffective in failing to present the evidence that was cumulative to that which was presented in the testimony
of Dr. Bernstein nor was there any prejudice to Petitioner in failing to present such testimony. To prove prejudice, Petitioner must
prove:

[T]here is a reasonable probability that, absent counsel’s failure to present the mitigation evidence he currently proffers,
[appellant] would have been able to prove at least one [more] mitigating circumstance by a preponderance of the
evidence and that at least one jury member would have concluded that the mitigating circumstance(s) outweighed the
aggravating circumstance(s). Lesko, at 383 (quoting Commonwealth v. Brown, 582 Pa. 461, 872 A.2d 1139, 1150–51
(2005)). Commonwealth v. Philistin, 53 A.3d 1, 27-28 (Pa. 2012)

Petitioner had failed to establish that there was a reasonable probability that the mitigation testimony offered would have affected
the outcome of the case. 

To the extent that it is asserted that counsel was ineffective in failing to present the evidence contained in the Behavior Clinic
records in the penalty phase of the case, counsel was not ineffective in that regard for the reasons set forth in more detail below.
There no evidence to establish that counsel was ineffective in failing to present the mitigation testimony as offered at the PCRA
hearing or that Petitioner was prejudiced by the failure to present such testimony. 

Claim 13:
Petitioner next alleges that it was error to deny his claim that trial counsel was ineffective for failing to utilize the Behavior

Clinic records and in failing to object to the trial court’s unconstitutional ruling that the Behavior Clinic experts could not testify
in support of his claims when the Behavior Clinic records could have benefited appellant at his suppression hearing, as well as the
guilt and penalty phases of his trial. 

Petitioner claims that counsel was ineffective in failing to present evidence contained in the Behavior Clinic records consisting
of the report of Dr. Sabato Stile of September 3, 1997, the report of Dr. Christine Martone of September 11, 1997 and the report of
Dr. Michael Moran of October 3, 1997. 

Dr. Stile examined Petitioner on September 3, 1997 after he was arrested and charged with the September 1 rape and unlawful
restraint of the victim. This two page report contains a social history and past history regarding Petitioner’s psychiatric and chem-
ical dependency treatment at St. Francis Medical Center, as well as a reference to his continued use of alcohol and marijuana. The
report describes the circumstances of his arrest and his current mental status. His current mental status provides,

“This is a moderately nourished black male appearing his stated age. He is in no acute physical or emotional distress. He
denies voices, visions, suicidal or homicidal urges. He indicates adequate sleep, appetite and mood. He has been treated
for chemical dependency as a teenager, but continues to use alcohol and marijuana. He was using marijuana the day of
the incident which led to his arrest.” 

The diagnosis made by Dr. Stile was: “AXIS 1.- Polysubstance Dependence, AXIS 2.- Narcissistic Personality Disorder and AXIS
3.- Deferred.” The impressions and recommendations were that Petitioner was nonpsychotic, understood the charges against him
and was able to cooperate with his counsel. No contraindications were found to his incarceration and psychiatric treatment and a
referral to a chemical dependency program was recommended. (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Exhibit 8) 

Petitioner also refers to the report of Dr. Christine Martone of September 11, 1997, which is a three page report prepared by
Dr. Martone after his arrest for the murder of the victim. The report recounts Petitioner’s version of the events, as well as a past
history, current living situation, early life history and background information. The mental status examination, states: 

“The Defendant is a husky black male who was cooperative with the interview. He was oriented in all three spheres. His
memory was intact. His thoughts were logical and coherent and free of loosened associations. There was no evidence of
delusions or hallucinations. His affect was dysphoric and tearful. He denied homicidal ideation. He does admit that he
has experienced some suicidal ideation but that he will not do it for the sake of his son. He indicated on one occasion since
his arrest he tried to harm himself by holding his breath and putting his hand over his mouth.” 
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The impressions were recorded as: “AXIS 1.- Adjustment disorder secondary to current difficulties, marijuana and alcohol abuse,
rule out alcohol dependence; AXIS 2. - Narcissistic personality disorder traits and AXIS 3.- Chlamydia by history being treated
with medication.” Dr. Martone found Petitioner competent to stand trial and that he understood the charges against him and that
he was able to cooperate in his own defense. She further found that his depressive symptomatology could be managed by the
Treatment Team and he would be further evaluated for any difficulties with depression or suicidal ideation. (Petitioner’s
Evidentiary Hearing Exhibits, Vol 1, Exhibit 9)

Petitioner also refers to the report of Dr. Michael Moran, Ph.D. who evaluated Petitioner on October 1, 1997. This report included
background information, clinical observations, as well as reference to intellectual, achievement and personality testing. Dr.
Moran’s evaluation included a diagnosis of AXIS I - alcoholism, currently in remission; cannabis abuse, currently in remission;
adjustment disorder with mixed anxiety and depressed mood and an AXIS II diagnosis of passive-aggressive (negativistic) person-
ality disorder with narcissistic personality features, schizotypal personality features, schizoid personality traits, and depressive
personality traits. In his report, Dr. Moran made the following summary and conclusions: 

“Wayne is an intelligent young man with a personality organization characterized by pathological personality features
generated by developmental experiences and which no doubt persisted for several years prior to the present assessment.
Alcoholism and street drug abuse only complicated his psychopathology and resulted in impulse dyscontrol. Although he
has a severely disordered personality, and there was some evidence of bizarre mentation, he was not psychotic at the time
of this evaluation. He fully understands the charges brought against him, he is certainly competent to stand trial and to
cooperate with an attorney in his own defense. There is no psychological reason why Wayne should not be tried in accor-
dance with the existing evidence in this case, and if found guilty, incarceration is not contraindicated.” (Petitioner’s
Evidentiary Hearing Exhibits, Vol. 1, Exhibit 10) 

Each of the reports was prepared as result of the referral by the court to the Allegheny County Behavior Clinic for evaluations to
determine Petitioner’s competency to stand trial. 

The record reflects that the trial court provided a copy of the Behavior Clinic records to Attorney Cribbens but repeatedly made
clear that although the reports were made available to counsel, they were not to be used in either party’s case. The Court stated:

“Those reports aren’t prepared for the Commonwealth or the defense. They’re for the Court. Dr. Martone is not an expert
for the Commonwealth. You’re not going to have your battle of experts using my experts. The judges of this Court, we’ve
discussed that. They’re not to be used for purposes of whether for the defense or for the prosecution.” (T., pp. 300-301) 

When suggested by the Commonwealth that it intended to use Dr. Martone as a rebuttal witness, the Court reiterated its position
that “Dr. Martone is not going to testify for the Commonwealth as your witness. I’ll tell you that right now.” (T., p. 302) At that point,
Attorney Harper indicated that “So in light of that ruling, I have no need of the other doctor that I wanted to call, if that were to
occur. I’ll withdraw my request.” (T., p. 302) Attorney Cribbens had also stated when the Court offered her the report that, “As long
as the Commonwealth isn’t going to cross-examine Dr. Bernstein on any opinions rendered in these reports.” (T., pp. 300-301) A
review of the record indicates that the Commonwealth regarded the reports of Dr. Martone and Dr. Stile as favorable to its posi-
tion and defense counsel regarded the report of Dr. Moran as favorable to Petitioner. (T., pp. 304-305) After extensive discussion
regarding the ramifications and the procedures related to using the reports, Attorney Harper raised issues related to the use of the
reports as it might affect a criminal defendant’s willingness to speak to the Behavior Clinic physicians. Attorney Cribbins then
expressed that it might prejudice the defense expert in his testimony if he did not examine the reports and but also might subject
the defense expert to cross-examination regarding the content of the reports if he did examine them. (T., pp. 309-310) After
considering the positions of the parties, the Court ruled that the reports could be used, stating:

“I’ll tell you where I’ll go with this. If the parties can agree that the reports can be utilized during the trial without the
author of those reports having to come here to testify, if you can agree, I will bend my principles and allow you to use
them with the understanding that never again. But if there is an objection going to be raised to it, then I’m going to
sustain the objection.” (T., p. 311) 

Attorney Harper, immediately objected, stating: “Objection, it’s on the record. I won’t use them, I don’t want them used.” (T., p.
311) The Court then ruled that the reports could not be used by either party. In addition, just prior to Dr. Bernstein’s direct testi-
mony in the guilt phase, the trial court again ruled that the Commonwealth could not inquire, even in a general manner, about
whether or not Dr. Bernstein would want to have at his disposal the reports of other mental health professionals. (T., pp. 525-526)
The Court ruled that Dr. Bernstein was well aware that any such reports would not be available and that such a line of question-
ing would be unfair and misleading. (T., p. 526). The record reflects that Attorney Cribbins requested that the court instruct the
Commonwealth to not inquire into the Behavior Clinic reports even in a general manner. (T., p. 526)

At the PCRA hearing Attorney Harper testified concerning his understanding of the purpose and use of the Behavior Clinic
reports in Allegheny County which was consistent with that described by the trial court. (H.T., pp. 24-29) In addition, when asked
about the decision not to supply the reports to Dr. Bernstein, counsel testified that: “A, they were not admissible to go out to my
expert, and, B, I did not want him making a decision on something that was not admissible.” (H.T., p. 27) 

Attorney Cribbens testified at the PCRA hearing regarding the Behavior Clinic records that: 

“I was not privy to the conversation with the Court about what would be done and whether we would agree with the
prosecution to use the records or not. Leo made this decision on his own, without bringing me in.” (H.T., p. 128) 

However, as noted above, it was Attorney Cribbens who first raised a concern that the reports would be used by the Commonwealth
to cross- examine Dr. Bernstein. (T., pp. 299-300) In addition, Attorney Cribbins specifically discussed with the court her concern
that if they were reviewed by Dr. Bernstein then the reports could “come in without the doctors coming in.” (T., p. 310) 

Attorney Cribbins was then questioned at the PCRA hearing, over the objection of the Commonwealth, concerning entries in
the reports of Dr. Martone that she would have wanted to present to the jury in mitigation, including references to the amount of
alcohol he drank the night of the murder (H.T., p. 129); statements of remorse by Petitioner and that he did not intend to hurt the
victim (H.T., p. 132); statements that he drinks on a daily basis and has blackouts (H.T., p.133); and, the Axis 2 impression of a
narcissistic personality disorder (H.T. p. 133) From Dr. Moran’s report Attorney Cribbins testified that she would have wanted the
statement that Petitioner was chronically irritable, negative and hostile and that he used street drugs and alcohol to reduce is
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tensions and conflicts (H.T., p. 135) and, the Axis 2 diagnosis of passive-aggressive personality disorder with narcissistic type
personality features, schizo-type personality features, schizoid personality traits and depressive personality traits. (H.T., p. 135)
Finally counsel also testified that she would have also wanted from Dr. Stile’s report the Axis 2 diagnosis of narcissistic-personality
disorder and that psychiatric treatment was recommended. (H.T., p. 136) 

Although Attorney Harper stated at trial that he believed that Dr. Moran’s report was helpful and Attorney Cribbins testified at
the PCRA hearing that there were portions of each report that would have helped Petitioner, it is also clear that both counsel
believed that portions of the reports were not helpful to Petitioner in both the guilt and penalty phases of the trial. For instance, in
the report of Dr. Stile’s regarding the September 1 rape, Petitioner alleges that when they had sex “she didn’t say no.” This is
specifically contradicted by his confession to the Wilkinsburg police in which he stated that as he backed her into the wall, “She
asked me to quit, why was I gonna do that, you know, don’t let it go this far . . .” (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1,
Ex. 33) Dr. Stile also notes that: “He denies voices, visions, suicidal or homicidal urges. He indicates adequate sleep, appetite and
mood.” 

In Dr. Martone’s report of September 11, 1997, despite his statement that “she didn’t say no” to the September 1 sexual
encounter, Petitioner reported to Dr. Martone that “he picked her and brought her into the foreman’s office and had forcible inter-
course with her.” Further, despite his detailed account to Detective Logan of the events when he choked, raped and stabbed Little,
he informed Dr. Martone that as he dragged the victim to the field he saw the knife on someone’s porch and “then he does not
remember much more.” In addition, although he states that he had “great remorse” for his crime, his letters to Britton from jail
express that Little “got what she deserved.” Despite the allegations of how his fronto-temporal lobes were affected by his long
history of alcohol abuse, Dr. Martone indicated that “His thoughts were logical and coherent and free of loosened associations.
There was no evidence of delusions or hallucinations.” As to Dr. Moran, although there is discussion concerning the findings on
the psychological testing, he also indicated that Petitioner “at no time expressed remorse.” Dr. Moran also noted that “He denied
ever having experienced auditory or visual hallucinations, but he admitted to frequent suicidal ideations.” Dr. Moran discussed
Petitioner’s assessment of his lawyer and when completing his evaluations stated, “I don’t give a shit what them tests say – just get
me a good lawyer.” 

A review of the Behavior Clinic reports indicate that there were findings consistent with the testimony of Dr. Bernstein, as
discussed in detail above, but it is also clear that all of the reports contained information, assessments or statements that could be
considered detrimental to Petitioner’s position both in the guilt and penalty phases of the case. Clearly, despite any testimony to
the contrary at the PCRA hearing, trial and guilt phase counsel made strategic decisions that they would rather exclude all of the
reports then be faced with the prospect of the Commonwealth using the report or testimony of Dr. Martone. As noted above, Dr.
Bernstein testified at trial consistent with the testimony of Dr. Dudley and Dr. Crown at the PCRA hearing and, therefore, the fail-
ure to present the testimony or reports of the Behavior clinic experts did not deprive Petitioner of relevant psychiatric testimony
at the guilt or penalty phases of the trial and there is no evidence to support the finding that Petitioner was prejudiced by the fail-
ure to present such evidence. 

Petitioner also asserts that counsel was ineffective in failing to object to the unconstitutional ruling by the trial court which
prevented the use of the Behavior Clinic reports or excluded the testimony of Dr. Stiles, Dr. Martone or Dr. Moran. As noted above,
the trial court, in the appropriate use of its discretion, ultimately agreed to allow the reports to be used if the parties agreed with
the use of all of the reports, an option that counsel decided to forego. Although, in retrospect, counsel now feels that it may have
been a better strategy to use the reports, this does not indicate or prove that counsel was ineffective in adopting the strategy used
at the time of trial. In addition, to the extent that Petitioner asserts that the trial court had a duty to disclose and allow the reports,
relying on Gardner v. Florida, 97 S. Ct. 1197 (1997) such reliance is misplaced. In Gardner v. Florida, 97 S. Ct. 1197 (1977) the Court
stated:

“Petitioner was convicted of first-degree murder and sentenced to death. When the trial judge imposed the death
sentence he stated that he was relying in part on information in a presentence investigation report. Portions of the report
were not disclosed to counsel for the parties. Without reviewing the confidential portion of the presentence report, the
Supreme Court of Florida, over the dissent of two justices, affirmed the death sentence. 313 So.2d 675 (1975). We
conclude that this procedure does not satisfy the constitutional command that no person shall be deprived of life without
due process of law.” Gardner, supra at 1201

In the present case, the trial court did not fail to disclose the Behavior Clinic reports or use them in any manner other than to deter-
mine Petitioner’s competency to stand trial, which was never disputed. The holding in Gardner is inapplicable to the facts in the
present case. In addition, it is clear that the trial court did not withhold any exculpatory evidence but in fact ordered that the
reports could be used, however, in a strategic decision related to the content of the record, counsel elected not to use the records
as there were portions of the records that were deemed detrimental to Petitioner’s position. Counsel was not ineffective and
Petitioner’s claim was appropriately denied. 

Claim 14:
Petitioner next asserts that it was error to deny Petitioner’s request at the PCRA hearing to present the testimony of the behav-

ior clinic experts who had evaluated appellant both before and after the crimes in question. The record reflects that at the PCRA
hearing, Petitioner indicated that Dr. Martone would be called to testify concerning the findings in her report. Counsel stated:

“We have her report. We know what her findings were. They are relevant to mitigation. They are relevant to our claim
that not presenting that to the jury was a due process violation and an 8th Amendment violation, but also ineffectiveness
of counsel. Leo Harper making this decision that he was not going to use this evidence, which are suggesting was an
unreasonable strategy decision, that was ineffectiveness of counsel. So Dr. Martone’s testimony goes directly to the
second prong of the Strickland prejudice analysis to prove that Mr. Mitchell was prejudiced by the ineffective assistance
of counsel, and also by the Court’s ruling that these experts cannot be called in violation of due process and the 8th
Amendment.” (H.T., pp. 324-325) 

Counsel also indicated that Dr. Martone was also a fact witness in that she made findings that were mitigating and should have
been presented to the jury. (H.T., p. 327) Finally, counsel asserted that the testimony was offered in the context of an ineffective-
ness claim because “Leo Harper made this decision that was unreasonable without talking to his co-counsel.” (H.T., p. 328) 
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The record of the PCRA hearing indicates that the reports of Dr. Martone, as well as the reports of Dr. Stile and Dr. Moran, were
discussed in detail by Petitioner’s witnesses. As outlined above, Attorney Cribbins was asked about the portions, statements or find-
ings in each report that she would have wanted to use in the penalty phase of the case. However, as noted above, contrary to the
assertion that Attorney Harper made the decision about the use of the reports unilaterally, the trial record reflects that Attorney
Cribbins was involved in the discussions with the court about the use of the reports. 

Dr. Dudley was also questioned extensively about the reports of Dr. Martone, Dr. Moran and Dr. Stile and how findings and
statements in those reports confirmed or corroborated his findings. (H.T., pp. 247-257) Likewise, Dr. Crown was permitted to
testify that Dr. Moran’s report was consistent with his findings regarding frontal lobe development. (H.T., p 305) Dr. Bernstein was
also permitted to testify concerning his review of the Behavior Clinic reports and whether he saw information in them that would
have been helpful to him in the guilt or penalty phases of the case. (H.T., p. 197-199) In addition, the reports are clearly part of the
record and reflect what all counsel and the court had available to review at the time of trial as decisions were made about the
admission of the records. There was no supplemental report or affidavit filed by Dr. Martone and, therefore, she would not have
been permitted to testify beyond that which was already reflected from her 1997 report. 

It is clear from the record as noted above that that the issue related to the content of the Behavior Clinic reports is Petitioner’s
claim that counsel was ineffective in making an unreasonable strategic decision not to use the reports because he made the assess-
ment that there were findings, statements by Petitioner or other information in the reports that were detrimental. Attorney Harper
expressed on the record during the trial that he considered the report of Dr. Moran helpful to Petitioner’s position but clearly
believed that Dr. Martone’s report was not. This decision was not unreasonable. Petitioner repeatedly asserts that Attorney Harper
made the decision unilaterally to not use the reports, a position which is not supported by the record. However, even assuming that
counsel did not agree on the strategy employed does not, in and of itself, establish that Attorney Harper was ineffective. As the
reports of from the Behavior Clinic experts were admitted and available for the witnesses to testify to, there was no error in not
permitting Dr. Martone to testify at the PCRA hearing. 

Claim 15:
Petitioner next claims that it was error to limit Petitioner’s expert testimony and not allow Petitioner’s experts to testify about

mental health mitigating evidence that was not explicitly detailed in their expert reports. Petitioner, in raising this issue, does not
set forth specifically any testimony that was limited or the mitigating evidence that was excluded. The record reflects that
Petitioner presented the expert testimony of Dr. Bernstein, Dr. Dudley and Dr. Crown, all of whom testified extensively concern-
ing the mitigation evidence that was outlined in their reports. In addition, as noted above, each of these witnesses was permitted
to testify to what they believed was mitigation testimony in the Behavior Clinic reports that supported their conclusions about
mitigation evidence. Petitioner does not point to any specific evidence that was excluded but simply make the general assertion
that evidence was excluded. A review of the record does not reflect that any evidence was improperly excluded. 

Claim 16
Petitioner asserts that it was error to deny his claim that he is entitled to a new capital sentencing hearing because the prose-

cution introduced evidence and argument concerning non-statutory aggravating factors and improper victim impact evidence and
the sentencing jury was permitted to consider such evidence and argument. 

Petitioner asserts that the Commonwealth presented evidence or argument concerning non-statutory aggravating factors
including evidence of Petitioner’s abusive relationship with the victim and her fear of him. Petitioner also asserts that in the clos-
ing argument the prosecutor spoke at length about the history of domestic violence. Further, Petitioner asserts that the
Commonwealth presented evidence about the victim’s personal characteristics, her relationship with her family members and the
effect of her death on her family. As it pertains to the argument that the Commonwealth presented improper evidence regarding
the victim, her relationship with her family members and the effect of her death on her family, it is clear that Pennsylvania
permits such victim impact testimony. In Commonwealth v. Rega, 933 A.2d 997 (2007) the Court stated:

“Victim impact evidence was inadmissible under the procedures established by the Sentencing Code, 42 Pa.C.S. § 9711,
prior to its amendment on October 11, 1995. McNeil, 679 A.2d at 1259. In October, 1995, however, the legislature
amended the statute to permit victim impact testimony. See 42 Pa.C.S. § 9711(a)(2). The victim of a crime may “(1) make
a victim impact statement or present any victim impact information in relation to the sentence to be imposed on the defen-
dant; or (2) testify as to the effect of the offense on the victim or the family of the victim.” 42 Pa.C.S. § 9738. Victim impact
testimony is defined as “evidence concerning the victim and the impact that that death of the victim has had on the
family of the victim....” 42 Pa.C.S. § 9711(a)(2). Such testimony is permissible when the Commonwealth establishes that
the victim’s death had an impact on the victim’s family as opposed to presenting mere generalizations of the effect of the
death on the community at large. Once this threshold has been met, the trial court has discretion over the testimony
admitted. Commonwealth v. Eichinger, 591 Pa. 1, 915 A.2d 1122, 1139–40 (2007). See also Commonwealth v. Williams, 578
Pa. 504, 854 A.2d 440, 446 (2004).” Commonwealth v. Rega, 933 A.2d 997, 1022 (2007)

A review of the record shows that the only victim impact testimony was the brief testimony of the victim’s mother, Debra King. (T.,
pp. 792-797) Ms. King was directed to limit her testimony to the impact that the victim’s death had on her and her family. Ms. King’s
testimony described her relationship with her daughter as well as her daughter’s relationship with her son and her siblings. She
referred to her daughter as a “wonderful” and “sweet” girl, who was not “mean” or “vicious”. (T., p. 96) There was nothing in the
very brief testimony that was inflammatory or improper. 

Petitioner also asserts that the Commonwealth argued as an aggravating factor the abusive relationship or the history of domestic
violence as referred to in the testimony of Little’s mother and as described in her diary. It is clear from a review of the
Commonwealth’s closing argument that the evidence was reviewed to address each of the anticipated claims of mitigating circum-
stances. These included the claim of no significant history of prior criminal convictions; that Petitioner was under the influence of
extreme mental or emotional disturbance; that Petitioner lacked the capacity to appreciate the criminality of his conduct or his
ability conform his conduct to the law was substantially impaired; the Petitioner’s age; and, Petitioner’s claims regarding other
evidence of mitigation concerning his character and record and the circumstances of the offense. These included claims of neglect
and a poor family and home life while learning right from wrong, the use and abuse of alcohol, and Petitioner’s medical and
psychiatric history. The record reflects that the prosecutor appropriately commented on the evidence which he contended refuted
the findings of mitigating circumstances. He commented on the evidence that it was claimed supported the position that Petitioner
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was not acting under the influence of extreme mental or emotional disturbance but was acting under the influence of nothing more
than “anger and jealously” as reflected in the Petitioner’s own statement to Detective Logan. (T., p. 885). Although a reference was
then made to the “same anger and jealousy” that the victim perceived and communicated in her journal, this single reference to
the victim’s diary did not constitute improper argument of a non-aggravating circumstance. This was a reference to the emotions
that Petitioner expressed in his detailed statement to Detective Logan and was referenced to refute the argument that Petitioner
was acting under an extreme emotional disturbance. The prosecutor characterized the circumstances as “a human dynamic that
he acted on inappropriately and raped and killed Robin Little.” (T., p. 885) There is no evidence to support the claim that improper
non-statutory aggravating factors. 

Finally, Petitioner asserts that in the guilt phase of the case the prosecutor improperly commented on testimony regarding an
abusive relationship to inflame the jury and prejudice them against Petitioner. However, in assessing the prosecution’s argument,
it must be put in the context of the argument made by defense counsel. In his closing argument, defense counsel argued extensively
about Petitioner’s state of mind as it pertained to his relationship with Little up to and including the day of the murder, stating:

“Robin and Wayne met when they were 14. Robin and Wayne fell in love or what they called love. Robin somewhere
leaves a note, “This is the man I left home for, and he left college for me.” The deck was stacked against them, as in any
young love affair.

Sometimes I wish we could bottle it up and put it away until people reach their 30s; and perhaps we could handle it
a little better, a little more maturely, but that’s not to be.

Wayne and Robin were in love. They were proud of their love, and they fought for their love. Nobody supported their
love; no one. Yet when Wayne went off to college, his one chance to escape from the culture he was born in, there was
Robin dragging him back to it.

No, Wayne, was not much of a husband. And, no, Wayne was not much of a father in a lot of ways. But they loved each
other.

Ladies and gentlemen, one of the reasons this case will come down to one crime for your consideration is Wayne
Mitchell has admitted his culpability to everything else in this case.

He’s acknowledged responsibility. In the one case he has entered a plea of guilty, and in the other case you heard his
confession.

The question for you is one, one singular question. Did he have the kind of mind that could form a willful, deliberate
and premeditated design to kill? It’s just that simple. Or did he suffer from some disability which diminished his capacity
to form that willful deliberate, premeditated design, which will allow the case to be considered murder of the third
degree.” (T., pp. 628-630)

Defense counsel also stated: 

“Ladies and gentlemen, do not doubt that they loved each other. On the day Robin Little died, the day of her tragic
death, she spoke to two people. No. 1, she spoke to Rosalyn Guy-McCorkle and told her that things would be all right once
Wayne got to the hospital and was treated, a believer in treatment.

Later that evening she spoke to Shelia Britton, and she articulated that she hoped to get together with Wayne when
he got out of treatment.

The love had not died, but it was bastardized by Wayne’s abuse of alcohol. Wayne’s mental disabilities went further,
hallucinations. Shelia Britton talks about that conversation at night when she thought Wayne was talking to his mother,
but he wasn’t, because you heard his mother state she wasn’t there.” (T., pp. 639-640)

It is in this context that the prosecutor addressed the nature of the relationship between Petitioner and the victim in his clos-
ing argument by referring to her diary entries and stating that the victim was in an abusive situation. (T., p. 644) This argument
was an appropriate response to the argument posed by defense counsel regarding the Petitioner’s statement of mind at the time of
the killing. The record does not reflect that any reference to an abusive relationship, to the victim or the impact of her death on
her family was an attempt by the Commonwealth to inject or argue non-statutory aggravating factors or circumstances and
Petitioner’s claim that counsel was ineffective for failing to object to the testimony is without merit. 

Claim 17:
Petitioner asserts that it was error to deny his claim that trial and appellate counsel were ineffective for failing to raise or

litigate the invalid use of convictions from the guilt phase of trial to rebut the existence of the (e)(1) “no prior history of criminal
convictions mitigating factor” and to request that the jury be instructed to find Petitioner’s lack of a record as a mitigating circum-
stance under the catch all mitigating factor. 
In Commonwealth v. Flor, 998 A.2d 606 (2010) the Supreme Court noted that :

As this Court has expressly articulated, “[a] capital jury is not required to find a mitigating factor presented by a defen-
dant, even if the Commonwealth fails to present evidence rebutting the existence of that factor.” Commonwealth v. Walter,
600 Pa. 392, 966 A.2d 560, 568 (2009). In more general terms, the fact-finder is free to believe all, part, or none of the
evidence, and credibility determinations rest solely within the purview of the fact-finder. Commonwealth v. Treiber, 582
Pa. 646, 874 A.2d 26, 30 (2005); Commonwealth v. Williams, 578 Pa. 504, 854 A.2d 440, 445 (2004). It follows directly from
the above principles that a jury is not obliged to believe testimony, including expert medical or psychiatric testimony,
offered by a defendant. See Commonwealth v. VanDivner, 599 Pa. 617, 962 A.2d 1170, 1177 (2009); Commonwealth v.
Henry, 524 Pa. 135, 569 A.2d 929, 939 (1990). Furthermore, the weight to be ascribed to any testimony is a determination
that rests exclusively with the finder-of-fact. Treiber, supra at 30; Williams, supra at 445.” Flor, supra at 626

A defendant is also required to prove any mitigating circumstances by a preponderance of the evidence. Flor, supra at 626.
Petitioner attempted to establish the mitigating circumstances of (e)(1) he had no significant history of prior criminal convictions;
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(e)(2) he was under the influence of extreme mental or emotional disturbance; (e)(3) his capacity to appreciate the criminality of
his conduct or to conform his conduct to the requirements of law was substantially impaired; (4) his age at the time of the crime;
and, (e)(8) there was other evidence of mitigation concerning the character and record of the defendant and the circumstances of
his offense. (e)(8) is known as the “catch-all” mitigator and it may encompass a wide range of evidence, including life history,
mental health status, physical or psychological abuse, childhood neglect, and substance abuse. Commonwealth v. Reyes, 963 A.2d
436, 440 (2009); 

Petitioner argues that the jury should have been instructed to find Petitioner’s lack of a record prior to the instant offense as a
mitigating circumstance under the “catch all” mitigator. Initially it should be noted that, in fact, the trial did instruct the jury that
it could consider Petitioner’s lack of a criminal record as a mitigating circumstance under the (e)(8) catch all mitigating circum-
stances. Specifically, the court instructed the jury to consider under the catch all mitigating circumstance:

“any other evidence of mitigation concerning the character and record of the Defendant and the circumstances of his
offense, and they include but are not limited to the following: . . The evidence of Defendant’s life with regard to the
following: a clean criminal record, school activities, work history . . .” (T., pp. 920-921)

Petitioner also asserts that trial counsel was ineffective in failing to raise or litigate the invalid use of convictions from the guilt
phase to rebut the existence of the (e)(1) no prior history of criminal conviction. In its Opinion, the Supreme Court considered the
issue of the Commonwealth’s introduction of “evidence of the IDSI and two rape convictions that appellant committed against the
victim in order to rebut the mitigating evidence of no significant history of prior convictions.” Mitchell, supra. at 459. The Court
stated:

“First, Appellant contends that the trial court erred in permitting the Commonwealth to introduce evidence of the IDSI
and two rape convictions that Appellant committed against the victim in order to rebut his mitigating evidence of no
significant history of prior convictions. See 42 Pa.C.S. § 9711(e)(1) (providing that mitigating circumstances shall include
the fact that a defendant has no significant history of prior criminal convictions). Appellant maintains that the prosecu-
tor stipulated to the Section 9711(e)(1) mitigator, 42 Pa.C.S. § 9711(e)(1), that Appellant had no significant history of prior
criminal convictions. By allowing the Commonwealth to present evidence to refute this stipulation, Appellant contends
that the trial court committed reversible error under Commonwealth v. Rizzuto, 566 Pa. 40, 777 A.2d 1069, 1089 (2001)
(holding that where a mitigating factor is presented to the jury by stipulation, the jury is required by law to find the
mitigating factor).” Mitchell, 902 A.2d 430, 459-60 (2006)

The Court noted that Petitioner’s argument was couched in terms that the prosecutor had stipulated to the Section 9711(e)(1)
mitigator. The Supreme Court resolved the issue finding that the stipulation was that “prior to the guilty verdict here, appellant
had no significant criminal history.” The Court rejected the “attempt to interpret the stipulation as anything more, and will not
interpret it as a stipulation binding the jury to a finding of at least one mitigator.” The Court then referenced its holding in
Commonwealth v. Wharton, 665 A.2d 458 (1995) Cert. Denied, 517 U.S. 1247, 116 S.Ct. 2504, (1996) stating:

“In Wharton, we explained that the determining factor in whether convictions could be considered prior criminal
convictions under Section 9711(e)(1) was whether the defendant had a particular conviction at the time of the sentencing
hearing. The defendant in Wharton had no prior significant criminal history before he broke into a home, robbed, and
murdered his victims. He was convicted of criminal conspiracy, robbery, and burglary at the same time he was convicted
of first-degree murder. We held that because the convictions for criminal conspiracy, robbery and burglary existed at
the time of Wharton’s penalty hearing for first-degree murder, it was not improper for the sentencing court to rule that
evidence of these convictions could be used as rebuttal to the mitigating circumstance that the defendant did not have
a significant history of convictions. Wharton, 665 A.2d at 461. In the case sub judice, once the trial court reviewed the
holding in Wharton, it agreed with the prosecutor that Appellant’s contemporaneous convictions were admissible to
rebut Appellant’s claim that he had no prior significant criminal history. When the trial court so instructed the jury, the
defense had no objection. N.T. Trial at 929.” Commonwealth v. Mitchell, 902 A.2d 430, 461 (2006)

The Court in a footnote stated:

“If the court were writing on a clean slate, the dissenting’s perspective as to 42 Pa.C.S. §9711(e)(1)(b)(1)’s meaning would
be worthy of consideration.”

However, the Court indicated that it declined further consideration of the holding in Wharton for three reasons including issues of
stare decisis, consideration under the rules of statutory construction, and then stated: 

“Finally, and of paramount importance, on appeal to this Court, Appellant does not definitively challenge the propriety of
the use of his contemporaneous criminal convictions as appropriate rebuttal to his assertion in mitigation that he had no
significant criminal history. Rather, as noted, Appellant’s assertions before the trial court and on appeal focus upon his
claim that the Commonwealth stipulated to this mitigator and then attempted to circumvent such stipulation by introduc-
ing the current convictions as rebuttal. Once the court ruled that no such stipulation bound the Commonwealth and that,
therefore, the contemporaneous convictions could be used as rebuttal, Appellant did not raise, and does not argue in his
brief, the alternative argument that, in any case, contemporaneous convictions are not proper. Thus, issue preclusion
would be implicated. Commonwealth. v. Mitchell, 588 Pa. 19, 72, 902 A.2d 430, 462 (2006)

Petitioner asserts that trial and appellate counsel were ineffective in failing to raise and litigate the propriety of the holding in
Wharton and definitively challenge the use of his contemporaneous conviction to rebut the (e)(1) mitigator that he had no signifi-
cant criminal history. However, as the holding in Wharton is controlling precedent, counsel is not ineffective for failing to raise a
meritless claim or issue. 

Claim 18:
Petitioner next asserts that it was error to deny his claim that he was entitled to a new sentencing hearing because the trial court

failed to properly instruct the jury on the nature and use of aggravating and mitigating factors and that trial counsel was ineffec-
tive for failing to object. Specifically, Petitioner first objects to the following statement by the court at the start of the sentencing:
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“The sentence that you will impose will depend on whether you find any of the things that the Pennsylvania Sentencing
Code calls aggravating circumstances or mitigating circumstances. Loosely speaking, aggravating circumstances are the
things about the killing and the killer which make a first degree murder case more terrible and deserving of the death
penalty, while mitigating circumstances are those things which the make case less terrible and less deserving of death.”
(T., p. 768)

Likewise, Petitioner asserts that the following instruction was improper:

“Members of the jury, you must now decide whether to sentence the Defendant to death or life in prison. In Pennsylvania,
life imprisonment means life in prison without the possibility of parole. Your sentence will depend on what you find by
aggravating and mitigating circumstances. The Sentencing Code of Pennsylvania defines aggravating and mitigating
circumstances as the things that make a first degree murder case either more terrible or less terrible.” (T., p. 917)

Petitioner contends that these instruction are in error because the fundamental requirements of capital sentencing is that the jury
must undertake an exhaustive review of both the criminal offense and the offender and the jury must be able to consider and give
effect to the character, background and record of the defendant himself. Petitioner further contends that the trial court’s instruc-
tions regarding aggravating and mitigating circumstances places the focus of mitigating evidence on the circumstances of the
offense instead of those aspects of the Petitioner’s character, background or record. 

It is clear, however, that the trial court appropriately charged the jury concerning the nature and use of the aggravating and
mitigating circumstances pursuant to 42 Pa.C.S.A. §9711. The court instructed the jury on the applicable aggravating circum-
stances, that is that the Petitioner: (1) committed a killing while in the perpetration of a felony; (2) the victim was a prosecution
witness to a murder or other felony committed by the defendant and was killed for the purpose of preventing her testimony against
the defendant in a grand jury or criminal proceeding involving such offense; and, (3) at the time of the killing the defendant was
subject to a court order relating to protection from abuse. (T., p. 919) In addition, the court appropriately instructed the jury on the
mitigating factors including that: (1) the defendant had no significant history of prior criminal convictions; (2) defendant was
under the influence of extreme mental or emotional disturbance; (3) the capacity of the defendant to appreciate the criminality of
his conduct or conform his conduct to the requirements of the law was substantially impaired; and, (4) the age of the defendant at
the time of the criminal crime. In addition, the court specifically instructed the jury on the catch all mitigation evidence that it
could consider as follows: 

“The Defendant suffered neglect during a time in his life when he was supposed to learn right from wrong; the
Defendant’s chronic alcohol abuse; the Defendant’s involvement in church-related activities and volunteer work; the
evidence of Defendant’s repeated attempts at treatment and counseling. 

The evidence of the Defendant’s life with regard to the following: A clean criminal record, school achievements, work
history, community activities, religious activities, his confession, family support, mental disturbance, substance abuse,
family instability, parents abuse of alcohol, organic brain damage and mother’s use of alcohol during pregnancy.” (T., pp.
920-921)

The jury was also instructed as follows: 

“In deciding whether aggravating outweigh mitigating circumstances do not take into account their number. Compare the
seriousness and importance of the aggravating and mitigating circumstances.” (T., p. 923)

Likewise, the court instructed the jurors as follows:

“On the other hand, each of you is free to regard a particular mitigating circumstance as present, despite what other
jurors may believe.

This different treatment of aggravating and mitigating circumstances is one of the law’s safeguards against unjust death
sentences. It gives the Defendant the full benefit of any mitigating circumstances. It is closely related to the burden of
proof requirement.” (T., p. 924)

In fact, the last instruction to the jury again covered the mitigating circumstances, including the character and the record of the
defendant. (T., p. 928) A review of the entire charge does not support the contention that the court failed to properly instruct the
jury on the nature and use of the aggravating and mitigating factors. 

Petitioner argues that the instructions to the jury were improper because they informed the jury that they must find a nexus
between any mitigating circumstance and the crime as opposed to viewing the mitigating circumstance in relation to Petitioner.
Petitioner cites Tennard v. Dretke, 124 S.Ct. 2562 in which the Supreme Court held that the Fifth Circuit erred in failing to issue a
certificate of appealability related to Tennard’s claim that the Texas capital sentencing scheme provided an inadequate vehicle for
jurors to consider and give effect to the mitigating evidence of mental retardation and childhood abuse that Tennard had presented.
The Court in Tennard stated:

“In Atkins v. Virginia, 536 U.S., at 316, 122 S.Ct. 2242, we explained that impaired intellectual functioning is inherently
mitigating: “[T]oday our society views mentally retarded offenders as categorically less culpable than the average crim-
inal.” Nothing in our opinion suggested that a mentally retarded individual must establish a nexus between her mental
capacity and her crime before the Eighth Amendment prohibition on executing her is triggered. Equally, we cannot coun-
tenance the suggestion that low IQ evidence is not relevant mitigating evidence-and thus that the Penry question need not
even be asked-unless the defendant also establishes a nexus to the crime. Tennard v. Dretke, 124 S. Ct. 2562, 2571-72
(2004)

In the present case, the court’s instructions to the jury did not require that the jury find a nexus between any of the identified
mitigating circumstances and the crime nor was there any argument by the Commonwealth that a nexus was required. 

Petitioner also argues that counsel was ineffective in failing to request an instruction to the jury as to how to it should consider
the victim impact testimony and that the trial court erred in failing to give such an instruction. In Commonwealth v. Rega 933 A.2d
997 (2007) the Supreme Court addressed the issue of a specific instruction related to the victim impact testimony. The Court stated:



november 15 ,  2013 page 507

Here, although Appellant does not mention Means or the jury instruction suggested by the Means OAJC, he does argue
that the jury was left without guidance regarding how to consider the victim impact testimony, and asserts that trial coun-
sel should have ensured that the trial court clarify that the testimony was not a statutory aggravator. This argument is
essentially the same as the general allegation attacking victim impact testimony as a “super aggravator” that, in the case
law recited above, we have repeatedly rejected. Planker’s testimony was not offered to support any of the enumerated
aggravating factors found in 42 Pa.C.S. § 9711(d). In fact, the sentencing verdict slip shows that the only aggravators the
jury considered were two of those specifically listed in Section 9711. See 42 Pa.C.S. §§ 9711(d)(6) and (9) (that Appellant
had committed the murder while in the perpetration of a felony, and that he possessed a significant history of felony
convictions involving the use or threat of violence). Rather, the testimony was offered to impress upon the jury the human
effects of Appellant’s crimes, which permissible under 704 Section 9711(a)(2). Thus, Appellant’s general attack on Section
9711(a)(2) must fail. 

Finally, regarding the 42 Pa.C.S. § 9711(c)(2) instruction, which requires the trial court to instruct the jury that if it finds
at least one aggravating circumstance and at least one mitigating circumstance, it shall consider victim impact testimony,
Appellant has not carried his burden to demonstrate that he was prejudiced by counsel’s failure to request such an
instruction. Although it does appear that Section 9711(c)(2) is mandatory, we fail to see how an instruction to consider the
sympathetic testimony of the victim’s brother could have benefited Appellant. Appellant’s assertion that we do not know
what the outcome would have been had the trial court included the instruction falls well short of his burden to demon-
strate prejudice arising from counsels’ omission. See Pierce, 515 Pa. 153, 527 A.2d 973.
Rega, supra at 1023

Petitioner has not established any prejudice related to the charge of the court during the penalty phase and this claim is meritless.

Claim 19:
Petitioner next contends that it was error to deny his claim that he was entitled to relief based upon the cumulative effects of

the errors identified and that counsel was ineffective in failing to raise this issue on direct appeal. The law is clear that no
number of failed claims may collectively attain merit if they could not do so individually. Commonwealth v. Williams, 615 A.2d 716,
722 (1992) In addition, Petitioner’s assertions that appellate counsel was ineffective in failing to raise issues of trial counsels’ inef-
fectiveness are meritless as pursuant to Commonwealth v. Grant, 813 A.2d 726 (2002) such claims should be raised on collateral
review. 

BY THE COURT:
/s/Todd, J.

1 Petitioner filed his PCRA Petition on February 21, 2007. On April 19, 2007 an order was entered directing that an Amended PCRA
Petition be filed on or before August 17, 2007. On July 30, 2007, January 22, 2008, January 14, 2009 and March 13, 2009, Petitioner
filed Motions for an Extension of Time to File his Amended PCRA Petition. In each instance, the Petition was granted. On April
21, 2009 an order was entered directing that the Amended Petition shall be submitted on or before April 29, 2009. On April 28,
2009, an Amended PCRA Petition was filed raising 13 claims. On August 13, 2009, Petitioner filed a Supplement to the Amended
PCRA Petition. On November 5, 2009, pursuant to Commonwealth’s Petition for Extension of Time to Answer the PCRA Petition,
an order was entered granting the Commonwealth until January 4, 2010 to file its Answer to Amended PCRA Petition. On
December 8, 2009 the Commonwealth filed an Answer to the Amended PCRA Petition. On June 25, 2010 Petitioner filed a Reply
to the Commonwealth’s Answer to the PCRA Petition. On July 26, 2011, an order was entered directing Petitioner to produce expert
reports within sixty (60) days. On July 26, 2011 an order was entered directing that Petitioner be evaluated by independent
mental health experts. On October 4, 2012 Petitioner filed a Motion to Recuse in the Allegheny County Court of Common Pleas. On
October 4, 2012 the Commonwealth filed a Response to the Motion to Recuse. Petitioner then withdrew the Motion to Recuse. From
October 15 to October 19, 2012 a PCRA hearing was held. 
2 The victim’s clothing was, in fact, found in the sewer and Petitioner’s clothing was recovered in an abandoned house in a white
trash bag. (T., pp. 84, 434) Petitioner also described his clothing as a “black Jerome Bettis football shirt #36, a pair of black Boss
pants, a black tank top and a pair of black Timberland boots.” (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 32) This
description of the black clothing also matched the statement given by Shelia Britton, which is discussed in more detail below, in
which she indicated that Petitioner told her at approximately 1:00 a.m. that, “. . . he was going over to Robins (sic) house and will
be dress (sic) in black like a Ninja . . .” (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 25)
3 In a letter of March 19, 1998 Petitioner wrote:

“I need to explain to you or anyone else my state of mind as totally useless because no matter how hard I try you will
never understand but all about the little whore being dead. I have two different outlooks on that. For all the pain and
suffering she put me through and would have put me through, she deserved what she got. And, secondly, I feel death was
too good for her. She should have been made to suffer through this life and I know she would have suffered. That was
planned. But the bottom line is no matter how I looked at it, Robin killed herself and her mother helped me. There is no
way in hell you can expect me to treat someone as bad as she treated and go unpunished. It’s against the laws of nature.
I think the word is “justice.” In one of your letters it says you would have to assume responsibility for your actions. Simply
put doesn’t that apply to Robin, too.” (T., p. 332-333)

In a letter of March 18, 1998, Petitioner wrote:

“You’re not a simple minded person, so I know without me telling you, you already know what really happened with
Robin and why. I am a person of many faces, and I have long realized that all the different struggles inside me make one
man. I cannot be a husband one moment, a dog the next. I feel that love and hate are but one emotion. I am well educated,
a father. I love life. I am full of hate, not afraid of anything, some would say I’m confused, but it’s only the scale of ‘Libra.’
Well I’m sending this out tonight I had thought I had sent it, but I didn’t, until next time. Love you.” (T., pp .334-335)

4 To the extent that the issue was raised that Judge Borkowski did not provide a copy of the corrected statement or disclose it, the



page 508 volume 161   no.  23

trial transcript clearly indicates that during questioning of Britton regarding the nature of her employment, which was conducted
prior to her trial testimony, Judge Borkowski marked as Exhibit 47 the corrected statement which Britton identified and described.
Exhibit 47 was then offered into evidence. (T., pp. 233-235) It also appears that defense counsel questioned Britton about the
corrected statement during his cross examination during which he asks her to take a look at “your notes.” (T., p. 342)
5 In anticipation of the PCRA hearing, Britton was again interviewed on October 3, 2012 by detectives at the request of the Assistant
District Attorney. She repeated her statement to Carol Wright that on the day of the murder she was interviewed by police and told
them only that she knew the victim and Petitioner. She also confirmed that “it wasn’t until after she went to sleep in the evening
that she began to remember more and while sleeping began to remember her conversations with Petitioner and saw a counselor
the following morning.” In addition, she stated that she had reviewed her July 23, 1998 statement prior to testifying at trial and
made corrections to the statement at that time. (Petitioner’s Evidentiary Hearing Exhibits, Vol. 1, Ex. 26)
6 This testimony is directly contradicted by Linda Mitchell’s trial testimony when she testified that she saw Petitioner at her home
at 7:00 p.m. on the evening of September 9 and that he was “okay” and that he had not started drinking at that point in time. (T.,
p. 503)
7 Note the trial testimony of Linda Mitchell in which she denied that she was subject to physical abuse in the home but acknowl-
edged that there was “a lot of arguing and fussing going on in the home.” (T., p. 831). See also the testimony of Petitioner’s father,
Wayne Mitchell, at the PCRA hearing in which he described the arguments with his wife as “more screaming, pushing, and basi-
cally me walking away from her.” (H.T., p.511) He also testified that while he was “quite sure they [the children] heard them, not
absolutely sure if they seen any of them.” (H.T., p. 511)
8 Dr. Dudley testified on cross examination, however, that he was not rendering an opinion that Petitioner, in fact, was suffering
from an episode of disassociation or a psychotic episode at the time of the commission of the crime. (H.T., p. 269)

Commonwealth of Pennsylvania v.
Arnold Steinberg

Criminal Appeal—Sufficiency—Waiver—Pro Se Defendant—Unauthorized Practice of Law—
Vagueness of Charge—Amending Information—Restitution

No. CP-02-CR-0013930-2011. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—August 5, 2013.

OPINION
In September, 2012, a jury found Arnold Steinberg guilty of 2 counts of unauthorized practice of law. On October 24, 2012, he

was sentenced. The Court imposed 18 months of probation and ordered restitution. On November 13, 2012, a Notice of Appeal was
filed. The next day an order was docketed directing a Concise Statement be filed no later than January 11, 2013. On January 10th
of this year, a Concise Statement was filed.1 It was the antithesis of concise. It begins with 21 general assertions of error. It then
focuses on count 1 of the Information. It appears as if Steinberg argues the evidence was not sufficient (paragraphs 31, 32, 22 – 25
– 28. 29(a), 29(b)); jurisdiction was lacking (paragraphs 26-27, 29(c); and the Court reached the wrong conclusion in admitting a
certain bit of evidence (paragraph 30). Count 2 of the Information was not immune. It appears Steinberg argues the evidence was
not sufficient (paragraphs 33-46). His last three paragraphs, while contained under the heading of “Specific Issues Relative to
Count II”, are more generic than pointed to Count 2. First, he claims error when this Court did not rule on his pending motion for
new trial or judgment of acquittal. Concise Statement, paragraph 47. Second, he takes issue with the Court denying his motion to
excuse payment of court costs. Id., paragraph 48. Third, is a claim that it was error for this Court to allow the Commonwealth to
amend the Information. Id., at paragraph 49. In total, the Court counts 28 accusations of error for a 3 day jury trial that had just 6
witnesses and consumed just 280 pages of testimony.2

On January 16, 2013, the Court directed Steinberg to file an Amended Concise Statement (“ACS”) no later than March 1, 2013.
Steinberg complied. The ACS provides some needed structure and organization but, at the same time, fails to follow instructions.
Steinberg’s claims run the gamut from pretrial to sentencing. In total, the Court counts 55 claims of error in his ACS. The sheer
number reminds this Court of the observation made by a former member of this very Court, Ruggiero Aldisert.

“With a decade and a half of federal appellate court experience behind me, I can say that even when we reverse a trial
court it is rare that a brief successfully demonstrates that the trial court committed more than one or two reversible
errors. I have said in open court that when I read an appellant’s brief that contains ten or twelve points, a presumption
arises that there is no merit to any of them . . . [and] it is [this] presumption . . . that reduces the effectiveness of appel-
late advocacy.”

Aldisert, “The Appellate Bar: Professional Competence and Professional Responsibility -- A View From the Jaundiced Eye of the
Appellate Judge,” 11 Cap. U. L. Rev. 445, 458 (1982), cited in Commonwealth v. Robinson, 864 A.2d 460,479 (Pa. 2004).

The Basics
The government charged Steinberg with unauthorized practice of law. There were two separate accusations of criminality: the

first involved Steinberg’s resolution of a personal injury matter for Marcie Caliguire; the second, involved Steinberg’s representa-
tion of Mr. and Mrs. Batis in a financial securities matter. In both instances, the government accused Steinberg of practicing law
after he was disbarred on Janaury 29, 2009. The government presented evidence from Ms. Caliguire, her father, John, opposing
counsel in the securities matter, Mrs. Batis and an investigator from the District Attorney’s office. The defense consisted of Mr.
Steinberg’s testimony and some exhibits.3

Personal Injury – Caliguire Matter
Marcy Caliguire was in an automobile accident in North Carolina in September, 2007. TT, 179. She talked with her father about
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it and he recommended she call Steinberg. TT, 179-180. She followed her dad’s advice. She spoke with Steinberg and the attorney-
client relationship was formed. He told her “he could help her out”, TT, 182, and that “he would get in touch with the insurance
company.” TT, 180. In November, 2009, Steinberg sent a form letter to Ms. Caliguire. Exhibit 12. The topic was the settlement of
her personal injury case. Steinberg’s statement to her was as follows:

“We were able to settle your case for $5,000.00 and the check and Release are on the way to my office. We could not get
more because of notations in the records that you had other vehicular accidents and that you had told the doctors that you
had basically recovered. Based upon everything, this is far better than having to retain North Carolina counsel to file an
action that would be a major distraction to you in the forms of depositions, hearings, independent medical exams, etc.
Please sign and return it to me.”

TT, 184-185; Exhibit 12. The date of this communication from Steinberg was November 10, 2009. The date of his disbarment was
9 months earlier – in January 29, 2009. See, Exhibit 1; see also, TT, 245. At no time did Steinberg inform Ms. Caliguire that he was
no longer a lawyer, TT, 182, as was required by the government’s other evidence. See, Exhibits 2, 3 and 4.

Steinberg’s defense to the Caliguire matter was simple, straightforward and based upon his spin of certain facts. His opening
argument focused on whether there was any harm created by the acts he did after disbarment, TT, 46-47, and whether the few
things that he did to wrap-up this personal injury matter was “the practice of law”. TT, 48. 

His trial testimony stayed true to those themes. He acknowledged an October 16, 2009 letter being sent to a North Carolina
claims adjuster in an effort to settle the claim. TT, 283. He also recognized that this was after he was disbarred. TT, 284.

“Now, at that point in time I might have said to Marcie, you need to go somewhere else. The problem was, it was a very
small personal injury case, out of state; and I felt at the time that is was best to just wrap it up, because I did not believe
that she could find another attorney to take over such a small case. I was friends with the family at that time. That’s why
I was handling it.”

“There was no legal work done. It was just a wrap-up.”

“The Caliguire case, after the date of disbarment, there was no legal advice given, legal work performed. There was
recordkeeping. It was a gathering of documents. It was producing with the other side; and it was negotiations as any
claims adjuster, insurance adjustor, or any laymen would do. There was no use of any legal knowledge; and after disbar-
ment it was a mere wrapping-up matter, a convenience for the client.

TT, 284-285; 286; 290-291.

Financial Securities – Batis Matter
Through hard work, Carol and Nicholas Batis (“Batis”) accumulated some assets through their 37 years of marriage. They

choose to invest this money. They gave their money to a brokerage firm, Stifel Nicholaus. Sometime in 2008, Batis wanted to sell
some of their stock in response to the market correction the United States was experiencing. Their contact person, Mr. Phillip
Kontul, could not be found. TT, 71, Exhibit 9. “He was sick. He was dying.” TT, 60. As a result, their stock was not sold as quick as
they would have liked. They lost money. TT, 61. Batis estimated it to be about $95,000. TT, 73.

This was not the first time Batis experienced such an event. Around 2001, Batis suffered more substantial losses - around
$250,000. TT, 73-74. Batis pursued the matter in an arbitration forum. In 2003, the arbitration panel ruled in Batis’ favor. TT, 54,
76. The lawyer representing Batis was the present defendant, Steinberg. TT, 75-76.

With this history of success, Batis reached out to Steinberg to help them with the more recent matter. TT, 55. In August, 2008,
Batis entered into a contract with Steinberg. Exhibit 5; TT, 57. Steinberg agreed to act as their attorney to “[p]rosecute the Client’s
claim for damages”.4 Steinberg filed a Statement of Claim on behalf of Batis. TT, 80, 99-100. This document details the particulars
of the claim. A hearing date was set for late October, 2009.

About a month before the hearing, Steinberg communicated an offer he received to settle the case. Exhibit 8. The offer was
$30,000. TT, 72-73, 248. His advice was that Batis should “go all the way and go for more, go for what we’re asking for” the entire
95-thousand. TT, 73. Influenced by Steinberg’s prior success, the offer was rejected by Batis. TT, 74.

A few days before the hearing, Steinberg and Batis meet in his office to prepare. TT, 62. The meeting also included the pres-
ence of expert witnesses. Steinberg told Batis they were needed. TT, 78-79. Batis accepted the advice. TT, 65, 78-79.5 The arbitra-
tion hearing was held. The Batis’ won. But, only $3,000. TT, 66. This was far different than the $95,000 Batis calculated and signif-
icantly less than the $30,000 that was negotiated by Steinberg. TT, 72, 82; Exhibit 6.

At home that evening, Batis began to do some research. She learned Steinberg was disbarred. TT, 68. Batis was never told by
Steinberg that he was disbarred. TT, 74. They never received a letter from him saying he was disbarred. Id. His date of disbarment
was January 29, 2009. Exhibit 1.

Steinberg’s defense to the Batis matter was similar to that for the Caliguire matter. “Was there harm?” TT, 47. And, was what I
did the practice of law? TT, 47. In other words, “[i]s a [doing] a securities arbitration practicing law”? TT, 48. These themes were
put forth in his opening speech to the jury. His direct testimony amplified these ideas.

“[A for the] Batis case, the principles that take place in a Securities Arbitration are securities issues. They deal with the
securities industry. They deal with the standard of care of a securities industry; and in my experience, since 1987, of deal-
ing with securities cases, they do not involve, in my opinion, legal principles, but securities principles.”

TT, 290.

“[N]o legal work took place.” 

TT ,291.

“[The Batis’] were not” an attorney client but a client of Investors’ Rights, Inc. 

TT, 295. 

“The Batis’ were not clients of the P.C.; and at that time there was no attorney. They were clients of Investors Rights.”

TT, 296.
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“Securities Arbitration is not practicing law.”

TT, 298.

“[B]ecause in Arbitration the Rules of Evidence are relaxed. So you do not need to be an attorney to conduct examina-
tion there.”

TT, 299.

This factual overview of both accusations of criminal conduct provides the foundation in which to review Steinberg’s numerous
claims of error. 

Pre Trial
Steinberg claims this Court erred on five occasions before the jury trial even started. 
The initial alleged error is this Court improperly denied the Motion to Quash on the Statute of Limitations. Amended Concise

Statement (ACS), 1, (March 1, 2013). On December 20, 2011, Steinberg filed an Omnibus Motion. One of the arguments in that
motion was that the Information should be quashed because the statute of limitations had run. Omnibus Motion, paragraphs 1-5
(Dec. 20, 2011). The government filed a reply. Simultaneously with its reply, the government also sought permission to amend the
Information which contributed a great deal to how the Court resolved Steinberg’s Motion to Quash.

The original Information charged Steinberg with 2 counts of unauthorized practice of law beginning on July 1, 2009. The
charges were initiated against Steinberg by a criminal complaint filed on October 13, 2011. The statute of limitations for this
offense is 2 years. 42 Section 5552. Therefore, the applicable look back period for imposition of criminal penalties would be from
October 13, 2011 to October 13, 2009. Since the government’s original date of July 1, 2009, was outside the statue of limitations,
this Court granted in part and denied in part the government’s request to change the Information. On March 21, 2012, the Court
ordered the Information to be amended. The date range would now read from October 13, 2009 through May 26, 2010. Order
(March 21, 2012). The trial proceeded with this date range being the pertinent timeframe.

“A motion to quash may be used to raise defects apparent on the face of the information or other defects that would prohibit
prosecution.” West, Pennsylvania Practice, Section 16.4, pg. 559 (Wasserbly 2005). A motion to quash an information is neither a
guilt-determining procedure nor a pretrial means for determining the sufficiency of the Commonwealth’s evidence.” Id., (citations
omitted). The decision on such motion “is within the sound discretion of the trial judge and will be reversed on appeal only where
there has been a clear abuse of discretion.” Commonwealth v. Lebron, 765 A.2d 293, 294 (Pa. Super. 2000). Discretion is abused
when the course pursued by the trial court represents not merely an error of judgment, but where the judgment is manifestly
unreasonable or where the law is not applied or where the record shows that the action is a result of partiality, prejudice, bias or
ill will. Lebron, 765 A.2d at 294-295.

Steinberg cannot meet this standard. The Court granted him partial relief through its adjudication of the government’s motion
to amend the Information. The Court did not allow the applicable date range to extend backwards beyond the statute of limitations.
This ruling was consistent with the law and Steinberg adds no new voice to his position.

The second supposed error is this Court was wrong when it allowed the Commonwealth to amend its Information. ACS, 1.
Steinberg does not advance any particular reason “why”, just that it was wrong. Despite the blatant lack of particularity, which
causes the black cloud of waiver to hang above, the Court will address the issue. 

On February 2, 2012, Steinberg opposed the government’s request to amend the Information. His statute of limitations argu-
ment had some persuasive pull with the Court. That is why the Court limited the government’s request to a 2 year look back period
from the filing date of the criminal complaint. The Court saw nothing then, just as it does now, that could be construed as charg-
ing a new offense or a different offense. The Court acted consistent with Pa.R.Crim.P. 564.

Steinberg’s third claim under this heading is this Court was wrong when it ruled the Unauthorized Practice of Law statute was
constitutionally sound, ACS, 2; see also, Order (March 21 ,2012)(“The motion seeking a declaration that 42 Section 2524(a) is
unconstitutional is DENIED. The statue is not vague nor is it overbroad.”). Steinberg’s precise argument is that the failure to define
“unauthorized practice of law” made the statute “overly vague”. Id.6

Vagueness
Our state Supreme Court has dealt with this broad issue before. “Under the void-for-vagueness standard, a statute will only be

found unconstitutional if the statute is ‘so vague that persons of common intelligence must necessarily guess at its meaning and
differ as to its application.’” Commonwealth v. Davidson, 938 A.2d 198,207 (Pa. 2007) (citations omitted). However, a statute will
pass a vagueness constitutional challenge if the statute ‘define[s] the criminal offense with sufficient definiteness that ordinary
people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforce-
ment.’ Id., (citations omitted). Due process requires that a criminal statute give fair warning of the conduct it criminalizes. Id.,
(citations omitted). “Furthermore, even if the General Assembly could have chosen ‘clearer and more precise language’ equally
capable of achieving the end which it sought does not mean that the statute which it in fact drafted is unconstitutionally vague.”
Id., at 207-208 (citations omitted).

Steinberg’s complaint about the unauthorized practice of law statute is that it does not define that very phrase – unauthorized
practice of law. In Steinberg’s eyes, the lack of definition leads him and many others to wonder what is acceptable conduct and
what is criminal conduct.

Our state Supreme Court “has not attempted to provide a comprehensive statement of what activities comprise the practice of
law, nor have we believed it wise or necessary to engage in the task of defining what the practice of law means for all purposes.”
Office of Disciplinary Counsel v. Marcone, 855 A.2d 654,660 (Pa. 2004), citing, the leading case on the topic, Shortz v. Farrell, 193
A. 20 (Pa. 1937)(attempt to formulate a precise definition of the practice of law would be more likely to invite criticism than to
achieve clarity). “Thus, as a general proposition, we have explained what specific activities constitute the practice of law on a case-
by-case basis.” Id. While our focus is on the underlying facts, the 76 year old Shortz decision touched upon 3 broad categories of
activity that would constitute the practice of law.

(1) the instruction and advising of clients in regard to the law so that they may pursue their affairs and be informed as to
their rights and obligations; 
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(2) the preparation of documents for clients requiring familiarity with legal principles beyond the ken of ordinary layper-
sons; and 

(3) the appearance on behalf of clients before public tribunals in order that the attorney may assist the deciding official
in the proper interpretation and enforcement of the law.

Shortz, 193 A. at 21.

Steinberg’s conduct in both instances violated the parameters established by Shortz. As for the personal injury matter, Steinberg
advised Ms. Caliguire that the $5,000 settlement was the best that could be obtained. He reached that conclusion based upon his
years of experience and knowing the likelihood of success if that monetary resolution were rejected. He also instructed Ms.
Caliguire about the practical problems associated with an accident which happened in another state. Ms. Caliguire relied upon that
advice. For the Batis matter, Steinberg prepared a statement of claim. He used his experience to filter what pertinent facts needed
to be included. He appeared at the arbitration matter and was the leader of the Batis team. His team members included expert
witnesses which Steinberg prepared for their presentation. At the end of the day, the Court does not see that a person of ordinary
intelligence would continue to do tasks a lawyer normally does after being told you are no longer a lawyer. 

In closing our discussion on the vagueness argument, the Court ends with the obvious. Like all challenges to the constitutionality
of a statute, there is “a strong presumption that acts of the General Assembly are constitutional, and this Court will not declare
such acts unconstitutional unless they clearly, palpably, and plainly violate the constitution.” Commonwealth v. Killinger, 888 A.2d
592, 594, fn.2 (Pa. 2005)(citations omitted); Commonwealth v. Shawver, 18 A.3d 1190,1194 (Pa. Super. 2011)(“All doubts are to be
resolved in favor of finding that the legislative enactment passes constitutional muster. Thus, there is a very heavy burden of
persuasion upon one who challenges the constitutionality of a statute.”). The present facts just do not allow Steinberg to overcome
this presumption.

His next pretrial complaint, and the fourth in this category, is that the Court erred when it overruled his motion in limine and
allowed the government to use the word “disbarment” and any of its derivatives. ACS, 3.7

On April 27, 2012, Steinberg filed a Motion in Limine. That position paper wanted all evidence prior to October 13, 2009 to be
excluded from the government’s evidentiary presentation. Motion in Limine, paragraph 8 (April 27, 2012). The government’s writ-
ten response confirms that the present “disbarment” argument was not part of Steinberg’s April 27th pleading. Commonwealth’s
Brief in Opposition, (May 22, 2012)(no mention of a disbarment language issue). On July 17th, the parties appeared for oral argu-
ment on the issue surrounding events and circumstances before October 13, 2009. That proceeding began with a change in plans.
Steinberg claimed8 he filed a Motion in Limine9 that morning. It appears as though Steinberg sought to exclude any and all refer-
ence to the term “disbarment”. Hearing Transcript, pg. 5 (July 17, 2012)(“[I]f the word ‘disbarment’ does not come up, there is no
need for any explanation”).10 In support of his argument, Steinberg delivered to the Court’s attention a July 30th pleading. The
government responded on August 13, 2012.

The Court did not rule on Steinberg’s Motion in Limine or his Motion in Limine II before the jury trial began on September 4,
2012, as the docket entries reflect no such order. The beginning of the trial reflects the Court’s need for further factual develop-
ment. TT, 6, 7 (“I don’t know exactly what act - - I don’t know how this fits in.”; I think the best thing for me to do is to hold judg-
ment until you can show me how we’re moving…how this fits in.”).

Before the first witness began her testimony, the parties engaged in some preliminary matters regarding exhibits. Exhibits 1,
2, 3 and 4 were admitted into evidence. All of these Exhibits use the word “disbarment”. Each was admitted without any objection
from Steinberg. TT, 49-51.

The Superior Court’s opinion in Blumer v. Ford Motor Co., 20 A.3d 1222 (Pa. Super. 2011) is quite instructive on this issue.

“In 2001, Pa.R.E. 103(a) was amended to add the following paragraph: ‘Once the court makes a definitive ruling on the
record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to
preserve a claim of error for appeal.’ Id. The amendment to Pa.R.E. 103(a) is identical to the amendment to F.R.E. 103(a)
that became effective on December 1, 2000. Pa.R.E. 103(a), Comment.

Consistent with the above amendment to Pa.R.E. 103(a), a motion in limine may preserve an objection for appeal without
any need to renew the objection at trial, but only if the trial court clearly and definitively rules on the motion. Pa.R.E. 103,
Comment (“A ruling on a motion in limine on record is sufficient to preserve the issue for appeal, without renewal of the
objection or offer at trial.”); Trach v. Fellin, 2003 PA Super 53, 817 A.2d 1102, 1107 n. 3 (Pa. Super. 2003) (en banc).
Conversely, if the trial court defers ruling on a motion in limine until trial, the party that brought the motion must renew
the objection at trial or the issue will be deemed waived on appeal. F.R.E. 103, Advisory Committee Notes — 2000
Amendments (“[W]hen the trial court appears to have reserved its ruling or to have indicated that the ruling is provisional,
it makes sense to require the party to bring the issue to the court’s attention subsequently.”); Id. (citing United States v.
Valenti, 60 F.3d 941, 945 (2d Cir. 1995) (“Valenti’s briefs and appendix contain no indication that he renewed at trial his
request for a ruling, a step clearly required when the trial judge had earlier stated that he would reserve judgment until
he heard the trial evidence. The failure to renew the objection constituted a waiver of the objection.”); see Markham v.
Nat’l States Ins. Co., 122 Fed. Appx. 392, 397 (10th Cir. 2004); Douthit v. Jones, 619 F.2d 527, 538-39 (5th Cir. 1980). [f.n. 3] ”.

f.n. 3 Because the amendment to Pa.R.E. 103(a)(2) is modeled after the amendment to F.R.E. 103(a)(2), we find strong
guidance in federal case law interpreting, and the Committee Notes accompanying, the amendment to F.R.E. 103(a)(2).

Blumer, 20 A.2d at 1232 (emphasis added). Based upon the chronological facts of this matter and the guidance from Blumer,
Steinberg’s failure to object to the “disbarred” word has terminated his ability to have that supposed error reviewed.

Steinberg’s fifth and final pretrial claim of error is that the Court was wrong when it allowed evidence of acts and statements
taking place before October 13, 2009. ACS, 4. Before trial, Steinberg filed an Omnibus Motion.11 That motion does not speak to this
precise issue. The most logical explanation is that Steinberg believed his other motions would dispose of the case thereby elimi-
nating his need to engage in alternative motions such as this one. Given the Court’s order allowing a change of dates in the
Information, Steinberg then sought to exclude all evidence about any acts or events which took place before October 13, 2009.
Motion In Limine, (April 27, 2012). On May 22, 2012, the government filed a response. On July 17th, argument was held followed
by additional written argument.
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The Court did not rule on this Motion in Limine before trial. It wanted to hear more before making a ruling. TT, 6-7. As set forth
already, our Rules of Evidence, 103(a). and precedent, Blumer, supra, demands a contemporaneous objection to be made when this
evidence was actually admitted at trial. See, TT, pgs., 55, 57, Ex., 5 (contract dated August 28, 2008); 179-181. Steinberg made no
such objection.

Trial
This category contains 5 general claims of error and then several specific arguments directed to each of the two accusations of

practicing law when one is not authorized.
The first 3 claims can be resolved after a brief discussion on the statutory defense of de minimus. ACS, 5, 6 Title 18, Section

312(a) says “[t]he court shall dismiss a prosecution if, having regard to the nature of the conduct charged to constitute an offense
and the nature of the attendant circumstances, it finds that the conduct of the defendant: 

(1) was within a customary license or tolerance, neither expressly negatived by the person whose interest was infringed nor
inconsistent with the purpose of the law defining the offense;

(2) did not actually cause or threaten the harm or evil sought to be prevented by the law defining the offense or did so only to
an extent too trivial to warrant the condemnation of conviction; or 

(3) presents such other extenuations that it cannot reasonably be regarded as envisaged by the General Assembly or other
authority in forbidding the offense. 
18 Pa. C.S.A. § 312(a). The purpose of Section 312 is “to remove petty infractions from the reach of the criminal law”,
Commonwealth v. Moll, 543 A.2d 1221, 1226 (1998), and it is the Court’s call to make. Commonwealth v. Gemelli, 474 A.2d 294,300
(Pa. Super. 1984)(“[T]he language of the statute requires the trial court to dismiss the prosecution on its own accord”.).

Despite Steinberg’s protestations to the contrary, Pennsylvania’s de minimus defense is simply not appropriate here. In
December, 2008, a month before his disbarment became official, Steinberg was notified of his duties. He ignored those responsi-
bilities. His deliberate indifference to his present clients is not what our Legislature envisioned when they provided our trial courts
with discretion to dismiss a criminal charge because it is de minimus. Steinberg’s acts were not de minimus. 

The fourth error under this heading claims the Court did not exclude testimony about events outside the statute of limitations
and events which happened prior to disbarment. ACS, 8. The Court sees this as two separate arguments : (1) evidence outside the
statute of limitations; and, (2) evidence before the date of disbarment. Each will be addressed in turn.

(a) Outside SOL
Steinberg claims this Court made an evidentiary error when it allowed evidence about the formation of the relationship between

Steinberg and the victims to be admitted when it happened before October 13, 2009, which was outside the statute of limitations.
First, this is repetitive of his last claim under the heading, Pre Trial. The Court’s holding there was Steinberg waived this claim.

When such testimony was elicited during the trial, see, TT, pgs., 55, 57, Ex., 5 (contract dated August 28, 2008); 179-181, there was
no objection from Steinberg. The lack of a contemporaneous objection results in the claim be waived. See, Commonwealth v. May,
887 A.2d 750, 761 (Pa. 2005) (holding that an “absence of contemporaneous objections renders” an appellant’s claims waived); and
Commonwealth v. Bruce, 916 A.2d 74 (Pa. 2007) (holding that a “failure to offer a timely and specific objection results in waiver
of” the claim).

(b) Before Disbarment 
The second part of this 4th general error during the trial revolves around the date of Steinberg’s disbarment. The date of his

disbarment was January 29, 2009. Exhibit 1. In his eyes, the government should not have been allowed to introduce any evidence
of events or circumstances that took place before that date. The Court’s reasoning for allowing evidence about events and circum-
stances that happened before January 29, 2009 is identical to the rationale about evidence being admitted about events and
circumstances before October 13, 2009. The jury needed to hear about the formation of the relationship because everything
involved in this prosecution springs from the unions Steinberg created with these one-time clients.

The fifth assertion of error under this Trial heading is this Court was wrong when it denied the motion in limine thereby allow-
ing “the introduction of evidence reflecting acts and statements taking place prior to October 13, 2009”. ACS, 9. Steinberg claims
this evidence “was not relevant”. Id. This claim repeats the argument made under the heading Pre Trial and immediately above
under the sub-heading – Outside SOL. Assuming waiver can somehow be avoided, the Court felt the events and circumstances
which took place before October 13, 2009 were relevant and important to the jury’s ultimate determination.

Steinberg’s next series of claims are more specific than their predecessors. There are arguments directed at Count 1 of the
Information, the personal injury matter and Count 2, the charge involving Mr. and Mrs. Batis and their securities arbitration matter.

Count 1 : Insufficient Evidence & No Jurisdiction
Steinberg takes 10 paragraphs to make 2 assertions: the evidence was insufficient and this Court did not have jurisdiction. ACS,

10-20.
The insufficient argument fails. Steinberg has focused upon a certain collection of facts in support of his position. While the

Court is appreciative of this amalgamation, it does not have the necessary persuasive punch. What appears lost on Steinberg is that
a jury that he helped select passed judgment on these same facts he wanted emphasized. For instance, he trumpets defense
evidence that the negotiation of a personal injury matter “with a non-lawyer insurance company adjuster” was not the practice of
law. ACS, 10, 19. He also calls attention to the government’s lack of evidence. For instance, the government presented no evidence
that what Steinberg did in resolving the personal injury matter was practicing law. ACS, 11. Also, the government presented no
proof that he “held himself out” as a lawyer except for one letter. ACS, 12, 13, 15. The overview this Court provided earlier in the
opinion is an adequate basis upon which to rest its conclusion that the government presented a sufficient quantity and quality of
evidence to support both convictions.

As for the jurisdiction argument, the Court notes this argument was not raised in Steinberg’s Omnibus Motion filed on
December 20, 2011. His numerous filings thereafter do not mention this as a basis to terminate the prosecution. Despite these defi-
ciencies, Steinberg can still push the issue because jurisdiction based arguments cannot be waived. Commonwealth v. Jones, 929
A.2d 205,210 (Pa. 2007); see, ACS, paragraph 16(c)([t]he jurisdictional requirement of the Statute was not met.”). 

The Court does not know how to interpret Steinberg’s claim that the jurisdictional requirement of the unauthorized practice of
law statute has not been satisfied. Section 2524 of Title 42 does not contain a separate jurisdictional requirement much like our
counterparts in the federal criminal system. See, United States v. Rodia, 194 F.3d 465,471 (3d Cir. 1999)(“A jurisdictional element,
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as the term has been used in and after Lopez, refers to a provision in a federal statute that requires the government to establish
specific facts justifying the exercise of federal jurisdiction in connection with any individual application of the statute.”). The
absence of a “jurisdictional hook” suggests Steinberg’s present argument is directed at the general authority that a Court of
Common Pleas has to resolve a criminal matter. This argument is a loser. Our state constitution provides:

§ 5. Courts of common pleas.

There shall be one court of common pleas for each judicial district (a) having such divisions and consisting of such
number of judges as shall be provided by law, one of whom shall be the president judge; and

(b) having unlimited original jurisdiction in all cases except as may otherwise be provided by law.

Pa. Const. Art. V, § 5.

Might Steinberg be arguing something else? Perhaps he is. Reading all of his ACS, with particular emphasis on paragraphs
10-20, it appears as if Steinberg might be advancing the position that no acts or events took place in Pennsylvania and, therefore,
Pennsylvania does not have the power to prosecute. If the Court has properly characterized Steinberg’s effort he is essentially
borrowing civil concepts of jurisdiction and superimposing them in this criminal case. The Court needs to highlight but a few facts
to show Steinberg had sufficient “minimum contacts” so as to not offend the due process clause of the 14th Amendment. See
generally, Mendel v. Williams, 53 A.3d 810 (Pa. Super. 2012). He was communicating back and forth with Attorney Yorz on behalf
of M/M Batis, the victims in Count 2. TT, 103-111; 248-249. Ms. Caligiure retained Steinberg to work on her personal injury case
stemming from an auto accident in North Carolina. TT, 166, 177. This personal injury matter was not completed as of January 29,
2009. the disbarment date. See, Exhibit 1, 4. Last, and most importantly, both victims were here in Allegheny County. They were
the ones harmed by Steinberg’s conduct of reinforcing the impression that he was a licensed lawyer by not telling them he was
disbarred as required by Rule 217.

Count 2 – The Kitchen Sink
Steinberg devotes 31 paragraphs to various assertions of trial court error regarding this Count alone. Within this collection of

words, there appears to be 15 alleged errors. See, ACS paragraphs 21, 22, 24, 27, 29, 33, 34, 36, 37, 38, 39, 40, 41, 46, and 51. For
the most part, these accusations are evidence based errors during the trial.

An alleged error must be preserved. Pa.R.A.P. 302(a)(“Issues not raised in the lower court are waived and cannot be raised for
the first time on appeal.”). Evidence based errors require a contemporaneous objection. Commonwealth v. May, 887 A.2d 750, 761
(Pa. 2005)(holding that an “absence of contemporaneous objections renders” an appellant’s claims waived); Commonwealth v.
Bruce, 916 A.2d 657, 671 (Pa.Super. 2007), appeal denied, 932 A.2d 74 (Pa. 2007) (holding that a “failure to offer a timely and
specific objection results in waiver of” the claim). 
Since an objection is the first step toward review of a supposed error, the Court’s initial focus on each of Steinberg’s alleged errors
will be on issue preservation.

ACS, 21
Steinberg takes issue with the admission of evidence about events and circumstances before he was disbarred. ACS, 21, refer-

encing TT, 58. Steinberg made no objection to this evidence when it was admitted at trial. The claim is waived.12

ACS, 22
Steinberg alleges fault with this Court “when it permitted repeated questions about events that took place when the Batis’ signed

their fee agreement with the Defendant prior to October 13, 2009.” Contrary to this Court’s order after his initial Concise Statement
was filed, Steinberg has not provided a transcript reference in support of this assertion. See, Order (Jan. 16, 2013)(“In addition to
the request for structure and organization, the Amended [Concise Statement] must designate the precise page in the transcript or
document where the issue was preserved.”). In addition, this assertion sounds very much like the claim advanced in ACS 21 which
was waived.12

ACS, 24
The assertion of error reads as follows: “the Trial Court committed error when it failed to recognize that the Commonwealth

had not met its burden of proof during this trial.” The lack of specificity justifies waiver being found. Commonwealth v. Williams,
959 A.2d 1252 (Pa. Super. 2008) is quite instructive.13 In Williams, the Superior Court was evaluating a 1925(b) statement that posed
the following question:

Was there not insufficient evidence to sustain the charges of Murder, Robbery, VUFA no license, and VUFA on the streets. [sic]
Thus, denying petitioner due process of law?

The Superior Court held that this statement was too vague and, therefore, the issue was waived. 959 A.2d at 1258. Here, just like
in Williams, Steinberg offered no reasons why the government failed to meet its burden of proof. In addition, Steinberg did not
comply with the Court’s directive to provide page references where this issue was preserved. 

ACS, 27
Steinberg finds fault with this Court not taking notice that the “Commonwealth never asked Attorney Yorsz whether the

conducting of a securities arbitration constituted the practice of law.” Steinberg does not refer the Court to when this objection was
raised. As such, the claim has been waived. Furthermore, Steinberg did not seek corroboration of his position from this fact
witness.14 The reason is obvious. He was afraid the answer would not be what he wanted to hear.15

ACS, 29
This assertion of error directs our attention to the government’s witness, Attorney Yorsz. During direct exam, he was asked by

the prosecutor if Steinberg ever told him that he was no longer a licensed lawyer. TT, 115. Mr. Yorsz said no. Id. The government
then proceeded to ask Mr. Yorsz a question about Rule 217 of Pennsylvania Rules of Disciplinary Enforcement. TT, 115-116.
Steinberg objected. A side bar was held. TT, 116-119. The parties voiced their views. Questioning resumed by the prosecutor
asking Mr. Yorsz his expectations of Rule 217. Steinberg objected. TT, 120. His rationale was, “that’s not what the rule says”. TT,
120. So, it was an objection based upon interpretation. Steinberg had one view and, it was anticipated the witness would have a
different spin. The Court allowed the questioning to proceed for a reason. A print out of Rule 217 was an exhibit. It was Exhibit 3
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and it was already admitted. TT, 121.
The prosecutor then revisited the topic with the following question: “[A]fter reading Rule 217, the fact that you didn’t receive

notice, does that raise any kind of concern or issue for you? TT, 120-121. Steinberg objected. His grounds were two-fold: lack of
foundation and seeks facts not in evidence. TT, 121. The foundation was properly laid. The Rule was already admitted as an exhibit.
See, Exhibit 3 (Rule 217). The witness was a licensed attorney and able to provide evidence on the issue. As for the secondary basis
- facts not in evidence - this objection seeks its strength from Pa.R.E. 611(a). In short, that rule allows a trial court to control the
manner in which evidence is received. At its core, the objection says the question contains a fact that has not been testified to.
Pennsylvania Rules of Evidence, Summary Trial Guide, Evidentiary Objections, paragraph 4 (Elex Publishers 2007). The prosecu-
tor’s question had two predicates: after reading Rule 217; and lack of notice from Steinberg. TT, 120, lines 24-25; TT, 121, line1.
Both of these predicates were already received as evidence. Exhibit 3 was a copy of Rule 217 and it was already admitted. TT, 50-51.
Attorney Yorsz told the jury Steinberg never told him he was disbarred. TT, 115. Steinberg’s objections lacked substance.

However, as so often happens during a trial, objections cause the litigants to lose focus. The prosecutor fell victim to this
phenomenon. After the second sidebar, the prosecutor removed Exhibit 3 from the witness and moved on to another topic and
ended his direct examination soon thereafter. TT, 127-132. So, Steinberg’s present accusation of error is not founded. His objection
was ostensibly sustained because the government did not visit the topic a third time.

ACS, 33
This alleged error reads as follows : “[t]he trial court committed error when it failed to recognize that the Batis securities case

was filed on January 13, 2009 which was prior to the stipulated to effective date of the disbarment.” Steinberg refers the Court to
page 140 of the transcript. Steinberg is questioning witness Yorsz. He made no objection. The lack of objection waives this asser-
tion of error.

ACS, 34
This assertion of error is somewhat related to the claim raised in paragraph 27. Here, Steinberg says the trial court erred “when

it failed to recognize that the testimony of Attorney Yorsz, that the Batis case was ‘all in the securities industry’ indicated that
conducting a securities arbitration is not the practice of law.” He directs the reader’s attention to pages 149 and 156 of the tran-
script. The first reference is his cross-examination of Attorney Yorsz. No objection was made. The other reference takes us to the
re-direct by government counsel. The witness equivocated on the question Steinberg now complains about. “I’m not entirely
certain what the distinction between legal and securities issues is in the context of FINRA arbitration…. So in the context of this
case, I have no idea what that means; but I don’t get this distinction between securities industry and legal issues.” TT, 156-157.
Steinberg leveled no objection to exclude this evidence. The alleged error associated with this claim has been waived.

ACS, 36
One of Steinberg’s defense themes was he competently handled the Batis securities arbitration matter. He takes umbrage with

the trial court concluding that his competency in handling that matter is not an issue. The Court’s reasons were adequately
explained when the issue arose during cross-examination of Attorney Yorsz. TT, 150-154. The Court need not repeat them here.
However, upon review of the issue, the Court notes evidence of Steinberg’s competency was received

Q: Did you see anything that indicated lack of competency on my part representing the Batis’?

A: Nothing that I could observe.

TT, 150. So, despite Steinberg’s present complaints, the jury did have before it some evidence that Steinberg did a competent job
in the Batis arbitration matter.

ACS, 37
This assertion of error is related to ACS 36 and ACS 38. All 3 of these claims focus on competency and whether it was a rele-

vant issue. This Court ruled it was not. TT, 151-154. Given the number of complaints about this evidentiary call, the Court will
repeat the actual dialogue it had with counsel.

Q: Could you see anything that indicated that my status being disbarred in any way prejudiced the Batis’?

[ADA] Objection.

Court: It’s irrelevant. Let’s move on. That has nothing to do with your competency. Those issues aren’t the issue. The issue
before us is whether you were licensed to practice law. That’s all I’m concerned with.

[Steinberg]: May we approach?

Court: Some of these extraneous issues have no relevance of what we’re doing here.

[Steinberg]: May we approach, Your Honor?

Court: You can approach.

(At sidebar)

[Steinberg]: Your Honor, the question has everything to do with it, because during opening statements by [ADA], he said
that I had caused harm to the Batis’. If - -

Court: This is not a civil trial. This is not about negligence. This is about whether you were licensed to practice law per
the Statute. I don’t know why we’re spending this amount of time on competency or how much they lost. because none of
those issues make any difference. It doesn’t make any difference if they got 3,080, 30,000, 95,000. The only thing that’s
significant in this trial is when that date - - on that date when you went into that courtroom, whether you were licensed
to engage in the practice of law, Anything that’s outside of that I find to be extraneous. I don’t want to spend any more
time on it. Are we clear ? Are you clear ?
…

[Steinberg]: I’m trying to develop a de minimis defense with this testimony.
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Court: I understand; but de minimis defense has nothing to do with the amount of the award or about your competency.
De minimis defense has to do with, to me, how far you went over the line in the practice of law, whether this was some-
thing not intentional; but the amount of money or award has nothing to with de minimis infraction. That’s something that
has to do with your culpability for violating the intent of the Statute. I don’t know why the Commonwealth or you are
harboring these issues of loss to the Batis’. The issue is whether you were practicing law when you were engaged in what-
ever happened. That’s all I’m concerned about.

…

[Steinberg]: What I want on the record is to show, if, indeed, I was found to be improperly practicing law during this
Arbitration, that, No. 1, was done competently, because I would provide case law to show the purpose of the Statute to
demand incompetent representation. Now, there was no harm, in which case that was an infraction so small, trivial, no
harm was done. Then the case goes out the window.

Court: You made the record.

TT, 151-154. The full dialogue supports the Court’s evidentiary ruling.

ACS, 38
This alleged error continues on the competency theme but shifts its focus. Steinberg claims error when this Court “demonstrated

its feeling that the Defendant’s competency” in the Caliguire case “was not relevant.” During Steinberg’s speech to the jury, the
government’s lawyer objected when he was advancing reasons why he settled the personal injury matter. TT, 287. The Court
sustained the objection and then articulated its reasons. 

Court: I don’t know the relevance of any of this. The issue is whether you were practicing law beyond the point your
license said you could not. I mean, the issue of how much you got her or how competent you were is a non-issue. The issue
is whether you were practicing law. That’s the issue for the jury to decide, whether you were authorized to engage in the
practice of law and whether you practiced law after the date that you no longer were authorized to practice law. The
award or competency, that’s not the issue. You can proceed; but I reiterate, the issue is whether you were authorized to
practice law and whether you were practicing law.

TT, 287-288.
Steinberg made no objection to the Court’s ruling, at least on evidentiary grounds.16 The Court finds the claim has been waived. 

ACS, 39
In this particular assertion of error, Steinberg says it was wrong for the trial court not to apply the de minimis defense or to

grant the judgment of acquittal. In support of both positions, Steinberg references some facts that he, the defendant, put before the
jury. See, ACS, paragraphs 39(a)-(c).

As for the first argument – trial court did not apply de minimis defense – Steinberg does not indicate where he asked the trial
court to apply the de minimis defense and terminate the case. Most often that would happen at the close of the government’s case.
The transcript shows a motion for acquittal being made, but no reasons were advanced. TT, 225. Granted, the Court provided its
reasoning before counsel had a chance to speak on the topic. However, there was nothing to prevent Steinberg from correcting the
Court’s thinking when it had concluded. Instead of advancing reasons in support of his motion, Steinberg’s reaction was a meek,
“I’m ready to start testifying.” TT, 228. Another opportunity passed without any action by Steinberg. After his evidence was
presented, our rules allow for a motion to be made to terminate the case. Pa.R.Crim.P. 606(A)(2). He made no such motion.

The second argument within this paragraph references the Court’s failure to grant the judgment of acquittal motion. Steinberg’s
ACS has a separate part, paragraphs 52-54, which is entitled , “The Motion For Judgment Of Acquittal”. To the extent they are
separate arguments, the argument raised here, paragraph 39, provides no particulars as to why the Court was wrong.17 The lack of
particularity leads directly to this precise claim being waived.

ACS, 40
The supposed error is that this Court “failed to notice that the Commonwealth offered absolutely no testimony to indicate that

conducting a FINRA arbitration constitutes the practice of law.”. What is lacking here is how this supposed failure contributed to
something for which this Court was responsible. Assume for the moment that the Court did exactly what Steinberg claims it did.
What is the harm? It is Steinberg’s obligation to show the harm. He needs to link this error of omission to a legal duty this Court
had. He has failed to do so. Let us not forget this was a jury trial. A group of citizens’ decided the facts including the issue of
whether conducting a securities arbitration was practicing law. Of particular import here is Exhibit 10. The arbitration rules
prohibit a disbarred attorney from practicing before them. Id., rules prohibit a disbarred attorney from practicing before them.
Id., Section 12208(c). Steinberg was disbarred as of January 29, 2009. See, Exhibit 1. The arbitration hearing for M/M Batis was 9
months later on October 28, 2009. TT, 103. 

ACS, 41
This supposed error is duplicitous of the accusation made in paragraphs 27 and 34. All three revolve around a supposed defect

in the government’s proof. From this Steinberg alleges error by this Court in failing to “note the significance of the fact that the
Commonwealth stopped short of asking Attorney Yorsz whether anyone who appears before a FINRA arbitration panel is engaged
in the practice of law.” No objection was made. This claim is waived. See, discussion above regarding ACS 27 and ACS 34.

ACS, 46
To understand this accusation of wrongdoing, one must also consider paragraph 45, which sounds more like a sufficiency chal-

lenge than an error springing from the admission of evidence.18 In ACS 45, Steinberg says the Commonwealth “failed to prove that
conducting a FINRA arbitration case constitutes the practice of law.” ACS, 45. Steinberg says this Court’s “failure or refusal to
recognize” that fact amounts to an error of law. ACS, 46. Steinberg’s ACS does not reveal where this argument was made during
the trial. There is a simple reason for the omission. The argument was not made. As a result, this claim has been waived.19

ACS, 51
Steinberg concludes this part of his ACS with the following claim:
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“Without such proof or evidence, the jury had nothing upon which to base its verdict of guilty other than facts outside the
scope of this trial, and the refusal of the Trial Judge to Grant the Motion in Arrest of Judgment or for a Judgment of
Acquittal was error.”

ACS, 51. Obviously, this summary paragraph relies upon some of the preceding paragraphs. Those paragraphs make two points:
(1) the defense offered evidence supporting his position that doing a securities arbitration is not practicing law; and, (2) this
evidence was unrebutted by the government. ACS, paragraphs 47-50. The coalescence of these 2 points, according to Steinberg,
should have led directly to the Motion in Arrest of Judgment or the Motion for Judgment of Acquittal being granted.

The Court will address the Motion for Judgment of Acquittal slice of this argument first. At the close of the government’s case,
Steinberg moved for acquittal. TT, 225. In the next 3 ½ pages of transcript, Steinberg does not articulate any reason whatsoever
why the Court should have granted his motion. In addition, considering this present assertion of error is predicated upon defense
generated evidence, Steinberg did not ask for an acquittal after he rested his case, TT, 328. a procedural move which is sanctioned
by our Rules of Criminal Procedure. The Court finds the claim has been waived.

The other slice of this argument concerns the Motion in Arrest of Judgment filed on September 14, 2012. It is 11 pages long and
has 45 numbered paragraphs. The first 8 paragraphs are introductory or boilerplate. The majority of the remaining 37 are virtual
mirror images of Steinberg’s ACS.20 The following chart makes the point.

Arrest of Judgment ACS
10 10
11 11
12 12
14 13
15 14
16 15
17(a-c) 16 (a-c)
18 17
19 19
20 20
25 40
28 42
29 43
30 44
31 45
32 47
33 49
34 51
36 52
42 59
43 66
44 70

Motion for Judgment of Acquittal
Steinberg feels this Court erred when it denied his request for judgment of acquittal. ACS, 52. The record reveals Steinberg

moved for judgment of acquittal. TT, 225. What is missing, however, are reasons why Steinberg’s request should have been granted.
TT, 225-228. When presented with the motion, the Court jumped right in and addressed what it perceived to be the pertinent issues
and denied the request. TT, 227. Steinberg was then given the opportunity to persuade the Court from its thinking. TT, 227-228. His
reply was lacking in legal justifications for why this case should end right then and there. TT, 227-228. So, the doctrine of waiver
looms large as to these two claims of error.

Assuming waiver does not bar Steinberg from appellate review, he advances a different reason for each of the 2 counts. First,
the Commonwealth did not “show that the representation of a party in a securities arbitration matter by a non-attorney arbitration
company constituted the practice of law”. ACS, 52(a). Second, the government did not show “a non-lawyer negotiating a case
settlement, testified to by the Defendant as acting in the capacity of a claims adjuster, did not engage in the practice of law by
speaking to a non-lawyer insurance adjuster from North Carolina.” ACS, 52(b).

The second claim will be addressed first. Steinberg’s phrasing of the issue is important. He claims he was not acting as a lawyer
but more like a claims adjuster when he negotiated the personal injury settlement for Ms. Caliguire. He even references his own
testimony, ACS, 52(b)(“…[as] testified to by the Defendant…”), in support of his position. 

Steinberg’s motion for early termination of the case came right after the government finished its evidentiary presentation. At
this point, Steinberg had not yet testified. Thus, to predicate this claim upon testimony that the Court had not yet received demon-
strates the weakness of his position. Furthermore, the government’s evidence, including all favorable inferences, showed the
motion was properly denied.

A similar result can be justified regarding Steinberg’s argument as to Count 2 of the Information. Presently, Steinberg argues
the government failed to show “a non-attorney arbitration company” was practicing law in a securities arbitration matter. ACS,
52(a). Steinberg ignores the stipulation he entered into shortly before he made his motion. The agreement provided that “the defen-
dant’s professional corporation, Investors’ Rights, Incorporated, or Arnold Steinberg, P.C., was not entitled to practice law past the
date of his disbarment…”. TT, 215-216. Considering the 2 elements in play, TT, 368-369, this stipulation satisfied the second
element – “the defendant was not an attorney at law or professional corporation entitled to practice law.”. The first element was
also satisfied by the government’s evidence.

Also under this heading of Judgment of Acquittal is a third alleged error. Steinberg claims the Court ‘inserted into this case its
concern about the lateness of a settlement check being sent to Marcy Caliguire”, the victim involved in Count 1. ACS, 53. While
the Court commented upon this kernel of evidence, it was made outside the presence of the jury. TT, 227-228. And, the jury was
instructed on how this evidence fit within the big prosecution picture. TT, 189.21 The Court sees no error here.
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Motion to Recuse
When the Commonwealth ended their evidentiary presentation, the parties conferred with the Court. During this discus-

sion, Steinberg asked that the case be dismissed. The Court denied the request. TT, 233-237. Soon thereafter, Steinberg moved
to recuse this jurist from further participation. TT, 239. After giving Steinberg the opportunity to argue, the motion was
denied. TT, 240.

The law regarding recusal is well established.

“Upon a recusal motion, the judge makes an independent, self-analysis of the ability to be impartial. If content with that
inner examination, the judge must then decide ‘whether his or her continued involvement in the case creates an appear-
ance of impropriety and/or would tend to undermine public confidence in the judiciary.’ This assessment is a ‘personal
and unreviewable decision that only the jurist can make.’ ‘Once the decision is made, it is final ....’

This Court presumes judges of this Commonwealth are ‘honorable, fair and competent,’ and, when confronted with a
recusal demand, have the ability to determine whether they can rule impartially and without prejudice. The party who
asserts a trial judge must be disqualified bears the burden of producing evidence establishing bias, prejudice, or unfair-
ness necessitating recusal, and the ‘decision by a judge against whom a plea of prejudice is made will not be disturbed
except for an abuse of discretion.’”

Commonwealth v. Druce, 848 A.2d 104,108 (Pa. 2004)(citations omitted).
This precedent requires Steinberg produce evidence “establishing bias, prejudice or unfairness”. This he cannot do. His oral

argument at the time the motion was made mimics what is contained in his ACS – that is – the Court believed him to be guilty of
the charges and that belief influenced its decision making. TT, 237-240; ACS, 55-59. The Court does not run from its thought that
Steinberg was guilty of the crimes charged. The Court’s feelings on the topic were expressed when Steinberg asked the Court to
grant his request for judgment of acquittal. TT, 225-228.

When faced with such a motion, a trial court must adhere to a certain standard.

A motion for judgment of acquittal challenges the sufficiency of the evidence to sustain a conviction on a particular
charge, and is granted only in cases in which the Commonwealth has failed to carry its burden regarding that charge. The
standard we apply in reviewing the sufficiency of the evidence is whether reviewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the factfinder to find every element
of the crime beyond a reasonable doubt.

Commonwealth v. Hutchinson, 947 A.2d 800, 805-806 (Pa. Super. 2008)(citations and quotations omitted). The Court complied with
this standard. It articulated the factual inferences it was allowed to draw. It made reference to the elements of the crime. It
commented on how the facts and the law coalesced in such a way that it was the jury’s job to decide what the true facts were.
Commonwealth v. Neary, 512 A.2d 1226,1233 (Pa. Super. 1986)(“It is noteworthy that not only was the jury not exposed to any
comments made by the judge, but such remarks were within the judge’s right to comment on the strengths and weaknesses of
the case.”). 

The last paragraph under this Motion to Recuse heading asserts error with a particular mid-trial instruction. ACS, 60. While
this alleged error would be more appropriately placed under his category, Jury Instructions, the Court will address it here. 

During the examination of Marcy Caliguire, Steinberg raised an objection about Ms. Caliguire not receiving her money in a
timely manner. TT, 186-187. The Court agreed with Steinberg that the delay in payment was not what the case was about. The Court
then offered to instruct the jury so that it understood the proper manner in which to receive this particular item of evidence. TT,
188. When presented with that alternative, Steinberg said, “That will be fine.”. TT, 188. The Court then ended the side-bar discus-
sion and immediately advised the jury of the limited aspect of the upcoming evidence. 

“Ladies and gentleman, in an effort to keep clear what we’re doing here, you’re about to hear testimony about whether
the payment was late or whether he withheld the check. That’s not an issue that I want you to weigh the case on, as to
whether you believe he paid her or not. That’s not the issue.

The issue I want you to focus on is whether there was a continuing course of conduct as an attorney. Whether he
was right or wrong, whether the check took a long time to get to her or not, whether he even gave her the check, that’s
not the issue. Can you understand what I’m trying to get you to distinguish? I’m just talking about the course of
conduct and whether the defendant is giving that course of conduct. We’re not here for fraud or theft. That’s not what
we’re dealing with.”

TT, 189. After the jury acknowledged understanding, questioning resumed by the government’s lawyer. TT, 190. Conspicuous by
its absence is any objection from Steinberg. TT, 190. Acquiescence is not the foundation for a later complaint to a reviewing
Court.

Additional Instances of Prejudice vs. Defendant
Steinberg groups 5 alleged errors under this category. Each will be addressed.
The first supposed error concerns the admission of evidence. Steinberg claims the Court erred when ‘it refused to permit [him]

to explain why he signed a letter of Resignation after the assistant District Attorney…sarcastically mentioned that having signed
that letter was a ‘mistake’.” ACS, 61. The record does not support his position. The Court did allow some explanation as to the
circumstances surrounding the disciplinary proceeding. See, TT, 321-322. The Court sees no error.

Steinberg next argues the Court committed error when it “described the activities of the Defendant as being ‘flagrant’,
thus indicating bias.” ACS, 62. The Court did describe Steinberg’s activities as “flagrant”. TT, 233. The term was used in
response to a motion to dismiss. Steinberg wanted the case to end because the violations were, in his mind, de minimis. TT,
233. The Court felt otherwise and labeled some of his conduct as flagrant. The jury never heard this description and they
were the fact finders. As for this Court’s use of a term as showing bias, the Court does not see it. A Court’s use of a descrip-
tive term in response to a motion to dismiss the case does not, without something more from the complaining party, amount
to a demonstration of bias.

Steinberg’s third alleged error is virtually a repeat of his earlier argument regarding recusal. He says the Court had prejudged
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the case and that “precluded the chances of the Defendant’s success with any dispositive Motions to be made during the course of
the trial.” ACS, 63. The Court rests upon the analysis provided in response to Steinberg’s recusal argument.

Steinberg’s 4th alleged error is that this Court “ignored the following facts and evidence…which gave rise to reasonable doubt”.
ACS, 64(a-1). At its core, this argument shows Steinberg either does not recognize or consciously ignores the role of a trial judge
in a jury trial. All of these fact based assertions were utensils on the closing argument table. The fact that the jury did not buy what
Steinberg was selling does not equal trial court error.

The final argument in this category is limited to Count 2 dealing with Mr. and Mrs. Batis and their arbitration matter. Steinberg
takes issue with this Court for its failure to recognize the ‘SEC’ “oversees FINRA, all in a federal forum, causing the doctrine of
preemption to apply, making conviction of the violation of a state statute impossible.” ACS, 65. As with so many other arguments,
Steinberg fails to identify the place in the record that this - preemption issue - was raised. His Omnibus Pretrial Motion does not
advance a position that preemption has a stake in this game.23 His oral argument at the July 17th proceeding makes no mention
of preemption.24 Steinberg’s disregard of this Court’s directive that he identify the precise location where his issues have been
raised is quite telling. He knows this preemption idea only came to him after the jury had spoken. After the fact thinking does
not excuse waiver.

Jury Instructions
Steinberg asserts a dozen errors regarding the closing charge given this jury. ACS, 66 – 77.
The initial area of inquiry when addressing an alleged jury instruction error is whether the issue has been properly preserved.

Rule 647 of our Rules of Criminal Procedure guides the analysis. Subsection (A) of Rule 647 says : 

(A) Any party may submit to the trial judge written requests for instructions to the jury. Such requests shall be submitted
within a reasonable time before the closing arguments, and at the same time copies thereof shall be furnished to the other
parties. Before closing arguments, the trial judge shall inform the parties on the record of the judge’s rulings on all written
requests and which instructions shall be submitted to the jury in writing. The trial judge shall charge the jury after the
arguments are completed.

Pa.R.Crim.P. 647(A). The docket entries reveal that neither party submitted any written requests for instructions. The guilty
verdict was entered on September 6, 2012. The two entries before this are dated August 13, 2012 and July 30, 2012. Neither of those
documents set forth requested jury instructions. An examination of the docket after the verdict also reveals no such written request
for jury instructions being filed after the fact. Despite the failure of Steinberg to complete the simple task of getting his requests
docketed, thereby assuring a reviewing court of the ability to pass judgment on the professed error, the Court does recall Steinberg
submitting written requests and ruling upon them after a lunch break. TT, 323-324. Arguably, subsection (A) of Rule 647 is an
impediment to issue preservation because the certified record will not include these written instructions because Steinberg did not
make them a part of the record.

Regardless of subsection (A)’s application, there is no convincing argument to be made regarding subsection (B) of Rule 647.
This rule provides : 

(B) No portions of the charge nor omissions from the charge may be assigned as error, unless specific objections are made
thereto before the jury retires to deliberate. All such objections shall be made beyond the hearing of the jury.

Pa.R.Crim.P. 647(B). 

This issue is controlled by Supreme Court precedent. In Commonwealth v. Pressley, 887 A.2d 220,221 (Pa. 2005),25 the Court
addressed “the proper procedure to preserve an issue respecting proposed jury instructions under the Rules of Criminal
Procedure.” The Court held “that under Criminal Procedural Rules 603 and 647(B), the mere submission and subsequent denial
of proposed points for charge that are inconsistent with or omitted from the instructions actually given will not suffice to preserve
an issue, absent a specific objection or exception to the charge or the trial court’s ruling respecting the points.” Id., 225.

After closing arguments, the Court charged the jury. TT, 357-374. At the end of the charge, both parties approached at side-bar.
There was consensus on one issue – a second reading of a sentence regarding evidence that occurred prior to October 13, 2009 not
being viewed as illegal. TT, 374-376. The Court complied with the joint request and read that sentence a second time. After address-
ing the alternate jurors, the Court then concluded the matter. TT, 377. Steinberg leveled no other objections before the jury left to
begin their deliberations. TT, 379. The factual sequence fits squarely within the holding of Pressley and its progeny. See,
Commonwealth v. Steele, 961 A.2d 786,807 (Pa. 2008) and Commonwealth v. Laird, 988 A.2d 618 (Pa. 2010). In the simplest
manner, the Court concludes all of Steinberg’s jury instruction claims are waived because he failed to follow the law regarding
preservation of a jury instruction error.

Restitution
The final group of Steinberg’s alleged errors takes us to the sentence. He raises 8 claims.26 Seven revolve around the restitution

orders.
Steinberg’s restitution based claims of error are new to the Court. Despite having two sanctioned opportunities, Steinberg raises

these arguments in his Amended Concise Statement (“ACS”). A sentencing hearing was held on October 24, 2012.27 Steinberg was
represented by counsel for that proceeding. Sentencing Hearing Transcript (“SHT”), pg. 5-6 (October 23, 2012). The Court ordered
restitution of $1,166.67 (Marcie Caligiure – Count 1) and $3,192.50 (M/M Batis – Count 2). SHT, 29.28 No objection was made by
Steinberg or his counsel. SHT, 29-31. No post sentence motions were filed. The only activity after sentence and before the Notice
of Appeal was filed was a request to proceed in forma pauperis. 

Generally speaking, our rules of appellate procedure demand that the trial court be given an opportunity to rule on objections
and errors it has been accused of committing. Pa.R.A.P. 302(a)29; Commonwealth v. Castillo, 888 A.2d 775 (Pa. 2005);
Commonwealth v. Melendez-Rodriguez, 856 A.2d 1278,1287 (Pa. Super. 2004)(en banc)(fact that an issue is included in a Pa.R.A.P.
1925(b) statement does not obviate its waiver under Pa.R.A.P. 302(a)). Application of this rule can get a bit tricky in the sentenc-
ing arena. This is because “illegality of sentence” claims cannot be waived, Commonwealth v. Vasquez, 744 A.2d 1280,1284 (Pa.
2000), whereas challenges based upon the sentencing court’s discretion can become waived if the claim is not raised in a post-
sentence motion or at the actual sentencing hearing. Commonwealth v. McAffee, 849 A.2d 270, 275 (Pa. Super. 2004), appeal denied,
860 A.2d 122 (Pa. 2004).
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Therein lies the legal tug-of-war. A claim carrying the label of “illegal” does not result in waiver, but a claim deemed discre-
tionary can result in waiver. This semantical tension has not gone unnoticed by our Supreme Court30 but this divide has not
appeared on Steinberg’s radar screen.31 Despite counsel’s failure to separate and the uncertainty that exists in this area of
Pennsylvania law, the Court will endeavor to affix the appropriate label on each of the restitution labeled claims and, if not waived,
will then proceed to discuss its merits.

Steinberg initial foray into this area is a question of notice. He claims he had no notice that restitution would be an issue. ACS,
78. Considering notice is an adjunct of due process, the Court considers this an issue pertaining to the legality of sentence. As such,
it has not been waived. There is no requirement in Title 42, Section 1106 - the mandatory restitution statute - that the government
provide notice to the citizen about to be sentenced that restitution may be in play. See generally, Commonwealth v. Ferguson, 552
A.2d 1075,1088 (Pa. Super. 1988)(“[62 Pa.S.A.] Section 481(c) contains no such notice provision. Rather, its mandatory restitution
provision must by its unqualified terms be deemed to be automatically applicable”). Steinberg’s lack of notice claim fails because
there is no statutory authority to support his position.

The second attack on the restitution order is that there was a complete lack of evidence produced that either victim had
“suffered any economic loss”. ACS, 79. The Court views this assertion as an illegal sentence claim. Commonwealth v. Redman, 864
A.2d 566,569 (Pa. Super. 2004)(“ Since restitution is part of a criminal sentence, it must be supported by the record and the court
must determine the loss or damages resulting from the defendant’s conduct…”.).

Upon review of this matter, the Court finds merit to this argument. The sentence transcript is devoid of any reference to resti-
tution by any of its participants except for the Court setting forth an amount to be paid. SHT, 29. The Pre-Sentence Report
provides no information on this topic. The trial evidence is just as void of particulars. No monetary amount of loss was elicited from
Mrs. Batis. TT, 52-91. Ms. Caliguire’s testimony failed to touch on the topic. TT, 178-199. Her father, John Caligiure also testified.
He made no mention of any financial harm flowing to his daughter as a result of her interaction with Steinberg. TT, 162-178. The
government’s final witness was an investigator with the Allegheny County District Attorney’s office. Alan Ballo made no mention
of the losses sustained by either victim. TT, 200-215. The only evidence on the topic comes from the documents. Exhibit 12 shows
a settlement of Ms. Caliguire’s personal injury matter to be $5,000. Exhibit 14 is Steinberg’s trust account check for $3,243.66. The
difference - $1,756.34 – presumably went to Steinberg as his fee and or reimbursement for expenses. The record is not sufficiently
developed to justify either restitution amount. As such, the case should be remanded in order to correct this finite sentencing
issue.32

The third alleged error is that the restitution directive was not accompanied by any reasoning whatsoever. ACS, 80.33 The Court
agrees that no reasoning was provided. Steinberg implies that reasons were necessary. Given the mandatory nature of the restitu-
tion, reasons are not mandated. Nevertheless, given the remand request, the Court’s “reasoning” will be made clear at a future
hearing. For now, the Court notes the government’s theory of disgorgement of fees is, at this juncture, persuasive to the Court. See,
footnote 32, supra.; see also, Maritrans GP. Inc. v. Pepper, Hamilton & Scheetz, 602 A.2d 1277,1285 (Pa. 1992) (“ Courts through-
out the country have ordered the disgorgement of fees paid or the forfeiture of fees owed to attorneys who have breached their
fiduciary duties to their clients by engaging in impermissible conflicts of interests. [citations omitted]”); see also, Patton v. Scholl,
1999 U.S. Dist. LEXIS 9607 *35 (E.D.Pa. 1999)(“The fees which Patton received from Yeakley, Brister and Robson were compen-
sation he derived from activities constituting the unauthorized practice of law. [ ]. The bankruptcy court was thus correct to order
Patton to return those fees, for courts may order the return of profits illegally obtained.”).

The fourth assertion is out of place. Steinberg says this Court “erred when it Ordered restitution to be paid to Mike Piccolo
despite Counsel’s contention that he had been paid and doesn’t want any of the Defendant’s money.” ACS, 81. Mr. Piccolo was the
victim in the other case. There was no appeal filed from the sentence which followed the guilty plea at docket #201201224. As such,
this argument is not before the Court.

Steinberg also claims error because the crime – unauthorized practice of law – did not contain an element denoting theft or
economic loss. ACS, 83. The Court agrees with Steinberg that the crime of conviction – unauthorized practice of law – does not have
theft or economic loss as an element. But, neither is it a prerequisite to an order of restitution.

“[I]n the criminal context, generally speaking, restitution is the requirement that the criminal offender repay, as a con-
dition of his sentence, the victim or society, in money or services. It is well established that the primary purpose of resti-
tution is rehabilitation of the offender by impressing upon him or her that his criminal conduct caused the victim’s loss
or personal injury and that it is his responsibility to repair the loss or injury as far as possible. [citation omitted]. Thus,
recompense to the victim is only a secondary benefit, as restitution is not an award of damages. Although restitution is
penal in nature, it is highly favored in the law and encouraged so that the criminal will understand the egregiousness of
his or her conduct, be deterred from repeating the conduct, and be encouraged to live in a responsible way. [citation
omitted]. Thus, restitution, at its core, involves concepts of rehabilitation and deterrence.

Commonwealth v. Brown, 981 A.2d 893,895-96 (Pa. 2009). These broad purposes segue nicely to the general rule for restitution. 

“Upon conviction for any crime wherein property has been stolen, converted or otherwise unlawfully obtained, …, the
offender shall be sentenced to make restitution in addition to the punishment prescribed therefor.”

42 Pa.C.S. Section 1106(a)(emphasis added).

There is no question that Steinberg received some level of compensation from both victims. See, Exhibits 12, 14. However, he
received those sums acting as someone he was not. The moment he received money (i.e. property) from both victims it became
unlawfully obtained property. This was the triggering event for application of the mandatory restitution statute. 

Miscellaneous
The last two claims of error are not connected to restitution even though Steinberg has included them under that heading. First,

he claims error because the Court was influenced by a comment made by a juror after the verdict and during the Court’s private
discussion with the panel. ACS, 82. Second, he takes issue with this Court’s ruling denying his request to excuse the payment of
court costs. ACS, 85. 

The Court does not see the significance of the first claim. After the jury reached its verdict, the Court, following its custom,
talked with the jury in private. The interaction, on most occasions, is insightful. This one did not disappoint. A juror showed the
Court the fine print in an exhibit that states a disbarred lawyer cannot represent someone in a securities arbitration proceeding.
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SHT, 19-20; see, Exhibit 10. This discovery was relayed to Steinberg at the sentencing hearing.
Steinberg takes issue with this and claims it was a fact based error this Court committed. This is nothing more than a jury

taking their fact finding role with the level of seriousness our democracy demands of our citizenry. There was no error here and
this finite fact made no contribution to the sentence. 

As for his second claim about court costs not being excused, Steinberg has created a procedural record that does not allow the
trial court to give him any relief. Such motions are traditionally set forth in a post-sentence motion. Steinberg filed no such motion.
What Steinberg did was file a Notice of Appeal then he sought to eliminate the court costs by motion. His filing of the NOA divested
the trial court of its power to make rulings upon the substantive matter he wished this Court to rule upon – that is the elimination
of certain court costs. Pa.R.A.P. 1701(a)(“[A]fter an appeal is taken…the trial court…may no longer proceed further in the
matter.”).34 Putting this jurisdictional bar aside for the moment, Steinberg’s single reason for the elimination of court costs is that
“he has no ability to pay”. Motion for Relief from Costs Assessment, paragraph 5 (Nov. 30, 2012). Implicit in this tardy request is
that when this Court imposed court costs, this Court did not consider his financial situation. Commonwealth v. Childs, 63 A.3d 323
(Pa. Super. 2013)35 is helpful to resolve this issue. While Childs supports Steinberg’s absent argument that this is an illegal sentence
issue, it does not help him on the underlying merits. 

“Generally, a defendant is not entitled to a pre-sentencing hearing on his or her ability to pay costs. Commonwealth v.
Hernandez, 2007 PA Super 15, 917 A.2d 332, 336-37 (Pa. Super. 2007). While Rule 706 ‘permits a defendant to demon-
strate financial inability either after a default hearing or when costs are initially ordered to be paid in installments,’
the Rule only requires such a hearing prior to any order directing incarceration for failure to pay the ordered costs.
Id. at 337.

63 A.3d 326 (emphasis in original). Contributing to this conclusion is the mandatory nature of court costs.

“Pursuant to 18 P.S. § 11.1102(c), the court ‘shall’ impose upon a defendant the cost of monthly supervision while on
parole, ‘unless the court finds that the fee should be reduced, waived or deferred based on the offender’s present inability
to pay.’ 18 P.S. § 11.1102(c). Similarly, a defendant is liable for the costs of his or her prosecution unless the trial court
determines otherwise pursuant to Pa.R.Crim.P. 706(C). 42 Pa.C.S.A. §§ 9728(b.2), 9721 (c.1).”

63 A.3d at 326. Therefore, Steinberg’s present “I can’t afford court costs” argument does not prevail.

Conclusion
The backdrop to the longest opinion this Court has ever authored is a fundamental misunderstanding. Steinberg believes that

if the defense presents evidence that is not rebutted by the government that this evidence obtains some sort of exalted status
which then compels a defense victory. What Steinberg ignores is that for a piece of evidence to be persuasive, it must be
believed. His characterization of certain events pitted his version against those advanced by the government. The positions were
polar opposites and required a neutral third party to make a decision. The jury made its decision. It was not what Steinberg
wanted to hear.

BY THE COURT:
/s/Williams, J.

1 Steinberg chose to file his Concise Statement without aid of the transcripts. He could have asked for, and would have been given,
more time based upon the unavailability of the transcripts.
2 Testimony begins on page 49 and ends on page 329.
3 Steinberg’s direct examination also consisted of reference to many defense exhibits. They were formally admitted just before the
jury was charged. TT, 328. 
4 A fair inference can be drawn that Steinberg was paid the $1,000 called for in the agreement to start his representation. Exhibit 5.
5 The contents of Exhibit 8 show the expert discussions between Batis and Steinberg happened before September, 2009, because
the exhibit references payment of $3,000 for expert witness fees. 
6 It is important to note that this alleged error is only directed at Count 2 of the Information dealing with the Batis arbitration
matter. The ACS states “[t]his over breath problem arose when the Defendant, relying upon a letter received from FINRA that his
securities arbitration company would not be disqualified from securities proceeding, acting on behalf of the Batis’ and was then
convicted of violating this statute.” ACS, paragraph 2. It is of equal importance that Steinberg’s Omnibus Motion raised an over-
broad issue. Omnibus Motion, paragraph 29. To the extent he meant, over breadth, the Court treated it as much when it denied his
constitutional attack. However, this “over breadth” argument does not appear in his ACS. Paragraph 2 of that document mentions
the word, but the context of the entire paragraph shows the focus is on the statute’s vagueness. Because “over breadth” is not part
of the ACS, any arguments about it has been waived. 
7 Steinberg does not provide a record based reference as to where this issue was preserved as called for in the Court’s order direct-
ing an Amended Concise Statement to be filed. ACS, paragraph 3, 3(g).
8 The Court emphasizes “claimed” for the docket entries do not reveal a July 17th filing. The docket reflects a June 5th withdrawal
of waiver of jury trial. The next entry is the Court’s order following the July 17th hearing directing written argument.
9 For clarity, the Court will refer to this as Motion in Limine II.
10 The transcript of this proceeding was filed on January 9, 2013 and has a tracking number of T13-0028.
11 Our Rules of Criminal Procedure mandate that an affidavit accompany a motion which sets forth facts which are not of record.
Pa.R.Crim.P. 575(A)(2)(g). Many of Steinberg’s pleadings honor this rule by its breach more than its observance.
12 The second sentence of ACS 21 says the Assistant DA misled the jury. Steinberg did not raise an objection addressing this event.
TT, 58-59. The claim is waived.
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13 The Court acknowledges that the holding in Williams involves a sufficiency challenge. Its emphasis on particularity, however, has
broader application.
14 This is despite Steinberg informing the Court that he would explore this topic. TT, 125 (“I intended to broach that.”).
15 In actuality, that is what happened. On re-direct witness Yorsz did not buy what Steinberg was trying to sell. “I’m not entirely
certain what the distinction between legal and securities issues is in the context of FINRA arbitration…. So in the context of
this case, I have no idea what that means; but I don’t get this distinction between securities industry and legal issues.” TT,
156-157. 
16 Steinberg did make a motion to recuse, TT, 288. The Court separately addresses the recusal motion later in this opinion. 
17 In a later section of this Opinion, the Court addresses Steinberg’s arguments regarding the Motion for Judgment of Acquittal.
18 The sufficiency slant that this paragraph may take is separately addressed by this Court elsewhere in this Opinion.
19 Knowing Steinberg was representing himself and after reading the initial Concise Statement, the Court was convinced that
clarity and precision would be necessary to give his claims the time and attention they deserve. That was the motivation behind
the Court directing an Amended Concise Statement be filed. Despite this second chance to demonstrate this issue was pre-
served, Steinberg ignored the Court’s directive and filed an Amended Concise Statement that does not specify where the
matter was raised. 
20 The motion does not address any sentencing based claim because it was filed before sentencing.
21 The instruction came with Steinberg’s acquiescence. TT, 188 (“That will be fine.”).
22 The page references Steinberg provides, 287-188, is confusing. Within that page range, the jury instruction referenced below
satisfies some of the language Steinberg complains about. This instruction was made “in open court” and “in the hearing of jury”
and limited the issues for the jury. See, ACS, paragraph 60. To the extent Steinberg is making some other argument, the Court can
not address it because it cannot devine what the precise argument is.
23 The absence is inferentially supported by the government’s written response making no mention of a preemption argument.
Commonwealth’s Response to Defense Omnibus Motion (Jan. 30, 2012).
24 The transcript from that proceeding was filed on January 9, 2013 and carries a tracking number of T13-0028. 
25 Pressley’s subsequent history on remand is : Commonwealth v. Pressley, 903 A.2d 50 (Pa. Super. 2006), appeal denied, 912 A.2d
1291 (Pa. 2006).
26 Paragraph 84 of the ACS states this Court erred “when it failed to rule on the pending Motion for New Trial or Judgment of
Acquittal”. On September 14, 2012, just 8 days after the guilty verdict was rendered, Steinberg filed a Motion for a New Trial and
in Arrest of Judgment. On September 19th, the Court issued an order indicating that it could not rule on the motion without the
transcript. Sentence was imposed on October 24, 2013. Treating the New Trial Motion as a post-sentence motion filed that day, this
Court would have had 120 days to rule on the request. Pa.R.Crim.P.720(B)(3)(a). Steinberg filed his appeal on November 13, 2012.
But for a few situations, the filing of an appeal deprives this Court of its power to rule on substantive matters. As such, this specific
error - failure to act in a timely manner - will not be addressed because it was Steinberg himself who voluntarily circumscribed
the normal time limits applicable to a post-sentence motion.
27 Also before the Court this day was the resolution of Steinberg’s other case. He had counsel for that matter and it resulted in a
nolo plea. This Court proceeded then to a single sentencing hearing for both matters. Both matters are reflected in the transcript
from the October 23rd proceeding.
28 The Court recognizes the oral pronouncement of restitution is not consistent with the written order. Sentencing Hearing
Transcript, 29. The written order only lists one of the amounts not both. Commonwealth v. Quinlan, 639 A.2d 1235 (Pa. Super.
1994) suggests the government may be foreclosed from seeking to modify the written order at this stage in the proceedings.
However, upon remand, where an evidence based justification for the restitution amount is back in play, this oversight will
surely evaporate.
29 Pa.R.A.P. 302(a)(“Issues not raised in the lower court are waived and cannot be raised for the first time on appeal.”).
30 See, Commonwealth v. Dickson, 918 A.2d 95, 99 (Pa. 2007)(“While this Court is clear on the non-waivability of challenges to
sentences based upon their legality, we continue to wrestle with precisely what trial court rulings implicate sentence legality.”);
see also, McCray v. Pennsylvania Dept. of Corrections, 872 A.2d 1127, 1138 (Pa. 2005) (Saylor J., concurring)(cited in Dickson and
commenting upon the “prevailing uncertainty concerning the breadth of the legality-of-sentence exception to general principles
of waiver”).
31 The Court reaches this conclusion by his failure to even link the alleged error to whether it is an illegal sentencing claim or one
shrouded in discretion.
32 It would appear as if the government has the necessary proof but just did not get it into the record. In their written reply oppos-
ing the request to vacate the restitution orders, the government advances its theory. “[T]he Defendant was not authorized to prac-
tice law and therefore could not charge legal fees. Thus, any fees the Defendant collected were illegal.” Commonwealth’s Brief in
Opposition of Motion to Vacate Restitution Order, pg. 4 (Dec. 18, 2012). What legal fees were paid has yet to be presented to this
Court. Where those fees the $1,756.34 already mentioned or something less?
33 The Court views this claim as something different than the assertion that there is insufficient evidence to order restitution. 
34 After the appeal was filed, Steinberg pushed two substantive issues – court costs and restitution. The Court’s action from
November 13th forward where ancillary and resulted in both requests being denied.
35 The Superior Court affirmed this Court’s rulings in Childs on February 27, 2013.
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Commonwealth of Pennsylvania v.
Gerald Woods a/k/a Aki Bivins

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Alibi Witnesses—Character Witnesses
No. CC 200104780. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—August 14, 2013.

MEMORANDUM OPINION
The defendant, Gerald Woods, a/k/a Aki Bivens, has filed an Amended Post Conviction Relief Act Petition, and two Supplements

to that Petition raising additional claims.1 In these pleadings, the defendant identified the following fourteen (14) claims:

1. That he was denied due process of law because of the Commonwealth’s failure to turn over exculpatory evidence,
namely, a prior statement provided by witness Jannisha Porch;

2. That trial counsel was ineffective for failing to properly admit impeachment evidence as to Commonwealth
witness Edward Howard;

3. That trial counsel was ineffective for failing to present defendant’s mother, Marcia Woods, and the mother of the
defendant’s son, Dischoka Towns, as alibi witnesses;

4. That trial counsel was ineffective for failing to present Cynthia Hooten, Stanley McCullough, Jocelyn Rouse and
Azizee Davis as character witnesses;

5. That trial counsel was ineffective for failing to impeach Jannisha Porch and Detective Moffat with the prior state-
ment of Porch if, in fact, trial counsel possessed that statement;

6. That trial counsel was ineffective for failing to present James Jarrett as a witness; and

7. That newly discovered evidence exculpates the defendant;

8. That trial counsel as ineffective by failing to locate Wesley Barnes to testify at trial;

9. That appellate counsel was ineffective for failing to raise on appeal the claims that the Court erred in overruling
a defense objection to the testimony of Detective Patrick Moffat and that the Court erred in not granting a mistrial or
giving curative instruction when Detective Weismantle testified that he was familiar with the defendant;

10. That trial counsel was ineffective for failing to present William Reed as an alibi witness;

11. That trial counsel was ineffective in failing to present as character witnesses Diane Harrison, Talil Thompson,
Azizi Davis, Jocelyn Rouse and Rhonda Wood;

12. Trial counsel was ineffective for failing to present Stanly McCollough as a character witness;

13. All prior counsel were ineffective for failing to present Sean Blackwell as a witness where his testimony as excul-
patory of the defendant; and

14. Trial counsel was ineffective for failing to present Tracy Gray as an alibi witness.

The Court reviewed the Petition, the Commonwealth’s response thereto, and the record in this matter and concluded that the
defendant was entitled to a hearing on nine of the claims but that the others would be dismissed. By Order dated May 22, 2012 the
Court directed that an evidentiary hearing be held to address claims numbered 1, 2, 4, 7, 10, 11, 12, 13 and 14. The hearing was
held on November 5 and 8, 2012. At the conclusion of that hearing, the defendant withdrew the claims set forth at paragraphs 6
and 13. By Order dated January 24, 2013 the defendant’s PCRA Petition was dismissed. The defendant appealed.

A defendant will be eligible for post conviction relief only where counsel’s act or omission “so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.” 42 Pa.C.S. §9543(a)(2)(ii) (Supp.
1997). Where the claims are based on allegations that counsel was ineffective, a defendant must plead and prove, “(1) that his
claim has arguable merit; (2) that counsel’s actions or inaction was not the product of a reasonable strategic decision; and, (3)
that he suffered prejudice because of counsel’s action or inaction.” Commonwealth v. Pursell, 724 A.2d 293, 304 (1999). Whether
appellant can be said to suffer “prejudice” in this context is by alleging and proving “there is a reasonable probability that, but
for counsel’s error, the outcome of the proceeding would have been different.” Commonwealth v. Pierce, 786 A.2d 203, 213
(2001). All three prongs of the Pierce test must be met before relief can be granted. Before a defendant will be granted an
evidentiary hearing on a claim, he must set forth an offer of sufficient facts in his Petition, which, if proven at an evidentiary
hearing, would entitle him to relief. He must either point to the record where those facts appear or attach materials to the
Petition that will set forth those facts. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990). With these principles in mind,
the Court will address the defendant’s claims.

II. ALIBI WITNESS CLAIMS
The defendant, in his Amended Petition and in the two supplements, identified several persons who he contends should have

been called as alibi witnesses. The Court dismissed without a hearing the claims involving Marcia Woods and Dischoka Towns. The
claims involving William Reed and Tracy Gray were dismissed after the hearing.

Trial counsel could not have been ineffective for not calling an alibi witness unless it could be shown from the testimony that
at the relevant time of the crime, the defendant was in a different place than the proposed scene of the crime and was so removed
that it would be impossible for the defendant to be the guilty party. Commonwealth v. Collins, 702 A.2d 540, 545 (Pa. 1997). To
prevail on a claim of trial counsel’s ineffectiveness for failure to call a witness, the defendant is obligate to prove: (1) that the
witness existed; (2) that the witness was available; (3) that counsel was informed of the existence of the witness or should have
known of the witness’s existence; (4) that the witness was prepared to cooperate and would have testified on appellant’s behalf;
and (5) that the absence of the testimony prejudiced appellant. Commonwealth v. Fletcher, 750 A.2d 261, 275 (Pa. 2000). Thus, trial
counsel will not be found ineffective for failing to investigate or call a witness unless there is some showing by the appellant that
the witness’s testimony would have been helpful to the defense. Commonwealth v. Auker, 681 A.2d 1305, 1319 (Pa. 1996).
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A. Marcia Woods:
According to her affidavit, Ms. Woods, the defendant’s mother, would have testified that the defendant: “ ... came to my house

around 2:45 p.m. after picking up my grandson from school on January 2, 2001”. She also averred that her son’s trial counsel told
her that she preferred to have her in the courtroom during the trial and that if she were a witness, she would have been barred
from the courtroom due to a sequestration order.

This claim was dismissed as being wholly without merit because the instant offense occurred, according to Exhibit J of
the Amended Petition, at 2:02 p.m. The affidavit did not set forth where the school was located or where Ms. Woods resided.
As such, it did not establish that the defendant could not have been present at the car wash on Stayton Street where the shoot-
ing occurred at the time that it occurred. Moreover, the defendant testified at trial that he was at the car wash immediately
prior to picking up his son. The affidavit of Marcia Woods does not establish, even if all averments in it were taken as true,
that it would have been impossible for the defendant to have committed the offenses at the car wash and still arrived at her
home at 2:45 p.m.

B. Dischoka Towns:
Her affidavit averred: “I, Dischoka Towns, am verifying the fact that Aki Bivins as expected, did pick up our son Aki Towns

from school on January 2, 2001.” This claim was dismissed because this affidavit does not aver that this witness had any personal
knowledge of the defendant’s whereabouts at any time on January 2, 2001.

C. William Reed:
Trial counsel, Wendy Williams, when asked if she was asked to subpoena William Reed, responded: “I think there was some

discussion about it. His mother may have asked me to do that. I definitely didn’t file an alibi notice for William Reed.” (N.T. 18).
She could not recall any specific conversation she had with the defendant regarding not calling Mr. Reed as a witness. (N.T. 18).
She volunteered that she did not have a good reason for not calling Mr. Reed to testify.

Mr. Reed testified at the hearing that he was present at the car wash where the shooting occurred. He said that he talked to the
defendant for between 7 and 10 minutes and then the defendant drove off. According to Reed, after he saw the defendant drive off,
he heard arguing and then shots. He did not see who was shooting or who was shot. He left as soon as he heard the shots. (N.T. 34,
36). The defendant testified that he “ ... told her [trial counsel] about William Reed.” (N.T. 82). He did not testify that he ever
advised his attorney as to what Mr. Reed would testify about or how he could be reached. The Court rejected this claim for several
reasons. First, the defendant did not establish that his attorney was made aware of what Mr. Reed would say if called and that his
testimony would be exculpatory; knew how to contact Mr. Reed or that she knew that Mr. Reed was ready and willing to testify at
that trial. Ms. Williams had no specific recollection of being told that Mr. Reed was a witness, that he was willing and available to
testify or even what he would have said. All that Mr. Reed said is that he was called by someone to find out if he had seen anything.
He could not identify that person. He was not directed to call Ms. Williams. The person who allegedly talked to Mr. Williams on
behalf of the defendant was not called as a witness. The only testimony that suggests that Ms. Williams was told about Mr. Reed
came from the defendant. The Court did not find the defendant’s testimony credible. In the absence of proof that Ms. Williams was
told about this witness, was provided with the means to contact him and was given an idea as to what his testimony would have
been, this claim must fail.

The Court also rejected this claim because Mr. Reed’s testimony would not possibly have affected the outcome of the trial. A
defendant is required to demonstrate that the absence of the testimony from the “missing witness” prejudiced him in some way.
“To obtain relief, a petitioner must demonstrate that counsel’s performance was deficient and that the deficiency prejudiced the
petitioner. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A petitioner establishes prejudice
when he demonstrates “that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Id. at 694, 104 S.Ct. 2052. Commonwealth v. Johnson, 966 A.2d 523, 532 (Pa. 2009).

Mr. Reed’s testimony placed the defendant at the scene of the shooting minutes before it happened. Although Mr. Reed said the
defendant drove off, he did not see that actual shooting so he was unable to state that the defendant had not returned and partici-
pated in the crime, as other witnesses to the actual shooting claimed at trial. Had he offered this testimony at trial, it is not
reasonably probable that the outcome would have been different.

Finally, Mr. Reed’s testimony was not very credible. Despite having been a witness on the scene of the shooting and know-
ing that someone he knew had left the scene was charged, Mr. Reed did not come forward to the authorities and tell them what
he knew. There is also a rather significant inconsistency between what Mr. Reed said at the hearing and what he put is in his
affidavit. According to the affidavit, “A few weeks later, I told Aki that I would be willing to come to court...”. At the hearing,
however, he said that he got a call from someone he did not know, from a number he did not know and that they called in
response to one of the flyers he passed out. (N.T. 27-28). These two accounts are not reconcilable and further undermined Mr.
Reed’s credibility with this Court.

D. Tracy Gray
Ms. Gray is the defendant’s cousin. She testified that on the day of the incident, January 2, 2001, she encountered the defendant

at Dave’s Barber Shop, at the corner of Brighton Road and California Avenue, on the north side of Pittsburgh. She said that he
pulled to the front of the shop in a white pickup truck at about 1:45 p.m. (N.T. 41-42). She talked with him for half an hour, then she
left. About 15 to 20 minutes into their discussion, she heard police sirens. She stated that she had an appointment at Dave’s, a salon,
to get her eyebrows done at 2:15. She did not make the appointment because she had to leave to pick her granddaughters up at
2:30. She did not see where the defendant went.

She said that in March 2003 she was contacted by a either a friend or family member of the defendant and asked if she would
testify at trial. She did not recall who called. She was not contacted by defendant’s attorney and was not subpoenaed. She stated
that the car wash where the shooting happened was about a mile to a mile and one half away from where she encountered the
defendant.

In her affidavit, however, she claimed that the defendant pulled up at 1:45 and that she left him at 2:00 p.m., when “ ... she went
inside Dave’s for my 2 p.m. appointment.” (N.T. 45). She wrote that the defendant then went into Swamps. Her affidavit makes no
mention of hearing sirens or seeing police cars or an ambulance passing them about 15 to 20 minutes into their conversation.

Ms. Williams also had no specific recollection of Ms. Gray, other knowing that her name was mentioned. When asked why she
would not have called her as an alibi, she testified:
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I mean, I wouldnt have really had a good reason to. I dont know at this point. It was so long ago. I don’t know if we tried
to contact her. I don’t know I would have filed an alibi notice first. Maybe we didn’t get the information and I couldn’t file
a timely alibi notice. But, I mean, normally now I would have filed an alibi notice the morning of the trial if I found out
there was an alibi witness. So I can’t really tell you why I didn’t call her.

(N.T. 17). She said that it would have been normal for her to file an alibi notice if she “... found out that there was an alibi
witness.” (N.T. 17). The defendant testified that Tracey Gray was one of the names he gave Ms. Williams as being “ ... one of the
people that was down at Swamp’s where I was at when I left at the car wash ...” (N.T. 82).

Once again, the defendant has failed to present credible evidence establishing that his attorney was aware of this witness; aware
of the content of her testimony and able to contact her to secure her appearance. The defendant did not say when he gave his
attorney Ms. Gray’s name; whether he provided her with her address, phone number of other means of contacting her; or whether
Ms. Williams was made aware of what Gray would say if called as a witness.

More importantly, the Court does not believe that the defendant’s testimony or the testimony of Ms. Gray was believable. In
particular, Ms. Gray’s testimony was inconsistent with what she claimed in her affidavit. According to her affidavit, she spoke with
the defendant for 15 minutes, between 1:45 and 2:00. She went into her 2:00 appointment at Dave’s and she saw the defendant enter
Swamps. At the hearing, the conservation became half an hour long. Also, at the hearing, she said she did not go into Dave’s for
her 2:00 appointment, that she had a 2:15 appointment she skipped to pick up her daughters. Finally, she testified that that she did
not see where the defendant went when they were done talking.

An inability recall such details of an event that happened over 12 years ago is not surprising. Whether these inconsistencies are
the result of an honest lack of recall or an attempt to help the defendant does not matter. What does matter is that this witness’
testimony was simply not credible.

III. CHARACTER WITNESS CLAIMS
The defendant identified potential character witnesses in his Amended Petition. He was granted a hearing on these claims. Ms.

Williams testified at the hearing that she did not recall discussing with the defendant whether or not to call character witnesses. She said:

... there were a lot of innuendos in this case from the police about this shooting being related to other shootings and things
like that, and I think I was probably afraid to call a character witnesses.

Detective Moffatt, you know, had testified in the trial that he knew Mr. Bivens from being a homicide detective, and I
think without knowing what he would say in rebuttal to character, I just decided not to call them.

(N.T. 20). She did recall being provided with the names of Diane Harris, Talil Thompson, Azizi Davis, Jocelyn Rouse and Stanley
McCullough.2 She also recalls interviewing Ms. Davis. (N.T. 21.). She was not asked about Cynthia Hooten or Rhonda Wood. The
defendant said that he gave his attorney the names of potential character witnesses, but he did state that he provided the names of
these two specific witnesses to his attorney. (N.T. 85).

The claims regarding Hooten and Wood fail because there was no evidence establishing that Ms. Williams was specifically
advised that they were witnesses, that they were willing and able to testify and that they would offer favorable reputation evidence.
Ms. Williams was never asked about these specific witnesses and the defendant did not testify that he provided that information to
Ms. Williams. Neither the defendant nor his trial counsel offered any testimony as to these specific witnesses. The testimony of the
witnesses that they were contacted by unknown friends or family of the defendant and asked to testify and that they were wiling
and able to testify at trial does not obviate the need for there to be evidence presented at the PCRA hearing proving that trial counsel
knew about these specific witnesses. No such evidence was presented.

The claims regarding Hooten and Woods also fail, as does the claim regarding Stanley McCullough, because the defendant has
not met his burden of proving that counsel did not have a reasonable basis for not calling character witnesses. Counsel testified
that she chose not to call character witnesses because she was concerned that they could be cross-examined on matters that would
be prejudicial to the defendant. She could not recall whether or not she discussed this with the defendant. (N.T. 20). The defendant
did not testify as to any discussions he had with counsel regarding any character witness, other than to say that he gave their names
to trial counsel.

Accordingly, the record is silent as to whether counsel had good reason to believe that if she presented character witnesses, she
would open the door to damaging cross-examination of those witnesses. As it was defendant’s burden to prove that counsel did not
have a reasonable basis for not presenting character evidence, he was required to establish that no damaging cross-examination
could have taken place. He failed to do so.

IV. OTHER WITNESSES
A. Wesley Barnes.

There was no affidavit from Barnes provided setting forth what he would have testified to had he been called. Nor did the
Petition allege that Barnes was known to counsel at the time of the defendant’s trial; available to testify or willing to testify at that
trial. Accordingly, this claim will be dismissed without a hearing.

B. Sean Blackwell.
The defendant contended that he was denied effective assistance of counsel when his attorney was precluded from calling Sean

Blackwell to testify to prior inconsistent statements made by the victim, Edward Howard. Howard positively identified the defen-
dant, during a pre-trial photographic array and at trial, as the person who shot him. Blackwell claimed that Howard told him on
several occasions that he did not know who shot him. Trial counsel did not confront Mr. Howard with these prior inconsistent state-
ments when he testified. Pursuant to Pa. R. Evid. 613, a witness must be confronted with prior inconsistent statements before
extrinsic evidence of those statements is admitted. That was not done so Blackwell’s testimony was precluded. Moreover, trial
counsel’s attempt to recall Howard so she could confront him and then present the testimony of Blackwell in rebuttal was not
permitted by the Court.

The defendant challenged both of these rulings on appeal to the Superior Court. The Superior Court remanded the matter to
this Court and requested that a supplemental Opinion be prepared addressing why the Court did not permit counsel to recall
Howard. This Court explained why it did not permit counsel to recall Howard and further pointed out that if that decision were
error, the error was harmless beyond a reasonable doubt:



november 15 ,  2013 page 525

The Court would also note that the defendant did not suffer any prejudice from counsel’s inability to properly
place into evidence the prior statements to the witnesses that were excluded in light of the substantial evidence admit-
ted from other sources that established that the victim had made statements inconsistent with his trial testimony. Any
error was rendered harmless beyond a reasonable doubt because of the other evidence challenging the credibility of
the victim.

The jury learned that the victim went to the offices of the attorney representing a co-defendant and gave a statement
which denied that the defendant was involved in the assault. (TT 197-199) The victim also admitted that he lied to the
police about his occupation and the identity of a friend who accompanied him to his co-defendant’s attorney’s office. In
addition, defense counsel was able to present testimony from two witnesses, Tiffany Snyder and Jannisha Porch, who
claimed that the victim told them, on separate occasions, that the defendant did not shoot him. Snyder testified that the
victim told her that he lied about the defendant’s involvement in order to gain favor from the Commonwealth with regard
to his own pending criminal charges.

The jury heard evidence which established that on at least three occasions, including once in the office of an attor-
ney, the victim denied that the defendant had shot him. Additional testimony from the witnesses who were excluded, all
of whom were at the time of the trial inmates at the Allegheny County Jail, would have been cumulative to the evidence
that the jury already heard concerning the victim’s credibility. This additional evidence could not have changed the out-
come of the trial and any error in not admitting it was harmless.

(Trial Court Opinion, May 20, 2006, p. 2-3). After the matter was returned to the Superior Court, the judgment of sentence was
affirmed. Defendant’s Petition for Allowance of Appeal to the Supreme Court was denied.

The Court has already held that the defendant suffered no prejudice because Blackwell as not permitted to testify. His testimony
was cumulative to substantial evidence offered to impeach the testimony of the victim. One more witness claiming that Howard
made a prior inconsistent statement would not have made a difference. Accordingly, counsel could not have been ineffective in fail-
ing to abide by Rule 613 as the defendant suffered no prejudice.

C. Dion Williams.
The defendant’s co-defendant at trial, Dion Williams, testified at the PCRA hearing that the defendant did not shoot the victim.

He also claimed that he was unavailable at trial as he asserted his Fifth Amendment privilege, relying on the advice of trial counsel.
The Court denied relief on this claim because it found this testimony wholly unbelievable. Williams was convicted of participation
in the shooting so his testimony that neither he nor the defendant had anything to do with the shooting, is wholly self serving. It is
also inconsistent with the evidence presented at trial and with some aspects of the evidence presented at the PCRA hearing. The
defendant was positively identified by the victim. In addition, at trial, the evidence established that three of the assailants left in
their car while the other took the victim’s car after the shooting. Williams, however, claims that the shooter, who he identified as
William Thompson3, left “... in his car.” There was no mention of any of them taking the victim’s car. (N.T. 78). Williams also testi-
fied that he had a conversation with the defendant at the car wash and that, as soon as that conversation ended, the defendant left,
telling Williams: “... he was going to pick up his son from school and he left.” (N.T. 77). Defendant’s other witness from the scene,
William Reed, claimed at the PCRA hearing that he was talking to the defendant immediately before he left. He made no mention
of anyone else talking to the defendant. He testified: “I think I made him run because I was trying to offer my product ... He drove
away. He said it’s too crowded. Let me get out of here.” (N.T. 32). These inconsistencies, combined with the demeanor of this
witness, his delay in coming forward with this story and the completely self serving nature of this testimony rendered his witnesses’
testimony not credible.

V. Jannisha Porch.
The defendant claims that the Commonwealth failed to turn over to the defense a report of a statement, and the transcript of

that statement, given by defense witness Jannisha Porch. First, the Court would note that in order for a defendant to establish a
Brady4 violation, he or she must show that: (1) the evidence was suppressed by the State, either willfully or inadvertently; (2) the
evidence at issue is favorable to the defendant; and (3) the evidence was material, meaning that prejudice must have ensued.
Strickler v. Greene, 527 U.S. 263, 281-282, (1999). Evidence is material only if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been different. If there is no reasonable doubt
about guilt whether or not the additional evidence is considered, there is no justification for a new trial. Commonwealth v. Green,
640 A2.d 1242 (Pa. 1994). “The mere possibility that an item of undisclosed information might have helped the defense, or might
have affected the outcome of the trial, does not establish materially in the constitutional sense.” Commonwealth v. Chambers, 807
A.2d at 887. Rather, “material evidence” must be favorable to the accused “so that, if disclosed and used effectively, it may make
the difference between conviction and acquittal.” Commonwealth v. Santiago, 591 A.2d 1095, 1117 (Pa. Super 1991) (quoting
Bagley, 473 U.S. at 676, 105 S.Ct. 3375).

The Commonwealth did not, in its Reply or at the hearing, deny that this statement was not turned over to the defendant or his
counsel prior to trial. The claim must fail, the Commonwealth contends, because the statement was not material and, accordingly,
the defendant could not have been prejudiced by the fact that his counsel was not provided with a copy of the statement. The
Commonwealth is correct.

At page 4 of the transcribed statement, Ms. Porch was asked, “And so you know who was involved with that shooting [the car
wash shooting]?” She responded, “Pooh was involved with the one at the car wash too.” (N.T., p. 94; Exhibit B). Detective Moffat,
when asked if that did not mean that “Pooh” was the shooter, responded “No. It says he was involved.” (N.T. 94). During her state-
ment, Porch also stated that the defendant, whose nickname was “5” was also involved in the car wash shooting. (Exhibit B, lines
13-7; N.T. 96). Detective Moffat then testified about the portion of the statement defendant contends is exculpatory:

Q: Do you recall Ms. Porch telling you, but it wasn’t them that shot him, it was Pooh that shot him. Do you recall that?
A: That’s not in reference to the car wash shooting, I don’t believe. Because if I could go back to page 5, where -- were
you talking about who told her this?
Q: Yes.
A: And she says that her aunt and the guy who ran from the car. Allen. So that’s the California Avenue shooting.
Q. Where does it say on page 5 does she --
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A. Starting at line 5 and continuing through line 7. My aunt was telling me about Pooh, and the guy who ran from the car
said it was the guy, that’s how I know because that as Allen. And that was at the car wash -- not the car wash, I’m sorry,
the California Avenue shooting.

(N.T., 95-96).
The portions of the statement that the defendant contends would have helped him at trial actually have nothing to do with the

offenses with which the defendant was charged. The statement is the transcript of an interview conducted by Detective Moffat of
the witness about as another shooting that involved many of the same people which occurred at a different place and time. The
reference to this shooting was in passing and explained the reason for the latter shooting. It was clear, however, that when the
witness told Detective Moffat that “... it was Pooh who shot him” she is referring to the shooting in the other case. The statement
reveals that the witness identified another person, Gerald Porter, as being the shooter in the latter incident, the one that took place
in June, and not the one for which the defendant was on trial.

A Brady claim may only be established where the defendant proves that the prosecution has failed to turn over material excul-
patory evidence that would most probably have led to the acquittal of the defendant. According to the Supreme Court in Strickland
v. Washington, 466 U.S. 668, 695 (1984), “the touchstone of materiality is a reasonable probability of a different result…. The ques-
tion is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in
its absence, he received a fair trial....” Due to the fact that the information in question, which the defendant claims to absolve him
of guilt, is in fact a misinterpretation of an interview with a witness regarding another shooting all together, there is no reason for
the information to have been turned over to the defense since it was not material to the case at hand. Without any materiality, there
can be no Brady claim, and therefore this claim was properly dismissed. For the reasons set forth in this Opinion, the Judgment of
Sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

1 The inordinate delay in concluding this matter has been occasioned by numerous changes of counsel since the Pro-Se Petition
was filed in December 2007. Current counsel, who filed the two Supplemental Petitions, is the fourth attorney of record.
2 The defendant failed to present any testimony regarding Diane Harris, Talil Thompson, Azizi Davis or Jocelyn Rouse.
Accordingly, those claims were properly dismissed after the hearing.
3 Conveniently for the defendant, Thompson died after the incident and shortly before the trial in this matter.
4 Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963).

Susan Murry v.
Karen Curotola, individually and

t/d/b/a Lawrenceville Motors and Joseph Curotola v.
Evelyn Stanton

Motor Vehicle—Agency—Default—Joint and Several Liability

No. AR 08-11771. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—August 20, 2013.

OPINION
Plaintiff Susan Murry (“Ms. Murry”) paid defendant Lawrenceville Motors $1,500 for a used car, but three months later the

police seized the car from her because it had been reported as stolen. Defendant Joseph Curotola (“Mr. Curotola”), agent for
Lawrenceville Motors, signed the application to transfer title to Ms. Murry, certifying that Lawrenceville Motors could sell the car.
Mr. Curotola now appeals to the Superior Court of Pennsylvania from my non-jury verdict against him in the amount of $2,411.50,
and this Opinion provides the reasons for my verdict. See Pa. R.A.P. No. 1925(a).

This confusing story begins in August of 2006 when Evelyn Stanton (“Ms. Stanton”) purchased the car, a 1996 Buick Regal, from
Roland’s Auto Sales (“Roland’s”) via an installment payment plan. When Ms. Stanton did not make payments, Roland’s sued her
in December of 2006 and repossessed the car. The State Police listed the car as stolen on January 5, 2007, but Roland’s assigned
possession and title to Lawrenceville Motors on February 8, 2007. See Exhibit A. The lawsuit between Roland’s and Ms. Stanton
concluded in May of 2007 with Roland’s being ordered to return the car to Ms. Stanton. Lawrenceville Motors, however, maintained
possession of the car, and Ms. Murry attempted to buy the car, then driven at least 140,110 miles, from Lawrenceville Motors on
January 4, 2008. The police contacted Ms. Murry and informed her the car had been stolen from a previous owner, and on March
27, 2008 the police came to Ms. Murry’s home and towed the vehicle away. Ms. Murry contacted Mr. Curotola and told him what
had happened, but Mr. Curotola said “there was nothing they could do about it.” Transcript of Non-Jury Trial of May 20, 2013 (“T.”
hereafter), p. 33.

Ms. Murry’s complaint in the captioned proceedings contains a negligence claim against the defendants for not determining that
the vehicle they sold to her was stolen. The defendants filed and served Ms. Stanton with a complaint against additional defendant
that averred Ms. Stanton was exclusively responsible for Ms. Murry’s damages because she falsely reported to the police that the
car was stolen, when it had actually been repossessed.

I presided over the non-jury trial of the dispute on May 20, 2013. Ms. Stanton did not file a response to the complaint against
additional defendant and she did not appear at trial. Five witnesses testified at trial and afterwards I entered a verdict against
Lawrenceville Motors, Mr. Curotola and Ms. Stanton for $2,411.501. Lawrenceville Motors and Mr. Curotola filed a motion for post-
trial relief, which I denied. Ms. Murry then entered judgment on the verdict. Mr. Curotola then filed a timely notice of appeal from
the verdict and a concise statement of the errors complained of on appeal. I will address these alleged errors in chronological order
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rather than the order in which they appear in Mr. Curotola’s concise statement of the errors complained of on appeal.
Because Ms. Stanton failed to respond to the defendants’ complaint against her that alleged she falsely reported the car was

stolen, Mr. Curotola argues I made an error by not holding her exclusively responsible for Ms. Murry’s damages. See Concise
Statement Per PA.R.A.P. 1925(b), ¶ No. 2. I interpret this as an argument that it was Ms. Stanton rather than Mr. Curotola who
caused Ms. Murry’s losses. However, my verdict against her was based exclusively on default from her failure to file a written
response or to appear at trial. The only evidence against Ms. Stanton was the official record from Roland’s Auto Sales v. Evelyn
Stanton, No. AR07-001640 in the Court of Common Pleas of Allegheny County, which fails to establish that Ms. Stanton falsely
reported to the police that the car was stolen.

That record shows Ms. Stanton purchased the car from Roland’s in August of 2006 with Roland’s retaining the title as lien holder.
Roland’s filed suit against Ms. Stanton with a Magisterial District Judge in December of 2006, then appealed to the Court of
Common Pleas from judgment of $332 in its favor. Roland’s averred that Ms. Stanton had not made any installment payments that
were due, it had repossessed the car2 and she owed it $1,445. Ms. Stanton averred in response that Roland’s did not make repairs
to the car that it had contracted to make and she was entitled to get possession of the car back from Roland’s. The compulsory arbi-
tration award dated May 21, 2007 is in favor of Ms. Stanton. It states that Roland’s did not appear at the hearing and provides Ms.
Stanton with possession of the car. Neither party appealed this award, therefore it is a final judgment giving Ms. Stanton legal title
to the car. 75 Pa.C.S. §§1114(a) and 1106(c).

Mr. Curotola established that the Department of Transportation entered the stolen status on to its record of the car on January
5, 2007, the car was towed from Ms. Murry’s residence on March 27, 2008 and the Department of Transportation listed the car as
recovered on March 27, 2008. Only a police department may report to the State Police that a car was stolen, which results in the
Department of Transportation recording it as stolen. See 75 Pa. C.S.§7113. But, there was no evidence presented at the trial of any
communication by Ms. Stanton to the City of Pittsburgh Police, hence no evidence that when Roland’s repossessed the car she
falsely reported to the police that it was stolen. See testimony of Corporal Scott, T., pp. 65-67. There are ways other than Ms.
Stanton making a false report for the car to have been listed by the Department of Transportation as stolen. For example, the police
or Ms. Stanton’s insurer may have decided to make the stolen car report. Therefore, Mr. Curotola’s claim that Ms. Stanton’s false
report to the police that the car was stolen was the exclusive cause of Ms. Murry’s loss has no merit.

Mr. Curotola’s argument that Ms. Stanton was the exclusive cause of Ms. Murry’s losses also requires analysis of the “factual
cause” of harm. See Restatement (Third) of Torts, Chapter 5. Assuming the liability by default of Ms. Stanton establishes that she
was a cause of harm, Mr. Curotola’s conduct also is a factual cause if the harm would not have occurred absent his conduct. Id.,
Section C. If Mr. Curotola had complied with Pennsylvania law and applied for a certificate of title to the car within six months of
Lawrenceville Motors purchasing it (further explained below), he would have found the vehicle was reported stolen and known he
could not sell it to Ms. Murry. Since Ms. Murry would then not have been harmed absent Mr. Curotola’s conduct, it is a factual
cause sufficient to impose liability. It is Ms. Stanton’s allegedly improper conduct, occurring eleven months before Ms. Murry dealt
with Mr. Curotola, that is more remote from the harm than the conduct of Mr. Curotola. Therefore, if any conduct could be argued
as “too far removed from the transaction,” (Salvatore v. State Farm, 2005 PA Super 63, 869 A.2d 511, 515), it is that of Ms. Stanton.
Accordingly, Ms. Stanton is not exclusively responsible for Ms. Murry’s damages, and I made no error by finding Mr. Curotola also
responsible.

Mr. Curotola also alleges I made an error in my verdict because Ms. Murry did not provide evidence to support the averment
in the complaint that Mr. Curotola was an owner, officer, stock-holder and/or managing agent of Lawrenceville Motors. See
Concise Statement Per PA. R.A.P. 1925(b), ¶ No. 1. Mr. Curotola testified that he was an independent contractor for
Lawrenceville Motors, but I find this testimony is not credible. Ms. Murry testified credibly that she did not know Mr. Curotola’s
position with Lawrenceville Motors, but that he was the individual she dealt with when she purchased the car. T.pp. 33 and 47.
Mr. Curotola’s real position with Lawrenceville Motors, however, does not matter, because he was the authorized agent of
Lawrenceville Motors who signed the Temporary Registration that contained this statement: “I/WE CERTIFY THAT I/WE
HAVE EXAMINED AND SIGNED THIS FORM AFTER ITS COMPLETION AND THAT THE INFORMATION GIVEN IS TRUE
AND CORRECT.” Exhibit P-2.

This certification by Mr. Curotola was incorrect as the Temporary Registration listed Lawrenceville Motors as the Seller when
only the true owner, Evelyn Stanton, could sell the car. Had Mr. Curotola abided by the Pennsylvania Motor Vehicle Code and
applied for a certificate of title to the car six months after its purchase (see 75 Pa.C.S.§1113), he would have known it was reported
by the police as a stolen car3. While Dominic Curotola, Mr. Curotola’s father, testified that Mr. Curotola had no responsibility for
title issues, this testimony was not credible4. In fact, neither Mr. Curotola nor Dominic Curotola, the owner of Lawrenceville
Motors, ever identified an individual who had responsibility for title issues. Because Mr. Curotola was the only individual identi-
fied as responsible for preparing the paperwork for Lawrenceville Motors that is required by the Department of Transportation
for transferring car titles, I find Mr. Curotola was responsible for title issues. In any event, by signing the Temporary Registration
containing the certificate quoted above, Mr. Curotola accepted responsibility for title issues. If Mr. Curotola had exercised reason-
able care by applying for a certificate of title six months after its purchase, he would have been notified the car was stolen. See 75
Pa.C.S.§§ 7113, 7114 and 1104, testimony of Pennsylvania State Police Corporal Fred Alex Scott at T., pp. 61-62 and testimony of
Penndot representative Craig Comp at T., pp. 97-98.

By signing the certification in the Temporary Registration, Mr. Curotola also warranted that “the title conveyed shall be good,
and its transfer rightful….” 13 Pa. C.S.§2312(a)(1)5. This warranty of good title to personal property is the same as that given by
warrantors of title to real estate. Frank v. McCafferty Ford Company, 192 Pa. Super 435, 161 A.2d 896 (1960). Mr. Curotola breached
this warranty because the car was not owned by Lawrenceville Motors.

Mr. Curotola argues, citing Estate of Duran, 692 A.2d 176 (Pa. Super. 1997), that as an agent for a disclosed principal, he is not
personally liable on a contract between the principal and a third party. The liability of Mr. Curotola, however, is not based upon
him being a party to a contract. It is based on his negligence or his breach of warranty. Under either of these theories, Mr. Curotola
does not escape liability because he was acting as an agent for a disclosed principal. Mr. Curotola’s entire argument is premised
on the distinction between him being an agent versus an employee of Lawrenceville Motors. This argument could be made against
Lawrenceville Motors being vicariously liable for Mr. Curotola’s actions. See, e.g., Juarbe v. City of Philadelphia, 431 A.2d 1073 at
1075-76 (Pa. Super. 1981). However, since Lawrenceville Motors has not appealed from the verdict against it, whether it is vicari-
ously liable for Mr. Curotola’s actions is meaningless. Since there is no issue of vicarious employer liability and no breach of
contract claim, Mr. Curotola’s allegation that he was an agent for a disclosed principal does not shield him from liability.
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In summary, my verdict against Mr. Curotola was not erroneous as there was abundant evidence of his participation in the sale
of the car to Ms. Murry.

BY THE COURT:
/s/Hertzberg, J.

1 This was the total paid by Ms. Murry for the car’s purchase price, sales tax, title fee, registration fee and repair expenses.
2 I am puzzled about why a portion of the car’s title history shows Ms. Stanton signing to transfer title back to Roland’s on January
5, 2007. See Exhibit A. With Roland’s listed on the Certificate of Title as first lien holder and repossession of the car, Roland’s did
not need Ms. Stanton’s signature for a transfer. 69 P.S. §623D; 13 Pa.C.S. §§ 9609 and 9610. On January 5, 2007, Roland’s and Ms.
Stanton were engaged in litigation over the car, and it is not logical that Ms. Stanton would fight (and ultimately win) Roland’s
repossession in court and at the same time voluntarily sign the title to Roland’s.
3 The defendants also held the car for resale but did not provide a notice (form MV 27-A or B) to the Department of Transportation
within seven days, which is an additional violation of 75 Pa.C.S.§1113. Pennsylvania State Police Corporal Fred Alex Scott testified
that he did not know whether the filing of a form MV 27-A or B by Lawrenceville Motors would have resulted in a notice to
Lawrenceville Motors that the car was reported stolen. T., pp. 59-62. Therefore, there is not enough evidence that this additional
violation of 75 Pa.C.S.§1113 caused any loss to Ms. Murry.

The defendants argue 75 Pa.C.S.§1113 is inapplicable because the car was “repossessed upon default….” 75
Pa.C.S.§113(d). The defendants, however, are incorrect because this exception from the coverage of 75 Pa.C.S.§1113 applies only
to the dealer who repossessed the car, which was not Lawrenceville Motors.
4 My finding that Dominic Curotola is not credible is based on his general demeanor and several instances of credibility problems
during his testimony. For example, while his son testified Lawrenceville Motors sends all car title paperwork to the Department of
Transportation through a messenger, Dominic Curotola testified sometimes he just mails the paperwork himself. T.,pp. 76 and 106.
Dominic Curotola also testified that Lawrenceville Motors bought the car at Tri-State Auto Auction, and the Auction runs all cars
through an auto check to determine whether the car is stolen. T., pp. 100-101. However, had Tri-State Auto Auction done so when
title was assigned to Lawrenceville Motors on February 8, 2007, it would have discovered the car was reported stolen on January
5, 2007 and called the State Police. Finally, when asked how the car had about 148,000 miles on it when Lawrenceville Motors
bought it, but about 140,000 miles on it when sold to Ms. Murry about a year later (T. pp. 109-110 and 118-120), Dominic Curotola’s
excuses that the speedometer was broken or there was a typographical error, were not believable.
5 While Ms. Murry’s complaint does not contain a breach of warranty claim, she is not obligated to identify the legal theory under-
lying the complaint, that being the job of the judge. See Weiss v. Equibank, 313 Pa. Super 446 at 453, 460 A.2d 271 at 275 (1983)
citing Delconte v. Stefonick, 268 Pa. Super. 572, 408 A.2d 1151 (1979).
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John Bensinger v.
UPMC Presbyterian Shadyside

t/d/b/a Western Psychiatric Institute
and Clinic

Whistleblower—PA Whistleblower Law—“wrongdoing or waste”

No. GD 09-24049. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—April 10, 2013.

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND NON-JURY VERDICT

AND NOW, this 10th day of April, 2013, the Court having conducted a non-jury trial in the above matter and the parties having
submitted proposed Findings of Fact and Conclusions of Law and Briefs in the above matter and the Court having reviewed same
and other relevant data, the Court enters the following Findings of Fact, Conclusions of Law and Verdict.

BACKGROUND OF THE CASE
This is an action arising under the Pennsylvania Whistleblower Law (“PWL”) 43 P.S. §1421, et seq. in which the plaintiff alleges

that his employment was terminated by the defendant in retaliation for his alleged reporting of “wrongdoing” or “waste” as defined
in the law. Specifically, plaintiff alleges in his Complaint that he “expressed the opinion that Mr. Daley was required [by a
Regulation, 4 Pa. Code. §255.7(a)] to obtain advance approval of the research by the Executive Director of the Bureau of Drug and
Alcohol Programs before the research program Mr. Daley supervised was performed.”

FINDINGS OF FACT

1. The plaintiff is John Bensinger, an individual who currently resides in the State of Alaska.

2. The defendant is Western Psychiatric Institute and Clinic (“WPIC”), a division of University of Pittsburgh Medical
Center (“UPMC”) Presbyterian Shadyside, a Pennsylvania not-for-profit corporation and a wholly-owned subsidiary of
“UPMC”.

3. Plaintiff was employed by WPIC from December 31, 2001 until July 10, 2009 in WPIC’s Center for Psychiatric and
Chemical Dependency Services, commonly referred to as “CPCDS”, which is a drug and alcohol treatment program
within WPIC’s Addiction Medicine Services (“AMS”) unit located in the Oxford Building in Oakland.

4. “CPCDS” provides behavioral health treatment for individuals who have substance use disorders and co-occurring
mental health disorders and straight addictions.

5. Beginning in October 2008, plaintiff became the Facility Director for the “CPCDS” Program and was responsible for
overseeing its day-to-day operations.

6. Plaintiff reported directly to Eleanor Medved, Vice President of Ambulatory and Crisis Services for WPIC and had a
dotted line reporting to Dr. Dennis Daley (Daley), who was Chief of AMS during plaintiff ’s tenure. Daley did plaintiff ’s
performance evaluations.

7. CPCDS is one of five clinical treatment programs within AMS that are licensed by the Pennsylvania Bureau of Drug &
Alcohol Programs, Division of Drug & Alcohol Program Licensure, commonly referred to as “DAPL.” 

8. DAPL would conduct periodic (at least annual) surveys of CPCDS, and the other AMS programs licensed by it, to
ensure that it was operating in accordance with the state-required standards for drug and alcohol treatment programs. If
it found deficiencies, it would note them in a written Inspection Results form. WPIC was required to develop a plan of
correction to address any such deficiencies.

9. The plaintiff participated in the DAPL licensing review process and was responsible for ensuring that the DAPL
reviewers had access to relevant materials during the CPCDS audit and to act as a contact person during the course of
the review.

10. Daley is, and at all times relevant to this case, was employed both by the University of Pittsburgh as an Associate
Professor and later a Professor of Psychiatry and Social Work, and by University of Pittsburgh Physicians (“UPP”), a
subsidiary of UPMC, which assigned Daley to provide clinical services for WPIC as the Chief of AMS. 

11. Daley, in his capacity as a University of Pittsburgh Associate Professor of Psychiatry, was instrumental in the
University’s obtaining grant money from a federal agency, the National Institute on Drug Abuse (“NIDA”), to conduct
drug abuse-related research as part of NIDA’s Clinical Trials Network (“CTN”).

12. Daley’s research was subject to federal regulations and his work at CPCDS was subject to state regulations under
the auspices of DAPL. Further, that certain aspects of his research were subject to regulations through the University of
Pittsburgh established Institutional Review Board (IRB), which was established in accordance with federal regulations.

13. On July 8 or 9, 2009, Cindy Hurney, an Administrative Assistant in the AMS, found a copy of a referral agreement
between WPIC and the Matilda Theiss Child Development Center lying on the glass of a copy machine. The Agreement
had been signed by Daley and appeared at first to have a date of June 6, 2009.

14. Ms. Hurney was aware that Daley was no longer signing referral agreements, so she looked more closely at the
document and discovered that the year had been altered by converting a “7” to a “9” to make it appear like a current
referral agreement signed in 2009.

15. The standards under which CPCDS operated required a current referral agreement with a child care center. The
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document was found during the time period when an audit by DAPL was being conducted, so that the referral agreement
file and all of the agreements were at that time in the office of the Plaintiff and under his custody and control.

16. Ms. Hurney took the altered document to Daley; he placed a call to University of Pittsburgh legal counsel, Al Ciocco,
to see what he should do about it. Daley was advised to inform WPIC’s CEO, Claudia Roth, which he did on July 10, 2009. 

17. Daley was called by Eleanor Medved, who had been alerted of the situation by Claudia Roth, who advised him to get
the file of referral agreements and to check whether any others had been altered. Ms. Medved also instructed Daley to
get another person as a witness and to confront Plaintiff about the alteration to see if he was aware that it had been done.

18. Daley and the Chief Medical Officer of AMS, Dr. Antoine Douaihy, confronted the Plaintiff with the altered agreement
and he admitted to altering it. 

19. The Plaintiff ’s admission was immediately communicated to Eleanor Medved. She subsequently conferred with Katie
Devine, the head of Human Resources, and Claudia Roth and they made the decision to discharge the Plaintiff that day.
Daley did not participate in the discharge decision and was not consulted about it.

20. When Eleanor Medved called the Plaintiff to inform him that he was being discharged, she stated that he took full
responsibility for his actions. He repeated his admission the next day when he and Ms. Medved met for the purpose of
cleaning out Plaintiff ’s office.

21. Plaintiff was discharged because he altered the date on a referral agreement to make it appear as though it was a
current agreement, not because of an alleged report of wrongdoing or waste.

22. Plaintiff contends that he informed Daley that a Pennsylvania Department of Health Regulation requires that Daley’s
research activities be submitted to and approved by DAPL in advance of the research. Plaintiff also claims that he
informed Eleanor Medved of his opinion. Ms. Medved did not confirm this when she testified. 

23. During the course of Plaintiff ’s case, Plaintiff called Dorothy Sandstrom, Cindy Hurney, Eleanor Medved and
Dennis Daley as witnesses. Plaintiff did not state that these witnesses were called as and/for cross-examination.
None of these witnesses testified that they were aware that Plaintiff had reported Daley for unauthorized research
or any other violation of the law or institutional policy. Consequently, there appears to be a contradiction in the
evidence adduced during Plaintiff ’s case-in-chief. 

24. Plaintiff testified that Daley purported to hold a doctoral degree from an institution not certified to grant such degrees.
He further testified that Daley had entered into a mésalliance with an employee. He did not testify that he had reported
these two instances to any authority nor was any testimony offered as to whether these instances constitute a violation of
law or institutional policy.

25. Plaintiff did not offer any corroborating evidence that at any time before his discharge that he had made a report to
anyone that Daley was engaged in wrongful conduct by performing research that was not approved by DAPL, or any
other purported violation of 4 Pa. Code §255.7 or any other applicable regulation or law of the Commonwealth or of the
federal government or policy of the University of Pittsburgh or Western Psychiatric Institute and Clinic; nor did Plaintiff
produce any person or persons that witnessed him warning Daley that he must receive prior approval of his (Daley’s)
research from DAPL or any other applicable agency(ies) or govrnments.

CONCLUSIONS OF LAW

1. Pursuant to the Whistleblower Law, a public body may not discharge or retaliate against an employee “because the
employee . . . makes a good faith report or is about to report, verbally or in writing, to the employer or appropriate
authority an instance of wrongdoing or waste.” 43 P.S. § 1423

2. In order for a Plaintiff in a Whistleblower case to establish a prima facie case, he must show that, prior to the alleged
reprisal, he made or was about to make a good faith report of wrongdoing or waste, and, in addition, that there is
concrete evidence of a causal connection between the report and his discharge. Outside of the allegations by
Plaintiff, there was no evidence that the Plaintiff made report to anybody or any agency that Daley was conducting
unauthorized research. In fact, there was a contradiction in Plaintiff ’s case-in-chief in that he alleged that he made this
report to Daley, but Plaintiff ’s own witnesses denied such report was made and that any of them heard any report of
such unauthorized research report being made. Plaintiff further admitted that there was no report ever made of Daley
holding a bogus doctoral degree or engaging in a mésalliance with a subordinate employee.

3. The Whistleblower Law at 42 P.S. § 1424(c) provides as a defense “it shall be a defense to an action under this
section if the defense proves by a preponderance of the evidence that the action by the employer occurred for separate
and legitimate reasons, which are not merely pretextual.” It is the Court’s belief that the defense proved that the
Plaintiff was discharged for altering a document.

4. The Court concludes that for a violation of the Whistleblower Law to impose liability on Defendant the Plaintiff must
first establish the whistle was blown and second that someone heard or that some entity received report of the whistle
being blown; Plaintiff met neither element of proof in this matter.

5. The credible evidence compels the Court to find that Plaintiff was discharged for altering the date on the WPIC/Matilda
Theiss Child Development Center Agreement.

In light of the above, the Court enters the following verdict:

NON-JURY VERDICT
AND NOW, to wit, this 10th day of April, 2013, the Court finds in favor of the Defendant and against the Plaintiff.

BY THE COURT:
/s/Della Vecchia, J.
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STATEMENT IN LIEU OF OPINION
Michael A. Della Vecchia, Judge

Pursuant to Pa. R.A.P. 1925(a), this Court responds to the Notice of Appeal filed regarding the above-captioned case. This
Court previously filed “Findings of Fact, Conclusions of Law and Non-Jury Verdict” that addresses issues numbered Four (4)
and Five (5) now raised in Defendant’s 1925(b) filing. This Court believes that said Findings of Fact, Conclusions of Law and
Non-Jury Verdict (attached) is sufficient to satisfy Pa. R.C.P. 1925(a), as well as aid the Superior Court in making its determi-
nation. As regards issues numbered One (1), Two (2) and Three (3), these matters were not decided by this Court nor properly
before this Court in the posture of post-trial motions (see Pa. R.C.P. 227.1). Further, Plaintiff did not cite by date or name of
judge the Orders he is referring to in his first three allegations of error. Accordingly, this Court cannot make a proper reply
to same.

BY THE COURT:
/s/Della Vecchia, J.

Date: September 3, 2013

Linda Cohen v.
Catherine Specter

Animal—Replevin—Rule 1075.2—Rule 1071—ex parte writ of seizure

No. AR 13-3058. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—August 29, 2013.

OPINION
I. PRELIMINARY STATEMENT

This matter involves a replevin action initiated by Plaintiff, Linda Cohen (Cohen), to replevie her dog Walker, from her niece,
Defendant, Catherine Specter, (Specter). I signed an order on July 22, 2013 directing seizure of the dog and thereafter conducted
a hearing pursuant to Rule 1075.2 (c), on Friday, July 26, 2013. At that time I entered an order finding that Cohen was the owner
of the dog and directing it be released to her with costs on her. I considered that proceeding to be a trial and the Order that I entered
was a final Order. No Motion for Post-Trial Relief under Rule 227.1 was filed.

Counsel for Specter has filed an appeal to the Superior Court on August 14, 2013.
By my calculations, this Appeal comes 19 days after my order, and as noted, no Motion for Post-trial Relief was ever filed.

Further Rule 1071 provides that Replevin Actions are to be held in accordance with the rules relating to a civil action.
Thus, I believe the appeal is fatally flawed and should be quashed. See L.B. Foster v. Lane Enterprises, 710 A..2d 551 (Pa. 1998)
However, in the event the Superior Court may want to consider the merits of the case, set forth below is my recital of what I did

and why I did it.

II. THE MERITS
The case came before me in Motions Court on Monday, July 22, 2013 on motion of Cohen’s counsel who asserted that the dog

was in the possession of Specter, who would not release the dog and would not permit Cohen to see the dog. Counsel argued that
an ex parte writ was necessary otherwise the dog may be spirited away before it could be seized. In her Complaint counsel had
also attached correspondence from VCA Animal Hospital indicating the dog was licensed and registered to Cohen.

Based on the foregoing, I signed the Order directing seizure of the dog and placing him with Animal Friends. Pursuant to
Rule1075.2 I scheduled a hearing for Friday July 26, 2013 at 1:30 p.m. The parties and counsel appeared at the appointed time
and place.

The evidence from Cohen showed that she had permitted Specter to have the dog for short periods of time as a companion to
assist her with some bereavement issues (N.T. 18). This later developed into longer periods of time up to June of 2012. Cohen was
preparing to go to her summer home she had in South Carolina. In the past she had utilized a “home sitter” and/or “dog sitter”
while away. (N.T. 19). It is unclear whether Cohen was going to utilize a “dog sitter” or take the dog to South Carolina. In any event
Specter asked that Cohen leave the dog with her for a while and she would then bring the dog down to South Carolina in a month
or so (N.T. 20, 21). Cohen agreed to this.

As it developed, Specter never brought the dog to South Carolina and had a variety of excuses why she could not. (N.T. 21-23).
Cohen was unable to leave South Carolina until May 2013, but when she did come back to Pittsburgh, she asked for the return of
the dog. This never happened and this lawsuit ensued.

While in South Carolina Cohen spoke often with Specter and also sent to her some prescription heart medication that the dog
needed. (N.T. 33, 24),

On her return to Pittsburgh, Cohen’s efforts to retrieve the dog were unavailing (N.T. 26, 27) and even her brother, Specter’s
Father, refused to speak to her or to let her into his residence. (N.T. 27, 28).

Cohen then detailed her other efforts to get the dog including go to the police and her local magistrate which was all to no avail.
(N.T. 30, 31)

During cross-examination of Cohen defense counsel attempted to suggest that Cohen’s husband did not like the dog, which she
denied. (N.T. 55, 56). When Specter testified she asserted that Cohen had abandoned the dog but acknowledged that he was Cohen’s
dog prior to 2012. (N.T. 64). On that basis, Cohen’s lawyer moved for a non-suit asserting that any adverse possession or abandon-
ment claim required a 2 year period. (N.T. 65). I did not rule at that time. I will discuss this infra.

When Specter asserted the dog was abandoned, I noted an audible gasp of incredulity from Cohen.
Thereafter, defense counsel launched into a mixed legal argument about “abandonment” but also once more about the replevin

procedure. The hearing then degenerated into a shouting match between counsel wherein defense counsel offered, by his testimony
that “. . . [Cohen] has an extremely hostile relationship with her husband that she filed years ago protection from abuse against.
(N.T. 67, 68).
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I then ruled that Cohen was the owner of the dog and directed it be returned to her. My actual order read:

“I find that the Dog known as Walker is the property of Plaintiff and he is to be delivered forthwith to Plaintiff by
the Sheriff and Plaintiff to bear all costs.

The ex parte issuance by me of the writ herein has been established by the testimony of concealment of the dog and
the exhibits attached to the Complaint.”

III. PROCEDURE
Defense counsel entered the hearing in a state of high dudgeon directed at Plaintiff’s counsel for what he deemed unprofessional

conduct and at me for failing to abide by the rules, viz, “. . . there are specific requests under our rules, none of which were
complied with.” (N.T. 4 - emphasis supplied). Counsel went on in that vein for several minutes after which I told him I was ruling
against him and I wanted to hear the evidence. (N.T. 8). We finally got to the testimony by Page 10 of the transcript. Counsel could
not let his procedural point go and it cropped up later. See N.T. 10, 11, 60, 67). An interesting point set out in the transcript at page
68, is while counsel is arguing his objection to procedure, I said “continue your exam. (N.T. 68, l 14). Rather than doing so, coun-
sel continued his argument. When his client (Specter) said “can I testify”, he said “no. The judge doesn’t want you to testify.” (N.T.
70). There was no basis for that statement.

As to the ex parte writ of seizure, that was entirely appropriate and I followed Rule 1725.2 to the letter. That defense counsel
was not notified is not a significant point. Given the history between the two litigants and the attachment to the Complaint, Exhibit
B, showing that the chip had been placed in Walker warranted my action. Obviously notice to Defendant could have more than likely
led to concealment of the dog or otherwise putting him out of reach. This trial bore out that supposition.

With respect to the ex parte procedure and/or notice issue, I did not, and do not find Plaintiff counsel’s failure to notify of her
presentation of the Motion to be unprofessional. As noted, under the circumstances existing here, an ex parte approach to the Court
was appropriate.

IV. THE DOG LAW
At the time of Plaintiff ’s Motion for a “non-suit” based on the testimony of Defendant, I did not fully apprehend the significance

of her Motion (N.T. 64, 65). Obviously, as Plaintiff she could not urge a non-suit against the Defendant but she did argue that the
Dog Law precluded a defense of abandonment when less than 2 years have elapsed. In opposition Defense Counsel quoted the
definition of abandonment. However, nothing in the way of legal authority was offered by either counsel and my research has shed
no light on their argument. Indeed, abandonment, aside from saying an owner cannot do so, only addresses an owner leaving the
dog with a veterinarian for over 48 hours, 3. Pa. C.S.A. §§ 459-601(c)(2).

CONCLUSION
As I said above, this appeal is fatally flawed by the failure to file a Motion for Post Trial Relief.
Consideration of the merits shows that my Order was appropriate.

BY THE COURT:
/s/O’Reilly, J.

Date: August 29, 2013

MEMORANDUM ORDER
After a tumultuous hearing before me on Friday, July 26, 2013 I entered an order finding that Plaintiff, one Linda Cohen, was

the owner of a certain dog, named Walker. The matter arose as a replevin action wherein Plaintiff, Linda Cohen, sought the return
of her dog, Walker from Defendant, Catherine Specter, who is also her niece.

Counsel filed the replevin action on July 17, 2013 and brought it before me on July 22, 2013 as the Motions Judge for the
week of July 22, 2013. I reviewed the Motion and questioned counsel about the value of the dog. She said it was a mutt, but had
sentimental value to Plaintiff. I set bond at $100.00 and issued the writ directing the Sheriff to hold the dog at Animal Friends
or other suitable kennels consistent with the 72 hour requirement of Rule 1075.2 (c). I set the hearing for 1:30 p.m. on Friday,
July 26, 2013.

The hearing started on schedule and defense counsel immediately and repeatedly raised a number of procedural objections
including the ex parte nature of the writ and what he considered sharp practice by Plaintiff ’s counsel. I denied these objections
and proceeded to take testimony.

The Plaintiff ’s testimony was that in 2012 she had permitted Defendant, her niece, to have the dog for short periods of time
because she seemed to derive some solace from his company for some personal issue she had. The dog had always been returned
after these short stays.

In June or July 2012, Plaintiff went to her second home in Hilton Head SC and allowed Walker to stay with Defendant with the
understanding that she would bring Walker to South Carolina after a month. Plaintiff testified that after a month had gone by she
asked Defendant to bring Walker down to her. Defendant declined citing some problem she was having with a book she was either
writing or publishing. Plaintiff ’s ensuing testimony was that this excuse or ones similar thereto were used throughout calendar
year 2012 and Walker never made it to South Carolina.

When Plaintiff returned to Pittsburgh she continued to try to get Walker returned including going to Defendants house and waiting
for her to answer the door, which she never did. Plaintiff even enlisted the help of her brother, Defendant’s father, but he rejected all
of Plaintiff ’s overtures and told her to stop contacting him.

Faced with the foregoing, Plaintiff filed the replevin Action. Plaintiff also testified she regularly sent to Defendant some heart
medicine the dog needed to take on a regular basis. Plaintiff also testified that she had rescued Walker many years ago from a road-
side accident. She also produced years worth of vet bills and also testified she had been a dog owner for in excess of 30 years and
always got any dog she had the proper care. Further, attached to her complaint, was correspondence from VCA Northview Animal
Hospital that Walker had his ear chip registered to Plaintiff since 2005.

Defendant took the stand and averred that Plaintiff had abandoned the dog. This assertion was met with audible gasps of
incredulity from the Plaintiff which then led to a shouting match between counsel in which Defense counsel yelled that Plaintiff
had once gotten a Protection From Abuse order against her husband and that she did not care for her dogs.

After the Sheriff calmed the lawyers down, I issued an order finding Plaintiff to be the owner of the dog and that the ex parte
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issuance of the Writ was appropriate given the Motion, the Complaint and the attachments thereto. When I issued the writ, I ques-
tioned counsel on why ex parte was necessary and she satisfied my concerns by indicating concealment or shipping the dog out of
the county might occur if any notice was given. At that time I accepted that representation. After seeing the performance of the
Defendant on Friday afternoon, I am more than satisfied that an ex parte writ was appropriate.

I have now received a letter from Defendant’s counsel dated July 29, 2013 wherein he asserts he has posted a counter-bond and
wants the dog back and asks me to issue an order to that effect.

I decline to do so. The time for a counter-bond has long since passed. My order of July 26, 2013 is the final order in this matter
and will not be altered. If Defendant wants her bond back, this order is sufficient to release it.

So Ordered,
BY THE COURT:
/s/O’Reilly, J.

Date: July 30, 2013

Controversy, LLC v.
Pennsylvania Liquor Control Board

PLCB—Liquor Control Board—Liquor License—Conditional Use—Gentlemen’s Club—Health, Safety and Welfare—
Walkway—Dangerous—Charitable—Non-profit—Negative Impact

No. SA 13-322. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—October 31, 2013.

OPINION
This appeal by Controversy, LLC (Controversy) involves the refusal by the Pennsylvania Liquor Control Board (Board) to issue

a liquor license to it. Controversy is called a gentleman’s club and is essentially a bar or tavern that features female dancers in
varying states of undress. In the past it used to charge a significant cover charge and give away beer. It stopped this practice
because of some confusion over what it could do without a liquor license and/or possible city ordinance violation. It bought a liquor
license but the Board has refused to permit them to use it.

The bar in question is located on West Carson Street in the City of Pittsburgh and is in an urban industrial zoned section of the
City. It is adjacent to an entity known as the Onala Club which has a hybrid existence of being a social club and/or a lay treatment
center for drug and alcohol addicts. Onala has mounted vigorous opposition to Controversy. It has been accorded intervenor
status and appeared with counsel at the hearing I held on August 1 and 5, 2013. Counsel for the parties filed excellent and able
briefs detailing the history of the case and with artful arguments.

The application to the Board for transfer of the license was filed on August 30, 2012. However, prior to said filing, Controversy
had been required to clear the obstacles presented to it by the City of Pittsburgh. Counsel for Controversy attached to his brief
copies of court decisions dealing with this matter. The initial application for the conditional use was filed June 6, 2008. After denial
of the application by the City, a successful appeal to Common Pleas Court was taken and the conditional use was granted on
November 2, 2009. The City appealed that order to the Commonwealth Court which affirmed that order on December 30, 2010. In
that opinion, the Court considered the objections of the City which included alleged harm to Health, Safety and Welfare and
Detrimental Effect on Traffic and found them to be unpersuasive. Marquise Investment, Inc. v. City of Pittsburgh, et al., 11 A.3d
607 (2010 PA Cmwlth) at 610 et seq.

The Board denied the license on the basis that Onala was a charity and licensed premises like this would not be in the best interest
of the health and welfare of the citizenry. Counsel for both sides in this case agreed that under Section 446 of the Liquor Code 47
P.S. Sec 4-464, I have authority to reverse the Board and the mere finding of “charitable status” is not conclusive as to denial of
a license.

The buildings of the parties herein are located on abutting lots and there is a large parking lot – owned by Onala and about 90
feet long – between the Onala building and the Controversy building. Controversy’s building also abuts West Carson Street and
there is a very narrow walkway along Carson Street that can be used by daring pedestrians to leave the Onala lot and walk around
to the entrance to the bar on the side of the building opposite to the Onala lot. Said walkway is narrow and dangerous to use and
Onala contends it is not a sidewalk but only a utility right of way. A utility pole does occupy some of said walkway.

On the other end of the Controversy building (away from Carson Street), it has erected a chain link fence 10 feet in height
that runs to the railroad right of way and the hill below the elevated tracks. Thus no access to the Onala lot can be achieved via
that route.

I set forth the foregoing because one of the Onala complaints is that patrons of Controversy have used its parking lot, walked
along the utility right of way and gone to the bar. The evidence offered in support of this contention was anecdotal, at best, and
Controversy has instituted a new parking protocol – valet parking and walk-up trade is turned away – which should alleviate this
issue. Further, the evidence offered in support of this parking lot usage was limited and not of recent vintage. Indeed when two
men arrived, apparently intent on entering the Onala lot, they went quietly away when told it was a private lot.

Moreover, Onala seemed very reluctant to close off this exit from its parking lot and I was not impressed by the reason ascribed
for its not taking action.

I was impressed by the heartfelt and sincere testimony offered by members of Onala who detailed its assistance in their road
to recovery. Their emphasis was that this type of establishment being next door was a detriment to individuals, still in the throes
of their addiction, who would come to Onala and might be tempted to relapse due to the convenience of this bar.

I was also impressed by the testimony of the President of Onala, Joseph Panzino who was well spoken and presented cogent
arguments for keeping a licensed establishment away from the Onala vicinity.

While Onala is a non-profit entity, it does not follow that it is charitable. Its City permit is for a social club. It sells meals to those
who come there for the lay counseling. It charges members a fee, but the fee and meal charges can be waived for those deserving
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of the same. It leases space to a bona fide therapist who sees clients there and it receives rent from the therapist. The Board and
counsel emphasized the charitable aspect of Onala and likened it to a “restrictive institution.” As noted, the Board’s counsel agreed
that the mere presence of restrictive institution does not, ipso facto, require denial of the license. I did not inquire deeply into the
purported charitable status. See, for example, Hospital Utilization Project v. Commonwealth, 487 A.2d 1306. I make no finding one
way or the other as to Onala’s charitable status.

On the other hand, it became clear to me that this “use” by Controversy was a legal one and it had prevailed in each proceed-
ing opposing that use. Further, this is an urban industrial area with no residences and the only commercial location is a significant
distance down Carson Street. All else is warehouses and a welding supplies sales and service establishment. Thus, I can find no
negative impact on the community by the presence of this bar. Controversy presented evidence from the Board’s investigator who
found the facility to meet all requirements of the Liquor Code and the Board’s Administrative Law Judge recommended approval
of the transfer and issuance of the license.

It is true that this bar may present a temptation to those fighting their addiction, but they meet that everywhere they go and
they cannot drop out of society. Further, the generous cover charge ($20.00) imposed should act as a deterrent to relapse- at least
at this bar.

After analysis, I must disagree with the Board. I believe the Onala concerns, while sincere are not as bad as they believe. Their
desire is that nothing involving liquor be next door. That is a use objection that has been decided in Controversy’s favor. But
Controversy has rights as well and this long and arduous contest lasting almost 5 years will not be lost on them and I doubt there
will ever be any contact between the two entities. Indeed, Controversy has made numerous capital investments and established
new procedures to address the Onala and the Board’s concerns. Of note is the modest lighted sign on the Controversy building
which says nothing of the wares inside. In addition, being a licensed establishment will subject it to all of the Board’s Rules and
Regulations as well as its enforcement powers and annual supervision.

Accordingly, the Board order is reversed and it is directed to issue a liquor license to Controversy upon payment of all appro-
priate fees and costs and otherwise permit the transfer.

So ordered,
BY THE COURT:
/s/O’Reilly, J.

Date: October 31, 2013

Arena Beverage Corp.,
a Pennsylvania Corporation v.

Pennsylvania Liquor Control Board
Liquor Control Board—Liquor License—Tax Clearance Certificate—Miscellaneous

No. SA 13-594. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—October 8, 2013.

OPINION
This matter involves the refusal of the Pennsylvania Liquor Control Board (LCB or Board) to renew the liquor license of Arena

Beverage Corp., (Arena). Arena operates an ice rink in Moon Township, Allegheny County, in which it has a snack bar where it also
sells alcoholic beverages. Such sales are a small part of its gross receipts since the burgeoning hockey scene involves mostly players
who are not 21 years of age. As a result, liquor sales were not a priority with its manager Catherine Gee, wife of the sole share-
holder of Arena, James Lignelli. Indeed they account for less than 1% of gross receipts.

She testified that she did all the administrative work for the enterprise including liquor license renewals, payment of sales
taxes, remitting of withheld state income tax and the like.

It was developed that the license herein, as are nearly all licenses, was for a 2 year period and that a “validation” of the license
needs to be filed in the year before the renewal year. Here Gee filed the validation documents in September 2010. It was only on
September 13, 2012, two years later that she was advised that a “tax clearance” letter or certificate was needed from the
Pennsylvania Department of Revenue. That letter of September 13, 2012 recited various other objections to the renewal of the
license. The first such objection was failure of Arena to verify that no state taxes of any kind are owed. The other objections were
late filing of renewal application for 2010, late filing of renewal application for 2011, and failure to file validation application
for 2012.

That letter also recited at length the need for the applicant to get tax clearances from the Department of Revenue or
Department of Labor and Industry and emphasized that the Board has no involvement in such matters. The letter stated “this
is a matter strictly between you, the licensee, and the taxing authority.” The letter went on to say “Do not assume that payment
of all taxes constitutes clearance.” Obviously the Board was looking for some kind of “certificate” or other writing showing
clearance.

The problem herein is that the Department of Revenue does not or would not issue such a “certificate” to Gee. By letter of
September 27, 2012 a hearing was scheduled on the above issue for October 18, 2012. Gee, on behalf of Arena, appeared at that
hearing, without counsel. The transcript of that hearing was received as evidence in the hearing I conducted on September 5, 2013.
Ms. Gee also testified before me. She explained that she had done her best to file the forms and pay the fees and/or fines, but she
could not get any certificate from the Department of Revenue and she averred she owed no taxes.

Notwithstanding the above, by order of December 20, 2012 the Board refused the application by Arena for validation and renewal
of its liquor license.

There was never any evidence that Arena owed any taxes. The action by the Board was premised on the absence of a “certifi-
cate” to that effect.

At the hearing before me, an e-mail of June 7, 2013 was produced from the Pennsylvania Department of Revenue showing that
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nothing was owed and “everything looks good for clearance.” Arena also produced a clearance certificate from the Bureau of
Unemployment taxes.

After the above order of December 20, 2012 denying validation and renewal, Arena filed a Petition for Appeal nunc pro tunc on
June 7, 2013 from the order of December 20, 2012 refusing renewal of the license.

ANALYSIS
This case appears to elevate form over substance and places much greater weight on receiving documents from a sister

state agency than it does on whether the licensee does or does not owe any taxes. In this case, it is clear that Arena did not
owe any taxes. Ms. Gee, however, could not navigate the labyrinthine halls of state agencies to come up with the certificate the
Board wanted. Coupled with this is the low priority that the licensee assigned to this minimal revenue producing aspect of their
business. It appears, however, that Arena does not want to lose its total investment of $50,000 in the license which it bought in
1999. It therefore seems to me that the best course of action is for me to grant renewal of the license and then place it in escrow
to enable Arena to recover its investment. This reasonable and equitable suggestion was vigorously opposed by counsel for the
Board, citing Becker’s Café, 67 A.3d 885, for the proposition that I cannot modify the boards action but must either accept it
or reject it.

The fact remains, however, that the license here was not renewed – not because of unpaid taxes, but because Gee could not get
the kind of “clearance” the Board wanted. True to its assertion that the matter of taxes is between the Agency and licensee, the
Board here would take no steps to bridge this gap between paying all taxes and a writing that says you have paid all taxes. Would
a call from a Board staff to the Department of Revenue been too much to ask? 

While the licensee would have benefitted from retaining a lawyer in this case, I do not think its ignorance of “clearances” and
how to get them should be the basis to lose a $50,000 investment. Accordingly, I grant the appeal nunc pro tunc; I order the license
renewal after licensee has paid all fees, or penalties associated with the license.

So ordered,
BY THE COURT:
/s/O’Reilly, J.

Date: October 8, 2013

Iron City Industrial Cleaning Corporation
t/d/b/a Iron City Uniform Rental v.

Arthur James Hook d/b/a
Jim’s Transmission Service

Contract—Liquidated Damages—Automatic Renewal—Oral Modification—Mutual Assent

No. AR 11-7359. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 21, 2013.

OPINION
Because Defendant Arthur James Hook, d/b/a Jim’s Transmission Service (“Jim’s Transmission”) is in the motor vehicle repair

business, employees’ clothing gets dirty quickly. Hence, Jim’s Transmission signed a written agreement with Plaintiff Iron City
Industrial Cleaning Corporation t/d/b/a Iron City Uniform Rental (“Iron City Uniform”) for the rental and cleaning of employee
uniforms in 1997. The parties entered into a second agreement in 2000 and a third agreement in 2005. This 2005 agreement lasted
for a term of five years but contained a provision for automatic five year renewal terms unless either party provided written notice
of its intention not to renew within ninety days before the expiration of the term. This 2005 agreement also prohibited Jim’s
Transmission from renting uniforms from anyone except Iron City Uniform.

In 2011, Jim’s Transmission stopped using Iron City Uniform and began renting employee uniforms from a different supplier.
Claiming the agreement had automatically renewed, Iron City Uniform sued Jim’s Transmission for breach of contract. Before
presiding over the jury trial of the dispute held on May 22 and 23, 2013, I ruled that the jury would determine only whether the
agreement had been renewed, and if so, whether Jim’s Transmission breached it. If the jury found in favor of Iron City Uniform
on both of the questions, money damages would be addressed in a subsequent non-jury trial1. The Jury determined that the agree-
ment between the parties had not been renewed, and I molded this Jury determination into a verdict in favor of Jim’s Transmission.
Iron City Uniform has appealed to the Superior Court of Pennsylvania from the verdict in favor of Jim’s Transmission. This
Opinion provides the reasons I believe the jury’s determination was correct. See Pa.R.A.P. No. 1925(a).

During the trial, Arthur James Hook, the owner of Jim’s Transmission, admitted that he signed a five year agreement with
Iron City Uniform that “shall be automatically renewed for successive 260 revenue week periods unless either party provides 90
days written notice of its intention not to renew prior to the expiration of the then current period.” Exhibit 1, paragraph 2.
Because Mr. Hook also admitted that Jim’s Transmission never provided written notice of intention not to renew, Iron City
Uniform asked me to direct the jury to find that the contract had been renewed. The sole issue that Iron City Uniform will argue
on appeal is that I made an error because I did not direct the jury to reach that verdict. See Concise Statement of Matters
Complained of on Appeal.

One of the reasons that I let the jury decide the issue of renewal was the evidence that Iron City Uniform modified or waived
the requirement of the written notice of nonrenewal. The law in Pennsylvania is, “[e]ven where the contract specifically states
that no non-written modification will be recognized, the parties may yet alter their agreement….The pen may be more precise
in permanently recording what is to be done, but it may not still the tongues which bespeak an improvement in or modification
of what has been written.” Wagner v. Graziano Const. Co., 390 Pa. 445, 448, 136 A.2d 82, 84 (1957). There are many reported
cases in which Pennsylvania appellate courts permitted contracts with provisions for modification only by writing to be modi-
fied by subsequent oral agreement. See, e.g., Wagner v. Graziano Const. Co., supra (provision in construction contract mandat-
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ing extra work or changes would not be paid for unless agreed to in writing could be waived by later oral assurances that they
did not need to be in writing); Universal Builders, Inc. v. Moon Motor Lodge, Inc., 430 Pa. 550, 244 A.2d 10 (1968) (provision in
construction contract that all change orders be in a signed writing waived by oral requests for changes with oral promises to
pay for them); and, Empire Properties, Inc. v. Equireal, Inc., 449 Pa. Super. 476, 674 A.2d 297 (1996) (“time is of the essence”
clause in real estate agreement that also contained “no oral modifications” clause could be waived by subsequent oral agree-
ment). Modification or waiver of a contract provision may be done by the parties to a contract, expressly or implicitly, by the
parties’ spoken word, writings, conduct, or all three. See Trustees of First Presbyterian Church of Pittsburgh v. Oliver-Tyrone
Corp., 375 A.2d 193 (Pa. Super. 1977).

In the case at bar, the evidence of modification or waiver of the written notice of nonrenewal provision grew out of problems
with the condition of the uniforms that Jim’s Transmission began to experience, approximately nine months before the end of the
five year term of the contract. Mr. Hook testified that the uniforms he received had multiple irregularities such as hanging name
tags, missing buttons, holes and ripped seams. See Jury Trial Transcript (“T.” hereafter), p. 112. Even though Mr. Hook
complained to a wide variety of Iron City Uniform employees, it took three or four months to resolve the problems. First Mr. Hook
complained about these problems “dozens and dozens of times…” to the driver or “routeman” who delivered the uniforms, then
he made approximately six telephone calls to Iron City Uniform until he was able to talk with a live person, next he met with a
representative of Iron City Uniform who he asked to let Jim’s Transmission out of the contract, and finally he met with a manager
and told the manager he was not renewing the contract. T., pp. 112-114. Approximately seven months later, the Iron City Uniform
routeman and then manager came to Jim’s Transmission and told Mr. Hook his “contract was up…” or “expired” and presented
him with a new contract. T., pp. 116 and 126. They said Mr. Hook needed to sign the new contract, but he told them he was not
signing. See T., p. 115. These Iron City Uniform representatives did not inform Mr. Hook that the contract had automatically
renewed. T., pp. 119-120. Hence, he believed he was no longer bound to rent uniforms from Iron City Uniform and began renting
them from a different supplier.

If the Jury believed Mr. Hook,2 his testimony that he told an Iron City Uniform manager that he was not renewing the contract
established the notice of nonrenewal required by the agreement. Although this notice was not in writing, if the Jury believed the
Iron City Uniform representatives came to Jim’s Transmission, said the contract had expired and not that it automatically
renewed, and also said that a new contract needed to be signed, this conduct and those words were sufficient evidence to establish
that Iron City Uniform waived the requirement of a writing. In other words, if Iron City Uniform treated the written notice provi-
sion as if it had been fulfilled, this was evidence from which the Jury was permitted to find that it had, in fact, been waived.
Because the Jury could find the provision for written notice of nonrenewal had been waived, my refusal to direct the jury to find
the contract had been renewed was correct.3

The other reason I let the jury decide the issue of renewal was evidence that the parties did not assent to the contract when it
was signed back in 2005. For an enforceable agreement to exist, the Pennsylvania Supreme Court requires “mutual assent to the
terms of a contract by the parties….” Shovel Transfer and Storage, Inc. v. Pennsylvania Liquor Control Board, 559 Pa. 56, 62-63,
739 A.2d 133, 136 (1999). Mr. Hook testified that six months before he signed the 2005 agreement, he changed the business to a
limited liability company named “Jim’s Transmission and Complete Car Care, LLC.” T., p. 110. Mr. Hook changed all of his busi-
ness cards and placed a banner on the business’ sign that said “Jim’s Transmission and Complete Car Care, LLC,” which banner
would have been seen by Iron City Uniform’s routemen delivering uniforms. T. p. 110. Six months later, an Iron City Uniform route-
man dropped off the agreement that had already been completed with the customer being “Jim’s Transmission Service.” T., pp.
109-111. The routeman did not go over the agreement or speak with Mr. Hook about it, and Mr. Hook simply signed it below the
line where “Jim’s Transmission Service” had already been written. T. p. 111.

Since it was undisputed that the business known as “Jim’s Transmission Service” had ceased operations six months before the
agreement was signed and this could have been noticed by Iron City Uniform, the Jury could have found there was not mutual
assent to the Defendant, Jim’s Transmission, being a party to the agreement. The Jury could have instead found there was only
mutual assent to “Jim’s Transmission and Complete Car Care, LLC” being the party to the agreement. Because the Jury could have
so found that there was not mutual assent to Jim’s Transmission being a party to the contract and the agreement therefore unen-
forceable against it, I was correct in refusing to direct the Jury to find Jim’s Transmission Service had automatically renewed what
the Jury could have found was an unenforceable agreement.

BY THE COURT:
/s/Hertzberg, J.

Date: October 21, 2013

1 The agreement contained a provision for “liquidated damages” in the amount of 75% of Jim’s Transmission’s highest
weekly rental for the unexpired portion of the term. Since the validity of this provision is a question of law, the issue of
damages was removed from the jury’s determination. See Laughlin v. Baltalden, Inc., 191 Pa. Super 611, 617, 159 A.2d 26, 29
(1960).
2 Most of the conversations Mr. Hook testified about occurred at his place of business in Cumberland, Maryland, and
Iron City Uniform did not have any witness at the trial present during any of the conversations who could dispute them.
Since Mr. Hook’s credibility seemed undamaged by cross examination, the Jury would have been justified in believing his
testimony.
3 I charged the Jury “…that the parties to a contract may modify or waive the provisions of a contract either expressly or implic-
itly, meaning that the modification or waiver can occur and be evidenced by the parties’ words, writings, conduct, or all three. Even
if the contract states that it may not be amended or has to be amended in writing.” T., pp. 176-177; See Pa. SSJI (Civ) 19.50. While
some courts have found that a subsequent oral modification must be established by precise and convincing evidence (See Empire
Properties, Inc. v. Equireal, Inc., supra.), the Points for Charge submitted by Iron City Uniform contained not even a request for
the standard preponderance of the evidence burden of proof charge set forth in Pa. SSJI (Civ) 5.00, and Iron City Uniform made
no objection during the trial to the Pa. SSJI (Civ) charges 19.50 and 5.00 given to the Jury. Moreover, Iron City Uniform does not
claim in either its Motion for Post-Trial Relief or its Concise Statement of Matters Complained of on Appeal that there was an error
in the instruction on burden of proof.



november 29 ,  2013 page 537

Housing Authority of the City of Pittsburgh v.
Helene Karpiel

Landlord/Tenant—Pro Se—Failure to Renew Lease

No. LT 11-112. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—October 21, 2013.

OPINION
The subject of this opinion is the propriety of my granting summary judgment to plaintiff in this landlord-tenant possession

case. Plaintiff ’s Complaint alleges the following:

1. Plaintiff, the Housing Authority of the City of Pittsburgh, is a body corporate and politic organized and existing under
the Commonwealth of Pennsylvania Housing Authorities Law and has its principal office at 200 Ross Street, Pittsburgh,
PA 15219.

2. Defendant, Helene Karpiel is an individual residing at 945 Roselle Court, # 703, Pittsburgh, Allegheny County,
Pennsylvania (the “Unit”).

3. Plaintiff was and is the owner in fee simple of a low-income housing community known as Glen Hazel, (the “Premises”)
which includes the aforementioned Unit.

4. Plaintiff is residing in the Unit pursuant to a lease agreement dated August 20, 2003 (the ”Lease”) which lease term
has expired by virtue of plaintiff having provided Tenant with a notice to terminate. A true and correct copy of the Lease
is attached hereto as Exhibit “A.”

5. The Defendant has failed and refuses to sign a new lease governing the terms of her tenancy requirements in violation
of 24 C.F.R. 966.4.

6. On October 1, 2010, the Plaintiff served the Defendant with a Lease Termination/Vacate Notice, citing the foregoing
violation of the Lease. A true and correct copy of the Lease Termination/Vacate Notice is attached as Exhibit “B.”

7. Defendant remains in possession of the Unit. The Plaintiff has complied with all conditions precedent under the terms
of the Lease and the relevant federal and state laws prior to the institution of this eviction action.

Pro se defendant’s 14 page Answer denies no facts alleged in the Complaint. Paragraph 5 of her Answer is an apparent attempt to
justify her refusal to sign a current lease:

5. I have refused to sign the new lease because that lease violates my U.S. Constitutional Rights, my Civil Rights, my ADA
rights, my other rights and would deny me the right to return to the Mazza Pavillion to my previous apartment located on
the fifth floor (top floor) of the Northeast Corner.

Furthermore, I had repeatedly requested copies of all the special rules and regulations listed in the old lease and have
always been denied them. In the past, I have been ordered to sign leases and other documents while under duress and
each time I tried to refuse to sign these illegal documents, I was repeatedly threatened with eviction. I have been retali-
ated against by the Housing Authority of the City of Pittsburgh, repeatedly, posting illegal eviction notices for non-pay-
ment of rent paid in a timely manner and terrorized with verbal threats.

Upon reviewing the file in this case while jury selection was beginning on September 26, 2011, I requested that the parties
appear before me so that I could obtain an offer of proof from each. After defendant made her offer, plaintiff, through its attor-
ney, A. Kenneth Mann, Esq., made an oral motion in limine to exclude the evidence proffered by defendant. After I granted that
motion, plaintiff orally moved for summary judgment, seeking possession of the premises, which motion was also granted.
Although defendant filed a timely notice of appeal, she did not order the argument transcript until June 11, 2013. On July 11,
2013, I ordered defendant to file a concise statement of the rulings or errors complained of on appeal within 30 days of receiving
the argument transcript. On September 20, 2013, defendant filed a “Response to Judge W. Terrence O’Brien’s Order of the Court
Dated July 11, 2013, Regarding the Filing of Court Transcript Filed on August 21, 2013.” Four days later she filed a document
entitled “Corrections to September 20, 2013 Response to Judge W. Terrence O’Brien’s Order of the Court of July 11, 2013.” (The
latter document apparently supercedes the former document and will be referred to as “Defendant’s Statement.”)

Defendant’s Statement is a 23 page rambling tirade replete with scurrilous and bizarre allegations, among which are the
following: that I met “secretly” with plaintiff ’s counsel and plaintiff ’s representatives before argument;”1 that even though defen-
dant’s “ethnic background is void of any North American Indian Tribal lineage,” plaintiff ’s attorney began his presentation by stat-
ing “Well, your Honor, this is another one of those North American Indian Tribal Law problems;”2 that I “refused to give [defen-
dant] an opportunity to speak;“3 that “the entire [argument] transcript is a work of fiction;”4 that I committed “horrific acts of
terrorism towards [defendant];”5 that defendant “felt as if [I] was going to, at any given minute, jump over [t]he bench and attack
[her];”6 that plaintiff ’s attorney “defamed [defendant’s] name by calling [her] a precious woman;”7 that plaintiff ’s attorney and I
“appear to be guilty of crimes of moral turpitude involving perjury and fraud … to ruin [defendant’s] credit rating;”8 and that I
should be “unfrocked, indicted, prosecuted and sent to prison for decades to come.”9

The following points which might be considered legal arguments can be gleaned from defendant’s Statement: 1) I never
informed defendant that she could file a motion for reconsideration of my order granting summary judgment to plaintiff; 2) no one
was sworn in during the argument on defendant’s motions in limine and for summary judgment; 3) my ruling violated three arti-
cles and eleven amendments to the U.S. Constitution, as well as the Declaration of Independence; and 4) I erred in granting plain-
tiff ’s oral motion in limine and denying her a jury trial.

During argument, plaintiff ’s attorney explained that plaintiff was seeking possession of defendant’s public housing premises at
Glenn Hazel because she refused to sign a current lease, and that plaintiff would “probably go ahead and drop the case”10 if she
signed it. Defendant conceded she was refusing to sign the lease for her Glenn Hazel apartment.11 I listened to defendant’s com-
plaints about the conditions at Glenn Hazel for approximately 8 pages of argument transcript. The following exchange then
occurred:
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THE COURT: Ma’am, excuse me for one moment, please.
So are you saying that you refuse to sign the Lease until conditions get better? Is that what you’re saying?

THE DEFENDANT: No. Until the lease is revised so that we have some protections, that the landlord will fix it in a
given number of time (sic) or, otherwise, the Allegheny County Health Department or whoever can immediately call
someone, like in other cities, like they did in Chicago, they fix it. Then they bill the Housing Authority or whoever
refused to fix that. Okay. It must be fixed in, like, two, three weeks, whatever that problem is.

THE COURT: You’re saying, if certain provisions are put in the lease, you would sign it?

THE DEFENDANT: Yes. Protections for the tenants. Right now we have none; and it’s all like we’re talking to –
doctors keep telling us to move. It’s no use to tell a doctor. They don’t care. I’ve gone to them for help. I asked doctors
even for antibiotics. They’re not going to give it to you. They say, just move. I can’t move. Why should I, when the
Government is paying the Housing Authority of the City of Pittsburgh to make these corrections, and they don’t? What
did they do with the money? They installed fake exhaust fans.

THE COURT: Now, I just want to be clear on what defenses that you wanted to assert before the jury.

THE DEFENDANT: I only want protections in the Lease for the tenants, so we have some recourse, and that they
are going to be responsible for our medical bills. We should not be responsible for those medical bills that are
because of them, because they did not do what they applied for monies from HUD for, but they never put the monies
there; and everybody is questioning, where did the monies go. I’d like to know mylself. Personally, I’d like to see those
books.12

After plaintiff ’s attorney moved to exclude the testimony proffered by defendant, the following exchange occurred:

THE COURT:
Do you understand he’s asking me to bar any testimony from you concerning these matters that you have raised in
your defense?

THE DEFENDANT: Why?

THE COURT: Well, ma’am - -

THE DEFENDANT: Why?

THE COURT: Excuse me, ma’am, excuse me. You asked me a question. I assume that’s a rhetorical question. So you
may respond to this Motion. Then I’ll make a ruling.

THE DEFENDANT: I don’t understand. I’m sorry.

THE COURT: He wants to bar the testimony that you say you want to give to the jury because it’s irrelevant. Now, do
you have a response to that?

THE DEFENDANT: Okay. It is very relevant what I have to say, most relevant.

THE COURT: Okay. I’ve heard both sides here. I have to agree with Mr. Mann, that this - - that the defendant has no
relevant testimony to offer in her defense.

THE DEFENDANT: Excuse me, Your Honor.

THE COURT: Do not interrupt me.
And so, therefore, I’m granting the Motion in Limine requested by the plaintiff that this testimony not be permitted to
go to the jury. Frankly, it would be a waste of time. Now that I have made that ruling, do you have a motion? Do you
have a motion, Mr. Mann?

MR. MANN: The Motion for Summary Judgment.

THE COURT: I would entertain such Motion.

MR. MANN: Yeah. I would make a Motion for Summary Judgment based on the fact that there is no defense to the
Cause of Action that we’ve stated in our Complaint.

THE COURT: Now, procedurally the way this would go, Mr. Mann would put his testimony on. Miss Karpiel would put
her testimony on. Then at the end Mr. Mann would be able to make a Motion for a Directed Verdict; but the plaintiff
has attempted to shortcut that by asking - - by making an oral Motion for Summary Judgment. Ma’am, do you wish to
respond to that? He’s asking me to basically grant him the relief requested in this Complaint before we even open the
trial, because, in essence, no reasonable juror or jury could find for you in this matter. Do you understand what
he’s saying?

THE DEFENDANT: I do not agree and I even have proof of Allegheny County Health Department, a letter, I mean,
that shows these problems exist; but now, because he puts me in an Eviction situation, now they’re not doing anything.
Again, every time this happens then the Allegheny County Health Department backs - - well, they filed an Eviction.
Now, we don’t have to do anything. I have another recent letter from a week or ten days ago.

THE COURT: Okay. That would all be hearsay.

THE DEFENDANT: Well, it’s a letter.

THE COURT: And furthermore, furthermore, it would not constitute a defense. They’re saying that you, in order to
live there, have to sign a Lease.

THE DEFENDANT: Right. I agree with that. I’m not objecting to that.
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THE COURT: Yes, you are, because you refuse to sign.

THE DEFENDANT: I’m objecting to the Lease not having stipulations in it that they have to make these repairs.
They haven’t. When they call - - you can even ask the other tenants. When they have an inspection, we don’t smell
gas, it gets real nice. After the inspection is over, it starts all over, again. The tenants were just discussing it, again
yesterday.

THE COURT: All right. I understand. I am granting the oral Motion for Summary Judgment in favor of the plaintiff.
I’m granting the plaintiff the relief requested, namely, possession of the premises, because the offer of proof by the
defendant does not contain any defense that a jury could use to find in favor of the defendant; and so that there is no
reason to continue picking this jury. I have granted the Motion for Summary Judgment orally, the oral Motion for
Summary Judgment. Ma’am, what I suggest you do, if you think there are uninhabitable conditions, you should go see
Neighborhood Legal Services.13

CONCLUSION
Plaintiff does not dispute that her written lease with the Housing Authority has expired, or that she refused to sign the current

lease offered to her. Her complaints concerning the alleged inadequacy of the proposed lease do not constitute a viable defense to
the Authority’s action for possession. Summary judgment was properly granted to plaintiff.

BY THE COURT:
/s/O’Brien, A.J.

1 Defendant’s Statement, p. 4.
2 Id. at 6.
3 Id. at 7.
4 Id. at 8.
5 Id.
6 Id. at 12.
7 Id. at 13.
8 Id.
9 Id. at 15.
10 Argument transcript, p. 5.
11 Id. at 8-9.
12 Id. at pp. 17-19.
13 Id. at pp. 29-34.

Commonwealth of Pennsylvania v.
Jason Henry

Criminal Appeal—Guilty Plea—Involuntary Plea—Proper Standard of Review—
Court Finds Colloquy Insufficient and Requests Remand

No. CC 2012-14582. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—August 27, 2013.

OPINION
Mr. Henry has appealed after his post sentence motion to withdraw his guilty plea was denied.
The procedural history is pretty pedestrian and serves to frame the two legal issues involved. On March 25, 2013, this case was

listed for trial. Instead of a trial, Henry reached an agreement with the government to resolve the charges of aggravated assault
and endangering the welfare of a child. The proposed resolution was for Henry to enter a no contest plea to both counts and receive
a sentence of 3 to 10 years in jail. After hearing the facts, this Court accepted the plea and imposed the agreed upon sentence. On
March 27th, the Court received a hand written letter from Henry. He expressed a desire to withdraw his plea. On April 3rd, his
lawyer filed a post-sentence motion to withdraw his plea. The motion asserted Henry’s innocence and that his plea was not know-
ingly, voluntarily and intelligently made. He requested a hearing. On April 22, 2003, the government filed a written response. It’s
position was the record does not support Henry’s claims. On May 22nd, the Court denied Henry’s request to withdraw his plea. He
then filed a timely Notice of Appeal on June 20, 2013. His Concise Statement pushes two matters: (1) the proper standard to judge
the post sentence request should be the less onerous standard that applies to withdraws before sentence is imposed; and, (2) his
pea was involuntarily and unknowingly entered into.

Henry’s first argument paddles upstream to a flood of precedent. There are two different standards for the withdrawal of a
guilty plea. When the request is made before sentencing, the motion should be granted where the defendant has offered a “fair and
just reason.” Commonwealth v. Forbes, 299 A.2d 268, 271 (Pa. 1973), Commonwealth v. Randolph, 718 A.2d 1242, 1244 (Pa. 1998).
Assertion of one’s innocence, as Henry does here, has been deemed an acceptable justification to allow for the withdraw of one’s
plea before sentencing. See, Commonwealth Katonka, 33 A.3d 44,50 (Pa. Super. 2011) (en banc), our Court reiterated the well-
established principle that the mere articulation of innocence is a ‘fair and just’ reason” for withdrawal of a guilty plea.).
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On the other hand, when the request is made after sentencing, the defendant must show that, by denying withdrawal, a
manifest injustice would happen. Commonwealth v. Gunter, 771 A.2d 767,771 (Pa. 2001). The necessary “manifest injustice”
occurs when a plea is not tendered knowingly, intelligently and voluntarily. Id., citing, Commonwealth v. Persinger, 615 A.2d
1305 (Pa. 1992).

What Henry is attempting to accomplish in his first argument is to have the pre-sentence withdraw standard apply to his post-
sentence withdraw request. The reason Henry feels this is appropriate is that he expresses no dissatisfaction with the sentence.
In making this argument, Henry softens the impact of one of the purposes behind this area of the law – the request cannot be
a sentence testing device. However, Henry has not considered another competing rationale – finality. Recognizing the govern-
ment’s interest in the finality of a judgment, Commonwealth v. Anthony, 475 A.2d 1303,1309 f.n 6 (Pa. 1984), and the lack of case
law to support his thesis, the Court finds no fault in its use of the post-sentence withdraw standard to deny his request.

In anticipation of the difficult waters Henry had to navigate on his first issue, he claims his plea was “involuntary and/or
unknowing”. Concise Statement, paragraph 2 (July 17, 2013). Based upon the record, the Court cannot sustain its earlier denial of
Henry’s motion to withdraw his plea. It reaches this conclusion based upon the absence of critical information every citizen should
be informed of before a plea is accepted.

Pa.R.Crim.P. 590 suggests a trial court should engage the defendant in a discussion on 6 areas of inquiry. These areas
are: (1) the nature of the charges; (2) the factual basis of the plea; (3) the right to trial by jury; (4) the presumption of inno-
cence; (5) the permissible range of sentences; and (6) the judge’s authority to depart from any recommended sentence.
Despite the rule’s suggestive language, some deem these areas of inquiry to be mandatory. Commonwealth v. Flick, 802 A.2d
620,624 (Pa. Super. 2002)(“[Rule 590] sets forth six mandatory areas of inquiry that must be conducted during a plea colloquy
in order to determine whether a judge should accept a guilty plea…); Commonwealth v. Willis, 369 A.2d 1189, 1190 (Pa. 1977)
(“ …the above six questions are mandatory during a guilty plea colloquy and the failure to ‘satisfy these minimal requirements
will result in reversal.’”).; see also, Commonwealth v. Wholaver, 989 A.2d 883, 905 f.n 17 (Pa. 2010)(affirming the mandatory
language from Willis.).

The oral colloquy conducted with Henry did not satisfy Rule 590. Henry was advised of his right to a jury trial. Transcript, pg.
4 (March 25, 2013). He was advised that he was presumed innocent and what that protection entails. Id., pg. 5. A factual basis for
the plea was more than adequately set forth through the government’s factual recitation. Id., pgs. 7-10. Henry was not advised of
the nature of the charges. The permissible range of sentences was not imparted to him. And, finally, he was not told anything about
the Court’s ability to depart from the 3 to 7 year proposed sentence.

The written colloquy does not save the day. Attached to the government’s written opposition to the withdraw request is the actual
document. The written form gives Henry information about the Court’s ability to not accept the proposed agreement. See, para-
graphs 58, 59. The Court finds this written information is an adequate substitute for an oral discussion on the topic. The document
does not, however, provide adequate information on the remaining two items. Henry was charged with a first and third degree
felony. The maximum penalty that could have been imposed was 27 years (20 + 7), 18 Pa.C.S.A. 1103 and a fine of $40,000 (25,000
+ 15,000), 18 Pa.C.S.A. 1101. The written colloquy does not set forth this information. Nor does the written colloquy set forth the
elements of each crime he entered his plea to. These omissions are just too much to overlook.

In closing, the Court recognizes its ultimate responsibility to act in a manner consistent with our jurisprudence and, had it been
a bit more diligent, these matters would have been corrected at their birth. However, the internalized call for more diligence,
should also be a reminder to counsel for increased vigilance.1 If they feel the plea advances their client’s interest, then they should
work with the Court to act consistent with the law in regards to a guilty plea. If that means supplementing the Court’s oral colloquy
then that is what counsel should do. The sentence should be vacated, the conviction reversed and the case should be remanded and
placed on the calendar for trial.

BY THE COURT:
/s/Williams, J.

1 The government’s written response to the withdraw motion said: “both colloquies cover[ed] the six areas to be inquired into”. Pg.,
7 (April 22, 2013). The failure of this writing to pin-point precisely where this assertion has factual back-up is troubling. Was a
review done and the shortcomings not noticed? Or, was a review done, the shortcomings noticed but then purposefully ignored?
Neither occurrence will have a place in the advocacy hall of fame.

Commonwealth of Pennsylvania v.
Edward D. Johnson

Criminal Appeal—Possession/PWID—Suppression—Probable Cause to Arrest—One Commercial Transaction on Street Corner

No. CC 2012-10479. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—September 23, 2013.

OPINION
Mr. Johnson has been charged with possession based drug offenses as a result of his interaction with law enforcement on July

16, 2012. On April 1, 2013, Johnson sought to exclude the heroin from the Commonwealth’s collection of evidence by way of
pretrial motion.

On April 2, 2013, the Court held a hearing on this motion. The government presented one witness – Detective Douglas Butler.
The defense rested on the power of cross-examination. The record was closed and both parties submitted written argument.
Johnson does a good job in crystallizing the issue this Court must decide.

“[Does] the alleged observations by the [police] of the transaction…rise to the level of probable cause to arrest
[Johnson].”

Brief in Support of Motion to Suppress Evidence, pg. 3, (May 28, 2013)1



november 29 ,  2013 page 541

While the Court has dealt with many permutations of interactions between our citizens and law enforcement personnel, it
has not yet dealt with the finite issue this case presents.2 As such, the Court will be somewhat exhaustive in its research and
analysis. The Court does so, not just to resolve the instant matter, but to provide possible guidance to colleagues and future
practitioners.

Our United States and Pennsylvania constitutions separately guarantee each citizen a right to be free from an unreasonable
seizure or search. Both Constitutions also express a preference for a warrant to be obtained before invasive action (arrest or
search) is undertaken by government officials.3 When a warrant is not obtained, and government officials take action anyway, that
action must be based upon probable cause. “Probable cause is made out when ‘the facts and circumstances which are within the
knowledge of the officer at the time of the arrest, and of which he has reasonably trustworthy information, are sufficient to
warrant a man of reasonable caution in the belief that the suspect has committed or is committing a crime.’” Commonwealth v.
Thompson, 985 A.2d 928,931 (Pa. 2009), citing, Commonwealth v. Rodriguez, 585 A.2d 988, 990 (Pa. 1991). How a trial court deter-
mines if this standard has been satisfied is through an examination of all the circumstances. Commonwealth v. Banks, 658 A.2d
752,753 (Pa. 1995), citing, Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983). Because Johnson was arrested
without a warrant, the Court must employ a “totality of circumstances” analysis. Suppression Hearing Transcript (SHT), pgs. 9-
11, 22 (April 2, 2013).

Our appellate courts have dealt with the issue of a police officer making an arrest after observing a suspected drug deal on a
city street. Our state’s Supreme Court’s precedent reveals four decisions that shape the debate: Commonwealth v. Lawson, 309
A.2d 391 (Pa. 1973); Commonwealth v. Banks, 658 A.2d 752 (Pa. 1995); Commonwealth v. Dunlap, 941 A.2d 671 (Pa. 2007), cert.
denied, ___ U.S. ___, 129 S.Ct. 448, 172 L.Ed.2d 321 (2008); and Commonwealth v. Thompson, 985 A.2d 928 (Pa. 2009).

Lawson originated in this courthouse. Mr. and Mrs. Lawson were convicted of drug offenses and conspiracy and both received
jail sentences as part of their punishment. Our state Supreme Court affirmed both convictions. The Lawson facts are pretty straight
forward.

“Police officers, who were located in an abandoned building approximately thirty feet away, observed the appellants
standing on the street in front of a bar. The observation began about 11:50 p.m. The area was lit from a streetlight
about ten feet away from the appellants. Binoculars were used for the observation. At least one officer used high
powered day and night binoculars. The officers observed three separate transactions taking place. During each
transaction, the officers observed a third person approach and hand over paper money to the husband, Aldon
Lawson. The husband would then walk over to his wife, who was standing several feet away. She would remove from
her bosom something that looked like a dark sack. From the sack a small item was then taken and given to the
husband. The wife would return the dark sack to her bosom and the husband would return to the person who had
given him the money and hand over the item removed from the sack. The person receiving the item would leave the
scene immediately. The husband put the money he had received in his pocket. After the third transaction, the observing
officers, using a two-way radio, informed other officers who were in an unmarked car near the scene, of their
observations. The officers in the car immediately drove to the scene. When the appellants saw the car pull up, they
quickly headed into the bar. The wife entered first. The husband entered the bar and stood in the doorway, blocking
the entrance. One officer went by the husband and arrested the wife, who was heading towards the ladies’ room.
Another officer arrested the husband.”

309 A.2d at 392-393. From these facts, Lawson sought to exclude the recovered heroin. Their collective argument was that law
enforcement did not have probable cause to effectuate a warrantless arrest. Id., 393. 

The analysis employed by Lawson was a totality approach. It looked at all the circumstances in order to gauge whether law
enforcement acted with probable cause. Id., at 394, citing, Henry v. United States, 361 U.S. 98,102, 4 L.Ed.2d 134,138, 80
S.Ct.168,171 (1959). “Such an analysis is not always an easy one to make.” Id., at 394.

“The time is important; the street location is important; the use of a street for commercial transactions is important;
the number of such transactions is important; the place where the small items were kept by one of the sellers is
important; the movements and manners of the parties are important.”

Id., at 394. From this totality focus, the Lawson court found “the officers acted as prudent men in believing that some type of
contraband was being sold.” Id. Sensing how this decision would be used in the future, the Court discussed the delicate balancing
which must take place.

“It is difficult to isolate any one fact or circumstance and assign to it a given weight. If any one of the facts and
circumstances, which we have detailed, were missing, the necessary conclusion of probable cause might not be
allowable. Every commercial transaction between citizens on a street corner when unidentified property is
involved does not give rise to probable cause for an arrest.”

Id., at 394. The Court also felt a need to emphasize its rejection of a certain piece of prosecution evidence.

“[W]e intentionally did not give any weight to the testimony of the police officers that the buyers in each of the three
transactions were known drug users. Such bald allegations cannot be given any weight in determining the existence
of probable cause. Spinelli v. United States, 393 U.S. 410, 21 L. Ed. 2d 637, 89 S. Ct. 584 (1969). In Spinelli, supra, the
defendant was alleged to be a “known gambler.” The allegation was considered a “. . . bald and unilluminating asser-
tion of suspicion that is entitled to no weight. . . .” 393 U.S. at 414, 21 L. Ed. 2d at 643, 89 S. Ct. at 588.

Id., at 394-395.

Twenty-two years later, our state Supreme Court decided Commonwealth v. Banks, 658 A.2d 752,753 (Pa. 1995) and held the
circumstances fell “narrowly short” of probable cause. The facts in Banks are as follows :

“On January 20, 1992, at 12:50 p.m., a police officer in a marked police car saw appellant standing on a Philadelphia
street corner. Appellant reached into his pocket and handed an object to an unknown female who, in turn, gave appel-
lant an undetermined amount of cash. The police officer testified that he could not identify the object which appellant
had handed over. As the officer’s patrol car drew near, appellant fled, but he was promptly captured. Appellant was
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searched and cocaine was found in a brown paper bag on his person. The Commonwealth admits that the stop and
apprehension of appellant was a full arrest search and not a Terry- type ‘pat down.’ See Terry v. Ohio, 392 U.S. 1, 88
S. Ct. 1868, 20 L. Ed. 2d 889 (1968).”

Id., at 752. “The central issue”, just like it was in Lawson, was whether there was “probable cause” to arrest. Id.

The Banks court began its analysis with citing Lawson and the totality of circumstances focus a reviewing court should have.
Id., at 753. In an effort to qualify what that sometime elusive phrase means, the Banks court highlighted what was not present.

“ Well recognized additional factors giving rise to probable cause were not present here. This is not a case where a
trained narcotics officer observed either drugs or containers commonly known to hold drugs being exchanged. See
Commonwealth v. Burnside, 425 Pa. Super. 425, 625 A.2d 678 (1993). This is not a case where the police observed
multiple, complex, suspicious transactions. See Lawson, supra. And this is not a case in which the police officer was
responding to a citizen’s complaint or to an informant’s tip. See Commonwealth v. Dennis, 417 Pa. Super. 425, 612 A.2d
1014 (1992), appeal denied,    Pa.    , 634 A.2d 218 (1993).”

Id., at 753. Given the absence of such factors, the Banks court found this to be a simple “case where a police officer chanced upon
a single, isolated exchange of currency for some unidentified item or items, taking place on a public street corner at midday, and
where appellant fled when approached by the officer. We believe that the fact of flight, under the circumstances presented, did not
constitute a sufficient additional factor to give rise to probable cause.” Id. ,at 753.4

In 2007, 22 years after Banks and 34 years after Lawson5, our state Supreme Court decided Commonwealth v. Dunlap, 941
A.2d 671 (Pa. 2007), cert. denied, ___ U.S. ___, 129 S.Ct. 448, 172 L.Ed.2d 321 (Oct. 14, 2008).6 The Court’s opening focused on
the facts.

“In this case, a trained police officer, working in what the officer termed a high-crime neighborhood, observed
Appellant and another individual exchange currency for an unknown object without seeing any other suspicious
activity. Shortly thereafter, Appellant was arrested and searched without a warrant. As it turned out, Appellant was
in physical possession of crack-cocaine. He was thereafter charged with various narcotics-related offenses.”

Id., at 673. The Court granted review to determine if the Superior Court’s ruling that there was probable cause “was inconsistent
with…Commonwealth v. Banks”. Id. In ruling that the Superior Court decision was erroneous, the Dunlap decision reaffirmed
Banks. As with all totality based decisions, the facts were critical.

“On May 4, 2001, Officer Devlin of the Philadelphia Police Department and his partner were conducting plainclothes
surveillance at 2700 North Warnock Street in North Philadelphia, which is at the corner of Warnock and Somerset
Streets. Officer Devlin watched as Nathan Dunlap (Appellant) approached another individual standing on that same
corner. After approaching, Appellant engaged in a brief conversation with the other man, handed him money, and was,
in return, handed “small objects.” Commonwealth v. Dunlap, 2004 PA Super 78, 846 A.2d 674, 675 (Pa. Super. Ct.
2004). After Appellant walked away, Officer Devlin broadcasted Appellant’s description over police radio. Officer
Richard Stein apprehended Appellant a short distance from the Warnock and Somerset corner. A search of Appellant
revealed three packets that contained crack-cocaine. Officer Devlin testified that, at the time of the subject citizen-
police encounter, he had been a police officer for almost five years. Further, he had been a member of the drug strike
force for nine months. Officer Devlin testified that he had conducted ‘about fifteen to twenty’ narcotics arrests in the
general geographic area. According to him, North Warnock is a residential area that suffers from a high rate of nefar-
ious activity, including drug crimes. Based on his experience and his characterization of the neighborhood, Officer
Devlin believed that the transaction he witnessed involved illegal drugs.”

Id., at 673. Dunlap’s efforts at suppressing the drugs for lack of probable cause to effectuate the warrantless arrest and later search
were denied. Mr. Dunlap appealed and eventually an en banc gathering of the Superior Court found “probable cause existed to
support the warrantless arrest and subsequent search.” Commonwealth v. Dunlap, 846 A.2d 674,675 (Pa. Super. 2004)(en banc).7

How the Superior Court reached that conclusion was important for Supreme Court review purposes. The Superior Court
“acknowledged” Banks but found certain facts to make the case distinguishable. Id., at 941 A.2d at 674. The distinctions included:

“(1) an experienced narcotics officer makes the observations;
(2) the transaction takes place in what the officer knows from personal, professional experience as well as reputation
to be a high drug-crime area; and 
(3) based on his or her training, experience as an officer and knowledge of the area, the officer reasonably concludes
that he or she probably witnessed a drug transaction.”

Id., at 941 A.2d at 674. 

The Dunlap Court then went on to critique the one common ingredient of these 3 supposed differences. “We begin our discus-
sion with the relevance of police training and experience to the probable cause determination.” Id. This headline, if you will, was
followed by referencing Lawson and its popular quote.

“All the detailed facts and circumstances must be considered. The time is important; the street location is impor-
tant; the use of a street for commercial transactions is important; the number of such transactions is important; the
place where small items were kept by one of the sellers is important; the movements and manners of the parties
are important.”

Id. at 675. The Dunlap court went on to say that the Lawson list “is not, nor did this Court ever intend it to be, exhaustive.”
Nevertheless, Dunlap noted “the absence of police training and experience from this list”. Id., at 675. 

So, how does a trial court use police training and experience in a probable cause determination? Dunlap says it is “an aid in
assessing the Lawson factors.” Id., at 675.

“[W]e hold that police training and experience, without more, is not a fact to be added to the quantum of evidence to
determine if probable cause exists, but rather a ‘lens’ through which courts view the quantum of evidence observed
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at the scene. … He or she may recognize criminal activity where a non-police citizen may not. However, a court
cannot simply conclude that probable cause existed based upon nothing more than the number of years an officer
has spent on the force. Rather, the officer must demonstrate a nexus between his experience and the search,
arrest, or seizure of evidence. By doing so, a court aware of, informed by, and viewing the evidence as the officer
in question, aided in assessing his observations by his experience, may properly conclude that probable cause
existed. “

Id., at 675-676 (emphasis added). If the aforementioned left any doubt as to the Dunlap’s import, the Court felt the need
to repeat.

To be clear, we hold that, in reviewing probable cause, a police officer’s training and experience is not a probable
cause factor in the Lawson sense. If that were the case, the concept of probable cause as a constitutional barrier
between the privacy of the citizen and unwarranted governmental intrusions would be undermined by an officer’s
ability to bootstrap a hunch based on constitutionally insufficient objective evidence simply by adverting to his
experience as the foundation of his suspicion…. If we were to conclude that a police officer’s experience was
a factor to be added to every probable cause determination, rather than serve as a lens through which to view
the facts, then every time an experienced officer begins a shift, probable cause begins to be assessed against
all citizens every time they fall under the watchful eye of a suspicious officer who has been on the job for a mean-
ingful period of time.”

Id., at 676-677.

Now, that the proper analytical framework was established, a shift to the facts took place. Unlike in Lawson, where there were
multiple transactions viewed and there was some evidence of flight, the officer in Dunlap “observed only a single transaction” and
there was no “attempt to flee upon police intervention.” Id., at 677. 

The Court felt the Dunlap facts were more like Banks than Lawson. Banks was a “case [that] consisted simply of a commercial
street transaction of an unknown object between citizens, coupled with flight.”

“[T]he additional factors here do not by themselves ‘point to guilt.’ We find that mere police observation of an
exchange of an unidentified item or items on a public street corner for cash (which alone does not establish prob-
able cause) cannot be added to, or melded with the fact that flight (which alone does not establish probable cause
to arrest) to constitute probable cause to arrest. Such facts, even when considered together, fall narrowly short of
establishing probable cause. Banks, 540 Pa. at 456, 658 A.2d at 753.”

Id., at 678. From this collection of the facts, the Dunlap court concluded:

“The search at issue here meets the same ineluctable fate as those in Banks …: the evidence must be suppressed and
the conviction reversed. Here, Officer Devlin observed a single, isolated transaction. The transaction occurred in what
Officer Devlin claimed was a high crime area, a Lawson factor, which in and of itself does not give rise to probable
cause. Based on this limited information, the officer’s actions were based only on mere suspicion, not probable cause.
It is well-settled that mere suspicion alone will not support a finding of probable cause. Commonwealth v. Kelly, 487
Pa. 174, 178, 409 A.2d 21, 23 (1979). This is not a case where the officer had prior reason to expect that Appellant was
involved in drug activity or was tipped off by an informant that a drug transaction was set to occur. The officer
observed nothing that he could identify as narcotics, or even narcotics paraphernalia. Moreover, in Banks, we found
that a similar transaction fell narrowly short of probable cause, even coupled with flight. In this case, Appellant did
not even attempt to flee. Accordingly, if probable cause was absent in Banks with flight, it must certainly be absent
here as well.”

Id., at 679. Because probable cause was “absent”, the Court reversed.

A mere 2 years after Dunlap8, our state Supreme Court decided Commonwealth v. Thompson, 985 A.2d 928 (Pa. 2009).9

Considering how fact intensive the probable cause analysis is the Court set out the facts front and center.

On January 21, 2005, in the evening, Philadelphia Police Officer Orlando Ortiz was on duty in the 2400 block of
Leithgow Street. Officer Ortiz knew the neighborhood as a high crime area in which narcotics, and specifically
heroin, regularly were sold. The area was designated by the Philadelphia Police Department as an ‘Operation Safe
Streets’ neighborhood. Officer Ortiz, a nine-year veteran of the police force, and his partner, Officer Correa, were
in plainclothes and driving an unmarked vehicle. Officer Ortiz saw a car parked by the sidewalk and observed
[Thompson] standing in the street by the driver’s side door. Officer Ortiz watched [Thompson] hand the male driver
some money and saw the driver give [Thompson] a small object in return. Based on what he saw on the street and
what he knew, including the fact that he had made several hundred narcotics arrests of this very type, Officer Ortiz
believed the men were engaged in a drug transaction. Officer Ortiz stopped[Thompson] and recovered from his
pocket a packet of heroin. Officer Correa approached the driver and ultimately recovered two packets of heroin
from his hand and an additional 14 packets from his person.

Id., 985 A.2d at 930. These facts led Thompson to be charged with possessing heroin. His pre-trial motion to suppress for lack of
probable cause was denied and that ruling was later affirmed by the Superior Court.

Thompson argued that “the the longstanding ‘observed transaction’ jurisprudence in this Commonwealth mandates reversal”.
Id., at 931. He specifically relied upon Dunlap, Banks and Lawson. Id. The government argued this same trio of cases supports the
suppression order because “the facts present more than the mere observation of a simple commercial transaction.” Id. at 932. The
government also said this case presents “an opportunity to clarify that when an officer who is familiar with drug sales sees what
he recognizes as a drug sale, at a specific drug-selling location, he has probable cause to arrest the parties to the transaction.” Id.
After review of Lawson, Banks and Dunlap, the Thompson court acknowledged some “uncertainty [in] our jurisprudence” and
embarked upon a “clarification”. Id., at 935. The “uncertainty” and the “clarification” focused upon how a police officer’s training
and experience contribute to the probable cause matrix.
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“Upon review of the various Dunlap expressions, we recognize the logic and soundness of Justice Saylor’s concurring
opinion and so hold that “a police officer’s experience may fairly be regarded as a relevant factor in determining prob-
able cause.” 941 A.2d at 679 (Saylor, J., concurring). We caution, however, that an officer’s testimony in this regard
shall not simply reference “training and experience abstract from an explanation of their specific application to the
circumstances at hand.” Id. at 681 (Saylor, J., concurring). As the Dunlap majority itself observed, “a court cannot
simply conclude that probable cause existed based upon nothing more than the number of years an officer has spent
on the force. Rather, the officer must demonstrate a nexus between his experience and the search, arrest, or seizure
of evidence.” Dunlap, 941 A.2d at 676. Indeed, a factor becomes relevant only because it has some connection to the
issue at hand.”

985 A.2d at 935. Now that the standard was established, the Court turned its attention to the facts.

“The evidence at the suppression hearing established that Officer Ortiz was a nine-year veteran of the police force
who was on undercover patrol in a high crime area that had been designated by the Philadelphia Police Department
as an Operation Safe Streets neighborhood. In addition to this designation by the department, Officer Ortiz was
personally familiar with heroin sales activity in the neighborhood, heroin packaging, and hand-to-hand drug
exchanges on the street. In drawing a nexus between his experience and the observation he made, Officer Ortiz testi-
fied that he had seen this type of ‘exchange done several hundred times’ on the street and had made several hundred
narcotics arrests of this very type.”

Id., at 936. This factual focus led directly to the Thompson court’s conclusion.

“Because we have determined that a police officer’s experience may be fairly regarded as a relevant factor in deter-
mining probable cause, and due to the presence of additional factors in support of Officer Ortiz’s conclusion that
he was witnessing a drug transaction, we find no error in the Superior Court’s conclusion that probable cause was
present in this case. We do not base our decision solely on Officer Ortiz’s experience and the connection he articu-
lated between that experience and what he observed. We also rely on the fact that the transaction at issue occurred
in the nighttime hours, on the street, in a neighborhood that the police department selected for the ‘Operation Safe
Streets’ program.”

Id., at 936-937.

The Thompson decision was not without other opinions. Justice Baer authored a concurring opinion while also dissenting. He
“agree[d] with the Majority that an officer’s experience should be a relevant factor in determining probable cause, with the
extremely important caveat that ‘a court cannot simply conclude that probable cause existed based upon nothing more than the
number of years an officer has spent on the force. Rather, the officer must demonstrate a nexus between his experience and the
search, arrest, or seizure of evidence.’” Id., 985 A.2d at 943. His dissent centered upon “the ‘high-crime’ nature of the neighbor-
hood [being] “a relevant factor.” Id. “[T]he Majority clearly has given the high-crime nature of the neighborhood at issue here ‘the
sort of weight which would tip the totality scales in favor of finding probable cause,’ Dunlap, 941 A.2d 681 …, as that is the only
way to distinguish the facts of this case from those presented in Dunlap.” 985 A.2d at 943-944. 

Justice Saylor and Todd authored separate opinions in dissent. Justice Saylor was not able to meaningfully “distinguish the
circumstances in this appeal from those underlying our very recent decision in Commonwealth v. Dunlap, 596 Pa. 147, 941 A.2d
671 (2007).” 985 A.2d at 945. Justice Todd’s critique attacked her opposition’s core position.

“[W]ith today’s ruling…, the Majority, under the guise of clarifying our Court’s 2007 decision in Dunlap, supra, has
effectively overruled that case by deviating from the probable cause rubric articulated and renewed therein without
providing any rationale for its disregard of the principles of stare decisis which guide our jurisprudence. I believe this
deviation to be unwarranted and unwise, since it has the potential to result in future arrests being made, not on the
basis of objective facts but, rather, on the basis of nothing more than a subjective belief or inchoate hunch, thereby
significantly diminishing our citizenry’s vital constitutional protections.”

985 A.2d at 945.

These four decision – Lawson, Banks, Dunlap and Thompson – are, without question, a must read for resolving the present
issue. The Court has done so and comes to the obvious conclusion – the facts are most important.

It is July 15, 2012. T, 6. Around 8:30 that night, 3 City of Pittsburgh police officers are working undercover. They are in an
unmarked car parked near the intersection of Greenfield Avenue and McCaslin Street, in the Greenfield section of the City of
Pittsburgh. Douglas Butler is driving. Fellow officer Greg Woodall is “riding shotgun”10 and Frank Rosato is behind Woodall. T, 14.
Butler sees Alan DiNardo from his vantage point of “across the street”, a distance of 30 to 45 feet. T, 15, 7. He knows DiNardo from
a chance conversation Rosato and he had with DiNardo maybe “6 years ago”. T, 12.11 At times, DiNardo is pacing around the street
corner and, at other times, he is walking up and down the street. DiNardo is holding some money in his hand. T, 6. By all appear-
ances, DiNardo looked like “he was waiting for someone.” T, 7.

After maybe 10 minutes of watching DiNardo, Butler sees a “black Ford Explorer make a left” turn onto McCaslin from
Greenfield Avenue. T, 17. It parks on the wrong side of the road not far from the intersection. T, 7, 18. Its passenger side doors, if
they were to be opened, would open into the street and not the curb. T, 18. DiNardo approached the passenger side. Within
seconds, Butler drives and then parks his police vehicle right behind the car DiNardo approached. T, 8, 20, 21. Butler got out. T,
21. He began to walk towards the driver’s door area. The other officers approached DiNardo and a front seat passenger, later iden-
tified, as the accused, Edward Johnson. T, 8.

It is from Butler’s position at the rear of the truck, and looking through this tinted rear window without any illuminating source
of light from within, he says he saw “Edward Johnson retrieve [money] from [ ] DiNardo and give him a small bundle of heroin.”
T, 9. Later, Butler’s also said he say the passenger pull “the narcotics and money back [inside] ... the vehicle” when it became
apparent police were on the scene. T, 22. The narcotics mind you is small, maybe an inch in diameter. T, 23. The Court does not
believe Butler made these observations. The vehicle had a tinted rear window. T, 23. Upon approach, his concern would be with
the driver and that side of the vehicle. With 2 other officers approaching the passenger side, Butler’s attention did not need to be
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diverted to what was happening on the passenger side for he was “concerned with the driver”. T, 25.12

The Court also cannot accept as fact that Butler saw Johnson, the front seat passenger “take his left hand and toss a bundle of
heroin to the driver’s side floor near the gas pedal of the vehicle.” T, 10. The Court has no doubt that heroin was found near the
gas pedal. But, this discovery took place after both occupants of the vehicle were removed. Equally clear is that this piece of heroin
got there by Johnson discarding it. However, the credible evidence just does not show Butler saw the movement Johnson used to
discard the heroin. The precious seconds that Johnson would have discarded the heroin would have been immediately after he
supposedly pulled the money and drugs back inside the vehicle. Common sense tells us that. However, at that precise moment,
Butler is at the rear of the vehicle and his vision is obscured by the tinted window.13

Upon reaching the driver’s side of the vehicle, Butler “pulled the driver out of the vehicle”. T, 10. She was placed at the rear of
the vehicle. T, 26. Johnson, the front seat passenger, was also removed from the vehicle. His whereabouts are not clear but
presumably he was placed in a similar location. Now, that the occupants were removed from the vehicle, Butler returned to look
inside. He saw a bundle of heroin (16 packets) “on the floor by the gas pedal.” T, 27; T, 5, 6.14 He “picked it up.” T, 28. Johnson was
then arrested.

With the facts now found, the Court can apply the principles learned from our precedent and reach a conclusion. This was
a commercial transaction on a street corner between a citizen and the occupant of a car that just arrived. Lawson teaches
that “[e]very commercial transaction between citizens on a street corner when unidentified property is involved does not
give rise to probable cause for an arrest.” Contributing to this conclusion was the “bald assertion” that one of the partici-
pants was a drug user. Id., at 394-395. The government tried that same tact here. The age of the information and the lack of
updating to present day persuaded this Court not to attach any level of persuasion to the evidence about DiNardo’s history.
To that extent, our ruling is consistent with the “no weight” conclusion of Lawson. The repetitiveness is also a lesson from
Lawson. There, law enforcement observed 3 very similar transactions. Here, there was one interaction between citizens,
which makes this case more similar to Banks. The ruling in Banks was that there was no probable cause. This result was
reached even though there was evidence of flight. Flight facts are not part of this case. Nor is there evidence that Butler and
his colleagues were in Greenfield to address specific complaints or to act upon verifiable information. Also absent is any
evidence particular to the Greenfield neighborhood and its criminal legacy. Lawson, and Dunlap, both talked about the loca-
tion as being a possible factor in the matrix known as probable cause. Thompson took it one step further and found the area
where the transaction took place was a targeted area for police presence because of its history of criminality. The present
record is just not woefully inadequate on that issue it is non-existent. Also lacking is persuasive evidence on the connection
between Officer Butler’s experience and the present facts. The officer in Thompson demonstrated the necessary “nexus
between his experience and the observations he made”. The testimony proffered here was generic and lacking in the speci-
ficity that was influential to the Thompson court. See also, Commonwealth v. Dixon, supra. In conclusion, probable cause was
lacking to arrest Johnson without a warrant.

The last of these four decisions – Thompson – was published December 29, 2009. Since then, the Superior Court has referenced
that decision on several occasions. The Court will comment on some to varying degrees in order to fulfill its promise of being
thorough.15

Commonwealth v. Delvalle, 2013 Pa. Super. 244, 2013 Pa. Super. LEXIS 2646 (Pa. Super. Aug. 28, 2013)(“ Unlike the circum-
stances in Thompson and Dunlap, this sequence of events did not happen once, but instead happened four times in fewer than
twenty minutes, each transaction occurring in the same exact manner.”). 

Commonwealth v. Astillero, 39 A.3d 353,358 (Pa. Super. Jan. 31, 2012)(“ Instantly, appellee’s accomplice made three transac-
tions of currency for small objects, at night, in a high crime area known for the sale of drugs, as witnessed by a police officer with
extensive experience in narcotic sales…. Considering the factors in Thompson that resulted in a finding of probable cause, there
is more than enough here to merit a finding of reasonable suspicion.”).

Commonwealth v. Williams, 2 A.3d 611, (Pa. Super. Aug. 2, 2010), appeal denied, 2011 Pa. LEXIS 711 (Pa. Mar. 29,
2011)(From a block and a half away from defendant’s vehicle, officer saw “four individuals separately approach [defendant’s
vehicle, interact with [him] and “three [of them] placed their hands momentarily inside [his] vehicle.” This all took place in a
span of 20 minutes).

Commonwealth v. Daniels, 999 A.2d 590,597 f.n. 3 (Pa. Super. June 10, 2010)(The Court relied heavily on the trial court’s
reasoning to affirm.

“The Court is aware that, contrary to the dictates of the Pennsylvania Supreme Court in Commonwealth v Dunlap,
596 Pa. 147, 941 A.2d 671 (PA. 2007), Officer Lai did not relate how his experience and training helped him form the
belief that he had witnessed a narcotics transaction. It is for this reason that probable cause may not have been estab-
lished based solely on Lai’s testimony. However, even without further delineation as to why Lai thought what he
thought, the facts on their face would arouse the suspicions of any reasonable person. Quick, hand-to-hand transac-
tions of money for small items through a car window in a crime-friendly stretch of Philadelphia are, in the absence
of noticeably larger items such as soft pretzels, pies, roses, beverages or newspapers, commonly known to often
involve narcotics. The item or items passed here were so small that Lai couldn’t even see them as they passed from
hand to hand. The fact that the suspected buyer proceeded to rip open what he had received would only further fuel
one’s suspicions.” Trial Court Opinion, 9/3/09, at 3 n.1. See also Commonwealth v. Thompson, 604 Pa. 198, 985 A.2d
928 (2009) (discussing and disapproving of Dunlap, supra, and explaining that a police officer’s experience may be
fairly regarded as a relevant factor in determining probable cause Nevertheless, as we mention below, reasonable
suspicion ripened into probable cause.”

The fifth and final Superior Court case that deserves some mention is Commonwealth v. Dixon, 997 A.2d 368 (Pa. Super. June
15, 2010) (“Thus, pursuant to Thompson, Officer Nelson’s experience may be regarded as a relevant factor in determining proba-
ble cause, so long as there is a nexus between that experience and his decision to stop and search Dixon. Id. at 935. We find that
such a nexus has been demonstrated. Officer’s Nelson testified that his experience included twelve years on the police force,
including over 300 narcotics arrests (40 to 50 of which occurred in the high crime neighborhood in question). N.T. 10/4/06 at 6-7,
9-10. Additionally, Officer Nelson explained that over 250 times he had personally observed drug dealers engaged in the closed fist
to closed fist hand transaction that he observed Dixon and Kett perform. Id. at 9. Such testimony clearly demonstrates the type of
nexus contemplated by Thompson.”).
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In summary, our appellate courts have provided trial courts with a sufficient body of case law to resolve issues like the present.
The Court was guided by this precedent and the credibility based facts to reach its no probable cause result. A separate order
consistent with this conclusion will be entered.

BY THE COURT:
/s/Williams, J.

1 The Commonwealth’s written position confirms that this is the pertinent and only issue. Commonwealth’s Brief, pgs. 3-4 (May 1,
2013).
2 The Court compliments both counsel for their citations and their uncluttered written presentations.
3 U.S. Const. Amend. IV provides: “The right of the people to be secure in their persons, houses, papers, and effects, against unrea-
sonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

Pa. Const. Art. 1, Section 8 provides: The people shall be secure in their persons, houses, papers and possessions from unreason-
able searches and seizures, and no warrant to search any place or to seize any person or things shall issue without describing them
as nearly as may be, nor without probable cause, supported by oath or affirmation subscribed by the affiant. 
4 At the time, then Justice Castile authored a dissent. His thoughts are set forth in the following paragraph :

“The effect of the majority opinion seriously undermines the ability of law enforcement officers to battle the proliferation of
illegal drugs by giving free reign to the furtive sale of drugs on our public streets. A suspicious transaction, which includes the
exchange of money for unknown items (such items being consistent and similar in size and configuration to items used in the illicit
sale of drugs and exchanged in a manner not consistent with a normal commercial transaction), can give rise to reasonable suspi-
cion as to allow an officer to inquire and investigate. Under a totality of those circumstances, this type of suspicious transaction
combined with the seller’s flight upon the sight of a uniformed officer in broad daylight, clearly gives rise to probable cause to
seize the individual.” Id., at 755.
5 “We have never overruled Lawson, and, while the case was decided over thirty years ago, it remains viable precedent.” Dunlap,
941 A.2d at 675 f.n.2.
6 In 2007, our Supreme Court consisted of Justices Baldwin, Cappy, Saylor, Eakin, Bear, Fitzgerald and Chief Justice Castille. Only
two justices – Cappy and Castille – were part of the Court when Banks was decided.
7 The en banc Superior Court decision was 5 to 4. The make-up of the en banc panel included now Justice Todd and her newest col-
league Justice Stevens. Justice Todd voted with the minority and Justice Stevens sided with the majority.
8 In actuality, the time gap from the Dunlap decision to the allocatur grant in Thompson was a mere 8 months. The grant in
Thompson happened on August 11, 2008.
9 Since Dunlap, the make-up of the Court changed by 3. Gone were Justice Baldwin, Cappy and Fitzgerald. New members included
Justices Greenspan, McCaffery and Todd.
10 Urban Dictionary: “Earning the right to ride in the front passenger seat of someone’s car.” http://www.urbandictionary.com-
/define.php?term=riding+shotgun.
11 The next factual finding or inference the government would like the Court to make is that Butler knew that DiNardo was “addicted
to heroin”. T, 6. The Court does not make that finding. The database from which Butler tries to make that factual leap is dated – 6
years ago. There was no current evidence to confirm that desired fact. For instance, the general physical characteristics of a heroin
addict and then a comparison to DiNardo’s present characteristics may have allowed this desired fact to have been made.
12 What contributes to the Court’s credibility decision on this finite point is what the government is attempting to do. After the event,
and quite possibly, the morning of the hearing, Rosato and Woodall’s observations were communicated to Butler and Butler tried
his best to bring the unique observations of his colleagues under his umbrella of personal knowledge. That effort failed. Consistent
with this conclusion is the number of times Butler describes his testimony with “we”. See, T, 6 (“we observed a known actor…”;
“[w]e observed he had money…”; T, 8 (“we gave about a minute…”; “we drove straight…”; “we were doing is waiting…”; “we
approached the vehicle…”; “we drove up basically…”); T, 9 (“we quickly approached…”).
13 The time of this interaction is supportive of the Court’s conclusion. It is a summer evening around 830 p.m. While the sun may
still have a few more minutes of illuminating power, it’s certainly not at its brightest point. The natural light left may still allow
vehicles to drive without headlights but is not so powerful to pierce the existing tint of this car’s window.
14 The training and experience portion of this hearing lacked specifics as to this officer’s ability to identify the manner in which
heroin is packaged. Had such evidence been produced it may have been supportive of the government’s theory that the incrimi-
nating character of that small item was immediately apparent. The government, the party with the burden of proving the interac-
tion with a citizen was consistent with the constitution advances no position that some other exception to the warrant requirement
has application. T, 32 (“Q: [S]o it’s right there in plain view? A: That’s correct.”). The government has limited itself to one argu-
ment – there was probable cause to arrest.
15 The following decisions cite Thompson for something other than a street level transaction and probable cause determination:
Commonwealth v. Rushing, 2013 PA Super 162; 2013 Pa. Super. LEXIS 1605 (Pa. Super. June 28, 2013); Commonwealth v. Whitlock,
69 A.3d 635,641 f.n. 7 (Pa. Super. May 3, 2013)(affirming colleague J. Mariani)(Thompson and Dunlap referenced and discussed, as
was Lawson, but it was not a street level transaction case as “no such transaction was observed.”); Commonwealth v. Waddell, 61
A.3d 196 (Pa. Super. Nov. 21, 2012); Commonwealth v. Joseph, 34 A.3d 855 (Pa. Super. Dec. 20, 2011); Commonwealth v. Gary, 29
A.3d 804 (Pa. Super. Sept. 27, 2011), appeal granted, 2012 Pa. LEXIS 1095 (Pa. May 14, 2012)(on unrelated issue); Commonwealth
v. Galendez, 27 A.3d 1042 (Pa. Super. Aug. 24, 2011); Commonwealth v. Shabazz, 18 A.3d 1217 (Pa. Super. April 18, 2011);
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Commonwealth of Pennsylvania v.
Travis Shane Bruno

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Increased Sex Offender Registration

No. CC 2010-17061. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 30, 2013.

OPINION
On September 13, 2011, Appellant, Travis Shane Bruno, pled guilty to one count of Unlawful Contact with a Minor (F-3) and one

count of Criminal Solicitation (F-3).1 In exchange for his plea, the Commonwealth withdrew one count each of Promoting Prostitution,
Corruption of Minors and Harassment.2 On December 5, 2011, pursuant to the plea agreement and after reviewing the Pre-Sentence
Report, this Court sentenced Appellant to a sentence well below mitigated range of eleven and a half to twenty-three months inter-
mediate punishment at Count One, Unlawful Contact with a Minor, with five years probation to run consecutively and subject to
Special Conditions.3 Additionally, Appellant was required to register for ten years through Megan’s Law (hereinafter Megan’s Law
II).4 At Count Three, Criminal Solicitation, this Court sentenced Appellant to five years probation concurrent with Count One.

At a Gagnon II hearing, this Court found Appellant to have violated probation, inter alia, by failing to register as a sexual offender
in a timely manner and by having his ex-girlfriend’s minor child in his home. As a result, on February 19, 2013, Appellant was
resentenced as follows: at Count One, Unlawful Contact with a Minor, this Court sentenced Appellant to forty to eighty months
incarceration; and at Count Three, Criminal Solicitation, a consecutive period of five years probation with Charge Specific
Conditions of Probation, and a registration requirement of twenty-five years under the Sex Offender Registration and Notification
Act (SORNA)5. Appellant’s Post-Sentence Motion was denied on March 1, 2013. Appellant filed a Notice of Appeal on March 8, 2013
and a Concise Statement of Errors Complained of on Appeal on June 25, 2013.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts two claims: (1) that the sentence imposed by this

Court at the Probation Violation Hearing was manifestly excessive and an abuse of the Sentencing Court’s discretion; and (2) that the
imposition of an increased period of registration, under the newly enacted SORNA, at the Probation Violation Hearing was a violation
of Appellant’s plea agreement and Appellant’s right to due process under both the United States and Pennsylvania Constitutions.

DISCUSSION
Appellant argues that his sentence is manifestly excessive when compared to his initial sentence, because his probation viola-

tion was technical and did not involve a new criminal offense. This issue presents a challenge to the discretionary aspects of his
sentence rather than its legality, and therefore, is not an appeal of right. Commonwealth v. Brown, 741 A.2d 726, 734 (Pa.Super.
1999). Appellant must demonstrate that there is a “substantial question” that the sentence is inappropriate. 42 PS § 9781(b); Brown,
741 A.2d at 734. On appeal from a probation revocation proceeding, a substantial question is presented when a sentence of total
confinement, in excess of the original sentence, is imposed as a result of a technical violation of probation. Commonwealth v.
Sierra, 752 A.2d 910, 913 (Pa.Super. 2000). Such a sentence must be examined in light of 42 PS § 9771(c):

(c) Limitation on sentence of total confinement.--The court shall not impose a sentence of total confinement upon revoca-
tion unless it finds that:

(1) the defendant has been convicted of another crime; or
(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or
(3) such a sentence is essential to vindicate the authority of the court.

42 PS § 9771(c). Furthermore,

The Commonwealth establishes a probation violation meriting revocation when it shows, by a preponderance of the
evidence, that the probationer’s conduct violated the terms and conditions of his probation and that probation has proven
an ineffective rehabilitation tool incapable of deterring probationer from future antisocial conduct.

Commonwealth v. Perreault, 930 A.2d 553, 558 (Pa.Super. 2007).

This Court concluded that the sentence of intermediate punishment was ineffective in rehabilitating Appellant. More specifi-
cally, the Court found Appellant’s argument at the Probation Violation Hearing, that he did not understand the registration require-
ments or realize that he could not be around children, unconvincing. (Probation Violation Hearing Transcript, hereinafter PT at 3)
At his initial sentencing, Appellant stated that he had reviewed the Megan’s Law colloquy and Special Charge Specific Conditions
of Probation with trial counsel prior to signing both forms. This Court then conducted a verbal colloquy, wherein Appellant again
indicated his awareness of the terms of his probation. (Guilty Plea Transcript, hereinafter GT at 12-16)

Further, Appellant, at his Probation Violation Hearing, admitted that he had read, signed, and reviewed with the Court, both
forms. (PT 5-6) Appellant failed to register with Megan’s Law until after “probation told him again on December 19, 2012 and he
tested positive for opiates, cocaine, and marijuana on the day that the house arrest bracelet was placed on his ankle.” (PT 6-7)
Furthermore, and of great concern to this Court given the underlying offense, Appellant was discovered by his probation officer
with a minor child in his home. All of these violations occurred within a month of his plea and sentencing. It was not unreasonable
for the Court to conclude, based on Appellant’s failure to comply with registration requirements and his charge specific conditions
of probation, that an intermediate punishment sentence would not serve his or the community’s needs. In addition, especially in
light of Appellant’s prior criminal history, his disregard of several critical supervision conditions immediately after being placed
under supervision warrants a sanction to vindicate the authority of the Court. Having found that Appellant’s conduct indicates a
likelihood that Appellant will continue to commit crime, and further having found a need to vindicate the authority of the Court,
this Court determined a sentence of total confinement to be necessary.

The imposition of a new sentence following the revocation of probation “is vested within the sound discretion of the trial court,
which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa.Super.
1996). The sentencing court has not abused its discretion “unless the record discloses that the judgment exercised was manifestly
unreasonable, or the result of partiality, prejudice, bias or ill-will.” Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). After
revocation of probation, “the sentencing alternatives available to the Court shall be the same as were available at the time of
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initial sentencing.” 42 PS § 9771(b); see also Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa.Super. 1996). “It is well settled that
upon revocation of probation, a court possesses the same sentencing alternatives that it had at the time of the initial sentencing.”
Id. This Court gave careful consideration to all relevant factors in sentencing Appellant, including the presentence report, terms
of the plea agreement, sentencing guidelines, Appellant’s probation violations, and the reasons for those violations. The
Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors….
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
This Court did not abuse its discretion in sentencing Appellant to a forty to eighty month period of incarceration. Appellant was

serving an intermediate punishment sentence for Unlawful Contact with a Minor and Criminal Solicitation when his probation was
revoked for technical violations. This Court was concerned about Appellant’s inability to be supervised safely in the community
due to his rapid violation of multiple supervision conditions, specifically: failing to register, testing positive for three illegal
substances (opiates, cocaine and marijuana), and having a minor in his home when the probation officer made his field visit.
Appellant failed to take responsibility for his probation violations and was unable to make any assurances to the Court that he
would comply with probation requirements in the future. Instead, Appellant chose to deflect blame, specifically stating: “I let her
[Appellant’s ex-girlfriend] come and get her stuff, you know what I mean? House arrest is right there behind her, you know. She
turned me in. She wanted to do it. She knew I was on [probation]” as his reason for violating probation by having his ex-girlfriend’s
minor child in his house. (PT 6) Also, Appellant argued that the reason he did not register for Megan’s Law was because “he lost
contact with her [his probation officer].” (PT 6) It was well within the Court’s discretion to find these statements to be both
dishonest and unpersuasive. In light of these reasons, the Court properly sentenced Appellant to a period of total confinement of
forty to eight months incarceration, a sentence well within the standard range of the guidelines given Appellant’s five Prior Record
Score and Repeat Felony Offender (RFEL) status.

Next, Appellant claims that the imposition of an increased period of Megan’s Law registration, under SORNA, at the Probation
Violation Hearing was a violation of his plea agreement and right to due process under both the United States and Pennsylvania
Constitutions. Appellant argues that he is entitled to the benefit of his initial plea bargain or should be permitted to withdraw his
plea. “Once a guilty plea has been entered and sentence imposed, the plea may be withdrawn only upon a showing of manifest
injustice which may be established if the plea was not voluntarily or knowingly entered.” Commonwealth v. Brown, 680 A.2d 884,
887 (Pa.Super. 1996).

During his original plea colloquy, Appellant was advised by his attorney and the Court that he would be subject to a ten-year
registration requirement under Megan’s Law II. (Sentencing Transcript, hereinafter ST at 3, 6) However, when Appellant was
resentenced at his Probation Violation hearing, Megan’s law registration requirements had been amended, and the amended
version required Appellant to register for twenty-five years as SORNA6 was made retroactive by the Pennsylvania Legislature.7

Retroactivity of earlier amendments to sex offender registration has been upheld by the Court. See Commonwealth v. Ackley, 58
A.3d 1284, 1287 (Pa.Super. 2012). While Appellant’s offense occurred prior to the effective date of SORNA, Appellant was resen-
tenced subsequent to the effective date of SORNA, therefore, Appellant is subject to the twenty-five year registration requirement
under SORNA. Commonwealth v. Fleming, 801 A.2d 1234, 1241 (Pa.Super. 2002). (Under analogous circumstances Appellant was
subject to lifetime registration requirement under Megan’s Law II even though the offense to which Appellant pled nolo contendere
occurred prior to the effective date of Megan’s Law II).

Further, Appellant is not entitled to withdraw his guilty plea because the registration period, whether it be for ten years or twenty-
five years, is not punitive in nature. Commonwealth v. Williams, 832 A.2d 962, 984 (Pa. 2003). In Williams, the Court concluded that
the registration, notification and counseling requirements do not constitute criminal punishment for constitutional purposes. Id.
Because the registration requirement of Megan’s Law II does not constitute criminal punishment, it cannot be considered to have
a definite, immediate, or largely automatic effect on Appellant’s punishment. Commonwealth v. Leidig, 850 A.2d 743, 747 (Pa.
Super. 2004). The Appellate Courts of the Commonwealth consistently have held that a defendant’s lack of knowledge of collateral
consequences to the entry of a guilty plea “does not undermine the validity of the plea.” See Commonwealth v. Abraham, 62 A.3d 343,
350 (Pa. 2012); Fleming, 801 A.2d at 1240; Brown, 680 A.2d at 887. See also Commonwealth v. Duffey, 639 A.2d 1174, 1176 (Pa. 1994).

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Respectively: 18 P.S. § 6318(3) and 18 P.S. § 902(a).
2 18 P.S. § 5902(b) (3); 18 P.S. § 6301(a) (1); 18 P.S. § 2709(a) (4).
3 Appellant’s Special Conditions were: no contact with children under the age of eighteen unless approved by the probation/parole
officer and in the presence of a responsible adult who is aware of the nature of the offender’s current offense, criminal background,
and who has been approved by the probation officer; no contact with the victim without prior written consent of the probation
officer; and no employment or participation in any volunteer activity that involves contact with children, except under circum-
stances approved in advance and in writing by the supervising probation/parole officer.
4 42 P.S. § 9795.1.
5 SORNA became effective on December 20, 2012 and requires individuals to register as sex offenders for a specified amount of
time if convicted of a certain tier of offenses. 42 P.S. § 9799.14 (c)(18). The charge which triggered the registration requirement in
Appellant’s case was Count Three, Criminal Solicitation. Id.
6 42 P.S. § 9799.15 (a)(2).
7 42 P.S. § 9799.13 (1).
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Commonwealth of Pennsylvania v.
Jarrell Saunders

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Manifest Injustice

No. CC 200414063. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 24, 2013.

OPINION
Appellant, Jarrell Saunders, appeals this Court’s November 13, 2012 sentence, which was imposed following this Court’s find-

ing Appellant to have violated the terms of his probation. Appellant originally was sentenced on October 17, 2005 for Carrying a
Firearm Without a License to three years of probation. Appellant violated probation as a result of subsequent guilty pleas at three
separate petitions, to charges including Possession with Intent to Deliver (PWID), Possession of Firearm Prohibited and Criminal
Conspiracy.1

Following a violation hearing on October 9, 2012, this Court found that Appellant violated the terms of his probation based on
the three new criminal convictions. This Court sentenced Appellant to one to two years incarceration consecutive to his sentences
on the new charges with a consecutive three year period of probation. Appellant was represented by the Office of the Public
Defender at this violation hearing. At the conclusion of the hearing, after being resentenced, Appellant indicated that he had
retained private counsel who was not present. The Public Defender then indicated that he had twice discussed with Appellant
whether he wanted the Public Defender to represent him at his violation hearing and Appellant had consistently answered in the
affirmative. Nevertheless, this Court revoked its sentence and continued the matter to November 13, 2012. On that date, this Court
again found that Appellant violated the terms of his probation based on the new criminal convictions. This Court revoked proba-
tion and resentenced Appellant to a sentence of two to six years incarceration.

Appellant filed a Notice of Appeal on November 30, 2012 and, after several extensions to obtain the necessary transcripts, a
Concise Statement of Matters Complained of on Appeal on September 12, 2013.

ERRORS COMPLAINED OF ON APPEAL
Appellant raises on appeal that the sentence imposed was manifestly excessive, unreasonable, and an abuse of discretion in that

the sentence did not adequately reflect the nature of the underlying offenses, the impact on the community or the rehabilitative
needs of Appellant. (Concise Statement of Matters Complained of on Appeal at 4) Appellant alleges that the Court failed to consider
factors such as his age and substance abuse issues, and asserts that because he received a greater sentence at his second sentencing
hearing, the Court impermissibly focused on retribution and not rehabilitation. Id.

DISCUSSION
Before addressing the substantive issue, Appellant must raise a substantial question that his sentence is not appropriate under

the Sentencing Code. 42 PS § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). A bald claim of excessiveness
is not a substantial question. Commonwealth v. Titus, 816 A.2d 251, 255-56 (Pa.Super. 2003).

Appellant essentially argues that his sentence is manifestly unjust because the Court failed to give appropriate weight to numerous
factors suggested by Appellant, specifically his age and substance abuse issues.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise
a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012
(1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight
accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629
A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant’s allegations of error, that this Court failed to
consider both the nature and characteristics of the crime and the defendant, as well as the rehabilitative needs of Appellant, has
not established a substantial question for appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different conclu-
sion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

The imposition of a new sentence following the revocation of probation “is vested within the sound discretion of the trial court,
which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa.Super.
1996). The sentencing court has not abused its discretion “unless the record discloses that the judgment exercised was manifestly
unreasonable, or the result of partiality, prejudice, bias or ill-will.” Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). After
revocation of probation, “the sentencing alternatives available to the Court shall be the same as were available at the time of
initial sentencing.” 42 PS § 9771(b); see also Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa.Super. 1996). “It is well settled that
upon revocation of probation, a court possesses the same sentencing alternatives that it had at the time of the initial sentencing.”
Id.

This Court gave careful consideration to all relevant factors in sentencing Appellant, including the presentence report, sentencing
guidelines, Appellant’s probation violations, and the Court’s observations of Appellant’s behavior and demeanor in the Courtroom.
The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors….
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

This Court considered the repeat gun offense to be very concerning, as well as what was described at the violation hearing as
poor supervision during the course of probation. This Court also considered Appellant’s behavior at the October 9, 2012 hearing,
which deteriorated rapidly after Appellant did not receive the sentence that he wanted. Appellant, a system-savvy2 veteran of
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numerous criminal proceedings, clearly knew before the hearing of his right to have retained counsel represent him, went
forward instead with the public defender to test the sentence and used private counsel as his backup plan when unhappy with
the outcome. Given Appellant’s longstanding inability or unwillingness to comply with the reasonable rules of society, combined
with this Court’s duty to protect the community, this Court determined that a sentence of two to six years incarceration would
allow the State Parole Board to determine when his rehabilitative goals have been met. This sentence was reasonable and appro-
priate and not an abuse of discretion.

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 A fourth, non-attributable conviction in Somerset County also involved drugs and a gun.
2 As an example of the scope of Appellant’s knowledge and understanding of the criminal justice system, Appellant requested to
appear at his violation hearing by teleconference so that he could continue to accrue credit time towards his release.
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Commonwealth of Pennsylvania v. Joshua Thomas Wright
Criminal Appeal—Commonwealth Appeal—Suppression—Homicide—Plain View Doctrine

No. CC 10466-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—August 26, 2013.

OPINION
Commonwealth of Pennsylvania (“Commonwealth”) appeals from this Court’s April 16, 2013 Order of Court granting Joshua

Wright’s (“Defendant”) Omnibus Pretrial Motion to Suppress a cellular telephone.
On July 2, 2012, Defendant was charged with two counts of criminal homicide, one count of burglary, and one count of posses-

sion of a prohibited firearm stemming from the July 1, 2012 shooting deaths of Da’Shawna Gibson, Defendant’s ex-girlfriend and
mother of his child, and Michael Black, Gibson’s supposed new paramour. Defendant filed a Motion to Suppress on January 25,
2013, and a suppression hearing was held on April 5, 2013. On April 16, 2013, this Court granted Defendant’s Motion to Suppress.
On May 1, 2013, the Commonwealth filed a Motion to Reconsider, which was denied via Order of Court dated May 13, 2013. On
May 15, 2013, the Commonwealth filed the instant appeal. On June 7, 2013, the Commonwealth timely filed their Statement of
Matters Complained of on Appeal, raising the following allegations of error:

1) Did the trial court err in rejecting testimony of two Allegheny County police homicide detectives, who both stated that
the cell phone they seized was found in the appellee’s shorts, and instead accepting that of the appellee’s mother, who said
it was on the nightstand?

2) And, even if it is accepted that the phone was on the nightstand, did the court err in ruling that the detectives were not
able to seize it under the plain view doctrine, given that the incriminating nature of the phone was readily apparent to
the officers?

The following are the facts as found by this Court following the Suppression Hearing: The shooting deaths of Gibson and
Black were brought to the attention of the Wilkinsburg Police Department by Brandy Clark (“Clark”), who was present in the
home at the time of the incident. (T. pp. 13.14). Clark relayed a few different versions of the events of the night in question, how-
ever ultimately she convinced the officers to enter and search the premises, where they discovered the bodies of Gibson and
Black in an upstairs bedroom. (T. pp. 13-14). Based upon Clark’s observations and identification of Defendant as the shooter, an
arrest warrant for the Defendant was issued. The police executed the arrest warrant at approximately 2:20 a.m. at Defendant’s
mother’s residence.

Upon arrest, Defendant was found in bed wearing only a pair of underwear. (T. p. 11). Defendant was then handcuffed and,
given his state of undress, the arresting police officers assisted him in getting clothed. (T. p. 11). They chose and placed upon him
a pair of khaki shorts. (T. p. 11). The two officers testified that they had found the Defendant’s cellular telephone in the pocket of
the shorts after they were placed upon him, and as such, the cellular telephone was seized incident to arrest. (T. p. 11). This Court
did not find as credible testimony that the officers gave a double homicide suspect an article of clothing to wear with something
as weighty as a cell phone in the pockets. This action would be contrary to the safety of the officers, as the clothing could have
contained a gun or other small weapon, and contrary to police policy. Defendant’s mother, who was present during the arrest
testified that the cellular telephone was located “in the front of the television on the nightstand on the left side” next to Defendant’s
bed. (T. p. 67). This Court found as credible Defendant’s mother’s testimony. Based upon the testimony presented at the suppres-
sion hearing, this Court concluded that the cellular telephone was situated on the nightstand next to the bed, and not seized inci-
dent to arrest or within Defendant’s immediate control, and as such, the seizure was impermissible.

The Commonwealth’s first allegation of error is that this Court erred in accepting the testimony of Defendant’s mother and
rejecting the testimony of two police officers. It is axiomatic that the testimony of police officers is to be given the same credibility
considerations as any other witness. The Pennsylvania Supreme Court in Commonwealth v. Gay, 489 Pa. 17 (1980), affirmed the
following jury instruction as being the appropriate recitation of the law:

When police officers testify … you should consider them as fallible human beings, and, therefore they make mistakes.
Their testimony, therefore, is not necessarily entitled to any greater or certainly to any lesser weight than the testimony
of other witnesses merely because they are policemen and officers of the law.

Gay, 489 Pa. at 23. This Court, while sitting as fact-finder in a suppression hearing, is free to make credibility determinations as
to any witness and to accept some, all, or none of the testimony presented. See, Commonwealth v. Elmobdy, 823 A.2d 180 (Pa.Super.
2003). Here, there was a direct conflict in the testimony of the police officers and Defendant’s mother in the location of the cellular
telephone in question. This Court, after hearing all of the evidence, found that the credibility of the police officers was called into
question as to the location of the cellular telephone. Therefore, this Court concluded that the cellular telephone was not located in
the shorts placed upon the Defendant by the police officer, but was located on the night stand.

The Commonwealth’s second allegation of error is that this Court erred in ruling that the detectives were not able to seize
the cellular telephone under the plain view doctrine. The Commonwealth asserts that the plain view doctrine should apply if the
cellular telephone was on the nightstand, as it supposes that the incriminating nature of the cellular telephone was “readily
apparent to the officers.” According to the United States Supreme Court, warrantless searches and seizures are per se unrea-
sonable. Arizona v. Gant, 556 U.S. 332, 338 (2009). A warrant is required to for police officers to search or seize evidence. See
e.g., Commonwealth. v. Harvard, 64 A.3d 690, 698 (Pa.Super. 2013). Without a warrant, evidence may be confiscated under the
plain view doctrine if:

1) police did not violate the Fourth Amendment during the course of their arrival at the location where they viewed the
item in question; 2) the item was not obscured and could be seen plainly from that location; 3) the incriminating nature
of the item was readily apparent; and 4) police had the lawful right to access the item.

Id. (quoting Commonwealth. v. Anderson, 40 A.3d 1245, 1248 (Pa.Super.2012).

Here, the homicide detectives did not violate the Fourth Amendment in arriving at the Defendant’s mother’s home because they
had previously obtained a valid arrest warrant from a District Justice at Pittsburgh Municipal Court. (T. p. 29). Additionally, the
Defendant’s mother voluntarily led the police officers to the room in which the Defendant was sleeping. Upon entering the
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Defendant’s room, this Court determined from the testimony and logical police procedure that the cellular telephone was sitting
atop the far nightstand, and as such, was in plain view. However, the incriminating nature of the cellular telephone is not readily
apparent; Pennsylvania’s standard in this regard is to prevent destruction of evidence or to obtain contraband. Neither of these
rationales applies to seizing a cellular telephone without a warrant.

The police officers involved testified that cellular telephones often produce relevant evidence for solving crimes. While this may
be true, it does not meet the legal standard set forth by the plain view doctrine. See e.g. Commonwealth v. Ellis, 662 A.2d 1043,
1049 (Pa. 1995) (declaring that the item must be contraband or “immediately apparent to the viewer that the object observed is
incriminating evidence,” such as a screw driver when the subject of the investigation is a burglary). Contraband, by definition, is
an item that is prohibited from being possessed or produced. CONTRABAND, Black’s Law Dictionary (9th ed. 2009). Thus, while
a cellular telephone may hold relevant data to crimes committed, it certainly would not be classified as contraband, nor would it
be analogous to a screwdriver seen in plain view while investigating a suspect for burglary. In addition, a cellular telephone is not
the type of evidence that is likely to be destroyed so as to necessitate immediate seizure.

For the foregoing reasons, this Court’s Order granting Defendant Joshua Wright’s Omnibus Pretrial Motion to Suppress should
be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v. Scott Clark
Criminal Appeal—Homicide—PCRA—Ineffective Assistance of Counsel—Failure to Call a Witness

No. CC 200712794. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—August 20, 2013.

OPINION
On July 31, 2007, defendant was charged at CC: 200712794 with Count One (1) Criminal Homicide, 18 Pa.C.S.A. §2501 (a); Count

Two (2) Carrying Firearm Without a License, 18 Pa.C.S.A. §6106; and, Count Three (3) Person Not to Possess a Firearm, 18
Pa.C.S.A. §61 05(a)(1) and (c). The Honorable John Reilly held a non-jury trial and on February 6, 2009, found the defendant guilty
of Criminal Homicide and Carrying a Firearm Without a License. The Commonwealth had nolle prossed the charge of Person Not
to Possess a Firearm. On April 30, 2009, the defendant was sentenced to life imprisonment at Count 1 and a concurrent 3 - 6 years
at Count 2. On May 11, 2009, Counsel Eric Jobe filed Post-Sentence Motions raising two issues. A hearing was held on June 18,
2009, on the Motion and witnesses Thomas Farrell, Esq, Lonnie Bivins, and Kellin McBryde appeared. The Commonwealth filed
its Brief in Opposition on August 25, 2009, and on October 26, 2009, Judge Reilly filed an Opinion and Order of Court* denying Post
Sentence Motions. The defendant filed an appeal to the Superior Court (1996 WDA 2009) which judgment was affirmed by the
Superior Court on October 3, 2011 (without prejudice to raise the ineffective assistance of counsel claim at a later time).
Subsequently, defendant filed a Pro Se PCRA which was assigned to this court for the PCRA proceedings. This court assigned
Attorney Robert Carey to represent defendant and Mr. Carey filed an Amended PCRA Petition raising ineffective assistance claims
for failure to call witnesses Bivens, McBryde and Hollomon. Soon thereafter, Hollomon advised he would not appear and a Second
Amended PCRA Petition was filed on March 15, 2013. A hearing was not held because Judge Reilly had previously held a hearing
eliciting the testimony required. On April 17, 2013, the Commonwealth filed its Answer to the Second Amended PCRA Petition and
on July 8, 2013, this court dismissed the petition denying relief. Defendant has filed a timely appeal.

In his Concise Statement of Errors Complained of on Appeal, defendant raises two issues which will be addressed seriatim. The
first issue:

a) Whether the lower court erred in finding trial counsel effective when he failed to present testimony from two available
witnesses who would have testified that the defendant was not the shooter?

Defendant claims that trial counsel was ineffective. The standard for proving ineffective assistance of counsel is well settled by
the Pennsylvania Supreme Court:

In order for a defendant to obtain relief based on ineffective assistance of counsel, the defendant must show: (1) that the
underlying claim is of arguable merit; (2) that counsel had no reasonable basis designed to effectuate the defendant’s
interest for the act or omission in question and; (3) that counsel’s ineffectiveness actually prejudiced the defendant.

Commonwealth v. Daniels, 947 A.2d 795 (Pa. Super. 2008), citing Commonwealth v. Begley, 780 A.2d 605 (Pa. 2001).

To prevail on a claim of trial counsel’s ineffectiveness for failure to call a witness, the defendant must show: (1) that the
witness existed; (2) that the witness was available; (3) that counsel was informed of the existence of the witness or should have
known of the witness’s existence; (4) that the witness was prepared to cooperate and would have testified on appellant’s behalf;
and (5) that the absence of the testimony prejudiced appellant. See Commonwealth v. Pursell, 724 A.2d 293, 306 (Pa. 1999), cert.
denied, 528 U.S. 975 (1999). Thus, trial counsel will not be found ineffective for failing to investigate or call a witness unless there
is some showing by the appellant that the witness’s testimony would have been helpful to the defense. See Commonwealth v. Brown,
767 A.2d 576, 582 (Pa. Super. 2001). “A failure to call a witness is not per se ineffective assistance of counsel for such decision
usually involves matters of trial strategy.” Id.

This claim involves trial counsel’s decision not to call Bivins and McBryde. The previous claims raised as to Holloman and
Gilmore are not at issue in this appeal.

At the June 18, 2009, hearing held by Judge Reilly, Attorney Thomas Farrell testified as to his reasons and strategy for not
calling certain witness. He specifically testified that McBryde1 was immediately asking about the penalties for perjury (Post-
Sentence Motion Transcript of 6/18/09, hereinafter “6/18/09” at p. 11-12) and Mr. Farrell was concerned about credibility and
consistency of McBryde’s possible testimony (6/18/09, p. 12-15). Mr. Farrell testified that he did not believe that McBryde’s tes-
timony would have been helpful, in fact, he believed that the negatives outweighed the positives for the case. (6/18/09, p. 24). It
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appears from the record that Judge Reilly reasonably believed that the trial strategy was best served by not calling McBryde as
a witness. As such, trial counsel’s failure to call McBryde as a witness was a part of a reasonable trial strategy and not ineffec-
tive assistance of counsel.

Mr. Farrell further testified that Bivins was not available. The Commonwealth had attempted to subpoena Bivins and was unable
to locate him. Failure to call an unavailable witness is not ineffective assistance of counsel.

In his second issue, defendant raises the questions as follows:

b) Whether the lower court’s credibility determinations were supported by the record when the testimony established counsel
knew that Lonnie Bivins and Kellin McBryde were available and willing to testify that the defendant was not the shooter?

In his Opinion and Order of Court denying Post Sentence Motions, Judge Reilly specifically addresses the testimony of trial
counsel and his credibility determinations as it pertained to witnesses Bivins and McBryde. The PCRA Court is in complete agree-
ment with these determinations and relies upon the Opinion of Judge Reilly to convey his reasoning. (Reilly Opinion of October
26, 2009, attached hereto.)*

Based upon the foregoing, this appeal has no merit.

August 20, 2013

1 The transcript reflects that Attorney Farrell calls him “Bivins” at the beginning. However, upon reading, it is apparent Attorney
Farrell meant McBryde as there is specific discussion about Bivins that follows. See 6/18/09, p. 16.

*Commonwealth of Pennsylvania v. Scott Clark
No. CC 200712794. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Reilly, Jr., S.J.—October 26, 2009.

OPINION AND ORDER OF COURT DENYING POST SENTENCE MOTIONS
The defendant, Scott Clark, was found guilty in a non-jury trial of first-degree murder and carrying a firearm without a license.

On April 30, 2009, the defendant was sentenced to a term of life imprisonment for the first-degree murder conviction, and three to
six years for the firearms violation. The defendant has filed post-sentence motions seeking judgment of acquittal or a new trial,
challenging the weight of the evidence and ineffective assistance of counsel. On June 18, 2009 a hearing was conducted with regard
to the ineffective assistance of trial counsel claims.

At trial the Commonwealth presented various witnesses and evidence of the events prior to and subsequent to the incident,
investigative witnesses, and various expert witnesses. The defendant presented evidence through the testimony of a witness of
the incident. The incident in question occurred on July 27, 2007, at approximately 6:00 PM on Perrysville Avenue in the north
side area of the city of Pittsburgh. The victim was observed being chased by an individual who initially shot the victim during
the chase, and subsequently stood over him in the middle of the street and fired additional gunshots. The victim did not survive
the attack.

In a non-jury trial the court acts as the fact finder where there is conflicting evidence. Commonwealth v. Hart, 501 Pa. 174,
460 A.2d 745 (1983). Additionally, the fact finder viewing the witnesses makes credibility determinations with regard to their tes-
timony. As the fact finder, the trial court is free to believe all, some, or none of the evidence presented. Commonwealth v. Miller,
555 Pa. 354, 724 A.2d 895, certiorari denied, Miller v. Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d 204 (1999). Because
the Commonwealth does not have to establish guilt to a mathematical certainty, they may rely wholly on circumstantial evidence.
Commonwealth v. Cichy, 227 Pa.Super. 480, 323 A.2d 817 (1974). In this case, the court acting as the fact finder, found from the
testimony along with the reasonable inferences to be drawn therefrom, that the defendant had shot the victim to death on July
27, 2007.

This court in rendering the guilty verdict on February 6, 2009, references primarily the persuasive evidence in which the
court reached its determination. At trial Raymond Gray testified that he and the defendant were driving around and ended up
on Perrysville Avenue. He stated that they had seen three men that the defendant had stated he had a problem with. The defen-
dant then asked the driver, Gray, to turn onto an oncoming street and asked the driver to let him out. As the defendant exits the
vehicle, Gray observes him pulling out something, which he believes to be a silky hat or mask, and also notices the handle of a
gun protruding from the defendant’s pocket. He sees three individuals running with the defendant running behind them. Shortly
thereafter there are various gunshots heard. The defendant returns to the vehicle and is out of breath, and as he enters the car
he says “go-go”. Subsequently, defendant stated “that’s how it’s supposed to be done”, referring to what had occurred. The court
as fact finder further concluded that corroborative testimony of other eyewitnesses aided in dispelling any reasonable doubt
that it was the defendant who was the shooter in this incident. The eyewitnesses to the shooting testified that after the victim
had been initially shot the shooter stood over the victim and fired additional shots. As such, the defendant was found guilty of
first-degree murder.

The defendant in his post-sentence motions challenges the weight of the evidence. When reviewing a challenge to the weight of the
evidence, the verdict may only be reversed when it is so contrary to the evidence, as to shock one’s sense of justice. Commonwealth
v. Davidson, 860 A.2d 575, (Pa.Super.2004), appeal granted in part 582 Pa. 356, 871 A.2d 185, affirmed 938 A.2d 198. Given the
evidence presented, the verdict derived therefrom does not shock the judicial conscience as required for the relief requested.

The defendant also asserts in his post-sentence motions that trial counsel was ineffective for failing to call and present partic-
ular witnesses. In order to establish that trial counsel was ineffective for failing to present witnesses, it must establish: 1) the
witnesses existed; 2) the witnesses were available; 3) that counsel was informed of the existence of the witnesses or should have
known of the witnesses’ existence; 4) that the witnesses were available and prepared to cooperate and would have testified on
Appellant’s behalf; and 5) the absence of the testimony prejudiced the Appellant. Commonwealth v. Gonzalez, 415 Pa.Super. 65,
608 A.2d 528 (1992).

On June 18, 2009 a hearing was conducted on the ineffective assistance of trial counsel claims. The defendant had asserted that
he had requested that trial counsel call as witnesses Lonnie Bivins and Mr. McBryde. At this hearing, trial counsel testified that
he spoke with Mr. McBryde in the hall during the trial. It is clear from the testimony of attorney Farrell he made a trial decision
as he believed that this witness’ negatives outweigh any positive. As such, his decision appears to be reasonably designed to effec-
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tuate his client’s interests. Commonwealth ex rel. Washington v. Maroney, 427 Pa. 599, 235 A.2d 349 (1967).
With regard to the other witness, Lonnie Bivins, it appears from his testimony that the witness was not available to testify and

as he testified at the post sentence motion hearing, he had other legal problems he was dealing with at the time which were more
important. The Commonwealth had attempted to subpoena this witness as they had compelled him to appear at a prior trial date
(and notified him of the new trial date). Additionally, it can be noted that closing arguments were postponed to accommodate this
witness, who ultimately never appeared. Accordingly, the Court enters the following order.

ORDER
AND NOW, to-wit, this 26th day of October, 2009, is hereby ORDERED and DECREED that the Defendant’s Motions for Post-

Sentence relief are DENIED
BY THE COURT:
/s/Reilly, Jr., S.J.

Commonwealth of Pennsylvania v. Gregory Hughes
Criminal Appeal—Guilty Plea—Possession/PWID—Anders Brief

No. CC 201005836. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—September 16, 2013.

OPINION
On July 9, 2012, the appellant, Gregory Hughes, (hereinafter referred to as “Hughes”) plead guilty to the charges of possession

with intent to deliver a controlled substance, possession of a controlled substance and drug paraphernalia, pursuant to a plea agree-
ment which provided that he would be sentenced to a period of probation of five years, twelve months of which would be served
through the Intermediate Punishment Program and he would be subject to random drug screening. On July 19, 2012, Hughes filed
a pro se motion to withdraw his pleas of guilty and his trial counsel filed a motion to stay the imposition of his sentence. An addi-
tional motion was filed requesting additional time to file a response to Hughes’ motion and his trial counsel declined to represent
him in connection with his post-sentence motions. New counsel was appointed for Hughes and a hearing was held on his motions
on December 3, 2013, following which hearing his motions were denied.

On January 3, 2013, a notice of appeal was filed and on February 11, 2013, this Court directed Hughes to file a concise state-
ment of matters complained of on appeal. On March 1, 2013, Hughes’ appointed counsel filed a notice of intent to file an
Anders/McClendon Brief. As of the date of this Opinion no such brief has been filed nor has a concise statement of matters
complained of on appeal ever been filed.

In Commonwealth v. Lord, 553 Pa. 415, 719 A.2d 306 (1998), the Pennsylvania Supreme Court mandated that an appellant must
comply with a Trial Court’s Order to file a concise statement of matters complained of on appeal pursuant to Pennsylvania Rule of
Appellate Procedure 1925(b) in order to preserve their claims for appellate review. In Commonwealth v. Castillo, 585 Pa. 395, 888
A.2d 775 (2005), the Supreme Court reaffirmed its holding in Lord, supra., declaring that the failure to file a concise statement of
matters complained of on appeal after an Order has been served upon an appellant automatically results in waiver of any issues
sought to be reviewed on appeal. In Commonwealth v. Burton, 973 A.2d 428 (Pa. Super. 2009), the Pennsylvania Superior Court
determined that counsel would be deemed per se ineffective when counsel failed to file a concise statement of matters complained
of on appeal after being directed to do so. In making that determination of the per se ineffectiveness of appellate counsel, the Court
also determined that the proper remedy involved in the case was a remand of the record to the Trial Court for the purpose of
having a concise statement of matters complained of on appeal filed and then giving the Trial Court the opportunity to file its
Opinion rather than requiring an appellant to proceed with a petition for post-conviction relief.

In the instant case, despite the filing indicating the intention to file an Anders/McClendon brief, no such brief has been filed nor
has a concise statement of matters complained of on appeal. In according with the holding of the Commonwealth v. Burton, supra.,
it appears that this is a per se ineffectiveness requiring the remand of the record to the Trial Court for a nunc pro tunc filing of a
concise statement of matters complained of on appeal.

BY THE COURT:
/s/Cashman, J.

Dated: September 16, 2013

Commonwealth of Pennsylvania v. Dalbert Tyrone Banks
Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)

No. CC 201105748. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—September 12, 2013.

OPINION
This is a timely appeal from this Court’s sentence of imprisonment of not less than 15 months nor more than 30 months as a

result of defendant’s violation of probation. For the following reasons, the judgment of this Court should be affirmed.
On September 13, 2011, the defendant pled guilty to one count of indecent exposure and, pursuant to a plea agreement, he was

sentenced on that same day to a term of imprisonment of not less than 6 months nor more than 12 months followed by a term of 3
years of probation. The defendant was given credit for 166 days of incarceration at the time of sentencing. On October 24, 2011,
the defendant was paroled from the Allegheny County Jail. At that time, the defendant was 30 years old. The defendant was then
arrested on March 9, 2012 and charged with indecent assault. He was convicted of that charge and sentenced by another judge to
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a term of imprisonment of not less than 4 months nor more than 8 months. The defendant was eventually released from the
Allegheny County Jail. After his release, he failed to report to his probation officer, he failed to notify his probation officer of a
change of address and he failed to make himself available for urinalysis, a condition of his probation. He was apprehended by the
Western Pennsylvania Fugitive Task Force on July 14, 2012 and taken into custody.

This Court convened a probation violation hearing on July 10, 2013. Defense counsel asked this Court to provide the defendant
with one more chance to clean up his act by considering a treatment plan proposed by the Justice Related Services Department of
Allegheny County that would allow the defendant to reside in an unsecure three-quarter house that would provide him with, inter
alia, substance abuse treatment. At the conclusion of that hearing, this Court sentenced the defendant as set forth above. This Court
considered the defendant’s subsequent conviction of indecent assault as a violation of the defendant’s probation and this Court
imposed the sentence at issue in this case after considering the presentations of defense counsel and the probation officer, the
Presentence Report prepared relative to the defendant’s new case and the Presentence Report prepared relative to the violation
hearing.

The defendant claims that his sentence was manifestly excessive, unreasonable and an abuse of discretion. He essentially
claims that the sentence was excessive because this Court failed to consider the defendant’s need for treatment, his family history,
drug abuse and suspected sexual molestation in imposing sentence.

A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed
on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).

In the particular context of a sentence imposed for a probation violation, a term of total confinement is available if any of the
following conditions exist: (1) the defendant is convicted of another crime; or (2) his conduct indicates that it is likely that he will
commit another offense; or (3) such a sentence is essential to vindicate the court’s authority. Commonwealth v. McAfee, 849 A.2d
at 275; 42 Pa.C.S.A. § 9771(c).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the character
of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics, and
potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative report, it
will be presumed that he or she was aware of the relevant information regarding the defendant’s character and weighed
those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover, “the
sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).

The record in this case supports the sentence imposed by this Court. The defendant is 32 years old. His criminal record
dates back to 2001. He has served five different sentences in the Allegheny County Jail and has been on county supervision at
least five different times. He has violated various county probations by committing new crimes at least four times. Upon his
release from his latest county jail sentence, he failed to contact the probation officer and failed to provide his new address.
The defendant has been diagnosed with a bipolar disorder but is also rational and competent. In the presentence report, it is
indicated that the defendant believes that he does not have any substance abuse issues and that he does not need substance
abuse treatment.

The defendant now claims that the Court failed to consider his need for treatment and his willingness to participate in a treat-
ment program offered by the Justice Related Services Department of Allegheny County. The Court rejected that proposal because
a) the defendant, himself, does not believe he needs treatment for substance abuse (an integral part of the Justice Related Services
program), b) the defendant’s history with regard to county-based sentences demonstrates that those sentences have had no deter-
rent effect on defendant and c) the defendant would be placed in an unsecure facility in order to participate in that program. While
the defendant’s rehabilitative needs are a primary consideration for sentencing, in this case, the defendant’s failure to respond to
numerous county supervisions, his denial of need for the particular type of rehabilitative efforts proposed and the actual risk to
the public safety by placing the defendant in an unsecure facility have persuaded this Court that a state sentence is more appro-
priate in this case.

The defendant has been given ample opportunities to conform his conduct to the dictates of the law but has chosen not to do so.
While on probation for indecent exposure, the defendant committed an indecent assault by suddenly pushing up the shirt and bra
of a female companion in an effort to have sexual contact with her. The Court chose not to place the defendant in a facility that was
not secure, in a setting where his freedom was not sufficiently restricted to address the public safety concerns that are put at issue
by his continued conduct. By contrast, the defendant’s mitigating evidence was scant.

A period of total confinement is appropriate because the record establishes that the defendant was convicted of another crime,
a type of crime that causes serious and, many times, long-lasting harm to innocent victims. The defendant’s latest conduct indi-
cates that there is a substantial likelihood that he will commit another sex crime and this Court believes the imposed sentence is
essential to vindicate the court’s authority. McAfee, 849 A.2d at 275; 42 Pa.C.S.A. § 9771(c).

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: September 12, 2013
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Commonwealth of Pennsylvania v. Elbert Tyrone David
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Decertification—Witness’s Expectations of Leniency

No. CC 200600845. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—September 16, 2013.

OPINION
This is an appeal of a denial of Petitioner, Elbert Tyrone David’s, petition pursuant to the Post-Conviction Relief Act (hereinafter

referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. In this case, Petitioner was convicted of Third Degree Murder, Aggravated Assault
and Criminal Conspiracy. He was sentenced to a term of imprisonment of not less than 10 years nor more than 20 years relative to
the murder conviction and a concurrent term of imprisonment of not less than 5 years nor more than 10 years relative to the assault
conviction. He appealed that sentence and the Superior Court affirmed his conviction and sentence on May 4, 2009 (1459 WDA
2007). Petitioner then filed a pro se PCRA petition on March 25, 2010. Counsel was appointed and counsel filed an amended PCRA
petition. This Court convened a hearing. This Court then filed a notice that the Court intended to dismiss the PCRA petition. After
reviewing the entire record, this Court dismissed Petitioner’s PCRA petition. This appeal followed. Petitioner has filed a Concise
Statement of Matters Complained of on Appeal challenging trial counsel’s performance.

It is well established that counsel is presumed effective and the petitioner bears the burden of proving ineffectiveness.
Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). Under the federal constitution, to obtain relief on a claim of
ineffective assistance of counsel, a petitioner must rebut that presumption and demonstrate that counsel’s performance was
deficient, and that such performance prejudiced him. Strickland v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984). As set forth in Commonwealth v. Dennis, 17 A.2d 297, 301 (Pa.Super. 2011),

[i]n our Commonwealth, we have rearticulated the Strickland Court’s performance and prejudice inquiry as a three-
prong test. Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudice such that there is a reasonable probability
that the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa. 186, 786
A.2d 203, 213 (Pa. 2001).

The standard remains the same for claims under Pennsylvania and federal law. A claim of ineffectiveness will be denied if the
petitioner’s evidence fails to meet any of these prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court hear-
ing a PCRA petition are binding on higher courts where the record supports such credibility assessments. Commonwealth v. R.
Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has
forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).

Petitioner’s first claim is that trial counsel rendered ineffective assistance of counsel for failing to examine the
Commonwealth’s witness, Michelle Coward, regarding whether she was expecting leniency from the Commonwealth in
exchange for her testimony. The record reflects that Ms. Coward had two pending criminal cases at the time of Petitioner’s
trial and PCRA counsel argues that trial counsel should have delved into her expectations of leniency in those cases in
exchange for her testimony against Petitioner. There is no question that a witness’ bias would be an important fact to expose
during a trial. However, as the record reflects in this case, one of Ms. Coward’s cases was dismissed because material witnesses
failed to appear for trial. As to the second case, the record reflects that Ms. Coward did not receive any leniency from the
Commonwealth in exchange for her testimony against Petitioner. The Assistant District Attorney assigned to that case provided
an affidavit, to which PCRA counsel stipulated, that no discussions about leniency ever occurred in that case. As a result, while
such information could have been helpful to Petitioner if it existed, it did not exist. Trial counsel cannot be deemed to have
rendered ineffective assistance of counsel in this regard when there is no reasonable probability that the result of the trial
would have been different had trial counsel questioned Ms. Coward about expectations that did not exist. Compare
Commonwealth v. Nero, 2012 PA Super 271 (2012) (PCRA petitioner failed to prove that the Commonwealth’s witness had
expectation of favorable treatment).

Petitioner next claims that counsel was ineffective for failing to raise a sufficiency of evidence claim regarding the convictions
for Third Degree Murder and Aggravated Assault because the trial court allegedly determined that Petitioner was not part of any
plan to rob, murder or assault another person. Contrary to this claim, Petitioner did challenge the sufficiency of evidence of the
Third Degree Murder conviction and the Aggravated Assault conviction in the Superior Court. The Superior Court addressed the
claims and affirmed the convictions on these counts. This claim is meritless.

Petitioner next claims that trial counsel was ineffective for failing to file a petition to decertify Petitioner’s case from adult court
to juvenile court. This claim is without merit. The law governing decertification is set forth in 42 Pa.C.S.A. §6322. That provision states:

(a) GENERAL RULE.— Except as provided in 75 Pa.C.S. § 6303 (relating to rights and liabilities of minors) or in the
event the child is charged with murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of
“DELINQUENT ACT” in section 6302 (relating to definitions) or has been found guilty in a criminal proceeding, if it
appears to the court in a criminal proceeding that the defendant is a child, this chapter shall immediately become
applicable, and the court shall forthwith halt further criminal proceedings, and, where appropriate, transfer the case
to the division or a judge of the court assigned to conduct juvenile hearings, together with a copy of the accusatory
pleading and other papers, documents, and transcripts of testimony relating to the case. If it appears to the court in a
criminal proceeding charging murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition
of “DELINQUENT ACT” in section 6302, that the defendant is a child, the case may similarly be transferred and the
provisions of this chapter applied. In determining whether to transfer a case charging murder or any of the offenses
excluded from the definition of “DELINQUENT ACT” in section 6302, the child shall be required to establish by a
preponderance of the evidence that the transfer will serve the public interest. In determining whether the child has
so established that the transfer will serve the public interest, the court shall consider the factors contained in section
6355(a)(4)(iii) (relating to transfer to criminal proceedings).
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In this case, Petitioner was charged in adult court with Criminal Homicide (Murder), Robbery and Aggravated Assault, all of
which are specific offenses excluded from the definition of a “delinquent act”. See 42 Pa.C.S.A. 6302. The law, therefore, required
that this case proceed in adult court unless Petitioner could demonstrate, by a preponderance of the evidence, that proceeding in
juvenile court served the public interest. See 42 Pa.C.S. §6322(a). As set forth in that statute, in determining whether the public
interest can be served by transferring a case to juvenile court, section 6355(a)(4)(iii) of the Juvenile Act mandates courts to
consider the following factors:

(A) the impact of the offense on the victim or victims;
(B) the impact of the offense on the community;
(C) the threat to the safety of the public or any individual posed by the child;
(D) the nature and circumstances of the offense allegedly committed by the child;
(E) the degree of the child’s culpability;
(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and
(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following factors:

(I) age;
(II) mental capacity;
(III) maturity;
(IV) the degree of criminal sophistication exhibited by the child;
(V) previous records, if any;
(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts
by the juvenile court to rehabilitate the child;
(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;
(VIII) probation or institutional reports, if any;
(IX) any other relevant factors . . . .

42 Pa.C.S. § 6355(a)(4)(iii).

In this case, PCRA counsel raised this issue in his petition, but he did not develop any factual basis that would have warranted
decertification at the PCRA hearing.1 PCRA counsel chose to rest on his filings. However, there is no evidence in the record as to
how transferring this case to juvenile court would have served the public interest or how any of the factors set forth above would
have militated in favor of decertification. Simply put, there is absolutely no evidence of record that would support a legal determi-
nation that Petitioner’s case should have been decertified and a transfer of the case would have served the public interest.
Additionally, there is no basis to determine how the outcome of this case would have been different had trial counsel moved for
decertification. Accordingly, trial counsel cannot be deemed to have rendered ineffective assistance of counsel.

Petitioner finally claims that trial counsel was ineffective for coercing and improperly advising the Petitioner not to testify at
his trial. Because this Court does not believe Petitioner was credible when he testified during the PCRA hearing, this claim should
be denied. Specifically, Petitioner testified that trial counsel advised him against testifying at trial because trial counsel feared
Petitioner’s prior record could have been elicited on cross-examination. The record is clear, however, that Petitioner’s prior record
did not contain any crimen falsi. Most of his testimony was inconsistent with trial testimony of witnesses this Court has already
deemed credible. Petitioner’s testimony at the PCRA hearing directly contradicted other witnesses who testified that Petitioner
was shot outside and that Petitioner told others that he had been robbed. The Commonwealth, on the record at trial, noted that it
did not intend to elicit any testimony concerning Petitioner’s prior criminal record (unless, of course, the defense somehow opened
the door to make it relevant). This Court does not believe that trial counsel advised Petitioner against testifying due to his prior
record when the Commonwealth placed on the record that it did not intend to elicit that sort of evidence. Moreover, Petitioner, at
trial, was addressed by the Court concerning his right to testify and Petitioner acknowledged that he had the right to testify and
he voluntarily chose not to do so. This Court views Petitioner’s PCRA claim as a last ditch effort to create a basis to obtain a new
trial. The claim is not credible and it should be denied.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: September 16, 2013

1 The relevant statute places the burden of proof on Petitioner. Based on the prior record of Petitioner and the circumstances of the
offense of conviction (e.g., defendant was in possession of an AK-47 assault rifle and used it to pin a companion of the victim against
a wall), PCRA counsel’s decision to rest on his filings may be understandable.

Commonwealth of Pennsylvania v. Navon Steadman
Criminal Appeal—Guilty Plea—Decertification—Including Juvenile Adjudications in Prior Record Score is Unconstitutional—
Double Jeopardy

No. CC 201115975. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—September 18, 2013.

OPINION
This is a direct appeal wherein the defendant, Navon Steadman, appeals from the judgment of sentence of February 5, 2013 and

the denial of post-sentence motions on April 9, 2013. The defendant, who was 16 years old at the time of the offense, was originally
charged by Criminal Information as an adult with two counts of Robbery, two counts of Aggravated Assault, once count of Burglary



page 558 volume 161   no.  25

and one count of Criminal Conspiracy.1 In a separate filing based on the same events as those referenced in the Criminal
Information, the defendant was charged in Juvenile Court with possession of marijuana and possession of a firearm by a minor.
Defendant pled guilty and was adjudicated delinquent to the juvenile charges prior to entering a guilty plea to the charges
contained in the Criminal Information. Defendant sought to have his adult case transferred to juvenile court. After a hearing, this
Court denied the defendant’s petition. Defendant then pled guilty to one count of carrying a firearm without a license and one count
of criminal trespass. This Court imposed a sentence of imprisonment of one year less one day to two years less two days followed
by a term of probation of three years. Defendant filed post-sentence motions. This Court denied the post-sentence motions and a
timely appeal was filed.

Defendant’s first claim is that the juvenile decertification process is unconstitutional because it improperly places the burden
of proof on the defendant. This claim is without merit as the Pennsylvania Supreme Court has already rejected this claim. In
Commonwealth v. Cotto, 753 A.2d 217, 224 (Pa. 2000), the Supreme Court noted

The decision to transfer has no bearing on either the procedural or substantive aspects of the criminal conviction in
criminal court (i.e.,it is still the Commonwealth’s burden to prove every fact necessary to constitute murder beyond a
reasonable doubt). Consequently, placing the burden on a petitioner in this manner in no way denied him his due
process safeguards.

Accordingly, the defendant’s first claim fails.

Defendant next claims that the decertification process, which permits a judge to make a finding of fact as to whether the defen-
dant should be tried in adult court or juvenile court, violates the defendant’s constitutional rights to a jury trial on all issues of fact
which have the potential to increase the defendant’s authorized punishment. Defendant cites United States vs. Booker, 543 U.S. 220
(2005) and Apprendi vs. New Jersey, 530 U.S. 466 (2000) for this premise. These cases do not support the defendant’s claims.

Initially, it must be noted that that a statute is presumed to be constitutional and will not be declared unconstitutional unless it
clearly, palpably and plainly violates the Constitution. Commonwealth v. Hendrickson, 724 A.2d 315, 317 (1999); Commonwealth v.
Barud, 681 A.2d 162, 165 (1996). Therefore, the party challenging the constitutionality of a statute has a heavy burden of persua-
sion. Barud, supra. The defendant cannot overcome this burden in this case.

In Apprendi and Booker, the United States Supreme Court explained that the United States Constitution requires that any fact
that increases the penalty for a crime beyond the prescribed statutory maximum, other than the fact of a prior conviction, must be
submitted to a jury and proved beyond a reasonable doubt. Apprendi, 530 U.S. 466, 490(2000), Booker, 543 U.S. 220, 231 (2005).
The ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant.“ Booker, 543 U.S. at 231.

Defendant claims that Pennsylvania’s decertification process is unconstitutional because it permits a judge, not a jury, to make
factual findings which would increase a defendant’s punishment. This Court assumes that the crux of the argument is that any juve-
nile defendant forced to defend himself in adult court will face a greater punishment than if he remained in juvenile court to face
charges. No Pennsylvania appellate court has endorsed this argument and this Court does not agree with the defendant.

This Court relies again on Cotto for the proposition that the decision to transfer a juvenile to adult court or to deny transfer from
adult court to juvenile court has no bearing on either the procedural or substantive aspects of the criminal conviction in criminal
court. As a result, this Court cannot accept the argument that the determination as to in which court a defendant less than 18 years
old may be tried must be made by a jury. The decision at issue in the decertification process is whether a defendant should be tried
as a juvenile or as an adult for alleged criminal conduct. Punishment is not determined at this juncture. Both Apprendi and Booker
related solely to the determination of punishment based on facts determined by a judge. No such issue exists in this case and this
claim should be rejected.

Defendant next claims that this Court abused its discretion in denying defendant’s petition to transfer this case to Juvenile
Court because this Court erred in determining the nature of the crime outweighed the Defendant’s amenability to treatment in the
juvenile system. The law governing this Courts decision is set forth in 42 Pa.C.S.A. §6322. That provision states:

(a) GENERAL RULE.— Except as provided in 75 Pa.C.S. § 6303 (relating to rights and liabilities of minors) or in the
event the child is charged with murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of
“DELINQUENT ACT” in section 6302 (relating to definitions) or has been found guilty in a criminal proceeding, if it
appears to the court in a criminal proceeding that the defendant is a child, this chapter shall immediately become
applicable, and the court shall forthwith halt further criminal proceedings, and, where appropriate, transfer the case
to the division or a judge of the court assigned to conduct juvenile hearings, together with a copy of the accusatory
pleading and other papers, documents, and transcripts of testimony relating to the case. If it appears to the court in a
criminal proceeding charging murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of
“DELINQUENT ACT” in section 6302, that the defendant is a child, the case may similarly be transferred and the
provisions of this chapter applied. In determining whether to transfer a case charging murder or any of the offenses
excluded from the definition of “DELINQUENT ACT” in section 6302, the child shall be required to establish by a
preponderance of the evidence that the transfer will serve the public interest. In determining whether the child has
so established that the transfer will serve the public interest, the court shall consider the factors contained in section
6355(a)(4)(iii) (relating to transfer to criminal proceedings).

In this case, the defendant was charged in adult court with Robbery, Aggravated Assault, Burglary and Criminal Conspiracy.
Aggravated Assault and Robbery are specific offenses excluded from the definition of a “delinquent act”. See 42 Pa.C.S.A. 6302.
The law, therefore, required that this case proceed in adult court unless the defendant could demonstrate, by a preponderance of
the evidence, that proceeding in juvenile court serves the public interest. See 42 Pa.C.S. §6322(a). As set forth in that statute, in
determining whether the public interest can be served by transferring a case to juvenile court, section 6355(a)(4)(iii) of the
Juvenile Act mandates courts to consider the following factors:

(A) the impact of the offense on the victim or victims;
(B) the impact of the offense on the community;
(C) the threat to the safety of the public or any individual posed by the child;
(D) the nature and circumstances of the offense allegedly committed by the child;
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(E) the degree of the child’s culpability;
(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice
system; and
(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following
factors:

(I) age;
(II) mental capacity;
(III) maturity;
(IV) the degree of criminal sophistication exhibited by the child;
(V) previous records, if any;
(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts
by the juvenile court to rehabilitate the child;
(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;
(VIII) probation or institutional reports, if any;
(IX) any other relevant factors . . . .

42 Pa.C.S. § 6355(a)(4)(iii).

In this case, the defendant did not demonstrate by a preponderance of evidence that transferring this case to juvenile court
would serve the public interest. This Court considered all of the evidence offered at the transfer hearing. The record reflects that
the defendant was adjudicated delinquent in two prior juvenile cases. The defendant demonstrated a history involving the posses-
sion of firearms. The offense of conviction in this case involved a robbery in which the defendant participated in a home invasion
with a firearm. The defendant did present the testimony of a psychiatrist who testified that he had interviewed the defendant and
reviewed some records relating to the defendant and he opined that the defendant was amenable to treatment in the juvenile
system. The psychiatrist conceded on cross-examination that he did not review a number of records relating to the prior criminal
cases involving the defendant. After hearing the testimony and reviewing the exhibits submitted by the parties, this Court stated

The testimony at the preliminary hearing – again –it’s only prima facie – but the testimony supported that he actually
was the aggressor and the other stood by. That is significant to the Court because as Ms. Mantella argues, it’s more
than just amenability to treatments in Act 33. It’s the dangerousness to the community and the impact on the commu-
nity, the impact on the victim.

Home invasions are about as bad as you can get. People are home minding their own business and people burst in with
guns. You can’t get much more dangerous than that. It can’t undermine the security of people in the community such
as that.

*   *   *

The Court is very troubled by the defendant’s penchant for possession of firearms. He was adjudicated in the past. He
was adjudicated of possessing a firearm the date after this event along apparently with controlled substances.

*   *   *
I think a society that doesn’t recognize the future consequences of how you treat a juvenile isn’t a very enlightened
one and that being said, I try to lean as much as I can towards a juvenile doctor in trying to be treated as a juvenile
but Mr. Steadman in this case won’t quit involving himself with firearms and in this case he is using firearms to rob
people in their own homes and the conduct is so dangerous, that in my view, in balancing the interest of Mr. Steadman
and his amenability to treatment, which I found counsel has given evidence that he is amendable, balancing that with
society’s interest, I have to lean in this case to keeping this case in adult court due to the dangerousness in the
community, the ongoing involvement with the defendant in firearms and in escalating involvement with firearms and
the impact on the community.

Based on the foregoing comments, the public interest would not be served by transferring this case to juvenile court.
Accordingly, the judgment of the Court should be affirmed.

Defendant next claims that this Court erred in considering defendant’s prior juvenile adjudication in his prior record score
because, according to the defendant, inclusion of this prior adjudication violated the proportionality considerations of the Eighth
and Fourteenth Amendments to the United States Constitution. Notably, the defendant’s challenge is aimed at this Court’s inclu-
sion of a prior juvenile adjudication but it does not challenge the Pennsylvania sentencing guidelines which require the consider-
ation of certain juvenile adjudications as part of a defendant’s prior record score. Defendant did not raise this issue prior to
sentencing and, if the Superior Court does not view this challenge as a challenge to the legality of the sentence, it is possibly
waived. See Pa.R.A.P. 302(a). However, assuming the issue isn’t waived, it is meritless. In Miller v. Alabama, 132 S.Ct. 2455, 2463-
2464, (2012), the United States Supreme Court explained that

The Eighth Amendment’s prohibition of cruel and unusual punishment “guarantees individuals the right not to be
subjected to excessive sanctions.” Roper, 543 U.S., at 560, 125 S. Ct. 1183, 161 L. Ed. 2d 1. That right, we have
explained, “flows from the basic ‘precept of justice that punishment for crime should be graduated and proportioned’
“ to both the offender and the offense. Ibid. (quoting Weems v. United States, 217 U.S. 349, 367, 30 S. Ct. 544, 54 L. Ed.
793 (1910)). As we noted the last time we considered life-without-parole sentences imposed on juveniles, “[t]he
concept of proportionality is central to the Eighth Amendment.” Graham, 560 U.S., at ___, 130 S. Ct. 2011, 176 L. Ed.
2d 825. And we view that concept less through a historical prism than according to “ ‘the evolving standards of decency
that mark the progress of a maturing society.’ Estelle v. Gamble, 429 U.S. 97, 102, 97 S. Ct. 285, 50 L. Ed. 2d 251 (1976)
(quoting Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958) (plurality opinion)).

The cases before us implicate two strands of precedent reflecting our concern with proportionate punishment. The
first has adopted categorical bans on sentencing practices based on mismatches between the culpability of a class of
offenders and the severity of a penalty. See Graham, 560 U.S., at ___, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (listing cases).
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So, for example, we have held that imposing the death penalty for nonhomicide crimes against individuals, or impos-
ing it on mentally retarded defendants, violates the Eighth Amendment. See Kennedy v. Louisiana, 554 U.S. 407, 128
S. Ct. 2641, 171 L. Ed. 2d 525 (2008); Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002). Several
of the cases in this group have specially focused on juvenile offenders, because of their lesser culpability. Thus, Roper
held that the Eighth Amendment bars capital punishment for children, and Graham concluded that the Amendment
also prohibits a sentence of life without the possibility of parole for a child who committed a nonhomicide offense.
Graham further likened life without parole for juveniles to the death penalty itself, thereby evoking a second line of
our precedents. In those cases, we have prohibited mandatory imposition of capital punishment, requiring that
sentencing authorities consider the characteristics of a defendant and the details of his offense before sentencing him
to death. See Woodson v. North Carolina, 428 U.S. 280, 96 S. Ct. 2978, 49 L. Ed. 2d 944 (1976) (plurality opinion);
Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978). Here, the confluence of these two lines of prece-
dent leads to the conclusion that mandatory life-without-parole sentences for juveniles violate the Eighth Amendment.

In essence, the punishment for a crime must be proportionate to the offender and the offense. The defendant has offered no
argument as to how the inclusion of a prior juvenile adjudication violates this principle. The record indicates that on February 2,
2012, the defendant was adjudicated delinquent of possessing a firearm by a minor (VUFA). At the time of the offense, he was 15
years old. The crime was a misdemeanor of the first degree and was counted in the defendant’s prior record score pursuant to 204
Pa. Code §303.6 and 204 Pa.Code §303.7(a)(4) because it was a conviction for violating the Uniform Firearms Act. Under the law,
the prior juvenile conviction was properly considered by this Court. This Court cannot fathom any way that the inclusion of the
prior juvenile adjudication resulted in a punishment that was disproportionate to the crime. Notably, the sentence ultimately
imposed by this Court was below the suggested standard range sentence, which provided for a state sentence. This Court accepted
a plea agreement that permitted the defendant to avoid a mandatory state sentence. This Court did impose a county sentence.
Moreover, this Court is mindful that “a child who continues his pattern of serious and violent anti-social activity into adulthood,
should not receive the benefit of a cloak of immunity regarding that behavior, when it is relevant to predicting future behavior and
the public safety is at risk.” Commonwealth v. Smith, 333 Pa. Super. 179, 481 A.2d 1365, 1366 (Pa. Super. 1984), citing 42 Pa.C.S.A.
§ 6354(b). Accordingly, this Court committed no error and properly determined the defendant’s prior record score.

Defendant’s final claim is that it was error for the trial court to find that prosecution of the adult case did not violate the double
jeopardy clause when the defendant was adjudicated delinquent in the juvenile case prior to the commencement of the adult case
and the juvenile case involved charges arising out of the same series of events as the adult case. In Commonwealth v. Perrillo, 626
A.2d 163, 166 (Pa.Super. 1993), the Superior Court noted

Section 110 of the Crimes Code requires the Commonwealth to consolidate in a single proceeding all known charges
based on the same conduct or arising from the same criminal episode unless the court orders separate trials. This rule
of compulsory joinder is intended to protect the accused from governmental harassment and also, as a matter of judi-
cial administration and economy, to ensure finality without unduly burdening the judicial process by repetitious
litigation. Commonwealth v. Starr, 416 Pa.Super. 250, 610 A.2d 1066 (1992), appeal granted, 533 Pa. 633, 621 A.2d 580
(1993), quoting Commonwealth v. Walton, 405 Pa.Super. 281, 285, 592 A.2d 335, 337 (1991).

Whether the incidents are part of a single criminal episode depends on the facts of each case. The court must
consider: (1) the temporal sequence of events; (2) the logical relationship between the acts; and (3) whether they share
common issues of law and fact. Two separate offenses may constitute the same criminal episode if one offense is a
necessary step toward the accomplishment of a given criminal objective or if additional offenses occur because of an
attempt to secure the benefit of a previous offense or conceal its commission. Id., 416 Pa.Super. at 256, 610 A.2d at 1068.

The defendant has relied on Commonwealth v. Muffley, 425 A.2d 350 (Pa. 1981), for support that a double jeopardy violation
exists in this case. Muffley is distinguishable from this case because the defendant in Muffley was arrested for possession of
marijuana and while he was being processed immediately after his arrest, LSD was found on his person. The Supreme Court deter-
mined that the possession of LSD clearly arose from the same criminal episode as the possession of marijuana and the
Commonwealth should have had knowledge of both offenses. In this case, the defendant committed the home invasion at approxi-
mately 8:00 p.m. on December 16, 2011. After police officers conducted an investigation, they obtained an arrest warrant for the
defendant. At approximately 2:54 a.m. on December 17, 2011, they executed the arrest warrant on the defendant. At the time of
defendant’s arrest, he was found to be in possession of marijuana and a firearm. This Court believes that the two incidents were
sufficiently temporally separated to constitute two separate events. The defendant had time to flee the scene of the home invasion
and return to his residence and engage in additional illegal conduct. There does not appear to be a clear logical relationship
between the two incidents and the two incidents do not share common issues of law and fact. Accordingly, the motion to dismiss
was properly denied.

BY THE COURT:
/s/Mariani, J.

Date: September 18, 2013

1 The charges contained in the Criminal Information will be referred to as “the adult case” in this opinion.
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Commonwealth of Pennsylvania v.
Richard Broadus

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Forfeiture of Right to Appeal by Absconding from Jurisdiction

No. CC 2010-11050. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—October 23, 2013.

OPINION
This is a post-conviction matter where Mr. Broadus claims entitlement to various forms of relief from his conviction and 5-10

year sentence. In Mr. Broadus’ eyes he is in the present predicament because of his prior lawyer. According to him, that lawyer
was constitutionally defective.

On March 19, 2013, Broadus filed a counseled PCRA Petition. The Commonwealth filed an Answer, which was followed by a
Reply from Broadus on July 19, 2013. These 3 writings have crystalized the issues and the Court feels comfortable in expressing
its view in this writing.

The Court appreciates the segmentation of the issues set forth in the government’s Answer. It will follow that analytical
approach. However, before jumping to those issues, the Court concludes the petition was timely filed and the issues have not been
waived or previously litigated.

Tardy Brief in Support of Suppression
Prior to trial, a suppression hearing was held. Upon its conclusion, the Court issued a briefing schedule. The defense filing was

due no later than September 23, 2011. It was not filed until November 14, 2011. Despite its tardy filing, the Court still considered
the arguments made therein. That is where Broadus’ argument breaks down. A tardy filing is not a non-existent filing. Broadus
got his arguments before the decision maker. While clearly not consistent with the Court’s desired schedule, it did not impact the
consideration of the substantive merits of the claim. The footnote reference is just a comment to the form of the opinion not the
substance of the suppression ruling. As such, the Court sees no merit and no prejudice to this assertion of ineffective assistance
of counsel.

Dismissal of Direct Appeal
Broadus was sentenced on November 30, 2011. He was allowed to report 30 days later. A day before his report date, counsel for

Broadus filed a Notice of Appeal.1 The NOA was docketed on December 29, 2011. The next day – Broadus’ report date – came and
went without him showing up. A bench warrant was ultimately issued on January 9, 2012, for his failure to appear on December
30, 2011. Broadus remained a fugitive until March 18, 2013.

Initially, the Court needs to focus on the impact of Broadus’ fugitive status regarding his rights to direct appeal. A pair of
Pennsylvania Supreme Court decisions resolve the issue. In Commonwealth v. Jones, 610 A.2d 439 (Pa. 1992), the Court articulated
a per se rule that a defendant irrevocably forfeits the right to appeal by being a fugitive at any time after his post-trial proceed-
ings commence. See, Commonwealth v. Hunter, 952 A.2d 1177, 1178 (Pa. Super. 2008). Five years later, that rule was modified
somewhat. Id. In Commonwealth v. Deemer, 705 A.2d 827 (Pa. 1997), the Court explained that, despite having lost the right to
appeal, a fugitive who returns before the appeal deadline can effectively regain his appellate rights and may, therefore, file a timely
appeal. Hunter, 952 A.2d at 1178. Deemer, also added that a fugitive who returns after the appellate deadline is not entitled to a
direct appeal. Id, (emphasis added).

Broadus’ fugitive status began the day after his NOA was filed. It continued for 14 months until March of 2013. In March, 2012,
about 3 months after his NOA was filed, the Superior Court dismissed the appeal. The reason for the dismissal was failure to
complete the rather pedestrian docketing statement as required by Pa.R.A.P. 3517. Based upon Jones, Deemer, and Hunter, this
Court rules Broadus forfeited his right to appeal and his forfeiture trumped his counsel’s below the line performance in handling
his appeal.

The next issue this Court must tackle is what, if any impact, the forfeiture of his direct appeal rights has on his ability to obtain
relief under the Post Conviction Relief Act. Let us begin with some basics. A direct appeal may bring various forms of relief. For
instance, a suppression ruling might be reversed. A new trial may be awarded because inadmissible evidence was relied upon. The
sentence could be deemed too harsh or illegal requiring a new sentencing hearing. These forms of relief may also be granted
through a post-conviction proceeding. The identical forms of relief available on direct appeal and in post-conviction proceedings,
is the background for the following discussion on the applicable law.

In Commonwealth v. Judge, 797 A.2d 250 (Pa. 2002), the petitioner, who previously forfeited his direct appeal rights because of
his fugitive status, filed a petition seeking collateral relief. The PCRA court dismissed the petition and, on the appeal, the petitioner
challenged the PCRA’s court’s determination that he was not entitled to collateral review of his convictions because he fled the
jurisdiction prior to direct appeal. Id., at 257-258. The Supreme Court upheld the denial of PCRA relief. It concluded that the peti-
tioner’s previous forfeiture of his direct appeal rights by reason of his fugitive status rendered him ineligible for collateral relief.
Id., at 259-260. In affirming the dismissal of the petitioner’s PCRA claims, the Supreme Court made the following observation:

“[W]e refuse to permit Appellant to resurrect issues that were raised, or which could have been raised and would have
been addressed, on direct appeal, had Appellant demonstrated some kind of respect for the legal process.” Id, at 260 (foot-
notes omitted).2

In Commonwealth v. Doty, 48 A.3d 451, 457 (Pa. Super. 2012)(Doty II), Doty asserted, on direct appeal, sentencing based claims.
These same claims appeared in his PCRA. “In Doty [I], we held that Appellant’s fugitive status during the direct appeal period
resulted in forfeiture of his right to direct review of these claims. Because Appellant previously forfeited review of his claims on
direct appeal, he is now ineligible for collateral relief based on these contentions.”

The Court rules all of the present PCRA claims are matters that could have been brought on direct appeal. Based upon Doty I
and Doty II, Broadus forfeited - not waived - his right to appeal those matters and, as such, he is not eligible to raise those claims
in a collateral proceeding. In short, Broadus will not be rewarded for “thumbing his nose” at the Court.

Despite the Court’s blanket ruling, it will address Broadus’ remaining arguments nevertheless.

Hearsay Objections
Broadus claims his previous lawyer should have objected to certain testimony at the suppression hearing. PCRA Petition, pg.
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18 (March 19, 2013). While he identifies it as “blatantly inadmissible”, Id, his reply to the Commonwealth’s answer never takes the
government’s position head on. The government said the statements were “not inadmissible hearsay”, Answer, pg. 6, (June 17,
2013), but offered to show the officer’s course of conduct. The government references Commonwealth v. Jones, 658 A.2d 746, 751
(Pa. 1995) and Commonwealth v. Matthews, 460 A.2d 362, 364 (Pa. Super 1993). The government’s position is correct. That conclu-
sion dooms the meritorious prong of an ineffective assistance of counsel challenge.

Rental Agreement
Broadus also believes his prior lawyer should have objected to the rental agreement being offered as an exhibit. PCRA Petition,

pg. 18. The only justification is a lack of an authentication witness. Id.
The weakness in Broadus’ position is the reasonable basis prong. Broadus’ strategy was that he received an oral extension of

the rental agreement. He had an Enterprise witness testify to that circumstance. However, once the suppression ruling was made,
the rental agreement and its contents faded into the land of inconsequential clutter. Simply put, the record supports an acceptable
inference that his lawyer made a reasoned decision regarding the admission of the rental agreement.

Cross Examination
Broadus also takes issue with how the prior lawyer cross-examined the Commonwealth’s key witness, Officer Boyko. PCRA

Petition, pg. 5. Broadus is now saying his lawyer should have asked questions that would have shown a lack of “due diligence”. Id.
The government’s response was multi-pronged. Answer, pg. 9-10. The Court need only address one – the lack of these questions
would not have been outcome determinative. The record reveals the officer called an Enterprise official and made an inquiry about
the status of this particular vehicle. That was enough to justify the officer’s subsequent actions. His lack of further inquiry or, as
Broadus likes to describe it, his lack of due diligence does not move the meter. The officer did enough for probable cause purposes.
End of story.

Unlawful Arrest and Search
This claim is foreclosed by the Court’s findings of fact and conclusions of law set forth in its opinion of November 16, 2011. The

claim lacks merit.
In conclusion, the Court finds Broadus is not entitled to PCRA relief because he was a fugitive during his direct appeal and that

status contaminates his ability to raise the claims he ahs set forth in his petition. The Court also addressed Broadus’ individual
claims and concludes they are not worthy of anymore judicial attention.

An order consistent with our Rules of Criminal Procedure will be docketed along with this opinion.

BY THE COURT:
/s/Williams, J.

1 Counsel also sought an “Appeal Bond” on January 4, 2012. Interestingly, paragraph 18 of that motion states he “has never missed
any court dates in this case.” Six days earlier, Broadus failed to appear for the beginning of his sentence.
2 See also, Commonwealth v. Doty, 997 A.2d 1184 (Pa. Super. 2010)(Doty I).

Commonwealth of Pennsylvania v.
John J. Lamonde

Criminal Appeal—Guilty Plea—Deficient Plea Colloquy—Withdrawal of Plea

No. CC 2012-01890. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—November 4, 2013.

OPINION
On January 29, 2013 John J. Lamonde (“Lamonde”) resolved his criminal case through negotiation. His plea would be one of

guilt but mentally ill. This Court accepted the plea and imposed the agreed upon sentence of 8-20 years in state prison. Within days
of that event, Lamonde himself penned a letter to this Court seeking to withdraw his plea. The Court interpreted the request as a
Post-Sentence Motion (PSM) and appointed counsel. On April 19, 2013, counsel formalized the request with a Petition to Withdraw
Guilty Plea.1 The Court directed a response from the Commonwealth and received it on August 9, 2013. On August 26th, the PSM
was denied.

On September 16, 2013 a timely Notice of Appeal was docketed. A 1925(b) order was then issued and Lamonde complied by
filing his Concise Statement of Errors on October 10, 2013. His complaint is singular in focus: he should have been allowed to with-
draw his guilty plea. Concise Statement, ¶ 5(a), (October 10, 2013). The reasons include the typical: (“pleas was unknowing, invol-
untary and unintelligent”) and (“innocen[t] of the [r]obbery charge”) and (“failure [equals] manifest [ ] injustice”). Lamonde also
sets forth some facts to support these legal assertions. He claims that he was taking medication and that he had not slept for three
(3) days prior to the plea.” Id.

This is the second time in the past few months where certain shortcomings at a change of plea proceeding have led to the undoing
of a case.2 While the Court will highlight its own deficiencies, it will also take this opportunity to advise future litigants of some
changes that will be instituted to eliminate these issue from appearing in the future.

A review of the record does not allow this Court to sustain its earlier denial of Lamonde’s post-sentence motion where he wanted
to withdraw his plea. This conclusion is reached because this particular change of plea proceeding fails to include some critical
information every citizen should be informed of before a plea is accepted.

Pa.R.Crim.P. 590 suggests a trial court should engage the defendant in a discussion on 6 areas of inquiry. These areas are: (1)
the nature of the charges; (2) the factual basis of the plea; (3) the right to trial by jury; (4) the presumption of innocence; (5) the
permissible range of sentences; and (6) the judge’s authority to depart from any recommended sentence. Despite the rule’s
suggestive language, some deem these areas of inquiry to be mandatory. Commonwealth v. Flick, 802 A.2d 620, 624 (Pa. Super.



december 27 ,  2013 page 563

2002)(“[Rule 590] sets forth six mandatory areas of inquiry that must be conducted during a plea colloquy in order to determine
whether a judge should accept a guilty plea…); Commonwealth v. Willis, 369 A.2d 1189, 1190 (Pa. 1977)(“ …the above six questions
are mandatory during a guilty plea colloquy and the failure to ‘satisfy these minimal requirements will result in reversal.’”).; see
also, Commonwealth v. Wholaver, 989 A.2d 883, 905 f.n 17 (Pa. 2010)(affirming the mandatory language from Willis.).

The oral colloquy conducted with Lamonde did not satisfy Rule 590. Lamonde was advised of his right to a jury trial. Transcript,
pg. 6-7 (January 29, 2013). He was advised that he was presumed innocent and what that protection entails. Id., pg. 8. A factual
basis for the plea was more than adequately set forth through the government’s factual recitation. Id., pgs. 10-12. Lamonde was not
advised of the nature of the charges. The permissible range of sentences was not imparted to him. And, finally, he was not told
anything about the Court’s ability to depart from the 3 to 7 year proposed sentence.

The written colloquy does not save the day. Attached to the government’s written opposition to the withdraw request is the actual
document. The written form gives Lamonde information about the Court’s ability to not accept the proposed agreement. See, para-
graphs 58, 59. The Court finds this written information is an adequate substitute for an oral discussion on the topic. The document
does not, however, provide adequate information on the remaining two items. Lamonde was charged with two counts of robbery:
(a) serious bodily injury under subsection (a)(1)(i) or (ii); and, (b) financial institution under sub-section (a)(1)(vi). The former
count is a felony of the first degree and the latter a felony of the 3rd degree. The maximum penalty that could have been imposed
was 27 years (20 + 7), 18 Pa.C.S.A. 1103 and a fine of $40,000 (25,000 + 15,000), 18 Pa.C.S.A. 1101. The written colloquy does not
set forth this information. Nor does the written colloquy set forth the elements of each crime he entered his plea to. These omis-
sions are just too much to overlook.

In closing, the Court recognizes its ultimate responsibility to act in a manner consistent with our jurisprudence and, had it been
a more diligent, these matters would have been corrected at their birth, or, at the very least, during post-sentence motions.
However, the internalized call for more diligence, should also be a reminder to both counsel for increased vigilance. The govern-
ment has the gumption to say “[a]ll of the defendant’s claims are refuted by the transcript of the plea hearing as well as written
plea colloquy …”. Commonwealth’s Opposition to Petition to Withdraw Guilty Plea, pg. 7, (August 9, 2013). Yet, their written argu-
ment does not even address the requirements of Rule 590. The failure of this writing to pin-point precisely where its global asser-
tion has factual back-up is troubling. Did the government’s lawyer conduct a review and the shortcomings were not noticed? Or,
after a review was conducted, the shortcomings were noticed but then purposefully ignored? Neither occurrence merits a pat on
the back. The same can be said for defense counsel. If they feel the plea advances their client’s interest, then they should work
with the Court to act consistent with the law in regards to a guilty plea. If that means supplementing the Court’s oral colloquy then
that is what counsel should do. For the reasons set forth in this opinion, Lamonde’s sentence should be vacated, the conviction
reversed and the case should be remanded and placed on the calendar for trial.3

As indicated earlier, the Court’s change of plea process needs an increased level of attention. That will come in the name of a
form that both counsel shall work together to complete. The form will set forth the actual charges/counts to which the accused is
pleading guilty to; the maximum possible sentence (including monetary fines) applicable to each count of conviction, and the
elements of each crime of conviction. Once both counsel have completed the form, the accused shall acknowledge their under-
standing of its contents through a signature.

BY THE COURT:
/s/Williams, J.

1 Lamonde supplemented his motion with an additional filing on July 16, 2013.
2 Commonwealth v. Jason Henry, 2012 14 582 and 1026 WDA 2013.
3 The phrase, “be careful what you wish for” looms large here. The negotiated resolution appears to have spared Lamonde from
being designated a 3rd strike defendant and triggering a 25 year mandatory minimum.

Commonwealth of Pennsylvania v.
Dion Wagner

Criminal Appeal—Suppression—VUFA—Reasonable Suspicion to Search

No. CP-02-CR 15537-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—August 30, 2013.

OPINION
On May 3, 2013, following a Suppression Hearing in the above-captioned matter, this Court denied the Defendant, Dion

Wagner’s (“Defendant”) Motion to Suppress Evidence from a Warrantless Search of his vehicle.
Mr. Wagner immediately proceeded to a Non-Jury Trial and was convicted at Count 1- Firearms Not to be Carried without a

License. He was acquitted of the three summary charges. Additionally, on May 3, 2013, this Court sentenced Defendant at Count
1 to a period of probation of five (5) years.

On May 31, 2013, Defendant, by and through Appellate Counsel Carrie L. Allman, filed a timely Notice of Appeal. Also, on May
31, 2013, this Court issued an Order directing a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P.
1925.

The Defendant was thereafter granted an extension of time to file the 1925 Concise Statement, due to a delay in receiving the
Hearing Transcript. On July 16, 2013, Defendant filed his Concise Statement of Errors Complained of on Appeal. The following
issue has been set forth for Appellate Review:

a. The search of Defendant’s vehicle was not supported by the requisite level of suspicion where the Officers failed to
testify to any facts that supported a search other than seeing a driver who had properly pulled over, leaned over and
reached towards the lower right area of the vehicle’s interior. Such actions are not furtive movements, the do not raise
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concerns of Officer’s safety, and, therefore, the search of the interior violated Defendant’s right as provided under the
Fourth Amendment to the U.S. Constitution and Article 1 § 8 of the Pennsylvania Constitution. The Officers did not have
reasonable suspicion that a weapon may be secreted in the vehicle. As such, the search was unlawful.

FACTUAL SUMMARY
At the May 3, 2013 Suppression Hearing, Officer James Goss testified on behalf of the Commonwealth. Officer Goss has been

a Patrolman for the City of McKeesport Police Department for approximately 8 years. He has extensive firearms training from his
career in the Marine Corp. as an Infantry Rifleman, and with the City of McKeesport Police Department. Hearing Transcript
(“H.T.”), May 3, 2013, H.T. at p. 3. Officer Goss testified he also assists the District Attorney’s Narcotics Task Force in details in
the more high crime areas of the City. He indicated he has made close to 100 arrests related to firearms. H.T. at p. 3.

He testified that on the evening in question, August 23, 2012, he was assigned to the District Attorney’s Narcotics Task Force
with the saturation detail. He was working the 3-11 PM Shift.

Officer Goss testified that he was with Officer Kondrosky, Sergeant Ritack, and Detective Sergeant Alfer, in plain clothes, in an
unmarked patrol vehicle, and in a high crime area of the City. The Officers came upon the Defendant operating a green, Dodge
Caravan. H.T. at p. 4. Officer Goss testified they stopped the Defendant when they witnessed him make two or three turns without
signaling. As a result of that, they initiated a traffic stop at the intersection of Soles and Jenny Lind. This is a four way intersec-
tion that is well lit with street lights on every other corner. H.T. at p. 5.

Officer Goss indicated that the stop occurred in the evening and the Dodge Caravan had tinted windows. He also testified that
along with the street lights, and their flash lights, they were able to see clearly. Id.

Officer Goss referred to the Police Report and testified that the stop occurred around 11:45 P.M.. Once they had the Defendant
stopped at the intersection of Soles and Jenny Lind, Officer Goss testified that he and Officer Kondrosky were the first two out of
the vehicle. They approached the vehicle on foot. They illuminated the cab and passenger side of the vehicle with their flashlights.
Officer Goss testified that he observed the Defendant, who was the only one in the vehicle, make a suspicious movement towards
the passenger side, front floor area of the vehicle. H.T. at p. 6.

Officer Goss testified that the movement he had observed was not consistent with getting documentation to provide proof of
insurance etc.. He indicated that the glove compartment, from which Defendant recovered his registration and insurance infor-
mation was on the dashboard, and this was above the area where he had reached. He further indicated the Defendant, in the
driver’s seat, reached down towards the floor and then up to retrieve the documentation from the dashboard of the vehicle.
Based upon the movements, and his vast experience in firearms related arrests and felony traffic stops, it alerted him. H.T. at
p.p. 7-8.

Once Officer Goss received the requested information from the Defendant, he ran it through Allegheny County Dispatch. It was
confirmed that he was 19 years of age at the time. At that point, Officer Goss and his partner removed Defendant from the vehicle
for Officers’ safety due to the fact that he had tinted windows, he was a little bit nervous, indicating that there was possibly some
kind of weapon - - anything that could be a safety threat to them. Once Defendant was removed from the vehicle, they conducted
a Terry pat for weapons. H.T. at p.p.8-9.

According to Officer Goss, he informed the Defendant that he was going to search the front of the vehicle where he observed
him reaching. At that point, the Defendant was detained with Officer Kondrosky, Sergeant Ritack and two other Officers. Officer
Goss testified he went around the vehicle and opened in the passenger side door. With his flashlight, he was able to see that there
was a storage compartment under the front passenger seat of the vehicle. It was partially opened. He illuminated the inside of that
compartment with his flashlight and observed a two-tone semi-automatic handgun. H.T. at p. 9.

Officer Goss then asked the Defendant if he had a permit to carry the weapon. The Defendant responded that he did, and that
it was at the house. According to Officer Goss, due to the fact that they ran Defendant’s information prior to removing him from
the vehicle, they already had knowledge that he was not at the legal age to possess a firearm, which is 21 years old. H.T. at p.p. 9-10.
Officer Goss testified that once the Defendant indicated that he had a permit for the firearm, he was taken into custody by Officer
Kondrosky and Officer Matthews because of their knowledge that he was not legally able to possess a firearm. H.T. at p. 10.

Thereafter, Officer Goss removed the firearm and ran it through Allegheny County Dispatch. The gun was fully loaded, mean-
ing it had a full magazine. H.T. at p. 11.

Officer Goss testified that he and Officer Kondrosky both agreed that the Defendant made suspicious movements, and both were
aware of what was going on at that point. He also testified that the area the Defendant was reaching was within his wing span. H.T.
at p. 24. Officer Goss further testified that the area where the firearm was recovered, was consistent with what he had observed.
He also indicated that he was in fear for his safety based on observing these movements. H.T. at p. 25.

The Defendant testified on his own behalf at the May 3, 2013, Suppression Hearing. The Defendant admitted he committed the
traffic violations, which were the basis of the stop. H.T. at p.p. 31-32, 48 & 64. He indicated he did not make a complete stop at the
stop sign, i.e., a rolling stop, and he did not use his left turn signal when making a turn. Id. According to the Defendant, he did not
give Officer Goss consent to search the vehicle. H.T. at p. 35. Defendant further testified that the compartment underneath the
passenger seat was locked prior to Officer Goss entering the car. H.T. at p. 39. Defendant indicated that one of the Officers told
him he had to give him the keys, because the K-9 Unit was coming. Defendant stated that he gave the keys to a man who was in
the Courtroom on May 3, 2013, with glasses and a blue shirt. The Court directed the Officer to stand up and identify himself, and
he stated he was Officer Steve Kondrosky. H.T. at p. 40.

Finally, Defendant testified, upon questioning from the Court that when he perceived the vehicle behind him, he never made
any movement toward the passenger side of the vehicle. H.T. at p. 44.

On rebuttal, the Commonwealth called Officer Steve Kondrosky to testify on his behalf. According to Officer Kondrosky, on the
evening in question, they conducted a traffic stop upon Defendant’s vehicle for a few traffic violations. Once they conducted a stop,
they noticed there was movement inside the vehicle. He further testified that once they activated the audio and visual warning
systems, the vehicle pulled over and as soon as the vehicle came to a stop, the Defendant placed the vehicle in park. He indicated
that Officers typically do not exit vehicle unless they can see the break lights are not illuminated to prevent someone from pulling
off. He testified that as soon as the vehicle went into park, the driver leans over towards the floor board on the passenger side of
the vehicle as they were exiting their vehicle. This caused Officer Kondrosky to initially unholster his weapon. He indicated he did
not place Defendant at gunpoint, but it drew a concern to him. H.T. at p. 52. The Officer was concerned because the area is both a
high crime and drug area. Id. at p. 53. The Officer stated “At that point, several shootings had taken place in that vicinity of
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McKeesport.” Id.
According to his training and experience, Officer Kondrosky testified that the movements were consistent with somebody

concealing something due to the fact Defendant was not initially anywhere near the glove box of the vehicle. He further testified
that the Defendant leaned down towards the passenger floor. H.T. at p. 53.

Officer Kondrosky testified that at no point did he observe keys being used to unlock a lockbox in the vehicle. He also testified
that he never at any point had a set of keys belonging to the Defendant, and there was never any discussion as to having to unlock
anything in the vehicle. As far as Officer Kondrosky knew, the keys remained in the vehicle. H.T. at p.p. 54-55.

At the conclusion of argument by Counsel, the Court made the following findings:

The Court finds the Commonwealth, because it is a warrantless search, does bear the burden of proof. However, that
burden of proof is only by a preponderance of the evidence because it is a Motion to Suppress. The Court finds that the
Commonwealth has met its burden of a preponderance of the evidence and the purpose of the search was for the protec-
tion of the Officers based on the movement and the traffic violations that they had indicated. And so the Court will deny
the Motion for Suppression.

H.T. at p. 67.

After the Court ruled, the Stipulated Non-Jury Trial continued. H.T. at p. 67. The parties had previously agreed to incorporate
the testimony in the Suppression Hearing into the Stipulated Non-Jury Trial. After brief argument, the Court found the Defendant
guilty of Count 1, 18 Pa. C.S.A. § 6106A1. The Court imposed a sentence of 5 years probation, to commence May 3, 2013, the date
of the Suppression Motion and the Stipulated Non-Jury. H.T. at p. 76. The Court found the Defendant not guilty of the Summary
Offenses. H.T. at p. 77.

Defendant’s Appeal to the Superior Court of Pennsylvania was thereafter timely filed.

DISCUSSION
A Motion to Suppress Evidence places both the burden of production as well as the ultimate burden of persuasion upon the

Commonwealth. Pa. R. Crim. Proc. 581(H) & “Comment:” to Rule 581. The standard of proof the Commonwealth must meet is a
preponderance of the evidence. Id.; Commonwealth v. Labron, 543 Pa. 86, 669 A.2d 917 (1995).

At the conclusion of the Hearing, the Court held the Commonwealth met its burden of proof concluding “the purpose of the
search was for the protection of the officers based on the movements and traffic violations that they had indicated.” H.T. at p. 67.
While not explicitly stated on the record, the Court obviously found the Officer’s testimony credible, which allowed the
Commonwealth to meet both the burden of production, as well as the burden of persuasion. The Court noted during argument, if
the Court accepted the Officer’s testimony as credible, it would appear this was a proper wing span search based on the case law
provided. Id. at p. 60.

The Defendant admitted he committed the traffic violations, which were the basis of the stop. H.T. at p.p. 31-32, 48 & 64. Based
on the testimony of the Officers, and the Defendant’s admission, the basis of the stop is undisputed/uncontested. Defendant’s
Counsel conceded the Officers had probable cause to conduct a traffic stop. H.T. at p.p. 64-65. Thus, the only issue which remained
was the basis for the search of the vehicle by the Officers.

On the issue of the reason why the Officers searched the Defendant’s vehicle, the Court found credible the Officers’ version of
events. The Court discredited the Defendant’s version of events in light of the fact the Defendant lied to the Officers at the scene
when he stated he had a permit to carry the weapon, however, the permit was at home. The Defendant was unable to secure a
permit because he was not of legal age to possess a firearm, which is twenty-one (21) years old. H.T. at p.p. 9-10. The Defendant
testified Officer Goss was the first Officer to make contact with him. H.T. at p. 33. Officer Goss requested and obtained the
Defendant’s license, registration and insurance information. H.T. at p.p. 33-34. After Officer Goss returned to the Defendant’s
vehicle with the information, Detective Alfer asked the Defendant if the Officers could search his vehicle. Id. The Defendant was
insistent it was Detective Alfer, not Officer Goss. Id. Defendant testified Detective Alfer repeatedly asked for consent to search the
vehicle. H.T. at p.p. 34-35. Coincidently, Detective Alfer was not present to testify. Id. The Court found the Defendant’s testimony
somewhat suspect on this point.

During argument, the Court addressed the cases provided by Counsel and reviewed by the Court. H.T. at p.p. 63-67. While the
cases were only referred to by name, there is no dispute the four cases were as follows:

(1) Commonwealth v. Tuggles, 58 A.3d 840 (Pa. Super. 2012)
(2) Commonwealth v. Boyd, 17 A.3d 1274 (Pa. Super. 2011)
(3) In the Interest of O.J., 958 A.2d 561 (Pa. Super. 2008)
(4) Commonwealth v. Murray, 936 A.2d 76 (Pa. Super. 2007)

In all of these cases, the Superior Court held, based on the totality of the circumstances, the Officers had reasonable suspicion to
believe the defendant may have a weapon within reach inside the vehicle justifying a search of the interior of the vehicle.

In reviewing the authority provided by the parties, and addressed at argument, the cases discussed the seminal decisions of
Michigan v. Long, 463 U.S. 1032 (1983) and Commonwealth v. Morris, 537 Pa. 417, 644 A.2d 721 (1994). In Long and Morris, the
respective Supreme Courts promulgated the test for determining whether a Police Officer may conduct a protective search of the
interior compartment of a car for weapons. In Long, the United States Supreme Court applied the test announced in Terry v. Ohio,
392 U.S. 1 (1968), and held that a weapon search may be performed where an Officer has reasonable suspicion that a firearm may
be secreted in the car, and that the search may encompass any area where a weapon could be hidden and accessible to the
Defendant in the vehicle. In Long, the Court made the apt observation that “detentions involving suspects in vehicles are especially
fraught with danger to Police Officers.” Long, at p. 1047. The Long Court stated:

The search of the passenger compartment of an automobile, limited to those areas in which a weapon may be placed
or hidden is permissible if the police officer possesses a reasonable belief based on specific and articulable facts, which,
taken together with the rational inferences from those facts, reasonably warrant the officers in believing that the suspect
is dangerous and the suspect may gain immediate control of a weapon. The issue is whether a reasonably prudent man
in the circumstances would be warranted in the belief that his safety or that of others was in danger.

Id. at p.p. 1049-50.
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In Morris, the Pennsylvania Supreme Court concluded that the Long Standard comported with the Pennsylvania Constitution.
In that case, the Supreme Court ruled that a protective search of the interior of the car was warranted based on the following facts.
After being detained for a traffic stop, the Defendant leaned down toward the floor of the center console, he briefly placed his hand
between his legs after being ordered to put them on the steering wheel. During the stop, the Police observed a metal pipe in the
vehicle. Our Supreme Court found that the Police Officer did have sufficient facts at his disposal to warrant a reasonably prudent
man to believe that his safety “was compromised” enough to allow the Police intrusion in question. Morris at p.723. The Court
reasoned that the Defendant’s behavior of leaning down and reaching between his legs was consistent with hiding a weapon.
Commonwealth v. Grahame, 607 Pa. 389, 7 A.3d 810 (2010).

It is well established under Pennsylvania Law that the Courts look at the totality of the circumstances facing an officer when
they examine whether an Officer has a reasonable suspicion to search for a weapon. Commonwealth v. Simmons, 17 A.3d 399, 403,
(Pa. Super. 2011).

This Honorable Court finds that the same factors at issue in Simmons also exist in this case against Defendant: a traffic stop at
night, a body movement consistent with hiding a weapon, and the stop occurred in the location where criminal activity regularly
occurred.

In the matter at hand, in determining whether Officers Goss and Kondrosky had reasonable suspicion that they were in
danger, this Court looked at all the facts and circumstances at its disposal. The Officers clearly testified that they were present
in a high crime area, it was night, the vehicle had tinted windows, and they saw Defendant reach to the floor of the passenger
side of the vehicle, as if to conceal a weapon. In addition, Officer Goss abundantly testified as to his extensive firearms training
from his career in the Marine Corp. as an Infantry Rifleman and with the City of McKeesport Police Department. He also assists
the District Attorney’s Narcotics Task Force and Saturation Details in high crime areas of the City, the detail he was on the night
in question.

During argument, Defendant’s Counsel challenged there was only one furtive movement by Defendant when he made a suspi-
cious movement towards the passenger side front floor area of the vehicle. H.T. p.p. 62-65. The Court specifically addressed that
multiple or several movements are not required to justify an Officer’s decision to search for protection of the Officer.

It should be noted, that nothing in Pennsylvania case law requires the existence of multiple hand movements to support an
Officer’s fear that a defendant may have access to a firearm. By way of example, in Commonwealth v. Foglia, 979 A.2d 357 (Pa.
Super. 2009) (en banc), The Defendant performed a single action of patting his waistband, which is an area where weapons are
frequently secreted. The Superior Court concluded that the Police where justified in performing a search of that area for weapons
when it was night and in a high crime area. The Defendant further walked away upon viewing the Police and the Police had
received an anonymous tip that someone matching the Defendant’s description was armed. The pertinent analysis does not involve
the number of actions performed by a person, but rather the nature of those actions. Where a person performs an activity that is
indicative of an attempt to secrete a weapon, that movement, regardless of whether it is singular or multiple, can support a belief
that the person has a gun. Tuggles, at p. 843.

As such, this Court found that the facts presented by Officers Goss and Kondorsky, overwhelmingly established proof that they
may have been in danger and made the circumstances enough to support reasonable suspicion. Therefore, this Court property
concluded that the weapons search conducted herein was not unconstitutional.

CONCLUSION
For the reasons set forth above, this Court committed no errors of Law; the denial of the Defendant’s Motion to Suppress should

be upheld; and Mr. Wagner’s Appeal should be DENIED.

BY THE COURT:
/s/Ignelzi, J.

Dated: August 30, 2013

Commonwealth of Pennsylvania v.
Francis Ivan Smith

Criminal Appeal—Guilty Plea—PCRA—Waiver—Turner/Finley Letter—Subject Matter Jurisdiction

No. CC 201006106, 201006061. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 4, 2013.

OPINION
On March 14, 2011, Appellant, Francis Ivan Smith, pled guilty at two informations to eleven counts of Burglary, three counts of

Forgery, seven counts of Theft by Unlawful Taking, three counts of Theft by Deception, one count of Criminal Mischief, and one
count of Access Device Fraud. In exchange for his plea, the Commonwealth agreed to a sentence of two to four years incarcera-
tion, with Appellant being RRRI-eligible. Despite the plea agreement as to sentence, at Appellant’s request, this Court ordered a
Pre-Sentence Report. On June 20, 2011, Appellant orally moved to withdraw his guilty plea. This Court denied the Motion on June
30, 2011 and, after reviewing the Pre-Sentence Report, sentenced Appellant in accordance with the plea agreement on October 4,
2011. Appellant’s Post-Sentence Motion to withdraw his guilty plea was denied on October 19, 2011. Appellant filed a Notice of
Appeal on October 25, 2011. This Court, on April 10, 2012, filed its Opinion and the Superior Court of Pennsylvania affirmed the
judgment of sentence on December 21, 2012. The Supreme Court of Pennsylvania denied the Petition for Allowance of Appeal on
June 12, 2013.

In the interim, on April 5, 2013, Appellant filed, pro se, a Motion to Vacate Judgment, which this Court treated as a Post
Conviction Relief Act (PCRA) Petition. Appointed counsel filed a Turner/Finley letter on July 9, 2013. This Court dismissed the
PCRA on July 30, 2013. Appellant filed a Notice of Appeal on September 24, 2013 and a Concise Statement of Errors Complained
of on Appeal on October 22, 2013.
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ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that this Court lacked jurisdiction to enter a

conviction at Count One of CC# 201006106 because the criminal information failed to include information of ownership, occupa-
tion or possession of the premises. Likewise, Appellant alleges the Court lacked jurisdiction to enter a conviction at Count One of
CC# 201006061, because the address is listed incorrectly and the information failed to include information of ownership, occupa-
tion or possession of the premises. Next, Appellant alleges that this Court erred when it failed to vacate Count Eight based on the
failure to allege ownership, occupancy or possession of the premises in an entity capable of such. Appellant also alleges that the
convictions at Count Two through Eight at CC# 201006106 and at CC# 20106061 are precluded by 18 P.S. § 3502(d). Appellant
further alleges that Count One at CC# 201006106 and Counts One through Ten at CC# 201006061 should be vacated as there is no
allegation as to the time of entry. Lastly, Appellant alleges that this Court erred in relying upon counsel’s Turner/Finley letter which
contained incorrect legal analysis regarding the jurisdictional requirements of the various counts referenced above. (Concise
Statement of Matters Complained of on Appeal, 1-3)

DISCUSSION
Appellant couches his allegations of error in language which suggests he is challenging the jurisdiction of this Court to impose

sentence. Appellant impermissibly attempts to make arguments that would otherwise have been waived for failure to previously
litigate by claiming that as a consequence of these alleged errors, the Court’s jurisdiction is divested. As the underlying claims
(relating to deficiencies within the criminal informations) are not, in fact, jurisdictional, they are waived as they were not raised
in Appellant’s direct appeal. However, in the interest of affording Appellant the opportunity to further develop the record, the
Court will address the allegations raised above.

Appellant’s first three allegations claim various errors in the criminal information divested this Court of jurisdiction to impose
sentences upon Appellant. Appellant’s premise is incorrect. Subject matter jurisdiction exists when the court is competent to hear
the case and the defendant has been provided with a formal and specific notice of the crimes charged. Commonwealth v. Jones,
929 A.2d 205, 208 (Pa. 2007). In the case sub judice, both elements are present.

Clearly, this Court was competent to hear Appellant’s case. The Court of Common Pleas of each judicial district is vested with
“unlimited jurisdiction in all cases except as may otherwise be provided by law.” Constitution of Pennsylvania, Article V, Section
5(b). Furthermore, the Court of Common Pleas has statewide jurisdiction in all cases arising under the Crimes Code.
Commonwealth v. Bethea, 828 A.2d 1066, 1074 (Pa. 2003).

Turning to the notice requirement of subject matter jurisdiction:

[I]t is necessary that the Commonwealth confront the defendant with a formal and specific accusation of the crimes
charged. This accusation enables the defendant to prepare any defenses available to him, and to protect himself against
further prosecution for the same cause; it also enables the trial court to pass on the sufficiency of the facts alleged in the
indictment or information to support a conviction. The right to formal notice of charges, guaranteed by the Sixth
Amendment to the Federal Constitution and by Article I, Section 9 of the Pennsylvania Constitution, is so basic to the
fairness of subsequent proceedings that it cannot be waived even if the defendant voluntarily submits to the jurisdiction
of the court.

Commonwealth v. Little, 314 A.2d 270, 272-273 (Pa. 1974). Appellant asserts that this Court lacked jurisdiction to enter a convic-
tion at Count One of CC# 201006106 because the criminal information failed to include information of ownership, occupation or
possession of the premises. However, the victim is identified in the Affidavit of Probable Cause, which was provided to Appellant
through discovery. Furthermore, the crime of Burglary does not require identification of the owner of the premises. Burglary is
defined as entry into a building with the intent to commit a crime therein when, at the time of entry, the building is not open to the
public and the actor is not licensed or privileged to enter. 18 P.S. § 3502(a).1 Finally, as Appellant and counsel were able to negoti-
ate a favorable plea bargain with the Commonwealth, it is clear that Appellant was well aware of all of the charges, including this
Burglary. See Jones, 929 A.2d at 212.

Similarly, Appellant alleges that Count One of CC# 201006061 of the information incorrectly lists the location of the burglary
as “325 Locust Street, Sewickley, PA 15143.” This address does not exist. However, and once again, the Affidavit of Probable Cause,
which was provided to Appellant, correctly identifies the location as 525 Locust Pl. Sewickley. Both the Affidavit and the informa-
tion refer to the location as the office of Dr. Wagner. When viewed together, Appellant had sufficient knowledge of the specifics of
the allegation to defend himself fully.2

Appellant next claims that 18 P.S. § 3502(d) prevents this Court from convicting him on the underlying non-burglary counts. At
the time of his conviction, the statute read that “A person may not be convicted both for burglary and for the offense which it was
his intent to commit . . . unless the additional offense constitutes a felony of the first or second degree.” 18 P.S. § 3502(d). (emphasis
added). However, conviction for purposes § 3502(d) refers to the judgment of sentence not the verdict. Commonwealth v. Couch,
731 A.2d 136, 144 (Pa.Super. 1999). This interpretation is reflected in the subsequent amendment to § 3502(d), which became effec-
tive September 4, 2012 and replaced the word “convicted” with the word “sentenced.” Therefore, Appellant’s plea on the underly-
ing offenses was valid as he was sentenced only on the burglaries.

Appellant’s final allegation of error is that this Court erroneously relied upon counsel’s no-merit letter. While this Court
reviewed the well-reasoned arguments of counsel contained in the no-merit letter, the law contained therein as reviewed by the
Court, as well as this Court’s independent research, simply does not support Appellant’s arguments. As such, this Court was
required to dismiss the PCRA petition.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Therefore, Appellant’s third allegation of error is also without merit.
2 This statement applies equally to Appellant’s fifth allegation of error, which is waived as appellant failed to raise this issue prior
to his Concise Statement.



page 568 volume 161   no.  26

John A. Scrima and Sylvia V. Scrima v.
UPMC Mercy f/k/a

The Mercy Hospital of Pittsburgh
Document—Requests—Patient Records—Peer Review Protection Act—Peer Review Committee—“Proceedings and Records”—
Original Sources Exception

No. GD-11-019474. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—September 9, 2013.

OPINION
Plaintiffs have requested documents containing information created or compiled by hospital staff relevant to the injuries

sustained by the plaintiff-patient while under the hospital’s care. The request is limited to two documents identified by defendant
as protected by the Peer Review Protection Act, 63 P.S. §§ 425.1-425.4: a timeline/chronology of events prepared by Tammy Vogel,
RN, and a reeducation plan prepared by LaSalle Desmet, RN.

Plaintiffs respond that these documents were not prepared solely for purposes of peer review and contain factual information
otherwise available from original sources, which circumstances obviate the Act’s protections. Thus, they are not protected by the
Peer Review Protection Act.

The Act declares confidential the records and proceedings of a review committee, established for the purpose of reviewing
information related to evaluating and improving patient care. The Act states:

The proceedings and records of a review committee shall be held in confidence and shall not be subject to discovery or
introduction into evidence in any civil action against a professional health care provider arising out of the matters which
are the subject of evaluation and review by such committee and no person who was in attendance at a meeting of such
committee shall be permitted or required to testify in any such civil action as to any evidence or other matters produced
or presented during the proceedings of such committee or as to any findings, recommendations, evaluations, opinions or
other actions of such committee or any members thereof: Provided, however, That information, documents or records
otherwise available from original sources are not to be construed as immune from discovery or use in any such civil
action merely because they were presented during proceedings of such committee, nor should any person who testifies
before such committee or who is a member of such committee be prevented from testifying as to matters within his
knowledge, but the said witness cannot be asked about his testimony before such a committee or opinions formed by him
as a result of said committee hearings. (Emphasis added.)

63 P.S. § 425.4.

The threshold question is whether the subject documents constitute the “proceedings and records of a review committee.” Some
common pleas courts appear to have applied a mechanistic definition of the term “review committee.” See Short v. Pavlides, 33 Pa.
D. & C.4th 118 (Phila. C.P. 1996) (concluding that only information generated by a formal committee, not by individuals, is protected).
However, the Superior Court has implicitly adopted a broader definition. See, e.g., Troescher v. Grody, 869 A.2d 1014, 1022 (Pa.
Super. 2005) (concluding the terms “committee” and “individual” are used interchangeably under the Act, and to adopt a rigid
distinction would undermine the peer review privilege).

For this reason, and because plaintiffs have not challenged this aspect of the peer review, the only question before this
court is whether the two documents “are otherwise available from original sources,” which are not shielded from discovery
by the Act.

Plaintiffs contend that the two documents are relevant hospital records created by hospital staff and, thus, subject to discovery.
Defendant contends that these documents are protected because they were created following receipt of an incident report for
purposes of improving hospital care.

Tammy Vogel was the Unit Director of the unit where plaintiff-husband was a patient.
After receiving a copy of an incident report regarding a deep tissue injury that plaintiff husband sustained, Ms. Vogel compiled

information relating to the care of the patient. Ms. Vogel reviewed the patient’s medical records and discussed his condition with
several of his care providers for the purpose of considering whether to formulate a reeducation plan for the nursing staff. Although
Ms. Vogel did not take notes of individual discussions with plaintiff ’s care providers in the process of her ongoing review, she
created and maintained a document summarizing the facts gleaned from those discussions and from other sources, including the
incident report and plaintiffs medical records (the “timeline/chronology”). Ms. Vogel subsequently asked LaSalle Desmet, RN and
Skin Representative, to assist in preparing a reeducation plan for presentation to the nursing staff (the “reeducation plan”). See
Def.’s Br. in Supp. of Def.’s Resp. to Pls.’ Am. Mot. to Compel at 2-3.

When asked why she performed the investigation, Ms. Vogel testified at page 26 of her Deposition that “it’s assumed that I
review any event on my unit” with or without the direction of a supervisor. Also see Vogel Affidavit ¶ 4 (“After receiving a copy of
the incident report regarding [plaintiffs] deep tissue injury, as Unit Director, I conducted [an investigation] which involved inter-
viewing various nurses on my unit as well as Lori O’Shea, the wound care nurse.”).

Under the Superior Court’s most recent interpretation of the scope of the Peer Review Protection Act, the purpose underlying
the creation of the documents is the most relevant consideration.1 See Piroli v. Lodico, 909 A.2d 846, 852-53 (Pa. Super. 2006);
Dodson v. DeLeo, 872 A.2d 1237 (Pa. Super. 2005); and Troescher v. Grody, 869 A.2d at 1022.

The Peer Review Protection Act culminated from the General Assembly’s determination that “because of the expertise and
level of skill required in the practice of medicine, the medical profession itself is in the best position to police its own activities.”
Young v. Western Pa. Hosp., 722 A.2d 153, 156 (Pa. Super. 1998). Furthermore, as this court has noted, the honest, potentially
critical evaluation of one care provider by another envisioned under the Act demands the strictest confidentiality of the proceed-
ings to ensure the conclusions reached are not tainted by the fear of future legal repercussions. O’Neill v. McKeesport Hosp., 48
Pa. D. & C.3d 115, 121-22 (Allegheny C.P. 1987). For this reason, the General Assembly, in its effort to encourage meaningful self-
criticism, has sought to shield from external inquiry the findings, evaluations, recommendations and opinions generated in the
internal review process. Id.

Although the Act protects generally the work of a peer review committee, its protections do not extend to documents that
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are available from “original sources.” There are common pleas courts that have adopted an expansive view of the original
source exception, concluding that only the recommendations for action produced by the committee are shielded from dis-
closure, while documents created in preparation for a review necessarily preexisted the review and, therefore, constitute
separate “original sources.” See, e.g., Resnick v. Hahnemann Univ. Hosp., 28 Phila. Co. Rptr. 561, 1995 WL 1315946 (Phila.
C.P. Jan. 13, 1995). However, almost every court has rejected this distinction, relying instead on the purpose underlying the
document’s creation.

The “original sources” exception covers any documents created by an employee of a hospital who has no responsibility for eval-
uating the quality of the care and who did not prepare the documents at the request of a professional health care provider evalu-
ating the quality of the care as part of a peer review. See Atkins v. Pottstown Memorial Med. Ctr., 634 A.2d 258 (Pa. Super. 1993).
However, where the document would not have been created but for the initiation of peer review, this document should be consid-
ered derived from or part of a peer evaluation.

In the present case, the nurses who prepared and reviewed the documents testified that each was generated for the purpose of
evaluating the conduct of the medical staff and, if necessary, reeducating the staff regarding future procedures. Each was derived
from or part of a peer evaluation or review of staff conduct for the purpose of reeducating the staff. Even if some of the factual
information contained within the subject documents is available through original sources, that alone does not render the docu-
ments discoverable. See Dodson v. DeLeo, 872 A.2d at 1244. Plaintiffs remain free to examine the staff concerning their knowledge
of the circumstances surrounding plaintiff ’s injuries, but they may not inquire as to what conclusions or recommendations resulted
from the investigation.

In summary, there is no reason for me to depart from the prior holding and underlying reasoning in O’Neill, supra. To the
contrary, the case law that has developed following O’Neill has given less weight to when the reports were created and by whom
and more weight to the reason or purpose for their creation. Thus, since the documents in question were prepared for purposes of
reviewing the quality of the medical services that were provided, these documents are protected by the Peer Review Protection
Act.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 9th day of September, 2013, it is hereby ORDERED that Plaintiffs’ Motion to Compel Discovery is denied.

BY THE COURT:
/s/Wettick, Jr., J.

1 There is no claim that Ms. Vogel, in undertaking to review “any event on [her] unit,” would do so for any reason other than for
peer evaluation. See Vogel Dep. 26: 5-24.

In Re: Appeal of Zachary Kaib
Polygraph—Polygraph Test—Due Process—Employment Screening—Right to Public Employment—Scientific Validity—Firefighter

No. SA 13-000229. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—September 11, 2013.

OPINION
This matter comes before this Court following a hearing and argument conducted by the Civil Service Commission of the

City of Pittsburgh on February 4, 2013. That hearing and argument resulted in Findings of Fact and Conclusions of Law and
Order dated February 21, 2013 by the Civil Service Commission in favor of the Respondent, the City of Pittsburgh. The legal
issue presented to the Commission, and to this Court, is a unique one. Fairly stated, the question is whether the city fire chief
may properly exercise his discretion to disqualify a firefighter candidate based solely upon the results of a pre-employment
polygraph screening test.

The facts of the case are simple and materially uncontested in nearly every respect. Zachary Kaib applied for a position as a
candidate firefighter. During the course of Mr. Kaib’s application process, he submitted to a polygraph examination. The City of
Pittsburgh fire chief testified that he reviewed candidate background files, including the file of Mr. Kaib, and selected candidates
for the position of firefighter. The fire chief passed over Mr. Kaib’s application for the sole reason that: “there was indications of
[…] deception in the polygraph exam.” Civil Service Commission Hearing Transcript, (hereinafter “CSCT”), page 15. Upon direct
examination the chief was further asked “What was it about the performance on the polygraph exam that caused you concern?,”
to which the chief responded: “It indicated a couple of things. First, deception indicated in a situation, being less than honest is a
character issue. We want people with fine, upstanding characters to be on the fire bureau. The second one was the specific ques-
tions related to drug activity, and whether answering truthfully would disqualify him from the position. That is what raised my
concern.” CSCT page 17. The fire chief answered a single question on cross examination: “Chief other than the reasons you just
stated, there were not any other reasons to disqualify Mr. Kaib, correct?” to which the chief responded: “That’s correct.” CSCT
page 17.

In support of its contention that the fire chief may properly pass over a candidate for a firefighter position based upon the
results of a polygraph examination, the City begins by asserting that there is no entitlement to public employment in Pennsylvania
as a candidate for a position as a firefighter maintains neither a liberty interest nor a property right in his status as a candidate.
Anderson v. City of Philadelphia 845 F.2d 1216, 1221-1222 (1988). The City further argues that the use of polygraph exams as a
pre-employment screening tool has been recognized as valid, particularly for public safety positions. Anderson. The City asserts
that the fire chief has the authority to require candidates for a firefighter position to take a polygraph exam as it is an appropriate
test for determining the suitability of a candidate for a firefighter position City of Pittsburgh v. Wilson 77 Pa D&C 4th245 (2005).1

The City appears to recognize that in order to deny a firefighter candidate consideration, the fire chief must find
just cause sufficient to disqualify the candidate. The City invokes the following definition of just cause: “[Just cause] must
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necessarily be largely a matter of discretion on the part of the head of the department. To be sufficient, the cause should be
personal to the employee and such as to render him unfit for the position he occupies, thus making his dismissal justifiable and for
the good of the service. All the law requires is that the cause not be religious or political but concerned solely with the inefficiency,
delinquency or misconduct of the employee. A wide latitude must be left for the superior officer - in fact a discretion conditioned
on its exercise in good faith and not as a screen for some reason not based upon the fitness of the employee to fill the position. In
re: O’Gorman, 409 Pa 571, 187 A.2d 581, 583-584 (1963).”

The City concedes that decisional case law has long recognized that polygraph exam results are not admissible into evidence in
proceedings implicating liberty interests (see E.G., Commonwealth v. Gee, 354 A.2d 875 (1975); Commonwealth v. Hetzel, 822 A.2d
747 (Pa Super 2003)) or property rights (see E.G. DeVito v. Civil Service Commission, 404 Pa. 354. 172 A.2d 161 (Pa. 1961; Township
of Silversprings v. Thompson, 496 A.2d 72 (Pa Cmwlth 1985). The City argues, however, that there exists no prohibition against
considering the results of polygraph examinations as “just cause” to deny employment to a job applicant. Specifically, the City
argues that job applicants, while entitled to simple due process, do not maintain a liberty interest or property right in their antic-
ipated or hoped for employment.

This Court is compelled to accept the decision of the Civil Service Commission if it is supported by substantial evidence, and
neither violates the Constitution nor constitutes an error of law. Substantial evidence is “such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” Bowman v. Commonwealth Department of Environmental Resources, 549
Pa 65, 68 700 A.2d 427, 428 (1997).

In response to the City’s arguments, Petitioner asserts, quite understandably, that Pennsylvania law has long recognized the
unreliability of polygraph examinations through an abundance of decisional case law that has specifically concluded that because
of its unreliability, polygraph examination results are inadmissible as evidence in trials and hearings in a variety of contexts
throughout Pennsylvania. Petitioner’s assertion in this regard is entirely accurate, but this evidentiary prohibition has no direct
application to the fire chief ’s utilization of polygraph results in his consideration of a firefighter candidate. Further, while, as
Petitioner puts it, “Pennsylvania courts have never permitted a fire chief to disqualify a “just cause” protected firefighter appli-
cant based solely upon the results of inadmissible and unreliable polygraph results,” it can be equally well said that Pennsylvania
courts have never precluded a fire chief from disqualifying a “just cause” protected firefighter applicant based solely upon poly-
graph results.

In this Court’s mind, the most troubling aspect of the chief ’s reliance upon the polygraph results is not the fact that they are
technically (and categorically) inadmissible under the Pennsylvania rules of evidence, but rather because there appears to be a
substantive lack of scientific validity to their usefulness with respect to pre-employment screening. Significantly, while the City’s
expert on the issue of the validity of polygraph testing testified that based upon his experience and training, polygraph results were
generally reliable, he also explicitly agreed “with the National Research Council and their findings in their 2003 report” CSCT page
46, lines 19-22. The Executive Summary of the National Research Council’s meta-analysis of scientific evaluations of the accuracy
of polygraph results includes several findings and conclusions that are quite arguably directly material to their efficacy in the
context of the instant matter. While the Executive Summary acknowledged the validity of some “specific-incident” polygraph test
results, the summary cautioned:

Because the studies of acceptable quality all focus on specific incidents, generalization from them to uses for screening
is not justified. Because actual screen applications involve considerably more ambiguity for the examinee and in deter-
mining truth than arises in specific-incident studies, polygraph accuracy for screening purposes is almost certainly lower
than what can be achieved by specific incident polygraph tests in the field.

Executive Summary page 4, Reproduced Record page 82. (Emphasis added.) When specifically applied to the question of the
efficacy of security screening of potential Department of Energy employees, the Executive Summary concluded:

Polygraph testing yields an unacceptable choice for DOE employee security screening between too many loyal employees
falsely judged deceptive and too many major security threats left undetected. Its accuracy in distinguishing actual or
potential security violators from innocent test takers is insufficient to justify reliance on its use in employee security
screening in federal agencies.

Executive Summary page 6, Reproduced Record page 84.

Given that the polygraph expert proffered by the City offered no material additional testimony to bolster the scientific validity
of nonspecific screening polygraph results and because the fire chief appears to have relied solely upon such nonspecific
prescreening polygraph results with respect to his decision to disqualify Petitioner as a firefighter candidate, very serious ques-
tions are properly raised with respect to whether the fire chief ’s decision is based upon illusory criteria, a scientifically invalid
premise, or and arbitrary standard.

However, and notwithstanding those serious concerns, because the fire chief enjoys such broad discretion with respect to the
hiring process and decisions related thereto, and because I discern in the record no evidence whatsoever that the fire chief relied
upon his review of the polygraph results in Mr. Kaib’s case in any manner differently than he would have relied upon similar poly-
graph results in any other firefighter candidate’s consideration, I am unable to conclude that the Civil Service Commission erred
in concluding that the fire chief either deprived Mr. Kaib of due process, and/or disqualified Mr. Kaib without just cause.

BY THE COURT:
/s/Colville, J.

1 Petitioner takes specific issue with the City’s reliance upon the City of Pittsburgh v. Wilson noting that the Court in that case did
not approve of the disqualification of Wilson because of polygraph results, but rather because the City can often glean a candidate’s
inadequate candor, lack of completeness, or perhaps dishonesty by comparing the candidate’s responses on their candidate
processing form against answers provided during the course of the polygraph procedure. In this respect, the City is not relying
upon the actual polygraph results as much as the difference between the candidate’s responses during the polygraph exam and
their prior disclosures. In this case, Petitioner argues that the fire chief is plainly relying directly upon the substantive polygraph
results which indicated that the petitioner was less than fully honest in his responses. This is an admittedly substantive, though
ultimately not controlling, distinction.
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Danella Bray v.
McKeesport Housing Authority

Miscellaneous—Denial of Application—Subsidized Housing—No Judicial Review—Cope—Due Process

No. SA 13-355. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—October 15, 2013.

OPINION
The instant case involves the holdings of two prior decisions of the Commonwealth Court, Cope v. Bethlehem Housing Authority,

514 A.2d 295 (Pa. Cmwlth 1986) and McKinley v. Housing Authority of the City of Pittsburgh, 58 A.3d 142 (Pa. Cmwlth 2012). Both
cases concerned the appealability of a housing authority’s decision to deny an application for federally-subsidized housing and both
concluded that rejected applicants were not entitled to have the reasons for their rejection reviewed by a court.

Cope had held that mere applicants for housing or housing assistance have no property interest in such benefits and therefore have
suffered no due process violation which the courts of Pennsylvania should bother addressing. In McKinley, Commonwealth Court reit-
erated this position and further ruled that there is no need for Pennsylvania to look to the federal cases that were contrary to Cope,
because the United States Supreme Court (which has not yet ruled on this issue) has not yet bound Pennsylvania to do so.

We were involved in the McKinley case and had then stated that Cope alone bound us to refuse to entertain Ms. McKinley’s
appeal. We took then the same position we were compelled to take here, that Cope forecloses our ability to review denials of appli-
cations for housing. Until Commonwealth Court changes its mind regarding the value of the federal decisions on point or until the
Pennsylvania Supreme Court grants allocatur and overrules Cope, Courts of Common Pleas must follow Cope even though its hold-
ing is contrary to much of the federal case law interpreting the federal regulations that govern housing authorities.

We admit to being disappointed that Commonwealth Court, when they reviewed McKinley, did not reconsider Cope, which may
very well stand alone in denying any judicial review to those who are denied housing benefits that they assert they should have
received. As it now stands, under Cope and McKinley, employees of housing authorities, when reviewing applications for housing
benefits, are free to interpret federal regulations however their fancy strikes them and regardless of the actual purpose or intent
of those regulations.

Without an opportunity for a review by a Court, people in dire straits are at risk of being denied benefits to which they are enti-
tled simply because a clerk or a hearing officer, in good faith or otherwise, misinterpreted a federal regulation. If someone, with
or without a family, is going to be relegated to a shelter or to a cardboard box in an alley, he or she or they should at least be able
to ask a court to review the basis for this potentially tragic type of local agency decision.

We note that just as Commonwealth Court is not bound to follow federal cases, it is also not bound to continue to stand by Cope
simply because the United States Supreme Court has not taken the opportunity to review the current federal precedent. In addi-
tion, Commonwealth Court now has the opportunity in this appeal to consider the effect on Cope of the right to judicial review guar-
anteed by the Pennsylvania Constitution, as well as the right to equal protection under the 14th Amendment to the United States
Constitution, neither of which was raised in McKinley.

We respectfully suggest that Commonwealth Court rule that the captioned matter be given a judicial review on the merits.

BY THE COURT:
/s/Friedman, J.

Date: October 15, 2013

In Re: I. A.
Dependency

1. The trial court placed the child in question in shelter care following his physical assault of his mother. The child was returned
to the mother a few days later with Children, Youth and Families failing to file a dependency petition, which the court believed
should have been filed immediately. A couple of months later, the child was detained in Shuman Center for aggravated assault and
defiant trespass. Two further delinquency petitions were filed a month after that. Following a detention hearing, the court ordered
the child to remain detained at Shuman Center with permission to be admitted to Western Psychiatric Hospital. Allegheny County
Probation filed the dependency petition due to Children, Youth and Families’ reluctance to investigate and help the family in ques-
tion. The mother was reluctant to assist in the child’s treatment plan. Children, Youth and Families refused to provide transporta-
tion to and from the mental health appointments since the child was not dependent and since the evaluations were mostly relevant
to the child’s delinquency case.

2. The court rebuked Children, Youth and Families for refusing to help the child or file a dependency action, even after the court
determined that the matter was a shared case management responsibility case, involving both dependency and delinquency
matters. The child’s mother’s unwillingness to cooperate with the mental health treatment plan and her lack of adequate housing
were issues in the dependency proceeding. An interpreter was made available to the mother, but the mother refused to accept this
service and never advised the court of any difficulty with the interpreter.

3. In the second appeal in this matter, the question of whether the child should continue to be under the jurisdiction of Juvenile
Court was raised as the child had reached the age of eighteen. The child was found to be dependent prior to his reaching the age
of eighteen. Before Juvenile Court can terminate its supervision, however, the court is required to conduct a hearing to ensure that
the child’s best interests are protected. Neither the mother nor any other party had moved to have such a hearing scheduled to
terminate the court’s supervision and, therefore, the court’s jurisdiction was retained.

(Christine Gale)
McVay, J., May 28, 2013
JV-12-2343. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division - Juvenile Section.
W.D.A. 1044 of 2013.
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McVay, J., June 26, 2013
JV-12-2343. In the Court of Common Pleas of Allegheny County, Pennsylvania, Juvenile Section.
W.D.A. 1143 of 2013.

OPINION
Allegheny County Office of Children, Youth and Families (CYF) filed a Notice of Appeal on June 13, 2013 and entered on the

docket in this matter on June 19, 2013, appealing this court’s May 20, 2013 order adjudicating I.A. dependent pursuant to the
Pennsylvania Juvenile Act at 42 Pa. C.S.A. § 6302 “Dependent Child” sections (1) and (6). Specifically, CYF’s Concise Statement of
Matters Complained on Appeal avers:

1. The trial court abused its discretion by adjudicating the child dependent when there was insufficient evidence to
support a finding of dependency wherein the circumstances which led to the filing of the petition had been remedied and
the trial court acknowledged that the cultural barriers contributed to those circumstances.

2. The trial court erred as a matter of law when it denied a request for a continuance after it had learned that the court inter-
preter spoke a different dialect than Mother and Mother’s counsel was having difficulty communicating with his client.

3. The trial court abused its discretion by adjudicating the child dependent when it considered and relied on testimony
and/or evidence presented outside the dependency hearing at previously conducted delinquency proceedings where all
parties were not present and/or represented.

4. The trial court erred as a matter of law when it denied a request for a continuance after the minor’s counsel informed
the court that she had not been able to have a meaningful conversation with her client because of untreated mental health
issues and requested that a Guardian ad Litem be appointed.

HISTORY
This family and child have a history with CYF dating back to November of 2012. CYF filed an ECA on November 6, 2012, alleging

that the child assaulted his mother, punching her in the face and Mother was fearful of and unwilling to allow the child to return home.
On November 6, 2012, the court issued an ECA and placed the child into shelter care at Family Links, Plum. At the shelter hearing on
November 9, 2012, before Hearing Officer Hobson, the court returned the child to Mother’s care and CYF advised the family of Family
Group Decision Making. Judge Ward appointed Kids Voice as the child’s GAL/legal counsel on November 8, 2012, to represent the
child’s best interest and recognized that dependency issues and jurisdiction applied to this case. CYF failed to file a dependency peti-
tion after the first court hearing between Mother and the child and this court believes it should have done so immediately and
provided the child with the necessary mental health treatment and Mother the appropriate assistance. This court notes that the only
service offered to this family was Family Group Decision Making when Mother was a refugee with no family in Pittsburgh.

On January 16, 2013, Judge Hens Greco issued a detention order detaining the child in Shuman for aggravated assault and defi-
ant trespass, alleging that the child committed one count of aggravated assault by threatening and pushing Baldwin vice principal,
Jonathan Peeples while on Baldwin School property and one count of defiant trespass, alleging that the child entered Baldwin
school property on 1/16/2013, after being provided notice that he was not permitted to enter Baldwin school grounds. On January
31, 2013, Judge Ward ordered the child to remain detained, continued the adjudicatory hearing and ordered the child to have a
mental health evaluation.

On February 4, 2013, Allegheny County Juvenile Probation filed two additional delinquency petitions alleging that the child
committed five counts of Simple Assault, two counts of Harassment and one count of Disorderly Conduct related to two separate
family incidents in which it was alleged that the child attacked his sister and mother.

At the February 11, 2013, detention hearing, this court ordered the child to remain detained at Shuman Center with permission
to be admitted to Western Psychiatric Hospital. Permission was also granted for the child to be admitted to a mental health step-
down program upon discharge by agreement of all parties. A status conference was scheduled for March 11, 2013.

On March 11, 2013, this court ordered the child released form Shuman Center and ordered him to be admitted to an interim
mental health program, pending RTF placement with an alternative safety plan to be implemented. CYF was ordered to assess the
Mother’s housing status, since evidence was presented that probation had made two referrals to CYF, which resulted in little or no
action by CYF. This court also ordered the continued use of an interpreter, Aweys Mwaliya, for the mother.

On March 18, 2013, probation officer Claire Koval, filed a private petition for dependency, alleging that the child has pending
delinquency petitions before this court and is currently incompetent to participate in his defense and is in need of an RTF place-
ment. It should be emphasized that Allegheny County Probation filed the dependency petition, due to CYF’s reluctance to investi-
gate and help this family. The child was detained at Shuman Center and his mother was residing in a motel, all of which has been
reported to CYF. On March 21, 2013, Judge Cozza, a third judge, appointed Kids Voice as the child’s GAL recognizing the need for
the child’s best interest to be represented and the existence of dependency concerns.

After the detention review hearing on March 21, 2013, this court ordered the child to remain detained at Shuman with permis-
sion to place in a mental health program pending an RTF or other appropriate placement. Upon completion of a mental health
program, the child was to be released to Shuman or an appropriate RTF program. An inner county agency meeting with all
parties was ordered to take place. The court also ordered the continued use of the interpreter for the benefit of the mother. At the
time of this hearing, the court ordered Mother to continue to search for housing as she still had not obtained permanent housing
for the child and his siblings.

At the next detention review hearing on April 2, 2013, after Mother obtained housing, this court ordered the child to remain
detained with permission to return to Mother’s care upon EHM connection with permission for the child to have “windows” as per
the probations officer’s discretion, specifically for mental health treatment and school. The child was to have no contact with the
alleged victim. This court ordered probation to continue to explore RTF placement for the child and to notify CYF and the case-
worker of the next scheduled hearing. Due to the child’s significant mental health issues and Mother’s reluctance to assist in the
child’s treatment plan, the court appointed attorney, Sharon Profeta the medical/educational guardian for the child. At this time
the court was convinced beyond any reasonable doubt that CYF would not assist this child or family. The April 2, 2013, order
contained the following:

“Status Conference, Competency and Police /Private Petition Hearings are scheduled for 4/22/13 at 9:00 A.M. in front of
Judge McVay. The court has heard testimony regarding child’s behavior, perhaps lack of competency, and Mother’s hous-
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ing and unwillingness to cooperate or get the child appropriate mental health treatment and advised her to obtain counsel.
Probation to provide a copy of this order ASAP to CYF caseworker who again was not present. CYF to assist mom with
obtaining counsel and GAL to work with med/ed guardian and is aware of possible RTF treatment needs according to P.O.
Kovall. THESE CONCERNS ARE AT ISSUE IN THE DEPENDENCY HEARING AND ALL PARTIES ARE ON NOTICE”
(see Judge McVay’s April 2, 2013, detention Review order).

The April 22, 2013, status conference, competency and private dependency petition hearings were continued to May 8, 2013, as
a status conference. Mother was ordered to obtain counsel and an interpreter was ordered to be present in court for the benefit of
the mother. The child was ordered to remain on EHM.

On May 7, 2013, the child’s med/ed guardian, filed her report indicating that all RTF referrals for the child had been denied.
The report also indicated that CYF would not provide any assistance with transporting the child to and from mental health appoint-
ments, since the child was not dependent and that the evaluations were most relevant to the child’s delinquency case, essentially
yet again, refusing to help the family in need.

After a status conference on May 8, 2013, this court issued an order scheduling an adjudicatory hearing, competency hearing,
and probation’s petition hearing for May 20, 2013, before this court. In addition, the order contained the following notice:

THIS IS A POTENTIALLY SHARED RESPONSIBILITY CASE AND THE PARTIES ARE ON NOTICE THAT THE
COURT HAS HEARD EVIDENCE OF DEPENDENCY AS TO SECTIONS ONE AND SIX IN PREVIOUS DELINQUENCY
HEARINGS AND WILL CONSIDER IT WHEN DETERMINING THE DEPENDENCY ADJUDICATION.
(See Judge McVay’s May 8, 2013, order)

On May 20, 2013, this court continued the child’s delinquency adjudicatory hearing as the parties had stipulated to the evalua-
tions by Drs. Zerby and Neeper, finding the child not competent at this time to participate in his own defense due to mental health
issues and the need for mental health treatment and possible RTF placement. This court found that Allegheny County Juvenile
Probation presented clear and convincing evidence that the child was dependent under sections one and six of the Juvenile Act 42
Pa. C.S.A. § 6302 “Dependent Child” including judicial notice of the entire record in this case.

On June 19, 2013, CYF filed a Notice of Appeal of this court’s May 20, 2013, order.

DISCUSSION
CYF’s Concise Statement of Matters Complained on Appeal allege this court committed (4) errors. This court will address

CYF’s first and third allegations of error initially, since both allege that this court abused its discretion by adjudicating the child
dependent, where there was insufficient evidence present to support a finding of dependency and/or the court relied on testimony
and/or evidence presented outside the dependency hearing at prior delinquency proceedings where all parties were not present.

First and foremost, the record is abundantly clear in this case that CYF has refused to help this family or file a dependency peti-
tion, even after the court had determined that this was a clear, shared case management responsibility case. CYF initially asked
the court to remove the child from the home in November 2012 because the child had assaulted his mother and was clearly viewed
as a dependency matter by CYF. Then in March of 2013, when Mother lacked permanent housing and was living in a motel room
with her children, CYF’s position regarding this matter had now changed to a probation issue and it would not file a dependency
petition or provide services to this family or child. The fact that CYF is appealing this court’s finding of dependency confirms the
court’s finding that CYF’s position is not to aid this family in crisis.

As a result of CYF’s intransigent position regarding this child’s needs, Allegheny County Juvenile Probation filed their own
dependency petition on March 18, 2013, and essentially said this is a CYF case and alleged that the child’s mother was homeless
and living in a motel room, with her children and that the child needs treatment. This court conducted another detention review
hearing on April 2, 2013, and issued an order clearly stating that the child’s mental competency and dependency, and Mother’s
unwillingness to cooperate in assisting with the child’s mental health treatment and her lack of housing were all ISSUES IN THE
DEPENDENCY HEARING AND ALL PARTIES ARE ON NOTICE. Probation was ordered to provide a copy of the order to CYF
and notify the caseworker of the next scheduled hearing on April 22, 2013. It should be emphasized that probation had invited CYF
to participate at the child’s April 2, 2013, detention hearing by sending a group e-mail. Ruth Ann Koss of the Human Services
Administration Organization was present in the courtroom and participated, but no one from CYF appeared at this hearing. During
this hearing, the probation officer testified that Mother had refused to sign necessary releases at the RTF meeting and refused to
sign for an IEP for her child. Mother also testified that she would not sign releases today (April 2, 2013) nor did she believe her
child had any mental health problems (See H.T. April 2, 2013, pp. 23-25).

The court continued the next scheduled hearing on April 22, 2013, due to Mother not obtaining legal counselor having an inter-
preter present. This court does note that CYF had legal counsel present and a status conference was scheduled for May 8, 2013.

At the May 8th, 2013, status conference, with CYF and all parties present, this court issued an order, which put all parties on
Notice that the court had heard evidence of dependency as to sections one and six in previous delinquency hearings and will be
considered when determining the adjudication. CYF was on Notice that in addition to Mother’s housing problems, that the court
had concerns as Mother’s and child’s unwillingness to obtain appropriate mental health treatment for the child and assist the child
in obtaining an IEP. CYF and all other parties had been repeatedly put on notice of the court’s concerns and CYF refused to act on
the opportunity to obtain transcripts from the prior delinquency hearings and copies of Dr. Zerby’s and Dr. Neeper’s psychological
evaluation reports for the child.

At the May 20th, 2013, dual hearing, the child’s public defender and the Commonwealth stipulated to Dr. Zerby’s and
Dr. Neeper’s evaluations, which found the child not competent at this time, to participate in his own defense due to mental health
problems and he was in need of mental health treatment. This court notes that CYF did not subpoena either Dr. Zerby or Dr. Neeper
to testify regarding the child’s mental health issues nor did CYF obtain its own independent psychological evaluation of this child
to contradict Drs. Zerby’s and Neeper’s findings. Based on the following evidence: the child acting out in court; the courtroom
sheriff ’s request to keep the child handcuffed after a hearing due to the child’s belligerent behavior; the court’s observation and
conversations with the child in prior hearings; the court’s prior findings that the child is in need of mental health treatment and
the child’s exhibiting out of control behaviors, the court found clear and convincing evidence that the child suffers from severe and
untreated mental health issues, all of which resulted in the child’s attorney and the Commonwealth’s stipulation as to the child’s
lack of mental competency.

Probation Officer Koval testified that Mother had obtained housing, but Mother continued to refuse to allow the child to take
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medication for his mental health issues. In addition, P.O. Koval stated that an interpreter was made available to Mother at the
child’s mental health evaluation, but she refused this service. When questioned on cross examination by CYF’s legal counsel,
Ms. Koval made it clear that it was her position that Mother was still refusing medication for the child and for the child to have
mental health treatment. Ms. Koval also indicated that she had concerns because Mother had also refused to sign needed releases
for an IEP for the child or any other mental health evaluations to occur (See H.T., 5/20/2013, P. 24).

The child’s court appointed educational/ medical guardian also testified confirming the child’s untreated mental health issues
and Mother’s reluctance to cooperate and allow treatment of her son (See H.T., 5/20/2013, P. 33-39). Attorney Profeta’s testimony
that Mother was unwilling to permit the child to take medication for his mental health issues clearly convinced the court of
section (1) dependency, further testifying that Mother was either unwilling or unable to assist the child to obtain an I.E.P., which
would permit him to graduate from high school.

This court notes that Mother testified that she would now be willing to help her son get help but did not find it credible based
on Mother’s prior history of denying that her son had a mental health problem and refusing to cooperate with his treatment (See
H.T., 5/2/2013, p. 54-55). This court also notes that Mother still would not admit that the child had mental health issues.

This court also found clear and convincing evidence that the child was out of control supporting its finding that the child was
dependent under section six of the Juvenile Act 42 Pa. C.S.A. § 6302 “Dependent Child”. Probation Officer Koval provided testi-
mony that the child had been exhibiting out of control behavior evidenced by the three outstanding delinquency petitions that had
been filed by Allegheny County Juvenile Probation. All three of the child’s petitions contain allegations that the child assaulted his
family members (sister and mother) and a school official all of which necessitated police intervention with the last assault result-
ing in the child’s detention at Shuman Center. This court notes that it has taken judicial notice of its prior court orders and other
documents filed in this case to supplement Ms. Koval’s testimony regarding the child’s out of control behaviors. Pa. R.E. Rule 201
Judicial Notice of Adjudicative Facts. This court also considered its observations of the child at prior hearings where he exhibited
out of control behaviors necessitating that he remain handcuffed and shackled during prior hearings see In Re Quick, 559 A.2d 42,
46 (Pa. Super. 1989).

CYF’s third allegation of error contends that this court abused its discretion by adjudicating the child dependent when it
considered and relied on testimony and/or evidence presented outside the dependency hearing and at previously conducted delin-
quency proceedings where all parties were not present and/or represented.

CYF asserts that because this court presided over a number of prior delinquency proceedings for this child, any testimony that
it may have heard from the child or other witnesses must not be considered when adjudicating the child dependent. This court
provided CYF, along with other parties, Notice that the child’s behavior and mental health problems, along with Mother’s lack of
housing and unwillingness to cooperate to obtain mental health treatment for her son, would be considered at the child’s depend-
ency hearing (see Judge McVay’s April 2, 2013, detention review order). In addition, this court provided CYF Notice that “It was
taking judicial notice of adjudicative facts of evidence of dependency that was part of the record in this child’s delinquency cases.
THE COURT HAS HEARD EVIDENCE OF DEPENDENCY AS TO SECTIONS ONE AND SIX IN PREVIOUS DELINQUENCY
HEARINGS AND WILL CONSIDER IT WHEN DETERMINING THE DEPENDENCY ADJUDICATION” (See Judge McVay’s May
8, 2013, order), which complies with the Pennsylvania Rules of Evidence, Rule 201 (e) Opportunity to Be Heard, Pa. R.E. 201 (e),
“On timely request, a party is entitled to be heard on the propriety of taking Judicial Notice and the nature of the fact to be Noticed.
If the court takes Judicial Notice before notifying a party, the party on request is still entitled to be heard”. CYF had ample time
to obtain transcripts, court orders, psychiatric evaluations and reports prior to the May 20, 2013, hearing and to subpoena Drs.
Zerby and Neeper to testify. This court also notes that CYF was again notified in early March of 2013, of additional dependency
issues in this case and invited by P.O. Koval to attend the child’s April 2, 2013, detention hearing. In light of CYF’s refusal to
participate in this case until the May 8, 2013, status conference, its claim that they were not present or represented at these hear-
ings was intentional. It is abundantly clear to this court that CYF’s absence from these hearings was clearly by its own omission
or affirmative choice and refusal to participate because probation was involved and the child would soon be 18 years of age. The
court must have the authority to adjudicate dependency under these circumstances and had been presented with CYF issues by
the unrepresented probation officer and had all the typical represented parties including the negligent parent and untreated child
being unassisted by CYF because they believed it to be probation’s case.

CYF’s second allegation of error contends that this court erred as a matter of law when it denied Mother’s request for a contin-
uance after it learned that the court interpreter spoke a different dialect than Mother and Mother’s counsel was having difficulty
communicating with his client. The record is clear that the court has always provided Mother with an interpreter. In fact, the
record indicates that Mother had used the same interpreter at three prior hearings in this case. The record is also clear that Mother
never advised this court that Mr. Mwaliya spoke a different dialect or that she had difficulty communicating with this interpreter
or the court. Therefore, this court is skeptical of Mother’s claim that she could not communicate with her legal counsel due to a
dialect deficiency of Mr. Mwaliya, the same interpreter that she had used on at least three prior hearings without complaints. Based
on the court’s own communications with Mother, and what the court finds, is that Mother does have an understanding of matters
greater than portrayed by CYF, and it believes that Mother would have informed the court the first time Mr. Mwaliya had been
employed as interpreter if there was a true dialect problem, not the fourth time. This court also finds it unusual for CYF to present
an alleged error by this court that does not affect its rights, but that of the Mother, who did not raise this issue on appeal.1

CYF’s fourth and last allegation of error contends that this court erred as a matter of law when it denied a request for a contin-
uance after the minor’s counsel informed the court that she had not been able to have a meaningful conversation with her client
because of untreated mental health issues and requested that a Guardian ad Litem be appointed. The record is clear that Kids Voice
was appointed Guardian ad Litem for this child on March 21, 2013, (see Judge Cozza’s order dated 3/21/2013), two months prior
to this hearing. Therefore, CYF’s claim of error based on the lack of the child having a GAL appointed fails. The court also notes
that CYF’s allegation of error essentially concedes that the child has mental health issues i.e. competency concerns and contra-
dicts its claims that the court did not have sufficient evidence to find the child dependent under sections (1) and (6). It should be
noted that this court found the child dependent due to Mother’s failure to seek treatment for her son’s mental health problems, The
other finding of dependency was that the child was exhibiting out of control behaviors due to the untreated mental health issues.
Again, it should be noted that CYF’s alleged error by this court does not adversely affect CYF, but rather the child and/or the GAL
who did not appeal at all

Finally, while acknowledging the lack of statutory or case law authority, this court would opine that when a child is found incom-
petent to participate in their delinquency hearing due to untreated mental health needs and has committed delinquent acts, this is
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similar to a 42 Pa. C.S.A. § 6302 “Dependent Child” section (7) when a child under the age of 10 years commits a delinquent act or
crime, they are deemed to be dependent. In this case, the child is mentally incompetent, thus lacking mental capacity. The child
who is 10 years or younger, also is presumed to lack capacity and therefore deemed dependent. This court views both children as
lacking capacity and therefore should be treated similarly i.e. dependent.

CONCLUSION
In conclusion, no reversible error occurred and the court’s findings should be affirmed and CYF’s appeal shall be dismissed

with prejudice.
BY THE COURT:
/s/McVay, J.

Date: May 28, 2013

1 Mother filed her own appeal on July 14, 2013, at 1143 WDA 2013, in which she does not raise the issue of not being able to
communicate with her interpreter.

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
JUVENILE DIVISION

In Re: I.A.
Appeal of F.A., Mother

No. 1143 WDA 2013—Docket No: 2343-12
June 26, 2013

OPINION
F.A. is the natural mother of I.A. and appeals this court’s continued jurisdiction of the child’s dependency case after the child

has turned 18. This court found I.A. dependent pursuant to the Pennsylvania Juvenile Act at 42 Pa. C.S.A. § 6302 “Dependent Child”
sections (1) and (6), on May 20, 2013, before the child turned 18. CYF filed an appeal of this court’s finding the child dependent on
June 14, 2013 at No. 1044 WDA 2013. The child also has three pending delinquency petitions before this court which have been
continued due to the child being found incompetent at this time as stipulated by the parties. Specifically, Mother’s Concise
Statement of Matters Complained on appeal avers:

1. The Trial Court abused its discretion by not applying the law when it continued to exercise jurisdiction over I.A. after
he had turned 18 and not signed an affidavit or given any other consent to remain under the Trial Court’s Jurisdiction.

2. The Trial Court abused its discretion by not applying the law and making a decision that was manifestly unreasonable
when it reasoned that a determination of incompetence in a separate delinquency matter justified its exercising jurisdic-
tion over a person of majority age without their consent and outside the scope of the Juvenile Act.

HISTORY
F.A. is the mother of I.A. (D.O.B. 6/6/1995). F.A. and the child have a history with CYF and juvenile court dating back to

November of 2012. The history of this case has been detailed in the court’s prior opinion filed on July 24, 2013, at 1044 WDA 2013,
and therefore will not be repeated, but incorporated by reference.

DISCUSSION
First and foremost, the record is clear that this court found the child dependent pursuant to the Pennsylvania Juvenile Act at

42 Pa. C.S.A.§ 6302 “Dependent Child” sections (1) and (6), by order dated May 20, 2013 and filed June 3, 2013, all of which was
prior to the child’s 18th birthday. Therefore, contrary to Mother’s allegation of error, this court had proper jurisdiction of this child
under the scope of the Juvenile Act, when it found the child dependent, on May 20, 2013.

Mother contends that this court somehow automatically loses its jurisdiction over a dependent child upon the child turning 18.
The Pennsylvania Rules of Juvenile Court Procedure, Pa. R.J.C.P. 1613 E. clearly requires the court to conduct a hearing before
terminating its supervision and thus ensuring that the child’s best interests are protected.

Rule 1613 Termination of Court Supervision:

A. Concluding Supervision. Any party, or the court on its own motion, may move for termination of supervision when
court-ordered services from the county agency are no longer needed:
. . .

(10) the child is eighteen years of age or older and a hearing has been held pursuant to paragraph (E) for a child who is
age eighteen or older.
. . .

E. Children eighteen years of age or older.

(1) Before the court can terminate its supervision of a child who is eighteen years of age or older, a hearing shall be
held at least ninety days prior to termination.

(2) Prior to the hearing, the child shall have the opportunity to make decisions about the transition plan and confer
with the county agency about the details of the plan. The transition plan shall, at a minimum, include:

(a) the specific plans for housing;
(b) a description of the child’s source of income;
(c) the specific plans for pursuing educational or vocational training goals;
(d) the child’s employment goals and whether the child is employed;
(e) a description of the health insurance plan that the child is expected to obtain and any continued health or

behavioral health needs of the child; (emphasis added).
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(f) a description of any available programs that would provide mentors or assistance in establishing positive adult 
connections;

(g) verification that all vital identification documents and records have been provided to the child; and
(h) a description of any other needed support services.

(3) At the hearing, the court shall review the transition plan for the child. If the court is not satisfied that the require-
ments of paragraph (E) (2) have been met, a subsequent hearing shall be scheduled.

(4) The court shall not terminate its supervision of the child without approving an appropriate transition plan, unless 
the child, after an appropriate transition plan has been offered, is unwilling to consent to the supervision and the
court determines termination is warranted.

F. Cessation of services. When all of the above listed requirements have been met, the court may discharge the child from
its supervision and close the case.

Pa. R.J.C.P. 1613.

The record is clear that Mother, nor any other party, has moved this court to schedule a hearing to terminate court supervision
of this child’s dependency case which is clearly required by Pa. R.J.C.P. 1613 A. In addition, since the child is eighteen years old,
a hearing is required by Pa. R.J.C.P. 1613 E. The purpose of Rule 1613 E. is clearly to ensure that a child has an adequate transi-
tion plan. This requires the court to review the child’s proposed transition plan to determine that the child’s needs and welfare will
be met. This court notes that one of the areas to be addressed by the proposed transition plan includes the behavioral needs of the
child specifically provided for in Rule 1613 E (2) (e). It should be emphasized that this court has grave concerns regarding the
child’s mental health issues and his need of mental health treatment. Therefore, this court will not consider terminating court
supervision without a hearing to determine that an adequate plan has been implemented to insure that the needs and welfare of
the child will be met including mental health treatment. In fact, Rule 1613 E (3) empowers the court to schedule another hearing
if the court is not satisfied that the requirements of (E) (2) have not been met. In addition, this court would opine that another
underlying purpose of the Rule 1613 E is to ensure that a child is making a knowing, intelligent and voluntary decision to close
their CYF case.

Moreover, the Juvenile Act requires this court to conduct a hearing whenever a child over 18 years of age requests termination
of their OCYF services, and to ensure that a transition plan has been implemented or offered.

(f.) Matters to be determined at permanency review- at each permanency review hearing, a court shall determine all of
the following:
. . .

(8.) The services needed to assist a child who is 16 years of age or older to make the transition to independent living.

(8.1) Whether the child continues to meet the definition of “child” and has requested that the court continue jurisdic-
tion pursuant to section 6302 if the child is between 18 and 21 years of age.1

(8.2) That a transition plan has been presented in accordance with Section 475 of the Social Security Act (49 stat. 620,
42 U.S.C. § 675(5) (H)).

42 Pa. C.S.A § 6351 f. (8.1), (8.2).

This court’s retention of jurisdiction over the dependent child after he turned 18 was not an abuse of discretion as a termina-
tion hearing has not been requested, scheduled or completed as required by Pa. R.J.C.P. 1613. Therefore, this court’s retention of
jurisdiction over the child complies with the Juvenile Act and Pennsylvania Rules of Juvenile Court Procedure.

Mother’s second averred error asserts that this court abused its discretion by failing to apply the law and making a decision
that was manifestly unreasonable when it reasoned that a determination of incompetence in a separate delinquency matter justi-
fied its exercising jurisdiction over a person of majority age without their consent and outside the scope of the Juvenile Act. Again,
the record is clear in this case that this court found the child dependent due to Mother’s failures to seek treatment for her son’s
mental health problems and that the child was exhibiting out of control behaviors due to untreated mental health issues all of which
are detailed in its Opinion filed on July 24, 2013, at No. 1044 WDA 2013. The record is also clear that the court found the child
dependent before his 18th birthday which negates Mother’s allegation that the court extended jurisdiction over a person of majority
age without their consent as patently untrue. In fact, this court would opine that Mother’s second averment of error is a thinly
disguised collateral attack on this court’s May 20, 2013 order in which it found the child dependent. Mothers’ claim of error clearly
refers to evidence considered by this court at the child’s dependency hearing not the review hearing, which is the subject of this
appeal. The record is clear that Mother did not appeal this court’s order finding the child dependent and is now attempting to do
so by appealing this court’s June 25, 2013 order that continued an in- home/permanency review hearing due to the child failing to
appear. Mother had an opportunity to appeal this court’s finding of dependency and failed to do so. Our Supreme Court has held
that “collateral estoppel is good where the party against whom it is asserted has had a full and fair opportunity to litigate the issue
in question in a prior hearing “In re Ellis’ Estate, 333 A.2d 728, 731(Pa 1975). Mother should be estopped from collaterally attack-
ing this court’s May 20, 2013 dependency order by appealing an order to continue an in-home/permanency review hearing.

CONCLUSION
In conclusion, no reversible error occurred and this court’s findings should be affirmed and Mother’s appeal should be

dismissed with prejudice.
BY THE COURT:
/s/McVay, J.

Date: June 26, 2013

1 Section (8.1) was added to the Juvenile Act by Act No. 2012-91 H.B. 75 which also included resumption of jurisdiction for chil-
dren who are over 18, but under 21 years of age.
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